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ERRATA. 


Syllabus,  page  40,  beginning  of  fourth  line  the  word  "and"  should  be 


"or." 


Page  42,  in  sixteenth  line  from  the  top,  the  word  "and,"  after  the 
word  sustained,  should  be  "or." 

In  the  fourth  line  of  syllabus,  of  Jones'  Adm'r  v.  I.  C.  R.  R.  Co.,  in 
paragraph  2,  on  page  481,  the  word  "contention"  should  be  "conclu- 
sion." 
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SOUTH    COVINGTON   &   CINCINNATI   RY.  CO.  v.  SCHILLING,  BY 

&o. 

(Filed  May  4,  1904— Not  to  be  reported. ) 

Selection  of  jury— Where  a  jury,  upon  the  trial  of  an  action  for  damages, 
was  selected  from  the  i>anel  selected  for  a  previous  term,  upon  a  motion  to 
discharge  the  panel  and  draw  a  new  one  as  required  to  do  by  the  statute,  it 
was  error  in  the  lower  court  to  overrule  the  motion .• 

Ernst,  'Cassatt  &  McDougal  for  appellant. 

Robert  C.  Simmons  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellee,  Ella  Schilling,  in  th^  month  of  September,  1901,  was  driving 
north  on  Madison  avenue  in  the  city  of  Covington,  Kj.  One  of  the  cars  o^ 
appellant,  going  in  the  same  direction,  came  up  behind  her,  and  collided 
with  her  wagon,  throwing  her  from  her  seat  to  the  street,  by  which  she  re- 
ceived a  severe  injury  on  the  head,  inflicting  painful,  and,  as  she  claims, 
permanent  injury;  to  recover  damages'  for  which  this  action  was  instituted, 
she  alleging  that  the  collision,  and  her  subsequent  hurt,  were  the  result  of 
the  negligence  of  the  employes  of  appellant  in  charge  of  the  car. 

The  answer  placed  in  issue  the  material  allegations  of  the  petition,  and, 
in  the  second  paragraph,  alleged  that  the  injury  received  by  appellee  was 
the  result  of  her  own  negligence,  and  but  for  which  she  would  not  have  been 
hurt.  The  issues  were  completed  by  reply,  and  upon  the  trial  of  the  case, 
the  jury  returned  a  verdict  of  $500  in  favor  of  appellee,  of  which  appellant 
now  complain.  The  trial  was  had  on  the  12th  day  of  May,  1908.  When  the 
cases  was  called  on  the  docket,  appellant  objected  to  the  whole  panel  of  the 
jury  on  the  ground  that  it  was  the  regular  panel  selected  for  the  April  term, 
which  had  been  carried  over  by  the  judge  into  the  May  term.  The  motion 
to  discharge  the  panel,  and  to  draw  a  new  one,  as  required  by  the  statute, 
was  overruled,  and  this  is  the  first  error  complained  of.  This  precise  ques. 
tion  was  presented  in  the  case  of  the  Covington  &  Cincinnati  Bridge  Co.  v. 
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Jennie  Smith,  ante  3*392;  it  was  held  in  the  opinion  in  that  case  that  the 
fonnation  of  the  jury  was  a  prejudicial  error,  and  the  judgment  reversed 
upon  that  ground  alone. 

94  follows,  therefore,  that  the  judgment  herein  must  be  reversed  upon  the 
•a'utlmrity  of  the  case  cited.  As  this  case  niust  be  retried  upon  its  return  to 
the  court  below,  it  is  proper  that  we  should  determine  the  other  mooted 
•question  of  law  involved  in  the  record.  The  trial  court  did  not  err  in.over- 
YQling  appellant's  motion  for  a  peremptory  instruction,  as  the  evidence  was 
conflicting  as  to  the  cause  of  the  Injury,  and  the  issue  of  fact  thus  raised 
was  one  properly  referable  to  the  jury.  Appellant  and  appellee  have  con- 
flicting theories  as  to  the  caiise  of  the  accident,  and  there  was  evidence 
adduced  in  support  of  both.  Appellee's  theory  is  that  she  was  driving  in 
the  street,  but  on  the  right  of  way  of  appellant,  and  that  the  car  was  run 
recklessly  into  the  rear  end  of  her  wagon  as  she  was  leaving  the  track.  Ap- 
pellant's theory  is  that  appellee's  wagon  was  on  the  carriage  way  In  a  per- 
fectly safe  position,  so  far  as  the  car  was  concerned,  until  it  got  alongside, 
"Whereupon  the  horf?e,  for  some  re.ason,  suddenly  turneil  toward  the  car,  and 
brought  the  vehicle  in  such  close  proximity  thereto,  that  the  journal  of  the 
car  came  in  contact  with  the  front  hub  of  the  wagon,  thus  causing  the  acci- 
dent in  question,  and  appellees'  consequent  injury. 

The  facts  in  this  case,  in  so  far  as  they  illustrate  the  respective  theories  as 
to  the  responsibility  of  the  parties  hereto,  with  reference  to  the  accident  in 
question,  are  in  all  respects  similar  to  those  in  the  case  of  the  South  Coving- 
ton &  Cincinnati  Street  Ry.  Co.  v.  Pelzer,  19  Ky.  Law  Rep.,  88,  and  the 
legal  principals  deducible  therefrom,  are  aptly  and  succinctly  stated  in  the 
opinion  therein  rendered;  and,  upon  the  rifturn  of  this  case  to  the  court 
below  (assuming  that  the  evidence  upon  a  new  trial  will  be  substantially  the 
same  as  that  contained  In  the  present  bill  of  exceptions),  the  instructions  of 
the  court  should  be  made  to  conform  to  the  law  as  laid  down  in  the  case 
oited. 

Wherefore,  the  judgment  is  reversed  for  proceedings  consistent  with  this 
opinion. 


THUM,  SURVIVING  PARTNER  v.  CITIZENS  BUILDING  AND  LOAN 

ASSN'S  RECEIVER. 

(Filed  May  10,  1904—Not  to  be  reported.) 

Attorney's  fees— Where  appellant  and  .his  co-counsel  were  allowed  16,160 
for  their  services,  other  counsel  having  been  paid  $9,660  in  the  settlement  of 
an  estate  where  $90,000  have  been  collected,  while  the  allowance  appears  to 
be  small,  the  judgment  of  the  chancellor  having  refused  the  allowance  of  a 
fee  of  $19,000  to  appellant,  his  judgment  will  not  be  disturbed,  because  he 
knew  all  about  the  case  from  its  Inception  and  the  time  and  character  of 
services  rendered. 

Robt.  L.  Greene  for  appellant. 

Burnett  &  Burnett  and  C.  B.  Blakey  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Nunn. 
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This  appeal  1b  from  a  jndginent  of  the  Jefferson  Gircnit  Goort  for  refnalng 
to  allow  the  appellant  a  fee  of  $12,000  for  services  in  representing  W.  B. 
Xiogan,  assignee  of  Kentucky  Gitizen's  fiuildlng  and  Loan  Association,  in 
the  settlement  of  Its  affairs.  This  settlement  suit  has  been  on  the  docket 
something  like  six  years.  The  appellant  and  his  oo-couucil  have  rendered 
valuable  services  for  which  they  were  allowed  the  sum  of  |6,160.  Other 
counsel  engaged  in  the  case  were  paid  $2,660.  The  total  assets  which  went 
into  the  hands  of  the  assignee  amounted  to  about  $200,000  and  only  about 
$90,000  of  which  have  been  collected. 

The  proof  shows  that  nearly  one- third  of  what  has  been  collected  has  been 
expended  in  the  way  of  paying  attorneys,  the  assignee  and  other  expenses 
incurred.  While,  under  the  proof,  the  allowance  to  appellant  ap[>ear8  small, 
-considering  all  the  circumstances  connected  with  the  settlement  of  this  es* 
tate  as  shown  by  the  record,  and  the  further  fact  that  the  chancellor  who 
tried  this  case  knew  all  about  it  from  its  Inception,  and  the  kind  and  char- 
-acter  of  services  rendered  by  the  appellant,  we  do  not  feel  inclined  to  disturb 
his  judgment. 

In  the  case  of  Germanla  Safety  Vault  Co.  v.  Hargls,  28  Ky.  Law  Rep. , 
^4,  the  court  said:  "The  only,  evidence  as  to  the  value  of  an  attorney's  ser- 
Tices  being  their  own  testimony,  the  court  Is  not  concluded  thereby,  but 
mast,  while  having  full  respect  for  their  opinions,  exercise  its  own  Judg« 
tnent."  In  the  case  of  Louisville  Gas.  Co.  v.  Hargls,  17  Ky.  Law  Rep.,  1190, 
this  court  in  substance  said :  In  fixing  the  value  of  legal  services,  the  chan- 
<2ellor  need  not  be  controlled  entirely  by  the  opinion  of  the  witnesses,  but 
may  rely  upon  his  own  knowledge  and  experience  of  such  matters. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


LOUISVILLE   &   NASHVILLE  R.  R.  CO.  v.    MULFINGER'S  ADM'X. 

(Filed  May  4,  1904--Not  to  be  reported. ) 

1.  Railroads— 'Negligent  killing  of  brakeman—Evidence-rThe  weight  of 
the  evidence  la  this  case  shows  that  deceased  was  knocked  off  the  car  or  lad- 
der he  was  using  in  the  discharge  of  his  duty  as  extra  brakeman,  by  reason 
of  a  cross  arm  attached  to  a  telegraph  pole  standing  near  the  railroad  track; 
the  car  be  was  attempting  to  climb  on,  being  very  wide  and  high  it  wai 
hardly  possible  to  reach  his  position  on  the  car,  dark  as  it  was,  without 
being  hit  or  pushed  off  the  ladder  or  car. 

9.  Reasonable  inference— Dizziness— Under  the  proof  in  this  case  it  is  rea- 
sonable to  infer  that  deceased  did  not  lose  his  life  by  falling  from  the  ladder, 
It  being  more  reasonable  to  infer  that  he  was  knocked  from  the  car  by  this 
<sro88  arm,  than  by  his  becoming  dizzy,  as  he  was  young,  healthy,  aotlyei 
and  strong,  and  not  subject  to  dizziness. 

3.  Evidence  withdrawn  from  jury— The  fact  that  the  lower  court  allowed 
a  statement,  made  by  one  Fossett,  to  be  given  to  the  jury  as  part  of  the 
res  gestae,  which  the  court  afterwards  withdrew  as  Incompetent,  and  ad, 
monished  the  jury  both  by  verbal  and  written  instructions  to  disregard  it 
as  evidence,  we  must  presume  that  the  jury  obeyed  the  court's  instruction 
and  disregarded  the  evidence  so  given. 

4.  Reading  petition  as  evidence— The  counsel  for  appellant  having  read  the 
petition  to  the  jury  and  commented  on  it,  we  know  of  no  rule  of  law  that 
^onld  prevent  the  opposite  party  from  likewise  discussing  it. 
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6.  Ezoessive  Terdiot— Ezpectany  of  life— EarniDg  capacity  of  deceased — 
Although  by  a  calculation  of  the  life  tables  considering  decedents'  expect- 
ancy of  life  and  his  earning  capacity  at  the  wages  he  received  at  the  time  or 
his  death,  and  deducting  his  living  expenses,  his  estate  was  worth  less  than 
18,000,  the  amount  of  the  verdict  given  by  the  jury,  the  appellant  overlooka- 
the  fact  that  the  jury  might  take  into  consideration  that  a  young,  vigorous 
man  like  deceased,  might  not  always  be  an  extra  brakeman,  but  that  hi»- 
earning  capacity  would  increase  with  age  and  promotion. 

J.  A.  Sullivan  and  Breckinridge  &  Shelby  for  appellant. 

H.  C.  Bice,  Smith  &  Bush,  B.  L.  Greene  and  Hazelrigg,  Chenault  & 
Hazelrigg  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  appeal  is  from  a  judgment  for  18,000  for  the  alleged  negligent  killing 
of  appellees'  intestate  in  the  month  of  October,  1001,  in  appellant's  yards  in 
Paris,  Ky. 

The  deceased,  Lewis  Mulfinger,  was  in  the  employ  of  appellant  as  '*extra> 
brakeman,"  described  to  mean  one  who  has  no  regular  employment,  bat- 
takes  the  place  of  a  regular  employe  when  off  duty.  It  appears  that  appel- 
lant has  in  its  yards  at  Paris  several  tracks  or  sidings  running  north  and 
south.  The  freight  train  on  which  Mulfinger  was  employed  was  on  the  east; 
track,  or  siding  Ko.  10.  It  appears,  without  any  contradiction,  that  ther& 
was,  at  the  time  Mulfinger  lost  his  life,  a  telegraph  pole  standing  4  feet  and 
8  inches  from  the  outer  or  east  rail  of  this  No.  10  track;  that  there  was  a. 
cross  arm  on  this  pole  of  six  feet  in  length,  situated  fourteen  feet  and  three 
inches  from  the  ground  or  base  of  the  pole,  and  that  this  No.  10  track  or 
tiding  was  constructed  with  a  slight  curve,  and  for  that  reason  the  east  rail 
or  one  next  to  the  pole  was  from  two  to  three  inches  lower  than  the  westr 
rail,  which  necessarily  inclined  the  top  of  the  passing  car  several  inches 
nearer  the  pole.  The  car  from  which  Mulfinger  fell  and  lost  his  life  was  an- 
L.  &  N.  stock  car,  twelve  feet  high,  nine  or  ten  feet  wide,  the  track  being 
five  feet  wide.  The  car  necessarily  extended  from  two  and  one-fourth  to 
two  and  one-half  feet  over  the  side  of  the  rails.  The  cross  arm  on  the  pole- 
extending  out  over  the  top  of  the  car  in  passing,  to  the  extent  of  near  two 
feet,  and  two  feet  and  three  inches  above  the  roof  of  the  car.  The  only  wit- 
ness who  saw  the  deceased  immediately  before  he  lost  his  life,  was  one  Fos- 
sett,  the  rear  brakeman.  He  testified  that  the  train  was  started  that  night 
south  in  the  usual  manner;  that  he  left  the  caboose  and  went  along  the  cara 
loosening  the  brakes,  and  when  he  arrived  at  the  front  end  of  a  gondola  or 
coal  car,  the  fourth  car  from  the  caboose,  the  deceased,  the  middle  brake- 
man,  climbed  upon  this  gondola  car  from  the  West  side  and  crossed  it  and 
passe<l  to  the  east  corner  of  the  stock  car  immediately  in  front  and  caught 
hold  of  the  ladder  of  the  stock  car  which  was  on  the  east  side  and  near  the 
rear  end  of  the  car,  and  the  last  he  saw  of  the  deceased  on  the  car  was  when 
he  was  climbing  this  ladder.  Witness  stated  that  he  was  standing  upon  an 
eight  inch  projection  on  the  front  end  of  the  gondola  car  on  the  side  of  the- 
car  next  to  the  telegraph  pole,  but  about  one  and  one-half  or  two  feet  from 
the  outside  or  east  side  of  the  gondola  car.  It  appears  from  the  evidence 
that  this  gondola  car  was  not  as  wide  as  the  stock  car  by  a  foot  or  moro. 
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"While  standing  upon  this  projection .  witness  tnmed  his  face  ecMit,  leaylng 
bis  body  fronting  the  sonth,  when,  without  any  warning  to  him,  the  de« 
^wased  fell  and  brushed  blm  down  the  front  and  nearly  knocked  him  from 
the  oar.  When  deceased  fell  he  fell  between  the  oars  and  the  front  wheels 
■of  the  gondola  passed  over  his  body  and  were  thrown  off  of  the  track  and 
moTed  about  a  oar  length.  Mulflnger  died  within  a  few  minutes,  without 
uttering  a  word.  Three  witnesses  testify,  without  contradiction,  that  this 
gondola  oar  left  the  track  at  the  telegraph  pole;  that  the  Indentation  of  the 
wheels  of  the  car  un  the  ties  began  at  that  point.  The  witness,  Fossett,  did 
not  know  whether  the  deceased  had  reached  the  top  of  the  car,  but  stated 
that  he  saw  his  lantern  on  top  of  thie  car.  On  cross-examination  Fossett 
also  stated  that  he  saw  the  telegraph  pole  when  he  passed  it,  and  that  MuU 
flnger  fell  after  passing  the  pole.- 

The  appellant  contends  that  the  court  erred  in  not  glTing  a  peremptory 
instruction  to  find  for  It,  claiming  that  under  the  facts,  as  proven,  it  was 
not  shown  that  the  telegraph  pole,  or  the  arm  caused  the  death  of  liulflnger, 
but  that  the  probabilities  were  equal  that  he  was  knocked  off  by  the  pole  or 
arm  or  slipped  from  the  ladder  or  missed  his  hold  on  the  iron  on  top  of  the 
car,  which  was  about  two  feet  from  the  east  edge  of  the  car,  or  that  he  be* 
came  dlnzy  and  fell  from  the  oar.  Apellant  refers  to  the  cases  of  Wintuska'a 
Adm'r  v.  L.  &  N.  B.  R.  Co.,  14  Ky.  Law  Rep.,  579;  Louisville  Qas  Co.  v. 
Kaufman,  Straus  &  Co.,  20  Ky.  Law  Rep.,  1068;  Hughes  v.  Cincinnati  R. 
R.  Co.,  01  Ky,,  5«6;  L.  &  N.  R.  R.  Co.,  v.  Walton,  22  Ky.  Law  Rep.,  86; 
Hughes,  Adm'r  v.  L.  &  N.  R.  R.  Co.,  28  Ky.  Law  Rep.,  2288,  and  Hughes, 
Adm'r  v.  L.  &  N.  R.  R.  Co.,  20  Ky.  Law  Rep.,  1039,  in  support  of  their 
motion,  and  claim  that  in  effect  these  oases  decide  that  when,  under  the 
evidence,  the  inference  that  the  injury  was  due  to  the  defendant's  negligence 
is  no  stronger  than  that  it  was  due  to  the  person  injured  himself  or  to  other 
causes,  a  peremptory  instruction  is  proper.  This  is  the  correct  rule,  and  the 
cases  referred  to  sustain  it.  The  question  to  be  determined  Is,  whether  this 
case  comes  within  this  rule.  After  a  careful  consideration  of  the  facts 
proven,  we  are  of  the  opinion  that  it  does  not.  As  stated,  the  proof  is  posl* 
tive  and  without  contradiction  that  the  deceased  was  last  seen  ascending  the 
ladder  on  this  stock  car  before  reaching  the  pole,  and  that  the  pole  and  its 
arm  were  so  situated  that  it  was  hardly  possible  for  him  to  reach  his  posi- 
tion on  the  car,  dark,  as  it  was,  without  being  hit  or  pushed  off  the  ladder 
or  oar.  It  is  reasonable  to  presume  that  if  he  had  slipped  when  on  the  lad- 
der or  missed  his  hold  on  the  iron  bar  on  top  of  the  car,  then  he  would  have 
fallen  backward,  and  not  between  the  oar  he  was  on  and  the  one  following 
him.  The  witness,  Fossett,  stated  that  the  deceased  fell  against  him,  and 
he  was  situated  one  and  a  half  or  two  feet  west  of  the  east  side  of  the  gon- 
dola car.  This,  in  connection  with  the  fact  that  his  lantern  was  on  top  of 
the  oar,  shows  that  deceased  fell  from  the  top  of  the  stock  car.  This  fact,  in 
connection  with  the  admitted  fact  that  the  arm  of  this  pole  extended  over 
the  roof  of  this  car  about  two  feet,  and  only  two  feet  and  three  inches  above 
it.  and  the  further  fact,  as  proven  by  Fossett,  that  when  the  wheels  passed 
over  his  body  the  wheels  were  thrown  from  the  track  (and  all  the  witnesses 
testified  that  this  occurred  at  the  telegraph  pole,  as  shown  by  the  unmis- 
•takable  fact  that  the  indentations  in  the  ties  made  by  the  wheels  began  at 
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that  poiDt,)  is  a  oonvinoing  cirouinstaDoe  that  the  deceased  was  knooked  or^ 
pushed  off  of  the  top  of  this  oar  by  the  ann  of  this  pole.  We  are  not  nn- 
miodful  of  the  statement  by  Fossett  that  he  saw  this  pole  by  the  light  or 
his  lantern  as  he  passed  it,  and  that  deceased  fell  after  he  passed  it.  Eri- 
dently  Fossett  was  mistaken  in  this  statement,  or  in  the  statement  that  the 
wheels,  in  passing  over  the  body,  were  thrown  off  of  the  track.  The  physical 
faots  corroborate  the  last  statement.  It  was  the  province  of  the  jury  to 
weigh  the  evidence  and  give  credit  to  that  which  comported  with  reason. 
To  uphold  the  contention  of  appellant  In  this  case  would  amount  to  the  es- 
tablishment of  a  rule  that  no  case  for  damages  oould  be  made  out  by  clr- 
oumitantial  evidence;  that  to  maintain  such  a  case  there  must  have  been^ 
one  or  more  eye  witnesses  to  the  prime  fact. 

In  the  Wintuska  case,  above  referred  to,  the  proof  only  showed  that  when* 
Wintuska  was  last  seen  he  was  walking  on  top  of  a  oar  going  in  the  direc- 
tion of  the  engine,  and  he  was  afterwards  found  dead  near  the  rock  claimed 
to  be  the  cause  of  his  death,  and  It  was  supposed  that  he  was  descending  the 
ladder  on  the  side  of  the  car  and  came  in  contact  with  this  rock.  In  this- 
case  there  is  no  supposition  as  to  decedent  ascending  the  ladder.  It  is  a^ 
proven  fact. 

In  the  Kaufiman,  Straus  <&  Co.  case,  supra,   the  court  said,  in  substanoe, 
that  the  boiler  gave  way  from  one  of  two  or  more  causes  as  shown  by  the- 
proof.     First,  that  it  might  be  inferred  that  low  water  in  the  boiler  caused 
it,  and  if  this  was  the  case  the  gas  company  was  responsible.    The  court., 
also  said  that  the  proof  showed  with  reasonable  certainty  that  the  boiler  waa 
inherently  weak  from  physical  changes  occurring  secretly  through  long  use, 
and  which  were  not  discoverable  by  ordinary  and  usual  inspection,  and  that 
the  explosion  almost  necessarily  followed  from  the  subjection  of  the  boiler 
to  the  usual  amount  of  pressure  required  in  its  customary  operation,  and 
that  the  gas-company  used  the  proper  care  to  discover  the  defects  in  tho 
boiler.    The  proof  also  showed  that  the  boiler  was  managed  and  operated 
prudently,  and  the  explosion  was  not  the  result  of  negligence,  and  the  court- 
concluded  that  as  the  proof  showed  that  it  was  more  probable  that  the  boiler 
was  destroyed  from  the  latter  cause  than  by  reason  of  not  keeping  it  full  of 
water,  the  gas  company  was  not  liable. 

In  the  Hughes  case,  supra,  91  Ky.,  636,  the  court  .said:  "In  an  action  to 
recover  for  an  injury  arising  from  defendant's  negligence,  the  burden  of 
showing  negligence  is  on  the  plaintiff;  and  if  the  evidence  shows  that  the 
Injury  may  have  resulted  from  either  one  of  two  or  more  causes,  only  one  of 
which  was  due  to  defendant's  negligence,  and  the  inference  that  the  injury 
^suited  from  the  one  cause  is  no  stronger  than  that  it  resulted  from  the 
other,  the  plaintiff  has  failed  to  make  out  his  case,  and  the  jury  should  be 
BO  told." 

Under  the  proof  in  this  case  it  is  reasonable  to  infer  that  the  deceased  did 
not  lose  his  life  by  falling  from  the  ladder.  It  is  more  reasonable  to  infer 
that  he  was  knooked  from  the  car  by  this  cross  arm,  than  by  his  becoming 
dizzy  and  falling  off,  the  proof  showing  that  he  was  a  young  man  twenty- 
three  years  of  age,  healthy,  active  and  strong,  and  not  subject  to  dizzinesa 
or  fainting  spells. 

Appellee  introduced  as  a  witness  one  Cleveland,  who  stated  that  he  waa 
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the  head  brakeman  od  the  train  that  night;  that  when  the  train  stopped  he- 
went  back  hurriedly  to  where  MulflnKer  was  lying,  and  as  soon  as  he  arrived 
there  he  asked  Fossett  what  caused  Mulflnger  to  get  hurt.  Fossett  answered 
that  the  cross  ana  knocked  him  off.  The  appellant  objected  to  this  testi- 
mony; the  court  oTerruled  its  objection,  and  it  excepted.  During  the  trial, 
and  before  the  evidence  was  o1os(ni1>  the  court  changed  its  mind  as  to  the 
competency  of  this  evidence,  and  excluded  the  same  from  the  jury,  stating 
to  the  jury  that  they  must  not  consider  it  for  any  purpose.  The  appellant 
then  moved  the  court  to  discharge  the  jury  and  continue  the  case.  Th& 
court  overruled  this  motion,  to  which  action  the  appellant  excepted.  At  the 
conclusion  of  the  evidence  the  court  gave  written  instructions  to  the  jury^ 
the  first  one  being  as  follows:  "The  testimony  of  the  witness,  William 
Cleveland,  as  to  what  Fossett  said  to  him,  to  wit:  That  Mulflnger  was 
knocked  off  by  the  telegraph  pole,  is  incompetent  evidence,  and  that  state- 
ment is  excluded  from  your  consideration,  and  you  are  instructed  to  wholly 
disregard  that  statement  of  the  witness  in  considering  what  your  verdict 
should  be. ' ' 

Appellee  claims  that  this  statement  by  Fossett  to  Cleveland  is  competent 
as  part  of  the  res  gestae;  appellant  claims  that  it  is  not,  and  the  lower  court 
so  decided.  As  appellant  is  now  complaining,  we  deem  it  unnecessary  to 
pass  upon  the  competency  of  this  evidence,  but  will  treat  it,  for  the  purposes 
of  this  case,  as  incompetent.  Before  the  court  excluded  this  statement  of 
Cleveland,  the  witness,  Fossett,  denied  having  made  any  such  statement  to 
Cleveland,  or  any  one.  With  this  denial- by  Fossett  and  the  oral  and  written 
instructions  by  the  court  to  the  jury  not  to  consider  this  evidence  for  any 
purpose,  we  must  presume  that  the  jury  obeyed  the  court's  instructions, 
and  that  the  statement  did  not  have  any  effect  on  the  jury  in  making  up 
their  verdict. 

Appellant  introduced  as  evidence  the  plaintiff's  petition  for.  the  purpose  of 
showing  a  variance  l)etween  it  and  the  proof  introduced  by  appellee,  and 
also  that  from  the  petition,  appellee  did  not  herself  know  what  caused  the 
death  of  her  husband.  She  stated  in  her  petition  that  his  death  resulted 
from  one  or  two  causes,  but  which  one,  she  did  not  know.  The  appellant'a 
counsel  in  his  argument  to  the  jury  discussed  this  petition.  Appellee's 
counsel  in  his  closing  argument  also  discussed  this  petition,  and  read  to  the 
jury  that  part  which  alleged  that  deceased  came  t^  his  death  by  being 
knocked  off  the  car  by  the  cross  arm,  and  stated  that  appellant  had  proven, 
appellee's  case  for  her  by  the  introduction  of  this  petition  as  evidence.  Ap- 
pellant objected  to  this,  the  court  overruled  its  objection,  and  the  appellant 
complains  that   this  is  error,  and  very  prejudicial  to  it. 

We  must  presume  that  the  jurors  had  minds  sufficient  to  give  proper 
weight  to  this  speqles  of  evidence.  They  had  heard  the  whole  petition  read, 
and  they  knew  from  it  and  the  other  evidence  in  the  cause  that  the  adminis- 
tratrix, Mrs.  Mulflnger,  was  entirely  ignorant  of  the  cause  of  her  husband's- 
death,  except  from  report.  For  this  reason  the  petition  ought  not  to  have 
been  introduced,  but  as  the  appellant  introduced  it,  and  commented  uxx)n 
it,  we  know  of  no  rule  of  law  that  would  prevent  the  opposite  i)arty  from 
discussing  it.  Under  our  law,  the  pleadings  are  for  the  court  and  not  for  the 
jury,  and  it  is  Improper  for  counsel  to  read  or  discuss  them  before  the  jury. 
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unless  introduced  as  evldenoe.  In  the  ease  of  L.  &  N.  B.  B.  Co.  v.  Hull,  94 
Ky.  Law  Bep.,  879»  the  oourt  said :  "If  it  was  desired  to  get  before  the  JU17 
the  statements  in  the  pleadings  of  the  defendant,  these  pleadings  should 
have  been  given  in  evidence  on  the  trial,  so  that  the  defendant  might  have 
an  opportunity  to  explain  any  inconsistencies.  When  this  was  not  done, 
they  should  not  have  been  referred  to  in  the  concluding  argument,  which 
should  have  been  confined  to  the  evidence  heard  before  the  jury  and  the  law 
of  the  case  as  given  in  the  instructions  of  the  court. " 

Appellant  also  complains  that  the  appellee's  counsel,  in  his  concluding 
argument,  was  guilty  if  improper  conduct  in  discussing  the  criterion  of  dam- 
ages different  from  the  rule  as  prescribed  in  the  instructions  of  the  court. 
It  does  not  appear  from  the  bill  of  exceptions  that  appellant  objected  to  this, 
and,  therefore,  we  can  not  consider  it.    Appellant  also  complains  that  the 
verdict  is  excessive,  and  for  that  reason  the  case  ought  to  be  reversed ;  and 
makes  some  figures  as  to  what  deceased  was  earning  as  extra  brakeman, 
considering  his  expectancy  of  life  and  deducting  his  probable  living  ex' 
penses.    This  calculation  shows  that  the  deceased  was  worth  to  his  estate 
considerably  less  than  18,000.    The  appellant  overlooks  the  fact  that  the  Jury 
might  take  into  consideration  that  a  young  and  vigorous  man  like  Mul- 
finger,  might  not  always  be  an  extra  brakeman;  that  it  was  reasonable  to. 
presume  that  he  might  be  promoted  to  a  higher  and  better  paying  position, 
if  he  bad  been  permitted  to  live.     This  court  has  upheld  verdicts  in  several 
cases  in  excess  of  $8,000  where  the  xwrson's  life  was  lost  by  negligence. 

Perceiving  no  error  prejudicial  to  the  substantial  rights  of  appellant  the 
judgment  of  the  lower  court  Is  affirmed,  with  damages. 

Whole  court  sitting  except  Chief  Justice  Burnam. 


SIZKMOKE,  &c.  V.  TRIMBLE,  &c. 

(Filed  May  4,  1904— Not  to  be  reported. ) 

Lands  —  Title  of  record— Tenancy— Adverse  possession — The  appellees 
having  title  of  record  from  the  Commonwealth  to  the  land  in  controversy, 
on  which  appellant  and  her  husband,  Thomas  Sizemore,  resided  up  to  his 
death  in  1894,  the  husband  occupying  the  land  as  tenant  of  the  appellees, 
paying  them  rent  up  to  the  time  of  his  death,  and  appellees  having  procured 
a  judgment  in  the  Breathitt  Circuit  Court,  in  which  county  the  land  lies, 
enjoining  the  husband  from  cutting  or  removing  any  timber  from  the  land, 
which  judgment  was  consented  to  by  him  in  open  court,  to  which  action  the 
wife  was  not  a  party,  and  in  which  it  was  adjudged  that  the  husband  was 
to  occupy  the  land  as  appellees'  tenant  until  January  1,  1889,  the  wife, 
Peggy  Sizemore,  could  not  have  held  the  land  adversely  to  appellees  while 
her  husband  held  for  them,  and  the  title  he  held  must  govern  the  possession 
unless  collusion  had  been  shown. 

Dyke  L.  Hazelrigg  and  Thos.  T.  Cope  for  appellants. 

W.  W.  McGuire,  J.  J.  C.  Bach  and  White  &  Ray  for  appellees. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nuun. 

This  action  was  brought  in  the  Breathitt  Circuit  Court  in  equity  by  ap- 
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pellees,  obildren  of  Jerry  W.  South,  ai<alnst  appelUnts,  seekiDK  to  obtain  an 
injunction  to  restrain  them  from  committing  waste  by  catting  and  remoy- 
ing  timber  from  the  lands  described  in  the  petition,  alleged  to  be  the  land  of 
appellees,  and  in  the  possession  of  appellants  as  tenants.  Appellants  denied 
the  title  of  appellees  and  the  tenancy,  and  claimed  the  land  as  that  of  Peggy 
Slsemore,  by  patent  to  her  father,-  and  title  bend  from  him  to  her  and  by 
adversa  possession.  Upon  trial  the  injunction  was  granted  and  from  that 
judgment  this  appeal  is  proseonted. 

It  appears  that  many  years  ago  Jerry  W.  South,  ancestor  of  appellees,  be- 
came the  owner  of  a  large  body  of  land  which  had  been  patented  by  the 
<Gommonwealth  of  Virginia  to  one  Franklin  in  the  year  1784.  There  is  proof 
showing  that  this  land  was  deeded  to  South  and  Judge  Breck  under  a  tax 
sale,  and  the  deed  was  recorded  in  the  clerk's  ofllce  of  Breathitt  county,  but 
was  destroyed  by  fire  in  the  burning  of  the  courthouse  in  the  year  1878. 
Under  this  purohase  and  deed,  South  entered  into  the  possession  of  the  land 
so  far  back  as  18fi0,  at  least  that  part  of  the  land  in  controversy  herein.  For 
many  years  after  1850,  South  made  divers  and  sundry  leases  to  various  ten- 
ants and  one  of  his  sons  lived  on  the  land  as  his  tenant.  This  was  contin- 
ued from  1850  down  to  the  time  of  the  trial.  In  the  year  1880  or  1881,  one 
Davidson,  the  father  of  appellant  Sizemore,  caused  to  be  surveyed  about  180 
acres  of  this  land  on  Wolf  creek  and  secured  a  patent  for  it  from  the  Com- 
monwealth. This  180  acres  lies,  as  the  court  found,  and  it  appears  to  be 
conceded,  within  the  boundary  of  the  old  Franklin  patent.  About  the  time 
of  this  survey  by  Davidson,  Tom  Sizemore  and  his  wife,  Peggy,  moved  on 
this  land  and  took  possession  of  the  house  and  some  cleared  land  which  had 
been  vacated  by  some  of  South's  tenants.  This  house  and  cleared  land  was 
within  the  boundary  of  the  Davidson  patent. 

Sizemore  and  wife  continued  to  live  on  the  land  until  his  death,  which  was 
after  the  year  1804.  In  the  year  1888  or  1889,  Tom  Sizemore  cut  and  under- 
took to  remove  some  timber  from  this  land,  and  the  South  heirs  brought  a 
suit  to  restrain  him  from  committing  this  waste  and  for  a  recovery  of  the 
land,  and  on  the  10th  of  February,  1888,  the  following  order  was  made  in 
that  action : 

*'This  day  came  the  parties,  and  by  consent  it  is  adjudged  .that  plaintiffs 
recover  of  defendant,  Thomas  Sizemore,  the  land  in  contest  and  same  named 
in  the  petition,  and  that  a  writ  of  possession  issue  in  the  name  of  the  plain' 
tiffs,  after  1st  day  of  January,  1889,  if  called  for  by  plaintiffs,  and  the  injunc- 
tion is  made  perpetual.  It  is  further  adjudged,  by  consent  of  parties  in  open 
court,  that  the  defendant  is  to  occupy  the  land  in  contest  as  tenant  of  plain- 
tiffs until  1st  of  January,  1889,  and  the  papers  are  filed  away  as  to  Sizemore. 

"H.  C.  LILLY,  Judge." 

It  appears  from  oral  proof  and  written  leases  filed  in  the  record  that  after 
January  1,  1889,  Thomas  Sizemore  continued  in  the  iK)S6eB&ion  of  this  land 
as  the  tenant  of  appellees  up  to  the  time  of  his  death. 

Appellants  claim  that  the  judgment  referred  to  was  obtained  by  fraud,  but 
even  if  valid  that  Peggy  Sizemore  was  not  a  party  to  the  action  in  which  it 
was  rendered,  nor  was  she  a  party  to  the  lease  contract  and  the  same  was 
not  binding  upon  her;  that  she  was  the  owner  of  this  land  by  gift  from  her 
father;  that  she  had  been  in  the  peaceable,  open,  adverse  possession  of  this 
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land  Binoe  she  first  movc]^' there  with  her  husband  in  the  year  1881,  claiming^ 
the  same  as  her  own.  There  was  no  proof  that  the  judgment  was  obtained 
by  fraud.  It  is  true  she  was  not  a  party  to  that  aotion  and  she  did  not  sign 
the  lease  oontraot,  and  it  is  true  she  was  in  possession  of  this  land  from  the 
year  1881  to  the  time  of  bringing  of  this  action  in  1868,  but  during  this  time 
she  was  the  wife  of  Thomas  Sizemore.  3he  professes  not  to  have  known  of 
this  lease  oontract,  but  the  evidence  largely  preponderates  that  she  was  ap- 
prised thereof.  From  all  the  facts  and  oiroumstaDces  proven  in  this  case  it 
would  be  unreasonable  to  conclude  that  she  was  not  aware  of  the  fact  that  her 
husband  occupied  this  land  as  a  renter  from  appellees.  There  is  not  any  proof 
that  she  claimed  the  land  in  her  own  right  and  adversely  to  appellees,  except 
her  own  and  the  statement  of  a  few  near  relatives  or  parties  in  interest  with 
her,  who  claimed  that  she  made  such  statements  to  them.  Certainly  if  appel- 
lees,  or  their  agent,  had  known  of  such  claim  on  her  part,  they  would  have 
enforced  the  judgment  copied  above  or  would  have  taken  steps  to  dispossess 
the  family  from  the  premises  and  not  let  her  adverse  claim  ripen  into  title. 

The  Davidson  patent,  being  laid  upon  land  previously  patented,  was  void 
and  there  can  be  no  pretense  thap  she  had  any  right  or  title  to  the  land  ex- 
cept by  adverse  possession ;  and  she  claims  such  possession  by  reason  of  her 
joint  occupancy  with  her  husband  who  was  undoubtedly  a  tenant  of  appel- 
lees. In  our  opinion  her  plea  can  not  avail  her  iu  this  aotion.  She  could 
not  have  held  adverse  to  them  and  at  the  same  time  he  hold  for  them. 
Thomas  Sizemore  was  the  head  of  the  family  and  the  title  he  held  under, 
must  govern  the  possession  unless  collusion  bad  been  shown  on  the  part  of 
her  husband  with  the  appellees.  Certainly  her  claim  was  not  very  open  and 
notorious  as  her  husband  did  not  recognize  it,  but  paid  rent  to  the  appellees. 
Under  the  peculiar  facts  of  this  case  she,  appellant  Peggy,  being  the  wife 
of  the  tenant  of  appellees,  can  not  maintain  her  claim  of  adverse  possession 
without  showing  positive  and  actual  notice  to  appellees  that  her  possession 
of  the  land  and  claim  thereto  was  in  opposition  and  adverse  to  that  of  her 
husband  and  the  appellees.    ,Tbis  she  has  not  done. 

Wherefore,  the  judgment  of  the  lower  court  is  atlirmed. 


GABROTT.   &c.  v.  RIVES,  &c. 

RIVES,  &c.  V.  GARROTT,  &c. 

(Filed  May  6,  1904— Not  to  be  reported. ) 

1,  Advancements— Where  a  father  convt^yed  to  his  children  by  a  former 
wife,  a  tract  of  land  as  a  result  of  advancements  which  his  father-in-law  had 
made  to  him,  which  land  was  encumbered  and  a  part  of  it  subsequently 
sold  in  an  action  to  enforce  the  Hen-  upon  it,  but  leaving  a  balance  of  the 
debt  unpaid,  the  Infants  could  not  be  charged  with  more  than  the  residue  of 
the  land:  as  what  they  received  was  not  the  debt  but  the  land,  and  it  was 
proper  to  overrule  exceptions  to  the  report  of  the  commissioner  in  which  it 
was  sought  to  charge  them  with  the  remainder  of  the  unpaid  debt. 

2.  Same— Evidence— Statements  by  a  son  that  he  hud  paid  rent  to  his  father 
incompetent,  the  father  being  dead,  the  son  could  not  testify  as  to  a  transac- 
tion with  him ;  and  moreover,  where  an  heir  uses  land  of  an  intestate  he 
must  account  for  the  use  of  it  as  an  advancement. 
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C.  H.  Bush  aDd  Hunter  Wood  &  Son  for  appellants  and  appellees  on  orosa 
appeal. 

James  Breathitt  and  John  T.  Edmonds  for  appellees  and  cross  appellants. 

Appeals  from  Christian  Glrouit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  above  two  appeals  from  the  same  judgment  will  be  determined  to- 
getber.  Robert  W.  Garrott  died  Intestate  In  Christian  county  in  November, 
1898,  the  owner  of  considerable  estate,  and  the  only  question  to  be  deter- 
mined is  as  to  advancements  made  to  his  children  and  grandchildren.  He 
bad  a  daughter,  the  wife  of  H.  P.  Kives,  who  died  before  he  did,  leaving* 
several  infant  children.  Her  husband,  H.  P.  Bives,  about  the  year  1882, 
bought  a  tract  of  land  of  804  acres  and  Robert  W.  Garrott  lent  or  advanced 
to  him  three  or  four  thousand  dollars  to  pay  for  this  land  or  improvements- 
made  on  it.  On  September  7,  1896,  this  debt,  with  interest  amount  to 
17,214.76,  and  in  consideration  of  it  H.  P.  Bives  and  his  second  wife  con- 
veyed to  his  three  infant  children  by  his  first  wife  the  tract  of  land  referreid 
to,  at  the  request  of  Robert  W.  Garrott  and  in  settlement  of  the  debt.  The 
land  was  then  encumbered  by  a  mortgage  to  the  Fidelity  Trust  and  Safety 
Vault  Co.  for  $4,200,  and  interest.  The  mortgage  was  foreclosed  and  187 
acres  of  the  land,  which  included  the  dwelling  housQ  and  most  of  the  im- 
provements,  was  sold  to  satisfy  the  mortgage,  leaving  the  three  infant  chil- 
dren with  167V<)  acres,  the  balance  of  the  tract  without  improvements.  The 
special  commissioner  to  whom  the  case  was  referred  charged  the  infants 
with  an  advancement  of  the  167>^  acres  of  land  at  1^6  an  acre. 

The  other  heirs  at  law  tiled  exceptions  to  the  commissioner's  report  because 
he  did  not  charge  the  infants  with  $7,214.76,  the  full  amount  of  the  debt 
which  Robert  W.  Garrott  had  against  H.  P.  Rives.  The  court  upon  the 
hearing  of  the  exceptions  to  thH  commissioner's  report  charged  the  infants 
with  95,448.93,  which  includes  interest  from  the  death  of  Robert  W.  Garrott. 
From  this  judgerant  both  parties  have  appealed. 

The  amount  of  the  debt  which  Robert  Garrott  had  against  H.  P.  Rives  is 
entirely  immaterial.  The  thing  that  the  infants  received  was  not  the  debt, 
but  the  land.  H.  P.  Rives  seems  to  have  been  Influenced  only  by  the  idea 
of  doing  justice  to  the  children  of  his  first  wife.  He  may  have  had  some  de- 
fense to  part  of  the  debt,  or  it  may  be  that  the  debt  could  not  have  been 
made  out  of  him.  By  section  1407,  Kentucky  Statutes,  advancement  shall  be- 
estimated  according  to  the  value  of  the  property  when  given.  The  inten- 
tion of  the  testator  in  making  the  advancement  does  not  control,  the  car- 
dinal object  of  the  statute  being  to  secure  equity  in  the  distribution  of  his 
estate.  (Boles  v.  Winchester,  13  Bush,  1;  Stevenson  v.  Martin,  11  Bush, 
485. )  We,  therefore,  conclude  that  the  court  properly  refused  to  charge  the 
Infants  with  anything  more  than/ the  value  of  the  land  they  got,  and  on  th& 
appeal  of  Issac  Garrott,  &c.  v.  Harry  A.  Rives,  &o.,  the  judgment  is  affirmed. 

The  special  commissioners'  report  which  fixed  the  value  of  the  IQ7%  acres 
at  126  an  acre  Is  supported  by  the  weight  of  the  evidence,  or  this  is  at  least 
as  high  as  the  evidence  warrants,  considering  the  fact  that  the  improvements 
were  on  the  other  end  of  the  tract.  The  infants  took  the  land  encumbered 
by  the  mortgage.    What  they  got  was  the  value  of  the  land  less  the  mort- 
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sagc>.  The  mortgage  was  soon  thereafter  foreoloeecl  and  so  what  they  reallj 
:got  was  the  167^  acres  that  was  left.  This,  at  9iS6  an  acre,  amounts  to 
94,181.88,  and  is  «s  much  as,  under  the  eyidenoe,  should  be  charged  to  the 
Infants  on  aooount  of  the  advanoement  to  them. 

L.  O.  Garrott,  one  of  the  sons,  for  five  years  before  his  father's  death,  occu- 
pied a  tract  of  land  belonging  to  his  father  of  the  fteir  rental  value  of  $600  a 
year.  The  infants  insist  that  he  should  be  uharged  with  this  rent  as  an  ad- 
vancement. He  admits  using  the  land,  but  claims  that  he  imid  his  father 
the  rent.  He  produced  four  receipts  from  his  father,  given  from  time  to 
^ime,  aggregating  8S00.88.  The  commissioner  credited  him  by  this  amount 
and  charged  him  with  the  remainder  of  the  rent  as  an  advancement.  The 
•court  sustained  his  exceptions  to  the  commissioner's  report  and  refused  to 
•charge  him  with  the  rent.  His  statements  that  he  had  paid  the  rent  to  his 
father  are  incompetent,  as  he  can  not  testify  for  himself  to  a  transaction 
with  the  decedent.  We  do  not  find  any  competent  evidence  in  the  record 
that  he  paid  the  rent  to  his  father.  It  has  been  often  held  that  where  one  of 
the  heirs  usee  land  of  the  intestote  he  must  account  for  the  use  of  it  as  an 
advancement.  (Hamilton  v.  Moore,  94  Ky.  Law  Rep.,  989,  and  cases  cited.) 
Under  the  proof  L.  O.  Qarrott  must  be  charged  with  the  use  of  this  land  as 
an  advancement  as  reported  by  the  special  commissioner. 

Judgment  reversed  on  the  appeal  of  H.  A.  Bives,  &c.  v.  Isaac  Garrott, 
&c,j  and  cause  remanded,  with  directions  to  Cverrule  the  exceptions  to  the 
oommlssloner's  report  above  indicated  and  enter  a  judgment  pursuant  to  the 
report. 


COMBS  V.  JOHNSON,  &c. 
(Filed  May  5,  1904-Not  to  be  reported. ) 

1.  Lands— Ejectment— Where  it  is  sought  to  recover  possession  of  land  sold 
a  sheriff  under  a  judgment,  where  the  possession  was  obtained  pursuant  to 
section  1689,  Kentucky  Statutes,  where  it  is  claimed  that  the  judgment  was 
obtained  by  fraud,  the  remedy  is  by  action  under  subsection  4  of  section  618, 
Civil  Code,  in  a  proceeding  to  vacate  or  modify  the  judgment,  and  not  by 
proceeding  in  ejectment. 

3.  Same— Where  proceedings  are  had  tinder  section  1689,  Kentucky  Statutes 
for  the  poRsession  of  land,  as  between  the  parties  thereto  it  is  conclusive  as 
to  the  right  of  possession  so  long  as  that  judgment  remains  in  force  and 
•efifect. 

W.  C.  Ever.sole  and  J.  J.  Fiztpatrick  for  appellant. 

J.  J.  C.  Bach  for  appellees. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  Polly  Ann  Combs,  brought  this  action  in  ejectment  against 
the  appellee  to  recover  the  possession  of  a  sinnll  lot  of  land  in  Hazard,  Ky. 
The  answer  of  the  defendant  alleged  that  J.  M.  Marcuni  recovered  a  judg- 
ment against  the  appellant  and  others  for  |450,  with  interest  and  cost  in  the 
Perry  Circuit  Court;  that  he  had  sued  out  an  execution  thereon  which  was 
levied   by  the  sheriff  of   Perry  county  on   the  lot  sued  for  as  the  property  of 
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appellant,  and  after  having  advertised  the  time,  place  and  terms  of  sale,  a» 
required  by  law,  sold  it  at  public  outcry,  when  J.  J.  C.  Bach  became  the 
purchaser  at  more  than  two-thirds  of  the  appraised  value  thereof,  which  h& 
paid  in  full;  and  that  the  sherifiF  thereupon  executed  and  delivered  to  him  a^ 
deed  to  the  lot;  that  on  the  11th  day  of  September,  1902,  he  oaused  a  notioo 
to  be  served  upon  the  appellant  that  he  would  move  Perry  Circuit  Court  for 
a  possession  of  such  lot;  and  that  on  the  2lst  of  September,  1002,  the  motion 
was  duly  made  before  the  cburt  and  a  Judgment  entered  thereon  to  the  effect 
that  the  plaintiff  in  the  motion,  Bach,  was  entitled  to  the  possession 
thereof,  and  a  writ  of  possession  awarded  to  him  therefor  with  cost,  as  pro- 
vided by  section  1680  of  the  Kentucky  Statutes.  Copies  of  the  Judgment 
and  writ  of  possession  were  filed  with  and  made  a  part  of  the  answer.  The 
answer  alleges  that  this  judgment  was  still  in  full  force  and  effect;  that 
subsequently  Bach  sold  and  conveyed  this  lot  to  the  defendant,  Johnson ; 
and  that  by  reason  of  such  conveyance  he  was  the  legal  owner  and  in  posses- 
sion of  the  lot. 

Appellant,  in  her  reply,  admitted  most  of  the  afiSrmative  allegations  of 
the  defendant's  answer,  but  denied  that  the  sheriff  of  Perry  county  levied 
the  aforesaid  execution  upon  the  lot  of  land  in  controversy,  and  affirma- 
tively alleges  that  the  lot  on  which  the  execution  was  levied,  was  described 
in  the  levy  and  advertisement  for  sale  thereunder,  as  being  bounded  on  the 
north  by  A.  H.  Johnson's  lot,  on  the  east  by  Main  street,  on  the  south  by 
the  Baptist  Church,  and  on  the  west  by  the  Kentucky  river,  which  did  not 
cover  the  lot  in  controversy.  A  plat  showing  the  location  of  the  lot  actually 
levied  upon  and  sold,  and  that  in  controversy  is  as  follows : 


.^ 


MAIN  STRBBT. 


Johnson's  lot. 

• 

Baptist  Church 
lot. 

Fitzpatrick's 
lot. 

Lot  in  contro- 
versy. 

KENTUCKY  RIVER. 


That  subsequently  to  the  sale,  Bach,  with  Johnson's  knowledge,  had  a 
survey  made  which  included  the  lot  in  controversy,  and  procured  the  sheriff 
to  execute  to  him  a  deed  therefor,  although  both  Bach  and  the  sheriff  well 
knew  thai  it  was  not  included  in  the  levy  or  sale;  that  Bach  had  represented 
her  iu  the  litigation  with  Marcum  as  an  attorney ;  and  that  when  the  notice 
was  served  upon  her  in  the  proceeding  for  »  writ  of  i)os6e88ion,  Bach  assured 
her  that  he  was  seeking  to  get  possession  only  of  the  lot  described  in  the 
levy  and  advertisement  of  sale;  and  that  it  did  not  cover  the  lot  in  contro- 
versy; and  that  relying  upon  his  representations  she  did  not  resist  the  mo- 
tion for  judgment  and  writ  of  possession.  A  demurrer  was  sustained  to  her 
reply  by  the  trial  court  and  her  petition  dismissed,  and  she  has  appealed. 
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The  judgment  of  the  Perry  Circuit  Court  In  the  proceedings  had,  under  sec- 
tion lfl89  of  the  Kentucky  Statutes,  for  the  posssession  of  the  lot,  as  between 
the  parties  thereto,  is  conclusive  as  to  the  right  of  possession  to  the  lot  In 
•controversy,  so  long  as  that  judgment  remains  in  full  force  and  effect.  (Mc- 
Gee  V.  Souther  land,  84  Ky.,  198;  Phelps  v.  Jones,  91  Ky.,  244.) 

If,  as  claimed  by  appellant,  the  judgment  was  obtained  by  fraud,  her  rem- 
edy is  by  action  under  subsection  4  of  section  518  of  the  Civil  Code,  in  a 
proceeding  to  vacate  or  modify  the  judgment  on  the  motion  for  writ  of  pos- 
eession.     (Bell  County  v.  Foley,  23  Ky.  Law  Rep.,  885.) 

Judgment  affirmed. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  McINTOSH. 

(Filed  Mays,  1904  ) 

1.  Railroads— Section  men— Collision  on  hand  car— Negligence  of  section 
foreman— Proximate  cause  of  injury— Appellee,  a  section  laborer,  was  on  a 
hand  car  by  order  of  his  foreman,  on  the  time  of  a  freight  train  coming 
meeting  them,  when,  on  turning  a  curve,  they  discovered  the  freight-  train 
•approaching  within  seventy-five  or  one  hundred  yards,  and,  after  they  all 
got  off  the  hand  car,  the  foreman  ordered  them  to  take  the  hand  car  from 
the  track,  which  they  did  very  hurriedly  to  avoid  a  collision,  in  which  effort 
appellee  was  ruptured  by  the  strain.  There  was  a  public  crossing  some  rods 
in  front  of  the  hand  oar,  over  which  the  freight  train  had  passed  without 
rgiving  the  statutory  signals.  Held— In  view  of  the  emergency  that  wa 
presented,  and  the  consequences  that  might  ensue  to  the  train  and  to  them 
selves  by  a  collision,  it  was  a  question  for  the  jury  whether  the  appellee  exer- 
cised such  care  as  might  be  ordinarily  expected  of  a  person  of  usual  prudence, 
situated  as  he  was,  and  whether  the  injury  that  resulted  to  him  in  obeying 
the  orders  of  his  superior  was  the  natural  and  proximate  cause  of  the  negli- 
gence in  running  on  the  freight  train's  time,  or  that  of  the  freight  train 
men,  in  failing  to  give  the  signals  at  the  public  crossing. 

2.  Contributory  negligence— Ordinary  risks  assumed— While  the  appellee 
■assumes  the  risks  incidental  to  riding  on  a  hand  car,  where  ordinary  care 
is  used  in  its  management,  he  did  not  assume  the  risk  incidental  to  the  gross 
negligence  of  the  foreman  in  running  the  hand  car  on  the  freight  train's 
time,  nor  that  of  the  freight  train  in  failing  to  observe  the  statutory  signals 
at  the  public  crossing. 

Qordon,  Qordon  &  Cox,  Pirtle  &  Trabue  and  J.  M.  Dickinson  for  appel- 
lant. 

Fox  &  Morrow  and  C.  J.  Waddill  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee,  Charles  Mcintosh,  was  in  the  service  of  appellant  as  a  laborer  in 
a  section  gang  working  under  a  foreman  named  Monroe  Ray,  who  had 
charge  of  the  force.  On  or  about  November  7, 1901,  they  were  working  above 
llaey,  a  station  on  the  road.  After  dinner  the  foreman  ordered  the  men  to 
put  the  hand  car  on  the  track,  saying  they  had  to  go  to  Ilsey.  They  went 
down  to  Boztown,  and  there  stopped  a  minute  or  two  while  he  went  into  a 
store.  When  be  came  out  of  the  store  and  got  on  the  car  he  directed  them  to 
pall  out.      This  they  did,  and  when  they  had  gone  a  short  distance,  as  they 
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TOUDded  a  curve  they  saw  a  freight  train  approaohing  them,  about  seTentj- 
iiye  or  one  hundred  yards  off.  They  all  jumped  from  the  car.  The  foreman 
ordered  the  car  to  be  taken  off  the  track.  There  are  four  hand  holds  on  the 
car  for  four  men  to  take  hold  of  it.  Appellee  and  three  other  men  took  hold 
of  the  car,  as  ordered  by  the  foreman,  and  quickly  got  it  off  the  track  as  the 
engine  came  right  beside  them.  The  car  had  on  it  two  or  three  jacks,  twelve 
or  fifteen  tamping  picks,  about  the  same  number  of  shovels,  two  or  three 
claw  bars,  two  or  three  line  bars,  dinner  buckets,  and  other  things.  The 
usual  way  of  moving  the  hand  car  from  the  track  was  to  unload  it,  and  then 
take  the  car  off,  but  on  this  occasion  they  had  to  take  the  car  off  with  the 
load  on  it  to  prevent  collision  with  the  train,  and  hardly  had  time  to  get  it 
off  in  that  way.  They  also  had  to  lift  it  up  very  hurriedly  and  move  off 
with  it  quickly  to  avoid  the  collision.  In  doing  this,  appellee  Mcintosh  was 
badly  ruptured,  and  his  capacity  to  labor  was  seriously  impaired.  He  also 
suffered  pain  and  lost  time  while  suffering  from  the  injury.  Tlie  train  was 
OD  time  and  the  section  foreman  was  running  on  the  time  of  the  train. 
There  was  a  public  road  crossing  a  few  rods  west  of  them,  over  which  the 
train  passed  as  it  approached  them  and  it  failed  to  whistle  or  give  the  stat- 
utory signal  for  the  road  crossing,  by  reason  of  which  its  presence  was  un- 
known to  the  men  on  the  hand  car,  until  they  rounded  the  curve  and  were 
very  near  it.  Mcintosh  filed  suit  U)  recover  for  his  injuries,  alleging  negll- 
^noe  on  the  part  of  the  section  foreman  and  also  on  the  part  of  the  train- 
men. The  proof  introduced  on  the  trial  by  him  tended  to  show  the  facts 
above  stated.  The  evidence  for  the  defendant  tended  to  show  that  his  in- 
juries were  not  as  serious  as  claimed  by  him,  and  that  the  proper  signals 
were  given  for  the  crossing  by  the  engineer  as  the  tiain  approached  it.  The 
jury  found  for  the  plaintiff  in  the  sum  of  $660. 

At  the  conclusion  of  the  plaintiff's  evidence  the  defendant  moved  the  court 
to  instruct  the  jury  peremptorily  to  find  for  it.  The  court  overruled  the 
motion,  holding  that  the  sole  ground  upon  which  he  would  submit  the 
issue  was  as  to  whether  or  not  "It  was  negligence  for  the  freight  train  to 
approach  the  public  crossing  at  the  same  time  the  section  men  did,  without 
giving  the  statutory  warning.'*  The  defendant  then  announced  that  it  was 
surprised  and  was  unprepared  to  meet  the  case  on  these  views,  and  moved 
the  court  to  set  aside  the  swearing  of  the  jury  and  grant  it  a  continuance, 
inrhich  motion  the  court  overruled.  The  ground  of  this  motion,  as  we  are 
Informed  in  the  brief,  was  that  in  overruling  the  demurrer  to  the  petition 
filed  by  the  defendant  the  court  had  held  the  petition  good  on  the  ground  of 
the  negligence  charged  on  the  part  of  the  section  boss  and  the  defendant  had 
prepared  its  case  only  on  this  ground.  But  there  is  nothing  in  the  record 
showing  that  the  court  had  misled  the  defendant  in  any  way  in  its  ruling 
on  the  demurrer  at  th^  previous  term,  and  in  the  absence  of  evidence  we 
must  presume  that  he  ruled  correctly  in  overruling  the  motion  to  set  aside 
the  swearing  of  the  jury  or  continue  the  case.  The  defendant  made  no  show- 
ing that  any  proof  could  be  had  if  the  case  was  continued  which  it  did  not 
then  have,  and  no  aflSdavit  was  filed  to  show  that  the  ends  of  justice  required 
a  continuance  of  the  case. 

At  the  •onoluBiou  of  the  etidence  the  court  refused  the  following  instruc- 
tion asked  by  the  plaintiff:  '*The  court  instructs  the  jury  that  if  they  believe 
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from  the  evidence  that  the  section  boss,  Monroe  Bay,  by  icross  negligence 
ordered  the  hand  car  to  be  run  from  the  place  of  work  near  Boztown  to 
Ilsey,  without  proper  precaution  to  protect  his  crew  from  collision  with 
trains,  and  if  they  further  believe  from  the  evidence  that  Charles  Mcintosh 
was  with  said  crew  and  that  he  was  injured  in  a  reasonable  effort  to  remove 
said  car  from  the  track  to  prevent  a  collision  with  a  train,  and  they  further 
believe  from  the  evidence  that  said  injury  was  the  natural  result  of  the  said 
gross  negligence,  then  the  jury  will  find  their  verdict  for  plaintiff.  Gross 
negligence  as  here  used  means  the  absence  of  slight  care. " 

He  then  gave  the  following  instruction,  to  which  the  defendant  objected: 
**The  court  instructs  the  jury  that  if  they  believe  from  the  evidence,  that  the 
engine  mentioned  by  the  witnesses,  approached  a  public  road  crossing  near 
where  plaintiff  claims  to  have  been  injured  without  sounding  its  whistle  or 
ringing  Its  bell,  and  that  by  reason  of  a  failure  of  the  defendant's  employes 
in  charge  of  said  engine  to  either  ring  the  bell  or  blow  the  whistle  while 
approaching  said  crossing,  a  hand  oar  and  section  hands  on  same  ran  into 
dapgerons  proximity  to  the  approaching  train,  which  rendered  it  necessary 
for  plaintiff  and  others  to  speedily  remove  said  car  from  the  track,  and  that 
plaintiff  in  assisting  to  remove  said  car  from  the  track,  and  while  ezercisinip 
ordinary  care  for  his  own  safety,  was  injured  in  his  person  or  ruptured,  and 
that  such  injury  was  the  direct  and  proximate  result  of  such  failure  by  those 
in  charge  of  the  engine  to  blow  the  whistle  or  ring  the  bell  on  approaching^ 
the  crossing,  then  the  law  is  for  the  plaintiiff,  and  the  jury  will  so  find." 

It  is  insisted  for  appellant  that,  as  to  a  section  hand  on  a  hand  oar,  the  fail- 
ure of  the  train  to  whistle  at  a  public  crossing  as  required  by  the  statute, 
is  not  negligence;  that  a  section  hand  assumes  the  risk  incidental  to  riding- 
on  hand  cars,  including  the  risk  of  being  overtaken  by  a  train ;  that  the 
I>eril  of  throwing,  off  the  hand  car  was  one  of  the  ordinary  risks  of  the  ser- 
vice which  was  assumed  by  the  plaintiff;  and  that  the  hernia  suffered  by 
him  was  not  the  natural  or  proximate  result  of  the  negligence  of  the  defend- 
ant. It  is  also  insisted  that  the  instruction  given  by  the  court  is  npt  war- 
ranted by  the  allegations  of  the  petition. 

Section  786,  Kentucky  Statutes,  requires  that  each  locomotive  shall  have  & 
bell  and  whistle,  and  that  outside  of  incorporated  towns  the  bell  shall  be 
rung  01  whistle  sounded  for  a  distance  of  at  least  fifty  rods  from  the  place 
where  the  railroad  crosses  at  grade  any  public  highway,  and  that  the  bell 
shall  be  rung  Or  whistle  sounded  continuously,  until  the  engine  has  reached 
such  highway  crossing.  Section  7i)3  provides  a  penalty  for  a  violation  of  the 
statute,  and  by  section  4fK)  a  person  injured  by  violation  of  the  statute  may 
recover  from  the  offender  such  damages  as  he  may  sustain  by  reason  of  the 
violation,  although  a  penalty  for  the  violation  is  thereby  imposed.  In  Cahill 
V.  Cincinnati,  &c.,  B.  B.  Co.,  92  Ky. ,  845,  it  was  held  that  the  failure  of  a 
railroad  train  to  give  the  signal  of  its  approach  to  a  public  crossing,  is  negli- 
gence as  to  one  at  a  private  crossing  near  by,  and  thus  lawfully  upon  the 
track.  This  case  has  been  followed  iu  subsequent  cases  and  the  principle 
thus  decided  seems  to  apply  equally  to  persons  on  a  hand  car,  rightfully 
using  the  track,  as  to  one  on  a  private  crossing.  (L.  &  N.  B.  B.  Co.  v.  Ser- 
vant, 19  Ky.  Law  Itep.,  1576;  L.  &  N.  B.  B.  Go.  v.  Bodine,  x3  Ky.  Law 
Bep.,  147;  Wilmuth  v.  I.  C.  B.  B.,  35  Ky.  Law  Bep,,  671.) 
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A  section  hand  assumes  the  risks  incidental  to  riding  on  a  hand  car  wheren 
ordinary  care  is  used  in  its  manai^ement;  but  he  does  not  assume  the  risk- 
incidental  to  the  gross  negligence  of  the  section  foreman  in  running  the 
hand  car.    It  is  the  duty  of  the  section  foreman   not  to  expose  his  men  to 
risks  of  collisions  ^ith  trains,  thus  imperilling  their  lives,  without  exercising 
proper  precautions  for  their  safety.     In   the  case  before  us  he  was  running 
OD  the  time  of  the  freight  train.  •  He  stopped  at  Boxtown,  and  without  tak- 
ing any  precautions  fo»  the  safety  of  his  men,  instead  of  waiting  there  for 
the  train  to  puss,  went  on  until  he  met  the  train.     Such  conduct  warrantedl 
th«^  jury-in  finding  him  guilty  of  gross  negligence,  and  while  the  section^ 
men  assume  all  risks  incidental  to  ordinary  negligence  on  his  part,  the  com-  - 
pany  is  liable  for  his-^ross  negligence.     (L.  die  N.  B.  K.  Co.  v.  Collins,  63 
Ky.,  114;    I.  Cj  R.    R.  Co.  v.  Coleman,   32  Ky.  Law  Rep.,  878;    Cincinnati, 
&c.,  R.  R.  Co.  Y.  Cooke's  Adm'r,  118  Ky.,  162.) 

In  Long's  Adm'r  y.  Illinois  Central  R.  R.  Co.,  24  Ky.  Law  Rep.,  567,  it 
was  held  that  where  the  section  foreman  ordered  his  men  to  proceed  with 
the  hand  car  and  one  of  them  was  killed  in  a  collision  by  reason  of  his 
negligence,  there  could  be  a  recovery,  although  he  knew  they  were  running 
upon  the  time  of  the  train.  The  court  said:  "The  section  foreman,  under 
whose  direction  he  worked,  represented  the  master  and  it  was  Long's  duty 
to  obey  his  orders  in  the  usual  course  of  business.  When  he  received  ani 
order  it  was  nnc  his  duty  to  sit  in  judgment  upon  its  propriety,  or  to  enter 
into  a  discussion  with  him  as  to  the  facts  upon  which  it  was  based.  He 
had  a  right  to  presume  that  improper  orders  would  not  be  given,  and  to 
assume  that  the  section  foreman  could  not  direct  him  to  take  risks  that 
were  improper.  If  he  was  injured  while  obeying  the  orders  of  his  superior, 
and  by  reason  of  his  negligence,  he  may  recover,  unless  the  risk  was  such 
that  a  person  of  ordinary  prudence,  situated  as  Long  was,  would  not  have 
taken  it." 

The  court  adheres  to  the  rule  thus  laid  down.  In  that  case  Long  was- 
killed  and  there  might  be  a  recovery  under  the  statute  for  his  death,  if  only 
ordinary  negligence  was  shown.  But  in  this  uase  as  death  did  not  result, 
anil  the  common-law  rule  declare  by  the  court  has  not  been  changed  by 
statute  in  cases  where  death  does  not  result,  there  can  be  no  recovery  on  ac- 
count of  the  negligence  of  the  section  boss  in  operating  the  hand  car  unlesa 
gross  negligence  is  found.  The  ordinary  way  of  taking  the  hand  car  from 
the  track  was  to  unload  it  and  then  lift  it  off.  In  the  case  at  bar,  by  reason, 
of  the  proximity  of  the  train,  there  was  no  time  to  unload  the  hand  car,  and 
when  the  section  boss  gave  the  order  to  take  it  off  the  track,  it  was,  under 
/  the  circumstances,  an  order  to  take  it  off  as  it  was  without  unloading  it,  and 
to  take  it  off  quick,  before  the  train  reached  it.  It  is  a  matter  of  common 
knowledge  tliat  hernia  is  liable  to  be  produced  by  a  sudden,  violent  strain. 
and  the  removal  of  the  hand  car  loaded  as  it  was,  quickly  from  the  track 
would  naturally  cause  such  a  strain,  especially  as  there  were  only  four  hand 
holds  on  the  car  for  four  men  to  lift  it.  The  emergency  requiring  this  strain 
which  brought  about  the  injury  to  appellee  was  due  to  the  negligence  of  the 
foreman  as  well  as  to  the  want  of  signals  of  the  approach  of  the  train. 

In  I.  0.  B.  B.  Co.  V.  Langan,  85  Ky.  Law  Rep.,  500,  it  was  held  that  it  is 
the  duty  of  the  railroad  company  to  furnish  its  employes  engaged  in  hiind- 

vol.  26—2 
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linK  heavyweights  adequate  assistance  to  enable  them  to  handle  the  weights 
with  safety.  In  view  of  the  emergency  that  was  presented  and  the  conse- 
quences that  might  have  ensued  to  the  train  and  to  themselves  from  a  colll- 
€lon  by  the  train  with  the  hand  car,  it  was  a  question  for  the  jury  whether 
Appellee  exercised  such  care  as  might  be  ordinarily  expected  of  a  person  of 
usual  prudence  situated  as  he  was,  and  whether  the  Injury  that  resulted  to 
liini  in  obeying  the  order  of  his  superior  was"  the*  natural  and  proximate  re- 
sult of  the  negligence  of.  the  defendant  above  referre<f  to.  The  order  of  the 
•boss  was,  in  OiTect,  an  order  to  each  of  the  men  to  remove  th^  hand  car  from 
the  track,  and  it  was  the  duty  of  each  of  them,  not  to  watt  for  another,  but 
to  seize  the  hand  hold  nearest  to  him  and  obey  the  order  to  avoid  a  collision. 
The  circuit  court  errejl  in  not  submitting  to  the  jurjTthe  question  of  gross 
negligence  on  the  part  of  the  section  boss  as  above  defined. 

It  remains  to  determine  whether  the  allegations  of  the  petition  are  suffi- 
cient to  warrant  the  instruction  given  by  tlie  court  as  to  negllgrnce  on  the 
part  of  the  trainmen. 

In  the  original  petition  the  plaintiff  alleged  that  his  injury  was  prox- 
imately caused  by  the  gross  negligence  of  the  defendant's  section  boss  in  the 
operation  of  the  hand  car,  and  by  the  gross  negligence  of  the  trainmen  in 
the  operation  of  the  engine  and  train  approaching  them.  The  defendant 
entered  a  motion  that  he  make  his  petition  more  specific,  and  this  being 
sustained,  ho  filed  an  amendment  alleging  as  to  the  train,  that  it  was  at  the 
time  being  run  In  a  rapid,  reckless,  negligent  and  dangerous  manner,  and 
■without  giving  proper  signals.  The  defendant  filed  a  general  demurrer  to 
the  petition,  which  was  overruled,  and  without  further  motion  filed  an  an- 
swer controverting  its  allegations.  On  the  trial  without  objection,  proof 
was  given  by  the  plaintiff  as  to  the  location  of  the  crossing,  and  as  to 
"Whether  or  not  the  train  gave  the  statutory  signals  as  it  approached  it.  The 
rule  in  this  court  is  that  where  a  matter  is  defectively  alleged  and  evidence 
is  given  on  it  by  both  the  parties  without  objection  on  the  trial,  the  court 
will  treat  the  defective  averment  as  cured  by  the  proof.  We  would  apply 
this  principle  here,  but  for  the  motion  and  statement  made  by  the  defendant 
at  the  cla«e  of  the  plaintiff's  evidence,  "Which  shows  that  it  did  not  under 
fitand  that  the  case  was  rested  on  this  ground,  and  was  in  effect  an  objection 
to  the  evidence.  The  allegation  that  the  train  was  run  without  proper  sig- 
nals was  a  mere  conclusion  of  law.  A  denial  of  it  raised  no  issue  of  fact  to 
be  determined.  Appellee  can  not  complain  of  the  speed  of  the  train.  The 
petition  should  have  charged  that  the  crossing  was  a  public  one  sufficiently 
JDelBkT  by  for  the  signals  there  to  have  apprised  the  men  on  the  hand  car  of 
the  approach  of  the  train,  in  time  to  have  avoided  the  disaster,  and  should 
have  stated  facts  showing  that  the  statutory  requirement  as  to  signals,  was 
not  complied  with.  In  the  condition  of  the  pleadings,  instruction  1  should 
not  have  been  given.  There  is  another  objection  to.  this  instruction.  The 
failure  of  the  tr.ilnmen  to  whistle  at  the  orosslng  was  not  the  proximate 
cause  of  the  plaintiff's  Injury,  although  it  was  a  link  in  the  chain  of  cir- 
cumstances causing  it.  If  the  foreman  had  not  run  his  hand  car  negligently 
on  the  time  of  the  train,  there  would  have  been  no  trouble  from  the  failure 
to  give  signals  of  the  approach  of  the  train  to  the  crossing.  On  the  other 
Jiand,  if  these  signals  had  been  given,  the  consequences  of  his  negligence 
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might  perhaps  have  been  avoided.    If  the  train  had  struck  the  hand  car  and 
injnred  the  plaintiff,  from  either  of  these  causes  he  would  have  a  right  of 
action,  or  if  in  jumping  out  of  the  way  he  had  ruptured  himself,  when 
placed  in  peril  either  by  the  ^ross  negligence  of  his  foreman  or  by  the  negli- 
gence of  the  trainmen  in  not  giving  the  Rignal,  he  might  recover.    But  in 
the  case  at  bar  he  got  off  the  hand  car  after  it  was  stopped  and  if  nothing 
more  had  occurred,  he  would  not  have  been  injured.     His  injury  was  due, 
as  one  of  his  witnesses -expresses  it,  to  the  fact  that  they  had  to  throw  the 
hand  car  right  off*  and  just  had  time  to  get  out  of  the  way  when  the  train 
dashed  by.    This  was  done  at  the  order  of  the  sectioiv  boss  given  after  the 
train  had  passed   the  crossing,  and   it  would   seem  that  the  rupture  of  the 
plaintiff  might  not  have  occurred  but  for  the  car's  being  loaded.    The  order 
of  the  section  boss  for  them  to  throw  the  car  off  was'phoper  to  avoid  a  colli- 
sion, but  if  by  reason  of  the  emergency  thus  negligently  produced  the  plain- 
tiff was  injured  in  obeying  the  order  of  the  second  boss  to  prevent  a  collision 
or  loss  of  life  or  property  and  his  Injury  was  the  proxmnte  result  of  his 
oteylng  the  order  of  his  boss  and  was  not  due  to  negligence  on  his  part  in 
OTerstraining  himself  to  get  the  car  off,  of  which  the  jury  are  to  judge,  he 
may  recover.     On  the  return  of  the  case  to  the  cirouit  court  the  plaintiff 
will  be  allowed  to  amend  his  petition,  and  on  another  trial  the  court  in  lieu 
of  the  two  instructions  quoted  will  give  one  instruction  as  herein  indicated. 
Judgment  reversed  and  cause  remanded  for  a  new  trial  and  further  pro- 
i}eedings  consistent  herewith. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  HEATH. 

(Filed  May  5,  1904— Not  to  be  reported. ) 

Railroads— Putting  off  passenger  at  wrong  station  —  Hignlng  paper  re- 
leasing damages— The  appelle«,  with  her  four  small  children  from  three  to 
twelve  years  of  age,  in  coming  from  Mattoon,  111.,  to  Kentucky,  was,  by 
mistake  of  the  conductor  of  appellant's  train,  put  off  the  train  at  Caney- 
ville.  111.,'  Instead  of  Caneyville,  Ky. ,  her  destination.  The  conductor  learn- 
ing his  mistake  had  her  brought  to  Paducah,  Ky.,  paying  her  board  there 
and  sent  her  to  her  home  at  Caneyville,  Ky.  While  at  Paducah  she  signed 
a  paper  in  consideration  of  12  paid  her  by  the  conductor,  releasing  him  and 
the  railroad  company  from  all  damages  for  being  put  off,  which  the  com- 
pany relied  on  as  a  settlement  in  her  suit  for  damages.  Held— That  the  evi- 
dence conclusively  shows  thaf  she  understood  the  paper  wh»n  she  signed  iti 
and  that  no  fraud  was  practiced  in  procuring  her  signature  to  it,  and  she 
not  having  been  in  any  way  injured,  is  bound  by  the  settlement,  and  the 
court  should  have  peremptorily  instructed  the  jury  to  find  lor  the  defendant. 

J.  S.  Wortham  and  Plrtle  &  Trabue  for  appellant. 

J.  C.  Graham,  Bennett  H.  Young  and  M.  W.  Rip;  for  appellee. 

Appeal  from  Grayson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson.    . 

On  July  14,  198^1,  appellee  purchased  a  ticket  of  appellant's  station  agent 
at  Mattoon,  111.,  for  Caneyville,  Ky.  She  had  with  her  four  children,  aged 
twelve,  nine,  five  and  three  years.  When  she  reached  Carbondale,  111.,  she 
changed  cars  and  boarded  a  mixed  train  composed  of  a  sleeper,  one  day 
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ooaoh  and  a  number  of  freight  oars.    This  was  after  midnight.    The  coiy^ 
doctor  on  that  train  took  up  her  ticket.    About  4  o'clock  the  next  mornings 
and  just  before  light,  they  reached  a  station  called  Caneyville,  in  Illinois. 
The  conductor  did   not  know  there  was  such  a  station  as  Caneyyille,  Ky., 
and  supposed  he  bad  reached  the  place  where  appellee  was  to  get  off.    He- 
went  in  the  car  and  to]6,  her  so,  helped  her  to  wake  up  the  children  and  get- 
off.     He  had  overrun  the  station  a  little,  and  she  and  the  children  walked 
back  to  the  platform.    She  objected  to  getting  off,  saying  it  did  not  look  like- 
Caneyvllle,  but  the  conductor  said  it  was  Caneyville.  and  the  place  for  her- 
to  get  off.     She  says  that  she  there  said  to  the  conductor  that  she  wanted  to 
go  to  Caneyville,  Ky.,  and  he  was  very  crabbed  to  her,  and  rude,  but  this 
he  denied.     She  stayed  a  while  at  the  platform  and  then  at  the  advice  of  a 
n^an  there,  walked  with  the  children  down  to  the  next  station,  which  is  two- 
and  two- third  miles  off.    This  was  a  telegraph  station ;  the  agent  telegraphed 
to  the  conductor;  he  looked  at  his  tickets  and  found  he  had  made  a  mistake; 
the  plaintiff  and  her  children  were  then  put  on  the  next  train  and  carried 
to  Paducah,  Ky. ,  reaching  there  in  the  afternoon.    The  conductor  met  them 
at  the  station,  took  them  to  his  boarding  house,  gave  them  lunch,  supper 
and  lodging,  and  the  next  morning  put  them  on  the  train  for  CaneyYille» 
where  they  arrived  safely.    The  conductor,  when  he  met  her  at  the  station, 
apologized  for  his  mistake,   explaining  how  it  had  occurred,  and  at  the- 
boarding  house  again  talked  the  subject  over  with  her,  saying  that  he  re- 
gretted the  mistake,  and  that  he  was  afraid  it  would  cause  him  to  lose  his 
Job.    He  asked  her  what  she  had  spent,  she  said  75  cents,   and  he  then 
handed  her  a  dollar,  and  proimsed   to  pay  her  any  reasonable  sum  that  she 
would  say  to  settle  the  matter.    She  then  said  if  he  would  pay  her  one  dollar 
more  it  would  be  all  right.    He  drew  up  the  following  writing,  which  was 
twice  read  over  to  her  in  the  presence  of  two  witnesses,  and  she  then  signed 
it: 

'*Know  ye  all  men  by  these  presents  that  I,  Martha  J.  Heath,  and  chil- 
dren, of  Mattoon,  111.,  for  and  in  consideration  of  99  in  hand  paid  hereby 
release  Oscar  Craig,  a  conductor  employed  by  the  Illinois  Central  B.  B., 
and  the  Illinois  Central  B.  B.  Co. ,  from  all  damages  incurred  by  mjselt, 
and  four  children,  by  reason  of  Conductor  Craig  putting  me  off  at  wrong^ 
•tation  by  mistake. 

"Witness  my  hand  and  seal  this  16th  day  of  July,  IfiOl. 

her 
(Seal)    **MBS  MABTHA  J.  x  HEATH." 

mark 
••MBS.  MOLLIE  CALISSE, 

*'MBS.  MLNME  PEBKINS, 

"OSCAB  CBAIG, 

**  Witnesses." 

On  January  18,  1908,  she  filed  this  suit  to  recover  damages  for  her  eviction 
from  the  train  by  the  conductor  at  Caneyville,  111.  The  defendant  relied 
upon  the  written  release  above  quoted,  and  she  replied  that  the  paper  was 
obtained  from  her  by  fraud ;  that  she  could  not  read  or  write,  and  that  she 
Bigned  the  paper  in  utter  ignorance  of  its  real  contents  or  purpose,  when 
■he  was  suffering  great  mental  distress,  being  unaccustomed  to  travel, 
illiterate,  ignorant  of  law,  and  not  knowing  that  she  had  a  cause  of  action 
against  the  railroad  company,  her  sole  puri)ose  being  to  render  a  kindness- 
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to  Ibe  oondnctor  atid  prerent  hlg  losing  bis  employment.    Her  testimony  Iq 
regard  to  the  paper  on  the  trial  was  as  follows: 

"Q.  What  did  he  say  to  yonP" 

*' A.  He  says,  are  you  the  lady  and  the  four  children  I  set  off  last  night  in 
the  dark?  I  says,  I  am  the  one;  he  says,  I  beg  your  pardon,  it  was  all  done 
through  a  mistake  by  me;  he  says,  you  will  have  to  lay  over  here  until  7 
o'clock  in  the  morning  and  I  will  pay  your  hotel  fare;  he  says,  have  you 
had  any  dinner?  I  says,  no,  sir;  well,  he  says,  come  and  go  with  me  to  my 
botel ;  he  says,  I  am  very  sorry  I  did  this.  I  went  with  him  to  the  hotel  and 
it  was  too  late  for  dinner,  and  he  went  and  got  a  lunch  for  me  and  my  chil- 
-dren ;  then  I  went  up  stairs  to  wash  my  little  children,  and  while  I  was  up 
there  Mr.  Craig  came  up  into  the  room ;  he  talked  a  little  bit  before  he 
named  anything,  and  then  he  says.  I  am  very  sorry  I  did  this  crime,  and  he 
says,  if  I  ever  get  out  of  this  I  will  never  be  guilty  of  any  such  again. " 

**Q.  What  did  he  say  then?'' 

**A.  He  says  it  will  cost  me  to  lose  my  job  for  that;  he  says,  have  you  got 
any  money  f    I  says,  some. ' ' 

"Q.  How  much  money  did  you  have?" 

"A.  I  had  between  three  and  four  dollars." 

"Q.  What  did  Craig  then  say?" 

'*A.  Hq  SBys,  I  can  help  you  out  some  to  get  your  children  something  to 
«at;  he  says,  will  $8  get  you  what  you  want?"  I  says,  yes,  sir.  He  says, 
well,  I  have  paid  your  fare  here,  now  will  you  please  sign  this  writing  in 
order  for  me  not  to  lose  my  job.  I  was  crying  and  in  trouble,  and  I  says, 
yes,  sir." 

'*Q.  Did  he  ask  you  to  sign  this  paper  so  he  would  not  lose  his  job?" 

"A.  Yes,  sir." 

*'Q.  Who  was  crying,  he  or  you?" 

*'A.  I  was  crying."  '    ' 

**Q.  What  was  he  doing?" 

'*A.  Standing  there  begging  me  to  sign  this  paper." 

"Q.  Did  you  sign  it  then  or  later  on?"  . 

"A.  Later  on." 

**Q.  Tell  us  all  about  this  paper?" 

"A.  I  washed  my  children  and  went  down  stairs;  when  I  got  down  stairs 
^e  had  a  piece  of  writing  wrote. ' ' 

'*Q.  Was  he  waiting  at  the  steps  for  you?" 

*'A.  He  was  at  the  writing  desk,  I  believe,  in  the  hall." 

*'Q.  Did  he  have  the  letter  fixed  up  when  you  came  down?" 

"A.  Yes,  sir;  but  he  tore  up  that  piece  and  says  to  these  women,  I  didn't 
get  that  right;  he  tore  up  one  piece  and  wrote  another,  and  he  says,  will 
you  sign  this?    I  sajs,  I  can't  read  nor  write." 

"Q.  Was  this  paper  read  over  to  you?" 

"A.  He  read  over  about  him  losing  his  job,  but  if  it  was  anything  else  I 
don't  remember  it. " 

*'Q.  Did  he  read  anything  in  that  paper  about  letting  the  I.  C.  B.  R.  Co. 
out?" 

'*A.  If  he  did,  I  have  no  recollection  of  it,  because  I  didn't  know  I  had 
anything  against  the  railroad  company." 
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'*Q.  Did  you  know  at  that  time  that  you  had  any  legal  caiiae  against  the- 
IC.  R.  R.  Co.?" 

»*A.  No,  sir.  I  dld't  know  I  did." 

'*Q.  Did  you  understand  this  part,  *For  and  In  consideration  of  12  paid,  X 
hereby  release  Craig,  conductor  on  the  I.  C.  R.  R.  Co. ,  and  the  I.  C.  R.  B. 
Go.,*  did  yon  understand  at  this  time  that  you  had  any  cause  against  the  I. 
G.  R.  R.  Co.  why  you  should  be  releasing  the  railroad  company?" 

*'A.  I  did  not;  no.  sir." 

*'Q.  Tell  us  why  you  signed  that  paper?" 

"A.  For  sympathy  for  Mr.  Craig.  I  thought  he  had  treated  me  well  after- 
putting  me  off  the  train,  and  for  sympathy  to  keep  him  from  losing  bis  job- 
as  he  told  me. ' ' 

•*Q.  Did  he  tell  you  that?" 

•*A  Yes.  sir." 

**Q.  Was  13  all  he  gave  you?" 

••A.  Yes,  sir." 

When  this  occurred  she  had  gott€n  her  ticket  back,  and  was  In  Kentucky. 
She  was  hurt  in  no  way,  was  under  the  influence  of  no  Anodyne,  and  from 
her  own  testimony,  as  well  as  the  testimony  of  the  other  witnesses  who  were 
present,  It  is  apparent  that  the  conductor  practiced  no  fraud  on  her  at  all ; 
that  the  only  thing  he  did  was  to  treat  her  kindly  and  considerately,  apolo- 
gising profusely  for  his  mistake,  and  appealing  to  her  womanly  klndlinesa 
of  heart  to  settle  the  matter  and  not  cause  him  to  lose  his  job,  which  he  was 
obTlously  in  great  danger  of  doing.    She  was  not  overreached  by  the  con- 
ductor, she  simply  allowed  her  feelings  to  Induce  her  to  return  him  klndnesa- 
for  kindness  after  he  showed  such  regret  for  his  mistake,  and  was  so  kind 
to  her  and  the  children  in  the  strange  city  of  Paducah.    She  understood 
that  she  was  releasing  the  conductor  when  she  signed  the  paper ;  but  he  wa»- 
only  the  representative  of  the  railroad  company,  and  to  release;  him  and  not 
release  the  railroad  company  would  have  been  no  service  to  him  in  holding 
his  job.    What  he  wanted  was  a  release  of  the  railroad  company  which 
would  show  the  company  that  he  had  settled  with  the  woman  and  fixed  up 
the  wrong  which  he  had  committed.    Although  appellee  could  not  read  or 
write,  and  although  she  was  ignorant  of  travel  or  the  ways  of  the  world, 
her  testimony  on  the  trial  shows  that  she  is  a  woman  of  good  common  sense, 
and  such  a  woman  could  not  fall  to  understand  that  what  the  conductor- 
wanted  to  settle  with  her  was  his  wrongfully  putting  her  off  the  train ;  and 
that  any  settlement  to  enable  him  to  hold  his  job,  or  help  him  to  hold  it, 
must  be  a  complete  settlement.     It  is  true  she  settled  for  a  very  Inadequate 
consideration,  but  the  amount  of  the  consideration  is  not  material,  except 
as  it  may  be  a  badge  of  fraud.    But  the- facts  here  show  plainly  the  entire 
want  of  fraud,  and  that  the  plaintiff  fixed  the  amount  to  he  paid  herself  low 
because  she  was  touched  by  the  kindness  of  the  conductor  and  his  apprehen- 
sion that  the  transaction  would  get  him  also  into  serious  trouble.     Persona 
who  make  settlements  can  not  be  relieved  from  them  because  they  do  so 
upon  an  inadequate  consideration  from  feelings  of  kindness  in  return  for 
kindness  shown.    There  being  no  fraud,  in   the  settlement,   appellee  was 
bound  by  it,  and  the  court  should  have  instructed  the  jury  peremptorily  ta 
find  for  the  defendant. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent, 
herewith. 
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COMMONWEALTH.  BY.  &c.  v.  UNION  BEFRIGBBATOR  TRANSIT  CO. 

(Filed  May  5,  1004.) 

1.  TaxatloD— Domestic  corporations— Refrigerator  cars— In  use  out  of  State* 
—Under  section  4030.  Kentucky  Statutes,  proyiding  "that  all  real  and  per- 
sonal estate  within  this  State,  and  all  the  personal  estate  of  persons  residing 
in  this  State,. and  of  all  corporations  organized  under  the  laws  of  this  State,, 
whether  the  property  be  in  or  out  of  this  State,  shall  be  subject  to  taxation 
unless  the  same  shall  lie  exempt  by  the  Constitution,"  and  Id.,  section  40SS, 
providing  that  "for  the  purposes  of  taxation,  real  est-ate  shall  include  all 
lands  within  this  State  and  improvements  thereon,  and  personal  estate  shall 
include  every  other  species  and  character  of  property,"  the  appellee  being  a 
corporation  organized  under  the  laws  of  this  State,  all  of  its  refrigerator 
cars  which  it  leases  out  to  various  parties,  whether  in  this  State  or  out  of 
it,  are  subject  to  taxation. 

2.  Constitution— Uniform  taxation— Under  section  171,  Kentucky  Consti- 
tution, providing  that  "taxes  shall  be  uniform  on  all  property  subject  to< 
taxation  within  the  territorial  limits  of  the  authority  levying  the  tax,  and 
all  taxes  shall  be  levied  and  collected  by  general  laws,"  does  not  limit  the 
power  of  taxation  to  property  actually  within  the  territorial  limits  of  the 
taxing  jurisdiction.  The  subject  matter  of  this  section  is  uniformity,  and  it- 
does  not  attempt  to  enumerate  the  subjects  of  taxation,  but  Id.,  section  172, 
does  provide  what  property  shall  be  taxed,  viz  ,  "All  property  not  exempted 
from  taxation  by  the  Constitution  shall  be  assessed  for  taxation." 

8.  Discrimination— Fourteenth  amendment — Equal  protection— The  fact 
that  all  of  appellee's  cars  are  taxed,  whether  in  this  State  or  not,  while  in 
assessing  the  property  of  railroads  the  oars  in  use  out  of  the  State  are  omit- 
ted, is  not  an  unjust  discrimination  against  appellee,  or  in  violation  of 
the  Fourteenth  Amendment  of  the  Federal  Constitution  as  to  the  "equal 
protection"  of  the  law.  as  railroad  corporations  occupy  an  unique  position 
In  our  fiscal  system,  and  are,  by  the  express  language  of  the  Constitution, 
taken  out  of  the  category*  of  other  property  as  to  the  manner  in  which  they 
are  to  be  taxed. 

H.  L.  Stone  and  Samuel  B.  Eirby  for  appellants. 

Forcht  &  Field,  Humphrey,  Burnett  &  Humphrey  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellee,  Union  Refrigerator  Transit  Co. ,  is  a  corporation  organized' 
under  the  laws  of  this  Commonwealth,  having  its  home  office  in  Crescent 
Hill,  Jefferson  county,  Kentucky,  and  its  principal  place  of  business  in  St. 
Iiouis,  Mo.  It  is  the  owner  of  two  thousand  refrigerator  cars,  which  it  leases 
out  to  various  parties  needing  them  for  the  preservation  of  their  goods  while 
in  transit  throughout  the  United  States,  Mexico  and  Canada.  These  cars 
are  about  the  value  of  $200  each. 

This  proceeding  was  instituted  by  the  auditor's  agent  of  Jefferson  county^ 
under  section  4241,  Kentucky  Stacutes,  for  the  purpose  of  forcing  appellee  to 
list  its  cars  for  State  and  county  taxation;  this  was  resisted  by  the  appellee 
before  the  county  court,  with  the  result  that  a  judgment  was  rendered  re- 
quiring it  to  list  such  a  proportion  of  its  sars  as,  under  a  system  of  averages, . 
were  shown  to  be  used  in  the  State  of  Kentucky  during  the  fiscal  year;  the* 
remainder  were  held  not  to  he  subject  to  taxation  here.    From  this  jud^- 
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ment,  the  Commonwealth  appealed  to  the  Jefferson  Circuit  Court  where  the 
judgment  of  the  county  court  was  affirmed.  To  reverse  these  judgments 
this  appeal  is  prosecuted. 

There  is  no  complaint  in  this  record  of  a  want  of  regularity  in  the  proceed- 
ings, the  question  for  adjudication  being,  whether  or  not  all  of  the  oars 
^wned  bj  appellee,  whether  in  or  out  of  this  State,  are  subject  to  taxation 
here.  It  is  insisted  by  appellee  that  such  of  its  cars  as  are  used  in  foreign 
'  commerce,  are  not  subject  to  taxation  in  Kentucky  under  the  language  of 
the  statute;  and  that,  if  they  are  so  taxable,  then  the  statute  is  void,  because 
yiolative  of  the  State  Constitution  and  of  the  Fourteenth  Amendment  of 
the  Federal  Constitution.    Of  these,  in  their  order. 

The  following  sections  of  the  Kentucky  Statutes  are  applicable  to  the  sub- 
.  ject  in  hand : 

"Section  4080.  All  real  and  personal  estate  within  this  State,  and  all  per- 
-sonal  estate  of  persons  residing  in  this  State,  and  of  all  corporations  or- 
ganized under  the  laws  of  this  State,  whether  the  property  be  in  or  out  of 
this  State,  including  intangible  property,  which  shall  be  considered  and 
estimated  in  fixing  the  value  of  corporate  franchises  as  hereinafter  provided, 
■ishall  be  subject  to  taxation  unless  the  same  be  exempt  from  taxation  by  the 
*Con6titution,  and  shall  be  assessed  at  its  fair  cash  value,  estimated  at  the 
price  it  would  bring  at  a  fair  voluntary  sale." 

*' Section  4033.  For  the  purpose  of  taxation,  real  estate  shall  Include  all 
lands  within  this  State  and  improvements  thereon;  and  personal  estate 
shall  include  every  other  species  and  character  of  property,  that  which  is 
tangible  as  well  as  that  which  is  Intangible. " 

The  slightest  examination  of  these  sections  show  that  they  leave  nothing 
for  construction.  Appellee  being  a  corporation  organized  under  the  laws  of 
this  State,  its  personal  property,  whether  tangible  or  intangible,  and 
whether  in  or  out  of  the  State,  must  be  taxed  here  by  the  terms  of  the  low. 
With  the  question  of  whether  or  not  the  modern  tendency  of  legislative 
enactment  and  judicial  construction  is  to  trench  upon  the  legal  maxim 
mobilia  sequuntur  personaTo,  we  have  nothing  to  do;  and  it  may  be,  there- 
fore, freely  conceded,  for  the  purposes  of^his  case,  that  all  that  is  said  in 
this  regard  by  counsel  for  oppellee  is  true.  Our  State  upholds  and  enforces 
the  ancient  fiction  in  all  its  original  severity;  and  we  do  not  understand 
that  it  is  open  to  us  to  destroy,  by  construction,  the  integrity  of  a  statute,  the 
words  of  which  are  so  plain  that  "he  who  runs  may  read."  And  whatever 
may  be  said  as  to  the  judicial  utterances  of  other  jurisdictions,  our  court 
has  uniformly  held,  that  for  the  purpo.se  of  taxation  the  situs  of  personal 
property  of  every  description  Is  the  domicil  of  the  owner.  The  case  of  Wren 
V.  Boske,  Sheriflf,  24  Ky.  Law  Rep.,  2d  part,  page  1780,  presented  this  state 
of  facts:  The  appellant.  Wren  resided  in  Scott  county;  he  owned  a  farm  in 
Kenton  county,  upon  which  he  htid  horses,  mules,  cattle  and  sheep,  which 
had  been  there  for  elprht  years.  This  peraonal  property  he  listed  with  the 
assessor  of  Scott  county,  where  he  resided,  but,  notwithstanding  this,  it  was 
assessed  for  taxation  in  Kenton  county,  and  he  instituted  an  acti9n  to  re- 
strain  the  sheriff  of  Kenton  county  from  selling  it  for  taxes.  This  court 
said :  "It  is  conceded  that  the  stock  had  obtained  a  situs  in  Kenton  county, 
and  if  personal  property  in  this  State  which  has  obtained  a  situs  in  a  county 
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t>ther  than  that  of  the  owner* a  resldenoe,  may  be  asseBaed  In  that  county, 
altboQgh  the  owner  f^ves  It  In  for  taxation  in  the  gounty  of  hl§  resldenoe* 
then  the  judgment  of  the  clrouit  oonrt  dlsmlnlnpr  the  plalntiff^s  petition  Is 
Tight  We  are  referred  to  a  number  of  jeolslone  holding  that  personal  prop- 
erty of  nonresidents  of  the  State,  which  has  obtained  a  situs  in  the  State, 
may,  If  the  legislature  so  provides,  be  taxed  in  that  State,  and  the  same  rule 
no  doubt  would  apply  between  the  different  counties  of  the  same  State  if  the 
legislature  so  provided.  But  the  question  after  all  is  one  of  legislative  in- 
teoi" 

The  oonrt  then  held  that  the  property  could  only  be  taxed  at  the  domicll 
of  the  owner. 

In  the  case   of   Langdon  Greasy  Co.   v.  Trustees   of  Owenton   Common 
School  District.  &o. ,  96  Ky.  Law  Bep. ,  part  Iflt,  page  888,  it  appears  that 
the  oorponitlon  had  its  domicll  in  Covington,  Ky. ;  it  alM>  had  a  retail  gro- 
^ij  store  in  Owen  county,  Ky.,  where  its  goods  were  sought  to  be  taxed  for 
Jooal  purposes.    This  court  held,  approving  Wren  v.  Boske,  Sheriff,  that  the 
pergonal  property  of  the  corporation  was  only  taxable  in  the  county  of  its 
residence.    It  was  said:   '*As  appellant  corporation  has  a  legal  residence, 
and  not  being  in  the  class  of  corporations  which  are  required  to  report  to 
the  auditor.  It  must  be  assessed  in  the  same  manner  as  that  of  a  natural 
person.    It  seems  to  us  that  there  is  no  escape  from  this  conclusion.     The 
legislature  has  the  unquestioned  authority  to  fix  the  situs  of  property  for 
the  purpose  of  taxation.     •    *    •    The  case  of  Wren  v.  Boske  is  made  to 
turn  upon  the  legislative  intent,  and  this  case  is  likewise  made  so  to  turn. " 
In  the  case  of  Gates  v.  Barrett,  79  Ky.,  295.  it  is  said:  "In  genera],  mov. 
able  property  Is  to  be  assessed  for  taxation  at  the  place  of  the  owner's  resi- 
dence."   (Boske,   Sheriff  v.  Security  Trust  and   Safety  Vault  Co.,  29  Ky. 
liaw  Rep.,  181;    Covington  v.  Wayne,  22  Ky.  Law  Rep.,  896;  City  of  Louis- 
ville V.  Shirley.  80  Ky.,  71.) 

In  Gooley  on  Taxation,  8d  edition,  volume  1,  page  86.  the  rule  is  stated: 
*'If  a  person  is  domiciled  within  the  State,  his  personalty,  in  contemplation 
of  law,  has  its  situs  there  also,  and  he  may  be  taxed  in  respect  of  it  at  the 
place  of  his  domicll.  *  *  *  However,  the  maxim  mobilia  seqnuntur  per- 
sonam is  not  of  universal  application,  does  not  rest  on  any  constitutional 
foundation,  and  gives  way  before  express  laws;  and  a  State  may,  at  its 
option,  impose  taxes  on  tangible  personal  property  within  its  limits  irre- 
epective  of  the  residence  or  allegiance  of  the  owner,  although  this  would  not 
be  true  of  property  merely  passing  through  the  State  nnd  not  having  a  situs 
therein."  , 

Id.,  673:  **The  proper  place  for  the  taxation  of  a  corporation  in  respect  of 
Its  personalty  is  the  place  of  its  principal  office,  unless  some  other  rule  is 
pre^rlbed  by  statute." 

In  Burroughs  on  Taxation,  page  186,  the  rule  U  thus  stated:  '*A  corpora- 
tion is  taxable  for  its  personal  property  at  its  domicil,  which  is  the  State  of 
its  creation,  and  within  that  State,  in  the  town  where  it  has  its  principal 
office  or  place  of  busine  as. " 

In  the  Am.  and  Eng.  Encycl.  of  Law,  1st  edition,  volume  25,  page  133,  it 
is  said:  **In  the  taxation  of  personal  property,  two  inconsistent  doctrines 
often  come  into  conflict,  the  one  mobilia  sequuntur  personam,  demanding 
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that  the  property  shall  be  taxed  iat  the  ownei's  domioil  on  the  theory  tha^ 
personalty  has  no  ot^er  situs;  the  other,  that  it  should  be  taxed  like  real 
property,  where  it  is  situated.  Ordinarily  the  first  rule  will  prevail,  and,  a» 
a  general  rule,  personal  property  is  taxable  at  the  domioil  of  its  owner.  Thia 
is  ofren  so  provided  by  statute.  The  State  may,  however,  and  often  doei, 
make  it  taxable  at  its  actual  s*itU6.  The  fact  that  double  taxation  may  re- 
sult from  the  assessment  in  two  States  does  not  affect  the  validity  of  the 
assessment." 

It  is  urged,  however,  that  the  statute  which  requires  movable  personal 
property,  situated  in  a  different  jurisdiction,  to  be  taxed  at  the  domtcil  of 
the  owner  is  invalid,  as  being  in  controventlon  of  the  provisions  of  section 
171  of  the  Goiastttution,  which  is  as  follows:  "The  general  assembly  shaU 
provide  by  law  an  annual  tax,  which,  with  other  resources,  shall  be  suffi- 
cient to  defray  the  estimated  expenses  of  the  Commonwealth  for  each  fiscal 
year.  Taxes  shall  be  levied  and  collected  for  public  purposes  only.  They 
shall  be  uniform  upon  all  property  subject  to  taxation  within  the  territorial 
limits  of  the  authority  levying  the  tax,  and  all  taxes  shall  be  levied  and 
collected  by  general  laws." 

It  is  said  that  the  language  '*they  shall  be  uniform  upon  all  property  sub- 
ject to  taxation  within  the  territorial  limits  of  the  authority  levying  the* 
tax"  limits  the  power  of  taxation  to  property  actually  within  the  territorial 
limits  of  the  taxing  jurisdiction.  This,  we  think,  is  erroneous.  The  sub- 
ject-matter of  the  language* in  question  is  uniformity.  There  is  no  attempt 
to  enumerate  the  subjects  of  taxation.  Nor  can  the  language  be  read  as  if 
it  was  said  that  taxes  shall  be  uniform  upon  all  property  within  the  terri- 
torial limits  of  the  authority  levying  the  tax.  The  language  is,  that  taxes 
shall  be  "uniform  upon  all  property  subject  to  taxation,"  leaving  the  ques- 
tion as  to  what  property  is  subject  to  taxation  undetermined.  Section  170^ 
however,  does  provide  what  propsrty  shall  be  taxed.  It  is  as  followa:  "All 
property,  not  exempted  from  taxation  by  this  Constitution,  shall  be  assessed 
for  taxation  at  its  fair  cash  value,  estimated  at  the  price  it  would  bring  at- 
a  fair  voluntary  sale. "'  *  *  *  This  language  needs  no  construction,  and 
it  requires  that  all  property  of  which  the  State  has  jurisdiction,  except  that 
which  is  exempted,  shall  be  taxed;  and,  instead  of  limiting  the  subjects  of 
taxation  to  personal  property  having  an  actual  situs  within  the  territorial 
limits,  the  section  extends  the  zone  of  taxation,  until  It  equals  that  of  juris- 
diction. 

Nor  can  it  be  maintained  that  the  statute  is  invalid  for  the  reason  that  it- 
denies  to  the  owners  of  such  personal  property  "the  equal  protection  of  the 
laws."  This  precise  question  arose  in  the  case  of  Coe  v.  Errol,  116  U.  S. 
Bep..  524.  There  the  question  was,  whether  certain  logs,  which  were  situated 
within  one  State,  could  be  taxed  therein,  when  they  were  also  taxed  in  the- 
State  where  the  owner  resided.  And  it  was  said  by  the  court:  "We  have  no 
dlificulty  in  disposing  of  the  last  contention  of  the  question,  namely,  the  fact 
(if  it  be  a  fact)  that  the  property  was  owned  by  persons  residing  in  another 
State;  for,  if  not  exempt  from  taxation  for  other  reasons,  it  can  not  be 
exempted  by  reason  of  being  owned  by  nonresidents  of  the  State.  We  take 
it  to  be  a  point  settled  beyond  all  ctmtradictlon  or  question,  that  a  State  has 
jurisdiction  of  all   persons  and  t  hlngs  within  its  territory,  which  do  not 
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belong  to  some  other  jurisdiction;  such  as  the  rvpreBentatires  of  foreign  goT- 
emments  with  their  houses  and  effects,  and  property  belonging  to  or  in  th» 
use  of  the  government  of  the  United  States.  If  the  owner  of  personal  prop- 
erty within  a  State  resides  in  another  State  which  taxes  hiiu  for  that  prop- 
erty as  part  ol  his  general  estate  attached  to  his  person,  this  action  of  the 
latter  State  does  not  in  the  least  affect  the  right  of  the  State  in  which  the^ 
property  is  situated  to  tax  it  also.  It  is  hardly  necessary  to  cite  authorities 
on  a  point  so  elementary.  The  faot,  therefore,  that  the  owners  of  the  logs  in 
question  were  taxes  /or  their  value  in  Maine,  as  a  part  of  their  general  stock 
in  trade,  if  such  fact  were  proved,  could  have  no  influence  in  the  decision 
of  the  case,  and  may  be  Itiid  out  of  view. ' ' 

In  the  case  of  Blackstone  v.  Miller,  188  U.  S.  Bep.,  £02,  the  question  for 
adjudication  was.  whether  a  law  which  taxed  the  succession  to  a  tangible 
chattel  at  the  situs  of  the  chattel  was  valid,  when  it  appeared  that  the  same 
subject  was  taxed  at  the  domicll  of  the  owner.  The  court  said:  *'To  come 
closer  to  the  point,  no  one  doubts  that  succession  to  a  tengible  chattel  may 
be  taxed  wherever  the  property  is  found,  and  none  the  less  that  the  law  of 
the  situs  accepts  ita  rules  of  succession  from  the  law  of  the  domicll,  or  that 
by  the  law  of  the  domicll  the  chattel  is  a  part  of  a  uuiversitas  and  is  taken 
into  account  again  in  the  succession  tax  there.  *  *  *  No  doubt  thla 
power  on  the  part  of  two  States  to  tax  on  different  and  more  or  less  incon- 
sistent principles,  leads  to  some  hardship,  It  may  be  regretted,  also,  that 
one  and  the  same  State  should  be  seen  taxing,  on  the  one  hand  according  to 
the  fact  of  power,  and  on  the  other,  at  the  same  time,  according  to  the  fic- 
tion that,  in  succession  after  death,  mobllia  sequuntur  personam  and  domicll 
governs  the  whole.  But  these  inconsistencies  infringe  no  rule  of  constitu- 
tional law. ' ' 

In  the  case  of  Kidd  v.  Alabama,  Id.,  7i)0,  the  question  was,  whether  or 
not  the  fiscal  laws  of  Alabama,  which  undertook  to  tax  shares  of  stock  in  ' 
railroads  held  by  residents  of  the  State  (the  railroads  being  situated  in  other 
States),  were  inimical  to  the  Fourteenth  Amendment  of  the  Constitution  of 
the  United  States.  In  answering  the  argument  that  they  were  invalid,  the 
court  said:  *'We  say  that  the  State,  in  taxing  stock,  may  take  into  account 
the  fact  that  the  property  and  franchises  of  the  corporation  are  untaxed, 
whereas  in  other  cases  they  are  taxed ;  and  we  say  untaxed  because  they  are- 
not  taxed  by  the  State  in  question.  The  real  grievance  in  a  case  like  the- 
present  is  that,  more  than  probably,  they  are  taxed  elsewhere.  But  with 
that  the  State  of  Alabama  is  not  concerned.  No  doubt  it  would  be  a  great 
advantage  to  the  country,  and  to  the  individual  States,  if  principles  of  taxa^ 
tion  could  be  agreed  upon  which  did  not  conflict  with  each  other,  and  a 
common  scheme  could  be  adopted  by  which  taxation  of  substantially  tho 
same  property  in  two  jurifsdictions  could  be  avoided.  But  the  Constitution 
of  the  United  States  does  not  go  so  far.  *  *  *  The  State  of  Alabama  is. 
not  bound  to  make  its  laws  harmonize  in  principle  with  those  of  other 
States.  If  property  is  untaxed  by  its  laws,  then  for  the  purpose  of  its  lawa 
the  property  is  not  taxed  at  all." 

These  opinions  of  the  Supreme  Court  of  the  United  States  not  only  clearly 
recognize  the  right  of  the  State  to  enforce  the  maxim  mobilla  sequuntur 
personam  in  fiscal  matters  in  its  original  vigor,  but  they  clearly  deny  that,. 
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In  80  doing,  it  contravenes  the  proTisions  of  the  Fourteenth  Amendment  of 
the  Constitution  of  the  United  States. 

It  is  said  that  the  faot  that  all  of  appellee's  oars  are  taxed,  whether  in  this 
State  or  not,  while  in  assessing  the  property  of  railroads,  the  oars  in  use  out 
■of  the  State  are  omitted,  is  an  unjust  discrimination  against  it,  and  is  vio- 
latiYC  of  the  Fourteenth  Amendment  as  to  the  "equal  protection'*  of  the 
laws.  Railroad  corporations  occupy  an  unique  position  in  our  fiscal  system. 
They  are,  by  the  express  language  of  the  Constitution,  taken  oat  of  the  cate- 
gory of  other  property  as  to  the  manner  in  which  fchey.are  taxed ;  but,  in  so 
doing,  it  is  not  intended  to  vidlate  the  fundamental  principle  of  the  Consti- 
tution as  to  uniformity  in  taxation,  bat  on  the  contrary,  to  enforce  and 
isecure  it;  and  it  is  confidently  believed  that  the  system  devised  does  accom- 
plish the  end  desired  as  nearly  as  may  be.  We  will  not  burden  this  opinion 
with  any  attempt  to  show  the  reasons  for  the  distinction  in  the  fiscal  law  as 
to  railroads,  nor  the  faot  that  they  are  not  unduly  favored  in  their  isolation ; 
these  are  obvious,  and  this  court  has  uniformly  upheld  the  validity  of  the 
statutes  which  provides  and  enforces  the  anomalous  mode  of  taxation  applic-  - 
Able  to  them.  Kidd  v.  Adams,  supra,  and  the  Kentucky  Railroad  Tax 
Cases,  116  U.  S.  Rep.,  831,  are  conclusive t>f  the  Federal  question. 

For  the  reasons  indicated  the  judgment  is  reversed  for  proceedings  oonsist- 
•ent  with  this  opinion. 


GAMBREL  v.  COMMONWEALTH. 

(Filed  May  6,  1904— Not  to  be  vnported. ) 

Criminal  law— Instructions— Upon  the  trial  of  appellant  upon  an  indict- 
ment which  charged  him  and  others  with  "unlawfully  confederating  and 
banding  themselves  together  for  the  purpose  of  intimidating,  alarming,  dis- 
turbing and  injuring"  M.  and  ottier.s,  it  appears  from  the  evidence  that  in 
passing  along  a  public  highway,  appellant  and  party  were  attacked  by  a  dog 
when  they  fired  at  it  and  were  fired  upon  by  persons  in  the  house,  and  in 
turn  fired  themselves  at  the  persons  who  shot  at  them,  the  court  erred  in 
failing  to  give  the  whole  law  of  the  case,  and  should  have  further  instructed 
the  jury  that  if  they  believed  from  the  evidence  that  if  appellant  and  hi# 
party,  without  any  purpose  to  intimidate,  alarm  or  injure  Mrs.  M.  or  others 
of  her  family,  while  passing  her  residence,  were  attacked  by  a  bull  dog  in 
the  public  road,  and  shot  him  to  prevent  his  biting  them,  and  were  then  fired 
upon  by  persuns  in  the  house  or  yard,  which  fire  they  returned,  believing  it 
was  neoess^iry  to  do  so  to  protect  themselves  from  injury  or  apparent  injury, 
such  shooting  on  the  part  of  appellant  did  not  authorize  his  conviction. 

J.  M.  Robinson  for  appellant. 

N.  B.  Hays  and  Lorraine  Mix  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  Galloway  Gambrel,  was  indicted  in  the  Knox  Circuit  Court, 
jointly  with  Nelson  Gambrel,  Silas  Gambrel.  John  Taylor  and  Jacob  Taylor 
for  the  crime  of  *'unlawfullv  confederating  and  banding  themselves  together 
for  the  purpose  of  intimidating,  alarming,  disturbing  and  injuring*'  Mar- 
garet Messer  and  others;  and  having  been  accorded  a  separate  trial,  appel  • 
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lant  was  found  fealty  by  the  jury,  and  his  punishment  fixed  at  confinement, 
in  the  penitentiary  for  one  year. 

He  con^lains  that  his  oonviotion  was  Illegal,  and  asks  that  the  judgment 
of  the  lower  court  be  reversed  and  a  new  trial  granted  him.     One  of  the 
grounds  for  a  new  trial  in  the  lower  court,  and  now  urged  for  a  reversal,  is. 
that  tliat  court  erred  in  refusing  to  peremptorily  instruct  the  jury  upon  the 
conclusion  of  the  Commonwealth's  evidence,  to  find  the  appellant  not  guilty. 
It  appears  from  the  bill  of  evidence  that  appellant  and  his  brothers,  Nelson 
and  Silas  Gambrel,  after  attending  a  log  rolling  at  the  home  of  their  father, 
started  together  and  in  company  with  the  wife  ot  Silas  Gambrel,  about  dark» 
to  go  to  Silas  Garabrers  home,  in  doing  which  they  had  to  pass  the  residence 
of  Maiviaret  Messer,  who  lived  upon  the  public  road.    When  they  reached  the 
house  of  Mrs.  Messer,  one  or  more  of  the  party  fired  two  or  three  pistol  shot& 
out  in  the  road  near  the  house  at  a  dog,  which  howled  and  ran  into  the  yard» 
and  was  found  the  next  morning  near  the  house  with  a  bullet  hole  in  his 
back,  dead.    Other  shots  were  then  fired  from  the  house  of  Mrs.  Messer  and 
by  the  Gambrels  out  in  the  road.    The  only  persons  in  the  Messer  house- 
were  C.  T.  Messer  and  one  Hubbard,  the  latter  being  somewhat  sick  and  in 
jbed.    Maivnret  Messer  was  then  only  a   short  distance  from  home,  on  her- 
retum  from  Barbourville,  where  she  had  been  that  day  on  horse  back.    When 
the  shooting  began.  A.  Messer,  who  lived  near  his  mother,  and  a  man  by 
the  name  of  Hart,  who  was  at  his  home,  ran  to  the  residence  of  Margaret 
Messer.    The  shots  from   the  Messer  house  were  fired  by  C.  T.  Messer,  A. 
Messer  and  Hart  at  the  persons  who  were  shooting  from  the  road.    On  the 
following  morning  bullet  holes  were  found  in  the  Messer  dwelling  smoke- 
bouse,  wellhouse,  and  a  tree  in  the  yard.    Acoording  to  the  evidence,  from 
twenty  to  fifty  shots  altogether  were  fired. 

The  witnesses  all  agreed  that  not  less  than  two  shots  were  fired  out  in  the 
road  before  the  dog  howled.  Some  of  the  Commonwealth's  witneFses  say 
tbree  shots  were  beard  by  them  just  before  or  about  the  time  the  dog  hoii^led. 
It  is  evident  that  these  shots,  whether  there  were  two  or  three  of  them,  were 
fired  at  the  dog.  The  shooting  that  followed  the  howling  of  the  dog  was,  as. 
already  stated,  done  by  those  in  the  house  or  yard,  and  the  Gambrels  ottt  in 
the  road.  AH  the -parties  on  the  ground  were  armed  with  pistols,  except 
Hubbard,  the  sick  man,  and  the  wife  of  Silas  Gambrel.  The  evidence  ia 
conflicting  as  to  whether  the  shooting  that  occurred  after  the  dog  was. 
wounded  was  commenced  by  the  persons  in  the  house  or  yard,  or  those  out 
in  the  road.  Two  or  three  of  the  Commonwealth's  witnesses  testified  that 
the  house  was  shot  at  by  the  Gambrels  befove  any  shooting  was  done  from 
the  bouse  or  yard.  Upon  the^other  hand*  Tippellant  and  his  associates  testi- 
fied that  Bone  of  them  shot  Into  the  yard  or  toward  the  house  until  after 
they  were  aliot  at  from  the  house  or  yard.  They  further  testified  that  they 
were  peaceably  passing  the  Messer  house  when  they  were  attacked  ^y  the 
Messer  dog  out  in  the  road;  ttmt  the  dog  belonged  to  the  breed  known  as 
the  bull  dog,  and  was  a  very  large,  strong  and  vicious  animal;  that  when 
he  attacked  the  Gambrel  party,  appellant  attempted  to  keep  him  from  biting* 
by  kicking  him,  to  which  the  dog  seemed  to  pay  no  attention ;  thereupon  ap- 
pellant, to  prevent  himself  and  party  from  being  bitten  and  maimed  or  killed, 
by  the  dogi  and  for  no  other  reason,  according  to  his  testimony,  shot  at  him 


30  OAHBBEL  V.  COMMONWEALTH. 

twice  with  his  pistol,  the  last  of  which  shots  struck  and  wounded  the  animal, 
4ind  caused  him  to  howl  and  flee  toward  the  house.  Appellant  and  his  broth- 
ers and  the  wife  of  Silas,  also  testified  that  after  the  shooting  of  the  dog 
they  were  shot  at  by  persons  in  the  Messer  house  ond  yard,  whose  Are 
they  returned,  but  only  in  their  necessary  self  defense,  and  for  the  purpose 
of  protecting  themselves  from  death  or  great  bodily  harm. 

Thus  it  will  be  seen  that  it  is  hard  to  determine  from  the  evidence  whether 
the  shooting  on  the  night  in  question  after  the  wounding  of  the^dogt  was 
•commenced  by  the  Gambrels  or  the  Messers.     The  niatter  was  a  question  of 
fact  that  should  have  been  and  was  properly  left  to  the  determination  of  the 
jury.     The  only  evidence  relied  upon  by  the  Commonwealth  as  tending  to 
show  that  there  was  a  confederating  or  banding  together  of  the  appellc&nt 
and  his  brothers  for  the  unlawful  purpose  of  intimidating,  alarming  or  in- 
juring the  Messers,  or  any  of  them,  was  that  for  several  years  there  had 
existed   ill  will  between   the  Gambrels  and   the  Messers,  though  it  was  not 
proved   that   there  had  been  ony  fighting  or  other  trouble  between    them. 
A1.S0  that  each  of  the  Gambrels  was.  armed  with  a  pistol  on  the  night  of  the 
shooting.     In  addition,  two  or  three  of  the  Commonwealth's' witnesses  testi- 
fied that  they  found,  on  the  morning  after  the  shooting,  a  place  in  the  bushes  . 
near  the  Messer  house  where  a  horse  appeared  to  have  been  hitched  or  stand- 
ing.   They  judged  it  to  be  a  gray  horse  l)ecause  -of  the  gray  hair  found  on 
the   bushes  at  the  place,  and  no  doubt   inferred   that  the  horse   had   been 
hitched  because  of  the  many  traciss  appearing  to  have  been  made  by  a  horse 
-confined  to  a  limitei   space.     In  addition,  it  was  stated  by  Taylor,  a  Com- 
monwealth's  witness,  that   he   saw   the  Gambrels   that  night   before   they 
reached  the  Messer  house;  one  of  them  asked  him  to  go  with  them,  at  whloh 
time  one  of  the  party  was  riding  or  leading^  gray  horse.     But  the  Gambrels 
all  testified  that  none  of  their  party  had  a 'gray  horse,  and  that  there  was 
but  one  horse  with  them  on  that  occafcion,  a  bay  mare,  that  was  ridden  by 
the  wife  of  Silas  Gambrel.     They  further  testified  that  the  mare  was  not 
hitched  near  the  Messer  house  that  night;  that  she  became  frightened  when 
the  shooting   began;    that  she  threw  her  rider,  Mrs.  Silas  Gambrel,  to  the 
ground. 

We  very  much  doubt  whether  the  evidence  rj^lied  on  by  the  Commonwealth 
as  showing  the  alleged  confederating  and  banding  together  of  the  defendants' 
named  in  the  indictment,  for  the  purpose  of  intimidating  or  injuring  the 
Messers,  was  sufficient  to  establish  that  fact;  but  it  will  not  do  to  say  there 
was  no  evidence  whatever  on  that  point,  and  the  trial  ccmrt  was  not  author- 
ized to  give  a  peremptory  instruction  unless  there  was  a  total  failure  or  ab- 
sence of  proof.  We  are  of  opinion,  however,  that  the  trial  court  in  instruo- 
Ing  the  jury  failed  to  give  the  wliole  law  of  the  case.  In  addition  to  the 
instructions  given,  the  jury  should  have  been  further  instructed  by  the  court 
that  if  4;hey  believed  from  the  evidence  that  appellant  and  his  brothers,  with- 
out any  purpose  to  intimidate,  alarm  or  injure  Mrs.  Messer  or  others  of  her 
family,  while  passing  her  residence  on  the  way  to  the  home  of  Silas  Gambrel, 
were  attacked  by  the  Messer  bull  dog  in  the  public  road,  and  they  shot  him 
to  prevent  his  biting  some  of  the  party,  and  were  then  fired  up  m  by  persons 
in  the  Messer  house  or  yard,  which  fire  they  returned,  believing  at  the  time, 
■and  having  reasonable,  or  apparently  reasonablei  grounds  to  believe,  that  it 
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was  necessary  for  them  to  do  bo  in  order  to  protect  their  lives  or  persons 
from  Injury,  or  apparent  injury,  at  the  hands  of  such  persons,  then  such 
shooting  on  the  part  of  appellant  or  those  with  him  did  not  authorize  the 
i;onTiGtion  of  appellant  under  the  charge  In  the  indictment,  and  the  jury 
should  so  find. 

Wherefore,  for  the  failure  of  the  court  to  properly  instruct  the  jury  as  in- 
dicated, the  judgment  is  reversed  and  cause  remanded,  with  directions  to 
the  lower  court  to  grant  appellant  a  new  trial  and  for  further  proceedings 
consistent  with  this  opinion. 

Whole  court  sitting. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  JONES'  ADM'R. 

(Filed  May  0,  1904. ) 

• 

1.  Federal  court— Jurisdiction  of,  in  removable  cases  from  State  court— To 
give  the  United  States  Circuit  Court  jurisdiction  of  a  suit  begun  In  the 
State  court  between  citizens  of  different  jStates.  and  where  the  amount  in 
controversy  is  over  $3.00 »,  the  petition  for  removal  must  affirmatively  show 
such  facts  (not  -legal  conclusion^)  or  the  facts  must  otherwise  ailirmatively 
appear  in  the  record,  entitling  the  petitioning  defendant  to  have  the  case 
removed.  Otherwise  the  Circuit  Court  of  the  United  States  will  not  acquire 
jurisdiction  of  the  case  for  any  purpose.  Its  jurisdiction  depends  not  only 
upon  the  existence  of  such  facts,  but  upon  their  being  aftinuatively  shown 
upon  the  face  of  the  record  when  the  removal  is  sought.  The  Federal  court 
has  no  jurisdiction  to  hear  evidence  as  to  additional  facts  in  order  to  give 
it  jurisdiction,  where  the  record  did  not  afflrniatively  show  a  removable  cas© 
when  the  motion  was  acted  on  in  the  State  court. 

2.  Same — Practice— Such  facts  properly  pleaded  must  be  taken  as  true  by 
the  State  court.  It  ^as  jurisdiction  to  adjudge  whether  such  facta  show  a 
removable  cause,  but  not  as  to  whether  such  facts  are  true.  The  decision  of 
the  latter  question  is  exclusively  within  the  jurisoiction  of  the  Federal  court. 

3.  Sam'e— Appeal— From  the  judgment  of  the  State  court  ordering  such  re- 
moval, an  appeal  will  lie  to  the  Court  of  Appeals. 

4.  Same — Jurisdiction  of,  am  not  be  conferred  by  consent— Where  necessary 
jurisdictional  facts  do  not  appear  on  the  face  of  the  record,  no  presumption 
of  their  existence  will  be  indulged.  Nor  can  such  jurisdiction  be  conferred 
by  consent";  nor  can  the  lack  of  jurisdiction  be  waived  by  appearance,  or 
motion,  or  even  a  trial  on  the  merits. 

5.  Case  overruled— Stephenson  v.  I.  C.  R.  R.  Co  ,  35  Ky.  Law  Rep. ,  448, 
in  so  far  as  in  conHiot  with  this  opinion,  overruled. 

6.  Master  and  servant — Negligence — Flying  switch— To  make  a  flying 
switch,  forbidden  by  ^he  rules' of  a  railroad  company  because  dangerous  to 
those  engaged  in  it.  in  such  manner  as  to  disregard  the  safety  of  the  brake- 
men  doing  the  work,  and  by  failing  to  exercise  ordinary  care  to  avoid  in- 
juring them,  is  actionable  negligtifce  on  the  part  of  the  master  and  the 
superior  servants  ordering  and  permitting  the  work,  although  the  brakeman 
voluntarily  engaged  in  it. 

7.  Same— Contributory  negligence- If  the  brakeman  doing  such  work  was 
himself  guilty  of  negligence,  but  for  which  the  injury  would  not  have 
occurred,  he  can  not  recover  damages  for  his  injury,  unless  those  in  charge 
of  the  train  knew  of  his  danger  in  time  to  avoid  it,  in  which  event  his  con- 
tributory negligence  is  immaierial. 

8.  Same — Instructions — An  instruction  submitting  the  question  of  plain- 
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tiff's  contributory  negligence  as  above  defined,  but  adding  that  if  the  defend- 
nat  did  not  know  of  plaintiff's  danger,  but  might  have  known  of  it  in  time 
to  avert  it  by  the  exercise  of  ordinary  care,  is  erroneous.  Defendants  were 
not  bound  to  anticipate  that  the  servant  might  be  negligent.  They  were, 
therefore,  not  bound  to  be  diligent  to  ascertain  whether  by  his  negligence 
he  was  In  danger. 

E.  H.  James,  F.A.  Wilson,  John  C.  Gates,  P.  H.  Darby,  J.  M.  Dickinson 
and  Pirtle,  Trabue  &  Cox  for  appellants. 

Jlendricks  &  Miller  and  Mulloy  &  Utley  for  appellee. 

Appeal  from  Lyon  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

On  a  former  appeal,  we  held  that  the  petition  by  appellant  Illinois  Cen- 
tral B.  B.  Co.  for  the  removal  of  this  cause  into  the  United  States  Circuit 
Court  did  not  show,  nor  did  the  whole  record  show  on  its  face,  a  separa- 
ble controversy,  and,  therefore,  that  the  lower  court  did  not  err  in  re- 
fusing to  order  the  removal.  After  the  motion  for  removal  had  been, 
overruled  in  the  State  court,  appellant  filed  a  transcript  of  the  record  in 
the  United  States  Circuit  Court  for  the  district  of  Kentucky  at  Paducah. 
Appellee  appeared  in  that  court  and  moved  to  remand  the  case.  The  order 
of  the  court  overruling  the  motion  to  remand  recited  that  it  was  upon  evi- 
dence heard.  What  the  evidence  was,  the  record  does  not  show.  Time  waa 
given  by  the  order  in  that  court  to  appellee  to  file  a  bill  of  exceptions,  and 
to  the  defendant  to  file  its  answer,  and  to  the  plaintiff,  appellee,  time  there- 
after in  which  to  reply.  At  a  subsequent  term  of  that  court  appellee  ap- 
peared, and  dismissed  his  petition  without  piejudice.  In  the  meantime  the 
case  in  the  State  court  was  being  prooeede<1  with.  Upon  the  return  of  the 
case  from  this  court,  appellant  offered  to  file  a  supplemental  answer,  alleg- 
ing the  filing  of  the  transcript  in  the  U.  S.  Circuit  Court,  and  the  various 
steps  taken  therein,  including  the  dismissal  of  the  petition  without  prejudice. 
The  court  refused  to  permit  the  amendment,  or  the  exhibits,  copies  of  the 
proceedings  in  the  Federal  court,  to  be  filed.  This  action  is  one  of  the 
grounds  now  urged  for  a  reversal  of  the  judgment. 

Appellant  contends  that  as  there  was  but  the  one  action,  when  it  was  re- 
moved into  the  U.  S.  Circuit  Court  by  the  filing  of  the  transcript,  and  by 
the  overruling  in  that  court  of  the  motion  to  remand,  thereafter  an  appear- 
ance by  the  plaintiff  (appellee)  was  a  waiver  of  the  question  of  jurisdiction 
over  his  person,  if  there  was  such  question,  and  the  subsequent  dismissal  of 
the  action  without  prejudice  was  actually  a  dismissal  of  the  identical  action 
now  being  tried.  On  -  the  other  hand,  appellee  contends  that  unless  the 
United  States  Circuit  Court  had  jurisdiction  of  the  subject-matter,  to  wit, 
a  controversy  involving  more  than  tS,000  wholly  between  citizens  of  different 
States,  or  was  separable  so  that  when  separated  it  would  constitute  such  an 
action,  jurisdiction  could  not  be  conferred  upon  that  court,  by  waiver  or 
consent;  that,  therefore,  all  proceedings  there  were  void. 

Under  the  act  of  congress  (sections  2  and  8,  Act  of  March  3,  1876,  chapter- 
187,  sections  1-10,  as  amended,  1887,  1888),  if  the  petition  for  removal  be  filed 
in  the  State  court  in  due  season,  and  be  accompanied  by  sufficient  bond  and 
motion,  and  if  the  petition  states  facts  showing,  or  if  it  and  the  record. 
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togeUier  then  show  a  prima  facie  right  to  the  removal  by  the  petitioner,  it 
is  the  duty  of  the  State  court  to  proceed  no  further  than  to  satisfy  itself  as 
to  the  sufQclency  of  the  bond.  The  proper  practice  then  is  for  the  other 
party,  if  dissatisfied,  to  controvert  in  the  Federal  court  the  facts  alleged  in 
the  petitioD  for  the  removal*  and  have  the  case  then  remanded  if  improperly 
removed.  If  the  State  court  orders  this  removal  upon  an  InsuiBcient  peti- 
tion, the  party  aggrieved  may  also  prosecute  an  appeal  at  once  to  the  Stata . 
Appellate  Court  to  have  the  order  reviewed. 

In  recent  years  the  right  of  removal  has  been  more  frequently  and  Btutf-^ 
hornly  resisted.    And  without  doubt  artful  subterfuges  have  been  resorted 
to  by  pleaders  to  control  the  question  of  jurisdiction.    When  that  question 
depends  upon  a  fact  properly  made  an  issue,  the  ascertainment  of  such  fact, 
is  necessarily  within  the  sole  jurisdiction  of  the  United  States  Courts,  and! 
their  determination  of  jurisdictional  facts  is  conclusive,  binding  alike  upon 
the  parties  and  State  courts.    If  the  facts  properly  alleged  in  the  petition  for- 
removal  of  this  case  showed  such  a  separable  controversy  between  appellant' 
lailroad  company,  a  citizen  of  Illinois,  on  the  one  side,  and  appellee,  a  citi- 
zen of  Kentucky,  on  the  other,  which  could  and  ought  to  be  tried  without- 
regard  to  the  presence  of,  or  right  to  have,  either  of  the  other  defendants 
joined  in  the  suit,  then  the  Federal  court  had  jurisdiction  of  this  case.     But 
whether  upon  the  facts  stated  in  the  petition  and  record  there  was  presented 
a  Federal  case,  was  within  the  jurisdiction  of  the  State  court  to  adjudge. 
(Kansas  City  &c.,   B.    B.  Co.  v.   Daughtry,  188  U.    S.,  298;    McDonald  v. 
Salem  Capital  Flour  Mill  Co.,  81  Fed.,  677:  Burlington  C.  B.  &  N.  By.  Co. 
V.  Dunn.  123,  U.  S..  513;  Stone  v.  South  Carolina,  117  U.  S.,  430.) 

While  the  State  courts  can  noc  inquire  whether  the  facts  alleged  in  the 
petition  for  removal  are  true,  yet,  when  the  petition  for  removal  and  the 
record  do  not  show  a  prima  facie  right  to  the  removal,  the  State  courts  may 
refuse  to  surrender  the  case,  and  will  proceed  to  its  trial.  Filing  a  copy  of 
the  fecord  in  the  Federal  court  upon  such  an  insufficient  petition  does  not, 
in  our  opinion,  give  the  latter  court  jurisdiction  to  try  the  question  of  juris- 
dictional facts.  If  both  the  State  and  Federal  courts  could  try  the  same 
facts  as  to  jurisdiction,  different  conclusions^might  be  reached,  and  unseemly 
conflict  and  confusion  result.  To  avoid  these,  the  congress  has  wisely  made 
the  condition  of  the  Federal  court's  jurisdiction  to  depend  upon  the  filing 
in  the  State  court  in  due  time  of  a  petition,  in  which,  according  to  the  un- 
broken current  of  the  decisions  of  the  Federal  courts  construing  the  act,  all 
necessary  facts  to  show  prima  facie  a  right  in  the  petitioner  for  the  removal 
must  be  sec  out,  not  as  conclusions  of  law;  or,  such  necessary  facts  must 
affirmatively  and  explicitly  appear  elsewhere  in  the  record  when  the  appli- 
catioQ  to  the  State  court  for  the  removal  is  made.  (Crehore  v.  Ohio,  &c.,. 
R.  R.  Co..  181  U.  S,,  340;  Freeman  v.  Butler,  39  Fed.,  1  (opinion  by  Barr, 
district  judge);  Seddon  v.  Virginia  T.  &  C.  S.  &  I.  Co.,  36  Fed.,  6;  Jackson 
V.  Allen,  132  V.  S.,  27;  Smith  v.  Horton,  7  Fed.,  270;  Amory  v.  Aniory,  96 
U.  S.,  186;  Weed  Sewing  Machine  Co.  v.  Smith,  71  111.,  204;  Chester  v. 
Chester,  7  Fed.,  1;  Burlington,  &c.,  Ry.  Co.  v.  Dunn,  122  U.  S.,  517;  Rail- 
way Co.  V.  Ramsey,  liH  Wall.,  822;  Grace  v.  American  Central  Ins.  Co  ,  109 
U.  S.,  278;  Gold  W.  &  W.  Co.  v.  Keyes,  96  U.  S.,  199;    Carson   v.  Dunham, 
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331  U.  S.,  421;  Removal  Gases,  100  U.  S.,  457;  Yulee  v.  Vose,  09  U.  S.,  689.) 
The  truthfulness  of  these  facts  may  then,  and  not  till  then,  be  inquired 
into  in  the  Federal  court.  As  the  petition  for  the  removal  and  the  reoord 
in  this  case  did  not  in  our  opinion,  state  facts  sufficient  to  confer  jurisdic- 
tion upon  the  United  States  Circuit  Court,  that  tribunal  had  not  the  right 
to  inquire  into  their  truthfulness,  nor  to  hear  evidence  as  to  other  facts  not 
alleged  in  the  record  or  the  petition  for  removal,  and  by  adding  such  evi- 
dence to  the  insufficient  allegations,  find  the  needed  jurisdictional  factf . 
Applying  these  principles  to  this  case,  the  United  States  Circuit  Court  never 
had  jurisdiction  of  this  action  for  any  purpose.  Nor  can  such  jurisdiction 
be  conferred  by  consent,  or  appearance,  or  even  a  trial  therein  without  ob- 
jection on  the  merits  of  the  case.  (Pepper  v.  Fordyce,  119  U.  S.,  469;  Mexi- 
can National  R.  R.  Co.  v.  Davidson.  157  U.  S.,  £01;  Southword  v.  Reed,  86 
Fed.,  451;  Kingsbury  v.  Kingsbury,  8  Biss.,  60. ;  Re  Hopkins.  18  Bank  Reg., 
339. ) 

The  recent  case  of  Stephenson  v.  I.  C.  R.  R.  Co. ,  25  Ky.  Law  Rep. .  448, 
seems  to  be  in  conflict  with  the  conclusion  now  reached,  and  the  reasons 
assigned  therefor.  The  question  of  jurisdiction  herein  discussed  was  not 
considered  nor  presented  in  that  case.  But  in  so  far  as  it  is  in  conflict 
with  the  principles  of  this  opinion,  it  will  no  longer  be  regarded  as  author- 
ity. It  follows  that  the  ruling  of  the  trial  court  was  correct  in  refusing  the 
amended  or.  supplemental  answer  setting  up  the  proceedings  in  the  United 
States  Circuit  Court,  as  the  matter  thus  attempted  to  be  pleaded  did  not 
constitute  a  defense,  and  was  wholly  immaterial  to  the  case.  This  suit 
charges  appellant  r.illroad  company  and  the  ctmductor  and  engineer  of  one 
of  its  trains,  with  negligently  killing  appellee's  intestate.  The  negligent 
acts  charged  are,  that  in  attempting  a  running  or  flying  switch,  appellees' 
intestate,  a  brakeman  on  the  train,  while  uncoupling  the  cars  to  be  switched 
off,  was  run  over  by  being  thrown  under  the  cars,  by  the  negligence  of  the 
company's  engineer  and  conductor  in  starting  up  the  engine  too  suddenly 
and  without  warning. 

There  was  evidence  to  show  that  the  train  crew,  with  the  concurrence  of 
the  engineer  and  conductor,  were  attempting  what  some  of  the  witnesses 
called  a  flying  or  running  switch.  This  was  prohibited  by  a  rule  of  the 
company  b^causp  of  its  danger  to  those  who  engaged  in  it;  that  the  decedent 
voluntarily  took  part  will  not  alone  prevent  his  recovery,  if  his  superiors  or- 
dered it.  and  then  negligently  failed  to  take  ordinary  care  required  by  the 
circumstances  to  avoid  injuring  him.  To  st«rt  the  train  suddenly  and  with- 
out warning,  and  without  a  signal  from  him  while  he  was  trying  to  un- 
couple the  cars,  whereby  he  was  injured,  presented  a  case  of  actionable 
negligence.  Whether  he  was  guilty  of  contributory  negligence  is  not  so 
clearly  shown,  though  it  should  have  been  and  was  submitted  to  the  jury. 
The  motion  for  a  peremptory  instruction  was  properly  overruled.  But  we 
are  of  opinion  that  the  court  erred  in  deflning  the  law  of  contributory  negli- 
gence to  the  jury.  Aft«r  telling  them  that  if  the  decedent  was  himself  at 
the  time  of  his  injury  guilty  of  such  negligence  that  but  for  it  he  would  not 
have  been  injured,  notwithstanding  defendants'  negligence,  if  they  were 
negligent,  yet  the  court  said  to  the  jury  that  if  the  defendants  knew  of  dece- 
dent's peril,  or  by  the  exercise  of  ordinary  care  might  have  known  of  it,  in 
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"^me  to  avoid  injuring  him,  then  his  oontribntory  negligence  was  unavail- 
Ing  u  a  defense. 

If  the  defendants  knew  of  the  peril  of  the  decedent  in  time  to  have  avoided 
Injuring  him,  unquestionably  his  contributory  negligence  was  immaterial. 
Appellants  were  not  aware,  so  far  as  anything  in  the  record  shows,  that  de> 
-cedent  was  between  the  oars,  or  was  required 'to  be  between  them.  It  merely 
-showed  that  he  was  to  uncouple  and  did  uncouple,  the  two  cars  from  the 
rear  of  the  slowly  moving  train.  This  was  done,  or  could  have  been  done, 
by  n  lever  worked  from  the  side  of  the  car.  Whether  he  had  unnecessarily 
and  negligently  gone  between  the  cars,  or  was  negligently  leaning  his  weight 
on  the  front  car  when  he  was  doing  the  work,  is  not  shown  to  have  been 
known  to  either  the  conductor  or  engineer.  Nor  were  they  required  to  sus- 
pect it  and  to  look  out  for  it.  One  is  not  bound  to  anticipate  that  another 
may  be  negligent. 

For  the  error  indicated  the  judgment  is  reversed  and  the  cause  Is  remanded 
for  a  new  trial. 

Whole  court  sitting. 


BURKS,  &c.  v.  FERRIELL. 

(Filed  May  6,  1004— Not  to  be  reported. ) 

Roads  and  pass  ways— Where  a  road  was  changed  from  one  side  of  a  creek 
to  another  on  account  of  washes,  its  use  for  a-^ong  period  of  years  amounts 
to  a  dedication;  and  where  the  owner  of  land  wh'ioh  it  traversed  sought  to  ob- 
struct it  so  as  to  prevent  its  use  by  the  public,  the  circuit  court  erred  in  not 
granting  the  prayer  for  the  removal  of  the  obstructions. 

H.  W.  Rives  for  appellant. 

Ben  Spalding  for  appellee. 

Appeal  from  Marion  Circuit  Court, 

Opinion  of  the  court  by  Judge  Nunn. 

In  the  month  of  October,  1903,  the  appellants,  C.  B.  Burks,  and  five  other 
citizens  of  Marlon  county  filed  their  petition  in  equity  in  the  Marion  Circuit 
Court  against  appellee,  alleging  that  they,  as  citizens  of  Marion  county,  had 
a  special  interest  in  the  public  county  road  known  as  the  Greensburg  and 
Bardstown  road  by  the  way  of  Hardin's  creek;  that  when  the  Greensburg 
and  Bardstown  road  by  the  way  of  Hardin's  creek  was  established,  and  for 
some  years  thereafter,  that  portion  between  Burks'  mill  and  the  Hickory 
Camp  Branch  was  located  on  the  west  bank  of  Hardin's  creek  and  very  close 
to  the  creek.  But  about  fifty  years  ago  the  creek,  by  washes  of  its  western 
hank,  so  encroached  upon  the  road  in  places  that  public  travel  was  forced  to 
the  eastern  bank  of  the  creek ;  that  since  that  date  this  road  on  the  eastern 
bank  has  been  used  by  the  public  as  a  public  highway  and  as  a  matter  of 
public  right,  to  shortly  before  the  institution  of  this  action.  Within  two 
months  prior  to  the  filing  of  the  action,  the  appellee,  actuated  by  an  unlaw- 
ful purpose  and  motive,  and  with  the  intent  to  stop  public  travel  over  this 
road,  erected  a  fence  directly  across  it,  eztending-to  and  into  the  creek,  and 
to  further  accomplish  his  unlawful  purpose,  felled  a  tree  across  the  road.  He 
alleged  that  many  citizens  in  Marion  and  Washington  counties,  as  well  as 
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tbemselves,  had  no  other  outlet  than  by  this  road  to  the  churchy  depot  ancF 
postofflpe,  and  asked  that  the  court  grant  an  order  directing  these  obstruo- 
tions  to  be  removed  and  enjoining  the  further  obstruction  of  it.  ^ 

The  applleee  denied  that  it  was  a  public  highway,  but  admitted  the  ob- 
struction of  it  and  claimed  that  he  had  a  right  to  obstruct  it.  The  eyidenoe- 
showed  that  the  Greensburg  and  Bardstown  road  was  established  long  prior^ 
to  the  civil  war,  and  that  this  road  in  passing  from  Burks'  mill  to  Hickory 
Camp  Branch,  a  distance  from  a  quarter  to  half  mSle,  iiassed  on  the  west 
bank  of  Hardin's  creek  and  very  close  to  it;  that  some  time  during  the  war 
the  waters  in  the  creek  washed  the  west  bank  away  and  made  it  impossible 
for  the  traveling  public  to  pass  upon  that  side  of  the  creek,  and  the  travel^ 
crossed  the  creek  and  came  down  upon  the  east  bank. 

From  the  close  of  the  war  the  surveyor  with  his  hands,  worked  and  kept 
up  this  road  on  the  east  bank  to  shortly  before  the  bringing  of  this  action. 
The  persons  owning  the  land  on   the  east  bank  (the  land  which  appellee* 
owned  and  has  now  owned  for  about  seven  years),  with  their  hands  living- 
on  the  lands,  worked  this  road  on   the  east  bank  under  the  surveyor  of  the 
road.    If  there  was  ever  any  order  changing  this  highway  from  the  west  to 
the  east  bank,  it  was  made  prior  to  the  close  of  the  civil  war,  ^s  the  records- 
were  burned  during  the  war.    The  evidence  conduces  to  show  that  the  i)er- 
Bons  owning  this  land  prior  to  appellee's  purchase  assented  to  the  change- 
and  by  working  upon  the  road,  being  called  out  by  the  surveyor,  and  doing 
this  without  any  objection,  is  evidence  of  a  dedication  of  it  to  the  public;, 
and  the  working  of  it  by  the  surveyor  and  hands  and  the  using  of  it  by  the 
traveling  public,  is  evidence  of  an  acceptance  of  it  by  the  public.    When 
both  of  these  exist  for  more  than  fifteen  years  (in  this  case  fifty  years)  the- 
evidence  of  both  the  dedication  and  the  acceptance  is  conclusive.    See  the 
case  of  Riley  v.  Buchanan,  25  Ky.  Law  Rep.,  863.  in  which  all  the  decisions 
in  this  State  and  in  many  other  States  are  referi^d  to  and  revived,  and  this 
case  settles  the  questions  involved  herein. 

The  lower  court  seems  to  have  erred  u))on  the  idea  that  it  was  necessary 
to  show  an  order  of  the  county  court  changing  this  road  from  the  west  to- 
tho  east  side  of  the  creek,  and  that  a  public  road  could  be  established  in  no- 
other  way  than  by  an  order  of  the  county  court.  In  this,  the  lower  court- 
was  juistaken  as  expressly  decided  in  the  case  refeired  to.  The  court  should 
have  granted  appellant's  prayer  and  ordered  the  obstructions  removed  and 
enjoined  appellee  from  further  obstructing  it. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the  cause 
remanded  for  further  proceedings  consistent  herewith. 


BURKS  V.  FERRIELL. 
(Filed  May  6,  190i— Not  to  be  reported.) 

1.  Criminal  law— Mistake  in  warrant— Appellant,  who  made  an  affidavit 
for  a  warrant  charging  a  certain  offense,  should  not  be  held  responsible  for 
the  mistake  of  the  officer  in  issuing  a  warrant  which  charged  another  offense. 

a.  Same— Malicious  prosecution— Where  the  evidence  showed  that  one  had 
probable  cause  for  believing  that  another  had  committed  a  public  offense,  it 
matters  not  how  malicious  he  was  at  a  time  he  sought  and  secured  a  war- 
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Yant  of  arrest  for  the  latter,  because  if  he  had  probable  cause  to  believe  that 
the  offense  had  been  committed,  he  can  not  be  made  responsible  for  taking 

out  the  wairant.  If  the  law  was  otherwise  it  would  be  a  great  hindrance  in 
enforcing  the  criminal  law  of  the  Commonwealth. 

H.  W.  Blves  for  appellant. 

Ben  Spalding  for  appellee. 

Appeal  from  Marion  Circuit  Court.     * 

Opinion  of  the  court  bj  Judge  Nunn. 

The  appellee  filed  his  petition  in  the  Marion  Circuit  Court  in  the  month 
of  October,  1908,  in  which  he  alleged  that  appellant,  on  the  81  st  of  July,  1909, 
in  Marion  county,  did  wrongfully  and  maliciously,  without  legal  authority 
or  probable  cause,  procure  a  wariant  of  arrest  to  be  issued  against  appellee 
by  the  police  judge  of  the  town  of  Lebanon,  charging  the  appellee  with  hav- 
ing obstructed  a  passway  by  Ijuilding  a  fence  across  same  and  cutting  a  tree 
across  it;  and  that  on  the  hearing  and  at  the  conclusion  of  the  Common- 
wealth's testimony,  the  court  dismissed  the  warrant;  that  he  was  greatly 
humiliated  and  distressed  and  damaged  in  the  sum  of  12,500. 

The  issues  were  made,  a  trial  had  and  a  judgment  was  rendered  in  favor 
of  appellee  against  appellant  for  the  sum  of  $200.  The  court  refused  to 
grant  appellant  a  new  trial  and  he  has  appealed.  The  evidence  showed  this 
state  of  case;  that  the  Gi*eensburg  and  Bardstown  public  road  passed  along 
Hardin's  creek  between  Burks'  mill  to  Hickory  Camp  Branch,  a  distance 
between  a  quarter  and  a  half  mile.  This  public  road  passed  along  the  creek 
along  the  west  bank  until  some  time  during  the  civil  war  when  the  waters 
of  the  creek  washed  away  the  west  bank  and  the  road.  Then  the  travel 
turned  across  the  creek  and  along  the  east  bank  between  these  two  points. 
The  owners  of  the  land  along  the  east  bank  appear  to  consent  to  it  and  they, 
with  the  other  hands  of  that  road  precinct,  worked  this  road  on  the  east 
bank  as  the  public  highway.  Appellee  purchased  this  land  about  seven 
years  prior  to  the  institution  of  this  action,  and  a  few  months  prior  thereto 
he  set  his  fence  out  across  this  road  and  felled  a  tree  across  it,  thereby  stop- 
ping the  public  travel  altogether.  For  further  particulars  as  to  this  road 
flee  the  opinion  this  day  rendered  in  the  case  of  Burks,  &c  v.  Ferriell,  ante, 
page  36. 

When  appellee  obstructed  this  road,  as  stated,  the  appellant  applied  to  the 
police  judge  of  Lebanon  for  a  warrant  against  appellee,  and  make  an  affidavit 
before  this  officer  that  appellee  Ferriell  had  committed  this  offense  of  ob- 
structing a  public  road  by  building  a  fence  and  cutting  a  tree  across  it.  It 
appears  that  by  some  oversight.  Thomas,  the  police  judge,  issued  the  war- 
rant against  appellee  for  obstructing  a  passway,  and  on  the  trial  the  county 
Judge  who  tried  the  case,  after  hearing  the  evidence  for  the  Commoji wealth, 
^entered  an  order  dismissing  the  warrant  for  the  reason  that  the  proof  showed 
that  he  had  not  committed  the  offense  of  obstructing  a  passway,  but  was 
guilty  of  the  offense  charged  by  the  appellant  in  his  adffiavit  of  obstructing  a 
public  road;  and  the  judge,  upon  his  own  motion  upon  this  evidence,  issued 
a  warrant  for  this  offense.  This  warrant  was,  for  some  cause  or  defect, 
afterwards  dismissed.  Appellee,  in  his  pleadings,  expressly  avowed  that  he 
did  not  claim  any  dam'ages  for  the  wrongful  issual  of  the  last  warrant,  but 
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rested  his  olatm  for  damages  alone  upon  the  wrongful,  and  malicious  Issual 
of  the  first  warrant,  charging  the  obstruction  of  a  passway. 

We  are  at  a  loss  to  understand  upon  what  principle  appellee  can  sustain- 
his  claim.  His  effort  was  to  obtain  a  warrant  for  the  obstruction  of  a  publio 
road  and  his  affidavit  so  stated.  The  officer,  by  mistake,  issued  it  for  ob- 
structing a  passway  and  the  appellant  ought  not  be  held  responsible  for  the^ 
mistake  of  the  officer.  The  evidence  in  this  case,  and  as  decided  in  another 
case  between  these  same  parties,  shows  that  appellant  not  only  had  probable 
cause  for  believing  that  appellee  had  committed  the  offense  charged,  but  he> 
had  actual  grounds  to  believe  it.  as  appellee  was  in  fact  guilty.  It  matters 
not  how  malicious  appellant  was  at  the  time  he  sought  and  secured  the- 
warrant,  if  he  had  probable  cause  to  believe  that  the  appellee  had  committecl 
the  offense,  he  can  not  be  made  responsible  for  the  conduct. 

In  Masker  v.  McGourt,  19  Ky.  Law  Bep.,  1897,  the  court  said:  *'Wher& 
one,  through  malice,  procures  a  waramt  for  the  arrest  of  another,  he  is  not 
liable  to  an  action  therefor  if  he  acted  on  reasonable  or  probable  cause.  "^ 
To  the  same  effect  is  the  case  of  Redman  v.  Stivers,  11  Ey.  I^aw  Rep.,  4S8. 

The  dismissal  of  appellee  on  the  trial  of  this  warrant,  did  not  relieve  the- 
appellee  k^m  proving  on  the  trial  of  this  case  a  want  of  probable  cause  on 
the  part  of  appellant.    See  Lancaster  v.  Langston,  18  Ky.  Law  Rep.,  8.9,  in 
which  the  court  said:  "The  fact  that  on  the  trial  of  the  case,  wherein  the 
order  of  arrest  was  obtained,  the  judgment  was  for  the  defendant  herein^ 
does  not  create  the  presumption  on  the  trial  of  this  case  that  the  suit  waa 
prosecuted  maliciously  and  without  probable  cause.    As  the  plaintiff  must 
prove  malice,  the  proof  of  the  want  of  probable  cause  devolves  on  him. 
£ven   if  appellee  had  actually  been   innocent  of  the  offense  charged,  yet  if 
appellant,  when  the  warrant  was  obtained,  had  actually  reasonable  grounds 
to  believe  and  did  believe  that  appellee  was  giulty  of  the  offense,  he  can  not 
be  mulched  in  damages  for  having  procured   the  warrant.    If  the  law  was 
otherwise  it  would  be  a  great  hindrance  and  almost  an  impossibility  to  have- 
the  criminal  law  of  the  Commonwealth  enforced.    Individuals  would  be 
afraid  to  put  the  criminal  law  in  motion  for  fear  that  they  would  be  made- 
responsible  in  damages,  if  perchance,  it  turned  out  that  the  party  prosecuted 
was  innocent. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the  cause 
remanded  for  further  proceedings  consistent  herewith. 


HELLARD  v.  COMMONWEALTH. 

(Filed  May  6,  1904— Not  to  be  reported. ) 

Homicide — Self-defense— Instructions —Abandonment  of  combat— It  ap- 
pearing from  the  evidence  that  appellant  shot  at  deceased  twice,  with  a 
pistol,  as  he  passed  defendant's  house,  about  seventy-five  yards  off,  that  de- 
ceased, after  firing  at  appellant  with  a  gun,  threw  the  gun  down  and  walked 
to  appellant's  house,  got  his  axe  at  the  woodpile,  went  into  his  yard  and 
ran  him  around  the  house  once  or  twice,  appellant  as  he  ran  fired  two  or 
three  times,  the  last  shot  killing  deceased.  The  court,  in  its  instructiona 
on  self-defense,  refused  to  qualify  the  instruction  by  adding  thereto,  "unless, 
you  believe  from  the  evidence  that  defendant  in  good  faith  abandoned  the 
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diflSoulty  or  mutual  com  bat,  before  he  shot  deceased."  We  think  this  was 
error.  The  court  should  have  permitted  the  jury  to  determine  whether  or 
not  appellant  bad,  in  good  faith,  given  up  the  intention,  if  he  had  such,  of 
further  attempting  to  harm  deceased. 

G.  G.  Williams  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Rockcastle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  was  tried  at  the  February,  1904,  term  of  the  Rockcastle  Cir- 
cuit Court  on  the  charge  of  murder  by  shooting  and  killing  one  Abe  Drew. 
He  was  convicted  of  the  crime  of  voluntary  manslaughter  and  sentenced  to 
a  term  of  twenty-one  years  in  the  penitentiary. 

Appellant  complains  of  the  action  of  the  lower  court  in  refusing  to  allow 
^im  to  prove  by  J.  J.  Drew,  a  cousin  of  the  deceased,  that  when  he  went  to 
Hellard's  house  after  the  dead  body,  he  stated  to  B.  M.  Johnson  and  family, 
that  from  what  Ralph  Drew  told  him  Immediately  after  the  shooting,  Hel- 
lard  ought  to  be  acquitted;  that  he,  witness,  would  have  done  the  same 
thing  that  Hellard  did.  The  court  was  right  in  refusing  to  allow  this  state- 
ment to  go  to  the  jury.  It  amounted  only  to  an  opinion  of  the  witness  and 
that  formed  from  hearsay,  which  was  clearly  incompetent.  The  only  wit- 
ness introduced  for  the  Commonwealth  who  professed  to  have  been  present 
at  the  killing,  was  Ralph  Drew,  a  son  of  the  deceased.  He  stated  that  he 
and  his  father  were  walking  up  the  public  road  which  passed  appellants' 
house,  and  when  about  seventy  five  yards  from  the  house,  they  saw  appel- 
lant chopping  wood  on  the  side  of  the  road  immediately  in  front  of  his 
house;  that  when  appellant  saw  them  coming,  he  at  once  went  to  his  door 
and  his  wife  handed  him  a  pistol ;  that  he  then  took  a  rest  on  the  fence  and 
flred  two  shots  at  the,  deceased ;  that  deceased  then  took  from  witness  a  shot 
gun  which  he  was  carrying,  cocked  it  and  fired.  Witness  thought  it  went 
off  accidentally.  Then  the  deceased  threw  the  gun  down  and  walked 
slowly  to  appellant's  gate,  picked  up  the  ax,  went  into  appellant's  yard 
after  him,  with  the  ax  raised  in  a  striking  position,  and  ran  him  around 
the  house  once  or  twice.  Appellant,  as  he  ran,  fired  two  or  three  shots  at 
deceased,  the  last  one  killing  him. 

Appellant  contended  that  the  court  erred  in  adding  the  following  to  the 
instruction  on  self-defense:  "Unless  you  should  further  believe  from  the 
evidence  beyond  a  reasonable  doubt  thai  the  defendant  sought  and  brought 
on  the  difficulty  with  the  deceased,  in  which  the  shooting  occurred,  in  the 
use,  or  the  threatened  use  of  a  deadly  weapon;  or  that  the  defendant  and 
the  deceased  mutually  and  willingly  entered  into  a  combat  with  each  other 
with  deadly  weapons,  in  either  of  which  latter  state  of  case,  the  defendant 
can  not  be  excused  on  the  grounds  of  self-defense. " 

We  are  of  the  opinion  that  the  court  did  not  err  in  making  this  addition 
to  this  instruction,  but  did  err  to  appellant's  prejudice,  is  not  also  adding, 
**unlese  you  believe  from  the  evidence  that  he,  in  good  faith  abandoned  the 
difficulty  or  mutual  combat  before  he  shot  Drew."    (19  Ky  Law  Rep.,  418.) 

We  are  of  the  opinion  that,  under  the  proof  introduced,  it  was  prejudicial 
to  the  substantial  rights  of  appellant  not  to  give  him  the  benefit  of  this 
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-addition  to  the  instruction.  According  to  Ralph  Drew's  testimony,  after 
the  appellant  fired  the  two  first  shots,  his  father  walked  slowly  the  seventy- 
five  yards,  picked  up  the  ax  and  entered  appellant's  yard,  riuinlng  him 
around  his  house  when  he  fired  the  last  two  or  three  shots.  From  these 
facts,  and  others  in  the  record  not  necessary  to  mention,  we  think  the  court 
should  have  permitted  the  jury  to  determine  whether  or  not  appellant  had 
in   good  faith  given   up  the  intention.  If  he  had  such  intention,  of  further 

-attempting  to  harm  the  deceased.     According  to  the  theory  of  appellant  and 
his  witnesses,  he  had  a  clear  case  of  self-defense.     But  we  refrain   from 
further  discu.ssing  the  evidence  or  expressing  an  opinion  thereon  for  the 
reason  that  the  case  will  have  to  be  tried  again. 
Wherefore,  the  judgment  is  reversed  and  the  cause  remanded  for  further 

jproceedings  consistent  herewith. 


MESSER  V.  COMMONWEALTH. 

(Filed  May  6,  1901— Not  to  be  reported.) 

Indictment— Forgery— Two  offenses  charged— Demurrer— Where  an  indict- 
Tuent  charges  two  offenses,  one  for  forgery  and  one  for  uttering  and  pub- 
lishing a  forged  instrument,  a  demurrer  thereto  should  have  been  sustained 
«nd  the  attorney  for  the  Commonwealth  required  to  elect  which  of  the 
offenses  in  the  indictment  he  would  prosecute. 

Phillips  &  Fugate  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

appeal  from  Knott  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  Flem  Messer,  was  convicted  and  sentenced  to  the  peniten- 
tiary for  a  term  of  two  years  under  the  following  indictment  found  against 
him  by  the  grand  jury  of  Knott  county,  at  the  November  term,  1908,  of  the 
Knotk  Circuit  Court:  "The  grand  jury  of  Knott  county  in  the  name  and  by 
the  authority  of  the  Commonwealth  of  Kentucky  accuse  Flem  Messer  of  the 
^rime  of  forgery  committed  as  follows:  The  said  defendant  on  the  10th  day 
of  November,  1903,  in  the  county  and  circuit  aforesaid  did  unlawfully,  will- 
fully, maliciously  and  feloniously  forge  William  Roberts'  name  as  presiding 
Judge  of  the  Knott  County  Court  to  an  order  directed  to  J.  H.  Amburgey, 
who  was  then  clerk  of  the  Knott  County  Court,  directing  said  Amburgey  to 
issue  to  said  Messer  a  land  warrant  for  one  hundred  acres  of  land;  also 
forging  said  Roberts'  name  as  judge  of  the  Knott  county  court  to  a  receipt 
tor  96  in  payment  for  the  above-mentioned  land  warrant,  he,  the  said  de- 
fendant, uttering  and  publishing  same  to  be  true,  when  in  fact  each  and 
both  of  said  instruments  were  forgeries  and  fraudulent,  and  were  so  known 
to  be  by  the  defendant  at  the  time,  and  the  same  was  done  for  the  purpose 
of  perpetrating  a  fraud  against  the  said  Roberts  and  the  Commonwealth  of 
Xentiicky,  against  the  peace  and  dignity  of  the  Commonwealth  of  Kec- 
tucky. " 

The  defendant  is  charged  in  this  indictment  with  three  separate  and  dis- 
tinct offenses.     First,  for  forging  the  name  of  William  Roberts  as  presiding 
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jndffe  of  the  Knott  County  Court  to  an  order  directing  Anibiirgey,  who  was 
then  clerk  of  the  Knott  County  Court,  to  issue  to  defendant  a  land  warrant 
for  one  hundred  acres  of  land;  second,  with  forging  Roberts'  name  to  a  re- 
ceipt for  $5  in  payment  for  the  land  warrant,  and,  third,  with  uttering  and 
publishing  as  true  each  and  both  of  these  instruments.  The  instructions 
giTen  to  the  jury  closely  follow  the  indictment,  and  authorize  the  convic- 
tion of  defendant  if  the  jury  believe  beyond  a  reasonable  doubt  that  he  was 
guilty  of  either  of  these  separate  offenses.     They  are  as  follows: 

"Instruction  No.  1.  The  court  says  to  the  jury  that  if  they  believe  and 
find  from  the  evidence  beyond  a  reasonable  doubt  that  the  defendant,  Flem 
Messer,  in  Knott  county,  Kentucky,  and  before  the  flndling  of  the  indict- 
nient  herein,  forged  the  name  of  William  Roberts,  as  presiding  judge  of  the 
Knott  County  Court,  to  an  order  directed  to  J.  H.  Amburgey,  clerk  of  the 
Knott  County  Court,  to  issue  a  land  warrant  to  the  said  Flem  Messer,  for 
one  hundred  acres  of  land,  of  date  July  29,  lfl03,  they  will  find  him  guilty 
and  fix  his  punishment  at  confinement  in  the  State  penitentiay  at  hard 
labor  for  a  period  of  years,  so  it  be  not  less  than  two  nor  more  than  ten 
years,  in  the  dis<pretion  of  the  jury. 

'*  Instruction  Xo.  2.  The  court  says  to  the  jury  that  if  they  lielieve  from 
the  evidence  beyond  a  reasonable  doubt  that  the  defendant,  Flem  Messer,  in 
Knott  county,  Kentucky,  and  before  the  finding  of  the  indictment,  forged 
the  name  of  William  Roberts,  as  presiding  judge  of  the  Knott  County  Court, 
to  a  receipt  for  16,  for  a  land  warrant  for  one  hundred  acres  of  land  in  Knott 
-county.  Kentucky,  they  will  find  him  guilty,  and  fix  his  punishment  by 
■confinement  in  the  State  penitentiary  for  any  period  of  time,  so  it  be  not 
less  than  two  nor  more  than  ten  years,  in  the  discretion  of  the  jury. 

''Instruction  No.  8.  The  court  says  to  the  jury  that  if  they  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  the  defendant,  Flem  Messer,  in 
Knott  county,  Kentucky,  and  before  the  finding  of  the  indictment  herein, 
knowingly  uttered  and  published  as  true  and  genuine  the  order  and  receipt 
referred  to  in  instructions  one  and  two,  knowing  at  the  same  time  that  said 
order  and  receipt  were  forged,  they  will  find  him  guilty,  and  fix  his  pun- 
ishment by  confinement  in  the  State  penitentiary  for  any  period  of  years 
at  hard  labor,  so  it  be  not  less  than  two  years  nor  more  than  ten,  in  their 
discretion. ' ' 

To  each  and  all  of  these  Instructions  the  defendant  objected  and  excepted. 

Section  126  of  the  Criminal  Code  is  as  follows:  "An  indictment,  except  in 
the  cases  mentioned  in  the  next  section,  must  charge  but  one  offense,  but  if 
it  may  have  been  committed  in  different  modes  and  by  different  means,  the 
indictment  may  allege  the  modes  and  means  in  the  alternative. " 

Section  127  sets  out  the  offenses  which  may  be  charged  in  one  indictment. 

Section  269  provides  that  convictions  may  be  had  for  any  degree  of  an 
offense  charged  in  an  indictment  included  in  or  lower  than  that  charged. 
Section  263  specifies  the  degrees  of  offense  referred  to  by  section  262.  While 
counsel  for  the  State  does  not  deny  that  forgery  and  uttering  a  forged  in- 
fltrament  are  separate  and  distinct  offenses,  and  can  not  properly  be  joined 
in  an  indictment,  and  it  has  been  so  decided  by  this  court  (Huff  v.  Common- 
wealth, 19  Ky.  Law  Rep.,  1064),  he  relies  upon  an  unpublished  opinion 
(Rawlings  t.  Commonwealth,  a  syllabus  of  which  is  found  in  7  Ky.   Law 
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Rep.,  696)  as  authority  for  the  oonteDtlon  that  as  the  iDdiotment  has  but  ono* 
count,  and  in  the  naming:  part  thereof  the  only  offense  designated  is  forgery; 
that  ib  only  charges  one  offense,  notwithstanding  it  also  described  the  offense- 
of  uttering  a  forged  instrument;  and  that  the  evidence  being  sufficient  ta 
support  a  c6nviction  for  forgery,  the  defendant  was  not  prejudiced  by  the  in- 
structions given  to  the  jury  authorizing  them  to  ilnd  him  guilty  if  they 
believed  he  either  forged  or  uttered  the  order  or  receipt.  An  examination  of 
the  manuscript  opinion  discloses  the  fact  that  a  demurrer  to  the  indictment 
was  sustained  in  that  case,  and  the  language  of  the  opinion  relied  on  was  pure 
dicta,  and  is,  in  our  opinion,  wholly  unsound,  misleading,  and  indirect  con- 
flict with  section  126  of  the  Criminal  Code.  It  has  been  held  by  this  court 
in  numerous  cases  that  an  indictment  must  name  the  offense  charged,  and 
that  a  conviction  could  be  had  only  for  the  offense  named.  (Books  v.  Com- 
monwealth, 98  Ky.,  148;  Commonwealth  v.  Tuckman,  17  Ky.  Law  Bep., 
117;  Miller  v.  Commonwealth,  26  Ky.  Law  Rep.,  1238.)  The  demurrer  ta 
the  indictment  in  this  case  should  have  been  sustained,  and  the  Common- 
wealth required  to  elect  which  of  the  offenses  named  in  the  indictment  it 
would  prosecute.  (Clark  v.  Common Tvealth,  65  Ky. ,  211;  Commonwealth  v. 
Monarch,  69  Ky,  299;  Monti  v.  Commonwealth,  26  Ky.,  133;  Waddell  v. 
Commonwealth.  84  Ky. ,  279;  Commonwealth  v.  Perrigo,  60  Ky.,  6;  Huff  v. 
Commonwealth,  19  Ky.  Law  Rep.,  1066. ) 

For  reasons  indicated  the   judgment  is  reversed  and  cause  remanded  for 
proceediings  consistent  with  this  opinion. 


FRANCIS,  &c.  V.  MILLION,  &c. 
(Filed  May  6,  1904— Not  to  be  reported.  > 

1.  Judicial  sales— Purchase  by  joint  owner— Liability  to  co-tenants— The- 
fact  that  one  of  several  heir.s  having  a  joint  interest  in  a  tract  of  land, 
bought  it  at  public  judicial  sale  at  less  than  its  real  value,  does  not  make  the 
purchaser  liable  to  have  the  excess  between  his  bid  and  the  actual  value  of 
the  land,  charged  to  him  as  an  advancement,  only  in  the  distribution  of  any 
surplus  of  his  father's  or  mother's  undevised  estate,  if  any. 

8.  Buying  adverse  claim— Public  sale— Bad  faith— Joint  tenants— The  fact 
that  one  bought  at  public  sale  an  adverse  claim  to  a  tract  of  land  in  which 
he  and  his  sister  owned  a  joint  inturesc,  will  not  vitiate  the  sale  In  the  ab- 
sence of  an  allegation  of  fraud  or  bad  faith  in  the  purchaser,  although  he 
bought  such  interest  at  less  than  its  real  value;  and  the  fact  that  the  pur- 
chaser sold  the  land  at  an  advance  of  $2,000  a  year  later,  proves  nothing- 
against  the  good  faith  of  his  purchase. 

8.  Joint  tenants— Counsel  fees— Costs— Section  489,  Kentucky  Statutes, 
which  allows  the  recovery  nf  costs  and  fees  and  other  expenses  by  one  joint 
owner  against  others  having  interests  in  common  with  them,  but  who  did 
not  appetir,  or  have  counsel  in  the  case,  applies  only  to  actions  brought  for 
the  recovery  of  property  by  such  joint  owners,  or  suits  for  the  settlement  of 
estates.  It  does  not  apply  to  expenses  Incurred  in  defending  the  joint  title 
in  unsuccessful  suits  brought  by  others. 

Grant  E.  Lilly  for  appellants. 

Geo.  C.  Webb  for  appellees. 
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Appeal  from  Madison  Clronlt  Court. 
Opinion  of  the  court  by  Judge  O'Bear. 

This  case  grows  out  of  Cunningham  v.  Estill,  24  Ky.  Law  Bep.,  660.  It 
was  there  held  that  appellants  Mrs.  Cunningham  and  Mrs.  Francis,  and 
appellee  Wallace  Estill,  the  three  children  of  Jonathan  T.  Estill,  became 
vested  in  remainder  with  the  fee  to  the  residue  of  a  certain  tract  of  land, 
after  selling  enough  to  pay  Jonathan  T.  Estill's  debts.  This  suit  was  brought 
by  a  judgment  creditor  of  Wallace  Estill  to  subject  his  undivided  one-third 
of  the  land  to  the  payment  of  the  plaintiff's  judgment  debts.  Mrs.  Cun-^ 
ningham  and  Mrs.  Francis  interpleaded  and  defended,  claiming  that  Wal- 
lace Estill  was  not  entitled  to  a  third  of  the  land,  for  the  following  reasons : 
First,  that  their  father  had  colluded  with  Wallace  when  a  portion  of  the 
original  tract  had  been  sold  in  the  suit  to  settle  Jonathan  T.  Estill's  assigned 
estate,  by  reason  of  which  Wallace  had  bought  in  that  portion  therein  sold, 
viz.,  112 acres  at  S2, 000  less  than  its  actual  value;  that  that  sum  should,  there- 
fore, be  charged  to  Wallace  as  an  advancement,  and  should  be  deducted  from 
his  one- third  in  the  remainder  of  the  land;  second,  that  Wallace,  as  joint 
owner,  held  a  fiducial  relation  toward  his  sister,  and  could  not,  without 
their  consent,  acquire  a  hostile  title  to  this  land;  third;  that  in  a  suit 
lirought  by  the  sisters  against  their  father  and  his  assignee.  Smith  (the  case 
of  Cunningham  v.  Estill,  supra),  they  had  incurred  certain  expenses,  in- 
cluding counsel  fees  in  recovering  and  defending  the  common  title,  for  the 
benefit  of  the  three,  and  that  Wallace  Estill's  part  of  the  land  should  be 
charged  with  one-third  of  such  costs. 

As  to  the  first  proposition,  it  can  not  be  regarded  as  an  advancement  ii^ 
any  event.  For  whatever  may  have  been  the  purpose  of  the  parties,  the  ad- 
vantage. If  any,  gained  in  the  matter  by  Wallace  Estill  could  be  charged 
against  him  as  an  advancement  only  in  the  distribution  of  any  surplus  of 
bis  father's  or  his  mother's  undevised  estate.  This  estate  in  suit  is  not  on& 
inherited  by  Wallace  Estill  from  any  person.  It  is  an  estate  by  purchase, 
derived  by  the  deed  between  Jonathan  T.  Estill  and  his  wife,  the  one  dis- 
cussed in  the  Cunningham  case  above  cited.  It  is  also  claimed  that  Wallace- 
Estill  was  a  joint  tenant  with  his  sister  in  the  remainder  estate  in  this 
land,  and  that  he  will  not  be  allowed  to  profit  at  their  expense  by  buying  in 
an  adverse  claim  to  the  common  title.  Conceding  this  to  be  true,  there  is. 
no  suflScient  allegation  of  fraud  or  bad  faith  on  his  part  to  vitiate  the  trans- 
action. He  bought  at  a  public  competitive  sale,  made  by  the  court's  com- 
missioner. The  sale  was  duly  reported  to  and  confirmed  by  the  court.  A 
mere  statement  that  he  bought  it  for  less  than  its  actual  value,  is  not 
enough.-  The  best  test  of  actual  market  value  is  a  sale  on  the  market  under- 
circumstances  calculated  to  elicit  full  and  free  bidding  by  intending  pur- 
chasers. Opinions  as  to  what  a  thing  would  bring  are  necessarily  less  con- 
vincing as  to  its  value  than  the  fact  of  what  it  did  bring.  There  is  no  suffi- 
cient allegation  to  detract  from  the  presuuiption  that  the  officers  of  the  court 
did  their  full  duty,  and  that  the  sale  was  a  fair  one. 

The  fact  alone  that  the  purchaser  sold  the  land  a  year  later  for  an  advance 
of  12,000  proves  nothing  against  the  good  faith  of  the  first  sale.  Besides,  ap- 
pellants waited  for  nearly  thirtean  years  before  claiming  any  benefit  of  that 
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transaction,  or  offering  to  share  with  their  brother  the  burden  imposed  by 
his  purchase.     "Equity  aids  the  diligent,  not  the  ^othful. " 

The  circuit  court  held  that  appellants  were  entitled  to  be  reimbursed  by 
t)ne-third  of  their  expenses,  including  counsel  fees,  in  the  Cunningham  suit 
to  establish  the  common  title.  But  the  court  refused  to  allow  an  item  for 
"Counsel  fees  incurred  by  appellants  in  resisting  the  enforcement  of  a  lien  for 
the  fees  of  attorneys  in  the  Cunningham  suit.  Appellants  were  sued  for 
^,300,.  as  counsel  fees  in  establishing  the  title  in  the  suit  of  Cunningham  v. 
Estill.  By  defense  the  claim  was  reduced  to  82,200.  In  conducting  this  de- 
fense the  fee  in  question  was  Incurred.  It  is  claimed  by  appellants  that  ap- 
pellee Wallace  Estill's  interest  in  the  land  should  be  charged  with  one- third 
of  that  fee,  as  he  got  the  benefit  of  the  defense. 

Section  489,  Kentucky  Statutes,  which  allows  the  recovery  of  costs,  and 
fees  and  other  expenses  by  one  coparcener  or  joint  owner  against  others  hav- 
ing interests  in  common  with  them,  but  who  did  not  appear  or  have  counsel 
in  the  case,  applies  only  to  actions  brought  for  the  recovery  of  property  by 
«uch  joint  owners,  or  suits  for  the  settlement  of  estate.  It  does  not  apply 
to  expenses  incurred  in  defending  the  joint  title  in  unsuccessful  suits 
brought  by  others. 

Judgment  affirmed. 

^Vhole  court  sitting  except  Chief  Justice  Burnam. 


WEBER  V.  GARDINER. 
(Filed  May  6,  1904— Not  to  be  reported. ) 

1.  Homestead— Execution  levy  thereon  and  sale — The  lew  of  an  execution 
«nd  sale  of  a  house  and  lot  owned  and  occupied  as  a  homestead  by  the  exe- 
-cution  debtor,  creates  a  lien  thereon  subject  to  the  owner's  right  of  occu- 
pancy during  her  life,  and  the  purchaser  can  only  acquire  the  title  thereto 
by  paying  the  occupant  11,000  and  satlsfjing  the  prior  liens  thereon  for  pur- 
chase money,  taxes,  etc. 

2.  Same— In  an  action  by  the  owner  to  set  aside  a  sale  of  her  homestead 
made  under  an  execution  against  her,  it  was  error  in  the  lower  court  to  set 
aside  the  sale  and  adjudge  that  no  lien  was  thereby  created,  though  such  lien 
was  subordinate  to  the  value  of  appellee's  homestead  and  the  Hens  for  pur- 
chase money,  taxes,  improvements,  etc.,  yet  unpaid;  and  upon  return  of  the 
•case  appellant  should  be  allowed,  by  proper  pleading,  to  bring  the  lienholders 
before  the  court,  that  their  liens  may  be  enforced.  But  in  ihe  event  the  ap- 
pellant should  decline  to  demand  a  sale  of  the  house  and  lot,  or  to  bring  the 
lien  holders  into  court  for  that  purpose,  the  chancellor  may  again  enter 
judgment  quashing  the  sale  and  appellant's  lien,  and  dismiss  her  petition. 

W.  T.  Burch  for  appellant. 

■Samuel  Avrltt  for  appellee. 

■Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the^ourt  by  Judge  Settle. 

The  appellee,  Isabella  Gardner,  owns  a  small  house  and  lot  In  the  city  of 
Louisville,  which  she  purchased  in  1S92  at  a  cost  of  12,050.  In  the  year  1900 
«he  became  indebted  to  the  appellant,  Wilhelmina  Weber,  to  the  amount  of 
9162.68. 
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In  the  year  1901  appellaot  InBtittited  8u!t  against  appellee  to  recover  th& 
debt  mentioned,  and  shortly  thereafter  obtained  jadgiueht  therefor,  upon 
which  she  caused  an  execution  to  issue,  which  was  levied  by  the  sheriff* 
upon  the  house  and  lot  of  appellee.  The  property  was  duly  appraised  at. 
tl,flQO,  and  soon  after  sold  by  the  sheriff  in  satisfaction  of  the  execution,  ap- 
pellant beooming  the  purchaser  at  the  amount  of  the  execution  debt,  which 
was  then  $190.95.  At  the  time  of  the  sale  appellee  was  residing  upon  the 
lot,  and  claiming  it  as  a  homestead,  and  had  continuously  so  occupied  and. 
claimed  it  ever  since  the,  year  189-3.  But  the  lot  not  being  divisible,  a  home- 
stead was  not  set  apart  to  her  by  the  sheriff,  before  or  at  the  time  of  the  exe- 
cution sale,  nor  was  there  11,000,  or  any  other  sum,  paid  to  her  in  lieu  of  a 
homestead. 

No  steps  were  afterward  taken  by  appellant  either  to  obtain  a  deed  to,  or- 
the  possession  of  the  property,  or  to  enforce  a  lien  thereon  by  virtue  of  the. 
execution  sale.  *  But  on  March  34,  1908,  this  action  was  instituted  by  appel- 
lee to  set  aside  the  sale  made  of  the  house  and  lot  under  appellant's  execu- 
tion, and  such  lien,  if  any,  as  the  latter  may  have  acquired  thereby,  upon 
the  ground,  as  alleged,  that  she  is  entitled  to  a  homestead  in  the  property  of 
U.OOO,  she  being  a  lx)na  fide  housekeeper  with  a  family;  that  the  property  is 
not  worth  exceeding  11,600,  and  further  that  them  are  liens  thereon  for  un- 
paid purchase  money,  taxes  and  repairs,  aggregating  1988.    The  averments, 
of  the  petition  were  denied  by  the  appellants'  answer,  and  in  addition,  it  was. 
alleged  therein,  that  appellee  had,  after  the  debt  of  appellant  was  created, 
expended  considerable  sums  in  adding  to,  and  otherwise  improving  the 
property,  and  that  in  any  event  it  was  liable  for  her  debt  to  the  extent  of 
the  cost  of  such  improvements.    The  affirmative  matter  of  the  answer  waa 
controverted  by  reply,  and  upon   the  issues  thus  made,  proof  by  depositions, 
was  taken  by  the  appellee.    Upon  the  hearing  the  chancellor  rendered  judg- 
Bient  declaring  appellee  entitled   to  a  homestead  in  the  property,  setting 
aside  the  sale  made  by  the  sheriff  and  quashing  the  levy  under  appellant's 
execution.     Appellant  complains  of  the  judgment  and  insists  upon  a  re- 
versal. 

The  following  facts  seem  to  be  established  by  the  evidence  found  in  the 
record :  That  appellee  was  to  pay  for  the  house  and  lot  when  purcbnsed  in 
1892,  12,050;  that  she  had  paid  of  this  sum  $1,780.82,  and  yet  owes  of  the  pur- 
chase money,  principal  and  interest,  $770;  also  for  painting  the  house,  $76;  for 
repairing  gutters,  $6,  and  city  taxes,  $182;  making  a  total  of  $083.  all  secured 
by  liens  on  the  property;  that  appellant's  debt  was  created  in  19C0,  and  that 
all  sums  that  have  been  credited  to  appellee  on  the  purchase  of  the  house 
and  lot  were  paid  before  appellant's  debt  was  created;  that  appellee  is,  and 
for  years  past  has  been,  a  bona  ilde  housekeeper  with  q  family,  and  that  she 
and  her  family,  consisting  of  an  imbecile  daughter  and  crippled  son,  were 
occupying  the  house  and  k)t  in  coiiCroversy  as  a  homestead,  at  the  time  of 
t!ie  creation  of  appellant's  debt  and  the  stile  of  the  property  under  her  exe- 
cution; and,  finally,  that  the  value  of  the  house  and  lot  is  $1,600.  It  is  ap- 
parent from  the  foregoing  facts  that  the  property  in  controversy  is  not  worth 
tlie  amount  of  the  lien  debts  and  appellee's  right  of  homestead.  Of  this  fact 
there  is  manifestly  no  doubt  In  the  mind  of  appellant,  as  she  rejected  the 
oler  made  by  appellee  in  the  petition,  to  accept  of  appellant  $1,000  in  lieu  of 
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«  homestead,  if  the  latter  would  pay  the  lien  debts  against  the  property,  or 
Yeoeive  a  oonveyanoe  of  the  same  and  assume  the  payment  of  the  lien  debts. 
It  is,  however,  Insisted  for  appellant  that  certain  improvements  were  made 
upon  the  lot  after  her  debt  was  created,  in  the  shape  of  an  additional  build- 
ing, and  by  painting  the  dwelling  house,  and  that  to  the  extent  of  these 
alleged  improvements,  the  property  should  be  subjected  to  the  payment  of 
her  debt. 

The  {Minting  can  not  be  said  to  be  an  improvement  in  the  sense  contended 
tor  by  appellant.  It  did  not  add  to  the  value  of  the  property  except  by  way 
-of  preventing  waste  and  depreciation.  The  building  referred  to  is  a  cheap 
box  house  or  shed  room  of  poor  material,  which  was  erected  in  the  rear  of 
and  adjoining  the  dwelling  house,  by  appellee's  son  and  one  Wright,  at  a 
-cost  of  S160,  for  use  in  the  manufacture  of  potato  chips.  But  it  was  in  proof 
that  this  small  room  was  put  there,  by  the  persons  building  it,  under  an  agree- 
ment with  appellee  that  it  might  be  removed  by  them  at  any  time.  So  it  is 
not  owned  by  appellee,  is  not  a  part  of  her  lot,  and  does  not  in  the  least  add 
to  its  value.  It  is  evident  that  a  sale  of  the  house  and  lot  in  controversy 
would  not  realize  a  sum  suificient  to  pay  the  lien  debts  outstanding  against 
the  property,  and  the  value  of  appellees'  homestead ;  and  these  demands  must . 
all  be  satisfied  before  appellant  can  receive  anything  upon  her  debt,  so  it  is 
•difficult  to  understand  of  what  benefit  it  would  be  to  appellant  to  sell  the 
property.  But,  as  under  her  execution  sale  and  by  virtue  of  section  1709, 
Kentucky  Statutes,  appellant,  as  purchaser,  acquired  a  lien  upon  the  house 
«Dd  lot  subject  to  the  incumbrances  existing  thereon,' she  may,  upon  bring- 
ing the  Uenholders  into  court,  insist  upon  a  sale  of  the  property  to  satisfy, 
first,  the  lien  debts,  second,  appellee's  right  of  homestead,  and,  finally,  her 
own  del)t  out  of  any  surplus  remaining.  (Wilson,  &c.  v.  Flanders,  24  Ky. 
Law  Rep.,  1303;  Atkins  v.  Kmerson,  10  Bush,  18.) 

It  was  error,  therefore,  for  the  chancellor  to  set  aside  the  sale  under  appel- 
lant's execution,  and  also  error  to  declare  that  no  lien  was  thereby  created 
upon  the  lot  in  appellant's  favor  for  her  debt,  though  such  lien  is  subor~ 
dinate  to  the  value  of  appellee's  homestead  and  the  lienp,  for  purchase 
money,  taxes,  painting,  etc.,  yet  unpaid,  as  shown  by  the  record.  When  the 
case  returns  to  the  lower  court  the  appellant  should  be  allowed  by  proper 
pleading  to  bring  the  lienholders  before  the  court,  that  their  liens  may  be 
enforced.  But  in  the  event  appellant  should  decline  to  demand  a  sale  of  the 
house  and  lot  as  herein  directed,  or  to  bring  the  lienholders  before  the  court 
for  that  purpose,  the  chancellor  may  again  enter  judgment  quashing  the 
sale,  digohurging  the  Hen  thereby  created  in  appellant's  favor,  and  dismiss 
her  petition. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for  further  pro- 
ceedings  consistent  with  the  opinion  herein. 


CHICAGO,   St.   LOUIS   &   NEW   ORLEANS   R.   R.  CO.  v.  SULLIVAN. 

(Filed  May  10,  1904— Not  to  be  reported.) 

Attorney's  fees — Bonds— In  an  ad  quod  damnum  proceeding  against  ap- 
pellant it  deposited  the  amount  of  the  judgment  with  the  county  clerk  as 
required  by  statute,  and  took  an  appeal  to  the  circuit  court  when  it  attempted 
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to  take  possession  of  the  right  of  way  when  appellee  resisted  on  the  idea  that 
the  money  had  not  been  paid  over  to  him  which  the  jury  assessed.  Appel' 
lant  then  sned  out  an  injunction  restraining  appellee  from  interfering  with 
its  possession  of  the  right  of  way,  but  the  restraining  order  being  dissolved 
by  the  judge  of  the  lower  court,  and  a  judge  of  the  Court  of  Appeals  refusing 
to  reinstate  it  appellee  brought  an  action  upon  the  injunction  bond  to  recoT^r 
tTBTellDg  expenses,  attorney's  fees  and  other  costs  incurred  in  defending  the 
injunction  proceeding.  Held— It  was  error  in  the  lower  court  in  overruling 
a  demurrer  to  the  petition  In  this  action.  The  law  is  well  settled  in  this 
State  that  the  only  damage  that  can  be  recovered  in  this  class  of  cases  is 
''such  as  results  from  the  operation  of  the  injunction  itself."  The  trial 
court  should  have  given  a  peremptory  instruction  to  find  for  the  defendant. 

Bobbins,  Thomas  &  Corbett,  J.  M.  Dickinson,  Pirtle  Ss  Trabue  and  Jacob 
Corbett  for  appellant. 

J.  D.  Wlckliffe  for  appellee. 

Api>eal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Chief  Juetioe  Burnam. 

A  jury  awarded  the  appellee,  Jerry  M.  Sullivan,  $3,000  as  damages  in  an 
^'ad  quod  damnum"  proceeding  instituted  by  appellant  for  a  condemnation 
of  a  right  of  way  through  his  farm  in  Ballard  county  for  their  railway\line 
from  Cairo  to  Paducah.  The  appellant  deposited  the  full  amount  of  this 
judgment  with  the  county  clerk  as  required  by  the  statutes,  and  on  the  same 
day  prosecuted  an  appeal  therefrojn  to  the  circuit  court.  When  they 
attempted  to  take  possession  of  the  right  of  way,  appellee  resisted  on  the 
gfound  that  they  had  not  paid  over  to  him  the  money  assessed  by  the  jury. 
The  railroad  company  thereupon  brought  an  action  in  the  Ballard  Circuit 
Court  for  an  injunction  restraining  the  defendant  from  interfering  with 
their  possession  of  the  condemned  "right  of  way."  The  temporary  restrain- 
iDg  ord^r  was  granted  by  the  clerk  after  the  execution  of  a  bond  to  appellee 
by  apiwllant,  that  they  would  pay  such  damages  as  he  might  sustain  by  rea- 
son thereof.  This  temporary  restraining  order  was  subsequently  dissolved 
by  the  judge  of  the  Ballard  Circuit  Court,  and  upon  appeal  by  the  railroad 
company  to  a  judge  of  this  court,  a  motion  to  rein.state  was  overruled. 

Thereupon  appellee  brought  this  action  upon  the  injunction  bond  taken  by 
the  clerk,  to  recover  traveling  expenses,  "attornpy's  fees, ' '  and  other  costs  in- 
curred in  defending  the  injunction  proceeding.  A  demurrer  was  filed  by  the 
defendant,  which  was  overruled  by  the  court,  and  upon  a  trial  before  a  jury 
resulted  in  a  verdict  under  peremptory  instruction  for  S500  attorney's  fees  in 
favor  of  the  plaintiff  and  the  defendant  has  appealed.  The  law  is  well  settled 
by  a  long  line  of  decisions  in  this  State  that  the  only  damage  that  can  be  recov- 
ered in  this  class  of  cases  is  "such  as  results  from  the  operation  of  the  in- 
junction itself."  The  rule  is  stated  with  great  perspicuity  in  the  New  Na- 
tional Turnpike  Co.  v.  Dulaney,  &c.,  86  Ey.,  618,  in  these  words:  "When  the 
attachment  or  injunction  is  merely  ancillary  or  in  aid  of  the  relief  sought, 
or  is  relied  on  to  secure  the  relief  when  obtained,  or  to  prevent  the  commis- 
sion of  a  wrongful  or  tortuous  act  that  would  result  in  irreparable  injury 
before  the  termination  of  the  prime  cause  of  action,  then  a  recovery  may  be 
had  on  the  bond  for  the  payment  of  reasonable  counsel  fees,  when  the  de- 
fendant has  succeeded  in  discharging  the  attachment  or  dissolving  the  in- 
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Junction ;  but  on  the  contrary  when  the  injunction  Is  the  relief  sought  and 
In  fact  Kives  the  relief,  if  sustained,  no  recovery  for  counsel  fees  can  be- 
had. ' ' 

This  case  was  preceded  by  Burgin  v.  Sharer,  68  Ky. ,  8d9,  and  has  been 
followed  in  Bennett  ▼.  Lambert,  100  Ky. ,  781 ;  Taylor  &  Apperson  v.  Hamil- 
ton, &c.,  108  Ky.,  120:  Williams  v.  Allen,  21  Ky.  Law  Bep  ,  1101;  Simpkin» 
V.  Well,  &c.,  82  Ky.  Law  Rep.,  542,  and  numerous  other  cases.  The  pro- 
ceeding in  which  the  bond  sued  on  was  executed  wns  not  in  any  sense  an- 
cillary to  the  condemnation  proceedings.  The  only  question  involved  in  the 
proceedings  was  whether  the  railroad  company  was  entitled  to  the  possession 
of  the  condemned  right  of  way  after  having  deposited  the  amount  assessed 
in  favor  of  appellee  by  the  ad  quod  damnum  jury,  with  the  county  clerk.  If 
the  injunction  in  that  case  had  been  sustained,  it  covered  all  the  relief 
sought,  and  the  Judgment,  therefore,  dissolving  the  injunction  does  not  au- 
thorize the  recovery  of  attorney's  fees.  We  think  the  trial  court  erred  in  not 
giving  to  the  jury  a  peremptory  instruction  to  find  for  defendant. 

Judgment  reversed  and  cause  remanded  for  proceedings  consistent  with 
this  opinion. 


INGRAM  V.  ISON. 
(Filed  May  10,  1904— Not  to  be  reported.) 

1.  Sale  of  land— Plea  of  infancy— Where  appellant  sold  his  land  to  appellee, 
representing  to  him  at  the  time  that  he  was  twenty-one  years  of  age  and  his- 
mother  at  the  same  time  saying  to  appellee  that  appellant  was  of  age,  and 
it  appearing  that  at  the  time  appellant  was  a  married  man  with  two  chil- 
dren and  the  wearer  of  a  full  beard,  the  action  of  the  chancellor  In  dismis- 
sing his  petition  seeking  to  set  aside  the  deed,  will  not  be  disturbed. 

2.  Same— Ratification— Where  one  sold  land  to  another,  his  i-ental  of  it 
from  the  vendee  two  years  after  he  became  of  full  age,  was  a  ratification  of 
the  sale  and  a  recognition  of  appellees'  right  and  title  to  it. 

D.  D.  Fields  and  S.  B.  Dishman  for  appellant. 

Ira  Field,  D.  Hays  and  Salyer  &  Baker  for  appellee. 

Appeal  from  Lietcher  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

On  September  6,  1896,  the  appellant,  Leander  Ingram,  sold  and  conveyed 
to  the  appellee,  Philip  Ison,  one  hundred  acres  of  land  in  Letcher  county 
for  $100.  The  deed  was  duly  accepted  and  put  to  record  by  appellee,  the 
possession  of  the  land  immediately  delivered  to  him,  and  the  consideration 
mentioned  in  the  deed  paid  to  appellant. 

July  12,  1901,  this  action  was  instituted  by  appellant  to  set  aside  the  deed 
and  recover  the  land,  upon  the  ground  that  he  was  under  twenty-one  years 
of  age  at  the  time  of  the  sale  of  the  land  and  the  execution  of  the  deed.  It 
was  also  averred  in  the  petition  that  the  consideration  for  the  conveyance 
was  grossly  inadequate,  and  that  the  land  was  worth  three  times  the  amount 
paid  for  it  by  the  appelleet  The  answer  of  appellee  denied  the  averments  of 
the  petition  as  to  infancy,  and  gross  inadequacy  of  price,  and  averred  that 
appellant,  at  the  time  of  the  sale  and  conveyance  of  the  land,  represented  to- 
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appellee  that  he  was  over  twenty- one  years  of  age,  that  It  wns  known  to  ap:: 
peUee  that  lie  was  a  married  man  and  the  father  of  two  children,  and  that  • 
he  then  ^ore  «  full  beard,  and  in  every  way  appeared  to  be  over  twenty-one 
years  of  age. 

The  answer  also  averred  that  appellee  in  good  faith  believed  when  he  pur- 
chased the  land  and  accepted  the  deed,  that  appellant  was  twenty- one  years 
of  age,  and  was  iuduoed  by  the  latter's  representation  that  such  was  his  age, 
to  enter  into  the  contract  and  take  the  deed,  and  further  that  it -appellant 
was  not  in  fact  over  twenty -one  years  of  age  at  that  time,  he  is  by  reason  of 
his  false  and  fraudulent  representations  that  such  was  his  age,  estopped  to 
deny  or  repudiate  the  sale  and  conveyance  to  appellee;  that  appellee  had  in* 
good  faith  made  valuable  and  lasting  improvements  upon  the  land  whereby 
its  vendible  value  was  increased,  and  to  the  end  that  he  might  recover  the 
added  value  thus  given  the  land,  if  the  chancellor  should  see  fit  to  set  aside 
the  conveyance,  the  answer  was  made  a  counterclaim  and  set  off  against  the 
appellant.  A  reply  was  filed  by  appellant  traversing  the  allirmative  matter 
of  the  answer,  and  later  appellee  filed  an  amended  answer  in  which  it  was- 
averred  that  appellant,  after  he  arrived  at  twenty-one  years  of  age,  ratified 
the  sale  and  conveyance  of  the  land  madefto  appellee  during  his  minority, 
by  renting  the  land  of  appellee  two  years  in  succession.  To  this  amendment- 
no  reply  was  filed  and  no  ordf'r  taken  controverting  it  of  record. 

We  find  from  an  examination  of  the  record  that  the  evidence  is  conflicting 
as  to  appellant's  age  at  the  time  of  the  sale  and  conveyance  of  the  land.  It,, 
however,  appears  from  his  proof  that  he  lacked  only  a  month  of  being- 
twenty-one  at  that  time.  Much  of  the  evidence  strongly  conduces  to  show 
that  he  had  then  attained  his  majority,  and  it  is  admitted  that  he  was  a 
married  man  with  two  children  and  the  wearer  of  a  full  beard.  If  the  de- 
termination of  the  rights  of  the  parties  were  made  to  rest  upon  the  matter 
of  his  age  at  the  time  of  the  conveyance,  it  must  be  confessed  that  a  correct 
solution  of  that  question  would  be  difllcult  under  the  evidence.  There  is,. 
however,  no  doubt  from  the  evidence  that  both  the  appellant  and  his  mother,. 
at  the  time  of  the  execution  and  acknowledgment  uf  the  deed,  represented 
to  the  appellee  that  he  was  twenty  one  years  of  age.  and  there  is  no  proof 
whatever  tending  to  show  that  appellee  had  information  from  any  source 
that  he  was  under  that  age.  In  fact,  it  appears  from  the  evidence  that  the 
appellee  never  had  any  iufornmtion  that  appellant  claimed  to  be  under 
twenty-one  at  the  time  of  making  the  conveyance  until  about  a  month  be- 
fore the  institution  of  this  action. 

We  are  of  opinion  that  the  chancellor  did  right  in  dismissing  appellant's, 
action.    He  was  not  entitled  to  the  relief  sought.    In  Schmithimer  v.  Eize- 
man,  7  Bush,  298,  it  was  held  by  this  court  in  a  case  where  an  infant  feme- 
covert  was  seeking  to  set  aside  a  deed  that  she  and  her  husband  had  made, 
to  one  who  had  been   induced  by  their  false  representations  that  she  was. 
twenty-one  years  of  age,  to  purchase  her  land,  that  a  court  of  equity  could 
not  grant  the  relief  sought.    In  discussing  the  question,  the  court,  in  the 
case  supra,  said:   '^Neither  infancy  nor  coverture  can  excuse  parties  guilty 
of  fraudulent  concealment  or  misrepresentation,   for   neither  infants  nor 
femes  covert  ar J  privileged  to  practice  frauds  upon  innocent  ones.    In  this. 

vol.  26—4 
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case  the  oonveyanoe  Is  only  voidable,  the  contraot  is  fuliy  executed.  Appel- 
lee asks  only  to  be  left  Id  the  undisturbed  possession  of  property  for  which 
ihe  has  paid  a  fair  and  full  consideration.  The  chancellor  could  give  no  re- 
lief without  making  himself  a  party  to  her  iniquitous  and  fraudulent  con- 
•duct."    •    •    • 

In  the  case  at  bar  the  appellee  is  not  asking  as  against  an  infant  the 
specific  performance  of  an  unexecuted  contract.  The  contract  is  an  executed 
one,  which  'the  alleged  infant  is  seeking  to  avoid  four  years  after  it  was 
made,  and  as  he  does  not  appear  with  clean  hands,  he  was  not  entitled  to  re- 
lief. The  evidence  shows  beyond  a  doubt  that  the  price  paid  by  appellee  for 
the  land  was  its  fair  value  at  the  time,  and  no  claim  can  be  made  of  unfair 
dealing  on  his  part  in  the  contract  with  reference  to  the  land.  Furthermore 
the  judgment  should  have  gone  for  appellee  in  the  court  below  upon  the 
ground  that  appellant,  after  the  conveyance  of  the  land  and  attaining  his 
majority,  ratified  the  sale  and  deed  by  renting  the  land  of  appellee,  thereby 
recognizing  his  right  and  title  to  same. 

In  Haffert  v.  Miller,  86  Ky.,  574.  it  is  said:  *'The  deed  of  an  infant  con- 
veying real  estate  where  any  valuable  consideration  passes  to  him  is,  as  well 
settled  by  this  court,  not  absolutely  void,  but  voidable  merely,  and  he  has 
an  election  after  his  disability  to  affirm  or  avoid  it.  To  confirm,  it  is  not 
indispensable  that  he  should  re-acknowledge  the  first  or  execute  a  new  deed, 
but  he  may  do  so  after  full  age  by  an  act  In  pals  *  *  *  and  there  must  be 
some  positive  act  or  words  of  the  minor  from  which  his  assent  to  the  deed 
•executed  during  his  minority  may  be  inferred." 

The  renting  of  the  land  by  appellant  from  appellee  two  years  after  his 
reaching  full  age,  was  hardly  less  positive  in  its  ratification  of  the  convey- 
ance theretofore  made  In  infancy,  than  would  have  been  a  writing  con- 
:firmatory  of  appellee's  title. 

Wherefore,  the  judgment  Is  aflBrmed. 


COX  V.  SHELBY  COUNTY  TRUST  CO. 
(Filed  May  10,  1904— Not  to  be  reported.) 

1.  Wills— Where  testator  provided  In  his  will  that  the  trustee  should  sell 
his  land  whenever  a  fair  price  could  be  obtained  for  It,  It  was  not  Incumbent 
upon  the  trustee  to  advertise  the  sale  by  posting  notices  or  to  obtain  the 
•consent  of  any  one  before  making  the  sale. 

2.  Same— Power  of  court — Where  one  was  appointed  trustee  under  a  will, 
the  court  having  the  power  to  limit  Its  authority,  did  not  do  so,  a  sale  by 
the  trustee  In  accordance  with  the  provisions  of  the  will,  will  not  be  dis- 
turbed. 

Gilbert  &  Gilbert  and  Harrison  for  app?11ant. 

J.  C.  Beckham  &  Son  and  Willis  &  Todd  for  appellees. 

Appeal  form  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  18th  day  of  June,  1879.  Fielding  Neal  made  and  executed  his  will, 
which,   after  his  death,  was  duly  probated  in  the  Shelby  County  Court. 
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^hat  part  of  the  will  having  applloatlon  to  the  questions  Involved  In  tblt 
litigation  la  as  follows:  "After  my  debts  and  funeral  expenses  are  paid,  I 
•give  unto  my  beloved  wife,  Bettle  Neal,  one  third  of  all  my  property,  both 
real  and  personal,  during  her  life,  and  at  her  death  the  amount  so  given  to 
her  i»  to  go  to  my  granddaughter,  Bertie  Neal  Amis.    I  bequeath  unto  my 
^sid  granddaughter,  Bertie  Neal  Amis,  two-thirds  of  all  my  estate  in  trust 
tor  the  sole  and  separate  use  of  my  said  granddnughter,  Berito  Neal  Amis, 
-during  ber  life.    In  case  my  said  granddaughter  should  marry,  then  the 
^eaid  estate  is  to  be  held  by  the  trustee  hereinafter  named,  in  trust  tor  her, 
and,  Iti  addition  to  that,  is  to  be  held  free  from  the  use,  oontrol  and  the  lia« 
bilities  of  her  husband;  upon  the  death  of  my  granddaughter,  Bertie  Neal 
Amis,  it  is  my  will  that  the  estate  hereby  willed  to  the  said  Bertie  Neal 
'Amis  shall  go  to  her  children,  if  she  have  any,  and  if  she  should  die  without 
isusue  and  before  she  is  of  age,  then  in  that  event  it  is  my  will  that  the  estate 
eo  devised  to  her  shall  be  equally  divided  between  the  children  of  my  three 
•children,  namely,  James  Neal,  Richard  and  Oakley  Neal.     I  appoint  A.  P. 
Gorrithers  executor  and  trustee,  and  require  that  be  give  good  and  suflScient 
security,  and  should  the  said  A.  P.  Gorrithers  fail  or  refuse  to  serve,  it  is 
my  will  that  a  court  of  competent  jurisdiction  appoint  some  suitable  per- 
son in  his  place;  in  this  event,  bond  should  be  required  by  the  court.    It  is 
my  will   that  all  my  real  estate  shall  be  sold  whenever  the  property  will 
bring  a  fair  price,  and  the  proceeds  be  invested  in  such  a  way  as  the  trustee 
may  think  best. " 

Appellant  is  the  Bertie  Neal  Amis  mentioned  in  the  will,  she  having  mar- 
ried W.  £.  Cox  in  the  year  1898,  and  by  whom  she  has  two  or  three  living 
-children.     Gorrithers  qualified  1x»th  as  trustee  and  executor  under  the  will. 
When  appellant  became  the  wife  of  W.  £.  Cox,  he  qualified  and  executed 
bond  as  her  trustee  and  acted  as  such  until  the  fall  of  1807,  when  he  re- 
signed, and  the  appellee,  trust  company,  was  appointed  in   his  stead.    The 
order  of  court  with  reference*  thereto  Is  as  follows:  "The  resignation  of  W. 
£wing  Cox,  trustee  of  Bertie  Amis  Cox,  is  now  accepted,  and  he  is  released 
from  all  furtber  liability  and  duty  as  such  trustee  except  as  shown  in  this 
jadgment  for  the  above  sum.    And  then  the  court,  upon  Its  own  motion, 
•appointed  the  Shelby  County  Trust  Co. ,  trustee  of  Bertie  Amis  Cox,  under 
the  will  of  Fielding  Neal,  to  take,  hold  and  manage  the  estate  held  in  trust 
for  Bertie  Amis  Cox  under  the  will  of  said  Fielding  Neal." 

The  property  devised  to  Mrs.  Neal,  the  widow  of  the  testator,  and  appel- 
lant was  divided  between  them  soon  after  the  probation  of  the  will,  appel- 
lant receiving  in  the  division  as  part  of  the  devise  to  her,  a  valuable  farm 
consisting  of  580  acres,  if hich  is  the  subject  of  this  controversy.  Appellee, 
trust  company,  on  the  14th  day  of  October,  1908,  sold  this  tract  of  land  to  its 
co-appellees  herein,  McCormick  &  Olgesby,  for  the  price  of  $20,600,  one-third 
-cash,  and  balance  on  time,  with  interest.  This  sale  was  made  privately, 
that  is,  without  order  of  court  or  posting  advertisements.  Appellant  insti- 
tuted this  action  for  the  pui^ose  of  having  this  sale  set  aside  by  the  court, 
alleging  that  the  property  had  been  sold  without  and  against  her  consent, 
and  without  the  power  of  the  trust  company  to  make  the  sale,  and  at  a  great 
SBcriflce.  Appellees  made  an  issue  with  her  upon  these  questions,  and  the 
«ourt*,  after  hearing  the  case,  found  against  ber.  and  she  has  appealed. 
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It  appears  from  the  recorf).  that  appeHee,  tru&t  .compaDyi'  had  doubts.as  to* 
its  powe^  to  convey  this  property  tq  its  co- appellees  Id  its  capacity  as  trustee- 
under  the  will,  and,  on  the  day  of  the  sale  of  the  land,  Corrithers  resigned 
as  executor  of  the  will,  and  the  county  court  appointed  the  appellee,  trust 
company,  administrator  de  bonis  non  with  the  will  annexed,  and  in  making 
the  conveyance  to  its  co  appellt'es  it  signed  and  executed  the  deed  in  both 
capacities.     The  resignation  of  Corrithers,  as  executor,  and  the  appointment- 
of  appellee  in   hly  stead  was  of  no  force  or  eflfect.     The  office  of  exe^^utor, 
under  this  will,  ceased  when  Corrithers  made  his  final  settlement  in  1890, 
and  turned  over  the  estate  in  his  hands  to  himself  as  trustee.     If  this  deed  is 
valid,  it  is  so  by  reason  of  the  trust  company  executing  it  as  trustee  under 

ft 

the  will  of  Fielding  Neal,  as  authorized  by  the  prder  of  court  copied  above. 

The  will  not  only  empowered,  but  directed,  that  this  property  should  be- 
sold  whenever  it  would  bring  a  fair  price.  Appellant  claims  that  this  power 
was  given  to  Corrithers;  that  the  testator  reposed  personal  confidence  in 
him;  that  he  did  not  mean  that  this  power  was  to  be  exercised  by  any  trus- 
tee other  than  Corrithers.  We  can  not  agree  with  this  construction  of  the- 
will.  The  language  directing  a  sale  of  the  real  estate  applied  equally  to- 
Corrithers  or  any  person  which  a  couit  of  competent  jurisdiction  might  ap- 
point to  act  as  such  trustee. 

Appellant  also  contends  that  the  appellee,  trust  company,  had  no  power 
to  execute  the  provisions  of  the  will  in  regard  to  a  sale  of  the  property  ex- 
cept it  was  authorized  by  the  court  appointing  it,  and  that  the  court  did  not 
give  it  power  to  make  a  sale.  We  agree  with  appellant  that  the  court  had 
the  power  to  limit  tAie  authority  of  appellee,  and  could,  by  an  order  of  court, 
have  prohibited  a  sale  altogether,  or  placed  it  upon  terms  in  making  a  sale;, 
such  as  advertising  and  fixing  the  terms  of  the  sale  and  requiring  it  to  re- 
port the  sale  to  the  court  for  its  confirmation,  but  as  we  understand  the 
order  of  court,  it  did  not  limit  the  powers  of  appellee,  but  appointed  it  trus- 
tee of  Bertie  Amis  Cox  under  the  will  of  Fielding  Neal  to  take,  hold,  man- 
age or  sell  it,  as  authorized  by  the  will  of  Fielding  Neal.  In  such  case  it> 
was  not  incumbent  upon  the  trustee  to  advertise  the  sale  by  posting  notices, 
or  to  obtain  the  consent  of  any  one  before  making  the  sale.  The  only  re- 
quirement was  that  the  trustee  should  sell  it  when  a.fair  price  could  be^ 
obtained  therefor.     (13  B.  M.,  564.) 

There  was  much  proof  heard  on  the  question  as  to  whether  or  not  the 
property  brought  a  fair  price,  the  preponderance  of  which  was  in  favor  oC 
appellees  on  this  question. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed.. 


SCHLITBAUM  v.  COMMONWEALTH. 

(Filed  May  10,  1904— Not  to  be  reported.) 

Criminal  law— Where  the  bill  of  exceptions  and  the  bill  of  evidence  have 
been  stricken  from  the  record,  leaving  the  sole  question  as  to  the  sufficiency 
of  the  indictment  for  the  consideration  of  this  court,  the  specifications  in 
the  indictment  being  substantially  made  in  the  language  of  the  statute,  a 
Judgment  of  conviction  will  not  be  disturbed.    . 

« 

Glenn  &  Bingo  and  Heavrin  &  Woodward  for  appellant. 
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"N.  B.  Hays  And  Lorraine  Mix  for  appellee. 
Appeal  from  Ohio  Circuit  Court. 
Opinion  of  the  court  by  Judge  Nunn. 

This  appeal  is  from  a  judgment  of  the  Ohio  Circuit  Court  sentencing  the 
appellant  to  one  year  In  the  State  penitentiary. 

The  bill  of  exceptions  and  the  bill  of  evidence  have  been  stricken  from  the 
record  on  motion  of  appellee,  which  leaves  the  sole  question  of  the  suffl- 
-ciency  of  the  Indictment  for  the  consideration  of  this  court.  The  appellant 
was  indicted  in  the  Ohio  Circuit  Court  for  embezzlement  under  section  1209 
of  the  Kentucky  Statutes.  The  indictment  is  specific  and  certain  and  con- 
tains the  requisites  of  an  indictment  as  defined  by  the  Criminal  Code,  sec- 
tions 199  and  124.  It  charges  that  the  appellant  was  the  agent  of  the  Illinois 
Central  B.  B.  Co.  ^  that  while  in  its  employment  and  acting  as  the  agent  of 
this  corporation,  he  unlawfully,  willfully  and  feloniously  converted  186  of 
lawful  money  of  the  United  States,  the  kind,  character  and  particular  de- 
-ecription  of  which  was  unknown  to  the  grand  jury;  that  this  money  waB 
the  property  of  this  corporation  and  was  convi^rted  to  his  own  or  to  the  use 
of  anoth(«r,  one  Bcatner;  that  this  money  came  into  appellant's  possession 
liy  reason  of  his  employment  with  this  corporation  and  that  same  was  oon- 
Terted  to  his  use  for  the  purpose  of  depriving  this  corporation  of  the  money. 
The  specifications  in  the  indictment  are  substantially  made  in  the  language 
^f  the  statutes,  which  have  Ijeen  approved  in  the  cases  of  Clark  v.  Common- 
wealth.  97  Ky.,  76;  Clifford  v.  Commonwealth,  ^  Ky.,  i;  Jones'  v.  Com- 
monwealth, 13  Bush,  856,  and  Fisher  v.  Commonwealth,  94  Ey.  Law  Bep., 
:900. 

Wherefore,  the  judgment  of  the  lower  court  Is  affirmed. 


30UTHEBN  BY.  IN  KENTUCKY  v.  BAILEY  BBOS. 

(Filed  May  10,  1904— Not  te  be  reported.) 

1.  Ballroads— Damages— Shipment  of  stock— A  judgment  against  appel- 
ilant  for  $1,990  damages  for  delay  In  the  shipment  of  seventeen  head  of  horses 
"Will  not  be  disturbed  where  the  evidence  conduces  to  show  that  the  damages 
resulted  from  the  negligence  and  delay  of  appellant  in  its  transportation  of 
the  horses. 

9.  Same— In  an  action  against  a  carrier,  for  damages  resulting  to  stock 
which  it  undertakes  to  transport,  the  rule  is  that  if  from  the  preponderance 
-or  weight  of  the  evidence  the  jury  can  find  that  the  cause  of  the  injury  is 
the  carrier *8  negligence  instead  of  the  negligence  of  some  one  else,  or  instead 
-of  a  mere  accident,  then  the  plaintiff's  case  for  recovery  is  made  out. 

Wallace  &  Harris  for  appellant. 

D.  L.  Thornton  for  appellees. 

Appeal  from  Woodford  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

In  this  action  judgment  was  rendered  upon  the  verdict  of  a  jury  awarding 
•appellees  tl,9S0  In  damages  ofi  account  of  the  alleged  negligent  delay  in  the 
shipment  of  seventeen  head  of  horses  from   Bailey  Station   in  Woodford 
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county,  Kentucky,  to  Chicago,  111. ,  it  being  alleged  that  the  horses,  by  reft- 
Bon  of  the  delay  and  negligent  exposure  by  appellant,  contracted  colds,  and 
were  diminished  in  value  to  that  extent.    The  shipment  was  made  in  the- 
latter  part  of  April,  1901.    The  horses  had  been  prepared  with  much  care- 
and  liains  for  sale  at  Chicago.    They  had  been  trained  and  carefully  groomed 
and  put  in  condition  through  the  winter  months.    They  were  saddle  or  com- 
bined horses.    The  bill  of  lading  or  contract  of  shipment  provided  for  the- 
Oarrying  of  the  car  of  stock  from  Bailey  Station  to  Louisville  by  appellant), 
there  to  be  delivered  to  a  connecting  carrier.     On  account  of  the  delay  which 
is  unexplained,  or  at  least  not  8atisfaofK)rily  explained,  the  car  of  stock  did 
not  reach  Louisville  in  time  to  make  connection  with  the  regular  outgoing 
train  which  should  have  taken  it  out  had  it  arrived  at  the   time  scheduled. 
Owing  to  a  drawhead  in  the  car  being  out  of  repair  it  had  to  be  repaired  at 
Louisville.     This  further  delayed  the  delivery  of  the  car  to  the  connecting^ 
carrier.    Although  the  parties  had  agreed  for  a  reasonable  delay  within 
which    this  drawhead  might  be  repaired  at    Louisville,   appellee  having- 
Belected  this  particular  car^  an  Arms  Palace  Horse  Car,  not  owned  by  ap- 
pellant, yet  there  was  proof  to  show  that  the  repairing  was  not  done  within^ 
a  reasonable  time,  and  that  the  car  was  thereby  unnecessarily  further  de- 
layed.   There  was  also  evidence  tending  to  show  that  in  doing  the  work,  ap- 
pellant's car  repairers  left  the  doors  open  an  unnecessary  length  of  time,  so- 
that  the  horses  were  chilled.     It  was  proven  that  on  that  day  the  weather 
was  freezing  at  Louisville,  being  cloudy,  windy  and  snowing.     The  person 
in  charge  oif  the  horses  testified  that  on  the  following  morning*  they  devel- 
oped symptoms  of  cold  and  influenza,  refusing  to  eat  or  drink,  indeed  being 
so  swollen  about  the  throat  that  many  of  them  were  not  able  to.    They  con- 
tinued to  grow  worse  until  they  reached  Chicago.     Their  condition  was  such 
thi^t  the  sale  was  postponed  for  quite  a  while,  and  some  of  the  horses  were 
BO  reduced  in  value  as  to  entail  considerable  loss  upon  the  owners. 
^   Appellant  contends  that  it  was  not  shown  where  or  how  the  horses  con- 
tracted the  colds,  that  they  had  been  blanketed  and  kept  in  warm  stables  all' 
the  winter,  that  they  were  walked  over  frozen  ground  from  the  stables  to 
the  car  the  day  they  were  shipped,  and  that  they  might  have  caught  the 
cold  in  that  way;  or,  that  they  might  have  contracted  cold  because  of  the 
sudden  .and  radical  change   In   the  weather,  and  especially  as  they  went- 
north  after  leaving  appellant's  line  of  road,  and  not  at  all  because  of  any 
negligence  or  fault  of  appellant.    These  matters,  however,  were  all  for  the 
Jury  to  determine.    The  facts  were  elaborately  testified   to  by  witnesses. 
Various  theories  as  to  the  cause  of  the  sickness  were  bubmltted  to  the  jury. 
It  was  for  them  to  determine  under  the  tacts  whether  It  was  caused  by  ap- 
pellant's neglect  in  delaying  the  shipment  and  leaving  the  car  doors  oi)en  as 
stated;   that  such  might  have  been  the  cause  is  not  seriously  denied.     Ap- 
pellant contents  itself  with  claiming  that  neither  of  the  other  theories  sug- 
gested might  also  have  been  the  cause,  and  that  the  verdict  of  the  jury  must 
have  been  speculative.    Whether  one  cause  or  another,  both  or  all  of  which 
have  been  proven  as  existing,  led  to  a  given  result  Is  a  question  of  fact  to 
be  determined  under  all  the  evidence. 

The  oases  of  Hurt  v.  L.  &  N.  B.  B.  Co. ,  ^  Ky   Law  Bep. ,  766,  and  Louis- 
TiUe  Gas  Co.  v.  Kaufman,  Straus  &  Co.,  2U  Ky.  Law  Bep.,  1069,  105  Ky.,. 
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181,  axe  relied  on  wibh  other  oases  of  the  same  import.  Id  the  Hurt  oase  it- 
was  said :  '*It  is  not  enough  to  show  merely  that  the  plaintiff  sustained  hi» 
injui7  while  in  the  service  of  the  master.  Where  the  circumstances  attend- 
ing the  injury  show  nothing  as  to  the  real  cause,  but  leave  it  to  conjecture 
whether  it  was  the  negligence  of  the  master,  the  fault  of  the  injured  servant, 
or  unaccountable  accident,  there  is  a  failure  of  proof.  The  cause  of  the  in> 
jury  must  be  proved.  Unless  it  is  shown  affirmatively  there  can  be  no  re- 
covery. ' ' 

And  so  say  we  yet.  There  is  a  marked  distinction  between  failure  of  proof 
and  conflict  in  proof.  Here  there  was  a  showing  as  to  the  cause  of  the  in* 
jury.  Liike  every  other  disputed  fact,  it  must  be  determined  by  the  jury 
under  all  the  evidence.  This  court  has  never  said,  nor  are  we  aware  that 
any  authority  is  to  be  found,  that  before  a  carrier  can  be  held  liable  for  in- 
jury because  of  its  alleged  negligence,  that  such  negligence  mu8t  be  proved 
to  be  the  cause  of  the  injury  to  the  exclusion  of  a  reasonable  doubt.  But 
the  rule  is  that  if  from  the  preponderance  or  weight  of  the  evidence  the  jury 
can  find  that  the  efficient  cause  of  the  injury  is  the  carrier's  negligence  in 
stead  of  the  negligence  of  some  one  else,  or  instead  of  a  mere  accident,  thenv 
the  plaintiff's  case  for  recovery  is  made  out. 

Api>ellant  contends  that  as  the  written  contract,  the  bill  of  lading,  did  not- 
provide  within  what  time  the  stock  was  to  be  carried,  it  was  improper  to- 
admit  evidence  to  the  jury  proving  statements  by  appellant's  depot  agent  at- 
Bailey  Station  asssuring  appellees  that  the  car  would  be  delivered  at  Chi. 
oago,  or  could  be  delivered  there  within  rto  many  hours.    It   Is  argued  that- 
this  evidence  was  in  effect  the  enlarging  of  a  written  contract  by  parol  testi* 
mony.     It  is  not  claimed  that  the  writing  contained  anything  on  this  point. 
It  was,  therefore,  implied  that  appellant  would  at  least  use  ordinary  dili- 
gence in  transporting  the  stock.     The  statement  of  the  depot  agent  was  at- 
least  competent  to  show  what  was  the  ordinary  and  reasonable  time  within 
which  the  shipment  could  be  made.    It  was  a  statement  made  by  appellant's- 
agent  having  the  transaction  in  charge,  and  in  the  course  of  the  transaction, 
and  operates  as  appellant's  admission  of  such  fact.     Where  an  extraordinary 
and  unusual  delay  occurs  in  the  shipment  under  such  contract  the  implied 
undertaking   in   the  writing  is  broken,  unless  the  carrier  shows  that  the 
delay  was  caused  by  something  beyond  its  control,  that  it  was  unavoidable, 
or,  that  it  was  a  necessary  incident  to  the  prudent  and  proper  management. 
of  its  business  as  carrier  of  passengers  and  live  stock.     We  are  of  opinion 
that  the  evidence  was  relevant.     The  instructions  fairly  present  the  matters, 
at  issue  to  the  jury.    There  was  evidence  to  support  the  verdict  upon  alL 
points. 

Perceiving  no  prejudicial  error  the  judgment  is  affirmed,  with  damages. 


DOXELAN,  OH'N,  &c.  v.  BIRD,  &c. 

(Filed  May  10,  1904.) 

Office  and  officers— Circuit  judge— Vacancy  in  office— When  filled— Under- 
Constitution,  section  152,  providing  '*that  if  the  unexpired  term  will  not 
end  at  the  next  succeeding  annual  election  at  which  eit\ier  city,  town, 
ooanty,  district  or  State  officers  are  to  be  elected  and  if  three  months  inter- 
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Tene  before  said  eiicceedlng  annual  election,  the  office  shall  be  filed  by  ap. 
polntment  until  the  said  election,  and  then  said  vacancy  shall  be  filled  by 
election  for  the  remainder  of  the  term."  A  yaoancy  in  the  office  of  circuit 
Judge  occurring  by  the  death  of  the  incumbent  on  January  1,  1904,  his  sue- 
oesaor  should  be  elected  at  the  regular  November  election,  1904,  the, court 
judicially  knowing  that  at  said  election  presidential  electors  will  be  voted 
for  in  every  county  throughout  the  State,  said  elactors  being  State  officers. 

A.  T.  Root  for  appellant. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  record  herein  presents  an  agreed  case  in  which  the  parties  sought  in 
the  court  below,  and  are  now  seeking  In  this  court,  a  decision  of  the  ques- 
tion as  to  when  an  election  in  Campbell  county  for  filling  the  vacancy  in 
the  office  of  circuit  judge  for  the  seventeenth  judicial  district,  caused  by  the 
«death  of  the  Hon.  John  P.  Newman,  should  take  place,  whether  in  Novem- 
ber, 1904,  or  November,  1906. 

The  decision  of  the  question  submitted  must  turn  upon  the  oonstruotion 
to  be  given  section  152  of  the  Constitution,  for  section  1522,  Kentucky  Stat- 
utes, bearing  on  the  subject  is  but  a  repetition  of  what  we  find  in  the  Con- 
stitution. The  section  of  the  Constitution,  supra,  reads  as  follows:  '^Except 
4i8  otherwise  provided  in  this  Constitution,  vaoanoies  in  all  elective  offices 
«hall  be  filled  by  election  or  appointment,  as  follows :  If  the  unexpired  term 
will  end  at  the  next  succeeding  annual  election  at  which  either  city,  town, 
•county,  district  or  State  officers  are  to  be  elected,  the  office  shall  be  filled  by 
4ippointment  for  the  remaindegr  of  the  tenn.  If  the  unexpired  term  will 
not  end  at  the  next  succeeding  annual  election  at  which  either  city,  town, 
*oountyi  district  or  State  officers  are  to  be  elected,  and  if  three  months  inter- 
Tene  before  said  succeeding  annual  election  at  which  either  city,  town, 
county,  district,  or  State  officers  are  to  be  elected,  the  office  shall  be  filled 
by  appointment  until  said  election,  and  then  said  vacancy  shall  be  filled  by 
election  for  the  remainder  of  the  term.  If  three  months  do  not  intervene 
(before  the  happening  of  said  vacancy  and  the  next  succeeding  annual  elec- 
•tion  at  which  city,  town,  county,  district  or  State  officers  are  to  be  elected, 
the  office  shall  be  filled  by  appointment  until  the  second  succeeding  annual 
•election  at  which  city,  town,  county,  district  or  State  officers  are  to  be 
•elected;  and  then,  if  any  part  of  the  term  remains  unexpired,  the  office  shall 
■be  filed  by  election  until  the  regular  time  for  the  election  of  officers  to  fill 
said  offices.  Vacancies  in  all  offices  for  the  State  at  large,  or  for  districts 
larger  than  a  county,  shall  be  filled  by  appointment  of  the  governor.  All 
other  appointments  shall  be  made  as  may  be  provided  by  law.  No  person 
•flhall  ever  be  appointed  a  member  of  the  general  assembly,  but  vacancies 
therein  may  be  filled  at  a  special  election,  in  such  manner  as  may  be  pro- 
vided by  law. ' ' 

It  appears  that  John  P.  Newman  was  duly  elected  judge  of  the  Eeventeenth 
Judicial  district  at  the  regular  election  held  therein  on  the  3d  day  of  Novem- 
ber, 1903,  for  the  full  terni  of  six  years,  beginning  the  first  Monday  in  Jan- 
uary, 1904;  that  he  received  his  certificate  of  election  from  thie  State  Board  of 
Election  Commissioners,  and  his  commission  from  the  governor,  after  which 
lie  took  the  required  constitutional  and  statutory  oaths.     But  before  th^ 
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arrival  of  the  time  for  undertaklDg  the  performance  of  the  duties  of  his 
office,  Newman  died,  his  deiith  having  occurred  January  1,  1904,  thereby 
i^usinii:  a  vacancy  in  the  office  to  which  he  had  been  elected.  On  January 
27,  190t,  the  governor  duly  appointed  and  commissioned  the  present  incum- 
bent, Albert  S.  Berry,  to  fill  the  vacancy,  and  he  has,  ever  since  his  appoint- 
ment, performed  the  duties  of  the  office. 

Obviously,  the  section  of  the  Constitution,  supra,  will  not  permit  the  ap- 

» 

polntee  of  the  governor  to  continue  in  the  office  in  question,  until  the 
expiration  of  the  term  for  which  his  predecessor  was  elected,  as  the  term 
will  not  end  ^t  the  next  annual  election  at  which  city,  town,  county,  dis- 
trict or  State  officers  will  be  elected.  It  is  equally  manifest  that  the  contin  - 
gency  can  not  arise  that  would  entitle  him  to  conitnue  in  office  until  th^ 
second  annual  election  after  the  happening  of  the  vacancy  at  which  officers 
of  the  classes  named  are  to  be  elected,  because  more  than  three  months  wll 
Intervene  between  the  happenin  g  of  the  vacancy,  and  the  time  for  the  hold- 
ing of  the  first  election  thereafter  of  the  character  indicated,  and  it  is  only 
where  three  months  do  not  intervene  between  the  beginning  of  such  vacancy 
■and  the  next  succeeding  eleetion  at  which  city,  town,  county,  district  or 
State  officers  are  to  be  elected,  that  the  Constitution  will  permit  the  ap- 
pointee to  hold  over  until  the  second  annual  election  occurring  after  the 
liappening  of  the  vacancy. 

As  in  this  case  not  only  three,  but  more  than  ten,  months  will  intervene 
l)etween  the  happening  of  the  vacancy  and  the  next  succeeding  annual  elec- 
tion, if  at  such  election  there  are  to  be  elected  officers  of  the  character  speci- 
fied In  the  section,  supra,  we  think  this  case  must  be  controlled  by  that  part 
of  the  section  which  declares  that,  *'If  the  unexpired  term  will  not  end  at 
the  next  succeeding  annual  election  at  which  either  city,  town,  county,  dis- 
trict or  State  officers  are  to  be  elected,  and  if  three  months  intervene  before 
said  succeeding  annual  election  at  which  either  city,  town,  county,  district 
or  State  officers  are  to  be  elected,  the  office  shall  be  filled  by  appointment 
until  the  said  election,  and  then  said  vacancy  shall  be  filled  by  election  for 
the  semainder  of  the  term.  *' 

The  only  question  that  remains  to  be  determined  is  as  to  whether  at  the 
November  election,  1904,  there  will  be  elected  either  city,  town,  county,  dis- 
trict or  State  officers. 

This  court  judicially  knows  that  on  Tuesday  after  the  first  Monday  in 
November,  1904,  members  of  congress  and  persidential  electors  will  be  voted 
for  In  every  county,  and  elected  throughout  the  State.  In  Eversole  v. 
Brown,  31  Ky.  Law  Rep.,  926,  and  Neeley  v.  McGollum,  21  Ky.  Law  Bep., 
S23,  it  was  held  by  this  court  that  members  of  congreHS  are  not  district  or 
State  officers  within  the  meaning  of  section  162  of  the  Constitution.  But  in 
Todd,  Mayor  V.  Johnson,  County  Clerk,  &c.,  99  Ky.,  550,  it  was  held  by 
this  court  that  presidential  electors  are  State  officers  within  the  meaning  of 
the  section  supra.  We  adhere  to  the  conclusion  expressed  in  that  case,  and 
find  that  it  is  sustained  by  the  Supreme  Court  of  the  United  States  In  cases 
of  McPherson  v.  Blacker,  146  U.  S.,  186;  In  re  Green,  184  U.  S.,  889. 

.We  are  of  the  opinion,  therefore,  that  an  election  should  be  held  in  Camp- 
bell oounty  on  Tuesday  after  the  first  Monday  in  November,  1904,  for  the 
purpose  of  electing  a  circuit  judge  for  the  seventeenth  judicial  district,  to 
fill  the  vacancy  in  that  office  caused  by  the  death  of  John  P.  Newman,  and 
to  serve  during  the  remainder  of  the  term  for  which  he  was  elected. 

Wherefore,  the  judgment  is  affirmed. 
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COMMONWEALTH  v.  PARLIN  Sc  ORENDORFF  CO. 

(Filed  May  10,  1904.) 

1.  Corporations -Unlawfully  conducting  business  —  Penal  action —In  a 
I)enal  action,  under  section  11,  Criminal  Code,  against  a  corporation  for  an 
alleged  violation  of  section  671,  Kentucky  Statutes,  for  carrying  on  business 
in  this  State,  in  Todd  county  without  first  filing  in  the  oflSce  Ojf  the  secre- 
tary of  State  the  statement  required  by  said  section,  giving  the  name  of  an 
agent  and  location  of  his  place  of  business  where  process  could  be  had  on 
him  for  the  corporation,  evidence  showing  that  the  defendant  had,  within  a 
year  before  the  filing  of  the  suit,  deposited  a  lot  of  buggies,  wagons  and  farm 
implements,  with  the  firm  of  Glenn  S^  Qates  in  Todd  county  for  sale,  and 
that  said  firm  had  an  established  place  of  business  and  were  selling  or  offer- 
ing to  s^ll  defendants  goods  as  agents  and  not  as  drummers,  the  goods  being- 
stored  and  kept  at  the  agent's  place  of  business,  was  enough  to  sustain  the 
prosecution.  It  was  not  necessary  in  such  case  to  prove  the  contract  between 
the  defendant  and  its  agent  in  Todd  county,  whether  verbal  or  written. 

2.  Foreign  corporations— Interstate  commerce— Federal  Constitution — The 
defendant  can  not  claim  exemption  on  the  ground  that  it  was  a  foreign  cor- 
poration and  that  the  requirements  of  the  Kentucky  Statutes  was  an  inter- 
ference in  the  nature  of  regulating  interstate  commerce  and,  therefore,, 
repugnant  to  the  Federal  Constltuiton,  as  the  statute  makes  the  same 
requirement  of  all  corporations  whether  foreign  or  domestic. 

N.  B.  Hays. and  J.  B.  Mallory  for  appellant. 

S.  Walton  Forgy  for  appellee. 

Appeal  from  Todd  Circuit  Court. 

Opinion  of  the  court  by  Judge  0*Rear. 

This  is  a  penal  action  under  section  11  of  the  Criminal  Code  of  Practice 
against  appellee  company,  a  corporation,  for  the  alleged  violation  of  section 
671,  Kentucky  Statutes.  It  is  charged  that  appellee  carried  on  business  in 
this  State  in  Todd  county,  without  first  having  filed  in  the  office  of  the 
secretary  of  State  the  statement  required  by  section  ^71,  giving  the  name  of 
an  agent,  and  location  of  his  place  of  business  where  process  could  be  had 
upon  him  for  the  corporation. 

At  the  close  of  the  evidence  for  the  Commonwealth,  the  court  peremptorily 
instructed  the  jury  to  find  the  defendant  not  guilty.  Ihis  appeal  involves 
the  determination  of  whether  there  was  any  evidence  tending  to  establish 
appellee's  guilt.  Appellee  is  an  Illinois  corporation  engaged  in  the  manu- 
facture and  sale  of  farm  Implements  and  vehicles.  One  Leauder  Gates,  of 
the  firm  of  Glenn  &  Gates,  dealers  in  such  implements  at  Klrkniansville,  in 
Todd  county,  was  introduced  as  a  witness  for  the  State.  He  testified  that» 
his  firm  within  a  year  before  the  beginnin;;  of  this  proceeding  had  in  their 
custody  a  lot  of  buggies,  wagons  and  farm  implements,  the  property  of  ap- 
pellee, which  they,  as  agents  for  appellee,  were  offering  to  sell,  and  that  they 
had  sold  some  of  them,  although  the  witness  could  not  recollect  and  would 
.Dot  undertake  to  detail  any  transaction  where  an  actual  sale  had  occurred 
within  the  year.  The  witness  was  asked  whether  his  contract  with  appellee 
was  in  writing.  He  answered  that  It  was  Upon  being  requested  he  pro- 
duced what  he  said  was  understood  to  be  a  copy  of  It.  He  would  not  say, 
however,  that'  It  was  a  copy,  or  whether  he  had  ever  compared  it  with  the 
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original.  The  original  contract  was  not  produced,  nor  was  its  absence  ac- 
counted for,  nor  was  a  notice  served  upon  appellee  to  produce  it.  The  objec- 
tion of  appellee  to  the  Introduction  of  the  alleged  copy  was,  therefore,  prop- 
erly sustained. 

It  is  arRued  that  as  the  contract  between  appellee  and  its  agents.  Glenn  & 
Gates,  was  not  proven,  that  the  Commonwealth  failed  to  establish  its  case. 
We  think  not.  The  terms  of  the  contract  do  not  appear  to  us  to  be  at  all 
material  to  this  prosecution.  The  fact  that  Glenn  &  Gates  conducted  appel- 
lee's business  in  Todd  county  in  this  State  within  a  year  before  the  begin- 
ning of  the  prosecution,  by  selling  or  offering  to  sell  their  wares  at  an 
established  plac«*  of  business  and  not  as  drummers,  the  wares  being  stored 
and  kept  at  the  agents'  place  of  business,  was  enough  to  sustain  the  prose- 
cution. What  appellee  was  to  pay  its  agents  for  their  services,  or  how,  or 
when,  or  at  what  prices  the  goods  were  to  be  sold,  do  not  appear  to  us  to  be 
material  in  this  case.  The  copy  of  the  contract  above  alluded  to,  if  it  Is  a. 
copy,  would  be  relevant  only  as  indicating  whether  Glenn  &  Gates  were-  ' 
agents  of  appellee  in  the  sale  of  the  goods,  or  whether  they  were  themselves 
purchasers  of  the  goods;  the  contract  alluded  to  being  the  evidence  of  the 
terms  of  the  sale,  securing  to  appellee  payment  of  the  selling  price  of  the- 
goods.  The  latter  seems  to  be  appellee's  version  of  what  the  contract  is. 
The  contract,  at  least  the  purported  copy,  Is  as  follows : 

"AGENCY  CONTRACT. 

"This  ai^reement,  made  and  entered  into  this  2d  day  of  October,  IdOl,  by 
and  between  Parlin  &  Orendorft  Co.,  of  St.  Louis,  Mo.,  first  party,  and 
Glenn  &  Gates,  of  Kirkmansville,  Ky. ,  second  party ;  Witnesseth :  Said  first 
party  does  hereby  appoint  said  party  its  agent  for  the  receiving,  keeping  and 
selling  in  its  behalf,  of  such  goods  as  are  designated,  in  the  price  list  hereto 
attached,  such  agency  to  continue  until  the  1st  day  of  January,  1903,  unless. 
sooner  terminated  by  the  said  first  party. 

"Said  first  party  agrees  to  furnish  to  the  said  second  party  any  such  gooda 
mentioned  in  the  price  list  hereto  attached,  as  may  be  ordered  by  said  second 
party  during  the  continuance  of  this  agency,  upon  the  following  terms  and 
conditions,  viz. : 

"Said  second  i)arty  shall,  at  his  own  expense,  keep  all  goods  shipped  by 
first  party  under  this  contract,  insured  against  loss  by  fire,  to  the  benefit  of 
said  party,  to  an  amount  not  less  than  two-thircis  of  the  invoice  price  of  the 
goods  so  shipped,  while  in  his  custody,  and  shall  safely  house  or  store,  and 
keep  free  from  taxes  or  other  charges  to  said  first  party,  all  such  goods,  and 
shall  be  responsible  for  said  goods,  and  for  all  damages  to  said  goods  while 
Id  his  possession.  First  party  is  to  have  insurance  issued,  send  invoice  for- 
cost  of  same  to  second  party,  who  agrees  to  remit  for  the  expenses  of  same, 
immediately  upon  the  receipt  of  such  invoice. 

"Said  second  party  is  to  have  the  exclusive  sale  in  Eirksmansvllle,  Ky., 
of  all  Implements  manufactured  by  the  first  party,  as  shown  by  the  list 
hereto  attached,  during  the  continuance  of  this  contract,  and  is  not  to  handle 
any  other  goodi  of  such  classes  manufactured  by  any  party  other  than  the 
first  party. 

"All  goods  shipped  to  said  agent  under  this  contract  will  be  invoiced  to. 
him  at  a  certain  price  to  be  agreed  upon  at  the  time  of  such  order,  and  such 
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Bgent  to  sell  said  goods  as  far  as  possible  for  cash,  and  when  sale  can  not  be 
made  for  cash,  In  no  case  shall  the  time  of  payment  of  any  note  extent  be- 
yond January  1,  1903.  He  shall  take  the  notes  only  of  parties  of  well-known 
responsibility  and  good  reputation,  for  the  payment  of  their  debts  in  the 
locality  where  they  reside;  and  the  said  first  party  reserves  the  right  at  any 
time  to  reject  any  note  taken  by  agent,  in  case  it  shall  not  be  deemed  good 
"by  the  first  party,  in  which  event  said  second  party  agrees  to  take  up  said 
.note  in  cash  or  In  commercial  paper  satisfactory  to  said  party. 

*'Said  second  party  is  to  see  that  all  the  implements  are  properly  set  up, 
and  is  to  deliver  no  goods  until  settled  for  by  cash  or  notes  takf^n  on  blanks 
furnished  by  first  party,  duly  filled  out,  without  alteration  or  erasures. 

*'Said  second  party  agrees  to  keep  all  moneys  and  notes  received  on  said 
sales,  separate  and  apart  from  other  transactions,  and  to  remit  the  full  in- 
voice price  of  all  goods  sold  in  cash  or  note  to  said  first  party,  first  endors- 
ing each  note  in  the  following  form,  viz. :  For  value  received,  I  hereby 
promise  to  pay  the  within  note  at  maturity  or  any  time  thereafter,  or  any 
^newals  of  the  same,  and  hereby  waive  protest,  demand  and  any  notice  of 
nonpayment  thereof. 

"Any  notes  turned  over  to  first  party  by  second  party  that  shall  remain 
\inpaid  sixty  days  after  maturity,  are  to  be  taken  up  by  said  second  party. 
This  contract  is  to  be  a  full  guarantee  for  the  payment  of  all  notes  turned 
over  to  first  party  by  seoond  party  and  a  failure  of  said  agent  to  endorse  said 
note  shall  not  alTeot  this  guarantee.  Said  second  party  agree  to  defend  and 
•collect  said  notes  without  expense  to  said  first  party. 

**The  ownership  of  all  goods  under  this  contract  shall  remain  In  said  first 
party  until  sold  in  the  usual  course  of  trade  by  said  agent,  and  the  proceeds 
of  all  sales  of  goods  to  the  amount  of  the  invoice  price  thereof,  whether  in 
oash,  notes  or  accounts,  shall  at  all  times  be  the  property  of  the  said  first 
party.  Settlement  between  parties  to  be  made  on  the  first  of  each  month  for 
all  goods  sold  during  the  previous  month,  and  remit  proceeds  of  all  sales  for 
goods  furnished  under  this  contract,  as  soon  as  sold  in  the  same  propor- 
tion as  the  sales  are  made;  either  cash,  part  cash  and  part  in  notes  or  all 
notes,  at  the  invoice  price  thereof,  to  said  party  of  the  first  part.  Final 
^settlement  to  be  made  July  1,  1902,  for  the  spring  trade  and  November  1, 
1902,  for  the  fall  trade,  and  at  such  time  said  party  of  second  part  shall  turn 
over  to  said  first  party  oasH  or  notes  as  hereinbefore  provided,  for  the  full 
Invoice  price  of  goods  shipped  under  this  contract,  which  have  been  sold  by 
said  second  party.  The  difference  between  the  invoice  price  and  expenses 
*( including  freight,  taxes  and  insurance)  and  the  price  at  which  said  goods 
are  sold  by  said  seoond  party  is  to  be  in  full  for  all  compensation  and  ex- 
penses under  this  contract. 

"Conditions  named  under  head  of  notice  and  warranty,  form  part  of  this 
oontract. 

"First  party  is  not  to  be  liable  for  damages  on  account  of  Its  Inability  to 
fill  any  order  sent  in  by  the  said  second  party. 

"Five  per  cent,  commission  will  be  allowed  the  said  agent  on  all  cash  paid 
said  first  party  on  the  first  of  the  month  following  ni^y  sale  or  sales,  or 
within  fifteen  days  from  the  date  of  any  invoice.  No  commission  is  to  be 
•allowed  on  payments  made  at  regular  time  for  settlement. 
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"ThU  contract  may  be  revoked  by  said  first  party  at  any  time,  without.  ' 
notice  of  said  second  party,  and  in  case  of  revocation,  settlement  shall  at 
onoe  take  place  between  said  parties  for  all  goods  sold  unto  date,  and  all 
goods  remaining  unsold  shall,  be  delivered  to  said  first  party,  at  some  point. 
inHopkiusville,  Ky.,  as  may  be  designated  by  first  party,  free  of  freight  and 
charge^  both  ways,  or  to  some  point  nearer  Klrkmansville  as  first  party  may 
direct. 

^*By  agreement  between  the  parties  hereto,  this  contract  is  to  cover  and 
embrace  any  and  all  goods  now  in  the  hands  of  said  second  party  held  under 
any  previous  contract  or  agreement  between  the  parties  hereto  and  such 
goods  are  to  be  sold  and  settled  for  as  herein  provided,  irrespective  of  tbe^ 
terms  of  any  previous  contract.  Also  all  goods  received  from  G.  D.  Rose 
stock,  except  wagons,  as  per  list  of  same  with  prices  and  terms  attached^, 
dated  November  1.  1(H)1. 

"This  contract  shall  not  be  binding  until  acceptance  is  endorsed  thereon, 
at  St.  Louis,  Mo. ,  by  Pari  in  &  Orendorflf  Co. 

"PARLIN  &  ORENDORFF  CO.. 

*'By  J,  G.  HARDY,  Traveling  Agent. 

^'Signed  GLENN  &  GATES. 

"Accepted   by  Parlin  &  Orendorff  Co  ,  St.   Louis,  Mo., ,. 

180 ,  ••Manager." 

We  are  of  opinion  that  such  contract,  as  the  copy  above  indicates,  consti- 
tutes only  an  agency,  and  is  not  a  selling  by  the  owners  as  wholesalers  ta 
the  alleged  agents  as  retailers,  retaining  merely  a  lien  upon  the  property  to. 
secure  the  pa^^ment  for  goods  delivered  under  it. 

It  is  next  insisted  by  appellee  that  it  was  engaged  in  Interstate  commerce, 
and  that  the  requirement  by  the  Commonwealth  of  Kentucky  that  it  should 
comply  with  the  conditions  imposed  by  section  671,  Kentucky  Statutes,  waa 
ao  interference  in  the  nature  of  a  regulation  of  interstate  commerce,  and  is^ 
therefore,  repugnant  to  the  Constitutidn  of  the  United  States.  Section  571 
makes  the  same  requirements  of  all  corpoi*ations,  whether  domestic  or  for- 
eign. It  applies  only  to  those  corporations  doing  business  in  Kentucky,  and 
haviDg  an  established  place  of  business  therein.  To  sales  by  nonresidents^ 
or  foreign  corporations,  eflfected  by  drummers  or  correspondence  or  otherwise 
than  through  agents  at  an  established  place  for  conducting  such  business  in 
tilts  State,  the  section  does  not  apply.  (Commonwealth  v.  Hogan,  &c.,  25 
Ky.  LawRep. .  41.)  That  the  State  may,  in  the  fair  exercise  of  its  police 
power,  compel  all  corporations  establishing  a  place  of  business  within  the 
State  and  carrying  on  business  thereat,  to  comply  with  the  conditions  of 
section  571,  is  not  violative  of  the  provisions  of  the  Constitution  of  the  United 
States  reserving  to  congress  the  exclusive  control  of  the  regulating  of  com- 
merce between  the  States,  is  settled  in  this  State  by  the  cases  of  Common- 
wealth V.  Read  Phosphate  Co.,  28  Ky.  Law  Rep.,  2284;  Knoxville  Nursery 
Co.  V.  Commonwealth,  21  Ky.  Law  Rep.,  1488;  Commonwealth  v.  Hogan» 
&c.,  Co.,  supra. 

One  G.  D.  Rose  had,  prior  to  October,  1^02,  handled  appellee's  goods  in 
Eirkmansville  as  Its  sole  representative.  Rose  died  about  October,  1002,  and 
appellee  subsequently  brought  a  suit  against  his  administrator  to  recover 
certain  wagons  and  other  vehicles  and  implements,  claiming  in  the  suit  that 
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ft  was  the  owner  of  the  goods,  and  that  Bose  was  merely  their  selling  agent. 

Appellee  filed  with  its  petition  against  Rose's  administrator  ooples  of 
what  purported  to  be  contracts  between  them,  showing  such  agency.  In  this 
prosecution  the  Coiomonwealth  was  permitted  to  prove  the  contents  of  the 
«uit  against  Bose.  For  what  purpose  we  can  not  understand,  unless  it  was 
to  show  that  appellee  had  an  established  agency  at  this  imint.  This,  how- 
•eyer,  might  have  been  done,  as  it  was,  by  other  eyidence.  The  Bose  suit 
was  more  apt  to  be  misleading  than  helpful  to  the  jury.  The  danger  is  that 
the  jury  might  infer  that  because  appellee  had  had  a  contract  with  Bose, 
'Constituting  him  an  agent  to  do  business  for  it  in  Todd  county  at  a  time, 
that  is  now  barred  from  prosecution  by  the  statute  of  limitation,  that  prob- 
ably appellee  had  the  same  arrangement  or  a  similar  one  with  Glenn  & 
Gates.    We  are  of  opinion  that  the  Rose  record  was  irrelevant. 

But  for  the  reasons  indicated  the  judgment  is  reversed  and  oau^  re- 
manded for  a  new  trial  under  proceedings  consistent  herewith. 


CITIZENS  NATIONAL  BANK  v.  COMMONWEALTH. 

MARION  NATIONAL  BANK  v.  SAME. 

FABMEBS  NATIONAL  BANK  v.  SAME. 

(Filed  June  18,  1904— Not  to  be  reported.) 

T.  L.  Edelen,  W.  J.  Lisle,  John  McChord  and  Thompson  &  Spalding  for 
appellants. 

Wm.  W.  Spalding  &  Heniy  L.  Stone  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Judge  Barker  delivered  the  followinfi[  response  to  petition  for  rehearing : 

These  oases  were  considered  together,  as  they  (with  slight  differences)  in- 
yolved  the  same  <|uestions.  The  court  erred  in  attributing  to  the  Citizens 
National  Bank  the  payment  of  a  franchise  tax,  when  it  was  the  Marion 
National  Bank  which  made  the  payment.  We  now  make  the  correction  by 
withdrawing  all  that  was  said  in  this  matter,  so  far  as  the  Citizens  National 
Bank  is  concerned,  and  extending  it  to  the  Marion  National  Bank. 

The  act  of  1900  did  not  give  the  Commonwealth  a  new  cause  of  action,  but 
a  new  remedy  for  the  collection  of  taxes  on  national  bank  stock.  The  stock 
was  always  assessible  in  the  hands  of  its  owner.  The  new  law  merely  made 
the  bank  the  agent  for  the  stockholders  to  pay  the  tax  on  stock,  which  pay- 
ment it  recoups  from  the  stockholders  out  of  the  dividends  due  them.  This 
being  true,  the  statute  of  limitatien  is  a  bar  to  all  recovery  beyond  five  years 
next  before  the  institution  of  these  proceedings.  The  remuneration  of  the 
auditor's  ngent  is  to  be  based  on  the  amount  actually  covered  into  the  treas- 
ury by  his  efforts,  which,  of  course,  means  the  net  result  of  this  proceeding. 
We  do  not  think  the  coUnty  levies  for  the  years  involved  were  void. 

Petition  for  rehearing  and  other  modification,  except  as  herein  indicated, 
overruled. 
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DOXY'S  ADM'R  ▼.  DOTY'S  GUABDIAN. 
(Filed  May  11,  1004.) 

1.  GoBtract  by  mother  with  father  of  her  illegitimate  ohild— la  1882  Boyle 
Doty,  a  well-to  do  bachelor,   36  years  of  age,   induced  Annie  James,  an 
orphan  girl,  to  go  to  his  home  and  live  with  him  as  his  mistress  and  house- 
keeper.   In  1889  a  child  was  born  to  them,  who  was  given  the  name  of  David 
Irvine  Doty,  whom  he  recognized  as  his  child.    In  1889  there  being  some 
talk  of  an  indictment  against  them  for  living  together,  she  took  the  child 
to  Hlsflonri,  but  returned  in  a  few  weeks  and  took  the  boy  back  to  Doty's 
house,  where  they  lived  until  he  died,  in  September,  1901.    After  his  death, 
the  mother  of  the  boy  qualified  as  his  guardian  and  brought  this  suit  against 
Doty's  administrator,  alleging  that  when  his  mother  returned  from  Missouri 
with  him,  Boyle  Doty  agreed  with  her  that  if  she  would  not  take  the  boy 
hack  to  Missouri,  but  would  bring  him  to  bis  house  to  live,  and  never  take 
him  away,  so  that  he  could  keep  him  continually  with  him,  and  raise  and 
educate  him.  he  would  give  him  250  acres  of  land  within  a  certain  boundary, 
worth  916,000.  and  $S«600  to  educate  him  and  build  a  dwelling  on  the  land 
for  the  boy.    She  accepted  this  propoultion  and  carried  it  out,  and  Doty  laid 
off  the  land  and  built  a  house  on  it  and  put  him  in  possession  of  the  house 
and  land,  which  was  still  held  by  him.      Held— That  the  contract  being 
based  on  the  evident  desire  of  the  father  of  the  boy  to  raise  and  educate  him, 
and  make  some  provision  for  him  in  the  future,  was  a  good  and  enfbrcible 
contract,  and  while  it  can  not  be  specifically  enforced  by  reason  of  being  in 
parol  so  as  to  compel  the  conveyance  of  the  land,  the  chancellor  was  author- 
ized to  adjudge  the  plaintiff  the  sum  of  tS,600  for  his  education  and  16,720 
for  the  value  of  the  land. 

2.  Competency  of  the  guardian  as  a  witness— The  mother  of  the  child, 
although  its  legal  guardian,  not  being  presumably  liable  for  the  costs  of  the 
suit,  did  not  have  such  an  interest  therein  as  to  disqualify  her  as  a  witness 
to  the  contract  with  the  decedent  for  the  boy. 

8.  Immorality  of  the  contract— The  contract  not  being  bas^  upon  any 
agreement  for  her  to  continue  ilTicit  relation  with  decedent;  but  being  solely 
to  enable  him  to  keep  the  boy  at  his  home  and  rear  and  educate  him,  was 
not  an  immoral  one,  although  the  mother  continued  to  live  at  the  home  of 
decedent  with  the  boy. 

J.  A.  Sullivan,  C.  F.  Bumam  and  W.  S.  Moberly  for  app3llants. 

J.  Tevis  Cobb.  Smith  &  Bush,  C.  H.  Breck,  B.  L.  Greene  and  W.  B. 
Smith  for  appelfees. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

About  the  year  1878,  Boyle  Doty,  a  well  to  do  bachelor,  something  like 
thirty  five  years  of  age.  living  on  his  farm  in  Madison  county,  became  in- 
timate with  Annie  James,  a  girl  about  sixteen  years  of  age,  living  with  her 
grandmother  in  the  slashes  two  or  three  miles  from  Doty's  residence,  her 
father  and  mother  being  dead.  In  the  year  1883  her  grandmother  having 
died,  she  went  to  his  house  and  lived  with  him  as  his  ^nistress.  In  1889 
1889  a  son  was  bom  to  them,  the  appellee,  David  Irvine  Doty.  They  con- 
tinned,  after  the  birth  of  the  child,  living  together  as  before,  until  the  year 
1888,  when  there  was  some  talk  about  the  grand  jury  indicting  them,  and 
she  took  the  boy  and  went  to  Missouri,  staying  there  for  some  weeks.     On 
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her  return  from  Miasoiiri  ahe  took  the  boy  'with  her  to  Doty's  house,  and  she 
there  lived  with  him  as  before,  until  his  death  on  September  6,  1901.    He 
left  a  considerable  estate,  a  large  i)art  of  which  he  had  accumulated  while 
Annie  James  lived  with  him  and  managed  and  controlled  his  household, 
doing  all  thos'3  things  that  a  farmer's  wife  would  usually  do  under  similar 
circumstances.      After  his  death,    the   child,    David   Irvine   Doty,    by   hia 
mother  as  guardian,  brou$?ht  this  suit  ogainst  the  administrators  and  heirs 
at  law  of  Boyle  Doty,  charging  the  facts  stated,  and  alleging  that  when  hia 
m)ther  returned  from  Missouri  with  him,  Boyle  Doty  agreed  with  her  that 
1.^  she  would  not  take  the  child  back  to  Missouri,  and  would  bring  him  to 
his  house  to  live  and  never  take  him  away  from  him  so  that  he  could  have 
him  constantly  with  him  and  raise  and  educate  him,  he  would  give  the  child 
860  acres  of  land  within  a  certain  boundary,  worth  115,000,  and  would  also 
give  him  12,500  in  money  to  educate  him  and  build  a  dwelling  house  upon 
the  land  for  the  child;  that  she  accepted  the  proposition  and  carried  it  out; 
that  Boyle  Doty  laid  off  the  land  to  the  child  and  set  it  apart  as  the  tract  of 
land  which  he  had  given  to  the  infant,  and  in  accordance  with  the  contract, 
built  a  dwelling  house  upon  it  and  put  the  child  in  possession  of  the  bouse 
and  land  which  was  still  held  by  him.     He  prayed  that  the  title  to  the  land 
he  conveyed  to  him,  or  if  this  could  not  be  done,  for  judgment  for  the  value 
of  the  land  and  the  |2,5C0,  the  amount  agreed  to  be  given  for  his  education. 
The' allegations  of  the  petition  were  denied  by  the  defendants,  and  on  final 
hearing  the  court  entered  a  judgment  in  favor  of  the  child  for  12,500.  with 
interest  from  May  2,  1S)02,  also  for  1(5,720  for  the  value  of  the  land,  with  in- 
terest from  December  1,  ISOS.     From  this  judgment  the  defendants  have  ap- 
pealed, and  the  plaintiff  has  taken  a  cross  appeal. 

The  first  question  to  be  determined  relates  to  the  competency  of  Annie 
James,  the  mother  and  guardian  of  the  child,  to  testify  to  the  contract  be- 
tween her  and  the  deceased  on  which  the  action  is  based.  It  is  insisted  for 
appellants  that  she  Is  testifying  for  herself  as  to  a  transaction  with  one  who 
is  dead,  and  Is,  therefore,  Incompetent  under  section  606  of  the  Civil  Code, 
for  the  reason  that  she  is  liable  for  the  costs  of  the  action  and  is  entitled  to 
compensation  for  her  services  as  guardian.  It  is  also  insisted  that  she  is 
the  real  actor  in  the  suit  and  Is,  therefore,  testifying  for  herself.  In  support 
of  this  view  we  are  referred  to  Smith  v.  Beswick,  24  Ky.  Law  Rep.,  276; 
Miller  V.  Cabell,  81  Ky.,  17h.  and  Hobbs  v.  Russell,  79  Ky.,  61. 

It  was  held  in  Stowers  v.  Hollls,  88  Ky..  544,  that  the  mother  of  a  bastard 
is  a  competent  witness  for  the  child  to  prove  a  contract  by  the  father  with 
her  for  the  support  of  the  child,  although  he  is  dead  when  she  testifies.  But 
in  that  case  the  motjier  was  not  the  guardian  of  the  child  or  party  to  the 
action.  The  exact  question  presented  here  was,  therefore,  not  raised  in  that- 
case.  Subsection  2,  section  87,  of  the  Civil  Code,  reads  as  follows:  '*A 
guardian,  curator,  committee,  or  next  friend  who  brings  or  prosecutes  an 
action  for  a  person  who  is  under  disability,  is  liable  for  the  costs  which 
accrue  during  his  conduct  of  the  action,  unless  he  be  allowed  to  sue  in  forma 
pauperis,  by  an  order  o!  the  court,  or  by  an  order  of  the  judge  thereof 
during  vacation." 

Under  this  provision  it  was  held  that  a  guardian  was  personally  liable  for 
oosts  aooruing  during  the  prosecution  of  an  action  conducted  by  him.    (Sny- 
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derv.  Fidelity  Trust  and  Safety  Vault  Co.,  14  Ky.  Law  Bep.,  616.)  But 
by  the  9th  section  of  the  aot  regulating  ooBts,  approved  May  27,  1892,  which: 
is  now  section  902,  Kentucky  Statutes,  it  is  provided  as  follows:  ''A  per- 
sonal representative,  guardian,  assignee,  curator,  committee,  or  trustee  in 
an  action  shall.  If  unsuccessful,  be  adjudged  to  pay  costs  as  other  litigants. 
The  judgment  for  costs  in  such  case  shall  only  be  against  the  assets  which 
have,  or  may,  come  to  his  hands." 

This  aot  being  subsequent  to  the  Code,  repeals  its  provisions  in  so  far  as 
they  are  in  conflict  therewith,  and  under  it  any  judgn>ent  rendered  herein 
against  the  guardian  for  costs,  must  be  only  against  the  assets  which  have, 
or  may.  come  to  her  hands.  She  is  not,  therefore,  personally  liable  for  costs. 
In  Smith  V.  Beswick's  Adm'r,  24  Ky.  Law  Bep.,  276.  it  was  held  that  an 
attorney  who  was  to  receive  a  suiu  equal  to  one- half  the  recovery,  and  was 
to  get  nothing  if  he  failed  to  recover,  could  not  testify  for  the  plaintiff  as  to 
a  transaction  between  him  and  the  decedent  The  attorney  was  equally  in- 
terested with  his  client  in  the  result  of  the  case,  and  every  rule  of  law  which 
closed  the  mouth  of  the  client  would  apply  equally  to  the  attorney.  By  sec- 
tion 2036,  Kentucky  Statutes,  it  is  provided:  *'The  guardian,  besides  all 
necessary  diKburseuients  and  repairs,  shall  be  allowed  by  the  court  a  reason- 
able compensation  for  bis  services." 

2  Every  witness  summoned  by  the  phiintiff  would,  to  the  extent  of  his  wit- 
ness claim,  be  interested  in  the  result  if  the  guardian  would  be  interested 
because  of  her  right  to  compensation  for  her  services.  She  is  entitled  by 
law  to  a  reasonable  compensation  for  her  services,  but  is  given  no  right  to 
any  part  of  the  fund  recovered.  Her  trust  may  be  terminated  before  any 
part  of  it  conies  to  her  hand^. 

In  New  York  Life  Insurance  Co.  v.  Johnson's  Adm'r,  24  Ky.  Law  Bep., 
1867,  it  was  held  that  a  policy  holder  in  a  mutual  company,  who  thus  par- 
ticipates in  the  profits  of  the  company,  may  testiTj  for  tihe  company  as  to  a 
transaction  with  a  decedent  on  the  ground  that  the  disqualifying  interest  to 
exclude  the  witness  must  be  direct  and  certain,  and  that  an  uncertain  or 
remote  interest  will  not  disqualify.  In  Elseniord  v.  Clum,  12  L.  B.  A., 
836,  the  New  York  Court  of  Appeals  held  the  n\other  competent  in  an  action 
by  the  son  to  establish  her  marriage  with  his  father,  although  if  this  fact 
was  established,  she  would  be  entitled  to  dower  in  the  land  sued  for,  the 
court  ruling  that  the  judgment  in  favor  of  the  son  would  not  be  evidence 
in  her  favor  in  an  action  for  dower.  In  1  Qreenleaf  on  Evidence,  section 
889,  in  summing  up  those  who  are  competent,  though  remotely  interested, 
this  is  given,  "A  creditor  for  his  debtor,"  and  in  section  300  the  rule  is 
stated  as  follows:  "The  true  test  of  th^  interest  of  a  witness  is  that  he  will 
either  gain  or  lose  by  the  direct  legal  operation  and  effect  of  the  judgment, 
or  that  the  record  will  be  legal  evidence  for  or  against  him  in  som%  other 
action.  It  must  be  a  present,  certain  and  vested  interest,  and  not  an  inter- 
est uncertain,  remote  or  contingent." 

We,  therefore,  conclude  that  her  right  to  a  reasonable  compensation  for 
her  services  was  insufficient  to  disb[ualify  the  witness,  for  she  was  entitled 
to  the  allowance  for  her  services  whether  the  case  was  won  or  lost;  her  in- 
terest was  not  directly  in  the  result  of  the  action,  although  the  ward's  estate 
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might  be  able  to  pay  her  If  the  suit  was  won«  and  unable  to  pay  if  it  was 
lost.  This  indirect  interest  in  the  recovery  went  to  her  credibility  and  not 
to  her  competency.  Were  the  rule  otherwise,  no  person  holding  a  claim 
could  testify  for  the  debtor  as  to  the  acts  of  on*»  who,  was  dead  when  the  tes- 
timony was  given.  It  remains  to  determine  whether  the  witness  was  incom- 
petent to  testify  because  she  was,  as  guardian,  a  party  to  the  action  as  relator. 
In  Miller  v.  Cabell.  81  Ky.,  178,  it  was  held  that  the  guardian  of  an  infant 
is  an  indispensable  party  to  an  appeal  from  a  judgment  obtained  in  a  pro- 
ceeding instituted  in  the  name  of  the  infant  by  him  as  guardian,  and  in 
that  case  the  court  snid  that  "where  the  guardian  of  an  infant  sues  for  him, 
he  is  the  real  actor,  and  the  court  has  no  power  to  displace  him,  imless  his 
int-erest  is  in  some  manner  hoi^tile  to  the  infant,  or  he  is  prosecuting  the 
action  in  bad  faith,  and  without  regard  to  the  interest  of  the  infant." 

In  Hobbs  v.  Russell,  79  Ky.,  01,  it  was  held  that  an  executor,  who  was 
also  one  of  the  devisees,  when  sued  as  executor,  could  not  testify  for  himself 
as  to  a  transaction  between  him  and  a  decedent.  This  case  was  followed  in 
Witt  V.  Thomas,  19  Ky.  Law  Rep.,  817,  where  the  administrator  was  also 
the  sole  heir  at  law.  But  in  Swlnebroad  v.  Bright,  26  Ky.  Law  Rep.,  742, 
ivhere  the  executor  was  sued  by  one  of  the  devisees,  and  it  was  simply  a 
-question  as  to  which  of  the  devisees  was  entitled  to  the  fund,  it  was  held 
that  the  executor  and  his  surety  could  testify  as  to  a  declaration  of  the  dece- 
dent, on  the  ground  that  he  had  no  Interest  in  the  fund,  as  he  had  to  pay 
over  the  fund  in  any  event  to  one  devisee  or  the  other,  and  that  the  statute 
was  aimed  to  widen  not  to  narrow  the  competency  of  witnesses.  2:^0  .  in 
Michigan  it  is  held  that  an  executor  who  has  no  personal  interest  in  the 
controversy  which  is  simply  between  the  estates  of  two  deceased  persons 
may  testify  for  his  estate,  although  a  piirty  to  the  action.  (Penny  v.  Croul, 
13  L   R.  A.,  83;  Devol  v.  Dye,  123  Ind.,  321. ) 

On  the  other  hand,  it  is  well  settled  that  a  person,  though  not  a  party  to 
the  action,  can  not  testify  as  to  transactions  with  a  decedent  if  he  is  inter- 
ested in  the  result;  thus  the  distributees  of  an  e8tate  are  not  competent  wit- 
nesses for  the  administrator.  (Manion  v.  Limbert,  73  Ky.,  296.)  Nor  are 
the  beneficiaries  of  a  fund  competent  for  the  trustee  (Hopkins  v.  Faber,  86 
Ky.,  2.^3),  nor  persons  otherwise  interested  in  fact.  (Hinkson  v.  Wiggles- 
worth,  3<)  Ky.  Law  Rep.,  1161;  Whitlow  v.  Whitlow,  32  Ky.  Law  Rep.,  1179.) 
It  win  thus  be  seen  that  it  is  interest  in  fact  in  the  controversy  that  dis- 
qualifies a  witness,  and  not  the  mere  fact  that  he  is  or  is  not  a  party  to  the 
action.     (Swinobrotid  v.  Bright.  23  Ky.  Law  Rep.,  74*3  ) 

The  plaintiff  in  the  case  before  us  is  David  Irvine  Doty.  The  recovery  is 
his.  The  guardian  may  be  removed  by  the  county  court  at  any  time.  Her 
only  power  is  to  protect  the  rights  of  the  infant  while  she  is  guardian.  If 
she  \^ere  to  resign  as  guardian,  on  learning  that  her  testimony  was  necessary 
to  protect  his  interests,  and  another  were  appointed  in  her  stead,  she  could, 
after  she  was  removed  and  when  another  had  been  substitiited  in  her  place 
as  guardian,  testify  for  the  Infant  in  the  action.  (8 towers  v.  Hollis,  88  Ky.. 
544. )  The  infant  is  under  fourteen  years  old.  He  has  no  voice  in  the  selec- 
tion of  his  guardian  and  no  control  over  the  appointment.  The  action  of 
the  county  court  in  appointing  a  guardian  for  him  or  the  failure  of  the  guar- 
dian to  preserve  his  interests  by  resi.jfning,  should  not  be  allowed  to  destroy 
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the  infant's  rights.    InfsDts  are  the  wards  of  the  chaocellor  and  no  con- 
struction of  the  statute  should  he  adopted  whloh  would  be  prejudicial  to 
xheir  rights,  unless  required  by  its  language.    If  the  mouth  of  the  infant's 
most,  important  witness  can  be  closed  by  that  person's  being  appointed  his 
■guardian,  then  the  rights  of  infants  may  be  often  sacrificed  by  the  statute 
that  was  designed  for  their  protection.    The  language  of  the  statute  is,  *'No 
person  shall  testify  for  himself,"  etc.    The  witness  here  is  testifying  for  the 
infant  and   not  for  herself  in  the  ordinary  sense  in  which   these  words  are 
'Commonly  used.    The  meritorious  cause  of  action  is  in  the  infant,  and  in 
him  alone.     He  can   not  testify  fof  himself  as  to  the  transaction  with  the 
decedent,  and,  as  his  mouth  is  closed  by  the  law  when  the  decedent's  mouth 
is  closed  by  death,  he  and  the  decedent  are  placed  upon  equal  footing.    The 
administrator  or  executor  holds  the  legal  title  to  the  personal  estate  of  the 
•decedent.     The  devisees  or  distributees  take  the  title  from  him  and  where 
he,  in  his  fiducial  capacity,  has  a  transaction  with  another  who  afterwards 
<dies,  the  principal  of  mutuality  which  underlies  the  statute,  forbids  that  he 
should  testify  as  to  what  occurred  between  him  and  the  person  who  is  dead. 
(Alexander  v.  Alford,  89  Ky.,  105.)    But  the  title  to  the  ward's  estate  is  in 
the  ward;   a  guardian  can  not  sue  in  his  own  nnme  except  on  a  contract 
made  with  him  as  guardian.    He  has  no  legal  interest  in  his  ward's  estate. 
When  he  sues  in  his  own  name  as  guardian,  on  a  contract  made  with  him  in 
that  capacity,  he  can  not  testify  for  himself  as  to  a  transaction  with  one  who 
Is  dead;  for  there  he  is  personally  liable  for  the  negligent  loss  of  the  ward's 
estate  and  for  the  costs,  or  for  any  misconduct  as  guardian ;  and  in  such 
case  he  can  not,  by  resigning  and  having  another  substituted  in  his  stead  as 
guardian,  make  himself  competent;  for  by  subsection  0  of  section  608  of  the 
Code,  the  assignment  of  a  claim  by  one  who  is  incompetent  to  testify,  shall 
not  make 'him  competent  to  testify  for   the  assignee.    The  transaction  here 
sued  on  was  not  had  by  Annie  James  as  guardian.     The  cause  of  action  la 
In  the  child.     She  is  in  no  event  liable  for  anything.     The  court  might  for 
cause  displace  her  in  the  action  as  guardian  and  apiioint  a  next  friend  to 
-conduct  it  for  the  infant.     If  she  had  resigned  as  guardian  and  another  had 
been  appoii^ted,  or  if,  to  protect  the  rights  of  the  infant,  the  court  had  sub- 
stituted a  competent  next  friend  to  conduct  the  action  for  the  infant  in  her 
stead,  the  cause  of  action  being  iu  the  infant,  her  successor  would  not  have 
derived  his  powers  from  her,  and  she  would  not  have  been  incompetent  to 
testify  under  the  provision  of  the  statute  referred  to  relating  to  assignments 
of  claims.     In  view  of  the  palpable  policy  of  the  statute  to  open  the  doors 
and  let  witnesses  testify,  leaving  their  credibility  for  the  tribunals  before 
whom  the  evidence  is  given,  and  in  view  of  the  helpless  condition  of  infant^ 
«nd  the  policy  of  the  law  to  protect  their  interests  and  throw  around  them 
safeguards  to  prevent  their  suffering  from  cunning  or  ignoiance,  we  con- 
clude that  the  construction  of  the  statute  contended  for,  would  be  contrary 
to  its  spirit  and  purpose;  unduly  imperiling  the  rights  of  infants,  and  thab 
the  court  properly  overruled  the  exceptions  to  the  testimony  of  Annie  James, 
leaving  the  matters  relied  on  to  go  to  the  credibility  of  the  witness. 

The  case  of  Mason  v.  McGormick,  75  N.  C,  263,  relied  on  for  appellants, 
was  decided  under  a  statute  materially  different  from  ours.  There  the  stat- 
ute provided  that  no  party  should  testify,  and  in  addition,  that  was  the  caso 
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of  tt  next  friend  sniD^  for  an  Infant,  and  as  saoh  personally  liable  for  tb» 
costs  of  the  action.    The  only  possiblo  Interest  the  witness  here  has,  Is  in  her- 
oommissions  as  guardian,  and  objection  on  a  similar  ground  could  be  made 
to  every  witness  who  has  a  debt  or  claim  of  any  sort  against  the  ward's  es- 
tate.   This  is  too  uncertain  an  interest  to  disqualify  a  witness. 

It  is  insisted  also  for  appellant  that  the  evidence,  as  a  whole,  fails  to  sus- 
tain the  claim  'of  appellee;  but  we  must  give  some  weight  to  the  finding  of 
the  chancellor.    The  evidence  is  conflicting.    If  we  look  at  the  evidence  pro- 
duced by  the  appellants  alone  the  case  seems  entirely  without  merit;  and  if 
we  take  alone  that  for  the  appellee,  it  >  seems  to  be  clearly  made  out.    Th& 
testimony  of  Annie  James  establishes  the  contract  as  set  out  in  the  petition. 
Her  deposition  shows  her  to  be  a  woman  of  good  common  sense,  and  there 
is  a  sincerity  about  her  testimony  that  is  impressive,  especially  in  her  ex- 
planation of  things  relied  on  to  contradict  her.     She  is  sustained  by  a  large- 
number  of  witnesses  who  show,  beyond  question,  that  the  intestate  recog- 
nized and  treated  the  nppellee  as  his  son,  declaring  his  purpose  to  give  him 
the  property,  and  a  number  of  the  witnesses  repeat  declarations  of  the  in- 
testate that  bear  on  their  face  inherent  evidence  uf  their  truth;  that  he  laid 
off  the  piece  of  land  for  the  boy  seems  pretty  clear,  and  that  he  built  the 
hou.se  for  him  and  not  for  himself  we  think  is  evident  from  the  proof;  for 
he  did  not  entertain  the  ii^tention  of  moving  to  the  house  or  living  in  it 
himself,  and  was  fretted,  when  on  his  return  home,  he  found  his  things  had 
been  moved  up  to  the  new  house.     Besides  all  this,  his  brothers  who  lived 
near  him,  had  little  to  do  with  him  on  account  of  the  life  he  led,  and  he 
seems  not  to  have  been  on  intimate  terms  with  any  of  his  relatives,  or  to 
have  entertained  a  warm  affection  for  any  of  them.    On  the  contrary,  there 
was  more  or  less  estrangement.     He  would  naturally  feel  an  interest  in  his 
only  son,  and  would  feel  more  obligation  to  provide  for  him  because  of  his 
unfortunate  position,  as  well  as  his  helpless   infancy.    To  believe  that  he 
did  not  entertain  this  purpose  would  be  to  reject  the  testimony  of  a  large 
number  of  witnesses  and  deny  to  the  intestate  that  goodness  of  heart  and 
innate  sense  of  justice  which  the  proof  in  the  record  shows  he  possessed.    He 
was  evidently  attached  to  the  child,  and  the  proof  by  a  number  of  witnesses 
shows  that  he  contemplated  educating  him  and  giving  him  a  position  in  the 
world.    In  his  last  sickness  he  sent  for  his  friend.  Stone  Walker,  to  write 
his  will,  and  when  he  found  that  Mr.  Walker  was  away,  he  asked  his  friend, 
Dr.  Harris,  to  write  his  will;  but  the  doctor  declined,  saying  he  should  get 
a  lawyer,  and  when  Mr.  Walker  returned  he  was  too  sick  to  make  a  will. 
While  it  does  not  appear  what  he  wished  to  put  in  the  will,  the  fact  that  he 
desired  to  make  a  will  is  at  least  some  evidence  confirmatory  of  the  testi- 
mony of  the  number  of  witnesses  testifying  to  the  provision  he  intended  to 
make  for  the  boy.    The  child  was  the  natural  object  of  his  bounty,  for  he 
recognized  him  and  treated  him  as  fully  as  his  son  as  if  he  had  been  born  in 
wedlock.    He  had  been  born  and  reared  in  his  house,  and  naturally  the  In. 
stinctive  yearnings  of  a  father's  heart  must  have  gone  out  for  his  helpless 
child,  who  at  the  time  of  the  contract  was  only  about  nine  years  old.    In 
view  of  all  the  facts,  we  think  the  chancellor  properly  held  that  the  contract, 
as  alleged,  was  made. 

It  is  further  insisted,  however,  for  appellants  that  the  contract,  if  made, 
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5X)ik  tern  plated  tfae  continuance  of  tho  illicit  relation  which  theretofore  existed 
between  the  intestate  and  Annie  James,  the  mother  of  the  child.  The  rule 
Is,  that  a  contract  made  in  consideration  of  future  Illicit  intercourse  is  void* 
and  that  it  is  also  void  if  made  in  contemplation  of  a  state  of  concubinage, 
or  if  the  illicit  relationship  was  understood  by  the  parties  to  form  a  part  of 
the  contract.  (Lytle  v.  Newell,  34  Ky.  Law  Bep.,  188;  McDonald  v.  Flem- 
ing. 61  Ky . ,  206. ) 

There  are  facts  in  the  record  tending  to  sustain  this  view  of  the  contract, 
but  it  is  also  capable  of  other  construction.  If  this  were  a  suit  by  the  mother 
for  her  services  we  have  no  question  the  principle  should  be  applied,  but  it 
is  not  a  suit  for  her  services.  It  is  a  suit  by  the  child.  The  evidence  leaves 
no  doubt  that  when  the  mother  left  Missouri  she  left  with  the  purpose  of 
returning  to  Doty's  bbuse  and  resuming  her  old  place  there.  He  met  her  at 
Richmond  and  took  her  and  the  child  home  in  his  buggy.  She  needed  no  in- 
ducement to  return  home.  She  had  come  from  Missouri  for  that  purpose. 
Her  letters,  introduced  by  appellant,  show  this  beyond  question.  The  object 
of  the  contract  was  not  to  get  her  to  return  or  to  resume  her  old  place  at  his 
house.  This  was  all  settled.  The  purpose  which  the  intestate  had  in  view 
was  keeping  the  boy.  The  law  gave  the  mother  the  right  to  control  the 
«hild.  He  wanted  this  right,  and  to  induce  her  to  agree  that  the  child 
should  not  be  taken  from  him  any  more,  and  should  remain  at  his  house  and 
under  his  control,  he  agreed  to  make  a  certain  provision  for  the  child.  Future 
illicit  relations  between  hhii  and  the  mother  formed  no  part  of  the  considera* 
tion  of  the  contract.  The  considerAtton  was  that  the  mother  shoujd  not  put 
the  child  elsewhere,  as  she  had  a  right  to  do,  so  that  he  might  be  brought 
up  without  the  constant  sense  of  his  unfortunate  origin.  To  compensate 
for  this,  Doty  agreed  to  make  a  provision  for  the  boy  sufficient  to  educate 
him  and  make  him  independent.  If  we  credit  the  testimony  of  the  mother 
«uch  was  the  contract.  It  was  natural  that  the  father  would  want  the  child, 
-and  that  he  did  want  him  is  certainly  shown  by  his  subsequent  conduct  no 
less  than  by  his  declarations.  It  was  also  natural  that  he  would  feel  him- 
-eelf  that  if  he  kept  and  raised  that  boy  there  in  that  house  where,  as  he  got 
older  he  would  be  made  every  day  to  feel  the  shame  of  his  birth,  the  father 
-should  in  some  way  adequately  provide  for  him.  The  law  does  not  presume 
illegality  and  in  behalf  of  the  infant  under  all  the  facts  that  construction  of 
-the  contract  must  be  adopted  which  will  make  it  stand  rather  than  that 
which  will  destroy  it. 

On  the  cross  appeal  it  is  insisted  for  the  infant  that  the  chancellor  should 
have  adjudged  him  the  land,  and  that  the  recovery  is  too  small.  Title  to 
land  can  not  be  acquired  by  a  parol  contract  and  part  performance  will  not 
take  the  case  out  of  the  statute  under  the  rule  in  force  in  this  State.  (Qrant 
T.  Craigmiles,  4  Bibb.,  ^^5;  Hadyen  v.  Mcllvain,  4  Bibb.,  58;  Holzclaw  v. 
Blackerby,  9  Bush,  40. )  The  contract  is  not  otherwise  within  the  statute  of 
frauds  and  while  appellee  can  not  be  adjudged  the  land,  the  value  of  the 
thing  promised  may  be  estimated  and  compensation  for  the  breach  of  the 
contract  may  be  adjudged,  the  intestate  having  received  the  consideration 
upon  which  his  promise  rested.  (Benge  v.  Hiatt's  Adm'r,  82  Ky.,  666; 
Stowers  V.  Mollis,  83  Ky.,  544;  Mercer  v.  Mercer,  87  Ky.,  80,  and  cases  cited.) 
It  is  said  there  is  a  mistake  in  copying  the  record  <ind  that  this  is  shown  by 
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the  transcript.  The  depositions  were  taken  In  shorthand  and  It  Is  said  the> 
stenographer  made  a  mistake  In  copying  from  his  notes,  and  that  this  mis- 
take is  shown  by  other  parts  of  the  record.  We  do  not  see  that  there  la 
enough  in  the  record  to  warrant  us  in  concluding  that  a  larger  judgment 
should  have  been  entered  in  favor  of  appellee,  and  on  the  whole  case  th& 
judgment  appealed  from  Is  affirmed  on  the  original  and  on  the  cross  appeal. 
Whole  court  sitting. 


GRAHAM  V.  MAGANX,  FAWKE  LUMBER  CO. 

(Filed  May  11,  1904.) 

Manufacturing  establishments— Lien  of  eiuployes  for  wages— A  sawmill 
eng{iged  in  manufaoturlng  lumber  is  a  mnnufrtcturing  establishment  in  the 
meaning  of  sections  24b7  and  2488,  Kentucky  Statutes,  which  provide  that 
the  employes  of  such  companies  shall  have  n  prior  Hen  on  all  the  property 
owned  by  said  company  for  six  months'  wages  due  such  employe.  The  appel- 
lant being  an  employe  of  the  appellee  company  has  a  prior  lien  on  all  it& 
property  for  his  wages,  superior  to  any  mortgage  or  other  lien  created 
thereon  subsequent  to  the  enactment  of  the  afor^isaid  statutes  such  wages 
having  been  earned  within  six  months  before  suit. 

L.  A.  West  for  appellant. 

Riddell  &  Riddell  for  appellee. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  Magann,  Fawke  Lumber  Co.,  owned  a  sawmill  plant  near  Irvine, 
Ky.,  and  were  engaged  in  the  business  of  maniifacturing  lumbei*.  On  the 
90th  of  April,  1900,  they  mortgaged  their  entire  plant  to  George  P.  Magann 
to  secure  the  payment  to  him  of  a  note  for  140,000  for  borrowed  money. 
George  P.  Magann  transferred  this  debt  to  the  Bank  of  Montreal,  Canada. 
The  bank,  on  the  14th  of  March,  1903,  filed  its  petition  in  the  Estill  Circuit 
Court  for  an  enforcement  of  their  lien  and  a  sale  of  the  property.  A  judg- 
ment was  rendered  decreeing  a  foreclosure  in  accordance  with  the  prayer  of 
the  petition.  At  the  sale  made  thereunder  by  the  master  commissioner  of 
the  Estill  Circuit  Court,  the  bank  became  the  purchaser  of  all  the  mortgaged 
property  at  the  price  of  137,800.  The  bank  subsequently  transferred  the  ben- 
efit of  their  bid  to  Angus  Kirkland,  the  president  of  the  bank^  and  the  sale 
was  confirmed.  In  the  meantime  appellant,  David  Graham,  who  had  been 
In  the  employ  of  the  sawmill  company  at  a  salary  of  $75  per  month  up  to  the 
28d  of  April,  1902,  filed  a  lien  in  the  county  clerk's  office  of  Estill  county  for 
1286,  as  required  by  section  2494  of  the  Kentucky  Statutes,  and,  on  the  10th 
day  of  June,  1902,  instituted  this  suit  against  the  luml^er  company,  the 
bank,  and  other  creditors,  asking  that  his  lien  be  adjudged  superior  to  that 
of  the  bank;  and  that  It  should  be  juiid  out  of  the  proceeds  arising  from  the 
sale  of  the  company's  property.  The  defendants  answered,  denying  the 
alleged  indebtedness,  and  also  that  he  was  entitled  to  the  priority  asserted. 

Section  2487  of  the  Kentucky  Statutes  provides  that  when  the  property  or 
effects  of  any  manufacturing  establishment  shall  in  any  wise  come  to  be  dis- 
tributed among  creditors,  whether  by  operation  of  law  or  by  the  act  of  the> 
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oompaDV,  owner  or  operator,  the  employes  of  such  company,  owner  or  op- 
erator, in  such  business,  shall  have  a  lien  upon  so  much  of  such  property 
and  effects  as  may  have  been  involved  In  such  business  and  all  the  accessories 
coDDected  therewith,  including  the  interest  of  such  company,  owner  or  op- 
erator in  the  real  estate  used  in  carrying  on  such  business.  And  section  2488 
provides:  '*The  said  lien  shall  be  prior  to  the  lien  of  any  mortgage  or  other 
incumbrance  thereafter  created,  and  shall  be  for  the  whole  amount  due  such 
employes  as  such,  and  for  wages  coming  due  to  the  employes  within  six 
months  before  the  property  of  effects  shall  in  anywise  come  to  be  distributed 
among  the  creditors,  as  provided  in  section  2487.  -  The  lien  of  such  employes 
shall  be  superior  to  the  lien  of  any  mortgage  or  other  incumbrance  thereto- 
fore or  thereafter  created. " 

Id  Bogard  v.  T^er,  21  Ky.  Law  Kep.,  1452,  it  was  decided  that  a  sawmill 
ac  which  lumber  is  sawed  for  siile  on  the  markets  is  a  manufacturing  estab- 
lishment in  the  ttieaning  of  this  statute.  And  appellant  has  proven  that  he 
was  an  employe  thereof,  and  that  the  claim  assertifd  by  hini  was  for  wages 
coming  due  within  six  months  before,  the  judgment  and  sale  of  the  sawmir 
plant  at  the  instance  of  the  bank.  The  chancellor  reduced  appellant's  claim 
totl:^,  in  view  of  the  fact  that  ho  had  been  too  unwell  during  a  part  of  the 
time  for  which  the  lien  was  claimed  to  render  full  services  to  the  company, 
and  we  do  not  feel  disposed  to  dl.sturb  his  findings  on  this  question  of  fact, 
but  the*  chancellor  erred  in  not  giving  appellant  a  superior  lien  over  the 
mortgage  creditors  to  secure  the  payment  of  the  amount  found  due  to  him. 
While  the  decisions  of  the  courts  of  the  country  are  non  entirely  harmonious 
on  the  question,  we  think  the  weight  of  the  authorities  uphold  the  validity 
of  statutes  securing  to  employes  of  manufacturing  e.stablishments  liens  for 
wages  superior  to  prior  m or tg:igd  liens,  wheu  such  liens  are  created  subse- 
qaent  to  the  enactment  of  the  statutes.  Xo  coui^titutional  provision  is  in- 
fringed by  the  statute;  and  as  manufacturing  plants  are  only  valuable  as 
going  concerns,  and  can  not  b^  operated  without  material  and  employes,  it 
is,  therefore,  the  policy  of  the  law  to  secure  to  such  employes  a  prior  lien 
for  their  wages  for  a  limited  piriod  (Wimbarly  v.  M'.iyl)nrry,  H  L.  R.  A., 
305.) 

For  reasons  indicated  so  much  of  the  judgment  appealed  from  as  denies  to 
appellant  a  prior  lien  for  the  $12j  adjudged  to  him  is  reversed  and  the  cause 
remanded,  with  direction  to  adjudge  this  sum  piiyable  to  him  out  of  the  pro- 
ceeds of  the  sawmill  property. 


NORMAX.  &o.  V.  CENTRAL  KENTUCIiY  ASYLUM 

(Filed  May  11.  190i— Not  to  be  reported. ) 

Percy  N.  Booth  and  S.  B.  Kirby  for  appellants. 

Holt  Sc  Alexander  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing : 

We  can  not  apply  In  this  case  the  rule  that  where  an  amended  petition  is 
filed  perfecting  the  cause  of  action  set  out  in  the  original  petition,  the  run- 
ning of  the  statute  of  limitation  stops  at  the  filing  of  the  original  petition ; 
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for  by  an  order  entered  by  consent  In  this  case  all  the  pleadings  anterior  to 
the  amended  petition  were  withdrawn  and  stricken  from  the  file.  The  orig- 
inal petition,  is,  therefore,  no  part  of  the  record. 

The  summons  on  the  amended  petition  was  served  on  J.  C.  Norman,  the 
appellant.  A  guardian  ad  litem  was  appointed  for  her,  who  filed  answer 
and  for  her  prosecuted  the  appeal  to  this  court.  We,  therefore,  conclude 
that  on  the  return  of  the  case  to  the  circuit  court  no  further  process  will  be 
necessary.  Our  attention-  is  called  to  the  fact  that  the  record,  including  the 
depositions  taken  in  the  case  of  Pettit  v.  Norman,  pending  at  the  same  time 
in  the  Jefferson  Circuit  Court,  was  by  consent  read  on  the  trial  of  this  case 
and  made  part  of  the  record.  This  record  is  not  copied  in  the  transcript 
before  us,  and  it  is  insisted  that  we  must  presume  it  supported  the  judg- 
ment. But  as  the  judgment  must  be  reversed  on  the  question  of  limitation, 
we  can  not  apply  that  rule  here  and  direct  a  judgment  to  be  entered  in  favor 
of  the  plaintiff  for  the  time  not  barred  by  limitation.  • 

The  petition  is  overruled. 


GEORGETOWN  TELEPHONE  CO.  v.  McCULLOUGH'S  ADM'R. 

(Filed  May  11,  1904.) 

Action  for  causing  death — Proximate  cause  -Liability  of  appellant— Ap- 
pellant, at  the  time  of  the  accident  complained  of,  occupied  two  rooms  in  a 
building  belonging  to  H.,  J.  &  Co.,  using  the  front  room  as  an  operating 
room  and  the  other  as  a  store  room,  where,  among  other  things,  was  kept 
some  dynamite.  H.,  J.  &  Co.  sent  a  carpenter  to  partition  off  a  bath  room 
next  to  the  store  room,  who,  upon  discovering  the  dynamite,  directed  his 
assistant  to  remove  it  which  he  did,  placing  it  in  the  common  hallway,  of 
which  appellant  had  no  knowledge.  Mary  McCullough  was  in  the  employ 
of  appellant,  in  the  operating  room,  and  while  standing  in  the  door  of  the 
hallway,  the  dynamite  in  some  unknown  way  exploded,  injuring  her  so  that 
she  died  the  next  day.  Held— That  the  proximate  cause  of  the  accident 
being  the  act  of  the  carpenter  and  assistant,  who  were  not  in  the  employ  of 
appellant,  the  appellant  is  not  liable  in  damages  for  the  death  of  deceased, 
and  on  this  evidence  a  peremptory  instruction  should  have  been  given  to 
And  for  appellant. 

Victor  F.  Bradley  for  appellant. 

Montgomery  &  Lee  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  Georgetown  Telephone  Co.  is  a  corporation  operating  a  telephone  line 
in  Georgetown,  Kentucky.  It  occupied, <4it  the  time  of  the  accident  involved 
herein,  two  rooms  in  a  building  owned  by  Herring,  Jenkins  &  Co.,  on  the 
south  side  of  Main  street.  The  front  of  these  two  rooms  was  used  as  an 
operating  room,  while  the  back  room  was  used  for  storing  the  materials 
used  by  the  corporation  in  its  business.  The  decedent,  Mary  McCullough, 
was  one  of  the  operators  employed  by  the  corporation,  and  her  place  of  busi- 
ness was  in  the  front  room.  The  two  rooms  opened  into  a  hall  common  to 
all  the  tenants  of  the  owners  of  the  building. 

On   the  7th  day  of  January,  1903,  the  owners  of  the  building,  Herring, 
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Jenkins  &  Co. ,  employed  a  carpenter,  one  Clearj,  to  partition  off  a  bath 
room  next  to  the  store  room  of  appellant,  and  in  order  to  do  this,  it  was 
deemed  necessary  to  move  some  shelves  and  their  contents  in  the  wareroom 
of  appellant.  In  preparing  to  do  this,  Cleary  found  upon  one  of  the  shelves 
a  box  half  full  of  dynamite;  there  being,  probably,  six  or  seven  ixjunds  of 
this  explosive.  Fearing  that  it  might  explode,  he  requested  a  young  man 
by  the  name  of  Loots,  who  occasionally  worked  for  appellant,  but  who  was 
not  then  in  its  employ,  to  remove  the  dynamite  from  the  shelves;  this,  Loots 
refused  to  do;  whereupon  Cleary  ordered  one  Goddard,  who  was  in  his  own 
employ  as  assistant,  to  remove  it.  Goddard  did  so,  taking  the  box  from  the 
shelf  where  it  had  been,  and  carrying  it  out  into  the  common  hallway, 
where  he  placed  it  in  a  corner  near  the  front  door  of  appellant's  operating 
room.  Here,  from  some  unknown  cause,  it  was  exploded.  Just  imme- 
diately before  the  explosion  appellee's  decedent  was  standing  on  the  inside 
of  the  door  of  the  operating  room,  leading  into  the  hallway,  with  her  hand 
upon  the  door  knob ;  when  the  explosion  took  place,  the  concussion  blew  in 
the  door  with  such  force  as  to  throw  her  across  the  room,  mashing  and 
breaking  her  arm,  from  which  injury  she  afterwards  died.  Appellee  having 
qualified  as  the  administrator  of  her  estate,  instituted  this  action  to  recover 
damages  for  her  death,  alleging  that  it  was  caused  by  the  negligence  of  appel- 
lant, in  failing  to  furnish  a  safe  place  for  her  to  work.  The  answer  contro- 
verted all  of  the  material  allegations  of  the  petition,  and  thus  completed  the 
issues.  The  trial  resulted  in  a  verdict  for  appellee  in  the  sum  of  $4,983.38. 
The  first  question  that  meets  us  on  this  appeal  is,  whether  or  not  appellant 
was  entitled  to  a  peremptory  instruction  upon  the  evidence  establishing 
substantially  the  foregoing  facts.  Assuming,  for  the  purposes  of  this  case, 
that  it  was  negligence  in  appellant  to  keep  the  dynamite  in  question  in  the 
back  part  of  its  store  room,  does  it,  therefore,  follow  that  it  is  responsible 
for  the  accident  by  which  the  decedent  was  injured  1*  It  is  neither  alleged, 
nor  proved,  that  Cleary  was  in  the  employ  of  appellant;  or  that  he  went 
Into  its  wareroom  by  its  knowledge  or  consent,  or  that  it  knew,  or  approved, 
in  any  way,  of  the  removal  of  the  dynamite  from  the  shelf  in  the  wareroom 
to  the  comer  in  the  hall.  The  only  person,  other  than  Cleary  and  his  assist- 
ant, who  seems  to  have  known  of  the  removal  of  the  dynamite  was  young 
Loots,  who  occasionally  worked  for  appellant  as  assistant  to  one  of  its  em- 
ployes, but  who,  on  the  day  in  question,  was  not  in  its  employ.  And  it  does 
not  appear  that  he  even  knew  where  the  dynamite  was  placed  when  it  was 
removed  from  the  shelf;  that  the  dynamite,  when  placed  in  the  public  hall, 
was  in  a  very  much  more  exposed  and  dangerous  place  than  when  on  the 
shelf  of  appellant's  wareroom,  is  too  obvious  to  require  demonstration.  But 
that  it  was  shortly  after  being  placed  there  ignited  by,  perhaps,  some  one 
throwing  into  the  box  a  lighted  match,  or  the  stump  uf  a  cigar  or  cigarette, 
shows  this  to  be  true,  if  evidence  on  this  point  is  needed.  It  does  not  follow 
that,  because  one  is  negligent  and  an  accident  occurs,  therefore  the  author 
of  the  negligence  is  liable  in  damages.  The  negligence  must  be  the  prox- 
imate oause  of  the  injury,  in  order  to  establish  liability.  Shearman  and 
Redfield,  in  their  work  on  Negligence  (6th  edition,  section  25),  say :  "The  fact 
that  the  defendant  has  been  guilty  of  negligence,  followed  by  an  accident, 
does  not  make  him  liable  for  the  resulting  injury,  unless  that  was  occasioned 
by  the  negligence.    The  connection  of  cause  and  effect  must  be  established. 
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And  the  defendant's  breach  of  duty,  not  merely  his  act,  must  be  the  Gau8& 
of  the  plaintiff's  dnmage.  The  defendant's  negligence  may  put  a  tempta- 
tion in  the  way  of  another  person  to  commit  a  wrongful  not.  by  which  the 
plain ciff  Is  injured;  and  yet  the  defendant's  negligence  may  be  in  no  sense 
a  cause  of  the  injury." 

In  section  23  it  is  siiid:  "The  proximate  cause  of  an  event  must  be  under- 
stood to  be  that  which,  in  a  natural  and  continual  sequence,  unbroken  by 
any  new,  independent  cause,  produces  that  event,  and  without  which  that 
event  would  not  have  occurred.  Proximity  in  point  of  time  or  space,  how- 
ever, is  no  part  of  the  definition.  That  is  of  no  importance,  except  as  it 
may  afford  evidence  for  or  against  proximity  of  causation;  that  is,  the  prox- 
imate cause  which  is  nearest  in  the  order  of  responsible  causation. " 

In  section  82,  the  authors  say:  ''The  connection  between  the  defendant's 
negligence  and  the  plaintiff's  injury  maybe  broken  by  an  intervening  cause. 
In  order  to  excuse  the  defendant,  however,  this  intervening  cause  must  be 
either  a  superseding  or  a  responsible  cause.  It  is  a  superseding  cause 
whether  intelligent  or  not,  if  it  so  entirely  supersetled  the  operation  of  the 
defendant's  negligence  that  it  alone,  without  his  negligence  contributing 
thereto  in  the  slightest  degree,  produces  the  injury.  It  is  a  rpsponsible  one, 
if  it  is  the  culpable  act  of  a  human  being  who  is  legally  responsible  for  such 
act.  The  defendant's  negligence  is  not  deemed  the  proximate  cause  of  the 
injury,  when  the  connection  is  thus  actually  broken  by  a  responsible,  inter- 
vening cause. " 

The  case  of  Bosworth  v.  Brand,  1  Dma,  377,  was  an  action  in  which  Brand 
obtained  a  verdict  and  judgment  against  Bosworth,  for  the  value  of  a  slave 
killed  on  Bosworth's  farm,  at  a  negro  frolic  or  dance.  It  seems  that  Bos- 
worth permitted  some  fifty  negroes  to  asseinble  and  dance  nt  an  outhouse  r 
*'That  a  patrolling  party  surrounded  the  house  about  midnight,  for  the  pur- 
pose of  apprehending  the  negroes  and  breakingiipthe  frolic;  that  the  negroes 
refused  to  surrender  when  called  upon  so  to  do,  and  endeavored  to  make 
their  escape;  that  one  of  the  pUrol,  without  any  nec.'^ssity  for  so  doing, 
wantonly  fired  a  pistol,  loaded  with  balls  and  buckshot  into  a  dark  room^ 
crowded  with  negroes,  and  thereby  killed  the  slave  of  Brand." 

It  was  unlawful  for  B)sworth  to  p3rmit  the  negroes  to  assamble  in  the 
manner  in  which  they  did,  and  the  court  said:  ''That  this  act  renders  the 
ondnct  of  Bosworth  illegal  in  permitting  the  assemblage  of  the  negroes^ 
and  that  it  renders  him  liable  to  the  penalty  therein  named,  to  be  recovered 
in  the  manner  therein  prescribed,  there  is  no  doubt.  But  that  he  is  liable 
for  every  accident  or  injury  happening  to  the  slaves  of  others  whilst  sa 
assembled,  or  in  going  to  or  coming  from  his  farm,  is  an  inference  by  no 
means  so  obviously  deducible  therefrom.  *  *  *  It  is  true  in  general, 
that  a  man  is  entitled  to  reparation  for  every  damage  he  sustains  from  the 
unlawful  action  or  omission  of  another.  But  the  damages  must  be  the  direct 
and  immediate,  or  at  least,  proximate  and  natural  consequence,  of  the  act 
or  omission  complained  of.  It  will  not  do  to  carry  it  to  every  consequence^ 
however  ramote.  which  can  b3  trac3d  to  the  particular  action  or  omission^ 
and  much  less  to  such  things  as  are  not  a  natural  consequence,  and  may 
have  arisen  from  other  and  extraneous  cause.s.  Thus  it  is  said,  Buller'a 
Nisi  Prius,  23:  'That  if  one  whip  my  horse,  whereby  he  runs  away  with  me» 
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andrans  over  a  man,  he  may  have  an  action  against  such  person,  for  the> 
whipping  was  an  act  of  folly,  and  he  ought  to  be  answerable  for  the  oonse* 
quenoes.     A  fortiori,  I   might  maintain  an  action,  if  1  received  any  hurt. 
because  the  consequence  is  more  natural.*    He  also  suggests  the  propriety  of 
proving,  in  such    oases,  that  the  injury  was  such  as  would  probably  follow 
from  the  act  done.      *So.  also,'  he  says  'if  a  man  lay  logs  of  wood  across  a 
highway.  wh«?reby  my  horse  stumbles  and  flings  me,  I  may  bring  an  action; 
for  whenever   a    man  sustains  a   particular  injury  by  a  nuisance,  he  may 
maintain  an  action ;    but  then  the  injury  must  be  direct,  and  not  consequen- 
tial, as  by  being  delayed  in  a  journey  of  importance.'    For  which  he  cites 
Carthew,  191,  451.      Pothier,  in  his  treatise  on 'Obligations,  page  97,  said:  'If 
am!in  sells  nie  a  CDvr,  which  he  knows  to  be  infected  with  a  contagious  dis- 
temper, and  conceals   it  from  me,  he  is  responsible  for  the  damage  I  suffer, 
not  only  in  that  particular  cow,  but  also  for  my  other  cattle  to  which  the 
distemper  is  comrnuicated. '    But,  he  says,  if   the  loss  of  his  cattle  prevented 
him  from  raising^  a  crop,  which  prevented  him  from  paying  his  debts,  and 
his  creditors  in   consequence  seized  his  property  and  sell  it  much  below  the 
value,  that  these   consequences,  being  too  remote,  the  fraudulent  vendor  is. 
responsible  for  none  of  them.     S appose  the  slave  of  one  goes  to  the  farm  of 
aoother,  and   is   not  driven  away  in  the  time  prescribed  by  the  above  cited 
act:  that  in  consequence  he  is  overtulven  on  his  return  home,  by  a  hurricane, 
and  killed  by  tlie  falling  of  timber,  or  is  accidentally  shot,  or  even  whilst 
remaining  after    the   prescribed  time,  he  is  accidentally  killed,   could   the 
owner  of  the   slave  recover  his  value  from  the  owner  of  the  farm?    Or,  to 
take  a  case  under  another  clause  of  the  statute,  that  slave  enters  a  tippling 
house,  and  purchases  a  dram,  and  whilst  in  the  act  of  drinking  it,  he  is  acci- 
dentally or  designedly  shoe,  by  some  one  from  without  the  house,  would  the 
seller  of  the  dram  be  responsible  for  the  value  of  the  slave?    It  seems  to  us, 
that  all  these  propoMitlons  must  be  answered  in  the  negative,  and  that  the- 
contrary  opinion  has  no  plausible  foundation  in  either  law  or  justice." 

In  the  case  of  Insurance  Co.  v.  Tweed,  7  Wallace,  44,  the  rule  as  to  prox- 
imate cause  is  thus  stated  by  Mr.  Justice  Miller:  "One  of  the  most  valued 
criteria  furnished  us  by  these  authorities,  is  to  ascertain  whether  any  new 
canse  has  intervened  between  the  fact  accomplished  and  the  alleged  cause. 
If  a  new  force  or  power  has  intervened,  of  itself  sufficient  to  stand  as  the- 
cause  of  the  misfortune,  the  other  must  be  considered  as  too  remote. " 

In  the  case  of  McQahan  v.  Indianapolis  Natural  Gas  Co.,  49  Am.  St.  Rep., 
109.  the  gas  company  had  negligently  permitted  one  of  its  pipes  to  become 
defective,  whereby  McQahan 's  house  became  filled  with  It;    whereupon   he 
employed  a  plumber  to  examine  the  house  for  the  cause  of  the  leakage.     The- 
plumber  went  into  the  room  with  a  lighted  lamp,  thus  causing  an  explosion. 
It  was  held   that  the  negligence  of  the  plumber,  and  not  that  of  the  gas 
company,  was  the  proximate  cause  of  the  Injury,  and  in  the  note  to  this. 
case,  it  is  said:  "When  the  independent  act  of  a  responsible  person  inter- 
venes between  the  defendant's  negligence  and  the  injury  sustained,  such  act. 
breaks  the  causal  oonneotion  between  the  negligence  and  the  damage,  and 
be  who  is  guilty  of  the  original  negligence  is  not  chargeable,  but  redress. 
must  be  sought  from  him  who  directly  caused  the  injury,  unless  the  inter- 
vening act  is  such  as  might  reasonably  be  anticipated  as  the  natural  or  prob->. 
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able  result  of  the  original  cause."  (Reed  v.  EvansyiUe,  &c. ,  Railroad  Co., 
m  Am.  St.  Bep..  891.) 

Applying  the  principle  enunciated  in  the  foregoing  authorities,  we  have 
no  hesitancy  in  reaching  the  conclusion  that  the  act  of  Cleary  and  Goddard 
In  removing  the  dynamite  from  its  comparatively  safe  position  on  the  shelf 
in  the  appellant's  wareroom,  to  the  exposed  position  in  the  public  hall,  was 
the  proximate  cause  of  the  explosion  which  resulted  in  the  injury  com- 
plained  of.  Suppose  Goddard,  under  the  inptructions  of  Cleary,  had  taken 
the  dynamite  out  on  the  public  street  and  placed  it  at  the  door  of  an  adjoin- 
ing building,  and  it  had  there  been  Ignited  and  exploded,  just  as  it  was  in 
the  hall  by  appellant's  door,  would  it  be  contended,  then,  that  appellant 
was  responsible  for  any  damage  arising  from  this  wrongf  We  think  not. 
As  said  before,  neither  Cleary  nor  Goddard  were  in  the  employ  of  appellant, 
nor  were  they,  so  far  as  this  record  discloses,  acting  with  its  approval;  so 
far  as  the  evidence  shows,  they  were  trespassers  in  the  wareroom  where  the 
dynamite  was,  and  wrongdoers  in  removing  it  at  all.  According  to  the  evi- 
dence, as  shown  in  this  record,  what  defense  could  Cleary  and  Goddard  have 
offered  had  they  been  sued  for  their  wrongful  act  in  removing  the  dynamite 
to  the  halU  Certainly,  between  the  original  negligence,  if  such  it  be,  of 
appellant,  in  permitting  the  dynamite  to  remain  on  the  shelf  in  its  ware- 
room,  and  the  injury  of  the  decedent,  they  intervened  as  responsible  causal 
agents,  and  their  wrongful  act  was  the  direct  and  porximate  cause  of  the 
injury  inflicted. 

The  court  should  have  sustained  appellant's  motion  for  a  peremptory  in- 
struction ;  wherefore,  the  judgment  is  reversed  for  proceedings  consistent 
\vith  this  opinion. 
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(Filed  May  11,  l»04~Not  to  be  reported. ) 

Damages — Action  for->An  action  by  a  father  for  damages  for  the  loss  of 
his  son's  services  by  reason  of  his  having  been  killed  by  appellee,  can  not  be 
maintained  at  common  law,  and  the  action  of  the  lower  court  in  sustaining 
•a  demurrer  to  the  petition  was  proper.  The  common  law  allows  no  remedy 
by  way  of  a  civil  action  for  injury  causing  the  death  of  a  human  being. 
Such  injury  must  necessarily  precede  death,  and  the  law  did  not  allow  any 
xsause  of  action  for  an  Injury  to  the  person  who  survived  him. 

Hendrick  &  Miller  for  appellant. 

Reed  &  Oliver,  Pirtle  &  Trabue  and  J.  M.  Dickinson  for  appellee. 

Appeal  from  Marshall  Circuit  Court. 

Opinion  of  the  court  by  Judge  Baiker. 

Appellant's  son,  Joseph  W.  Gregory,  an  infant  sixteen  years  of  age,  was 
run  over  and  Instantly  killed  by  an  engine  and  train  of  cars  oi)prated  by 
appellee's  employes,  while  he  was  attempting  to  cross  its  tracks  at  a  public 
crossing  in  Gilbertsville,  Marshall  county,  Kentucky.  This  action  was  in- 
stituted by  the  father  to  recover  of  appellee  damages  in  the  sum  of  $2,000, 
€or  the  loss  of  his  son's  services  by  reason  of  the  killing,  from  the  time  of 
ills  death  until  he  reached  the  age  of  twenty-one  years. 
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It  is  ooDoeded  that  this  act  loo  is  Dot  based  npdn  aoy  statute  aQthorisiDfi^ 
it.  but  upon  the  oommon-law  right  of  the  father  to  bis  infant  son's  servloes, 
and  the  remedy  given  for  their  deprivation.  The  petition  contains  the  usuaJb 
allegations  of  negligence  in  such  actions.  A  general  demurrer  was  sus- 
tained to  the  petition,  and  appellant  declining  to  amend,  it  was  dismissed  ^ 
from  which  judgment  this  appeal  is  prosecuted.  The  ruling  of  the  trial) 
judge,  in  sustaining  the  demurrer,  was  correct. 

**The  common  law  allowed  of  no  remedy,  by  way  of  a  civil  action,  for  an 
injury  causing  the  death  of  a  human  being.     Such  injury  must  necessarily- 
precede  death;  and  the  law  did  not  allow  any  cause  of  action  for  an  injury- 
to  the  person  to  survive  him.    The  husband  or  master  of  the  deceased  whs. 
UDt  allowed  to  sue,  because  the  only  damage  recognized  by  the  law  was  the 
loss  of  service  during  the  lifetime  of  the  servant,  and  the  death  of  the  ser- 
vant therefore,  worked  no  injury  to  the  master,  of  which  the  law  could  take* 
notice.     And.  if  the  act  causing  death  amounted   to  a  felony,  the  general 
^le  of  the  common  law,  forbidding  any  civil  suit  upon  a  felony,  would  alone 
have  sufficed   to  exclude  a  claim  for  danmges.     Whatever  may  be  said  of 
these  arguments,  the  conclusions  thus  reached  formed  a  settled  doctrine  of 
the  common   law.     Ko  one,  whether  as  executor,  master,  parent,  husband, 
wife,  or  child,  or  in  any  other  right  or  capacity,  could  maintain  an  action, 
for  damages  on  account  of  the  death  of  a  human  being."    (Shearman  and 
Redfleldon  Negligence,  6th  edition,  section  124;  Eden  v.  Lexington  &  Frank- 
fort R.  K.  Co.,  14   B.  Mon  .    166;    Covington   Street  R'y  Co.   v..  Packer,  7^ 
Ky..    455;    Louisville  &  Nashville  R.    R.    Co.    v.    McElwaln,   98   Ky.,  700, 
Harris  v.  Kentucky  Timber  and  Lumber  Co.,  19  Ky.  Liiw  Rep.,  1731. ) 

The  maxim  actio  personalis  moritur  cum  persona,  was  the  uniform  rule  of 
the  common  law  and  prevails  in  Kentucky  to-day,  except  where  it  has  been 
modified  by  the  express  language  of  the  Constitution  and  Statutes. 

The  case,  of  Craig's  Adm'r  v.  Lee,  14  B.  Mon.,  96;  Gray  v.  Combs,  7  J.  J^ 
Marsh,  478,  and  Smith  v.  Hancock,  4  Bibb,  t323,  cited  by  appellant  as  estab- 
lishing a  contrary  doctrine  to  the  maxim,  all  involved  actions  for  the  value 
ot  slaves  killed  or  Injured  by  negligence  or  malice.  While  it  is  true,  that 
the  master  was  entitled  to  the  servicer  of  the  slaves,  the  latter  was  a  mere 
chattel  of  the  former;  and  the  right  of  the  master  to  recover  for  injury  to, 
or  death  of  his  slave,  was  based  upon  the  same  principle  of  his  right  to  re- 
cover for  the  injury  to.  or  destruction  of  his  horse  or  other  species  of  prop- 
erty. Thes3  cases  have  no  bearing  upon  the  principle  involved  in  the  case» 
at  bar.    Wherefore,  the  jndgmeut  dismissing  the  petition  is  affirmed. 


HORD,  &o.  V.  SARTIN,  &o. 

(Filed  Miy  U,  1901— Not  to  be  reported.) 

Forcible  entry — D effect  in  warrant— Practice— In  a  warrant  for  forcible 
entry  after  a  traverse  has  been  taken.  It  was  error  in  the  trial  court  to  refuse 
to  permit  the  warrant  to  be  amended  so  as  to  correct  an  omission  of  the 
court  below. 

A.  E.  Cole  and  F.  P.  O'Donnell  for  appellants. 

W.  D.  Coohran  for  appellees. 
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Appeal  from  Mason  Circuit  Court. 
Opinion  of  the  court  by  Judge  Barker. 

■ 

This  was  a  proceeding  against  the  appellees  for  the  forcible  entry  by  them 
ui)on  certain  land  situated  in  Mason  county,  Kentucky.  A  trial  in  the 
country  resulted  in  a  verdict  of  guilty,  which  was  traversed  by  appellees, 
and  appealed  to  the  circuit  court.  After  the  case  reached  the  circuit  court, 
appellees  moved  to  quash  the  warrant,  because  of  its  failure  to  allege  that 
the  land  involved  in  the  proceeding,  was  in  the  peaceable  possession  of  the 
appellants  at  the  time  of  the  forcible  entry  complained  of.  It  was  conceded 
that  the  omission  of  this  allegation  was  fatal  to  the  validity  of  the  warrant; 
and  thereupon  appellants  offered  to  file  an  amended  warrant  signed  by  the 
justice  before  whom  the  case  had  been  tried  in  the  country,  correcting  the 
t)misslon,  and  they  also  tendered  and  offered  to  file  an  amendment  of  their 
own,  which  would  have  corrected  the  original  warrant.  These  amendments 
the  court  refused  to  allow,  and  sustained  a  motion  to  quash  the  warrant;  of 
which  appellants  are  now  com  plaining. 

The  question  presented  for  adjudication  on  this  appeal  is,  whether  or  not 
the  circuit  court  may  arbitrarily  refuse  to  permit  ar.  amendment  of  a  writ 
of  forcible  entry,  which  merely  corrects  it,  and  perfects  the  cause  of  action 
originally  attempted  to  be  stated  therein,  after  traverse  and  appeal.  In  the 
case  of  Bailey  v.  Kelly,  18  Ky.  Law  Rep.,  718,  this  court  approved  an  amend- 
ment similar  to  the  one  in  question  here,  permitted  by  the  justice  prior  to 
the  trial  of  the  writ  before  him;  and  it  was  said  in  the  opinion:  **It  would 
be,  we  think,  exceedingly  technical  to  say  that  this  warrant  could  not  be 
Amended  to  make  it  conform  to  the  form  laid  down  and  required  by  the 
Code  of  Practice,  as  it  was  offered  before  trial  or  issue  joined,  as  in  all  prob-  , 

ability  it  was  a  mere  oversight  in  the  officer  who  drew  up  the  warrant.     We  i 

are   satisfied    that   the  county   judge,   who   permitted    the   warrant   to    be  ' 

amended,  did  not  err  by  permitting  the  amendment  and  trial."  | 

In  the  ciise  of  Parker  v.  Ozment,  8  Ky.  Law  Bep.,  625,  the  Superior  Court  I 

approved  the  amendment  of  the  warrant  of  forcible  detainer  after  traverse 
to  the  circuit  court,  in  order  to  make  it  show  the  county  where  the  land  was 
situated. 

In  the  case  of  Forsythe  v.  Huey,  25  Ky.  Law  Rep.,  148,  it  was  held  that 
the  circuit  court  did  not  err  in  permitting  an  amendment  of  the  warrant 
after  traverse;  and,  in  Hoffman  v.  Mann,  25  Ky.  I^w  Kep.,  255.  there  was 
Involved  the  identical  question  under  consideration,  and  it  was  held  that 
the  amendment  of  the  warrant  after  traverse  was  proper.  The  opinion  eo 
elaborately  discusses  the  principles,  and  reviews  the  authorities  bearing  upon 
it,  as  to  render  any  further  extension  of  this  opinion  unnecessai-y.  And 
while,  as  a  general  rule,  this  court  will  not  interfere  with  the  discretion 
-conferred  upon  the  trial  court  by  section  184  of  the  Code,  in  regard  to  amend- 
ments, we  are  constrained  to  the  conclusion  that,  in  this  case,  the  court 
must  have  labored  under  the  impression  that  the  warrant,  as  a  proposition 
<if  law,  could  not  be  amended  after  traverse. 

Upon  the  authority  of  the  cases  cited  the  judgment  is  reversed  for  proceed- 
ings consistent  with  this  opinion. 


I 


BUBNSIDE  y.  MEALEB,  &0.  79 

BUBNSIDE  V.  MEALEB,  &o. 
(Filed  May  11,  1904— Not  to  be  reported. ) 

1.  Mortgagres — The  fact  that  Id  a  mortf^age  purporting  to  convey  the  entire 
tract  of  land  and  all  interest  in  it,  that  the  words  "homestead  and  dower 
beiof?  relinquished  by  E.  J.  Mealer,"  subtracts  nothing  from  the  effect  of 
the  mortgage.  These  words  mean  only  that  she  relinquished  homestead 
and  dower  in  addition  to  acknowledging  the  Instrument  as  her  act  and  deed. 

2.  Limitation  of  actions— An  action  to  recover  usury  must  be  commenced 
in  oDe  year  after  it  is  paid. 

8.  In  an  action  upon  a  note  against  a  personal  representative,  the  fact  that 
the  technical  defense  that  the  debt  had  not  been  demanded,  properly  verified 
in  one  year  after  the  qualification  of  the  personal  representative,  Is  no  evi- 
dence of  fraud,  as  demand  may  be  waived. 

Wm.  Herndon  for  appellant. 

S.  B.  Dishman,  P.  D.  Black,  Jas.  D.  Black  and  B.  B.  Golden  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  December  31,  1894,  William  Burnside  recovered  judgment  against  £.  J, 
Mealer  for  something  over  $800. 

Kzecution  was  issued  on  the  judgment  and  returned  no  property  found  on 
May  26,  1RQ6.  On  April  4,  1901,  he  Instituted  this  action  on  the  return  of  no 
property  found,  against  her,  John  T.  Hays  and  William  Gilbert.  They  an- 
swered, alleging  that  they  did  not  owe  her  anything.  He  then  amended  his 
petition  and  alleged  that  on  March  20,  18P1,  John  Mealer,  the  husband  of  E. 
J.  Mealer,  borrowed  of  William  Gilbert  11,500  for  which  he  gave  his  note  in 
twelve  months  with  his  wife  as  his  security,  and  to  secure  the  note  he  and 
his  wife,  tl.  J.  Mealer,  mortgaged  to  Gilbert  a  tract  of  land  owned  by  them 
jointly;  that  in  the  cert i flea te  of  acknowledgment  Mr3.  Mealer  only  relin- 
qnished  her  dower  and  homestead;  that  John  Mealer  paid  1150  on  the  debt 
and  afterwards  died,  but  no  demand  was  made  of  the  debt  properly  verified 
within  one  year  after  the  qualification  of  his  personal  representative;  that 
*n  February  18,  1896,  Gilbert  filed  suit  and  recovered  judgment  foreclosing 
bis  mort-gage;  that  the  property  was  sold  for  the  sum  of  S2.iO0,  one- half  of 
which  was  the  property  of  E.  J.  Mealer;  that  the  sale  \yas  made  on  June  27, 
1888,  and  was  confirmed  at  the  July  term,  1898;  that  judgment  should  have 
been  rendered  in  favor  of  Gilbert  for  the  sura  of  $1,850,  and  he  should  only 
have  been  adjudged  a  lien  on  the  husband's  half  of  the  land;  tliat  E.  J. 
Mealer  filed  an  answer  in  that  suit,  but  afterwards  withdrew  it  and  allowed 
the  judgment  to  be  taken  fraudulently  with  intent  to  perfer  Gilberu  to  her 
other  creditors.  The  court  sustained  a  demurrer  to  this  pleading  because 
the  time  for  attacking  the  transaction  as  a  fraudulent  preference  to  prefer 
one  creditor  to  another  had  passed  before  the  action  was  brought. 

Burnside  then  filed  an  amended  petition  charging  that  the  judgment  was 
a  fraud  gotten  up  by  Gilljert  and  E.  J.  Mealer  for  the  fraudulent  purpose  of 
defeating  her  creditors  in  the  collection  of  their  detbs;  that  thoy  each  acted 
In  collusion  for  the  purpose  of  covering  up  in  the  hands  of  Gilbert  the  money 
and  property  of  K.  J.  Mealer.  The  court  overruled  a  demurrer  to  this  plead- 
ing and  Gilbert  filed  an  answer  denying  its  allegations  and  pleading  the 
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former  judgment  in  bar  of  the  petition  in  so  far  as  it  set  out  facts  going  to 
show  that  he  had  recovered  more  than  was  coming  to  him  in  the  former 
case.    On  final  hearing  the  court  dismissed  the  action  and  Bumside  appeals. 

The  proof  wholly  fails  to  show  fraud  or  collusion  between  Gilbert  and 
Mrs.  Mealer  It  tends  to  show  there  was  some  usury  embraced  in  the  judg- 
ment, but  an  action  to  recover  usury  must  be  begun  in  one  year  after  it  iji 
paid.  This  action  was  not  brought  in  time  for  that  purpose.  The  fact  that 
when  Gilbert,  for  her  accommodation,  had  indulged  her  on  the  debt,  she  did 
not  set  up  In  the  suit  the  technical  defense  that  be  had  not  demanded  his 
debt  properly  verified  in  one  year  after  the  personal  representative  qualified* 
is  no  evidence  of  fraud,  as  the  demand  may  be  waived.  The  statute  was 
only  aimed  for  the  protection  of  the  estates  of  deceased  persons  from  Interest 
or  claims  not  demanded  of  the  personal  representative,  and  where  he  knows 
of  the  debt,  he  may  waive  the  demand.  This  waiver  may  be  express  or  may 
be  implied.  The  mortgage  executed  by  Mealer  and  wife  purports  to  convey 
the  entire  tract,  including  all  interests  they  had  in  it.  The  clerk's  certificate 
shows  they  signed  .and  acknowledged  the  instrument  as  their  act  and  deed. 
The  fact  that  he  adds  to  the  certificate  the  words  ** Homestead  and  dower 
being  relinquished  by  E.  J.  Mealer,"  subtracts  nothing  from  the  effect  of 
the  mortgage  which  passed  the  entire  title  and  which  they  acknowledged  and 
delivered  as  their  act  and  deed.  These  words  mean  only  that  she  relin- 
quished homestead  and  dower  in  addition  to  acknowledging  the  instrument 
as  her  act  and  deed.  The  certificate  considered  in  Sutton  v.  Pollard,  13  Ky. 
Law  Rep.,  85,  was  of  wholly  different  tenor.  The  only  thing  the  wife  there 
did,  according  to  the  certificate,  was  that  she  relinquished  her  dower.  The 
presumption  that  she  consented,  when  examined  separate  and  apart  from  her 
hasband,  to  the  conveyance  of  the  property  as  set  out  in  the  mortgage,  was 
there  overthrown  by  the  certificate.  But  here  the  certificate  is  in  due  form 
and  the  words  quoted  must  be  understood  as  added  to  show  that  it  was  not 
only  a  joint  conveyance  of  the  property,  but  that  she  released  also  her  dower 
and  homestead. 

Judgment  affirmed. 
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CITY  OF  LEXINGTON  v.  WILSON.  &o. 
'  (Filed  May  11,  1004.) 

1.  TazatioD— City  ordinance— Tax  lawfully  imposed— Inadequate  remedy^ 
—How  collected — By  proper  ordinance,  enacted  pursuant  to  lis  charter,  the 
oity  of  Lexington  imposed  a  license  or  occupation  tax  upon  the  proprietors 
of- livery <  stables,  but  no  provision  was  made  for  its  collection  in  a  summary 
way  or  by  suit.  An  action  was  Instituted  to  recover  the  amount  due  as  in 
esse  of  debt.  On  demurrer  the  court  dismissed  the  petition.  Held— Where 
an  adequate  remedy  is  provided  for  the  collection  of  a  tax,  lawfully  imposed, 
the  authority  to  resort  to  any  other  remedy  is  denied :  but  where  the  legisla- 
ture has  enacted  a  law  imposing  a  tax,  or  authorized  an  authority  to  impose 
such  tax,  and  it  has  been  done,  but  no  adequate  remedy  Is  provided  for  its 
collection,  the  right  to  do  so  is  implied,  and  an  action  therefor  can  be  main- 
tained. 

3.  Payment  Of  fine^The  payment  of  a  fine  imposed  for  a  failure  to  take 
out  the  license,  does  not  discharge  the  claim  for  the  license  tax. 

3.  Cases  overruled— To  the  extent  that  other  cases  are  in  conflict  witl^  thi& 
opinion;  they  are  overruled. 

Allen  &  Duncan,  Z.  Gibbons  and  A.  O.  Ambrose  for  appellant. 

J.  D.  &  G.  B.  Hunt  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellees  are  the  proprietors  of  a  feed,  livery  and  sale  stable.  By- 
proper  ordinances  enacted  pursuant  to  the  charter  of  cities  of  the  second 
class,  a  license  or  occupation  tax  was  imposed  upon  the  proprietors  of  livery 
stables,  which  is  graduated  by  the  number  and  character  of  vehicles  used  for 
hire  in  the  conduct  of  business.  The  ordinances  were  adopted  for  the  pur- 
pose of  raising  a  revenue,  but  no  provision  was  made  for  collecting  it  by  a 
summary  way  or  by  suit.  This  action  was  instituted  to  recover  amounts 
due  from  appellees,  as  in  case  of  debt.  On  demurrer  the  court  dismissed  the 
petition,  hence  the  question  here  for  determination  is,  can  such  an  action  be^ 
maintained. 
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before  entering  into  a  discussion  of  the  qnestions,  it  is  well  to  say  that  the 

'  x)0iirt  is  confronted  with  the  claim  that  its  opinions  on  the  question  are  in 

conflict,  not  only  as  to  conclusions,  but  as  to  reasons  given  in  support  of 

them.    A  careful  examination  of  the  opinions  leads  the  court  to  concede  that 

the  claim  in  some  degree  is  true.     It  is  of  the  greatest  importance  that  the 

opinions  of  this  court  should  be  in  harmony  one  with  another,  not  only  that 

'  persons  who  hilve  controversies  may  know  their  legal  rights,  so   that  they 

^  -can  be  settled  without  resort  to  courts,  but  that  the  administration  of  jus' 

^tice  may  be  had,  in  so  far  as  it  is  possible,  under  settled  rules  of  law.     It  is 

especially  important  that  this  should  be  so  in  the  matter  of  the  imposition 

of  public   burdens  and   the  methods  of  their  enforcement.     In  view  of  the 

conflict  in  the  opinions  of  the  court  on  the  question  under  consideration,  a 

brief  review  of  them   is  necessary,  so  that  the  court  may  the  more  clearly 

state  its  conclusions  and  the  rule  that  is  to  be  observed  hereafter. 

By  an  act  of  the  legislature,  the  Portland  Dry  Dock   and   Insurance  Co. 
was  required  to  pay  to  the  city  of  Louisville  50  cents  on  each  $100  of  its  cap- 
ital stock,  and  as  the  capital  stock  was  tUX).00O,  the  tax  amounted  to  1500 
annually.     By  a  subsequent  act  the  board  of  trustees  of  the  town  of  Port- 
Jand  were  empowered  to  collect  and  receive  8300  of  the  annual  tax  to  be  laid 
upon   the  Portland  Dry  Dock  and   ln.surance  Co.  and   the  city  of  Louisville 
^^00  of  it.     The  trustees  of  Portland  brought  suit  against  the  Portland  Dry 
Dock  and  Insurance  Co.  for  their  part  of  the  tax,  and  the  question  was  made 
^that  the  action  could  not  be  maintained.     This  court,  in  Portland  Dry  Dock 
and   Insurance   Co.  v.  Turstees  of   Portland,  13  B.  M. ,  81,  held  the  action 
^ould  be  maintained,  although  a   more  summary  remedy  was  provided  by 
law  for  the  collection  of  the  tax. 

In  Johnson  v.  Louisville,  11  Bush,  538,  the  court  had  under  consideration 
the  question  as  to  whether  a  suit  foi  a  tax  could  be  maintained  when  the 
charter  of  the  city  of  Louisville  had  provided  a  full  and  adequate  remedy 
for  the  collection  of  the  tax,  and  while  the  court  h'^ld  that  the  judgment 
was  not  void  which  had  been  rendered  for  the  tax,  it  also  held  that  as  there 
was  a  full  and  adequate  remedy  provided  by  law  for  its  collection,  it  was 
exclusive.  In  conclusion,  the  court  said:  "We  are  well  satlsfleii  that  upon 
principle  such  suits  can  not  be  maintained,  and  that  sound  public  policy 
demands  that  the  courts  should  not  sustain  them,  except  in  those  cases 
where  the  prescribed  mode  of  enforcing  payment  would  be  ineffectual." 

It  was  claimed  that  the  property  of  the  Louisville  Water  Co.  should  pay 
taxes.  The  company  denied  its  liability  therefor.  The  sheriff  was  proceed- 
ing to  enforce  payment,  and  the  water  company  enjoined  the  collection  of 
the  taxes.  In  passing  upon  the  question  in  Louisville  Water  Co.  v.  Hamil- 
ton, 81  Ky. ,  533.  the  court  decided  that  the  water  company  was  liable  for 
the  taxes,  but  that  as  it  was  performing  a  public  service,  its  property  could 
not  be  seized  and  sold  by  the  sherifT  for  the  taxes.  It  was  also  held  that  as 
the  court  had  been  applied  to  for  "some  sort"  of  relief  by  the  water  com- 
pany, it  should  have  taken  cognizance  of  the  case,  and  required  it  to  pay 
the  money  into  court,  etc. 

In  Greer  v.  City  of  Covington,  83  Ky.,  410,  the  court  sustained  the  right 
to  maintain  an  action  to  recover  taxes,  because  the  statute  provided  for  such 
an  action  in  addition  to  the  right  of  the  tax  collector  to  seize  and  sell  prop- 
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«rl7  for  them.    It  also  decided  that  Buoh  an  aot  was  Dot  In  violation  of  the 
Constitution. 

In  Baldwin  t.  Hewitt,  Auditor,  88  Ky. ,  680,  the  court  held  that  a  suit  for 
^axes  could  not  be  maintained  without  express  legislative  authority,  upon 
the  theory  that  the  collection  of  taxes  was  not  an  inherent  power  of  the 
judiciary ;  that  to  allow  such  an  action  would  destroy  the  theory  of  (fovern- 
ment  as  to  the  distribution  of  powers;  and  further  because  the  legislature 
had  given  the  right  to  sue  railroad  companies  for  taxes  there  was  implied 
^'a  legislative  opinion  that  in  Its  absence  no  such  suit  could  be  maintained." 

In  the  case  of  the  Louisville  Water  Co.  v.  Commonwealth,  89  Ky.,  248,  the 
Commonwealth  sought  to  recover  taxes,  and  the  court  held  that  the  action 
«ou]d  not  be  maintained,  because  there  was  no  express  statute  authorizing  it. 

In  Clark.  Sheriff  v.  Louisville  Water  Co.,  00  Ky.,  524,  it  appeared  that 
the  sheriff  had  seized  and  was  going  to  sell  the  property  of  the  water  com- 
pany for  taxes,  and  it  enjoined  the  sheriff  from  doing  so..  The  court  held  it 
was  liable  therefor,  and  adjudged  that  as  it  had  come  into  court  asking 
equitable  relief,  the  court  should  take  charge  of  its  property  and  compel  it 
to  pay  the  tax. 

In  the  City  of  Covington  v.  District  of  Highlands  of  Campbell  County,  24 
Ky.  Law  Rep. ,  433,  the  appellee  instituted  an  action  against  the  city  of  Cov- 
ington to  recover  the  tax  due  it,  and  the  court  sustained  the  action,  although 
there  was  no  express  authority  for  it. 

cf  A  oareful  examination  of  the  cases  tp  which  reference  has  been  made,  shows 
that  the  court  In  the  cases  of  the  Portland  Dry  Dock  Insurance  Co.  v.  Trus- 
tees of  Portland,  and  the  City  of  Covington  v.  District  of  Highlands  of 
Campbell  County,  held  that  actions  to  recover  taxes,  although  there  was  no 
express  legislation  authorizing  it,  could  be  maintained.  The  case  of  John- 
-SOD  V.  Louisville  recognized  that  such  an  action  could  be  maintained,  if  the 
remedy  provided  by  law  for  their  collection  was  not  full  and  adequate.  In 
Louisville  Water  Co.  v.  Hamilton,  the  court  certainly  recognized,  that  an 
action  could  be  maintained  to  recover  without  any  express  statute  authoriz- 
ing It,  or  it  would  not  have  held  that  as  the  water  company  had  sought  relief 
in  the  court  against  their  collection,  the  court  should  have  enforced  their 
payment.  The  fact  that  the  water  company  sought  relief  against  the  collec- 
tion of  taxes  did  not  confer  upon  the  court  the  jurisdiction  to  enforce  their 
oollection.  Such  a  proceeding  might  authorize  the  court  to  hold  that  it 
would  exercise  a  jurisdiction  which  it  had  to  determine  liabilities  for  taxes 
and  enforce  them,  but  it  could  not  confer  a  jurisdiction  not  existing  under 
the  law.  If  the  court  had  intended  to  so  hold,  it  would  have  assumed  a 
most  untenable, and  illogical  position.  It  held  that  the  sheriff  had  no  au- 
thority to  seize  and  sell  the  property  of  the  water  company  and  that  the  in- 
junction was  properly  obtained.  If  it  had  proceeded  to  hold  that  no  action 
could  be  maintained  for  the  taxes,  because  there  was  no  statute  expressly 
authorizing  it,  it  would  have  followed  that  the  court  should  not  have  en- 
forced the  payment  of  taxes  through  the  instrumentality  of  a  receiver  Cer- 
tainly the  court  could  not  consistently  hold  that  an  action  could  not  be 
maintained  by  the  authority  to  which  the  tax  was  due,  then  in  an  action 
rightfully  brought  by  the  taxpayer  to  prevent  the  sale  of  his  property  for  the 
4aftx,  hold  that  the  taxing  authority  might  enforce  the  collection  of  the  tax. 
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If  the  law  does  oot  authorize  the  taxing  authority  to  maintain  a  direct- 
action  to  recoyer  taxes,  it  certainly  does  not  do  so  in  an  action  brought  by 
the  tax  iMyer.    If  the  reasoning  of  the  court  is  correct  in  Baldwin  v.  Hewitt, 
Auditor,  and  Louisville  Water  Co.  v.  Common  wealth*  that  an  action  can 
not  be  maintained  in  the  absence  of  express  authority,  because  it  would  be- 
destructive  of  our  theory  of  government  as  to  the  distribution  of  power,  the 
same  reasoning  should  prevent  the  court  from  enforcing  the  collection  or 
taxes  in  an  action  by  the  taxing  authority  or  in  one  by  the  taxpayer.    If  the- 
reasoning  be  sound,  it  would  be  a  usurpation  of  authority  and  the  exercise 
of  a  Jurisdiction  which  did  not  exist  the  same  in  the  one  as  in  the  other 
case.    It  would  be  wholly  immaterial  who  began  the  proceeding  or  as  to  thc^ 
form  of  action,  for  the  objection  does  not  stick  in  the  bark,  it  denies  the  au- 
thority of  the  courts  at  law  or  in  equity  to  enforce  the  payment  of  taxes  in 
the  absence  of  express  authority.    Clark,  Sheriff  v.  Louisville  Water  Go. 
followed  Louisville  Water  Co.  v.  Hamilton.    Thus  it  will  be  seen  that  there 
are  two  cases  expressly  holding  that  the  action  may  be  maintained,  and  one- 
which  concedes  that  it  can  be  done,  and  two  which  logically  lead  to  the  same-, 
tonclusion.    On  the  other  hand,  the  cases  of  Baldwin  v.  Hewitt,  Auditor, 
Louisville  Water  Co.  v.  Commonwealth,  and  the  dictum  in  Greer  v.  City  of 
Covington,  are  to  the  effect  that  such  action  can  not  be  maintained.    There 
is  another  line  of  cases  bearing  upon  the  question  to  which  reference  will 
hereafter  be  made,  but  we  do  not  think  they  are  In  point  or  In  conflict  with, 
any  of  the  oases  discussed.    In  Baldwin  v.  Hewitt,  Auditor,  and  Louisville- 
Water  Co.  V.  Commonwealth,  the  court  gave  as  one  of  the  reasons  for  hold- 
ing that  the  action  could  not  be  maintained,  was  the  act  authorizing  suits 
against  railroads  for  taxes  implied  "a  legislative  opinion  that  in  its  absence 
no  such  suit  could  be  maintained."    After  further  consideration,  we  are  of 
the  opinion  that  Instead  of  it  creating  impliedly  a  '^legislative  opinion" 
that  such  actions  could  not  be  maintained  without  express  legislative  au- 
thority, it  manifests  a  legislative  judgment  that  it  was  not  wise  to  seize  and 
sell  railroad  property  for  taxes  by  summary  process  owing  to  the  nature  of 
the  property  and  the  public  service  it  performed,  but  that  it  should  be  done 
by  a  proceeding  in  court.    The  legislature  Intended  that  the  remedy  by  suit 
should  be  exclusive,  as  the  summary  remedy  is  intended  to  be  in  some  other 
instances.    Another  reason  which  the  court  gave  for  its  eonclusion  is,  to 
wit,  that  to  allow  such  actions  would  be  destructive  of  our  theory  of  govern- 
ment as  to  Che  distribution  of  Its  powers,  Is  not  a  satisfactory  one.    Taxa- 
tion is  a  political  matter.    The  legislative  department  must  alone  determlne^ 
the  necessity  for  the  imposition  of  a  tax  and  fix  the  rate,  prescribe  the 
method  of  assessment  and  regulate  the  manner  in  which  payment  shall  be 
enforced.      With   these  things   the  judicial   and   executive   branches   have 
nothing  to  do.    The  legislature  may  provide  that  the  oollectlon  of  taxes  may 
be  by  collecting  officers  by  a  summary  proceeding  or  by  the  judiciary.    W& 
have  not  found  that  the  courts  of  the  country  have  held  that  when  without 
express  legislative  authority  a  court  takes  jurisdiction  and  gives  a  judgment 
for  tax  due  by  a  citizen,  it  has  been  guilty  of  exceeding  the  limit  of  judicial 
function  or  has  invaded  the  province  of  the  executive  department  of  govern- 
ment.    From   the  very  necessity  ef  the  case  it  requires  the  power  of  the 
executive  department  and  the  strong  arm  of  the  courts  to  effectually  enforce 
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<lie  QollectioB  of  taxes  Imposed  by  legiilative  authority  for  the  support  of 
the  goverDment.    The  question  which  has  perplexed  the  courts  Id  suits  for 
taxes,  is  not  whether  the  assumption  of  jurisdiction  was  a  usurpation  of  the 
function  of  other  departments,  but  to  ascertain  the  legislative  will  with 
:referenoe  thereto.    Some  courts  hold  that  unless  there  is  an  express  legisla- 
tlTe  authority  for  the  suit,  they  will  not  sustain  it.    Others  hold  that  where 
•a  tax  is  imposed  and  no  remedy  is  provided  for  its  collection,  there  is  an 
Implied  authority  for  the  courts  to  exercise  jurisdiction  in  the  matter.    So 
it  is  not  a  question  of  destroying  *'our  theory  of  government  in  the  distribu- 
tion of  its  powers,''  but  of  legislative  intent,  for  the  executive  department 
^f  government  has  no  more  authority  to  collect  taxes  without  legislative  au- 
thority than  has  the  judiciary,  hence  if  one  is  given  the  authority  to  collect 
taxes  to  the  exclusion  of  the  other,  it  can  not  be  said  there  is  a  usurpation 
-of  authority  in  the  execution  of  the  legislative  will.    If  express  and  exclusive 
authority  was  conferred  upon  the  executive  department  or  the  judiciary  to 
-collect  a  tax,  and  the  unauthorized  one  should  proceed  to  do  so,  then  there 
would  be  a  disregard  of  the  legislative  will  and  reprehensible  effort  to  usurp 
-authority  which  would  tend  to  the  destruction  of  our  theory  of  government 
that  one  department  should  not  invade  the  constitutional  or  legal  limits  of 
another  department  of  government.  Should*  the  court  take  jurisdiction  of 
an  action  for  taxes  as  in  debt  when  there  is  no  act  of  the  legislature  in  terms 
-conferring  it!f    To  pat  the  question  in  a  different  form,  can  an  intention  to 
oonfer  such  jurisdiction  on  the  courts  be  inferred.     We  answer  in  the  affirm- 
ative.    In  doing  so  it  must  be  conceded  that  the  legislature  has  the  author- 
ity to  oonfer  such  jurisdio  ion  and  the  decisions  of  this  court  uphold  such 
legislation.    The  court  also  recognizes  the  rule  of  this  court  to  be  that  when 
the  legislature  has  prescribed  a  full  and  adequate  remedy  for  the  collection 
of  taxes,  the  authority  to  resort  to  any  other  remedy  for  their  collection  is 
denied.     When  the  legislature  has  enacted  a  law  imposing  a  tax  or  author- 
ized an  authority  to  impose  one,  and  it  has  been  done,  a  liability  has  been 
ereated  on  the  taxpayer  which  he  must  discharge.     If  no  summary  method 
is  provided  to  enforce  its  payment,  then  unless  the  court  can  do  so,  a  tax 
has  been  imposed  and  a  liability  created  by  law,  and  the  State,  county  or 
municipality  is  without  means  of  enforcing  its  satisfaction.    To  so  hold  Is 
attributing  to  the  legislature  incompetency  or  gross  neglect  in  the  enact' 
ment  of  laws.    When  the  legislature  enactfl  a  law,  imposing  a  tax,  the  pre- 
sumption   is  that  it  intended  that  it  should  be  collected.     If  it  does  not 
provide  another  method  of  collection,  the  presumption  should  be  indulged 
it  knew  that  the  courts  were  open  to  enforce  liabilities  created  by  contract 
or  by  law,  and  that  the  remedy  by  suit  afforded  by  the  common  law  would 
be  ample. 

In  Dillon  on  Municipal  Corporations,  4th  edition,  section  818,  it  is  said  :  "If 
the  charter  gives  the  power  to  impose  taxes,  but  Is  silent  respecting  the 
method  for  their  recovery,  the  corporation  may  enforce  them  or  provide  by 
ordinance  for  their  enforcement  by  due  course  of  judicial  proceedings.  In 
such  a  case  the  authority  to  collect  by  suit  is  clearly  implied,  being  neces- 
sary in  order  to  make  the  power  to  tax  available. ' ' 

Cooley  on  Taxation,  8d  edition,  page  886,  says:  "Sometimes  the  implication 
•of  an  intent  to  ^ive  a  remedy  by  suit  may  be  so  strong  as  to  be  conclusive; 
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as  where  the  statute  provides  for  a  tax,  but  Is  silent  as  to  the  method  of  col- 
lection. ' ' 

'  Where  no  adequate  remedy  is  provided  for  the  oollection  of  a  tax,  the  right 
to  do  so  is  implied.  There  is  an  ordinance  of  the  city  of  Lexington  which 
imposes  a  penalty  for  failing  to  t-ake  out  a  license.  The  payment  of  the 
fine  does  not  discharge  the  claim  for  the  license  tax.  If  it  can  be  said  to  be 
a  remedy  for  the  oollection  of  the  tax,  it  is  inadequate.  The  case  of  McLean 
County  Precinct  v.  Deposit  Bunk  of  Owensboro.  81  Ky. ,  354,  is  not  opposed 
to  the  conclusion  we  have  reaohed.  The'  law  which  the  court  was  called 
upon  to  construe,  conferred  jurisdiction  irpon  the  county  Judge  to  appoint  a 
tax  collector  and  held  that,  as  the '  legislature  had  control  over  the  matter 
and  chose  to  confer  the  authority  upon  the  county  judge  to  make  the  ap- 
pointment, the  judiciary  should  not  interfere.  The  case  of  Grand  Rapids 
School  Furniture  Co.  v.  Trustees  School  District  No.  29,  Pike  County,  1^ 
Ey.  Law  Hep. ,  1610,  is  to  the  same  efiect.  Our  conclusion  is,  that  the  action 
oan  be  maintained.  To  the  extent  cases  are  in  conflict  with  this  opinion, 
they  are  overruled. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 

Chief  Justice  Burnam  dissents  from  this  opinion. 


DUPOYSTEK.   &c.  v.  FORT    JEFFERSON    IMPROVEMENT   CO..   &o. 

(Filed  May  11,  1904.) 

Deed  held   in  escrow— Conditions — Delivery  by  husband  without  wife's 
consent— Joint  interest  of  wife — The  appellant,  R.  S.  D.,  owned  a  one-eighth 
interest  in   the  land  in  controver.sy  by  inheritance,  and  acquired   a  three- 
eighth  interest  by  deed  fiom  her  husband,  made  August  14,  1889.     In  Sep- 
tember, 1890,  in   consideration  of  a  large  sum  of  money  B.  S.  D. ,  J.  C.  D. 
and  appellant,  who  is  the  wife  of  J.  C.  D. ,  acknowledged  a  deed  to  appellee 
for  the  land  in  controversy,  which  was  delivered  to  S.  J.  M.  in  escrow,  with 
a  writing  which  recited  that  when  appellee  presented  J.  C.  D. 's  receipt  for 
the  first  payment  of  the  purchase  money,  120,000,  the  deed  was  to  be  recorded. 
Instead  of  presenting  a  receipt  for  stiid  sum,  J.  C.  D.,  in  writing,  consented 
that  the  deed  should  be  recorded  by  means  of  the  payment  to  him  of  f 5,500, 
as   administrator  of   B,  S.  D. ,  whereupon   the   deed  was  recorded.     Subse- 
quently appellee  paid  to  J.  C.  D.  $3,000.     No  part  of  the  15,500  nor  of  the 
88,000  was  paid  to  the  appellant,  R.  S.  D. ,  and   she   never  consented   that 
such  payments  should  be  made  to  her  husband  or  that  the  deed  should  be- 
reoorded.     The  court  deci'eed  that  the  contract  of  sale  should  be  rescinded 
and  that  appellee  was  entitled  to  a  lien  upon  the  three-eighth  interest  owned 
by  J,  C.  D.  and  the  one-eighth  interest  owned  by  appellant  R.  S.  D.  in  said, 
land.     Held — That  the  deed  made  by  J.  C.  D.  to  appellant  in  August,  1889, 
not  having  been  on  record  when  the  sale  was  made  to  appellee  in  September,. 
1890,  and  that  appellee's  agents  were  not  aware  of  the  existence  of  said  deed 
at  the  time  of  its  purchase,  the  three-eighth  interest  of  J.  C.  D.  therein  was 
properly  held  liable  to  a  lien  in  favor  of  appellee  for  the  amount  due  appel- 
lee on  rescission.     But  as  to  the  appellant,  R.  S.  D.,  she  never  having  con- 
sented to  part  with  her  title  except  upon  condition  that  the  cash  payment  waet 
made  of  which  appellee  was  aware,  no  contract  of  sale  of  her  one-eighth  in 
terest  was  ever  consummated,  nor  could  the  wrongful  act  ot  her  husband  in^ 
oonsentlng  to  have  the  deed  recorded,  divest  her  of  her  title  or  encumber  it. 
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wUh  a  lien  for  money  which  she  never  received  nor  authorized  any  one  else 
to  receive,  and  the  deed  to  appellee  should  be  set  aside  as  to  her  one-eightb 
interest  in  said  land. 

White  &  Ray  for  appellants. 

F.  H.  Sullivan,  J.  M.  Nichols  &  Son  and  J.  Smith  Hays  for  appellees. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  is  the  fourth  time  this  case  has  been  here;  however  each  appeal  pre- 
sented a  different  question  for  review.    On  a  former  appeal  it  was  decided 
that  of  the  land  conveyed  by  J.  C.  Dupoyster  and  Ben  S.  Dupoyster  to  the 
appellee,  Fort   Jefferson   Improvement   Co..  one-half  belonged  to  J.  B.  Du- 
poyster and  Delva  D.  Edwards;    three-eighths  to  J.  C.  Dupoyster  and  one- 
eighth  to  Rebecca  S.  Dupoyster;  but  the  lattes  was  not  before  the  court  in 
the  proceeding  wherein  the  court  adjudged  a  lien  on  one-half  of  the  land  on 
the  rescission  of  the  contract  between  J.  C.  and  Ben  S.  Dupoyster  and  t he- 
appellee.     The  various  proceedings  had,  are  made  to  appear  in  the  opinions 
of  the  court  on   former  appeals   (Fort  Jefferson  Improvement   Co. ,  &c.   v. 
Dupoyster,  &c. ,  21  Ky.  Law  Rep.,  615.  Fort  Jefferson  Improvement  Co.,  &c. 
V.  Dupoyster,  &c. ,  2-1  Ky.  L'lwRep.,  1199,  and  Dupoyster,  &c.  v.  Fort  Jeffer- 
son Improvement  Co.,  24  Ky.  Law  Rep.,  1782),  hence  much   detail j  of  fact 
will  be  omitted  here. 

The  appellant  claims  that  she  not  only  owns  the  one  eighth  by  inheritance, 
hut  that  she  had  acquired  her  husband's  three-eighths  interest  in  the  land 
by  virtue  of  a  deed  dated  August  14,  1889,  which  he  executed  to  her.  The 
facts  are  the  appellee  procured  a  rescission  of  the  contract  of  sale  and  claimed' 
a  lien  upon  J.  C.  Dapoyster's  three-eighths  interest  in  the  land  and  the  one- 
eighth  interest  which  the  appellant  owned  by  inheritance,  for  the  purchase- 
money  which  liad  been  paid  to  J.  C.  Dupoyster  as  an  individual  and  as  ad- 
ministrator of  the  estate  of  Ben  S.  Dupoyster.  It  appears  that  on  September 
17,  1890,  in  consideration  of  a  large  sum  of  money,  Ben  S  Dupoyster,  J.  C. 
Dupoyster  and  the  appellant  acknowledged  a  deed  to  appellee  for  a  larg& 
tract  of  land,  which  deed  was  delivered  to  S.  J.  Moore  in  escrow.  In  a 
writing  which  accompanied  the  deed,  it  was  recited  that  when  appellee  pre- 
sented J.  C.  Dupoyster's  receipt  for  the  flrst  payment  on  the  land,  it  being 
1^,000,  the  deed  wa.s  to  be  recorded.  Instead  of  presenting  a  receipt  for  that 
amount,  J.  C.  Dupoyster,  in  writing,  consented  that  the  deed  should  be 
recorded  by  means  of  the  payment  to  him  of  15,600  as  administrator  of  Ben- 
S.  Dupoyster,  whereupon  the  deed  was  recorded.  Subsequently,  the  appellee- 
paid  J.  C.  Dupoyster  sums  aggregating  about  $3,000.  The  record  shows  that 
the  15,500  was  paid  out  on  the  debts  due  by  Ben  S.  Dupoyster's  estate,  and* 
that  the  appellant,  who  is  the  wife  of  J.  C.  Dupoyster,  never  received  anj^ 
part  of  the  purchase  money  paid  to  J.  C.  Dupoyster  individually,  or  as  ad- 
ministrator, and  that  she  never  consented  that  such  payments  should  be^ 
made  to  her  husband,  or  that  the  deed  might  be  recorded.  The  court  de- 
creed at  the  instance  of  the  apiiellee,  that  the  contract  of  sale  should  be  re- 
scinded, and  that  it  was  entitled  to  a  lien  upon  one-half  of  the  land,  beings 
J.  O.  Dupoyster's  three-eighths  and  the  appellant's  one-eighth  interest  in- 
the  land.     From  this  judgment  this  appeal  is  prosecuted. 
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'  We  will  first  consider  the  question  as  to  J.  G.  Dupoyster's  three-eighths  in 
terest.  The  deed  which  he  executed  to  the  appellant  August  14,  1889,  was 
not  recorded  until  twelve  yean  after  the  sale  to  the  appellee;  therefore,  was 
not  on  record  when  the  sale  was  made.  We  have  reached  the  conclusion  that 
the  appellee's  agents  were  not  aware  of  the  existence  of  the  deed  at  the 
time  of  the  sale  to  it,  and  that  three-eighths  of  Che  land  should  be  treated 
«8  the  property  of  J.  C.  Dupoyster  for  the  purpose  of  an  equitable  adjust- 
ment on  the  rescission  of  the  contract  between  the  appellee  and  J.  G.  Du- 
poyster. It,  therelore,  follows  that  the  court  properly  adjudged  a  lien  on 
that  three-eighths  interest  in  the  land  for  the  amount  found  to  be  due  the 
-appellee. 

As  to  Rebecca  S.  Dupoyster*8  one-eighth  interest,  we  reach  a  different 
•conclusion.    She  never  consented  to  part  with  her  title  to  it,  except  on  the 
<K)ndition  that  the  cash  payment  was  made.    She  only  consented  thatth^ 
deed  should  be  delivered  and  recorded  when  this  was  done.    Of  this  act  the 
appellee  was  fully  aware.    From  the  terms  of  the  writing  placing  the  deed 
In  escrow,  the  appellee  is  not  only  charged  with  notice  that  the  deed  was 
only  to  be  delivered  upon  that  condition,  but  it  actually  agreed  with  the 
appellant  that  it  was  only  to  receive  the  deed  on  that  condition.    It  knew 
the  limitation  that  was  placed  upon  the  authority  of  J.  G.  Dupoyster  to  re- 
•ceive  the  money  and  the  authority  of  Moore  to  have  the  deed  recorded.    It 
was  not  misled  in  this  regard.    So  far  as  the  appellant  was  concerned,  no 
-contract  of  sale  of  her  one-eighth  interest  in  the  land  was  ever  consummated. 
Her  husband  had  no  authority  in  law  or  otherwise,  to  sell  her  interest  in  the 
land,  nor  could  his  wrongful  act  in  consenting  that  the  deed  should  be  re. 
corded,  be  treated  as  a  consent  by  her  to  the  delivery  of  the  deed,  nor  should 
it  operate  to  divest  her  of  title  to  her  interest  in  the  land,  or  to  encumber  it 
with  a  lien  for  money  which  she  never  received  or  consented  that  any  one 
else  should  receive.    If  the  husband's  wrongful  act  can  have  either  of  these 
effects,  it  would  be  allowing  him  to  consummate  a  sale  of  her  land  and  en- 
cumber it,  in  opposition  to  her  wishes.    If  A.,  B.  and  G.  owned  a  track  of 
land  and  they  made  a  deed  therefor  and  placed  it  in  escrow  with  an  agree- 
ment that  it  was  to  be  delivered  and  recorded  upon  the  payment  to  A.  of  a 
Bi)ecifiedsum,  and  A.,  in  violation  of  that  agreement  accepted  a  less  sum  and 
consented  that  the  deed  should  be  recorded,  it  would  not  be  binding  on  B. 
and  G.,  because  it  was  delivered  and  recorded  in  violation  of  an  agreement 
made  with  the  grantee.     B.  and  G.  only  agreed  to  a  consummation  of  the 
sale  upon  a  certain  condition  which  never  happened.     The  grantee  In  such 
a  deed  could  not  claim  that  he  acquired  B.  and  G.  's  title  to  the  land  under 
the  deed,  because  he  obtained  It  in  violation  of  the  agreement.     It  follows 
4;bat  there  was  no  contract  of  sale  consummated  between   the  appellee  and 
Mrs.  Dupoyster,  henoe  it  is  a  misnomer  to  say  that  a   contract  has  been  re- 
scinded, so  far  as  she  is  concerned.    It  would  be  most  inequitable  to  burden 
her  interest  with  a  lien  for  money  which  J.  C.  Dupoyster  received  for  him- 
self individually  and  as  administrator  of  Ben  S.  Dupoyster.    It  is  urged  that 
where  a  married  woman  sells  her  land  by  executory  contract  or  otherwise, 
and  the  contract  can  not  be  enforced,  the  court  will  adjudge  a  lien  upon  her 
land  for  the  amount  which  she  has  received  by  virtue  of  the  contract.  ,  We 
■  concede  this  to  be  true,  but  the  principle  does  not  appy  here,  because  the 
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Dontrttot  of  Bale  as  to  her  interest  in  the  land  was  never  consummated,  henoe 
there  oould  be  no  reecission  of  the  oontract  so  far  as  she  is  concerned.  The 
deed  to  the  appellee  should  be  set  aside  so  far  as  it  purports  to  conver  hor 
«ne-ei£rhth. 

The  rale  that  the  payment  to  one  joint  pajee  is  a  payment  to  all,  Is  in- 
voked to  support  the  appellee's  claim  to  a  lien  on  appellants*  interest  in  the 
land.  In  no  proper  sense  was  the  appellant  ever  a  payee,  nor  oould  she  have 
been,  exoept  on  the  consummation  of  the  sale  in  accordance  with  the  terms 
of  the  writing  evidencing  the  contract  placing  the  deed  in  escrow.  It  was 
not  within  the  power  of  the  appellee  and  J.  C.  Dupoyster  to  make  a  contract 
of  sale  of  her  land  to  which  she  never  gave  her  conient,  and  claim  that 
thereby  she  beoame  a  joint  payee  with  her  husband  and  thus  give  him  the 
right  to  collect  her  money.  She  never  ratified  or  agreed  to  ratify  the  trans- 
action, exoept  upon  the  condition  that  the  appellee  pay  all  the  purchase 
money,  which  it  refused  to  do,  because  it  could  not  obtain  the  interest  of  J. 
B.  Dupoyster  and  Mrs.  Edwards,  which  the  appellant  never  owned  or  repre- 
sented that  she  owned.  For  the  apellant  it  has  been  urged  that  a  married 
woman  can  not  deliver  a  deed  in  escrow  so  as  to  thereby  divest  her  of  title 
to  hei'  land,  but  we  have  not  deemed  it  necessary  to  enter  into  a  discussion 
on  this  question,  as  is  apparent  from  the  conclusion  we  have  reached. 

The  judgment  is  reversed,  with  directions  to  the  court  below  to  adjudge 
to  the  appellant  her  one- eighth  interest  in  the  land  free  from  the  appellees' 
claim,  and  for  further  proceedings  consistent  with  this  opinion.  And  the 
judgment  is  affirmed  on  the  appeal  of  J.  C.  Dupoyster,  J.  B.  Dupoyster  and 
MlV  Edwards. 


GASKIN.  &c.  V.  CITY  OF  GEORGETOWN. 

(Filed  May  12.  1904. ) 

Cities— Reducing  boundary— Trial  —  Continuance— Absent  witnesses— On 
an  application  of  the  board  of  council  of  the  city  of  Georgetown  to  change 
the  boundary  of  said  city  so  as  to  exclude  about  eighty  legal  voters  and  resi- 
dents therefrom,  which  change  was  resisted  by  a  number  of  citizens  residing 
in  said  territory.  It  appearing  on  the  day  of  trial  that  twenty- four  of  the 
witnesges  residing  in  said  territory  for  whom  the  sheriff  had  subpoenas, 
were  absent  and  were  returned  "not  found,"  and  whose  testimony  was  ma- 
terial for  the  defendants,  it  was  error  in  the  lower  court  to  try  the  case 
without  giving  the  defendants  an  opportunity  to  have  said  witnesses,  most 
of  whom  were  interested  parties,  present  at  the  trial. 

L.  F.  Sinclair  and  L.  L.  Bristow  for  appellants. 

a 

J.  B.  Finnell  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  city  of  Georgetown,  August  1,  1902,  by  its  board  of  council,  passed  an 
ordinance  proposing  to  strike  certain  territory  therein  described,  from  the  cor- 
porate limits  of  that  city,  after  which  a  petition  was  filed  in  the  Scott  Circuit 
Court  by  the  city  through  its  mayor  and  board  of  council,  in  accordance  with 
section  8488,  Kentucky  Statutes,  alleging  a  compliance  with   the  provisions 
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of  that  section,  and  praying  the  court  to  strike  the  described  territory  from 
the  corporate  boundary  of  the  city. 

At  the  October  ti^m,  1002,  of  the  circuit  court,  the  appellant,  Z.  R.  Qas- 
kin,  and  about  eighty  other  persons,  citizens  and  legal  voters  of  the  territory 
proposed  to  be  stricken  off,  filed  an  answer  to  the  petition  of  appellees,  which 
traversed  the  allegations  thereof,  and  interposed  by  affirmative  averments 
certain  objections  to  the  striking  from  the  city  of  Georgetown  of  the  territory 
described  in  the  ordinance  and  petition :  That  is  to  say,  it  is  averred  in  the 
answer  that  to  strike  the  proposed  territory  from  the  city  would  result  in 
injury  to  the  city,  and  to  the  property  and  legal  rights  of  the  inhabitants 
residing  in  the  territory  sought  to  be  stricken  off,  in  that  it  would  deprive 
them  of  police,  Are  and  water  protection,  prevent  their  children  from  attend- 
ing the  graded  school  for  colored  children  in  the  city,  and  finally  that  not 
only  a  majority,  but  every  citizen,  resident  and  vot-er  of  the  territory  sought 
to  be  stricken  off,  was  opposed  to  the  change.  The  answer  was  signed  by 
nearly  all  the  voters  and  taxpayers  of  the  territory  sought  to  be  stricken  off. 
The  reply  filed  by  appellees  not  only  traversed  the  affirmative  allegations  of 
the  answer,  but  in  addition  alleged  that  the  persons  signing  the  answer  did 
not  reside  in  the  territory  sought  to  be  stricken  off,  and  that  a  majority  of 
the  voters  and  residents  of  the  territory  in  question  were  not  opposed  to  the 
change. 

On  October  23,  1903,  the  court  assigned  the  case  for  trial  on  the  following 
day,  and  on  that  day,  presumably  upon  the  calling  of  the  case  for  trial,  ap- 
pellants moved  for  a  continuance  until  the  succeeding  term,  filing  in  sbp^ 
port  of  the  motion  the  afifidavlt  of  appellants  Z.  H.  Gaskin  and  Thomas  U. 
Carter.  The  court,  however,  overruled  the  motion,  refused  the  continu- 
ance, and  proceeded  to  try  the  cause.  The  trial  resulted  in  a  judgment 
granting  the  prayer  of  the  i3etition,  and  the  striking  of  the  territory  described 
therein  from  the  boundary  of  the  city  of  Georgetown.  One  of  the  grounds 
urged  by  appellants  for  a  reversal  of  the  judgment  is,  the  alleged  error  of  the 
lower  court  in  refusing  the  continuance.  Trial  courts  are  allowed  a  broad 
discretion  in  the  matter  of  granting  or  refusing  continuances,  which  should 
be  exercised  in  any  given  case  according  to  the  facts  and  circumstances 
thereof.  But  when  there  is  an  abuse  of  such  discretion,  operating  to  the 
prejudice  of  the  substantial  rights  of  the  xmrty  applying  for  the  continuance^ 
it  constitutes  error,  which  may  be  corrected  upon  appeal  by  a  court  of  re- 
visory power. 

It  appears  from  the  affidavit  for  continuance,  which  is  in  the  usual  tech- 
nical form,  that  twenty-four  of  appellant's  important  witnesses  were  absent, 
when  the  case  was  called  for  trial  in  the  court  below.  It  further  appears 
from  the  statements  of  the  affidavit,  that  the  absent  witnesses  would,  if  pres- 
ent, have  testified  that  they  were  resident  voters,  property  owners  and  tax" 
payers  of  the  territory  sought  to  be  stricken  from  the  corporate  boundary  of 
Georgetown;  that  they  and  all  the  inhabitants  of  the  territory  sought  to  be 
stricken  off.  were  and  are  opposed  to  the  proposed  change,  and  that  they  had 
not  been  served  with  the  subpoenas  issued  and  placed  in  the  hands  of  the 
sheriff  the  day  before,  though  their  names  appear  therein.  In  order  that 
the  materiality  of  this  testimony  may  be  understood,  it  will  be  well  to  bear 
in  mind  that  two  of  the  issues  made  by  the  pleadings  were,  first,  was  the 
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proposed  alteration  of  the  boundary  of  the  city  of  Georgetown  opposed  by  ai 
majority  of  the  resident  voters  of  the  territory  proposed  to  be  stricken  off  ^ 
second,  were  the  persons  resisting  the  striking  off  the  p>nT)osed  territory- 
resident  vot>er8  of  such  territory? 

Section  8483,  Kentucky  Statutes,  as  amended  by  Act  March  22,  1902,  pro- 
Tides  the  mode  whereby  the  boundary  of  a  city  or  town  may  be  add€>d  to  or 
reduced.    When  such  action  is  desired,  it  must,  according  to  the  provisiona 
of  the  statute  supra,  begin  with  the  enactment  by  the  board  of  council  of  an 
ordinance  accurately  defining  the  laoundary  to  be  added  or  stricken  off.    The^ 
ordinance  must  be  published  for  not  less  than  three  weeks  in  a  newspapers, 
or  if  there  be  no  newspaper  in  the  city  or  county,  by  advertisement  by 
handbills,  to  be  posted  for  at  least  fifteen  days  at  four  or  more  public  place, 
in  the  city,  and  as  many  at  public  places  within  the  territory  to  be  annexed 
or  tftricken  off.     Within  thirty  days  after  the  adoption,  publication  and  ad- 
vertisement of  such  ordinance,  and  twenty  days  before  the  next  succeeding 
term,  a  petition  shall  be  filed  in  the  circuit  court  of  the  county  within  which 
the  city  may  be  situated,  in  the  name  and  on  behalf  of  the  city,  showing 
compliance  with  the  statute  as  to  the  enactment  of  the  ordinance,  its  pub- 
lication or  advertisement,  the  object  and  purpose  thereof,  together  with  an 
accurate  description,  by  metes  and  bounds,  of  the  territory  proposed  to  be 
annexed  or  stricken  from  the  city,  and  praying  for  a  judgment  to  annex  or> 
strike  from  the  city  the  territory  described,  as  the  object  may  be.     The  stat- 
ute further  provides  that  notice  of  the  filing  of  the  i)etition  shall  be  given 
in  the  same  manner  as  provided  for  notice  of  the  passage  of  the  ordinance. 
If  no  defense  be  made  at  the  first  term  of  the  court  after  the  filing  of  the- 
petition  and  notice  of  same,  and  the  court  shall  make  no  order  granting 
further  time  for  making  defense,  the  court  shall  render  a  judgment  annex- 
ing or  striking  off  the  proposed  territory,  as  the  object  of  the  proceedinga 
may  be.     '*But  at  the  first  term  of  the  circuit  court,  or  within  the  time  fixed 
by  the  court  by  its  order,  any  one  or  more  of  the  resident  voters  of  the  terri- 
tory proposed  to  be  annexed  or  stricken  off,  may  file  a  defense  in  said  pro- 
ceding,   setting  forth  the  reason  why  such  territory,  or  any   part  thereof- 
should  not  be  annexed  to  the  city,  or  why  the  limits  of  the  city  should  not 
he  reduced.     The  case  shall  be  tried  by  the  court  without  the  intervention 
of  a  jury.     If  the  court,  upon  hearing,  be  satisfied  that  less  than  a  majority 
of  the  resident  voters  of  the  territory  sought  to  be  annexed  or   stricken  off,. 
have  remonstrated  against  the  proposed  extension  or  reduction,  and  that  the 
proposed  extension  or  reduction  of  the  limits  of  the  city,  as  the  case  may  be, 
will  be  for  the  interest  of  the  city,  and  will  cause  no  material  injury  to  the- 
owners  of  real  estate  in  the  limits  of  the  proposed  extension  or  reduction,  it 
shall  so  find,  and  the  proposed  extension  or  reduction  shall  be  decreed  or- 
adjudged.     But  if  the  court  shall  find  that  a   majority  or  more,  of  the  resi- 
dent voters  of  the  territory  to  be  affected,  or  the  owner  or  owners  of  said 
property,  if  there  be  no  resident  voters,  remonstrated  against  such  change, 
and  that  such  change  will  cause  material  injury  to  the  owners  of  real  estate- 
in  the  limits  of  the  proposed  extension  or  reduction,  it  shall  so  find,  an^ 
said  extension  or  reduction  shall  be  denied."    *    *    * 

We  take  it  to  be  the  meaning  of  the  statute  supra,  that  though  the  tria% 
court  is  required  to  consult  the  wishes  of  the  resident  voters   or  property- 
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5>wner8  of  the  territory  sought  to  be  added  or  stricken  off,  the  will  of  the 
majority,  the  one  way  or  the  other,  is  not  absolute,  but  should  be  permitted 
to  control,  unle|^he  conditions  mentioned  in  the  statutes,  that  would  pre- 
"Vent  its  doing  so,  are  found  by  the  court  to  exist.  In  any  event,  it  was  not 
t)nly  proper,  but  necessary,  for  the  chancellor  to  ascertain  whether  a  ma« 
Jority  of  the  resident  voters  of  the  territory  proposed  to  be  stricken  from  the 
boundary  of  the  city  of  Georgetown,  favored  or  opposed  the  change,  and 
Whether  such  of  the  persons  as  were  resisting  the  changes  were  not  resident 
"Voters  of  the  territory  proposed  to  be  stricken  off,  for  these  were  questions 
that  vitally  entered  into,  and  should  have  had  great  weight  in,  the  deter- 
mination of  the  main  question*  involved. 

There  can,  therefore,  be  no  doubt  of  the  materiality  of  the  testimony  of 
the  absent  witnesses  set  forth  in  the  affidavit.    The  fact  that  the  absent  wit- 
nessses  were  residents  and  voters  of  the  territory  sought  to  be  stricken  off, 
-oould  doubtless  have  been  proved  by  appellants,  or  others  present  at  the 
trial,  but  the  facts  as  to  whether  they  favored  or  opposed  the  striking  off 
the  proposed  territory,  and  whether  they  did  or  not  sign  the  answer  filed  in 
the  case,  could  have  been  proved  only  by  themselves.    The  case  is  one  in 
which  numbers  count.    The  record  does  not  contain  a  bill  of  evidence  heard 
-on  the  trial  in  the  court  below,  but  it  appears  from  a  signed  statement  of 
the  judge  of  that  court  which  may  be  found  in  the  record,  that  compara- 
tively few  of  the  many  witnesses  summoned  or  of  the  persons  interested  in 
the  case,  testified.     Certainly  not  a  sufficient  number  of  them  to  enable  the 
-tsourt  to  ascertain  whether  a  majority  of  the  resident  voters  in  the  territory 
proposed  to  be  stricken  off,  were  or  not  opposed  to  the  change  of  boundary. 

If  the  fact  that  a  majority  of  the  voters  residing  in  the  territory  proposed 
to  be  stricken  off,  were  opposed  to  the  striking  off,  could  have  been  ascer- 
tained in  no  other  way  than  by  introf^ucing  as  witnesses  all  the  voters  in 
the  territory,  appellants  had  the  right  to  introduce  them  upon  the  trial  if 
their  attendance  could  reasonably  be  procured,  and  were  entitled  to  reason- 
able time  and  opportunity  to  have  them  summoned.  The  question  of  dili- 
gence in  any  given  case  must  depend  upon  the  facts  and  circumstances 
thereof.  Appellants  and  those  associated  with  them  in  resisting  the  pro- 
posed change  of  boundary,  were  not  made  parties  to  the  action  by  appellees, 
but  upon  their  own  motion,  and  by  filing  answer  during  the  appearance 
term.  The  framers  of  the  statute  evidently  had  in  mind  the  difficulties 
likely  to  arise  in  the  carrying  out  of  its  provisions.  So,  in  view  of  the  large 
number  of  persons  to  be  affected  by  changes  of  municipal  boundaries,  to 
give  them  opportunity  to  make  known  their  approval  or  objections  to  such 
changes,  and  at  the  same  time  prevent  undue  haste  upon  the  part  of  the 
courts  in  passing  upon  the  civil  and  property  rights  to  be  affected  by  the 
statute,  it  authorizes  the  court  in  which  an  action  such  as  this  is  pending, 
in  the  event  the  resident  voters  of  the  territory  proposed  to  be  annexed  or 
stricken  off,  have  not  time,  or  reasonable  opportunity,  to  file  a  defense  dur- 
ing the  first  term  succeeding  the  bringing  of  the  action,  to  fix  by  its  order  a 
later  time  subsequent  to  such  term,  within  which  to  allow  the  defense  to  be 
filed.  It  would  be  but  fair  to  presume  that  the  answer  was  filed  as  soon  as 
It  could  be  prepared,  after  appellants  learned  of  the  pendency  of  the  action. 

It  is  true  that  section  9  of  the  Practice  Act  provides  that  '*  unless  other- 
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wise  directed  by  che  parties,  the  olerk  shall  issue  subpoenas  for  witnesses  ta 
the  first  day  of  the  term,  and  they  shall  attend  at  such  days  as  the  oase  in 
which  they  are  subpoenaed  shall  be  set  for  trial,  and  until -the  same  is  diff- 
posed  of  by  trial  or  continuance:  Provided,  howeyer.  The  court  may,  by  rule 
entered  upon  its  order  book,  direct  the  clerk  to  |et  actions  at  law  for  con- 
Tenient  days  during  the  term  as  provided  above,  and  to  issue  subpoenas  ta 
said  days,  instei^d  of  to  the  first  day,  as  provided  above.*'  (Acts  1909,  page- 
87S.) 

It  will  not,  however,  be  contended  that  the  foregoing  rule  of  practice  ha& 
any  application  to  persons  made  parties  to  the  action  after  the  commence  ^ 
ment  of  and  during  the  appearance  term.  It  appears  from  the  record  that, 
on  October  28,  IQOS,  this  case  was  assigned  for  trial  on  the  following  day,^ 
October  S4th.  It  further  appears  that  on  the  S8d  of  October,  and  imme- 
diately after  the  assignment  of  the  case  for  trial,  appellants  caused  sub- 
pcenas  to  be  issued  for  eighty-five  witnesses,  including  those  for  whose  ab- 
sence the  continuance  was  asked,  which  subpoenas  were  at  once  placed  in. 
the  hands  of  the  sheriff  for  service,  but  for  want  of  time  he  was  unable  to 
obtain  service  upon  the  twenty-four  witnesses  named  in  the  af&davit,  conse* 
qnently,  by  reason  thereof,  and  of  the  court's  refusal  to  grant  the  continu- 
ance, appellants  were  deprived  of  the  benefit  of  their  testimony. 

It  was  the  duty  of  these  absent  witnesses  as  iwrties  to  thlsactien  to  attend 
cjurt  and  be  present  at  the  trial,  and  appellants,  for  that  reason,  had  the- 
right  to  assume  that  they  would  do  so,  yet  they  did  not  in  fact  rely  upon 
such  as8umption,  but  oaumdsubpoenas  to  issue  for  them  when  the  case  waa 
assigned  for  trial  as  alreaJMbdicated.  The  fact  that  the  absent  witnessea 
were  parties  to  the  action,  /ur  that  they  did  not  take  sufScient  interest  in  the- 
case  to  attend  court  and;testify  without  being  subpoenaed,  should  not  have- 
been  allowed  to  prejudice  the  rights  of  appellants,  to  whom  their  testimony 
was  as  important  as  if  thy  had  not  been  parties.  It  is,  however,  Insisted 
for  appellees  that  if  the  witnesses  named  in  the  affidavit  all  lived  in  the 
territory  proposed  to  be  stricken  off,  they  could  or  ought  to  have  been  found 
by  the  ofScer  to  whom  the  subpoenas  were  given  for  service,  and  the  fact, 
that  they  were  not  found  is  urged  as  proof  that  they  did  not  live  in  the  terri^. 
toiy  indicated.  There  being  nothing  in  the  record  to  oontradict  the  state- 
ments contained  in  the  afi|davit  that  they  did  reside  in  such  territory,  that 
statement  for  the  purpose  of  determining  whether  the  continuance  should 
have  been  granted  must  be  accepted  as  true.  Besides,  considering  the  short- 
ness of  the  time  afforded  him  for  serving  the 'subpoenas,  it  is  not  strange  that 
the  sheriff  should  have  failed  to  find  twenty- four  out  of  eighty-five  witnessea 
named  therein.  Their  temporary  absence  from  home,  whether  to  avoid  the 
subpoena  or  on  legitimate  business,  would,  under  the  circumstances,  have 
'prevented  its  service  upon  them.  *  ' 

The  case  o/  City  of  Lebanon  v.  Creel,  23  Ky.  Law  Rep.,  865,  relied  on  by 
appellants,  was  decided  under  the  former  statute,  some  of  the  provisions  of 
which  were  materially  different  from  those  of  the  present  or  amended  stat- 
ute, for  which  reason  we  do  not  regard  that  decision  as  applicable  here 

Being  .of  the  opinion  that  there  was  no  want  of  diligence  upon  the  part  of 
appellants  .in  this  case,  therefore,  l)ecause  of  the  error  of  the  lower  court  in 
refusing  to  grant  them  the  continuance  asked,  the  judgment  is  reversed  and. 
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^ause  remanded,  with  directions  to  grant  them  a  new  trial  and  for  further 
proceedings  consistent  with  the  opinion  herein. 
Whole  court  sitting. 


HAGER.  AUDITOR  v.  FRANKLIN. 
(Filed  May  5,  1904— Not  to  be  reported.) 

1.  Commonwealth's  attorneys— Per  centum  of  fines  and  forfeitures— When 
Ipayable— The  declaration  of  the  general  assembly  that  60  per  centum  of  the 
lines  and  forfeitures  shall  not  be  received  by  the  Commonwealth's  attorneys 
until  collected  and  paid  into  the  treasury,  was  equivalent  to  saying  that  it 
should  be  paid  to  him  when  the  fines  and  forfeitures  are  collected  and  paid 
into  the  treasury. 

2.  Inchoate  Interest— When  a  judgment  is  rendered  for  a  fine  or  forfeiture, 
it  may  be  said  that  the  Commonwealth's  attorney  has  an  inchoate  interest 
in  it,  which  ripens  into  a  demand  upon  the  treasury  when  it  is  collected  and 
paid  into  it. 

3.  When  applied— The  mere  fact  that  the  judgment  is  rendered  one  year 
and  is  not  collected  and  paid  into  the  treasury  until  the  next  year,  dops  not 
prevent  the  Commonwealth's  attorney  from  receiving  his  per  centum  of  it 
and  applying  it  to  his  salary  for  the  year  in  which  it  is  collected. 

4.  Resignation   or  death — The  fact  that  the   Commonwealth's    attorney 
might  resign  or  die  before  the  expiration  of  his  term,  Is  a  contingency  that 
can  not  be  considered,  as  it  is  not  the  province  of  the  executive  officers  or 
xjourts  to  legislate,  nor  to  disregard  laws  enac^ted  by  the  law-making  depart- 
ment of  the  government. 

5.  Conclusion— The  conclusion  the  court  has  reached  is,  that  the  Com- 
monwealth's  attorney  is  entitled  to  his  per  centum  of  the  fines  and  forfeit- 
tires  when  collected  and  paid  into  the  treasury,  until  his  salary,  including 
his  $500  allowance,  shall  reach  the  maximum  sum  of  |4,000  annually. 

N.  B.  Hays  and  Loraine  Mix  for  appellant.     ^ 

T.  L.  Edelen  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee,  Robert  B.  Franklin,  was  the  Commonwealth's  attorney  of 
the  fourteenth  judicial  district  for  the  term  preceeding  the  first  Monday  in 
January,  1904.  At  the  last  November  election  he  was  re-elected  and  quali- 
fied on  the  first  Monday  in  January,  1804.  For  the  year  of  1903  he  was  paid 
4,000  out  of  the  treasury,  made  up  of  the  1500  fixed  by  the  statute  and  his 
per  cent,  of  fines  recovered  and  paid  into  the  State  treasury.  At  the  June 
term,  1903,  of  the  Bourbon  Circuit  Court  a  judgment  was  rendered  impos- 
ing a  fine  of  |1,500  on  the  Peacock  Distillery  Co.  At  the  December  tenn  of 
the  same  year  of  the  tome  court  a  judgment  was  rendered  against  the  Blue- 
grass  Traction  Co.,  imposing  a  fine  of  1500.  An  appeal  from  the  first-named 
judgment  was  prosecuted  to  the  Court  of  Appeals  and  there  affirmed ;  and 
the  judgment  was  paid  into  the  treasury  March  29,  1904.  The  judgment 
against  the  Bluegrass  Traction  Co.  was  paid  into  the  State  treasury  in  Jan- 
uary, 1904. 

The  appellee,  Franklin,  has  been  paid  in  monthly  installments  the  parts 
of  the  $600  salary  fixed  by  the  st^ttute.     He  now  claims  he  is  entitled  to  50 
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per  cent,  of  the  fines  assessed  af^ainst  the  Peacock  Distillery  Go.  and  the 
filaegrass  Traction  Co.  If  this  -per  cent,  is  paid  him,  he  will  have  received 
ahont  one  half  of  the  $4,000,  which  he  is  entitled  to  receive  as  compensation 
as  Commonwealth's  attorney  for  the  present  year,  his  right  to  which  de- 
pends upon  the  interpretation  of  section  98  of  the  Constitution  and  sectione 
124  and  12S,  Kentucky  Statutes,  they  read  as  follows : 

Section  S6  of  the  Constitution  :  "The  compensation  of  the  Commonwealth's 
attorney  shall  be  by  salary  and  such  percentage  of  fines  and  forfeitures  as 
may  be  fixed  by  law;  and  such  salary  shall  be  uniform  in  so  far  as  the  same 
shall  be  paid  out  of  the  State  treasury,  and  not  to  exceed  the  sum  of  $500 
per  annum ;  but  any  county  may  make  additional  compensation,  to  be  paid 
by  said  county.  Should  any  percentage  of  fines  and  forfeitures  be  allowed 
by  law,  it  shall  not  be  paid  except  upon  such  proportion  of  the  fines  and 
forfeitures  as  have  been  collected  and  paid  into  the  State  treasury,  and  not 
until  so  collected  and  paid." 

Section  124.  Kentucky  Statutes:  "The  Commonwealth's  attorney  shall  re- 
ceive from  the  State  treasury  50  per  centum  of  all  judgments  for  fines  and 
forfeitures  rendered  in  favor  of  the  Commonwealth  in  the  several  courts  of 
his  district,  and  this  shall  be  in  lieu  of  all  taxed  fees  and  perquisites;  but 
be  shall  not  be  paid  or  rec«^ive  any  part  of  said  per  centum  from  the  treasury 
except  upon  such  proportion  of  the  fines  and  forfeitures  as  have  been  col- 
lected and  paid  into  the  State  treasury,  and  not  until  so  collected  and  paid, 
unless  that  portion  belonging  to  the  Commonwealth  shall  be  remitted  by 
the  governor." 

Section  125,  Kentucky  Statutes:  "No  Commonwealth's  attorney  shall  be 
paid,  or  receive  as  compensation  for  his  services  as  such  officer,  for  any  one 
year,  from  the  State  treasury,  more  than  14,000;  and  should  the  salary  and 
per  centum  of  fines  and  forfeitures  allowed  under  this  act  to  such  officer  in 
any  district,  for  any  year,  exceed  said  sum  of  $4,000,  said  excess  shall  not  be 
paid  to  such  officers,  but  the  fiscal  court  or  the  board  of  commissioners,  in 
counties  where,  for  county  governmental  purposes,  a  city  is,  by  law,  stp- 
,  arated  fw)m  the  remainder  of  the  county  of  any  county,  may  allow  the  Com- 
*  monwealth's  attorney  for  that  county  such  compensation  as  they  see  proper, 
to  be  paid  as  other  claims  against  the  county  are  paid. " 

The  lower  court  adjudged  that  the  appellee  was  entitled  to  the  50  per 
centum  of  the  fines.  It  is  urged  for  reversal:  First,  that  as  the  judgments 
were  rendered  in  1903  and  the  appellee' having  received  $4,000  as  salary  for 
that  year,  he  is  not  entitled  to  50  per  cent,  of  the  fines  paid  into  the  treasury 
by  virtue  of  the  judgment;  second,  that  the  per  centum  of  fines,  the  same 
as  the  salary  fixed  by  law,  should  be  paid  monthly  out  of  the  treasury.  It 
will  be  observed  that  under  section  98  of  the  Constitution  salaries  of  Com- 
monwealth's attorneys  should  be  fixed  by  law,  and  that  it  shall  be  uniform 
In  so  far  as  it  is  paid  out  of  the  treasury,  and  that  it  shall  not  exceed  the 
sum  of  $500  per  annum.  It  was  also  contemplated  that  in  addition  to  the 
sum  so  limited  to  be  paid  out  of  the  treasury,  the  general  assembly  should 
provide,  by  law,  that  they  are  to  have  a  percentiige  of  the  fines  and  for- 
feitures collected  and  paid  into  the  treasury.  Section  124,  Kentucky  Stat- 
ntes,  provides  that  they  shall  receive  from  the  State  treasury  50  per  cent,  of  all 
fines  and  forfeitures,  but  that  the  treasurer  shall  not  pay  that  per   centum 


96  HAQBB,  AUDITOB  V.  FBANELIN. 

'*  except  upon  suob  proportion  of  the  fines  and  forfeitures  as  have  been  ool^ 
leoted  and  paid  into  the  State  treasury  *  *  *  unless  that  portion  belongin^^ 
to  the  Commonwealth  shall  be  remitted  by  the  governor. " 

Section  125,  Kentucky  Statutes,  limits  his  salary  to  94,000,  payable  out  of 
the  State  treasury.  The  declaration  of  the  gnneral  assembly  that  the  60  per 
centum  should  not  be  receiyed  by  the  Commonwealth's  attorney  until  ool- 
lected  and  paid  into  the  treasury,  was  equivalent  to  saying  that  it  should  be 
IKiid  to  him  when  the  fines  and  forfeitures  were  collected  and  paid  into  the 
treasury.  The  legislature  could  not  have  made  its  meaning  clearer  had  it 
expressly  provided  that  the  60  per  centum  of  the  fines  and  forfeitures  should 
be  paid  to  the  Commonwealth's  attorney  when  collected  and  paid  into  the 
treasury.  When^  a  Judgment  is  rendered  for  a  fine  or  forfeiture,  it  may  be 
said  that  the  Commonwealth's  attorney  has  an  inchoate  interest  in  it,  but 
that  interest  does  not  ripen  into  a  demand  upon  the  treasury  until  it  is  col- 
lected and  paid  into  it.  The  mere  fact  that  a  judgment  is  rendered  one  year 
and  is  not  collected  until  the  next  year  and  paid  into  the  treasury,  does  not 
prevent  the  Commonwealth's  attorney  from  receiving  his  per  centum  of  it 
and  applying  it  to  his  salary  for  the  year  in  which  it  is  collected,  because  the 
statute  provides  that  when  collected  and  paid  into  the  treasury,  he  shall  re- 
ceive his  per  centum  of  it.  It  is  urged  that  a  Commonwealth's  attorney 
might  thus  be  enabled  to  collect  his  entire  year's  salary  in  the  first  months 
of  the  year  and  might  then  resign  or  die. 

This  may  be  true.  That  suggestion  is  fully  answered  by  a  statement  that 
it  is  not  the  province  of  executive  officers  and  courts  to  legislate,  nor  to  dis- 
regard laws  enacted  by  the  law-making  department  of  government.  The 
Constitutional  Convention  saw  proper  to  restrict  the  power  of  the  general 
assembly  so  as  not  to  allow  Commonwealth's  attorneys  reasonable  compensa- 
tion, except  upon  the  contingency  that  they  could  recover  judgments  for 
fines  and  forfeitures  and  have  them  paid  into  the  State  treasury.  When  the 
legislature  has  expressly  provided  that  when  the  contingency  arises  which 
enables  Commonwealth's  attorneys  to  collect  part  of  his  salary,  the  courts, 
ought  not  to  hold  that  it  has  not  arisen,  simply  because  a  Commonwealth's 
attorney  might  die  or  prove  unfaithful  to  his  trust. 

It  is  urged  that  if  the  Commonwealth's  attorney  should  be  paid  his  per 
centum  of  fines  and  forfeitures  monthly.  If  the  legislature  had  recognized 
that  the  practical  operation  of  the  statute  fixing  the  salary  of  the  Common- 
wealth's attorney  would  give  him  his  per  centum  of  the  fines  and  forfeitures- 
monthly,  it  would  have  so  declared.  It  must  have  known  that  this  could 
not  be  done,  because,  at  the  close  of  many  months  in  the  year  probably  there 
would  be  nothing  to  the  credit  of  the  Commonwealth's  attorney  for  fines 
and  forfeitures,  besides  it  is  impossible  to  tell  what  the  Commonwealth's 
attorney's  per  centum  of  fines  and  forfeitures  will  be  during  the  year;  there- 
fore, it  is  not  possible  to  i)ay  his  per  centum  in  monthly  Installments.  The 
conclusion  the  court  has  reached  is,  that  the  Commonwealth's  attorney  is 
entitled  to  his  per  centum  of  the  fines  and  forfeitures  when  collected  and 
paid  into  the  treasury.  This  conclusion  is  in  harmony  with  the  spirit  of 
the  statute,  for  the  amount  of  the  Commonwealth's  attorney's  salary  de- 
pends upon  a  contingency.  If  an  event  happens  in  the  early  pairt  of  the  year 
which  brings  a  sum  to  make  up  his  salary  he  should  have  It,  because  it  is. 


WOOLBIDGEy  M.  V.  WOOLBIDOE.  97 

possible  that  the  oontlngency  might  not  happen  which  would  give  him  any- 
thing in  addition  to  the  1600.  and  if  it  did  happen  it  might  not  be  until  the* 
last  of  the  year.  Chinn  v.  Shackelford,  S6  Ky.  Law  Bep.,  1818,  is  in  har- 
mony with  our  conclusion  in  this  case.  We  do  not  think  the  cases  cited  by 
tiie  attorn^  Hbneral  support  the  opposing  view. 
The  judgment  is  affirmed. 


WOOLRIDGE,  &c.  v.  WOOLMDGB. 

(Filed  May  19,  1904— Not  to  be  reported. ) 

Guardian  and  ward— Construction  of  statute— Where  a  guardian  failed  to 
obtain  authority  from  the  county  coUrt  as  provided  by  section  2041,  Ken- 
tucky Statutes,  to  Institute  an  action  for  the  sale  of  his  ward's  real  estate^ 
but  after  the  institution  of  the  suit  and  before  taking  proof  or  the  rendition 
of  the  decree,  he  filed  a  petition  in  the  county  court  to  obtain  such  author- 
ity, which  was  granted,  and  this  authority  emixiwered  the  chance)||r  to  de- 
cree the  sale  of  the  land,  the  sale  will  be  upheld. 

James  Bradley  for  appellant. 

Victor  F.  Bradley  for  appellee. 

Appeal  from  Scott  Circuit  Coui^. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellee,  James  B.  Woolridge,  who  is  the  father  and  statutory  guar- 
dian of  the  infiint  appellants.  Marion  and  Annie  Washington  Woolridge,  re- 
sides in  the  State  of  Tennessee.  His  wards  reside  with  falm  in  that  State* 
and  his  appointment  and  qualification  as  guardian  was  in  the  county  of 
their  residence  in  the  same  State. 

Appellant,  as  guardian  of  his  wards,  brought  suit  in  the  Scott  Circuit 
Court  of  this  Slate,  to  obtain  a  decM^  for  the  sale  of  a  small,  unimpruved 
and  unproductive  tract  of  land  of  twenty- five  acres,  owned  by  his  wards 
lying  in  Scott  county.    The  infants  were  made  defendants,  summons  was 
served  upon  their  guardians  ad  litem,  a  warning  order  entered  against  them, 
and  an   attorney  appointed  to  defend.    Proof  was  taken  by  depositions  to 
show,  and  it  did  show,  that  the  land  was  indivisible,  unimproved  and  un- 
productive, that  an  offer  of  186  per  acre,  which  appellee  had  received  for  the 
land,  was  its  full  value,  and  that  its  sale  at  that  price,  and  a  reinvestment 
of  the  proceeds  would  be  more  beneficial  to  the  infant  owners  than  to  retain 
the  land.    Upon  this  evidence,  after  the  customary  reports  from  the  guar- 
dian ad  litem,  attorney  for  the  nonresident  defendants,  and  the  execution 
by  the  guardian  of  the  bond  required  by  section  403.  Civil  Code,  a  decree^ 
was  duly  rendered  by  the  chancellor,  directing  the  sale  of  the  land  at  public 
auction  by  the  commissioner, who  was  ordered  fo  accept  no  bid  below  $86  per 
acre,  and  to  pay  the  proceeds  of  the  land  when  collected,  to  appellee  as  guar- 
dian of  appellf&nts. 

It  appears,  however,  that  appellee  before  instituting  the  action  failed  to 
obtain  of  the  county  court  of  Scott  county  authority  to  do  so,  as  required  by 
section  9041,  Kentucky  Statutes.  But  after  the  institution  of  the  suit,  and 
before  the  taking  of  proof  or  the  rendition  of  the  decree  therein,  he  filed  a. 
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petition  in  the  county  court  of  Scott  county  to  obtain  such  authority,  which 
was  granted  him  by  judgment  of  that  court,  the  judgment  not  only  con- 
fering  authority  upon  him  as  guardian,  to  bring  the  suit,  but  also  to  receive 
the  proceeds  of  the  land,  and  take  same  to  the  State  of  Tennessee  for  rein- 
vestment, or  other  proper  use  of  the  infants.  The  guardian  ad  litem  of  the 
infants,  complaining  of  the  judgment  of  the  circuit  court,  prosecutes  this 
appeal  which  presents  but  one  question  for  our  consideration,  viz.  :  Did  the 
authority  to  maintain  this  action  and  receive  the  proceeds  of  the  sale  of  the 
'land,  wbich,  was  conferred  upon  appellee,  as  guardian,  by  the  county  court 
after  the  institution  of  the  action,  empower  the  chancellor  to  decree  the  sale 
of  the  land?    We  think  the  question  should  be  answered  in  the  afHrmative. 

Section  2041  of  the  statute,  supra,  provides:  "Where  there  is  no  guardian 
•^f  a  nonresident  minor  in  this  Commonwealth,  his  guardian  appointed  and 
qualified  according  to  the  law  of  the  place  where  the  minor  resides,  may 
collect,  receive  and  remove  to  such  place  of  residence,  any  personal  estate  of 
the  monor  being  in  this  Commonwealth.  Upon  application  by  a  petition  in 
a  summary  way,  the  county  court  of  the  county  having  jurisdiction  to  ap- 
point a  guardian  may  authorize  such  foreign  guardian  to  sue  for,  recover, 
•  and  so  remove  any  personal  estate  of  such  minor,  or  otherwise  to  act,  as  a 
H^uardian  appointed  in  this  Commonwealth." 

The  better  practice  would  be  for  the  foreign  guardian  to  obtain  of  the 
•tx)unty  court  the  authority  that  may  be  conferred  under  the  statute  quoted, 
before  bringing  such  an  action  as  the  one  at  bar,  but  we  find  nothing  in  the 
statute  that  would  prevent  the  county  court  from  conferring  the  necessary 
authority  after  suit  is  brought,  provided  It  be  done,  as  in  this  case,  before 
judgment  is  rendered  under  which  the  guardian  may  come  Into  the  posses- 
sion of  the  money  or  property  of  the  infant  sought  to  be  fiffected  by  the 
■action.  The  main  purpose  of  the  statute  is  to  prevent  the  foreign  guardian 
from  collecting,  receiving,  or  removing  the  iiersonal  estate  of  the  ward, 
without  authority  from  the  county  court  having  jurisdiction  to  allow  it  to 
be  done.  The  authority  for  the  purpose  contemplated  may  be  granted  by 
the  county  court  in  a  summary  way,  as  was  done  in  this  case,  and  the 
amended  petition  showing  the  guardian's  authority  In  this  case,  was  filed 
before  any  steps  were  taken  in  the  circuit  court,  by  which  the  guardian 
•oould  have  recovered  or  received  the  money  of  his  wards. 

The  case  of  Watts  v.  Wilson,  93  Ey.,  496,  and  Parish,  By,  &c.  v.  Hatchett. 
>16  Ey.  Law  Bep.,  817,  are  not  in  conflict  with  the  views  herein  expressed. 
Jn  those  cases  the  guardian  neTer  received  authority  from  the  county  court 
'to  institute,  or  maintain  the  actions,  either  before  or  after  they  were 
brought;  consequently  the  proceedings  in  each  case  were  properly  held  to  be 
invalid. 

Wherefore,  the  judgment  Is  affirmed. 


TANDY  V.  RILEY. 
(Filed  May  19,  1904— Not  to  be  reported.) 

1.  Malicious  prosecution— Where  a  defendant  in  an  action  for  mallolouB 
prosecution  laid  all  of  the  facts  upon  which  he  bases  his  prosecution  befoi^e 
a  competent  attorney,  and  fairly  obtained  his  advice  that  such  prosecution 
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iras  legal,  and  he  acted  in  good  faith  upon  it,  it  is  a  complete  defense  to  the 
•action  against  him. 

9.  Joinder  of  actions— In  an  action  for  malicious  prosecution  and  slander 
the  court  properly  compelled  plaintiff  to  elect  which  of  the  two  actions  he 
would  prospcute,  because,  while  the  two  charges  are  injuries  to  character, 
they  amount  to  more  than  injuries  to  character,  and  the  two  actions  can  not 
4)6  joined. 

H.  G.  Botts  for  appellant. 

Cammack  &  Perry  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn.  <     , 

The  parties  to  this  action  are  first  cousins^  have  lived  in  the  same  vicinity 
from  their  infancy,  and  were  good  friends  until  the  month  of  February, 
190J,  when  the  subject  of  this  controversy  arose. 

Early  one  morning  in  the  month  of  February,  1901,  before  it  was  light, 
the  appellant  went  to  his  kitchen  and  opened  the  side  door,  when  a  bundle 
of  switches,  which  had  been  set  against  the  door,  fell  into  the  room.  At- 
tached to  this  bundle  was  a  note  addressed  to  appellee,  as  follows:  '*If  you 
and  Sam  Tandy  don't  stop  so  much  d— d  telephone  talk,  you  will  get  h— 1 
wliipped  out  of  you  with  these  switches."  After  it  was  light,  appellee  and 
another  followed  the  tracks  of  persons  who  had  placed  the  swicthes  at  hia 
door,  on  to  or  near  the  premises  of  appellant.  One  of  the  persons  wore  a 
small  sharp-pointed  shoe,  and  the  other  appeared  as  if  he  had  on  a  felt  boot, 
1.  e.,  a  sock  with  no  shoe  to  it,  but  with  an  overshoe  on  the  outside.  Ap- 
pellee knew  that  appellant  had  two  men  working  for  him  that  wore  the  foot- 
wear described.  Appellant  owned,  or  was  interested  in  a  telephone  line 
which  made  connection  with  a  line  to  Carrol  ton,  Ky.  Appellee  was.  at  the 
time,  endeavoring  to  construct  another  line  to  connect  with  a  line  to  Carrol- 
ton,  and  he  was  impressed  with  the  belief  that  this  was  the  telephone  mat- 
ter referred  to  in  the  note  left  with  the  switches.  Appellee  consulted  with 
the  county  Judge  and  related  the  circumstances  to  him,  who  advised  him  to 
submit  the  facts  to  the  Commonwealth's  attorney,  which  he  did,  and  the 
attorney  informed  him  that  a  felony  had  been  committed,  and  requested' 
him  to  go  before  the  grand. jury,  which  was  then  in  session,  and  relate  to 
that  body  the  facts.  Appellee  did  so,  and  also  gave  to  the  grand  jury  the 
names  of  the  two  men  who  worked  for  appellant,  viz.,  Arch  Long  and  Qabe 
May.  Long  was  summoned  and  testified  before  the  grand  jury  that  he  and 
Oabe  May  placed  the  switches  at  the  door  of  appellee  and  Sam  Tandy;  that 
Oabe  May  wrote  both  of  the  notes,  one  of  which  was  read  to  appellant  and 
the  other  to  appellant's  wife;  that  appellant  advised  the  placing  of  the 
switches  at  his  brother,  Sam  Tandy's  door,  to  avert  suspicion.  Upon  this 
evidence,  the  grand  Jury  returned  an  indictment  against  May,  Long  and  the 
appellant  for  a  felony,  for  the  violation  of  section  1241a  of  the  Kentucky 
•Statutes.  May  and  Long  escaped,  and  appellant  had  his  trial  and  was  ao. 
knitted. 

Appellant  then  bn>ught  this  action  against  appellee,  alleging  that  he 
falsely,  willfully,  maliciously  and  without  probable  cause,  obtained  this  in- 
dictment against  him,  and  caused  his  arrest,  and  aided  in  the  prosecution 
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thereof,  to  his  damage  In  the  sum  of  $10,000.  In  another  paragraph  of  then 
petition  he  sued  for  slander,  setting  forth  the  objeotionable  and  defamatory' 
language,  and  asked  damages  to  the  extent  of  $10,000.  On  motion  of  appel- 
lee the  court  compelled  appellant  to  elect  which  cause  he  would  prosecute  7 
the  one  for  malicious  prosecution,  or  the  one  for  slander,  and  he  elected  to* 
prosecute  for  malicious  prosecution. 

Appellee  answered,  denying  the  malice,  false  arrest  and  the  want  of  prob- 
able cause,  and  also  pleaded  as  a  defense  that  he,  in  good  faith,  related! 
truthfully  all  the  facts  connected  with  the  transaction,  to  worthy  and  emi- 
nent counsel  and  sought  their  advice  in  the  matter,  and  was  adyised  by  this> 
counsel  that  a  felony  had  been  committed,  and  was  advised  by  the  Common- 
wealth's attorney  for  that  district  to  go  before  the  grand  jury  and  relate  the* 
^  facts  to  that  body  for  its  in^stigation,  which  he  did.  .The  appellant  didi 
not  reply  to  this  allirmatiye  matter  and  defense,  nor  was  it  controverted  of 
record.  On  the  trial  evidettce  was  heard,  and  at  its  conclusion  the  court,  atr 
the  instance  of  appellee,  peremptorily  instructed  the  jury  to  find  for  appel- 
lee. The  jury  returned  a  verdict  as  directed,  and  the  court  dismissed  appel- 
lant's petition,  and  overruled  his  motion  for  a  new  trial,  and  he  has  ap- 
pealed. His  first  complaint  is  that  the  court  erred  in  forcing  him  to  elect 
which  paragraph  of  his  petition  he  would  prosecute,  and  contends  that  the- 
two  causes  of  action  were  properly  joined  under  section  88,  subsection  6,  or 
the  Civil  Code.  It  is  true  that,  in  a  sense,  malicieus  prosecutions,  lik&- 
■lander,  are  injuries  to  character.  But  malicious  prosecutions  and  fals» 
arrest  amount  to  more  than  injury  to  character;  it  is  an  injury  to  the  per- 
son. But  this  is  not  an  open  question.  This  court  in  the  case  of  Dragoo  v. 
Levi,  d  Duv.,  620,  has  passed  upon  this  exact  question,  holding  that  theso^ 
actions  could  not  be  joined. 

He  also  complains  that  the  court  erred  to  his  prejudice  in  giving  to  the^ 
jury  the  peremptory  instruction.  In  the  case  of  Masker  v.  McCourt,  19  Ky. 
Law  Bep.,  1807,  this  court  decided  that  if  a  defendant  in  an  action  for  ma- 
licious prosecution,  laid  all  the  facts  upon  which  he  based  his  prosecution, 
before  a  competent  attorney,  and  fairly  obtained  his  advice  that  such  prose- 
cution was  legal,  and  he  acted  In  good  faith  upon  it,  it  was  a  complete  de- 
fense to  the  action.  (Ahrens  &  Ott  Mfg,  Co.  v.  Hoehr,  31  Ky.  Law  Bep.,. 
899;  Lancaster  v.  Langston,  18  Ky.  Law  Bep.,  299.) 

Appellee's  pleading  in  this  case  alleges  that  he  obtained  the  advice  of 
counsel  in  the  way  and/  manner  thus  stated,  and  this  was  not  controverted 
by  appellant,  and  as  the  pleadings  stood,  appellee  was  entitled  to  the  per- 
emptory instruction.  £ven  if  we  are  mistaken  in  this,  appellee's  proof  sus- 
tained his  pleading  on  this  point,  and  it  was  not  contradicted,  and  he  was^ 
entitled  to  the  Instruction  on  the  evidence.  Appellant's  acquittal  on  the 
indictment  was  not  evidence,  or  sufficient  evidence,  of  the  want  of  probable, 
cause  on  the  part  of  appellee. 

Wherefore,  the  judgment_of  the  lower  court  is  aflSrmed.  * 
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TOWN  OF  BABDWELL  v.  HARLIN,  &o. 

(Filed  May  19,  1904.) 

Municipal  corporatioDS—Sixth  class  towns— Tax  rate— Constitution— Bard- 
^ell,  a  town  of  the  sixth  class,  having  by  a  two-thirds  vote  created  a  bonded 
^ebt  for  waterwoi^s  in  1901,  and  having  a  regular  tax  levy  of  60  cents  on 
the  $100  worth  of  taxable  property  in  said  town  for  current  expenses,  can 
not  make  an  additional  levy  of  50  cents  on  the  1100  worth  of  property  therein 
to  pay  interest  on  its  bjnded  debt  aforesaid,  same  being  in  conflict  with  sec- 
tion 157  of  the  Constitution,  providing  that  for  other  than  school  purposes, 
the  tax  rate  of  towns  of  less  population  than  10,000  shall  not  exceed  76  cents 
<m  the  tlOO  worth  of  property. 

J.  W.  Nichols  for  appellant. 

iShelbourne  &  Kane  for  appellee.  * 

Appeal  from  Carlisle  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

At  the  November  election,  1901,  two-thirds  of  the  qualified  electors  of 
Bardwell,  a  town  of  the  sixth  class,  voted  to  incur  a  bonded  indebtedness  of 
19,000  to  enable  the  town  authorities  to  erect  a  waterworks  for  t^e  benefit  of 
the  citizens  of  the  town.  In  pursuance  to  this  vote  eighteen  bonds  of  the 
town  for  tSOO  each,  due  in  twenty  years,  were  issued  and  sold  by  the  trus- 
tees of  the  town,  realizing  therefor  19,660  in  cash,  which  was  paid  into  the 
town  treasuiy.  Prior  to  the  creation  of  this  Indebtedness,  the  trustees  of 
the  town  had  regularly  levied  a  tax  of  50  cents  on  each  1100  of  taxable  prop- 
erty within  the  limits  of  the  town  to  pay  the  current  expenses  thereof. 
After  the  issual  and  sale  of  the  bonds  in  January,  1908,  the  trustees  of  the 
town  in  addition  to  the  usual  levy  to  meet  current  expenses,  by  proper  or- 
-dinanoe  levied  a  special  tax  of  50  cents  on  the  $100  of  taxable  property  in  the 
town,  to  pay  the  interest  on  these  bonds  and  to  create  a  sinking  fund  for  the 
payment  of  the  principal  thereof  at  maturity.  Whereupon  appellees,  resi- 
dents and  taxpayers  of  the  town,  brought  this  action  against  the  town  and 
its  collecting  officer,  to  enjoin  the  collection  under  the  ordinance  of  so  much 
of  said  levy  as  was  in  excess  of  75  cents  on  the  $100  of  taxable  property 
within  the  town,  on  the  ground  that  to  this  extent  the  tax  was  ultra  vires. 
The  defendants  in  their  answer,  plead  the  various  ordinances  authorizing 
them  to  incur  the  debt  to  build  waterworks,  and  allege  that  the  special  tax 
of  50  cents  was  necessary  to  meet  the  interest  on  the  bonds  as  it  matured, 
and  to  pay  off  the  bonds  themselves  at  their  maturity,  and  claim  that  in  so 
doing  they  were  within  their  legal  and  constitutional  power.  A  general 
demurrer  was  filed  to  this  answer  by  the  plaintiffs,  which  was  sustained  by 
the  trial  court,  and  defendants  declining  to  plead  further,  judgment  was 
rendered  enjoining  and  restraining  the  town  authorities  from  collecting 
Saxes  under  the  levy,  in  excess  of  75  cents  on  each  $100  of  taxable  property 
within  the  town,  and  the  defendants  have  appealed. 

The  decision  of  the  questions  presented  by  the  appeal  Involves  the  con- 
«truction  of  sections  157,  158  and  159  of  the  Constitution.  Appellants  con- 
tended that  the  limitation  contained  in  section  167  of  the  Constitution  of  a 
tex  rate  of  75  cents  on  the  $100  for  towns  and  cities  having  less  than  10,000 
jihabitants,  only  applies  to   the  rate  of  taxation  which  may  be  levied  by  the 
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xnuDicipal  authorities  for  the  ordinary  current  expenses  of  the  town,  and 
does  not  apply  to  an  indebtedness  which  has  been  created  by  a  vote  of  the- 
electors;  that  as  to  indebtedness  of  this  character,  section  169  of  the  Ck)nsti- 
tution  expressly  confers  the  authority  and  mak^s  it  the  duty  of  the  municipa> 
authorities  to  levy  such  additional  tax  as  may,  in  their  judfrment,  be  neces- 
sary to  provide  the  means  for  the  extinguishment  of  a  debt  so  contracted  by 
a  vote  of  the  people.  The  sections  referred  to  were  plainly  intended  to  limit- 
the  tax  rate  and  indebtedness  of  municipalities  of  every  class,  by  fixing  a 
maximum  tax  rate  and  per  centum  of  indebtedness  upon  the  assessed  valua- 
tion of  property  therein,  beyond  which  they  could  never  go  except,  first,  for 
school  purposes;  second,  for  the  purpose  of  paying  the  interest  and  providing: 
a  sinking  fund  for  the  extinction  of  indebtedness  contracted  before  the  adop- 
tion of  the  Constitution ;  and,  third,  where  the  public  health  or  safety  of 
the  municipality  should  so  require. 

Section  167  expressly  provides  that  for  other  than  school  purposes  the  tax 
of  all  cities  and  towns  having  less  than  10,000  inhabitants,  shall  not  exoeeii 
76  cents  on  the  $100,  unless  it  be  necessary  to  enable  such  city  to  pay  the  in- 
terest on  and  provide  a  sinking  fund  for  the  extinction  of  indebtedness  con- 
tracted before  the  adoption  of  the  Constitution.  Section  158  provides  that 
towns  of  the  class  to  which  Bard  well  belongs  shall  not  be  authorized  or  per- 
mitted to  incur  indebtedness  to  an  amount  including  existing  indebtedness 
exceeding  in  the  aggregate  8  per  centum  on  the  value  of  the  taxable  prop- 
erty therein,  to  be  estimated  by  the  assessment  next  before  the  last  assess- 
ment, unless,  before  the  adoption  of  the  Constitufcion,  such  municipality  had 
incurred  an  indebtedness  in  excess  of  such  limitation.  And  to  still  further 
emphasize  the  purpose  of  the  contention  it  was  expressly  provided  by  section 
169,  that  when  any  city,  town,  taxing  district  or  other  municipality  was  au- 
thorized to  contract  an  indebtedness,  it  should  be  required  at  the  same  time 
to  provide  for  the  collection  of  an  annual  tax  sufficient  to  pay  the  interest 
thereon,  and  to  create  a  sinking  fund  for  the  payment  of  the  principal 
thereof  within,  not  more  than  forty  years  from  the  time  of  contracting  the 
same.  An  examination  of  the  debates  which  followed  the  report  of  the 
committee  on  municipalities  in  the  constitutional  convention,  shows  that 
this  was  the  construction  placed  upon  the  section  at  that  time. 

The  chairman  of  the  committee  in  explaining  the  provisions  of  the  report^ 
used  these  words:  *'The  second,  third  and  fourth  clauses  relate  to  and  con- 
trol the  power  and  methods  of  taxation.  Property  holders  must  have  some^ 
rights  even  against  a  majority.  Unlimited  taxation  may  mean  confiscation, 
and  the  citizen  has  a  right  to  know  that  there  is  a  limit  l)eyond  which  no 
taxation  can  over  go." 

The  construction  contended  for  by  appellant  would  have  the  effect  of  en- 
tirely abrogating  the  limitation  contained  in  these  constitutional  provisiona 
for  the  protection  of  taxpayers.     These  sections  were  construed  in  Whaley  v. 
Commonwealth,  110  Ky.  154,  33  Ky.  Li^w  Rep.,  93;  O'Bryan  v.  City  of  Owens- 
boro,  24  Ky.    Law  Rep.,    469-645;  Sparks  v.    Robertson,  34   Ky.  Law  Rep.,. 
S886;  and  in  each  of  these  cases  the  construction  indicated  herein  was  adopted. 
In  our  opinion  appellant  has  no  power  to  levy  or  collect  a  tax  in  excess  oT 
75  cents  on  the  $100  upon  the  value  of  the  taxable  property  of  the  town. 

Judgment  affirmed. 
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CLEVELAND,   CINCIJ^NATI,  CHICAGO  &  ST.  LOUIS  RY.  CO.  v. 

DRUIEN. 

(Filed  May  12,  lfl04. ) 

1.  Contracts  to  be  partly  performed  in  each  of  two  Stateg—A  contract 
which  is  to  be  partly  performed  in  each  of  two  States  or  countries,  is  pre- 
snmed  to  be  governed  by  the  law  in  force  in  the  State  or  country  in  which 
it  is  made. 

2.  Carriers— Liability  for  damage  by  Are  not  caused  by  its  negligence— By^ 
the  laws  of  the  State  of  Illinois  a  stipulation  in  a  contract  by  a  common 
carrier,  limiting  its  liability  for  Ipss  from  lire  not  caused  by  its  negligence,  is 
valid  and  enforcible,  and,  therefore,  where  in  n  contract  made  by  appellant 
io  the  State  of  Illinois  with  appellee  for  the  shipment  of  a  carload  of  horses 
from  Peoria,  111. ,  to  Louisville,  Ky. ,  in  which  the  liability  of  the  carrier- 
was  limited  to  such  loss  only  as  was  caused  by  its  own  negligence,  there  caik 
he  no  recovery  for  damages  occurring  to  appellee^s  horses  by  fire  in  said 
shipment,  which  was  not  caused  by  the  carrier's  negligence. 

Humphrey,  Burnett  &  Humphrey  and  John  T.  Dye  for  appellant. 

Fairleigh,  Straus  &  Fairlelgh  and  Q.  S.  &  J.  A.  Fulton  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Divi- 
sion. 

Opinion  of  the  court  by  Judge  O'Rear. 

The  appellant,  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  By.  Co.,  is  an 
Ohio  and  Indiana  corporation,  operating  a  line  of  railroad  connecting 
Peoria,  in  the  State  of  Illinois,  with  Louisville,  in  the  State  of  Kentucky. 

The  latter  city  Is  one  of  the  termini  of  Its  railroad. 

On  the  20th  day  of  July,  1899,  the  appellee  delivered  to  the  appellant  at 
Peoria,  111.,  sixteen  horses,  being  one  car  load,  to  be  transported  by  the  ap- 
pellant over  its  line  of  railroad  from  Peoria  to  Louisville,  there  to  be  deliv- 
ered by  the  appellant  to  its  connecting  line  for  transportation  to  Bardstown . 
in  Nelson  county,  Ky.    The  shipment  was  a  through  one  from  Peoria,  111., 
to  Bardstown.  Ky.    The  railroad  company  at  the  time  It  received  the  horses, 
made  and  delivered  to  the  appellee  a  through  bill  of  lading,  providing  for 
the  delivery  to  its  connecting  line  at  Louisville,  which  contained  stipula- 
tions limiting  its  liability  for  loss  or  damage  to  the  property  while  In  transit. 
On  appellant's  line  of  railroad,  at  a  point  in  the  State  of  Illinois,  the  car  in 
which  appellee's  horses  were,  caught  fire  while  the  train   was  running, 
whereby  three  of  the  horses  were  killed,  and  two  others  so  severely  injured 
as  to  practicaliy  destroy  their  value.     This  suit  was  brought  on  the  contract 
of  carriage  to  recover  of  appellant  the  damages  sustained  by  appellee  for  the 
loss  and  injuries  named.     The  petition  charged  the  loss  and  damages  In  this 
language:  "Plaintiff  avers  that  while  said  horses  were  In  transit  and  being 
transported  by  defendant  under  Its  said  agreement,  and  by  the  negligence 
of  the  defendant,  three  of  said  horses  were  killed  or  so  Injured  that  they 
died  therefrom  within  less  than  seven  days,  and  two  others  severely  injured 
so  as  to  greatly  impair  their  Value.     All  of  which  injuries  were  received  and 
incurred  on  defendant's  line  of  railway  in  the  State  of  Illinois,  while  in  de- 
fendant's custody  and  under  Its  control,  and  on  said  —  day  of  July,  1899;. 
all  to  the  damage  of  the  plaintiff  in  the  sum  of  $1,375." 
Tlie  answer  denied  the  charge  of  negligenoe.    By  the  second  paragraph  of 
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the  answer  the  railwaj  company  pleaded  that  the  horses  were  delivered  to  it 
:in  Illinois;  that  the  bill  of  lading  evidencinfl:  the  contract  between  the 
parties,  was  there  signed  by  the  railway  comiiany  and  the  plaintiff,  through 
his  agent;  that  this  bill  of  lading  provided  that  the  railway  company  should 
not  be  responsible  for  any  injury  occasioned  to  the  horses  by  fire,  not  the 
result  of  the  negligence  of  the  railway  company;  that  the  only  injury  re- 
'Ceived  by  the  horses  was  from  an  accidental  fire  which  was  not  the  faiilt  of 
the  railway  company;  that  this  stipulation  in  the  bill  of  lading  was  valid 
t)y  the  law  of  the  State  of  Illinois;  that  the  contract  of  shipment  was  made 
In  Illinois;  that  the  carriage  began  in  that  State,  and  that  the  fire  occurred 
In  that  State. 

Other  defenses  were  tendered  in  additional  paragraphs  of  the  answer,  but 

-^  demurrer  was  sustained  to  them.    In  view  of  the  conclusion  at  which  we 

have  arrived,  we  do  not  deem   it  necessary  to   notice  further  the  defenses 

held  bad  on  demurrer.    The  demurrer  was  overruled  as  to  the  first  two  para- 

:^raphs.    The  effect  of  the  ruling  of  the  court  was  to  hold : 

1st.  That  the  stipulation  limiting  the  liability  of  the  carrier  for  loss  or 
damage  resulting  from  fire  not  caused  by  its  negligence,  is  a  valid  stipula- 
tion, enforcible  against  the  plaintiff  in  this  action. 

dd.  That,  therefore,  the  denial  of  negligence  is  a  sufficient  plea. 

Upon  the  issue  whether  the  fire  was  the  result  of  appellants'  negligence 
the  jury  found  a  verdict  for  the  railroad  company.  Upon  motion  for  a  new 
trial  made  by  the  plaintiff  the  court  retracted  its  ruling,  and  held  that  the 
stipulation  contained  in  the  bill  of  lading  limiting  the  liability  of  the  carrier, 
is  not  an  enforcible  one  in  this  action.  The  new  trial  was  consequently 
granted.  At  the  second  trial,  precisely  the  same  evidence  was  introduced  as 
upon  the  first.  The  court  peremptorily  directed  the  jury  t-o  find  the  plain- 
tiff's damages,  about  which  there  was  really  little  or  no  dispute.  This 
ruling  of  the  trial  court  presents  the  real  question  for  decision  here,  which 
Is:  was  the  stipulation  in  the  bill  of  lading  valid  as  a  defense  to  this  action? 

It  is  claimed  by  appellant,  and  conceded  by  appellee,  that  the  contract  is 
to  be  regarded  as  an  Illinois  contract,  and,  therefore,  to  be  construed  and 
given  effect  according  to  the  laws  of  the  State  of  Illinois.  But  appellee 
makes  this  concession  with  the  proviso  that  the  terms  of  the  contract  do  not 
■contravene  any  general  public  policy  of  the  State  of  Kentucky. 

The  rule  for  the  construction  of  contracts  made  in  one  country  to  be  per- 
formed wholly  or  in  part  in  another,  as  applied  by  the  courts  of  America 
and  England,  is  a  common  law  rule.  It  is  the  result  of  the  efforts  of  the 
court  to  enforce  the  agreement  of  the  parties  to  the  undertaking.  Foremost 
in  such  an  inquiry,  where  the  instrument  itself  is  silent  or  ambiguous  upon 
a  given  point,  is  to  find  the  intention  of  the  parties,  to  the  end  of  giving  it 
effect.  It  is  presumed  where  the  contract  is  made  in  one  country  to  be  per- 
formed wholly  in  another,  that  the  laws  of  the  latter  were  in  the  minds  of 
the  contracting  parties,  and  that  the  terms  of  the  contract  were  made  with 
respect  thereto.  But  where  the  agreement  was  to  be  performed  partly  in 
the  country  where  made,  and  partly  elsewhere,  the  general  rule  seems  to  be 
that  the  laws  of  the  country  where  the  contract  was  made  were  in  the  con- 
templation of  the  parties,  as  to  its  legal  meaning  and  effect,  and  it  will  be 
construed  and  enforced  accordingly.     (3  Parsons  on  Contracts,  570;  Bishop 
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on  Contracts,  sections  1891-2-8;  the  text  and  authorities  in  5  Am.  &  Eng, 
£ncy.  Law,  2d  edition,  302,  also  sustain  the  foregoing  statement. ) 

But  there  are  necessary  exceptions  to  this  rule.  As  where  the  contract, 
though  valid  where  made,  is  immoral,  aud  the  like.  (Bishop  on  Contracts, 
section  1883. )  This  presumed  intention  of  the  parties,  being  based  Upon 
probability,  can  not  be  entertained,  at  least  ought  not  to  be,  when  to  do  so 
would  be  to  convict  them  of  an  intention  to  violate  a  statute,  whether  there 
is  a  penalty  attached  to  it  or  not.  It  may  be  doubted  whether,  in  the  general 
mn  of  Rich  transactions,  the  parties  really  have  in  mind  the  laws  of  either 
of  the  States.  The  fiction  is  a  necessary  convenience  contrived  by  the  courts 
to  supply  those  latencies  that  s^m  to  take  for  granted  that  the  law.  which 
Is  very  often  the  outgrowth  or  the  beginning  of  a  custom,  and,  therefore, 
f^enerally  known  and  observed,  was  to  be  resorted  to  in  the  interpretation  of 
the  terms  of  the  agreement,  being,  as  is  sometimes  said,  read  into  the  agree- 
ment. Otherwise  the  contract  would  be  meaningless,  or  so  obscure  as  to  its 
ineaning  as  to  be  unenforcible,  which,  of  course,  could  not  have  been 
mutually  intended.  But  the  rule  is  not  a  hard  and  fast  one.  Appellee  urges 
that  one  of  its  exceptions  is  where,  though  it  were  the  real  intention  of  the 
parties  that  the  contract  should  be  interpreted  by  the  laws  of  the  country 
where  made  and  where  it  was  to  be  partly  performed,  its  terms  are  in  viola- 
tion of  the  public  policy  of  the  country  where  it  is  sought  to  be  enforced, 
the  courts  of  the  latter  will  not  enforce  such  objectionable  terms;  that  to  do 
-80  would  be  to  make  the  agreement  of  the  parties  paramount  to  the  laws  of 
the  forum,  and  to  compel  the  courts  to  violate  the  laws  of  their  State,  which 
they  are  sworn  to  uphold,  in  order  to  carry  into  effect  an  agreement  between 
Individuals.  This  point  is  made  clear  it  is  argued  by  applying  to  the  at- 
tempted enforcement  of  this  contract  section  196  of  the  Constitution  of  this 
State,  which  reads  as  follows:  "Transportation  of  freight  and  passengers 
by  railroad,  steamboat  or  other  common  carrier,  shall  be  so  regulated,  by 
general  law,  as  to  prevent  unjust  discrimination.  No  common  carrier  shall 
foe  permitted  to  contract  for  relief  from  its  common  law  liability." 

At  the  common  law,  which  obtains  in  Illinois  as  well  as  in  this  State,  a 
common  carrier  is  liable  for  loss  of  freight  in  its  charge,  occurring  by  fire 
whether  or  not  caused  by  its  own  negligence,  its  liability  being  that  of  an 
Insurer.  (Lawson  Contract  of  Carriers,  244;  Rorer  on  Bailroads,  1888; 
Adams  Express  Co.  v.  Guthrie,  9  Bush,  78;  Adams  Express  Co.  v.  Nock,  2 
Duv.,  o62. )  But  at  comomn  law  it  could  limit  its  liability  for  loss  occur- 
ring by  fire  not  caused  by  its  negligence.  (Anchor  Line  v.  Dates,  (>8  111., 
369;  Adams  Express  Co.  v.  Haynes,  42  111.,  89;  Anchor  Line  v.  Knowles,  66 
111.,  150;  Merchants  Despatch  Co.  v.  Theilbar,  86  111.,  71;  Merchants;  De- 
spatch Co.  V.  Leysor,  89  111.,  43;  Black  v.  Wabaeh  By.,  Ill  111  ,  351;  Brown 
T.  Louisville  &  Nashville  R.  R.  Co.,  86  111.  App.,  140;  First  National  Bank 
of  Hupeston  v.  Lake  Erie  R.  R.,  65  111.  App.,  21;  Illinois  Central  R.  R.  Co. 
▼.  Frankenberg,  54  111.,  88;  Lawson  on  Contract  of  Carriers.  344.) 

Under  section  196  of  the  Constitution  such  contracts  can  no  longer  be 
made  in  this  State. 

Appellee  contends  that  the  provision  of  the  Constitution  is  the  most  em- 
phatic indication  possible  of  the  public  policy  of  this  State  on  that  subject ; 
that  no  contract  to  carry  freight  in  this  State  can  limit  the  common  law 
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liability  of  the  carrier  with  respect  thereto,  wherever  made.  He  goes 
further.  He  insists  that  a  contract  by  a  common  carrier  to  carry  freight 
anywhere,  even  if  made  and  to  be  executed  entirely  out  of  this  State,  if  lia- 
bility is  sought  to  be  enforced  under  it  in  this  State,  can  not  be  enforced 
here;  that  the  public  policy  of  this  State  forbids  Its  enforcement,  if  to  do  so^ 
would  be  to  limit  its  common  law  liability. 

The  cases  of  The  Kensington,  188  U  S.,  S63,  and  Liverpool  Steam  Go.  v. 
Phcenix  Insurance  Co.,  139  U.  S.,  397,  and  Chicago,  &o.,  R.  B.  Co.  v.  Gard- 
ner, 61  Neb.,  70,  are  cited  and  relied  on  as  sustaining  appellee's  position. 

An  earnest  desire  to  contribute  to  the  uniformity  of  the  law,  as  well  as 
great  respect  for  the  eminent  courts  whose  decisions  are  invoked,  have  lead 
us  to  a  careful  examination  of  the  opinions,  and  of  what  we  understand  to 
be  the  principle  controlling  them. 

In  the  case  of  The  Kensington,  183  U.  S.,  388,  the  facts  were  these:  The 
Kensington,  a  steamer  transporting  passengers  from  Antwerp  to  New  York, 
issued  to  a  passenger  at  Antwerp  a  ticket  for  New  York,  which  bad  printed 
on  it  stipulations  relieving  the  steamship  company  from  certain  acts  of 
negligence  on  the  part  of  its  servants.  A  libel  was  filed  by  the  passenger  in 
a  Federal  court  to  recover  damages  for  the  loss  of  baggngp  belonging  to  the 
passenger.  The  contract  against  liability  was  re] led  on  to  defeat  a  recovery, 
and  the  laws  of  Belgium  were  invoked  to  support  the  validity  of  the  contract 
because  it  was  made  in  Belgium,  where  the  limitations  of  liability  of  the 
carrier  even  as  against  its  own  negligence  was  valid.  Mr.  Justice  White, 
delivering  the  opinion  of  the  court,  said:  ''Testing  the  exemptions  found  in 
the  ticket,  by  the  rule  of  public  policy,  it  is  apparent  that  they  were  void, 
since  they  unequivocally  sought  to  relieve  the  carrier  from  the  initial  duty 
of  furnishing  a  seaworthy  vessel,  for  all  neglect  in  loading  or  stowing,  and» 
indeed,  for  any  and  every  fault  of  commission  or  omission  on  the  part  of  the 
carrier  or  his  servants  *  *  *  As  the  ticket  was  Anally  countersigned  In 
Belgium,  and  one  of  the  conditions  printed  on  its  face  provides  that  *aU 
questions  arising  hereunder  are  to  1x3  settled  according  to  the  Belgium  law, 
with  reference  to  which  this  contr.'ict  is  made,'  it  is  insisted  that  such  law 
should  be  applied,  as  proof  was  ofTered  showing  that  the  law  of  Belgium  au- 
thorized the  conditions.  The  contention  amounts  to  this:  Where  a  contract  is 
made  in  a  foreign  country,  to  be  executed  at  least  In  part  in  the  United 
States,  the  law  of  the  foreign  country,  either  by  its  own  force,  or  in  virtue 
of  the  agreement  of  the  contracting  parties,  must  be  enforced  by  the  courts 
of  the  United  States,  even  although  to  do  so  requires  the  violation  of  the 
public  policy  of  the  United  States.  To  .stiite  the  proposition  i.s,  we  think, 
to  answer  it.  It  is  true,  as  a  general  rule,  that  the  lex  loci  governs,  and  it 
is  also  true  that  the  intention  of  the  parties  to  a  contract  will  be  sought  out 
and  enforced.  But  both  these  elementjiry  principles  are  subordinate  to  and 
qualified  by  the  doctrine  that  neither  by  comity  nor  by  the  will  of  contract- 
ing i)artles,  can  the  public  policy  of  a  country  be  set  at  naught.  (Story, 
Conflict  of  Laws,  sections  88,  244. )  *  *  *  In  the  very  nature  of  things,  the 
premises,  upon  which  this  decision  must  rest,  is  controlling  here,  unless  it 
be  said  that  a  contract,  made  in  a  foreign  country,  to  be>  executed  in  part  in 
the  United  States,  is  more  potential  to  overthrow  the  public  policy,  enforced 
in  the  courts  of  the  United  States,  than  would  be  a  similar  contract,  validly 
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made,  in  one  ot  the  States  of  the  Union.  Nor  is  the  suggestion  that,  because- 
there  is  no  statute  expressly  prohibiting  such  contracts,  and  because  it  ia 
assumed  no  offense  against  morality  is  committed  in  making  them,  there* 
fore,  they  should  be  enforced  despite  the  settled  rule  of  public  policy  to  the- 
contrary.  The  existence  of  the  rule  of  public  policy,  not  the  ultimate  causea 
upon  which  it  may  depend,  is  the  criterion." 

We  haye  quoted  thus  freely  from  the  opinion  of  the  learned  justice,  not 
only  because  It  is  the  strongest  statement  of  the  general  principle  on  which 
appellee  relies  to  which  our  attention  has  been  directed,  but  also  because  we^ 
are  in  accord  with  it.  The  other  Supreme  Court  case,  Liverpool  Steam  Co. 
▼.  Phcenix  Insurance  Co.,  is  like  the  case  of  The  Genesee.  In  each  of  these- 
cases  it  is  to  be  noticed  that  the  contracts  were  to  be  partly  performed  in 
the  United  States,  and  almost  wholly  within  their  jurisdiction.  In  each  of 
them  the  injury  sustained,  the  breach  of  the  contracts,  was  within  the  mari^ 
time  jurisdiction  of  the  United  States  Courts,  to  wit,  upon  the  high  seas. 
The  gist  of  these  decisions  is  that  where  parties  contract,  to  be  partly  per-« 
formed  in  the  United  States,  and  where  the  breach  occurs  and  the  liability 
attaches  within  their  jurisdiction,  their  courts  in  construing  the  contract,, 
will  apply  to  it  their  own  laws.  Neither  of  the  cases  go  so  far  as  to  say,  nor- 
do  we  understand  that  they  Intimate,  that  If  the  breach  of  a  valid  contract 
made  in  a  foreign  country,  had  occurred  theie,  and,  therefore,  the  liability 
of  the  carrier  had  been  initiated  and  consummated  there,  that  the  provisiona 
of  the  contract  would  not  have  been  a  good  defense  to  a  suit  brought  upon 
it  in  the  courts  of  the  United  States,  although  such  provisions  were  against 
the  public  policy  of  the  United  States.  The  Nebraska  case  does  not  show 
where  the  loss  occurred.  It  does  not  appear  in  its  statements  to  be  neces- 
sarily opposed  to  these  views. 

The  public  ix)licy  of  this  State  is  necessarily  confined  to  the  regulation  of 
its  own  affairs  and  transactions  occurring  within  its  sovereignty.  No  State 
can  be  said  to  have  a  public  policy  as  to  the  administration  of  justice,  or  as 
to  the  service  of  quasi  public  agencies,  or  as  to  contracts  made  with  respect 
thereto,  transpiring  wholly  abroad.  The  public  policy  of  a  State  can  no 
more  have  extra-territorial  effect  than  can  a  statute  of  the  State.  If  the 
State  of  Illinois  permits  the  making  of  contracts  by  common  carriers  limit- 
ing their  liability  for  loss  of  freight  not  by  their  own  negligence,  that  is  a 
policy  of  that  sovereignty  which  can  not  possibly  concern  the  State  of  Ken- 
tucky. Such  contract  made  there,  and  to  be  performed  there,  being  valid 
there,  is  the  lawful  agreement  of  the  parties  to  it.  Their  minds  have  met, 
and  the  consideration  for  it  has  been  based  upon  that  condition  and  state  of 
law.  If  one  of  the  parties  sues  in  this  State  to  enforce  a  liability  under  such 
contract,  it  in  no  wise  involves  the  public  policy  of  this  State  for  our  courts 
to  determine  what  the  rights  of  the  parties  were  before  they  came  into  court,. 
and  to  adjudge  that  liability  according  to  their  contract,  there  .being  noting 
immoral  in  it.  But  whether  or  not  it  would  be  enforced  here  by  granting 
afHrmative  relief,  if  its  terms  presented  a  complete  defense  to  the  suit  of  the 
other  party  upon  it,  that  defense  ought  to  be  allowed.  We  know  that  there- 
are  freight  railroads  that  traverse  both  the  States  of  Illinois  and  Kentucky. 
A  shipment  of  freight  contracted,  begun  and  ended  in  the  State  of  Illlnoia 
is  the  making  and  execution  of  an  Illinois  contract.    If  sued  there  upon  It^ 
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the  carrier  could  plead  its  terms  as  a  defense  to  certain  liability  under  it. 
Why  should  the  courts  of  this  State,  if  the  complainant  should  sue  the  car- 
rier here,  it  having  agents  here  upon  whom  process  might  be  served,  annul 
a  provision  of  the  contract  that  was  legal  where  made,  where  it  was  to  be 
"executed,  and  where  it  was  executed)^  Instead  of  enforcing  a  valid  contract 
>of  parties,  that  would  be  to  make  a  contract  for  them,  which  neither  had 
"ever  contemplated,  and  which  possibly  one  of  them  at  least  might  have  re- 
fused to  enter  into. 

When  a  contract  of  shipment  is  made  to  be  partly  performed  in  another 
State  where  made  and  partly  in  this  State,  the  agreement  of  the  parties,  if 
valid  where  made,  ought  to  bind  them  as  to  all  rights  and  defenses  accruing 
under  the  contract  in  that  State,  although  the  provision  could  not  be  bind- 
ing if  made  here.  But  as  to  that  part  of  the  contract  that  is  to  be  performed 
in  Kentucky,  it  will  be  read  in  the  light  of  the  laws  and  Constitution  of 
this  State,  and  be  construed  and  applied  accordingly.  It  will  be  conclu- 
sively presumed  that  the  parties  so  intended,  and  that,  therefore,  the  provi- 
sion limiting  the  carrier's  common  law  liability  was  not  intended  to  apply 
to  that  part  of  the  shipment  that  was  to  be  performed  here,  for  the  court 
Vill  not  presume  that  the  parties  intended  either  a  vain  or  illegal  thing. 
That  contracts  to  be  performed  partly  in  two  States  will  be  construed  accord- 
ing to  the  laws  of  each  of  the  States  relating  to  the  portions  to  be  performed 
%here  respectively,  is  sustained  in  Bishop  on  Contracts,  section  1994. 

If  shipper  and  carrier  by  entering  into  the  contract  lieyond  this  State, 
\;ould  incorporate  binding  provisions  in  it  limiting  the  duties  and  liabilities 
of  carriers  in  this  State  notwithstanding  the  prohibition  of  the  Constitution, 
It  would  be  to  put  the  bargains  of  individuals  above  the  organic  law,  and  to 
=eubstitute  them  for  that  public  policy  exercised  by  the  State  for  the  best  - 
welfare  of  the  whole  people  of  an  organized  society.  This  they  ought  not, 
•and  will  not,  be  permitted  to  do. 

The  test  then  comes,  when  and  where  did  the  liability  under  the  contract 
before  us  occur:''  It  is  admitted,  and  it  is  clear,  that  it  Is  an  Illinois  con- 
tract that  is  valid  in  that  State;  and  that  it  was  to  1)e  partly  performed  in 
that  State.  While  being  so  performed  it  was  broken  there.  Appellee  con- 
tends that  the  contract  bound  the  »irrier  to  deliver  the  horses  at  the  agreed 
"destination  which  was  in  Kentucky,  and  that  the  failure  to  deliver  was  the 
breach  of  the  contract,  which  occurred  in  this  State.  But  the  contract  was 
not  only  to  deliver,  it  was  also  to  safely  carry.  It  was  broken  in  Illinois 
when  the  horses  were  killed.  A  cause  of  notion  upon  the  contract  instantly 
arose.  A  suit  could  have  been  ninintain^d  there  that  moment  for  its  breach. 
The  agreement,  the  duty  of  the  carrier,  its  failure  if  it  did  fall,  and  its  con- 
tract immunity  from  that  cause  of  loss,  all  arose  under,  and  are  to  be  con- 
trolled by,  the  laws  of  Illinois.  Up  to  that  time  there  was  not  an  incident 
of  the  parties'  agreement  or  rights  relating  thereto,  that  had  come  under  the 
laws  of  Kentucky,  or  that  thi?  public  policy  ot  this  Sttite  could  possibly 
effect.  This  suit  is  to  enforce  those  rights  and  linbilities  as  of  the  time  and 
place  of  their  occurrence,  not  to  change  tliem. 

It  is,  therefore,  directed  that  the  judgment  appealed  from  be  reversed  and 
that  the  cause  be  returned  to  the  circuit  court,  with  directions  to  enter 
jadgment  upon  the  first  verdict. 

Whole  court  sitting. 
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CONNOR  V.  HOME  AND  SAVINGS  FUND  CO.  BUILDING  ASSOCIA- 
TION. 

(Filed  May  12,  1904— Not  to  be  reported. ) 

1.  Decretal  sale— Ck>nflnnation— Failure  to  make  deed— Subsequent  adjndi- 
catioDS— Valid  title— A  lot  purohased  at  decretal  sale,  mnde  more  thaiv 
twenty- five  years  ago,  which  sale  was  oouflrmed  by  the  court  and  a  dee^ 
ordered  to  be  made  to  the  purchaser,  but  was  not  made,  and  which  sale  has,, 
in  two  subsequent  adjudications  in  which  all  persons  in  interest  were, 
parties,  been  recognized  and  confirmed  and  a  deed  made  thereunder,  gassect 
a  Talid  title  to  the  purchaser. 

2.  Authority  of  guardian  to  borrow  money  to  pay  off  lien  on  ward's  prop^ 
erty— The  circuit  court  has  no  authority  to  authorize  a  guardian  to  borrow- 
money  with  which  to  pay  off  a  lien  on  property  in  which  the  wards  have  a. 
remainder  interest. 

3.  Life  tenant— Subrogation— Liens  paid  by  him  on  property  in  which  ah^ 
has  a  life  interest— A  life  tenant  in  property  on  which  there  is  a  mortgagee 
lien,  by  paying  said  mortgage,  is  entitled  to  be  subrogated  to  the  lien  of  the, 
mortgagee  to  the  extent  of  the  principal  of  the  debt  which  he  paid. 

E.  L.  McDonald  for  appellant. 

John  L.  Jackman  for  appellee. 

Appeal  from  Jefferson  Oirouit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Nnnn. 

This  is  an  appeal  from  an  order  of  court  oyerruling  exceptions  to  the  com^ 
mlssioner's  report  and  confirming  the  report  of  a  sale  of  a  house  and  lot  iiv 
the  city  of  LouisTille,  Ky. 

The  appellant  presente  only  two  exceptions  upon  which  he  asks  for  a  re-«. 
Tersal.    The  first  is  that  he  can  not  acquire  a  good  title  to  the  property  on, 
the  ground  that  the  legal  title  thereto  is  still  outstonding  in  one  J.  M.  Bry^ 
ant  or  his  trustee,  because  no  deed  was  made  to  the  purchaser  under  a  judi-. 
olal  sale  made  more  than  twenty-five  years  since,  in  a  suit  instituted  by 
Bryant's  trustee  to  settle  his  estate.    The  agreed  facts  are  that  in  the  year- 
1876,  Henry  D.  Pope,  as  trustee  of  J.    M.  Bryant,  filed  an  action  in  the 
Louisville  Chancery  Court  against  J.  M.  Bryant  and  his  creditors,  to  settle- 
bis  estate  and  to  enforce  a  mortgage  lien  on  various  lots  iu  Bryant's  sub- 
division.   The  lote  were  sold  by  order  of  court,  and  H.  D.  Pope  became  the. 
purchaser.    One  of  the  lots  being  the  one  in  controversy.    The  sale  was  con- 
firmed May  26,  1876.    On  April  27,  1877,  nearly  a  year  thereafter,  an  order 
was  entered  suggesting  the  death  of  H.  D.  Pope  and  directing  the  deed  to  be 
made  to  his  widow  and  children,  according  to  their  respective  interests.    No. 
deed  was  made  pursuant  to  this  order.    Prior  to  this  order  the  administrator 
of  H.  D.  Pope  instituted  an  action  in  the  same  court,  making  his  widow 
and  children  and  creditors  defendants,  and  upon  the  answer,  counterclaim, 
and  cross  petition  of  George  B.  Eastin,  trustee  of  Minor  S.  Pope,  it  was  ad-, 
judged  that  Eastin,  as  such  trustee,  is  entitled  to  half  of  these  lots  purchase^; 
by  H.  D.  Pope,  and  commissioners  were  appointed  to  make  a  division.    Th& 
report  of  the  commissioners  was  confirmed  April  16,  1881,  the  lot  now  ia 
question  being  one  of  the  lote  allotted  to  Eastin,  trustee  of  Minor  S.  Pope. 
Afterward,  Eastin  filed  the  amended  and  supplementol  answer  and  crosa. 
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petition,  to  which  J.  M.  Bryant  and  W.  O.  Dodd,  his  assignee  in  bank- 
iniptcy,  were  also  made  defendants,  in  which  he  alleged  the  fact  that  no 
deed  had  been  made  in  the  former  action  to  the  property  purchased  by  H. 
D.  Pope,  and  on  the  13th  day  of  June,  1881,  the  court  in  that  action,  made 
«n  order  divesting  Bryant  and  Dodd  of  all  interest  in  this  property;  also 
-divesting  the  widow  and  children  of  H.  D.  Pope  of  all  interest  therein,  and 
twnflrmed  the  title  in  Eastin.  as  trustee  of  Minor  S.  Pope.  Subsequently 
Eastin,  as  trustee,  brought  an  action  in  the  same  court  against  Thomas  P. 
Jacobs,  administrator  of  Minor  S.  Pope,  and  his  heirs  and  creditors,  for  the 
purpose  of  settling  the  accounts  of  the  trustee  and  the  estate  of  the  decedent, 
in  which  all  the  facts  were  set  forth  contained  in  the  supplemental  answer 
>and  cross  petition,  and  the  judgment  thereon  referred  to.  In  this  last  action 
Q  judgment  was  entered  July  10,  1890,  ordering  a  sale  of  all  the  property 
-allotted  to  Eastin,  trustee,  and  at  the  sale  thereof  W.  E.  Young  became  the 
purchaser  of  the  lot  now  in  question,  which  sale  was  confirmed  November  8, 
2890,  and  a  deed  was  made  to  him.  He  afterwards  conveyed  this  lot  to  Mrs. 
Irvine,  the  mother  of  the  infant  defendants  herein. 

We  are  of  the  opinion  under  the  facts  of  this  case  that  Bryant,  Dodd  and 
the  widow  of  H.  D.  Pope  and  his  children  were,  by  the  action  of  the  court, 
-diyested  of  all  title  and  interest  they  ha:)  in  this  property.  The  case  of  Gill 
v.  Hewitt,  7  Bush,  10,  is  not  like  this  case.  In  that  case  there  were  no  steps 
taken  by  suppemental  proceedings  or  otherwise  to  perfect  the  title. 

In  the  case  of  Jones  v.  BigstafF,  96  Ky. ,  396,  it  was  held  that  where  the 
report  of  division  had  been  confirmed  but  no  deeds  were  made,  the  parties 
having  gone  into  possession  of  their  portions,  the  division  was  regarded  as 
.^£fective  as  if  the  g^ant  had  been  expressly  made. 

Appellant's  second  exception  is  in  substance  that  the  court,  under  the 
facts  of  this  case,  had  no  jurisdiction  to  render  a  judgment  ordering  a  sale 
t)f  the  property  of  the  infant  defendants.  The  facts  are  briefly  these:  On 
January  30,  1891,  Hugh  J.  Irvine,  defendant  in  the  court  below,  purchased 
the  lot  of  land  now  in  question,  and  had  it  conveyed  to  his  wife  as  her  gen- 
eral estate.  On  September  21,  1801,  Irvine  and  wife  mortgaged  the  property 
to  William  Herman  for  1660  borrowed  money,  which  was  used  in  erecting  a 
residence  on  the  property.  Mrs.  Irvine  died  intestate  in  1893,  survived  by 
lier  husband  and  two  infant  children,  also  defendants  in  the  court  below. 
In  1897,  Herman's  mortgage  having  fallen  due,  he  threatened  to  enforce  his 
mortgage  lien.  Irvine  nor  his  children  had  any  means  to  pay  the  debt  and 
applied  to  appellee  for  a  mortgage  loan  on  the  property  for  1850  with  which 
to  pay  off  the  Herman  mortgage,  together  with  street  claims  and  back  taxes 
which  had  accumulated  against  the  property.  The  appellee  declined  to  make 
the  loan  unless  he  got  leave  of  the  court  to  join  in  the  mortgage  as  the  stat- 
utory guardian  of  his  infant  children.  On  February  9,  1897,  Irvine,  in  his 
x>wn  right,  and  as  such  guardian  of  the  infants,  filed  his  petition  in  the 
Jefferson  Circuit  Court  setting  out  all  the  facts,  and  a  judgment  was  en- 
tered granting  the  prayer.  Whereupon  the  mortgage  was  executed,  and  the 
money  was  received  from  the  appellee  and  used  in  paying  off  the  Herman 
mortgage,  street  claims  Bnd  back  taxes  as  provided  in  the  judgment. 

Irvine,  the  guardian,  who  was  also  the  life  tenant,  made  the  payment  that 
^as  stipulated  in  the  mortgage  until  the  debt  was  reduced  to  |666,  and  then 
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having  failed  to  continue  the  pnyments,  this  action  was  instituted  in  the 
court  below  by  the  appellee  in  March,  1909,  to  enforce  its  lien.  The  chan- 
cellor decided  that  the  mortgage  was  void  ns  to  the  infants,  but  held  that' 
the  mortgagee  was  entitled  to  be  subrogated  to  the  extent  of  1650,  the 
amount  of  the  Herman  mortgage  without  interest,  upon  the  principle  that 
it  was  the  duty  of  the  life  tenant  to  keep  down  the  interest.  Also  to  the  ex- 
tent of  133,  one  half  the  cost  of  the  street  improvements,  dividing  this 
equally  between  the  life  tenant  and  the  remainderman,  as  a  permanent  im- 
provement to  the  property,  and  to  this  extent  a  judgment  was  rendered  en- 
forcing appellee's  lien.  Under  the  authority  of  the  case  of  Posey,  Receiver 
V.  Dugan.  22  Ky.  Law  Rep.,  1104,  the  court  was  correct  in  adjudging  this 
mortgage  void.  The  court  had  Ao.  power  to  authorize  the  guardian  to  mort- 
gage his  ward's  realty;  the  jurisdiction  of  the  court  in  such  matters  are  not 
Inherent,  but  statutory. 

In  the  Dugan  case,  supra,  the  chancellor  gave  leave  to  the  guardian  to  en- 
cumber the  infant's  real  estate  for  the  purpose  of  erecting  costly  improve- 
ments thereon,  while  in  the  present  case  the  chancellor  gave  leave  to  the 
guardian  to  mortgage  the  property  of  the  infants  to  keep  it  from  being  sold 
under  an  old  mortgage  executed  by  the  ancestor.  It  was  simply  the  sub- 
stitution of  the  new  mortgage  for  the  old.  The  loan  in  this  case  was  granted 
at  the  request  of  the  guardian  and  sanctioned  by  the  chancellor  in  oider  to 
keep  the  property  from  being  sold,  all  acting  in  good  faith. 

In  the  case  of  Flanary  v.  Utley,  9  Ky.  Law  Rep.,  685,  the  court  said: 
^'Subrogation  is  but  an  equitable  assignment.  In  our  opinion  the  existence 
of  a  GOB  tract  is  not  necessary  to  the  right.  It  may  arise  from  the  circum- 
stances of  the  case.  It  is  an  invention  of  equity  founded  upon  natural  jus- 
tice, and  is  to  be  exercised  for  the  protection  of  the  innocent. " 

In  the  case  of  Donahue  v.  Daniels,  58  Md.,  505,  money  was  loaned  to  a 
guardian  for  the  purpose  of  removing  incumbrances  on  the  ward's  property, 
in  the  way  of  taxes  and  ground  rent;  it  was  held  that  although  the  life  ten- 
ant was  bound  to  keep  these  charges  down  during  his  tenancy,  and  failing 
to  do  so,  they  constituted  liens  for  which  the  property  could  be  sold,  yet  the 
guardian  removing  those  incumbrances  against  his  ward's  property,  would 
have  a  just  and  legitimate  claim  against  them,  and  would  be  entitled  to  the 
benefit  of  the  lien  which  he  paid  off;  and  that  when  he  borrowed  money  for 
that  purpose,  and  it  was  so  applied,  the  lender  was  entitled  to  be  subrogated 
to  the  guardian's  right-s  in,  respect  to  the  wards  and  their  property. 

The  case  of  State  National  Bank  v.  Viceroy,  24  Ky.  Law  Rep. ,  894,  was 
an  action  brought  to  enforce  a  mortgage  to  which  the  wife  pleaded  cover- 
tore.  The  court,  after  quoting  the  case  of  Treadway  v.  Pharis,  18  Ky.  Law 
Bep.,  789,  and  Kelly  y.  Ball,  14  Ky.  I^aw  Rep.,  182,  said:  "The  case  before 
us  Is  as  strong  as  either  of  these,  for  the  money  was  furnished  on  the  agree- 
ment that  it  should  be  secured  by  a  mortgage ;  the  note  was  executed  by  the 
wife,  and  the  mortgage  was  executed  by  her  and  her  husband  for  the  pur- 
pose of  securing  this  money  by  a  lien  on  the  land.  The  money  having  been 
furnished  on  the  expectation  that  it  should  be  secured  by  a  mortgage  on  the 
land.  If  for  any  reason  the  mortgage  was  defective,  the  creditor  must  be 
sofarogated  to  the  existing  lien  on  the  land  which  his  money  was  used  to 
discbarge." 
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In  our  opinion  the  lower  court  was  right  in  OTerrallng  the  appellant's  ex- 
ceptions to  the  report  of  sale,  as  he  obtained  a  good  title. 
Wherefore,  the  judgment  is  affirmed. 


TOWN  OP  LONDON,  &c.  v.  HOPE,  Ac. 
(Filed  May  18,  1904— Not  to  be  reported. ) 

1.  Banks  and  banking— Taxation— Construction  of  statutes— The  object  of 
.  the  act  of  March  21,  1900,  relating  to  the  taxing  of  national  banks,  provided 
for  a  mode  of  assessment  of  the  shares  of  such  stock  and  the  payment- of 
taxes  thereon,  and  in  an  action  seeking  to  enjoin  the  collection  of  'taxes 
upon  shares  of  stock  in  a  national  bank  where  the  petition  contains  no  allega- 
tion that  such  stock  was  not  listed  for  taxation  at  the  place  of  residence  of 
the  owner  for  the  year  for  which  ^ch  taxes  are  sought  to  be  collected,  it  waa 
error  not  to  sustain  a  demurrer  to' it. 

9.  Same— While  neither  the  bank,  nor  its  president  nor  its  cashier,  is  the^ 
owner  of  shares  of  stock  sought  to  be  taxed,  the  bank  is  the  agent  of  thm 
shareholder  and  notice  to  it  is  notice  to  his  agent,  within  the  iiitwfiig  of 
section  4341,  Kentucky  Statutes. 

8.  Same— Section  8  of  the  act  of  March  21,  1900,  containing  the  express 
proYision  that  "when  any  shares  of  stock  have  not  been  listed  for  taxation 
for  state,  county  and  municipal  purposes,,  under  leyy  or  levies,  for  any  year- 
or  years  since  1892,  it  shall  be  the  duty  of  the  president  and  cashier  to  list 
same  for  taxation,  under  levy  or  levies  for  the  years  omitted"  the  legisla- 
tive intent  to  assess  shares  of  stock  retrospectively  could  not  have  beei^ 
plainer  than  by  the  employment  of  such  language,  and  the  act  is  not  invalid, 
for  the  reason  that  it  seeks  to  tax  retrospectively  shares  of  national  bank, 
stock  for  the  years  they  have  escaped  taxation. 

Cook  &  Jones  for  appellants. 

Charles  B.  Brock,  J.  A.  Craft  and  J.  W.  Aloom  for  appellees. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellees  are  citizens  of  Laurel  county,  Kentucky,  residing  without 
the  corporate  limits  of  the  town  of  London,  the  county  seat.  The  Pirst 
National  Bank  of  London  is  a  national  bank  organized  in  this  State  under 
the  banking  laws  of  the  United  States,  having  its  place  of  business  in  the 
town  of  London ;  its  capital  stock  is  $60,000,  divided  into  shares  of  $100  each. 

The  appellees  are  now,  and  were  on  the  16th  day  of  September,  1899.  the- 
owners  of  certain  shares  in  this  bank.  The  municipality  of  London,  by 
proper  proceedings,  was  seeking  to  subject  all  of  the  shares  of  the  bank  to 
municipal  taxation  for  the  fiscal  year  succeeding  the  16th  day  of  September, 
1899;  whereupon  the  appellees,  considering  that  their  shares  of  bank  stock 
were  not  subject  to  municipal  taxation  for  the  period  mentioned,  instituted 
this  action  in  the  Laurel  Circuit  Court,  and  otbtained  an  injunction  re- 
straining the  municipality  and  its  officers  from  proceeding  to  enforce  the 
*  collection  of  the  taxes  on  the  shares  belonging  to  them.  Appellant  filed  a 
general  demurrer  to  this  petition,  which  being  overruled,  it  declined  to 
plead  further,  and  thereupon  the  court  perpetuated  the  injunction;  from 
which  judgment  the  town  has  appealed. 
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1%  is  oonoeded  by  appellant  that  the  allegatioDS  of  the  petition  are  suffi- 
cient to  raise  the  question  of  the  legality  of  the  ordinance,  and  the  proceed- 
ings looking  to  the  collection  of  the  taxes  in  question  against  the  shares  of 
appellee.  The  right  to  impose  the  tax  herein  involved,  is  based  upon  the  act 
of  the  general  assembly  of  the  Commonwealth  of  Kentucky,  approved  March 
21,  1900,  entitled  "An  act  relating  to  the  taxation  of  the  shares  of  stock  of 
national  banks;"  ao  much  of  which  as  relates  to  the  issue  in  this  case  is  as 
follows:  "Whereas,  the  Supreme  Court  of  the  United  States  has  lately  de- 
cided that  article  8.  chapter  lOS  of  the  acts  1891,  1898,  189S  is  void  and  of  no 
effect,  in  so  far  as  the  same  provides  for  the  taxation  of  the  franchise  of 
national  banks,  in  consequence  of  which  decision  there  is  not  now  and  has 
not  been  since  adoption  of  said  article  in  1892,  any  adequate  mode  of  taxing 
national  banks,  while  State  banks  are  now,  and  have  been  ever  since  19&2, 
taxable  for  all  purposes.  State  and  local,  therefore, 

'*Be  it  enacted  by  the  (General  Asssembly  of  the  Commonwealth  of  Ken- 
tucky: 

"^1.  That  the  shares  of  stock  In  each  national  bank  of  this  State  shall  be 
subject  to  taxation  for  all  State  purposes,  and  shall  be  subject  to  taxation 
for  the  purposes  of  each  county,  city,  town  and  taxing  district  in  which  the 
bank  is  located. 

'*$  8.  For  the  purposes  of  the  taxation  provided  for  by  the  next  preceding 
section,  it  shall  be  the  duty  of  the  president  and  the  3ashier  of  the  bank  to 
list  the  said  shares  of  stock  with  the  assessing  officers  authorized  to  assess 
real  estate  for  taxation,  and  the  bank  shall  be  and  remain  liable  to  the 
State,  county,  city,  town  and  district  for  the  taxes  upon  said  shares  of  stock. 
**|  3.  When  any  of  said  shares  of  stock  have  not  been  listed  for  taxation  fpr 
any  of  said  purposes  under  levy  or  levies  of  any  year  or  years  since  the  adop- 
tion of  the  revenue  law  of  1893,  it  shall  be  the  duty  of  the  president  and  cash- 
ier to  list  the  same  for  taxation  under  said  levy  or  levies.*'    *    *    * 

The  proceedings  complained  of  by  appellees  were  set  on  foot  by  the  author- 
ities of  London,  after  March  21.  1900,  and  were,  therefore,  in  their  nature 
retrospective.  Prior  to  the  enactment  of  the  statute  cited,  there  was  no  law 
specifically  authorizing  the  taxation  of  the  stock  by  the  town  of  London ; 
and,  as  we  understand  the  contention  of  appellees,  they  claim,  first,  that 
the  statute  does  not  authorize  a  retrospective  assessment  and  collection  of 
the  taxes  for  municipal  purposes,  and,  second,  if  it  does,  to  that  extent  it  is 
illegal.    We  do  not  think  either  of  these  positions  are  sound. 

Section  3  of  this  statute  contains  the  express  provision  that,  when  any 
ahazt)S  of  stock  have  not  been  listed  for  taxation  for  State,  county  or  muni- 
cipal purposes,  under  levy  or  levies,  for  any  year  or  years  since  1892,  it  shall 
be  the  duty  of  the  president  and  cashier  to  list  the  same  for  taxation,  under 
levy  or  levies  for  the  years  omitted.  We  do  not  see  how  the  legislative  in- 
tent to  assess  the  shares  of  stock  retrospectively,  could  have  been  made  plainer 
than  by  the  language  em  ployed  in  section  3  of  this  act.  Nor  is  the  provision 
of  the  act  Invalid  for  the  reason  that  it  thus  seeks  to  retrospectively  tax  the 
shares  of  national  banks  for  the  years  which  they  have  escaped  taxation. 

Cooley,  in  his  work  on  Taxation,  2d  edition,  page  S91,  says:  ''The  basis  of 
an  apportionment  of  taxes  may  as  lawfully  be  retrospective  as  the  reverse ; 
that  is  to  say,  it  may  as  well  have  regard  to  benefits  theretofore  received  as 

vol.  26—3 
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'to  thone  whioh  may  be  reoeived  thereafter.  It  has,  therefore,  been  very  prop- 
erly held  that  there  is  no  conntltutional  or  other  legal  objection  to  the  levy 
of  taxes  to  pay  for  municipal  improvements  whioh  had  been  previously 
made.  Nor  in  apportioning  the  tax  as  between  individuals  Is  there  any 
valid  objection  to  making  it  on  consideration  of  a  state  of  things  that  may 
now  have  come  to  an  end ;  as  where  a  tax  is  imposed  on  the  extent  of  one's 
business  for  the  preceding  year,  instead  of  upon  an  estimate  of  the  business 
for  the  year  to  come.  Where  taxes  are  levied  for  a  series  of  years  upon  the 
same  valuation  of  property,  they  are  necessarily  retrospective,  but  not, 
therefore,  incompetent,  though  one  may  be  taxed  upon  property  which  he  has 
long  ceased  to  own  when  the  tax  is  levied.  But  there  is  commonly  a  pre- 
sumption that  any  new  tax  law  was  not  intended  to  reach  back  and  take  for 
Its  standard  of  apportionment  a  state  of  things  that  may  no  longer  be  in 
existence.  *New  burdens,'  it  is  very  justly  said,  *ought  always  to  be  pros- 
pective* and  it  is  reasonable  to  suppose  the  legislature  has  intended  that 
they  should  be.  Such  a  supposition  is  in  harmony  with  the  general  rule  of 
law  which  requires  the  courts  to  'always  construe  statutes  as  prospective 
and  not  retrospective,  unless  constrained  to  the  contrary  course  by  the  rigor 
of  the  phraseology. '  This  is  the  rule  not  only  as  a  construction  of  the  grant 
of  power,  but  also  as  to  all  the  incidents;  though  a  remedial  provision  may 
well  be  presumed  to  have  been  intended  to  reach  back  for  the  purposes  of 
justice." 

This  court,  in  the  case  of  Langdon- Creasy  Co.  v.  Trustees  of  Owen  ton 
Common  School  District,  25  Ky.  Law  Rep. ,  838,  in  speaking  of  the  place  of 
taxation  for  personal  property,  said:  "The  legislature  has  the  unquestioned 
authority  to  fix  the  situs  of  property  for  the  purpose  of  taxation."  It  was 
also  80  held  in  the  case  of  Wren  v.  Boske.  34  Ky.  Law  Rep. ,  1780.  In  the 
case  of  the  Commonwealth  v.  Citizens  National  Bank,  25  Ky.  Law  Bep., 
2100,  the  validity  of  the  act  in  question,  both  in  its  current  and  retrospec- 
tive phases,  was  upheld.  On  the  subject  in  hand,  it  is  said:  "The  act  of 
March  21,  1900,  did  not,  therefore,  make  that  taxable  which  was  not  taxable 
before,  but  simply  provided  another  mode  for  the  assessment  of  the  shares 
of  stock  and  the  payment  of  the  taxes.  It  was  the  duty  of  the  assessor  to 
make  the  assessment.  It  was  also  the  duty  of  the  president  and  cashier  of 
the  bank  to  list  the  shares  of  stock  with  the  assessor;  but  when  the  assess- 
ment was  not  made  the  property  was  simply  omitted  from  the  tax  list,  and 
the  sheriff  is  authorized  by  section  4241,  Kentucky  Statutes,  1908,  to  insti- 
tute the  proceeding  to  have  any  omitted  property  assessed.  A  penalty  may 
be  properly  imposed  in  the  proceeding  because  the  property  was  not  listed 
with  the  assessor  as  required  by  law,  and  stood  as  any  other  property,  for 
the  assessment  of  which  a  proceeding  under  section  4241  may  be  inbtituted. 
While  neither  the  bank,  nor  its  president,  nor  its  cashier,  is  the  owners  of 
the  shares  of  stock,  the  bank  is  made  by  the  act,  the  agent  of  the  share- 
holder, and  the  notice  to  it  is  notice  to  his  agent,  within  the  meaning  of 
section  4241.  The  president  and  cashier  were  properly  made  defendants 
because  it  is  made  their  duty  by  the  statute  to  list  the  stock.  The  bank  la 
required  to  keep  a  list  of  its  shareholders,  and.  therefore,  knows  who  they 
are.  Notice  to  the  agent  in  an  assessment  of  property  is  sulBclent  notice  to 
his  principal,  whom  he  represents.    Certainly  the  agent  can  not  raise  the 
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question  of  the  want  of  notioe  to  his  prlnoipal,  or  maiDtain  that  the  pro- 
^seeding  U  in  Yiolation  of  the  fourteenth  amendment  of  the  Constitution  of 
the  United  States.  Nor  can  it  raise  the  question  that  perad venture  some  of 
the  shares  may  have  changed  hands.  These  defenses  can  only  be  made  by 
the  shareholders,  and  do  not  properly  arise  in  this  case.'* 

The  general  principle  with  reference  to  the  taxation  of  national  bank 
«tock*,  both  for  current  and  i>ast  years,  under  the  act  in  question,  is  so  fully 
and  elaborately  discussed  in  the  opinion  cited,  that  it  is  unnecessary  to 
notioe  further  that  phase  of  this  case.  The  act  clearly  makes  it  the  duty  of 
the  bank  to  list  all  of  the  shares  of  its  stockholders  not  theretofore  listed  for 
taxation,  and  to  pay  the  taxes  imposed  for  the  year  or  years  in  question, 
whether  they  be  State,  county  or  municipal.  There  is  no  conflict  in  this 
with  the  principle  announced  in  Scobee  v.  Bean,  109  Ky.,  6?6,  wherein  it 
was  held  that,  prior  to  the  act,  national  bank  stock  was  to  be  listed  for  taxa- 
tion at  the  domicil  of  the  owner,  as  other  personal  property.  The  object  of 
the  act  of  1900,  so  far  as  its  retrospective  feature  is  concerned,  is  only  to 
give  a  f  itUB  for  taxation  at  the  domicil  of  the  bank  for  those  shares  of  stock 
not  theretofore  listed  for  taxation.  Wherever  they  have  been  so  listed,  they 
-are  not  subject  to  be  again  taxed  for  the  same  year.  The  petition  contains 
no  allegation  that  the  shares  involved  in  this  action  were  listed  by  the  own. 
•ers  at  their  domicil  for  the  year  1899;  if  this  omission  was  an  oversight* 
when  the  case  returns,  the  appellees  should  be  permitted  to  amend  their 
pleading  in  order  to  make  it  conform  to  the  facts. 

•  Under  the  views  we  hold  of  the  act  of  1900,  the  demurrer  to  the  petition 
should  have  been  sustained;  wherefore,  the  judgment  is  reversed  for  pro" 
•ceedings  consistent  with  this  opinion. 


AYER  &  LOBD  TIE  CO.,  &c.  v.  DAVENPORT. 
(Filed  May  18,  1904— Not  to  be  reported.) 

1.  Sales  of  timber— Contracts— Instructions-^Where  a  tie  company  holding 
•a  mortgage  on  certain  timber  in  releasing  Its  lien  upon  the  payment  of  its 
^bt  endorsed  the  contract  of  sale  by  the  mortgagee  to  another,  the  object 
In  its  endorsement  being  merely  to  release  the  lien  on  the  timber,  it  can  not 
be  held  liable  with  the  seller  who  executed  the  contract  to  the  buyer  for  a 
yiolation  of  ito  terms.  The  endorsement  was  prepared  by  an  attorney  who 
-did  not  understand  the  conditions  of  it,  and  contained  words  that  did  not 
4iptly  express  its  purpose.  In  an  action  upon  the  contract,  the  tie  company 
not  being  liable  for  the  acts  of  the  seller  of  the  timber,  its  motion  for  a  per- 
emptory instruction,  in  an  action  against  it  for  the  damages  of  the  seller  in 
cutting  timber  in  violation  of  the  contract  of  sale,  should  have  been  sustained, 

2.  Same— The  rule  is  that  where  things  sold  are  to  be  identified  by  a  sub- 
sequent measurement,  the  title  does  not  pass  by  the  contract;  and  this  being 
true  although  the  cutting  of  timljer  by  the  seller  after  its  sale  was  a  viola- 
tion of  the  contract,  the  purchaser  could  have  no  claim  against  ties  mad^ 
from  timber  so  sold  in  the  hands  of  a  purchaser  of  them. 

Thos.  W.  Thomas  and  Sam  C.  Molloy  for  appellant  Tie  Co. 

.  Nat  H.  Howard  for  appellant  Taylor. 

John  M.  WUklns  for  appellee. 
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Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson.  . 

In  the  fall  of  the  year  1899,  F.  G.  Taylor  purchased  of  the  heirs  of  Carroll 
Marcum  the  timber  on  a  tract  of  land  owned  by  them  in  Warren  county  for 
19,400,  and  as  he  did  noc  have  the  money  he  got  the  Ayer  Ss  Lord  Tie  Co.  to 
adTanoe  it  for  him.    To  secure  the  tie  company  in  advancing  the  money  for^ 
him  he  had  the  Marcum  heirs  to  make  the  deed  for  the  property  directly  to 
it,  the  agreement  being  that  it  should  be  only  a  mortgage  and  give  a  lien  oi^ 
the  property  for  the  money.    It  was  so  regarded  by  the  parties.    About  the- 
same  time  the  deed  was  made,  the  tie-  company  entered  into  another  con- 
traoli  with  Taylor,  by  which  it  agreed  to  receive  and  pay  for  all  the  ties- 
made  by  him  on  the  land,  to  be  not  less  than  17,000  nor  more  than  80,000,  at- 
the  price  of  96  cents  each  for  first  class  ties  and  10  cents  each  for  second  class.. 
This  contract  recites  an  advance  of  19^400  in  cash  paid,  which  was  the  money- 
advanced  for  Taylor  to  pay  the  Marcums.    The  tie  company  also  executed  to 
Taylor  a  deed  for  the  property  subject  to  its  lien.    The  deed  to  the  tie  com- 
pany was  caused  by  it  to  be  recorded.    Taylor  failed  to  have  the  deed  to  him. 
recorded.    In  this  condition  of  the  title  in  the  spring  of  1900  Taylor  sold  to 
C.  G.  Davenport  certain  timber  on  the  tract,  and  the  following  contract  was- 
executed:  "This  contract  made  and  entered  into  this  18th  day  of  April,  1900,. 
by  and  between  F.  G.  Taylor,  of  Morgan  town,  Butler  county,  Kentucky,  oC 
the  first  part,  and  C.  G.  Davenport  of  Warren  county,  State  of  Kentucky,  or 
the  second  part,  Witnesseth :  That  the  said  F.  G.  Taylor  for  and  in  consid- 
eration of  the  sum  of  19,069  cash  in  hand  paid,  has  this  day  sold  to  the  said 
C.  G.  Davenport,  all  the  hereinafter  described  timber  on  the  land  known  afr 
the  *Marcum'  land,  near  Biverside,  in  Warren  county,   Kentucky,  being  a. 
part  of  the  timber  bought  by  F.  G.  Taylor  from  the  Ayer  Ss  Lord  Tie  Co. 
(see  contract  recorded  in  Warren  county  court  clerk's  office),  and  being  &. 
part  of  the  timber  bought  by  said  Ayer  &  Lord  Tie  Co.  from  Marcum,  and 
as  follows:   All  the  poplar,  walnut  and  ash  timber  on  said  land  suitable- 
for  saw  logs;  all  the  chestnut  oak,  white  oak,  red  oak  and  chestnut  suitable- 
for  saw  logs  twenty-four  inches  and  up  across  the  stump,  to  be  measured  the- 
smallest  way,  and  one  bark  to  be  measured.    Said  stump  to  be  not  less  than, 
three  feet  high  from  the  ground,  except  red  oak,  which  shall  be  not  less  than 
thirty  inches  from  the  ground.    Said  Davenport  is  to  have  the  same  rights, 
to  cut  and  remove  said  timber  from  the  land  and  such  rights  as  to  roads  andi 
landings  as  is  given  to  F.  G.  Taylor  by  his  contract  above  referred  to  and  to 
have  said  timber  removed  from  the  land  by  September  1,  1909.    It  is  under- 
stood that  if  F.  G.  Taylor's  tie-makers,  prior  to  April  18,  1900,  liid  out  any 
of  the  timber  described  above,  and  over  twenty-four  inches  across  the  stump, 
said  Davenport  is  to  have  no  claim  on  same,  and  if  any  timber  twenty-four- 
inches  or  above  across  the  stump  and  suitable  for  saw  logs  has  been  cut  by 
Taylor's  tie  makers  sinoe  April  18,  1900,  said  timber  is  to  be  left  by  Taylor 
and  become  the  property  of  Davenport.    It  is  also  agreed  by  the  parties  that 
if  one  party,  by  accident  or  otherwise,  should  cut  any  timber  belonging  to* 
the  other,  such  party  shall  leave  such  timber  for  the  other  party.    It  is  also 
understood  that  J.  A.  McDaniel  has  a  contract  from  F.  G.  Taylor  to  peeL 
tan  bark  on  said  land,  and  should  he  peel  any  timber  that  is  suitable  for  saw 
ogs  and  twenty -four  inches  and  up  at  the  stump,  after  April  18,  1900,  said. 
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Davenport  Is  to  have  the  timber  bo  peeled  and  the  pay  for  the  bark  peeled 
Xroofi  snob  Mmber,  and  McDaniel  is  to  pay  Davenport  therefor  at  the  same 
rste  paid  Taylor  as  per  his  oontract  with  Taylor.  Nothing  herein  is  in- 
tended to  defeat  the  right  of  Taylor  to  the  use  of  roads  and  landings,  but 
they  are  to  have  equal  right  to  the  use  of  same. 
"Witness  our  hands  the  day  and  date  first  above  written. 

"F.  G.  TAYLOR. 

'*C.  G.  DAVENPORT." 

The  following  endorsement  appears  on  said  oontract : 

'*The  Ayer  &  Lord  Tie  Co.,  of  Chicago,  111.,  who  purchased  and  owned 
the  timber  named  in  the  within  contract,  and  by  special  contract  with  said 
P.  G.  Taylor,  authorized  him  to  dispose  of  same,  hereby  ratify,  approve  and 
4X>nflnn  the  within  contract,  hereby  releasing  and  acquitting  to  said  Daven- 
port all  their  right,  title  and  interest  in  and  to  the  timber  embraced  in  said 
contract  between  F.  G.  Taylor  and  C.  G.  Davenport,  the  purchase  price 
thereof,  IS, 069,  having  been  paid  to  said  company  by  said  Davenport  upon 
delivery  to  him  of  this  contract.  All  changes  and  interlineations  made 
tefore  signing  and  delivery  of  the  oontract. 

"AYER  &  LORD  TIE  CO., 

"By  PHIL  R.  SMITH,  Secy  and  Treas. 
••Witness:  W.  H.  VAUGHN." 

On  June  8,  1902,  Davenport  filed  this  action  against  Taylor  and  the  Ayer 
4c  Lord  .Tie  Co.,  alleging  that  in  violation  of  the  oontract  they  had  cut  from 
the  land  and  appropriated  to  their  own  use  something  over  one  hundred  trees 
purohafied  by  him  under  the  oontract  and  certain  tan  bark,  in  all  of  the 
value  of  something  like  $600.  Taylor  filed  an  answer  stating  that  Davenport 
had  cut  from  the  land  timber  to  which  he  was  not  entitled  under  the  con- 
tract, and  denying  the  cutting  of  the  trees  charged,  except  a  few  admitted  In 
^is  answer.  The  Ayer  &  Lord  Tie  Co.  filed  an  answer  denying  the  allega- 
tions of  the  petition  and  pleading  that  It  had  cut  no  timber  from  the  land; 
dad  only  signed  the  endorsement  on  the  contract  to  release  its  lien  and  that 
9t  had  no  other  interest  In  the  matter.  The  proof  on  the  trial  showed  that 
Taylor  and  his  hands  had  continued  getting  out  ties  after  the  contract  was 
made,  bat  it  did  not  show  that  the  Ayer  &  Lord  Tie  Co.  had  cut  any  timber 
<rom  the  land.  The  proof  for  Davenport  tended  to  sustain  the  allegations 
•of  his  petition  as  to  the  numbei  of  trees  cut  by  Taylor  and  his  hands,  pur- 
-chased  by  him  under  the  contract,  but  the  statements  ot  the  witnesses  lack 
•deflniteness  in  that  they  do  not  appear  to  have  measured  the  stumps  or  to 
iiave  made  a  careful  count.  The  proof  for  Taylor  showed  that  Davenport 
and  his  men  had  cut  more  of  the  timber  not  sold  to  Davenport  than  Taylor 
■and  his  men  had  cut  of  that  sold  to  him,  although  both  clearly  cut  some 
timber  belonging  to  the  other.  The  proof  by  Taylor  showed  a  count  of  the 
stumps  and  seems  to  be  more  satisfactory  than  the  proof  by  Davenport. 
The  Jury  found  a  verdict  for  the  plaintiff  against  both  of  the  defendants  for 
^979.75,  and  they  have  appealed. 

It  is  insisted  for  the  tie  company  that  the  peremptory  instruction  asked  by 
it  should  have  been  given.  The  proof  is  unquestioned  that  the  tie  company 
had  nothing  to  do  with  the  cutting  of  the  timber.  This  was  done  by  Taylor 
and  his  hands.    The  only  ground  for  holding  the  tie  company  liable  seems 
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to  be  its  exeoutioD  of  the  endorsement  on  the  oon tract.    The  endorsement 
was  prepared  by  an  attorney  at  Bowling  Green  who  did  not  understand 
exactly  the  condition  of  the  title,  and  it,  therefore,  contains  soifie  words  not- 
aptly  expressing  its  purpose.    It  was  signed  by  the  tie  company  without- 
much  consideration,  but  the  facts  are  clear.      The  tie  company  had  only  a- 
lien  on  the  timber  for  its  advance  of  19,400;  it  received  the  tS,069  paid  by 
Davenport,  and  it  released  therefor  its  lien  on  the  timber  he  bought.    It  did 
not  thereby  make  itself  responsible  for  the  acts  of  Taylor,  who  afterwards 
went  in  on  the  land  and  cut  timber  which  be  had  sold  to  Davenport.    It  la 
no  more  responsible  for  such  acts  of  Taylor  than  it  would  be  if  the  timber^ 
had  been  cut  by  a  stranger  to  the  contract;  for  it  simply  released  its  right- 
in  the  timber.    Davenport  bought  the  timber  of  Taylor,  and  the  contract 
itself  shows  that  Taylor  had  bought  from  the  tie  company.    There  are  no- 
warranties  or  covenants  in  the  endorsement.    There  is  nothing  in  it  obliga- 
gating  the  tie  company  as  guarantor  for  Taylor.    To  impose  on  the  tie  com- 
pany the  obligation  of  a  surety  for  Taylor  would  be  to  extend  the  writiag* 
beyond  the  fair  import  of  its  terms.    There  are  words  in  it  suflScient  to  evi- 
dence that  Taylor  was  its  agent  in  making  the  contract,  and  that  it  ratified 
his  act,  but  the  proof  is  clear  that  he  was  not  its  agent  in  fact  and  that  he- 
acted  solely  for  himself.    Besides,  if  the  tie  company  had,  by  Taylor,  as  its 
agent,  sold  the  timber  to  Davenport  and  made  the  contract  with  him,  it 
would  not  be  responsible  for  Taylor's  acts  if  he  had  thereafter,  on  his  ao- 
count,  and  not  as  its  agent,  or  within  the  apparent  sxipe  of  his  authority^ 
gone  on  the  land  and  out  the  timber  which  had  been  sold  to  Davenport;  for 
the  principal  Is  never  bound  liy  the  aots  of  -Ills  agent ^bc^ond  the  apparent 
■3ope  of  his  authority.    Taylor  was  not  an  agent  for  the  tie  company  to  ont 
timber  or  get  out  ties.    In  fact  he  was  not  an  agent  for  It  for  any  purpose. 
He  was  simply  a  contractor  getting  out  ties  on  his  own  account,  and  the 
tie  company  was  no  more  responsible  for  what  he  did  on  the  Marcuni  land 
than  for  what  he  did  on  any  other  land  on  which  he  out  ties.    It  Is  true- 
Taylor  hauled  to  the  river  and  delivered  to  the  tie  company  the  ties  he  made,, 
including  those  made  from  the  timber  which  Davenport  had  bought,  and 
the  tie  company  paid  him  for  them.    But  Davenport  did  not  take  title  tOi 
any  specific  trees  under  his  contract.    What  trees  would  come  up  to  the 
dimensions  required  by  the  contract,  was  to  be  subsequently  ascertained  hf 
actual  test.    To  ascertain  this,  Davenport's  men  had  some  scry-boards  made 
which  they  applied  to  the  trees  as  they  went  through  the  woods  cutting. 
The  rule  is  that  where  the  things  sold  are  to  be  ascertained  or  identified  br 
a  subsequent  measuiement,  the  title  does  not  pass  by  the  contract.     When 
this  contract  was  made,  therefore,  the  title  to  no  particular  trees  vested  in 
Davenport,  and  if  Taylor  cut  a  tree,  though   it  was  a  violation  of  the  con- 
tract, Davenport  would  have  no  claim  upon  the  ties  made  from  the  tree  in 
the  hands  of  a  purchaser.    We,  therefore,  conclude  that  the  tie  company  la 
not  liable  for  damages  for  the  acts  of  Taylor,  and  that  its  motion  for  a  per* 
emptory  instruction  should  have  been  sustained. 

By  the  terms  of  the  contract  Davenport  bought  only  the  trees  of  given 
dimensions,  but  notwithstanding  this  the  court,  by  instruction  1,  allowed 
the  plaintiff  to  recover  if  the  defendants  "did  in  addition  take  and  appro- 
priate to  their  or  his  own  use  six  or  any  number  of  red  oak,  or  five  or  any 
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namber  of  oheRtnnt  logs  which  had  been  cut  by  plaintiff. "  There  was  evi- 
dence  that  the  plaintiff  out  a  number  of  trees  that  were  under  size,  and  the 
fact  that  he  bad  cut  the  logs  did  not  give  him  any  right  to  recover  for  them 
under  the  contract,  unless  the  trees  were  of  the  dimensidns  required  by  the 
oontraot.  Taylor  admitted  in  his  answer  cutting  five  trees  by  mistake,  of 
the  value  of  $1.23  per  tree.  Instruction  5  was  prejudicial  to  him  in  that  it 
told  the  jury  that  he  admitted  taking  five  trees,  without  stating  the  whole 
of  the  admission.  For  the  value  fixed  in  the  answer  for  the  five  trees  taken 
tended  to  show  they  were  small  trees.  Instruction  5  should  have  been  omit- 
ted, also  the  last  clause  of  instruction  1  as  to  the  flO  for  repairing  roadway, 
and  in  lieu  of  it  instruction  4  should  have  been  incorporated  in  instuction 
1,  with  the  additional  statement  that  the  defendant  also  admitted  in  his 
answer  that  he  had  cut  and  carried  away,  by  mistake,  ^ye  trees  of  the  value 
of  $1.25  per  tree  purchased  by  plaintiff.  In  view  of  the  evidence  on  the 
trial  and  all  the  facts,  we  conclude,  considering  the  instructions,  that  a  new 
trial  should  be  granted.  On  another  trial  the  court  will  instruct  the  jury 
farther  to  off-set  the  claims  of  the  plaintiff  and  the  defendant,  as  determined 
by  them,  and  find  a  verdict  for  the  party  entitled  thereto,  and  that  in  so 
doing  they  should  estimate  any  timber  wrongfully  cut  by  either  party,  at  its 
fair  market  value  as  it  stood  on  the  ground  and  any  logs  or  tan  bark  wrong- 
fully taken,  at  their  fair  market  value  at  the  time  of  the  taking. 
Judgment  reversed  and  cause  remanded  for  a  new  trial. 
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(Filed  May  18,  1904— Not  to  be  reported. ) 

Contract  to  pay  board— An  agreement  by  a  father,  evidenced  by  a  note,  to 
pay  his  son  for  board  will  be  upheld  where  it  appeared  that  In  order  to  care 
for  his  father,  the  son  moved  from  Cincinnati  to  Covington,  doing  so  until 
the  father's  death,  giving  him  all  needed  attention,  and  where  it  further 
appeared  that  the  father  expressed  his  purpose  to  pay  his  son  when  he  got 
his  money  on  a  judgment  in  his  favor. 

Robert  C.  Simmons  for  appellant. 

John  S.  Bioh  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  question  here  for  review  is  the  right  of  the  appellant,  John  F.  Leahy, 
to  be  paid  out  of  the  estate  of  his  father,  Patrick  W.  Leahy,  the  sum  evi- 
denced by  a  note,  which  reads  as  follows : 

"$l,0g4.  Covington  Ky.,  December  16,  1900. 

**One  day  after  date,  I  promise  to  pay  my  son,  John  F.  Leahy,  or  order, 
the  sum  of  $1,024,  for  value  received. 

'^Tbis  amount  I  owe  my  son  is  for  my  board  and  keeping  since  January 
14,  1806,  at  the  rate  of  $4  per  week,  and  is  to  be  paid  out  of  the  money  com- 
ing to  me  from  the  C,  N.  &</.  Street  Railroad  Co. 

(Signed)    **P.  W.  LEAHY. 
Witness: 

•* JOSEPH  RAYWOOD, 

''ROBERT  BAILEY.*' 
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Appellees  make  two  defenses  to  the  note,  first,  that  it  was  fj^iven  for  diet 
of  the  maker  of  the  note  without  an  agreement  for  compensation ;  second, 
that  the  maker  did  not  have  mental  capaoity  enough  to  enter  into  the  oon- 
traot  eyidenced  by  the  note. 

In  January,  1896,  Patrick  W.  Leahy  had  received  an  injury  and  was  suflTer- 
Ing  from  such  other  physical  ailments  aft  to  render  him  practically  helpless 
In  the  matter  of  making  a  living  or  of  taking  proper  care  of  himself.  The 
appellant  was  living  in  Cincinnati  and  his  father  needed  his  care  and  atten- 
tion, 80  he  moved  to  Covington,  with  a  view  of  taking  care  of  him,  and  did 
80  until  his  death  in  January,  1901.  During  all  this  time  the  son  gave  him 
all  needed  care  and  attention.  The  son  was  a  mechanic  and  worked  for  the 
support  of  himself,  family  and  father.  A  number  of  witnesses  testified  that 
the  father  expressed  a  desire  to  pay  his  son  for  his  board  and  clothing,  and 
flaid  that  if  he  got  his  money  on  his  judgment  against  the  street  car  com- 
pany, he  could  do  so.  If  the  suit  was  upon  a  pnrol  agreement  and  this  was 
the  only  testimony  offered,  under  the  doctrine  of  the  cases  of  Price  v.  Price's 
Ex'or,  101  Ky.,  and  Reynold's  Adm'r  v.  Beynolds,  9*3  Ky.,  656,  it  would  be 
InsuflScient  to  establish  an  agreement  for  compensation  for  diet.  In  deny- 
ing the  right  to  recover,  the  court  in  Price  v.  Price's  Ex'or,  said:  "Such 
claims  as  a  rule  rest  entirely  in  parol;  are  based  largely  on  loose  declara- 
tions and  presented  years  after  the  services  are  rendered  when  the  lips  of  the 
party  principally  interested  are  closed  in  death.  They  require  the  closest 
scrutiny  to  prevent  an  injustice  being  done." 

In  Reynolds  Adm'r  v.  Reynolds  the  court  was  discussing  a  case  where  a 
daughter  sought  to  recover  for  servioes  rendered  after  reaching  the  age  of 
twenty-one,  while  living  in  her  father's  family,  and  the  testimony  tended  to 
show  that  her  father  on  several  occasions  said  to  others  that  the  daughter 
would  be  well  paid,  but  the  court  said:  "There  is  no  evidence  of  any  ex- 
press contract  to  pay,  or  any  facts  that  would  constitute  an  equivalent  to 
such  an  agreement."  It  was  further  said  by  the  court:  "Courts  ought  to 
be  well  satisfied  before  exacting  payment  for  servioes  rendered  the  intestate 
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by  his  children,  that  a  contract  existed,  or  such  facts  and  circumstances  as 
would  necessarily  lead  to  such  a  conclusion."  This  case  differs  materially 
from  the  Price  and  Reynolds  cases.  It  is  expressly  recited  in  the  note  that 
the  promise  was  made  for  a  debt  he  owed  the  son  for  board  and  keeping. 
He  could  not  have  owed  him  the  debt  unless  he  had  contracted  to  pay  for 
his  board.  This  is  a  solemn  admission  in  writing  that  he  owed  the  son  the 
Amount  which  he  promised  to  pay.  If  the  note  could  not  be  the  basis  of  the 
action,  the  admission  in  it  as  to  his  indebtedness  to  the  son  "would  neces- 
sarily lead  to  *  *  *  a  conclusion"  that  the  father  had  made  a  contract  to 
oompenRate  his  son  for  board  and  keeping. 

Independent  of  the  foregoing  conclusion,  the  note  in  suit  is  an  evidence  of 
a  contract  by  the  father  to  compensate  the  son  for  board,  etc.  While  the 
•evidence  shows  that  the  intestate  was  quite  an  old  man,  feeble  in  health, 
diminishing  with  advancing  years,  but  after  a  careful  reading  of  all  of  the 
evidence  there  is  no  escape  from  the  conclusion  that  he  had  mind  enough  to 
enter  into  the  contract  in  question.  It  was  in  accord  with  his  often  ex- 
pressed desire  to  compensate  his  son  for  the  sacrifices  which  he  had  made  for 
him. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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COMMONWEALTH  v.  BAVARIAN  BREWING  CO.,  &c. 
(Filed  May  18,  1904— Not  to  be  reported. ) 

1.  Indictment— Evidence— UpoD  a  trial  upon  an  Indictment  against  appel- 
lees charging  them  with  fixing  the  price  of  beer  in  pursuance  of  a  conspiracy 
in  Tiolation  of  section  9916,  Kentucky  Statutes,  there  being  no  evidence  that 
the  increased  price  was  the  result  of  a  conspiracy  to  increase  it,  the  action 
of  the  lower  court  in  giving  a  peremptoiy  instruction  to  find  for  appeUees, 
will  not  be  disturbed. 

8.  Same^Where  there  was  no  avowal  made  as  to  what  a  witness  would 
«tate,  it  is  impossible  for  this  court  to  say  that  the  trial  court  erred  in  sus- 
taining an  objection  to  the  questions. 

8.  Same — Where  the  transcript  o  *  the  evidence  is  not  contained  in  the  bill 
of  exceptions,  it  can  not  be  said  that  the  trial  court  erred  in  overruling  mo- 
tion to  file  it. 

N.  B.  Hays  and  Maurice  L.  Qalvin  for  appellant. 

Oeorge  Washington  and  J.  L.  Elliston  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellees,  who  are  twenty-four  brewing  firms  and  corporations,  con- 
stituting what  is  known  as  the  Brewers  Protective  Association,  were  in- 
dicted by  the  grand  jury  of  Kenton  county,  charged  with  the  offense  of  un- 
lawfully conspiring  together  for  the  purpose  of  regulating  and  controlling 
the  ptioe  of  beer  in  Kenton  county,  by  agreeing  to  refuse  to  sell  beer  at  less 
than  a  certain  price  fixed  and  agreed  upon  by  and  between  them;  and  that 
In  pursnance  of  such  conspiracy,  they  did  fix  the  price  of  beer  to  be  there- 
after sold  by  them  in  Kenton  county,  and  refused  to  sell  it  at  a  price  less 
than  that  so  unlawfully  agreed  upon,  in  contravention  of  section  S916  of  the 
Kentucky  Statutes.  A  plea  of  "not  guilty"  having  been  entered,  a  trial 
*was  had,  which  resulted  in  the  courts*  peremptorily  instructing  the  jury, 
after  all  the  evidence  of  the  Commonwealth  was  in,  to  find  the  appellees  not 
cuilty.  Of  this  ruling  by  the  trial  court,  the  Commonwealth  is  now  com- 
plaining. 

To  prove  the  substantive  facts  of  the  conspiracy,  the  Commonwealth  In- 
trodnoed  Bernard  Lemker  and  Charles  P.  Lang,  who  were  chief  officers  of 
two  of  the  defendants  in  the  indictment;  it  also  introduced  two  or  more 
snloon  keepers  in  Covington,  and  a  printed  circular  purporting  to  be  signed 
by  all  of  the  appellees.  Without  stating  in  detail  the  substance  of  the  testi- 
mony of  the  Commonwealth,  a  careful  reading  of  it  warrants  us  in  saiyng 
that  it  resulted  in  a  total  failure  to  establish  the  existence  of  the  ofifense 
oharged.  The  Commonwealth  undertook  to  show  by  Lemker  and  Lang  that 
the  Brewers  Protective  Association,  after  March  £7,  1898,  agreed  and  con- 
spired with  each  other  to  add  to  the  regular  price  of  each  barrel  of  beer  sold 
by  them,  the  sum  of  II,  that  being  the  amount  of  the  government  tax  added 
for  the  puirpose  of  defraying  in  part  the  expense  of  the  Spanish-American 
war.  The  witnesses  failed,  utterly,  to  give  the  required  evidence,  and  there 
vail  nothing  for  the  trial  court  to  do,  after  the  close  of  the  Common- 
'wealtfa's  evidence,  but  to  give  the  peremptory  instruction  in  favor  of  appel- 


122       OOMMONWEALTH  V.  6AVABIAN  BBSWIKG  00.,  M. 

The  CommoDwealth  filed  several  groundB  for  a  new  trial,  among  which 
was  the  fact  that  it  was  surprised  at  the  evidence  of  Lemker  and  Lang;  th» 
affidavit  of  the  Commonwealth's  attorney  being  filed  to  show  that  these  wit- 
nesses in  a  former  trial  had  testified  to  sufficient  facts  to  establish  the  offense 
charged  in  the  indictment,  and  that,  prior  to  the  second  trial,  they  had  told 
him  that  their  evidence  would  be  the  same  as  that  upon  the  former  trial. 
The  affidavit,  however,  does  not  show,  or  even  hold  out  the  hope,  that  upon 
another  trial  the  Commonwealth  will  be  able  to  produce  additional  evidence 
to  that  of  the  witnesses  whose  testimony  was  such  a  disappointment.  The 
rule  is  well  establiRhed,  Uiat  in  order  to  entitle  a  party  to  a  new  trial  upon 
the  ground  under  consideration,  there  must  be  some  evidence  that  he  can 
produce  other  testimony  which  will  probably  change  the  result;  any  other 
rule  would  multiply  trials  to  no  wise  purpose.  (Rankin  v.  Commonwealth^ 
82  Ky.,  439;  I  vers  v.  Avery  &  Sons,  6  Ky.  Law  Rep.,  220;  Smith  v.  Morrison 
8  A.  K.  Mar. ,  81 ;  Theobold  v.  Hare,  8  B.  Mon. ,  43,  and  Tuttle  v.  Common- 
wealth, 18  Ky.  Law  Rep.,  666.) 

The  Commonwealth  also  complains  that  the  trial  court  refused  to  permit  it 
to  contradict  or  '^refresh"  the  witnesses  by  reading  to  them  their  testimony 
on  the  former  trial,  and  then  asking  them  if  that  was  not  what  they  testified 
to,  and  if  it  was  not  true.  The  Commonwealth  would  undoubtedly  have 
the  right  to  contradict  the  witnesses,  although  put  upon  the  stand  by  it,  if 
they  had  testified  to  any  prejudicial  fact  against  its  interest,  but  in  this 
case,  the  witnesses  merely  failed  to  testify  as  the  Commonwealth  excepted 
them  to,  and  if  its  contention  in  this  matter  can  be  maintained,  then,  it 
will  result  that  under  thcj^Ql^e  of  ^oontfeadiction,  tlire  former  testimony  of 
the  wltnttses  can  be  produced  as  substantive  testimony  in  the  case  on  trial. 
This  is  not  permissible.  (Champ  v.  Commonwealth,  2  Met.,  IT^S*;  Black- 
bum  V.  Commonwealth,  12  Bush,  181 ;  Howe,  &c.  v.  Skidmore,  24  Ky.  Law 
Rep.,  2048;  Loving  v.  Commonwealth,  80  Ky.,  507;  Boner  v.  Common- 
wealth, 10  Ky.  Law  Rep.,  411. ) 

To  the  complaint  that  the  court  refused  to  allow  the  witnesses  to  answer  cer- 
tain questions  propounded  to  them,  it  is  sufficient  to  say  that  in  no  instance 
was  any  avowal  made  as  to  what  the  witness  was  expected  to,  or  would,  say,  if 
permitted  to  answer  the  question.  The  failure  to  avow  the  substance  of  the 
expected  answer  makes  it  impossible  for  us  to  say  that  the  court  erred  in 
sustaining  the  objection  to  the  questions.  (Rogers  v.  Commonwealth,  2S 
Ky.  Law  Rep.,  1114;  Moser  v.  South  Covington  and  Cincinnati  Street  Ry. 
Co.,  25  Ky.  Law  Rep.,  154.) 

The  transcript  of  the  evidence  produced  on  the  former  trials  and  which 
was  sought  to  be  introduced  as  evidence  by  means  of  the  testimony  of  the 
stenographer,  is  not  contained  in  the  bill  of  exceptions,  and  we  have  no 
means  of  knowing  its  purport,  and  can .  not,  therefore,  say  that  the  trial 
court  erred  in  overruling  the  motion  to  file  it.  There  was  no  evidence  to 
show  that  the  printed  circular  emanated  from  the  Brewers  Protective  Asso- 
ciation, which  seems  to  have  held  its  meetings  in  Cincinnati,  and  not  In 
Covington ;  or  that  the  added  dollar  to  the  price  of  the  beer  to  cover  the 
war  tax  imposed  by  the  government,  was  the  result  of  an  agreement  so  to 
do.  Upon  the  whole  case  we  are  satisfied  that  the  court  did  not  err  in  sus- 
taining the  motion  for  a  peremptory  instruction. 

Judgment  affirmed. 
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DAY,  &o.  V.  LONG.  CHAIRMAN. 
(Filed  May  13,  1904— Not  to  be  reported. ) 

1.  Action  on  lost  note — In  this  aotion  to  recover  of  appellants  upon  a  lost 
note  which  it  is  alleged  they  executed  and  delivered  to  appellee,  the  evidence 
sustains  the  chancellor's  finding  that  the  note  was  executed,  and  his  judg- 
ment will  not  be  disturbed. 

2.  Same — In  an  action  upon  a  note  which  was  executed  to  tear  in  part  the 
expense  of  an  election  contest  in  which  appellant  was  a  party,  the  defense 
that  the  not«  was  without  consideration  as  it  was  a  voluntary  contribution 
to  a  campaign  fund,  will  not  be  maintained,  because  the  parties  might  agree 
among  themselves  as  to  how  the  burden  of  the  contest  should  be  borne,  and 
when  appellant  agreed  to  pay  his  part  of  the  contest  expenses,  it  can  not  be 
said  that  his  note  for  that  part  of  the  expense  was  without  consideration. 

C.  W.  Miller,  S.  H.  Patrick.  J.  J.  0.  Bach  and  Haaselrigg,  Ghenault  &; 
Hazelrigg  for  appellants. 

Breckinridge  iSs  Shelby  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee  Long  instituted  this  suit  against  appellants,  Walter  R.  and  Floycl 
Day  to  recover  on  a  note  for  11,010,  which  he  alleged  they  executed  to  him 
in  December,  1899,  and  which  was  lost.  W.  R.  Day  filed  an  answer,  in 
which  be  denied  the  execution  of  the  writing  sued  on  and  pleaded  that  he 
tifcoed  a  note  containing  a  stipulation  to  the  effect  that  it  was  not  to  be  paid, 
unless  the  other  minor  State  officers  contributed  their  proportionate  part  to- 
defray  the  expenses  of  the  contest  proceedings  then  pending,  and  the  further 
Bttpalation  that  it  was  not  to  be  paid  unless  the  attorneys  employed  should 
iuooeed  in  retaining  their  offices. 

Floyd  Day  filed  an  answer,  in  which  he  denied  the  execution  of  the  note 
at  alL  The  proof  for  the  plaintiff  showed  these  facts :  W.  R.  Day  was  the 
Bepnblican  nominee  for  State  Treasurer  and  G.  W.  Long  was  chairman  of 
the  campaign  committee  in  the  year  1899.  All  the  nominees  were  assessed^ 
by  the  oommittee,  in  porportlon  to  the  salaries  of  their  oifices  for  campaign 
expenses.  Day's  assessment  was  1660,  which  he  failed  to  pay  during  the 
campaign.  The  Republican  candidates  received  certificates  of  election  and 
their  opponents  filed  notice  of  contest.  They  were  again  assessed  to  raise  a 
som  to  pay  attorneys  and  the  cost  of  the  contest.  Day's  assessment  for  this 
pvirpoee  was  f4S0,  making,  with  the  prior  assessment  of  1660,  the  sum  of  $960. 

Long,  as  chairman,  needed  money,  and  Day  did  not  have  it.  Long  re- 
quested him  to  give  a  bank  note,  with  security,  on  which  money  could  be 
raised  and  thereupon  the  interest  for  six  months,  $80,  was  added  to  tne 
principal,  and  a  note  due  in  six  months  was  drawn  up  for  $1,010,  which  W. 
R.  Day  signed  and  agreed  to  have  his  uncle  Floyd  Day,  sign  as  his  surety. 
After  a  while  he  brought  the  note  back  to  Long  signed  also  by  Floyd  Day; 
Long  accepted  the  note  and  employed  attorneys  relying  on  the  note  to  pay 
them.  He  placed  the  note  in  a  drawer  in  his  office,  with  other  papers  of 
his,  as  cliairman  of  the  campaign  committee,  and  in  some  way  it  was  lost. 
The  evidence  for  the  defendants  was  to  the  effect  that  Floyd  Day  did  not 
sign  the  note,  bat  only  W.  R.  Day,  and  that  he  signed  it  with  the  condition 
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In  it  set  out  in  his  aDswer,  also  that  he  lost  the  ofiSoe  of  treasurer  and  the 
-conditions  were  not  complied  with.  The  court  gave  judgment  for  the  plain- . 
tiff  and  the  defendants  appeal.  On  the  question  of  fact  involved  the  weight 
^f  the  testimony  seems  to  be  with  the  plaintiff.  Several  witnesses  who  read 
the  note  testifled  that  there  were  no  conditions  in  it  and  that  both  the 
names  were  signed  to  it.  When  Floyd  Day  was  first  approached  about  the 
note  he  said  that  he  had  signed  a  note  for  W.  B.  Bay,  his  nephew,  but  that 
he  did  not  think  it  was  that  much.  When  payment  was  demanded  of  W. 
B.  Day  he  said  he  wanted  to  explain  matters.  When  told  by  another,  of  the 
loss  of  the  note,  and  requested  to  have  another  note  executed  by  himself 
•and  Floyd  Day  in  the  place  of  it,  he  said  that  was  all  right  and  should  be 
done.  Finally  on  being  pressed  to  pay,  he  wrote  that  he  would  be  at  Stan- 
•ford  on  a  given  day  and  would  then  oome  over  to  see  the  attorney,  but  this 
he  failed  to  do.  The  circumstances  surrounding  the  parties  also  sustain  the 
plaintiff's  version  of  the  transaction,  and  we  think  the  chancellor's  conclu- 
sion of  fact  can  not  be  disturbed  under  the  evidence. 

It  is  also  insisted  for  the  defendants  that  the  note  is  without  consideration 
-as  it  was  a  voluntary  contribution  to  the  campaign  fund.  We  can  not  see 
^his.  The  attorneys  had  to  be  employed  for  the  contest  and  as  Day  had  not 
t>aid  his  campaign  contribution,  it  was  agreed  that  this  should  go  into  the 
tund  to  i^ay  the  attorneys.  The  parties  might  agree  among  themselves  how 
^he  burden  of  the  contest  was  to  be  borne  and  when  Day  agreed  to  pay  a 
xjertain  sum  for  his  part  of  the  costs  and  this  was  acted  on  by  Long,  it  can 
not  be  said  that  there  was  any  want  of  consideration  for  the  note.  The  law 
presumes  a  consideration  for  a  note.  The  evidence  fails  to  overthrow  the 
■legal  preaamptlon ;  on  the  contrary  it  strongly  sustains  it. 

Judgment  affirmed. 

Whole  court  sitting. 


LAUBKL  COUNTY  COURT  v.  PENNINGTON. 
(Filed  May  18,  IfXH— Not  to  be  reported. ) 

1.  Epidemic  diseases— Compensation  to  physicians— For  necessary  medical 
attention  and  services  during  the  prevalence  of  epidemic  diseases,  physicians 
•appointed  as  health  officers,  may  be  compensated  by  the  authorities  where 
^hey  occur,  but  as  to  the  persons  receiving  the  benefits  of  such  service  who 
•are  able  to  pay  therefor,  the  physician  must  look  to  them  alone  for  com- 
pensation. 

d.  Burden  of  proof— Where  it  is  sought,  by  a  physician,  to  recover  upon  an 
•account  which  is  denied,  the  burden  is  on  the  plainMff  to  establish  the  in- 
•solvency  of  the  persons  for  whom  he  rendered  the  service  and  furnished 
medicine  and  other  things  charged  for,  and  in  such  cases  the  items  making 
up  the  claim  should  be  set  out  in  detail,  giving  the  names  of  persons  at- 
^nded,  treatment  given,  medicine  furnished,  and  sanitary  measures  taken 
Co  prevent  the  spread  of  the  disease. 

Jas.  Sparks  and  D.  K.  Bawlings  for  appellant. 

W.  B.  Ramsey  for  appellee. 

Appeal  f^m  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 
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This  is  an  appeal  from  a  judgmeDt  of  the  Laurul  Circuit  Court,  whereby" 
appellee  reooTered  of  appellant  $870.79,  subject  to  a  credit  of  $800,  as  of  tho« 
date  of  the  judgment. 

It  appears  from  the  record  that  appellee,  who  fa  a  practicing  physician, 
and  member  of  the  board  of  health  for  Laurel  county,  made  out  and  pre- 
sented to  the  fiscal  court  of  that  county  for  payment,  a  claim  of  about. 
$1,281.31,  for  medical  services  rendered,  and  certain  items  of  medicine,  and 
merchandise  furnished,  during  an  outbreak  of  smallpox  in  and  about. 
Uie  city  of  London.  Only  |800  of  the  amount  claimed  by  appellee  was. 
allowed  by  the  fiscal  court.  From  that  part  of  the  judgment  disallowing 
the  remainder  of  his  claim,  appellee  took  an  appeal  to  the  circuit  court,  and 
the  trial  in  that  court  resulted  in  his  favor,  as  hereinbefore  indicated.  The« 
credit  of  ISOO  allowed  in  the  judgment,  being  the  amount  recovered  by  him 
in  the  fiscal  (x>urt. 

An  inspection  of  appellee's  account  will  show  that  each  of  the  first  five* 
it^Dg  states  only  in  a  general  way,  that  it  is  for  * 'services  in  small  pox," 
without  indicating  how,  or  to  whom  rendered.  The  sixth  item  does  not. 
state  to  whom  the  telegram  charged  for  was  sent,  or  for  what  purpose.  The> 
seventh  and  eighth  items  only  give  the  initials  of  the  {lersons  to  whom  the^ 
eash  mentioned  therein  was  furnished,  but  does  not  Indicate  for  what  pur-, 
pose  it  was  furnished.  The  remaining  items  are  fairly  explicit,  except  that, 
they  do  not  state  that  the  James  Taylor  therein  mentioned  was  afflicted, 
with  smallpox.  The  account  as  a  whole  is  indefinite,  and  extremely  unsat^ 
isfactoxy.  The  evidence  furnished  by  the  record  is  likewise  unsatisfactory. 
While  it  supplies  some  of  the  omissions  of  the  account  by  giving  the  namesi 
of  certain  families  and  persons,  who  were  either  attended  or  qunnintined 
by  appellee  while  afflicted  with  samllpox,  it  is  not  definite  as  to  the  kind  of* 
medical  treatment  given,  as  to  medicines  furnished,  or  as  to  the  sanitary 
measures  taken  to  prevent  the  fu.rther  spread  of  the  disease;  and  there  waa. 
no  evidence  conducing  to  prove  that  the  persons  to  whom  he  furnished  med- 
icines or  medical  treatment  were  insolvent,  or  unable  to  pay  him  therefor.. 
Upon  croBB-exami nation,  however,  it  was  incidentally  brought  out  by  appel- 
lant that  one  or  more  of  the  families  attended  by  appellee  were  amply  able- 
to  pay  him  for  hiir.inedicines  atnd  services,  and  that  James  Taylor,  who  wafr 
boarded  and  attended  hy  appellee  while  afflicted  with  smallpox,  was  the 
owner  of  an  unincumbered  tract  of  land,  and  neither  a  married  man  or 
housekeeper. 

There  wtia  no  evidence  tending  to  prove  that  there  was  a  contract  between, 
appellee  and  the  fiscal  court,  or  that  any  action  was  taken  by  that  court 
directing  or  requesting  the  appellee  to  perform  the  services  mentioned  in. 
the  account.  For  necessary  medical  attention  and  services  rendered  during^ 
the  prevalence  of  epidemic  diseases,  physicians  appointed  as  health  officers^ 
for  cities,  towns  and  counties,  as  provided  by  section  20(50,  Kentucky  Stat- 
utes, may  be  compensated  by  the  councils,  trustees,  or  county  courts,  of  the, 
cities,  towns  or  counties,  where  such  epidemics  occur,  but  where  the  per- 
sons  receiving  the  benefit  of  such  services  are  able  to  pay  therefor,  it  .would, 
seem  that  the  physicians  must  Jook  to  them  alone  for  compensation. 

In  Hudgens  v.  Carter  County,  21  Ey.  Law  Rep.,  198S,  the  court  said,  ii^ 
regard  to  Hudgen'a  claim,  which  was  similar  to  that  of  appellee :  *    *    *• 


126        BUTHEBFOBD  T.  BATH  OOUNTT,  ftO. 

**Al8o  he  can  not  roeover  against  the  oounty  for  his  service  and  medicineB 
rendered  and  furnished  to  persons  who  were  able  to  pay  the  same.  He  can 
only  recover  for  his  services  and  medicines  rendered  and  furnished  to  indi- 
gent persons,  and  for  services  and  general  supervision  rendered  by  him, 
which  was  necessary  or  reasonably  necessary  to  quarantine  and  keep  the 
smallpox  under  control,  and  prevent  the  spread  of  the  disease,  and  for  atten- 
tion to  those  quarantined." 

We  think  in  this,  as  in  all  other  cases  where  it  is  sought  to  recover  upon 
an  account  which  is  denied,  the  burden  of  proof  is  upon  the  plaintiff,  and 
as  appellee,  plaintiff  in  the  court  below,  failed  to  establish  the  insolvency  of 
the  persons  for  whom  he  rendered  the  medical  services  and  furnished  the 
medicines  and  other  things  charged  for,  the  verdict  to  that  extent  was  un- 
eupporteil  by  the  evidence.  Furthermore,  as  it  is  not  clear  from  the  evi> 
dence  how  much  of  the  services  charged  in  items  one  to  five  inclusive  of  the 
account,  were  rendered  in  enforcing  quarantine  or  other  sanitary  measures 
to  prevent  the  spread  of  the  smallpox,  the  verdict  and  judgment  should  have 
been  set  aside  and  a  new  trial  ordered.  We  are  of  opinion  that  the  evidence 
admitted  by  the  trial  court,  for  the  purpose  of  showing  the  appointment  of 
appellee  as  a  member  of  the  county  board  of  health,  was  competent. 

But  for  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  the  lower  court  to  grant  appellant  a  new  trial,  and  for 
further  proceedings  consistent  with  this  opinion. 


RUTHERFORD  v.  BATIJ  COUNTY.  &c. 

(Filed  May  18,  1904— Not  to  be  reported.) 

Sufiflciency  of  evidence— Verdict  of  jury— -Where  the  testimony  was  suffl- 
cient  to  sustain  a  verdict  the  Court  of  Appeals  has  no  power  to  control  the 
judgment  of  a  jury  and  say  that  it  should  have  believed  the  testimony  of 
one  side  and  rejected  that  of  another,  and  where  in  an  action  for  services 
rendered  in  the  treatment  of  a  smallpox  patlent^  by  the  fiscal  court  of  a 
oounty,  after  an  allowance  by  that  court  of  something  like  $1,100,  the  ver- 
dict of  the  jury  in  the  court  below  for  the  defendant  will  not  be  disturbed. 

R.  Gudgell  &  Son  for  appellant. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

The  appellant,  J.  W.  Rutherford,  a  practicing  physician  at  Sharpsburg* 
Ky. ,  was  employed  by  the  oounty  judge  and  the  county  board  of  health  to 
look  after  and  treat  certain  indigent  persons  afflicted  with  smallpox  in  Bath 
oounty,  and  to  prevent  the  spread  of  the  disease.  There  was  no  contract 
fixing  the  amount  of  compensation  therefor.  He  treated  about  seventy  per- 
tBons  who  were  afflicted  with  the  disease,  and  was  engaged  in  the  work  for 
ninety-two  days.  He  presented  to  the  fiscal  court  of  Bath  county  an  item- 
ized account  for  his  services  at  the  rate  of  $20  a  day,  aggregating  $1,840. 
The  fiscal  court  rejected  all  of  this  claim  except  $750,  which  was  allowed, 
IMiid  and  credited  thereon.  The  appellant  thereupon  appealed  to  the  Bath 
Circuit  Court,  where  a  trial,  under  instructions  which  are  not  complained 
of,  resulted  in  a  verdict  for  the  defendant    An  appeal  has  been  prosecuted 
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to  this  court  and  a  revenal  asked  upon  the  sole  ground  that  the  verdict  of 
the  jury  was  against  the  law  and  evidence,  and  the  result  of  passion  and 
Iirejudioe  against  the  plaintiff. 

Upon  the  trial  appellant  introdnced  a  number  of  reputable  physicians  who 
thought  the  charge  of  120  a  day  reasonable,  in  view  of  the  fact  that  appellant 
had  been  oonii>elled»  during  this  i>eriod  of  time  to  give  his  entire  attention  to 
his  smallpox  patients.  Whilst  on  the  other  hand,  the  county  judge  and  a 
member  of  the  board  of  health,  who  had  employed  him,  both  testified  that 
f750  was  ample  compensation  for  the  services  which  had  been  rendered  by 
appellant.  They  also  introduced  several  persons  who  had  l)een  treated  by 
appellant  for  smallpox,  one  of  whom  testified  that  appellant  did  not  come 
Into  his  house  at  all  while  he  was  sick,  and  only  passed  his  house  on  one 
occasion.  Another  testified  that  appellant  only  came  to  see  his  family,  five 
members  of  which  had  been  afflicted  with  the  smallpox,  four  times.  Tte 
testimony  for  the  defendant  was  sufficient.  If  credited  by  the  jury,  to  sus- 
tain a  verdict,  and  this  court  has  no  power  to  control  the  judgment  of  the 
jury  and  say  that  they  should  have  believed  the  testimony  for  the  appellant 
and  rejected  that  for  the  appellee,  or  to  set  aside  such  a  verdict  because  of 
a  mere  numerical  superiority  of  witnesses  on  the  side  of  appellant.  (Alcorn 
T.  Powell,  22  Ky.  Law  Rep.,  1853.) 

Judgment  affirmed. 


CAMPBELLSVILLE  TELEPHONE   CO.    v.    LEBANON,  LOUISVILLE 

AND  LEXINGTON  TELEPHONE  CO. 

(Filed  May  18,  1904.) 

1.  Telephone  companies— Contract  for  joint  service — Exchange  of  messages 
— Daration  of  contract— The  Lebanon,  Louisville  and  Lexington  Telephone 
Go.  and  the  Campbellsville  Telephone  Co.  in  April,  1896,  made  a  written 
contract  as  follows:  The  L.,  L.  and  L.  Co.  was  to  build,  equip  and  main- 
tain a  first-class  telephone  line  from  Lebanon,  Ky.,  to  Phillipsburg,  Ky.,  to 
meet  and  attach  to  tbeiine  of  the  C.  Co.  at  said  place,  and  the  C.  Co.  to 
lyaild  and  maintain  a  first-class  line  from  Campbellsville  via  Spurlington 
to  Phillipsburg  to  meet  and  attach  to  the  L.,  L;  and  L.  line  at  that  place, 
«ach  party  to  keep  its  part  of  said  line  in  good  repair  at  its  own  exi)ense, 
Mich  oompany  to  have  all  the  receipts  for  business  which  goes  over  only  that 
part  of  the  line  belonging  to  it,  and  the  receipts  for  all  business  which  goes 
orer  all  or  any  part  of  the  line  belonging  to  both  companies  shall  be  equally 
diTlded  between  them.  Bates  oLtoU  to  and  from  all  points  on  these  lines  to 
be  fixed  by  mutual  agreement  between  the  companies;  all  accounts  to  be 
aetUed  monthly.  Held— That  no  time  having  been  fixed  in  the  contract  for 
^e  extent  of  its  duration,  the  contract  is  not  determinable  at  the  will  of 
either  party  to  it,  but  must  continue  during  the  corporate  existence  of  the 
two  companies. 

1.  Limit  of  messages— Constitutional  provision— Under  said  contract  the 
parties  to  it  are  not  limited  to  the  exchange  of  such  messages  as  emanated 
either  at  Lebanon  or  Campbellsville,  but  either  {larty  can  require  the  other 
Co  transmit  messages  originating  elsewhere.  Section  199  of  the  Constitution 
pEUTiding  ''that  telephone  companies  operating  exchanges  in  different 
Wwna  or  cities,  shall  receive  and  transmit  each  other's  messages  without 
Qsreasonable  delay  or  discrimination." 

8.  iDJunoticm— Where  either  party  to  such  an  agreement  fails  or  refuses  to 
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transmit  messages  from  the  other  oyer  the  Joint  wires  of  the  two  oontraoting 
oompanies.  the  party  in  default  may  be  compelled,  by  mandatory  injunction 
to  perform  said  service. 

Helm,  Bruce  &  Helm  for  appellant. 

*  Fairleigh,  Straus  Ss  Fairleigh  and  Humphrey,  Burnett  &  Humphrey  for 
appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

This  is  an  appeal  from  a  judgment  dismissing  plaintiff's  petition,  which,, 
after  being  amended,  was  still  held  to  state  no  cause  of  action. 

From  the  statements  of  the  petition  it  appears  that  appellant*  the  Camp> 
bellsville  Telephone  Co.,  built  an  exchange  at  Campbellsville;  that  appellee,, 
the  Lebanon,  Louisville  and  Lexington  Telephone  Co.,  built  an  exchange  at 
Lebanon.  These  two  companies  agreed  to  unite  their  lines  at  Phillipeburs» 
which  was  a  point  about  midway  between  Campbellsville  and  Lebanon,  the- 
Campbellsville  Co.  building  ^e  line  from  Campbellsville  to  Phillipsburi^,. 
and  the  Lebanon  Co.,  by  which  name  we  will  designate  appellee,  from  Leb- 
anon to  Phillipsburg.  This  diagram  fairly  presents  the  geographical  situa^ 
tlon: 

o  Looisville. 


o  Springfield. 


Lebanon. 


Perryville* 


o  Fhillipsbarg. 


Gampbellsvillet 


Greensborg. 


Colombia. 


—  — .« 
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The  agreemeDt  under  which  this  connection  was  made,  and  was  to  be 
operated,  was  written,  and  is  as  follows: 

"It  is  hereby  matually  agreed  by  and  between  the  Lebanon,  Louisville 
and  Lexington  Telephone  Co.  (incorporated)  of  Lebanon,  Ky.,  and  the 
GampbellsviUe  Telephone  Co.  (incorporated),  of  Campbellsville,  Ky.,  as  fol- 
lows: The  Lebanon,  Louisville  and  Lexingk)n  Telephone  Co.  to  build,  equip 
and  maintain  a  first  class  telephone  line  from  Lebanon,  Ky. ,  to  Phillips- 
barg,  Ky.,  to  meet  and  attach  to  the  line  of  the  Campbellsville  Telephone 
Co.  at  said  place;  and  the  Campbellsville  Telephone  Co.  to  build,  equip  and 
maintain  a  first-class  telephone  line  from  Campbellsville,  Ky.,  via  Spurling- 
ton  to  Phillipsburg,  Ky.,  to  meet  and  attach  to  the  said  line  of  the  Lebanon, 
Louisville  and  Lexington  Telephone  Co.  at  that  place,  each  company  to  keep 
its  part  of  said  line  in  good  repair  at  its  own  expense.  Each  company  to 
have  all  the  receipts  for  business  which  goes  over  only  that  part  of  the  line  be- 
longing to  it;  and  the  receipts  for  all  business  which  goes  overall  or  any  part 
of  tlie  line  belonging  to  Ixjth  companies  shall  be  equally  divided  between 
them.  Kates  of  toll  to  and  from  all  points  on  these  lines  to  be  fixed  by 
mutual  agreement  between  the  comimnies.  Accounts  between  the  com- 
panies to  be  settled  monthly. 

"Signed  in  duplicate  this  April  26,  1896." 

There  are  two  points  in  the  foregoing  contract  that  have  given  rise  to  this 
controversy.  First,  it  failed  to  state  for  what  length  of  time  the  connection 
and  the  agreement  were  to  continue.  Appellant  contends  that  it  was  to 
endure  at  least  during  the  corporate  lives  of  the  two  companies.  Appellee 
contends  that  it  was  determinable  at  the  will  of  either  of  the  parties.  Sec- 
ond, did  the  contract  include  messages  originating  elsewhere  than  at  Leb- 
anon or  Campbellsville  or  on  the  line  between  those  points?  Appellant 
affirms  that  it  did.     Appellee  insists  that  it  did  not. 

Tiie trouble  between  the  litigants  came  up  in  this  way:  They  were  each 
"independent"  companies,  that  is.  not  using  the  Bell  patents.  Susbequently 
a  licensee  of  the  Bell  patents,  the  Cumberland  Telephone  and  Telegraph  Co., 
acquired  a  controlling  interest  in  the  stock  of  the  Lel)anon  company,  and 
built  a  line  from  Louisville  to  Lebanon,  there  connecting  with  the  Lebanon 
Eicliange.  Later  an  "independent"  line  was  built  fi-om  Louisville  to 
Campbellsville  by  the  Independent  Long  Distance  Telephone  and  Telegraph 
(^.  Until  then  the  customers  of  the  Campbellsville  Exchange  used  the  line 
in  connection  with  the  Cumberland  company's  line  to  talk  to  Louisville, 
ftod  customers  of  the  Cumberland  company  used  the  same  line  in  talking  to 
persons  at  Campbellsville  and  eontiguous  connected  points  through  the 
Campbellsville  exchange.  This  was  all  done  under  the  contract  quoted. 
But  when  the  independent  line  was  built  to  Campbellsville  from  Louisville, 
ftod  tlie  Campbellsville  company  effected  arrangements  with  it  for  transmit- 
ting messages  to  and  from  Louisville,  and  when  it  was  attempted  to  use  the 
joint  line  of  these  litigants  via  Phillipsburg  to  transmit  messages  from 
Louisville  to  Lebanon  by  way  of  the  Independent  and  the  Campbellsville 
companies,  appellee  refused  to  make  the  connection  at  the  Lebanon  Ex- 
change and  excluded  the  messages.  This  suit  was  for  a  mandamus  to  com- 
pel the  Lebanon  company  to  receive  the  message  over  its  wires,  and  to  make 
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the  necessary  connection  therefor.    The  specific  execution  of  the  contract 
was  thns  sought  by  appellant: 

If  the  contract  and  all  rights  under  it  are  determinable  at  the  will  of 
either  party,  appellee  argues  that  will  end  this  suit,  for,  it  is  claimed,  a 
court  will  not  direct  the  specific  execution  of  a  contract  that  either  party 
has  the  right  to  terminate  the  next  moment.  However,  if  the  parties  have 
not  terminated  the  contract,  as  they  have  not  in  this  instance,  but  are  con- 
tinuing it,  and  if  one  of  them  withholds  a  part  to  which  the  other  is  en- 
titled, we  perceive  no  good  reason  for  refusing  to  compel  him  to  bring  up 
his  end  of  the  agreement,  so  long  as  it  lasts.  While  the  case  might  be  rested 
here,  we  are  not  content  to  do  so,  but  will  decide  the  larger  question  which 
Is  also  presented,  and  which  has  been  ably  argued  and  fully  considered; 
that  is,  whether  the  contract  is  one  determinable  at  the  will  of  either  of  the 
parties. 

The  fact  that  no  time  is  fixed  in  the  contract  for  which  it  shall  endure,  is 
seized  ui)on  as  affixing  it  to  that  class  of  contracts  that  run  at  the  mutual 
T7111  of  the  parties,  and  that  may,  therefore,  be  terminated  when  either  of 
them  elects  to  do  so.  The  intention  of  the  parties  At  the  time  of  the  making 
x>f  the  contract,  to  be  gathered  from  its  terms,  and  the  surrounding  circum- 
stances, is  the  thing  to  be  sought  for  and  enforced  if  enforcible;  that  certain 
agreements  are  to  continue  only  so  long  as  the  parties  to  them  mutually 
will,  is  necessarily  true.  Such  agreements  may  be  lawful,  and  when  so, 
-and  found  to  exist,  are  to  be  construed  and  enforced  according  to  their  true 
intent.  But  whether  such  was  or  was  not  the  intention  of  the  parties  ought 
not  to  be  settled  alone  by  the  presence  or  absence  of  a  definitely  stated  term. 
If  the  intention  be  manifest  otherwise,  it  is  as  controlling.  In  Smith  v. 
TFheobald,  86  Ky.,  141,  a  contract  for  personal  services  of  one  as  a  hotel  clerk, 
nothing  being  said  in  the  writing  as  to  the  time  it  was  to  run,  was  con- 
strued not  to  be  terminable  at  the  will  of  the  landlord.  The  court  declared 
that  the  question  of  duration  intended  by  the  parties  was  one  to  be  deter- 
mined from  the  circumstances  of  eadh  case.  And  this  must  be  so.  Other- 
wise  the  intention  of  the  parties  would  be  Ignored,  and  there  would  be  sub- 
stituted instead  an  arbitrary  rule  of  construction,  frequently  defeating  the 
Intention  and  doing  great  injustice.  This  contract  evinces  a  purpose  to 
make  a  telephone  connection  between  two  towns  in  which  respectively  the 
parties  owned  and  operated  telephone  exchanges.  To  build  the  connecting 
line  as  contracted,  necessarily  required  the  outlay  of  a  considerable  sum,  at 
least  as  proportioned  to  the  income  from  it  for  a  year  or  less.  To  say  that 
the  parties  mutually  intended  that  either  of  them  might  quit  the  arrange- 
ment the  next  day  after  the  line  was  built,  thereby  practically  destroying 
the  value  of  the  connecting  line,  would  be  preposterous.  The  contract  pro- 
vides for  monthly  settlements,  which  of  itself  indicates  a  protracted  dura- 
tion. The  nature  of  the  business  was  such  that  the  more  extended  the  ser- 
Tioe  afforded  its  patrons,  the  more  desirable  it  became  to  them,  and  the 
more  profitable  therefore,  to  the  owners  of  the  lines.  They  must  have  had 
in  mind  the  continuance  of  those  conditions  which  they  were  to  bring  about 
by  this  extraordinary  outlay  of  expense,  instead  of  abandoning  them.  In 
addition,  all  telephone  companies  operating  exchanges  in  different  towns  or 
cities  in  this  State,  are  required  by  the  Constitution  of  this  Commonwealth 
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to  receive  and  tranflmit  messages  between  their  nsers.    What  is  meant  by 
the  phrase  ** shall  receive  and  transmit  each  other '»  messages, "  is  the  con- 
trolling feature  of  the  sentence.    For  appellee  it  is  contended  that  the  re- 
•qnirement  is  satisfied  bjone  company's  receiving  the  message  as  taken  down 
and  transcribed  by  an  operator  of  the  other  company,  and  by  forwarding  or 
repeating  it  over  the  line  as  received,  to  the  person  addressed.    Such  is  the 
manner,  doubtless,  of  forwarding  telegraphic  dispatches  which  pass  over 
two  or  more  lines.     The  telephone  is  a  comparatively  modern  invention; 
^et  its  utility  is  so  universally  recognized  and  employed,  as  to  be  almost  an 
Indeapensable  factor  among  the  business  world's  agencies,  not  to. mention 
its  very  general  employment  for  social  purposes.    It  has  largely  superseded 
the  telegraph,  as  it  is  a  distinct  improvement  in  many  features  over  that 
means  of  oommunication.    It  is  of  scarcely  less  importance  to  business  men 
than   the  i>ost.      Its  practical  utility,  indeed,    its  distinguishing  valuable 
features  over  the  telegraph,  is  the  means  it  affords  not  merely  for  instan- 
taneously transmitting  a  message,  but  for  a  conversation,  face  to  face,  as  it 
were,  betw(*en  persons  remotely  situated.     To  hear  the  voice  of  the  speaker, 
to  give  the  counterpart  of  the  conversation,  and  at  once,  impress  its  use  with 
41  value  entirely  different  from  that  of  the  telegraph.    In  a  sense  it  takes  the 
.place  of  the  telegraph  and  the  post.     So  that  "sending  a  telephone  message" 
means  usually  that  the  persons  in  communication  be  afforded  the  means  of 
talking  to  each  other.     The  nature  and  commercial  use  of  this  great  modern 
invention  have  made  it  a  quasi  public  agency.    To  cull  a  thing  a  common 
-carrier  can  not  make  it  so.    It  is  the  nature  of  the  business  in  which  it  is 
engaged  that  determines  its  character.    It  would  not  be  an  inapt  description 
to  say  of  telephone  companies  that  they  are  common  carriers  of  messages,  as 
truly  as  telegraph  companies  are.    Being  in  the  service  of  the  public,  their 
<x>ntrol  to  a  reasonable  and  necessary  extent  by  the  State  government  within 
'Whose  jurisdiction  they  ply  their  business,  is  a  proper  and  legitimate  gov- 
ernmental affair.    All  corporations  so  engaged,  and  created  in  this  State 
«inoe  1856,  take  their  charters  subject  to  amendment  or  repeal,  or  by  opera- 
tion of  general  laws  with  which  they  may  be  incompatible.    This  provision 
x>f  the  Constitution,  section  199,  is  as  if  written  into  the  charter  of  the  two 
•companies.    The  section  reads:    '* Any  association  or  corporation,   or  the 
lessees  or  managers  thereof,  organized  for  the  purpose,  or  any  individual, 
shall  have  the  right  to  construct  and  maintain  lines  of  telegraph  within  this 
State,  and  to  connect  the  same  with  other  lines,  and  said  companies  shall 
receive  and  transmit  each  others'  messages  without  unreasonable  delay  or 
discrimination,  and  all  such  companies  are  hereby  declared  to  be  common 
•carriers  and  subject  to  legislative  control.    Telephone  companies  operating 
•exchanges  in  different  towns  or  cities,  or  other  public  stations,  shall  receive 
and  transmit  each  other's  messages  without  unreasonable  delay  or  discrim. 
ination.    The  general  assembly  shall,  by  general  laws  of  uniform  operation, 
provide  reasonable  regulations  to  give  full  effect  to  this  section.    Nothing 
herein  shall  be  construed  to  interfere  with  the  rights  of  cities  or  towns  to 
arrange  and  control  their  streets  and  ftUeys,  or  to  designate  the  places  at 
which,  and  the  manner  in  which,  the  wires  of  such  companies  shall  be 
erected  or  laid  within  the  limits  of  such  city  or  town. ' ' 
When  these  two  telephone  companies  did  make  such  connection  they  com- 
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plied  with  a  duty  imposed  by  the  law  of  their  existence.  The  eection  of  the' 
CoDstitutioD  implies  that  such  connection  shall  not  only  be  made,  and  the* 
serrice  allowed,  but  that  they  shall  be  maintained  and  continued. 

Appellee's  arfl^ument  at  this  point  is,  that  section  199  is  not  self -executing; 
that  until  the  lef^islature  has  provided  a  way  of  compelling  its  execution,  it 
is  nugatory  so  far  as  enforoible  rights  growing  out  of  it  are  concerned.    It  is-- 
true  that   the   legislature  has  not  provided  a  method  for  compelling  the- 
physical  connection  required  by  the  Constitution,  and  has  not  prescribed  the- 
terms  upon  which  one  corporation  may  coerce  the  use  of  another's  property. 
It  is  even   insisted  that  such  arrangement  is  so  impracticable  as  to  be  im- 
possible.    The  fnct  that  these  parties  have  made  an  arrangement  which  is. 
not  unreasonable  on  its  face,  and  so  far  as  has  been  pointed  out  to  us,  is  not 
unreasonable  in  its  application,  would  seem  to  answer  the  argument  of  im- 
practicability.    Hut,  however,  that  may  be,  these  parties  have  done  volun- 
tarily all   that  was  required   of  them   by  the  Constitution,  have  made  the- 
necessary  connection,  and  have  entered  into  an  arrangement  by  which  each 
is  to  use  and  is  to  pay  for  using  the  others'  property.     We  are  asked,  for 
such  is  the  reach   of  the  nrgument.  to  suffer  one  of  them  to  annul  thls- 
arrangement,  although  in  doing  so  it  violates  the  Constitution  of  the  State 
to  the  direct  inj*iry  of  the  other  party  to  the  contract.     The  Constitution  is. 
as  binding  as  a  law  upon  all   citizens  of  the  State,  and  all  persons  doing 
business  within  the  State,  as  a  statute  could  be.     The  absence  of  a  penalty 
for  its  nonobservance  can  take  nothing  from  the  duty  of  such  persons  to  ob_ 
serve  the  law.     This  connection,  positively  enjoined   by  the  Constitution, 
having  been  established,  must  be  continued.    Not  even  the  consent  of  both 
parties  could  legally  sever  it.    The  public  are  concerned   in  it,  as  much  as 
the  maintenance  of  a  railroad  depot  where  one  has  been  kept  for  a  certain 
number  of  years,  or  the  maintenance  of  a  turnpike-railroad  crossing,  al- 
though  the  railroad  company  and  the  turnpike  company  might  agree  to 
abandon  the  crossing. 

We  conclude  that  this  contract  was  not  determinable  at  the  will  of  either- 
of  the  parties  to  it;  but  that  It  must  continue  during  the  corporate  existence 
of  the  two  companies. 

Appellee's  next  position  is  that  the  contract  limited  the  parties  to  it  to  the- 
exchange  of  such  messages  as  emanated  at  either  Lebanon  or  CampbellsviUe^ 
There  is  nothing  in  the  language  of  the  contract  to  exclude  from  its  opera- 
tion messages  originating  elsewhere  and  being  transmitted  via  the  Camp^ 
bellsville  and  Lebanon  lines.  The  nature  of  the  business  in  which  the  con- 
tracting parties  were  engaged  was  to  handle  telephone  messages  to  and  frouL 
their  patrons.  Of  course,  connecting  and  independent  lines  would  have  to- 
have  their  part  of  the  tolls.  But  that  was  not  against  the  desirability  or 
using  them  in  connection  with  the  local  lines  where  tariff  rates  ooulfl  be* 
agreed  upon;  that  such  is  the  fact  is  not  left  to  even  reasonable  conjecture,, 
but  it  is  admitted  as  the  record  now  stands,  that  for  nearly  eight  years  the 
parties  to  the  contract  have  so  interpreted  its  meaning,  and  applied  it  prao- 

m 

tically  to  their  operations  under  it.  Messages  originating  elsewhere  were 
received  and  passed  over  the  joint  line  and  through  the  other  exchange 
exactly  as  if  they  had  originated  in  Campbellsville  or  Lebanon.  Such  oon- 
temporaneous  practical  construction  by  the  parties  to    an   agreement  la 
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always  aooorded  great  weight  by  the  courts  Id  determlDing  a  dispute  be 
tween  those  parties  as  to  what  the  contract  means.  Book-keeping  and  Ac- 
counting under  this  contract  had  evidently  come  to  be  either  so  burdensome, 
or  the  experience  of  former  years  had  demonstrated  that  the  tolls  each  way 
were  so  nearly  the  same,  that  the  parties  amended  their  original  contract 
by  another,  covering  the  matter  of  accountings  between  them.  The  contract 
provides  as  follows : 

"By  mutual  agreement  of  both  parties,  the  contract  heretofore  made  be- 
tween the  Lebanon,  Louisville  Ss  Lexington  Telephone  Co.  (incorporated)  of 
Lebanon,  Ky. ,  and  the  Campbellsville  Telephone  Co.  (incorporated),  of  Camp- 
4)ell8ville,  Ky. ,  on  the  286h  of  April,  1896,  is  hereby  changed  in  the  following 
particulars,  to  wit:  The  Lebanon,  Louisville  and  Lexington  Telephone  Go. 
Is  to  keep  and  retain  as  its  own,  all  the  receipts  that  it  collects  at  its  offices 
at  Lebanon  and  Calvary  for  all  messages  that  goes  over  all  or  any  part  of 
said  line  from  Lebanon  to  Campbellsville;  and  the  Campbellsville  Telephone 
Co.  is  to  keep  and  retain  as  its  own,  all  the  receipts  that  it  collects  at  its 
offices  in  Campbellsville  and  Spurlington  for  all  messages  that  goes  over  all 
or  any  part  of  said  line  from  Campbellsville  to  Lebanon;  and  the  division 
of  profits  between  said  companies  are  to  be  made  in  this  way  in  lieu  of 
monthly  settlements  and  divisions  of  receipts  as  set  out  in  the  original  con- 
tract, thus  disi)ensing  with  book-keeping  and  monthly  settlements.  But 
oach  company  is  to  account  for  and  pay  to  the  other  company  all  moneys 
4hat  it  may  pay  out  for  the  other  company. 

"This  March  6,  1897." 

■ 

These  two  contracts  were  construed  by  the  parties  in  their  practical  appli- 
oation  to  mean,  that  if  a  message  originated  in  Louisville  and  sent  via  Leb- 
anon destined  for  Campbellsville  was  transmitted  through  the  Lebanon 
•exchange  and  over  the  joint  wire  and  through  the  Campbellsville  exchange, 
(he  tolls  were  altogether  the  Lebanon  company's  and   the  company's  who 
had  transmitted  it  from  Louisville  to  Lebanon.    But  if  a  message  originated 
at  Campbellsville,  or  other  point,  coming  through   the  Campbellsville  ex- 
obange,  destined  for  Louisville,  via  the  Lebanon  exchange  and  its  connect- 
ing Louisville  company,  then  the  Lebanon  company  got  none  of  the  tolls; 
^but,  to  the  extent  the  Lebanon  company  was  compelled  to  pay  to  the  Louis- 
ville line  toll  upon  the  messtige,  Campbellsville  reimbursed  Lebanon  for  it. 
And  so  on.     The  converse  of  the  proposition  must  be  equally  true.    The 
terms  of  these  contracts  are  matters  subject  to  change  by  mutual  agreement 
of  the  parties.     But  until  changed,  they  are  enforcible. 

We,  therefore,  conclude  that  when  a  message  originating  in  Louisville,  or 
on  the  line  of  the  Independent  Long  DlstJince  Telephone  &;  Telegraph  Co., 
•destined  for  Lebanon  or    vicinity  connected  with  the  Lebanon  exchange, 
and  to  pass  via  tl>e  Campbellsville  exchange,  it  was  the  right  of  appellant 
to  have   the  message  passed  over  the  joint  wires  of  the  two  contracting 
oompanies,    and  through  the  Lebanon  exchange  under  the  terms  of   the 
oontracts.     The  mandatory  injunction  prayed  for  should  have  been  granted. 
Judgment  reversed  and  remanded  for  proceedings  consistent  herewith. 
Whole  court  sitting. 
Chief.  Justice  Burnam  and.  Judges  Settle  and  Paynter  disssent. 
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WHITLEY.  &o.  V.  WHITLEY'S  ADM'B. 
(Filed  May  18,  1904— Not  to  be  reported. ) 

1.  Contract  for  support  for  life— Limitation— A  contract  by  which  a  eon 
agrees  to  support  his  mother  for  life  Is  a  continuing  contract  from  year  to 
year,  and  all  of  such  claim  was  barred  by  limitation  except  for  the  five  yeara 
next  preceding  the  Institution  of  the  action. 

2.  Attachment— Just  claim— A  party  to  sustain  an  attachment,  must  hav» 
a  Just  claim,  and  as  the  yalldity  of  the  claim  sued  on  is  unsettled,  the  judg- 
ment sustaining  the  attachment  is  set  aside  to  await  the  final  determlnatloiv 
of  the  validity  of  the  appellee's  claim. 

8.  Evidence— Competency— Where  an  heir  to  an  estate  is  allowed  to  test  if r 
as  to  conversations  by  the  appellant  with  the  deceased,  in  an  action  against 
the  estate,  the  appellant  should  be  permitted  to  testify  as  to  the  same  con- 
versation. 

J.  J.  Osborne  for  appellants. 

M.  G.  Swlnford  and  Swlnford  &  Webster  for  appellee. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Appellee,  as  administrator  of  Harriet  Whitley,  institute  this  action  Janu- 
ary S,  1900,  against  appellant  for  the  sum  of  81,100,  alleged  to  be  due  the* 
estate  of  Harriet  Whitley  for  the  alleged  violation  of  a  contract  in  falling  to 
support  Harriet  Whitley  from  the  date  of  the  contract  to  her  death.  A  trial 
was  had  and  a  verdict  and  judgment  was  rendered  against  appellant  G.  W. 
Whitley  for  1600.  The  court  overruled  his  motion  for  a  new  trial,  and  h» 
has  appealed. 

The  facts  as  they  appear  are  in  substance  as  follows :  One  Joseph  Whitley^ 
husband  of  Harriet  Whitley,  died  in  about  the  year  1880,  and  left  survivlng^ 
him  his  widow,  Harriet  Whitley,  and  eight  children,  the  appellants,  G.  W. 
Whitley,  T.  J.  Whitley  and  Sallle  Clark,  being  three  of  them.  Joseph  Whit- 
ley left  a  small  amount  of  personal  estate  and  about  fifty  or  sixty  acres  of 
land  in  one  body,  all  of  which  was  in  Robertson  county,  except  from  ninfr 
to  eighteen  acres,  which  was  in  Harrison  county. 

It  appears  from  a  deed  of  writing  filed,  that  on  the  84th  of  September,  1884. 
T.  J.  Whitley,  the  brother  of  appellant,  conveyed  to  appellant  three  inter- 
ests, one  of  which  he  owned  by  descent,  and  two  by  purchase,  in  the  Har« 
rlson  county  land.  The  consideration  for  this  conveyance  being  that- 
appellant  would  release  the  Robertson  county  land  from  any  liabilities  or 
clalms  which  he  had  against  it  by  reason  of  having  paid  off  an  execution 
against  his  father's  estate,  for  which  the  whole  of  the  land,  except  the  llfe^ 
estate  of  the  widow,  was  liable,  to  the  amount  of  $210.  His  widow,  Harriet 
Whitley,  appended  to  this  writing,  executed  by  T.  J.  Whitley,  the  following 
language:  "Be  it  known  that  I,  Harriet  Whitley,  the  wife  of  Joseph  Whit- 
ley, deceased,  do  hereby  relinquish  all  my  right  of  dower  Interest  in  and  to 
that  portion  of  land  In  Harrison  county,  Ky. " 

She  joined  T.  J.  Whitley  and  wife  In  the  execution  of  this  paper.  It  ia. 
not  staled  in  the  writing  the  consideration  which  moved  Harriet  Whitley  to 
execute  it.  It  Is  claimed  by  appellee,  and  the  proof  tends  to  show,  that  tb» 
consideration  was  that  G.  W.  Whitley  agreed  with  her  that  he  would  help  to 
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support  her  during  the  remainder  of  her  life,  and  to  help  paj  her  burial  ez» 
penses,  and  that  he  had  failed  to  perform  this  oontract,  or  any  part  of  it. 
The  proof  also  tends  to  show  that  T.  J.  Whitley  was  the  other  party  who- 
agreed  to  help  to  support  her.  It  also  appears  that  the  Robertson  county 
land  was  sold  and  conveyed,  all  parties  in  interest  signing  the  deed ;  bnt  the- 
proof  was  very  indefinite  as  to  the  amount  it  brought,  or  what  became  of 
the  purchase  price  thereof.  It  is  shown,  however,  that  appellant  did  not  re- 
ceive any  part  of  it. 

T.  J.  Whitley  cared  for  his  mother  until  about  the  year  1890,  and  Sallia 
Clark,  her  daughter,  cared  for  and  supported  her  until  the  year  1899,  when 
she  died,  at  the  age  of  ninety-seven  years.  The  proof  varies  about  the  cost 
of  supporting  her  from  $60  to  I1S6  per  year.  The  appellant  denies  that,  he 
made  any  contract  with  reference  to  the  support  of  his  mother,  and  olaima 
that  the  only  consideration  for  the  conveyance  referred  to  was,  that  he  re- 
leased his  claim  against  all  the  lands  left  by  his  father  from  the  payment  of 
the  Judgment  for  |210.  He  also  pleaded  the  statute  of  limitation  of  five 
years  as  a  bar  to  appellees*  right  of  recovery  thereon. 

The  court  sustained  a  demurrer  to  his  plea  of  the  statute  of  limitation, 
bat  upon  what  grounds,  we  are  unable  to  determine,  unless  upon  the  idea 
that  the  contract  was  a  continuing  one,  and  no  right  of  action  accrued 
thereon  until  the  death  of  Harriet  Whitley.  Under  our  construction  of  this 
contract  (if  one  was  made,)  it  was  a  continuing  contract  from  year  to  year 
so  long  as  Harriet  Whitley  lived,  and  her  right  of  action  accrued  yearly,  or 
as  least  at  the  end  of  each  year,  for  the  value  of  appellant's  portion  of  her 
support  which  he  had  failed  to  provide.  And  all  of  the  claim  sued  on  was 
barred  by  the  statute  of  limitation  except  for  the  five  years  next  preceding 
the  institution  of  this  action. 

The  statute  of  frauds  section  470,  Kentucky  Statutes,  does  not  apply  to  a 
contract  like  this  for  two  reasons : 

Ist.  Harriet  Whitley  parted  with  her  property  and  completed  the  contract 
on  her  part. 

2d.  That  it  was  a  contract  that  might  have  been  performed  within  a  year 
from  the  making  of  it. 

Harriet  Whitley  might  have  died  within  the  year,  and  there  was  a  possi* 
bility,  in  that  event,  of  the  completion  of  it  within  the  time.  (Berry  v. 
Graddy,  1  Met.,  653;  Benge  v.  Hiatt's  Adm'r,  82  Ky.,  667;  Jones  v.  Comer,. 
26  Ey.  Law  Rep..  774;  Stowers  v.  Hollis,  88  Ey.,  644;  Dickey  v.  Dickinson,. 
105  Ky.,  748;  Myers  v.  Kerb,  21  Ky.  Law  Rep.,  168.) 

Appellant  complains  that  the  lower  court  erred  to  his  prejudice  in  failinfc 
to  permit  him  to  testify  with  reference  to  what  was  said  by  his  mother  and 
brother,  T.  J.  Whitley,  and  himself  at  the  time  of  the  execution  of  the  deed 
or  writing  referred  to.  The  court  erred  in  this,  as  appellee  had  introduced 
T.  J.  Whitley,  a  person  interested  in  the  estate,  who  testified  with  reference-, 
thereto.  The  case  of  Carpenter,  &o.  v.  Rice's  Adm'r,  26  Ky.  Law  Rep.» 
1705,  WAS  where  Rice's  administrator  brought  an  action  against  Carpenter, 
and  there  was  a  contest  about  a  certain  credit  which  Carpenter  claimed 
■faould  have  been  for  a  greater  amount  than  appeared  tu  have  been  endorsed 
by  the  deceased  upon  the  note.  The  administrator  introduced  a  daughter 
and  heir  of  the  decedent,  who  testified  with  reference  to  the  correctness  ot 
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this  credit.  Carpenter,  over  the  objection  of  the  administrator,  was  intro- 
duced as  a  witness,  and  was  properly  permitted  to  testify  as  to  this  iiarticu- 
lar  transaction. 

UncTer  section  606  of  the  Code,  a  person  may  testify  for  himself  concerning 
a  transaction  with  a  decedent  where  one  interested  in  the  est-ate  of  the  dece- 
dent has  testifled  as  to  the  same  transaction.  A  party,  to  sustain  an  attach- 
ment, -must  have  a  just  claim  to  found  it  upon.  Under  the  evidence,  as 
appears  in  the  record,  the  court  properly  sustained  the  attachment,  provided 
appellee's  claim  was  just,  but  as  the  validity  of  the  claim  is  unsettled,  the 
judgment  sustaining  the  attachment  is  set  aside  to  await  the  final  deter- 
mination as  to  the  validity  of  appellee's  claim. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  herewith. 


NICHOLS  &  SHEPARD  CO.  v.  CALDWELL. 

(Filed  May  18,  1904— Not  to  be  reported.) 

Sale  of  engine  and  machinery— Warranty— Breach — Notice — Promise  to  re- 
pair—Equitable adjustment— In  a  sale  by  appellant  to  appellee  of  an  engine 
and  threshing  machine  outfit  at  $1,803,  appellee  put  in  his  old  engine  at  2750 
as  part  pay,  and  gave  his  notes,  with  a  mortgage  on  the  outfit  for  the  bal- 
ance of  the  price.  In  the  sale  appellant  warranted  the  engine  and  ma- 
chinery as  sound  and  all  right.  Appellee,  disco vering  in  a  few  days  that  the 
engine  was  defective,  notified  appellant  thereof,  who  sent  a  man  to  fix  it, 
but  who  failed  to  remedy  the  defects.  Upon  further  notice  appellant  con- 
tinued to  promise  to  repair,  but  failed  to  do  so.  Finding  that  he  could  not 
profitably  run  the  machinery,  after  a  thorough  trial,  appellee  offered  to  re- 
turn it,  but  appellant  refused  to  accept  it  or  to  rescind  the  contract,  and 
brought  suit  on  the  notes  and  to  enforce  the  lien.  Appellee  filed  answer, 
alleging  the  machine  was  worthless  and  again  tendered  it  to  appellant,  and 
also  filed  a  counterclaim  for  $750,  the  value  of  the  old  engine.  Upon  the 
trial  the  court  gave  appellee  judgment  for  $650,  and  cancelled  the  notes  sued 
on.  Held— That  as  the  evidence  showed  that  the  machinei-y  was  inherently 
bad  and  of  little  value,  and  was  kept  by  appellee  upon  repeated  assurances 
by  appellant  that  it  would  be  repaired  and  made  to  do  good  work,  this  court 
is  not  inclined  to  disturb  the  finding  of  the  chancellor.  But  it  appearing  that 
appellee,  during  the  time  he  run  the  machine,  made  a  net  balance  of  $260 
above  his  expenses.  Including  his  own  services,  and  the  chancellor  having 
fixed  the  value  of  the  old  engine  at  $650,  in  order  that  the  contract  may  be 
rescinded  on  equitable  terms,  and  as  far  as  practicable  place  the  parties  in 
statu  quo,  it  is  ordered  that  the  judgment  be  reversed,  with  directions  to 
allow  appellant  a  credit  for  $360  for  the  excess  received  by  appellee  in  the 
threshing,  over  and  above  his  expenses  and  his  own  services,  and  for  $200 
damages  to  the  machinery  during  the  time  it  was  used  by  appellee,  leaving 
a  balance  of  $200,  for  which  a  ppellee  should  have  judgment  on  his  counter- 
•claim,  with  interest  from  July  30.  1901 ;  appellant  to  recover  his  costs  in  this 
court  and  appellee  will  recover  costs  in  the  circuit  court. 

J.  H.  Shelton,  A.  C.  Hergman  and  White  &  Ray  for  appellant. 

Bobbins  &  Thomas  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 
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OplnioB  of  the  ooart  by  Judge  Hobson. 

In  May,  1901,  the  Nichols  &  Shepard  Co.  sold  to  J.  I.  Caldvvell.  a  IGhorse 
traction  engine,  a  52- inch  grain  separator  with  steel  bagger  and  wind 
stacker.  In  payment  he  delivered  to  it  an  old  engine,  which  it  took  at  |750, 
and  he  executed  to  it  his  notes  for  11,160.75.  He  failed  to  pay  the  notes,  and 
this  suit  was  filed  by  the  Nichols  &  Shepard  Co.  to  recover  on  the  notes  and 
enforce  a  lien  given  to  secure  them.  Caldwell  answered  that  at  the  time  he 
bought  the  machine  and  executed  the  notes  tlierefor,  the  plaintiff  warranted 
all  the  machinery  to  be  well  made,  of  good  materials,  and  with  proper  ninn- 
agement  capable  of  doing  well  the  work  for  which  the  machines  were  re- 
spectively made;  thafc  the  machinery  did  not  come  up  to  the  warranty,  and 
was  'Worthless;  that  as  soon  a$>  he  found  this  out  he  offered  to  return  the 
machinery  to  the  plaintiff,  but  it  refused  to  tnke  it  back,  or  to  give  back  to 
him  the  notes  or  the  property  which  it  had  received  from  him,  or  its  value; 
that  the  machinery  was  of  no  value  for  the  purpose  for  which  it  was  made, 
and  that  but  for  the  warranty  he  would  not  have  bought  it;  that  the  $760 
obtained  from  him  on  the  machinery  in  the  old  engine  was  obtained  with- 
out consideration;  that  within  less  than  five  days  after  first  starting  the 
machinery  he  gave  to  plaintiff  at  Battle  Creek,  Mich.,  through  its  local 
agent,  and  to  its  general  managing  agent  at  Nashville,  Tenn.,  notice  that 
the  machinery  failed  to  fill  the  warranty,  but  that  the  defect  was  of  such  a 
nature  that  he  could  not  tell  what  it  was  or  where  it  was,  and  that  plaintiff 
had  not  remedied  the  defect,  and  was  unabel  to  make  the  machinery  work. 
He  made  his  answer  a  counterclaim  against  the  plaintiff  and  prayed  judg- 
ment against  it  for  the  value  of  the  old  engine.  The  written  contract  under 
which  the  machinery  was  sold  was  flleicl  as  a  part  of  the  answer  and  referred 
to  as  containing  the  warranty  relied  on.  The  warranty  contained  in  the 
writing  is  in  these  words : 

**This  machinery  is  purchased  and  sold  subject  to  the  following  express 
warranty  and  agreement,  and  none  other,  to  wit:  That  said  machinery  is 
well  made,  of  good  material  and  with  proper  management,  capable  of  doing 
well  the  work  for  which  the  machines  respectively  are  made,  and  sold  con- 
ditioned that  if  within  five  days  from  its  first  use  it  shall  fail  to  fill  this 
warranty,  written  notice  shall  bo  immediately  given  by  the  purchaser  to 
Nichols  &  Shepard  Co.,  at  Battle  Creek,  Mich.,  by  registered  letter  (and 
written  notice  also  to  the  local  dealer  through  whom  the  same  was  received), 
stating  particularly  what  parts  and  wherein  it  fails  to  fill  the  warranty. 
Reasonable  time  shall  be  allowed  the  company  to  get  to  the  machine  with 
its  workmen  and  remedy  the  defect,  if  any  there  be  (unless  it  be  of  such  a 
nature  that  a  remedy  may  be  suggested  by  a  letter, )  the  purchaser  to  render 
friendly  assistance  and  cooperation  in  making  the  machinery  a  practical 
snocess.  If  a  workman  visits  the  machine  for  the  company  and  does  not 
leave  it  working  satisfactorily,  the  purchaser  shall  give  imiundiate  notice  to 
the  company  at  Battle  Creek,  Mich.,  by  registered  letter  as  before  (and  also 
to  the  local  dealer.)  and  state  in  writing  specifically  any  failure  or  neglect 
complained  of,  and  allow  time  for  another  w^orkman  to  be  sent  to  examine 
the  machine  and  its  workings;  if,  after  giving  the  notices  as  above  provided, 
any  part  of  the  machinery  can  not  be  made  to  fill  the  warranty,  that  part 
which  fails  shall  be  returned  immediately  by  the  undersigned  to  the  place 
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where  it  was  reoeived.  with  the  option  of  the  oomiMDy,  either  to  fumisb 
another  machine,  or  part,  in  place  of  the  machine  or  part  so  returned,  whlcb 
shall  perform  the  work,  or  return  the  money  and  notes  which  have  been  re- 
ceived by  the  company  for  the  same,  and  thereby  rescind  the  contract  to  that* 
ezcent  or  the  whole,  as  the  case  may  be,  and  be  released  from  any  further- 
liability  herein.  The  failure  of  any  separate  machine,  or  any  part  thereof^, 
shall  not  affect  the  contract  or  liability  of  the  purchaser  for  any  other  sep- 
arate machine,  or  for  any  port  of  such  machines  as  are  not  defective.  It  i» 
expressly  agreed  that  said  company  shall  be  liable  only  for  the  return  of 
cash  and  notes  payable  to  its  order  actually  received  by  it,  and  not  for  any 
machinery  or  other  property  taken  hereon  as  part  payment." 

The  plaintiff  filed  a  demurrer  to  the  answer,  which  was  overruled  to  so 
much  of  the  answer  as  set  up  a  defense  to  the  notes,  but  sustained  so  mucb 
of  it  as  plead  a  counterclaim.  The  defendant  then  amended  his  counter- 
claim, pleading  that  the  engine  which  he  delivered  to  the  plaintiff  was  of 
value  $750,  and  was  obtained  from  him  without  consideration.  In  another 
amended  answer  he  pleaded  that  within  five  days  of  its  first  use,  he  gave  no- 
tice by  telephone  and  in  person  to  the  plaintiff's  local  agent  and  its  traveling- 
agent,  Long,  and  that  they  were  present  when  he  was  trying  to  operate  the 
machine,  and  saw  that  it  failed  to  fill  the  warranty ;  that  he  bought  the  ma- 
chinery to  be  used  in  threshing  wheat,  and  plaintiff's  agents  who  sold  it  to 
him  represented  to  him  that  the  engine,  separator  and  attachments  were  all 
that  were  necessary  to  thresh  and  separate  wheat,  and  that  at  the  time  he 
bought  the  machinery  and  executed  his  notes  therefor,  plaintiff's  agenta 
from  whom  he  bought  it,  knowingly,  falsely,  fraudulently,  and  with  the 
fraudulent  intent  to  deceive  and  cheat  him,  and  to  induce  hiro  to  buy  the 
machinery,  represented  to  him  that  it  was  well  made,  of  good  material,  and 
with  proi)er  management  capable  of  doing  the  work  for  which  it  was  sold, 
and  that  the  engine  was  a  good  16  horsepower;  that  all  these  statements  were 
false  and  fraudulent,  and  were  made  with  intent  to  deceive  him,  and  induce 
him  to  buy  the  machine;  that  relying  thereon,  he  executed  the  contract  and 
notes  sued  on,  and  but  for  them  he  would  not  have  bought  the  machinery 
or  executed  the  notes;  that  the  machinery  was  of  bad  material  and  work- 
manship, but  this  was  of  a  hidden  nature,  and  could  not  be  detected  with- 
out opening  it  and  going  inside  of  it.  but  that  it  was  so  rudely  and  badly 
constructed  that  the  defects  could  not  be  remedied  without  its  being  rebuilt. 
The  plaintiff,  by  its  reply,  controverted  the  allegations  of  the  amended  an- 
swer, denying  that  its  agents  induced  the  defendant  to  buy  the  machinery 
by  any  false  or  fraudulent  representations,  or  made  to  him  any  false  repre- 
sentations at  the  time  he  executed  his  notes,  or  that  they  made  any  other 
statements  about  the  machinery  than  those  contained  in  the  written  con- 
tract; alleging  that  if  they  did,  they  acted  beyond  the  scope  of  their  author- 
ity, and  the  defendant  never  knew  this.  The  case  being  submitted  on  the 
evidence,  the  court  entered  a  judgment  in  favor  of  the  defendant  on  the 
counterclaim  for  1600.80,  and  dismissed  the  plaintiff's  petition,  with  costs. 

The  evidence  for  the  defendant  showed  these  facts:  He  had  been  running- 
engines  and  separators  for  eleven  years.  He  had  an  old  engine  of  the  plain- 
tiffs' make,  and  in  the  spring  of  1901  G.  W.  Long,  the  traveling  salesman  of 
the  plaintiff,  and  A.  D.  Peyton,  its  general  manager  at  Nashville,  came  to 
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his  house  after  there  had  heen  some  understanding  with  Moss  St  Beese,  of 
Clinton,  Ky.,  who  were  the  plaintiff 's  local  agents.  A  oontraot  was  madefor^ 
the  purchase  of  the  new  rig  for  81,890,  the  old  engine  being  taken  in  at  $760. 
The  new  machinery  was  shipped  to  Stubbs,  Ky. ,  and  was  there  received  by 
the  defendant  and  taken  to  his  house.    In  going  from  the  station  to  his. 
house,  after  Long  had  turned  over  the  machinery  to  him,  he  had  some  trouble^ 
in  going  up  hill  from  the  fact  that  the  water  came  out  of  the  boiler  into  the 
cylinder.     At  this  time  he  had  not  executed  his  notes  for  it.    After  he  had 
reached  his  house  the  engine  was  fired  up  on  several  occasions  to  exhibit  the- 
machinery  to  other  persons  proposing  to  purchase,  and  while  the  persons  ta 
whom   the  machinery  was  exhibited  were  satisfied,  Caldwell  noticed  the- 
same  trouble  he  had  had  in  bringing  the  machinery,  home  from  the  station. 
He  made  complaint  to  Peyton,  the  general  manager,  and  Peyton   said  he^ 
would  make  it  all  right.    This  was  before  he  signed  the  notes.    He  refused 
to  sign  the  notes  when  presented  by  Long  until  he  talked  with  Peyton,  and 
he  said  to  ^  on  and  sign  the  notes,  and  he  would  make  everything  all  right. 
Caldwell  then  signed  the  notes.    This  was  while  the  machinery  was  at  his:: 
house,  and  before  he  began  to  use  it.    He  first  used  it  on  Monday,  June  24, 
and  they  had  to  stop  four  or  five  times  in  going  a  half  a  mile.    When  they 
started   it  to  running  the  engine  failed  to  develop  power,  blew  the  water 
through  the  cylinder,  and  they  could  not  keep  up  a  head  of  steam.    That, 
evening  he  notified  Moss  &  Reese  and  Long,  at  Clinton,  Ky.,  also  notified 
them  the  next  day,  and  two  or  three  days  later  notified  Peyton,  at  Nashville. 
All  of  this  was  by  telephone.    Several  times  afterward  notices  were  given, 
by  telephone,  and  in  the  next  few  days.    Peyton  answered  that  he  would 
send  a  man  at  once  to  fix  the  engine,  but  the  man  did  not  come  for  some- 
time, or  until  about  July  9,  and  then  did  nothing.     Caldwell  worked  with, 
the  machine  about  twenty  days,  and  then  quit.    He  paid  his  hands  for  fifteen- 
days'  work.    The  machinery  was  never  satisfactory.     The  separator  gave^ 
trouble  from  breaking,  and  the  engine  did  not  develop  power.    When  Pey- 
ton was  notified  of  the  trouble  he  said  he  would  make  everything  all  right, 
but  this  he  failed  to  do,  and  Caldwell  offered  to  deliver  the  machinery  back 
to  them  at  the  place  where  he  received  it.    After  he  quit  threshing,  or  about. 
that  time,  he  notified  the  plaintiff  at  Battle  Creek,  Mich.,  by  registered 
letter,  of  the  defects  in  the  machinery,  and  would  have  done  so  sooner  ir 
Peyton  had  not  said  that  everything  would  be  all  right.    He  threshed  about 
15,000  bushels  of  wheat  with  the  machine  In  the  twenty  days.    Its  estimated 
capacity  was  about  8,000  bushles  a  day.    The  offer  to  return  the  machinery 
was  after  he  stopped  threshing,  and  was  made  to  Peyton  and  Long.    After 
this  he  threshed  six  bushels  of  peas  with  the  machinery  as  an  experiment,  to. 
see  how  it  would  do.    The  proof  for  the  plaintiff  contradicts  the  defendant 
on  eveiy  point,  but  In  view  of  some  letters  in  the  record  and  the  testimony 
of  disinterested  witnesses  sustaining  the  defendant,  we  are  not  disposed  to. 
disturb  the  chancellor's  conclusion  on  the  facts.    The  defendant  was  a  man. 
of  experience  in  the  business,  he  had  several  other  experienced  men  to  assist. 
him  In  the  operation  of  the  engine  and  separator  at  different  times,  and  we 
are  inclined  to  the  oonolusion  that  the  trouble  was  due  to  an  inherent  defect 
in  the  engine  by  reason  of  which  it  failed  to  develop  proper  power.    We  alsa 
conclude  that  he  promptly  notified  Peyton  by  telephone,  of  the  trouble,  alsa 
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Hiong  and  Moss  &  Reese;  and  Peyton  promised  to  send  a  man  at  once  to 
remedy  thu  trouble.    The  man  came  about  the  9th  Of  July,  and  he  went 
away  without  doing  anything.    On  these  facts,  what  is  the  law  of  the  caseP 
It  will  be  observed  that  the  written  warranty  is  upon  the  condition  that 
If,  within  five  days  from  its  first  use,  the  machinery  shall  fail  to  fill  the  war- 
ranty, written  notice  shall  be  immediat-ely  given  by  the  purchaser  to  Kichols 
&  Shepard  Co.,  at  Battle  Creek,  Mich.,  by  registered  letter,  and  also  to  the 
local  dealer;   reafwnable  time  shall  then  be  allowed  the  company  to  get  to 
4ihe  machinery  and  remedy  the  defect;  if  a  workman  visits  the  machine  for 
the  company,  and  does  not  leave  it  working  satisfactorily,  the  purchaser 
«hall  give  immediate  notice  to  the  comrtany  at  Battle  Creek,  Mich.,  by  regis- 
tere<l  letter,  as  before,  and  allow  time  for  another  workman  to  be  sent;  and 
if  after  all'  this  any  part  of  the  machinery  can  not  be  made  to  fill  the  war- 
xanty,    that  part  shall   be  immediately  returned   by  the   purchaser  to   the 
place  where  it  was  received,  with  the  option  of  the  company  either  to  fur- 
nish another  in  place  of  it,  which   shall  perform   the  work,  or  return  the 
money  and  notes  which  had  been  received  by  the  company,  and  thereby  re- 
•scind  the  contract  and  be  released  from  any  further  liability  thereon.     It  is 
expressly  agreed  that  the  company  shall  be  liable  only  for  the  return  of  cash 
and  notes  actually  received  by  it,  and  not  for  any  machinery  or  other  prop- 
erty taken  as  part  payment.     Caldwell  did  not  give  written  notice  by  regis- 
tered letter  to  Nichols  &  Shepard  Co.,  at  Battle  Creek,  Mich.,  that  the  ma- 
•chine  failed  to  fill  the  warranty,  nor  did  he  notify  them  by  registered  letter 
immediately,  when  the  workman  who  visited  the  machine  for  the  company 
did  not  leave  it  working  satisfactorily.     The  only  notices  he  gave  were  ver* 
bal  notices  to  Peyton,  Long,  and   the  local  agents,  and  while  these  were 
promptly  given,  they  were  not  a  sufficient  compliance  with  the  contract.     It 
is  said  that  the  agreement  to  give  a  notice   in  writing  was  only  an  agree- 
ment to  fuinjsh  certain  evidence  of  notice,  and  when  the  notice  was  given 
verbally,  and  was  acted  on,  or  agreed  to  be  acted  on,  this  was  a  waiver  of  a 
written  notice.     But  a  waiver  of  this  sort  can  not  be  implied  simply  from 
the  fact  that  Peyton  said  he  would  send  a  man  to  fix  the  machine.    There 
was  not  enough  in  this  to  show  a  waiver  of  a  stipulation  in  the  contract. 
Besides,  the  notice  was  to  be  given  to  the  company  at   Battle  Creek,  Mich. 
Peyton  was  at  Nashville,  Tenn.,  and  it  ain  not  be  presumed  on  the  facts 
shown  that  either  pfirty  had  in  mind  the  notice  to  him,  as  he  had  made  the 
«ale,  the  notice  which   was  required  to  te  given  to  the  company  at  Bat- 
tle Creek,  Mich.      It  is   settled   that  to   recover  a  warranty  like  this  the 
purchaser  must  comply  with   its  terms   (Frick  Co.    v.   Morgan   &   Co.,   24 
Ky.  Law  liep.,  83fi;  Usborne  v.    Taylor,   8  Ky.  Law  Kep.,  859),  and  where 
there  is  a  breach  of  the  warranty,  tLe  purchafier  must  offer  to  return  the 
property  within  a  reasonable  time  after  discovering  the  defectiveness  of  the 
machinery,  and  if  he  fails  to  do  so,  the  sale  becomes  absolute.     (McCormiok 
Harvesting  Machine  Co.    v.  Arnold,   25  Ky.  Law  Kep.,  663.)    But  in   this 
-case,    before  Caldwell  completed   the  contract  by  executing  the  notes,  he 
became  apprehensive  that  the  machinery  was   not  all  right  and  refused  to 
sign   the  notes.    He  was  induced  to   sign  them  by  the  assurance  of  Peyton 
that  he  would  make  everything  all  right.     While  Peyton  denies  this,  his 
letters  to  Caldwell  tend  to  confirm  Caldwell's  statement,  which  is  also  oon- 
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flnned  by  the  subsequent  conduct  of  both  Caldwell  and  Peyton.  We,  there-^ 
fore,  conclude  that  the  chancellor  was  warranted  in  finding,  from  the  eYi- 
dence,  that  the  notes  were  executed  upon  the  faith  of  the  agreement  of 
Peyton  that  he  would  make  everything  all  right,  and  that  this  he  failed  to 
do.    What  then  are  the  rights  of  the  parties v 

The  parties  might,  by  a  subsequent  parol  agreement,  modify  the  written 
contract  which  they  had  made.  Peyton  was  the  general  mannger  of  the- 
oojnpany  and  had  authority  as  such  to  make  such  u  contract  with  Caldwell. 
It  was  within  the  scope  of  his  apparent  authority,  and  when  he  induced 
Caldwell  to  give  the  notes  by  assuring  him  thfit  he  would  make  the  ma  • 
chinery  all  right,  the  company  is  bound  by  his  agreement,  and  can  not, 
when  it  failed  to  comply  with  it,  enforce  the  notes.  The  contract  between 
the  parties  must,  therefore,  be  rescinded,  and  the  engine  and  separator  with 
attachments  should  be  adjudged  to  appellant. 

As  to  how  the  rights  of  the  parties  should  be  settled  upon  a  rescission,  we 
have  had  fcreat  difficulty  in  determining.     Caldwell  threshed  with  the  outfit 
15,000  busbies  of  wheat  at  8  cents  a  bushel,  amounting  to  {1,200.    His  ex- 
penses were  161.36  for  fifteen  days,  amounting  to  1919. S5,  which  would  leave 
a  net  balance  in  his  hands  of  $280.76.     He  delivered  to  the  appellant  the  old 
engine,  which  It  took  at  1750  in  the  trade,  but  we  do  not  find  in  the  trans- 
cript any  evidence  by  appellant  as  to  its  real  value,  except  it  comes  out  in- 
cidentally, that  the  commissions  to  the  agent  for  making  the  sale,  which 
would  depend  upon  the  value  of  this  engine,  were  to  be  taken  up  later  when 
this  was  ascertained.      The  record  does  not  show  how  old  it  wqs,   or  how 
long  it  had  been  used,  or  what  was  its  state  of  repair.     It  is  stipulated  in 
the  contract  that  the  company  shall  not  be  liable  for  any  machinery  nr  other 
property  taken  as  part  payment  thereon.    There  is  no  charge  of  mistake  or 
frand   in   the  execution  of  the  contract  in   this  particular.     But  n  court  of 
equity  will  not  enforce  a  contract  which  is  harsh  and  oppressive.     When  the- 
eontract  is  rescinded  it  must  be  rescinded  upon  equitable  terms,  and  as  far- 
as  practicable  the  court  must  place  the  parties  in  statu  quo.    The  parties 
can    not,  by  previous  contract,  tie  the  chancellor's  conscience  and  require- 
him  to  do  what  is  inequitable  when  he  rescinds  the  contract.     The  circuit. 
court,  seems  to  have  valued  the  old  engine  at  $650,  and  from  such  knowledge 
as  we  have  of  such  transactions  this  seems  to  be  a  fair  conclusion.    We  can- 
not tell  from  the  record  how  much  the  new  machinery  was  damaged  by  the 
nse  Caldwell  made  of  it,  but  that  it  was  damaged  is,  we  think,  clear  from 
the  ervidence.     Upon  the  whole  ease,  making  the  best  approximation  we  can^ 
we  have  reached  the  conclusion  that  Caldwell  be  charged  with  $260  for  bal- 
anoe  received  by  him  for  the  threshing,  over  and  above  his  own  services,  and 
that  he  should  also  be  charged  with  $200  for  damages  to  the  new  machinery,. 
and  that  this  sholud  be  set-off  against  the  $650  allowed  against  the  company 
for  the  value  of  the  old  engine.     Caldwell  tendered  the  machinery  back  as. 
soon  as  he  became  satisfied  that  Peyton  was  not  going  to  make  it  do  all* 
ri^bt.    His  delay  in  tendering  it  l)ack  was  due  to  Peyton's  assurance  that  he- 
would  send  a  man  to  fix  it.    And  while  he  was  not  in  the  wrong  in  contin^ 
Qins  to  use  the  machinery  as  he  did,  he  ought  to  compensate  the  company- 
for  the  injury  to  the  property  while  he  was  running  it. 

On  the  return  of  the  case  to  the  circuit  court,  a  judgment  will  be  entered 
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^esoindlng  the  oontract  and  adjudging  to  appellant  the  property  In  oontro- 
"versy,  and  a  judgment  will  be  entered  in  favor  of  Caldwell  for  ISOO,  with 
interest  from  July  80,  1901.    Appellant  will  recover  costs  in  this  court,  and 
"Caldwell  will  recover  costs  in  the  circuit  court. 
Judgment  reversed  and  cause  remanded  for  a  judgment  as  above  indicated. 


STANDARD  OIL  CO.  v.  COMMONWEALTH. 
(Filed  June  8,  1904— Not  to  be  reported.) 

1.  Appeal— Submission— Motion  to  dismiss— A  motion  to  dismiss  an  ap- 
peal after  it  has  been  submitted  for  trial  in  the  Court  of  Appeals,  comes  too 

2.  Indictment — Peddling- -An  indictment  charging  that  the  defendant  did 
-sell,  vend  and  offer  to  sell  goods,  wares  and  merchandise,  to  wit,  oil  to  D. 
M.  Young  and  G.  W.  Lane,  six  different,  distinct  and  separate  times  within 
twelve  months  prior  to  the  finding  of  the  indictment,  it  being  then  an  itin- 
-erant  peddler  without  first  having  a  license  to  do  so,  is  good. 

8.  Evidence— In  an  indictment  for  peddling  without  a  license,  where  the 
evidence  shows  that  appellant  had  a  storage  plant  at  Mt.  Sterling  of  about 
«50,000  gallons,  from  which  it  supplied  the  retail  merchants  in  the  neighbor- 
ing towns  with  oil  for  illuminating  purposes,  delivered  from  a  tank  wagon 
from  ten  gallons  up,  and  that  appellant's  agent  sold  from   said  wagon   ag 
often  as  six  times  in  one  year  to  a  saloon  in  Owingsville,  for  its  own  use 
^nd  not  for  retail,  and  at  a  price  less  than  the  regular  retail  price  for  such 
^11,  such  sales  constituted  the  appellant  guilty  of  being  an  itinerant  peddler' 

Humphrey,  Burnett  Sc  Humphrey  and  Bobert  H.  Winn  for  appellant. 

N.  B.  Hays  for  appellee. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant  was  indicted,  tried  and  convicted  in  the  oourt  below  of  the 
x)ffense  of  peddling  without  license,  and  its  punishment  fixed  at  a  fine  of 
tBOO.  A  new^  trial  was  refused,  and  it  asks  at  the  hands  of  this  court  a  re- 
versal of  the  judgment  of  conviction. 

The  case  was  submitted  at  the  September  term,  1901,  and  appellant's 
t)rief  was  filed  on  October  1  of  the  same  year.  The  case  remained  under 
^submission  awaiting  a  brief  for  appellee,  until  the  2d  day  of  February,  1904, 
at  which  time  the  attorney  general  filed  a  motion  to  strike  from  the  record 
the  bill  of  exceptions,  motion  and  grounds  for  new  trial,  and  all  the  trans- 
cript which  is  contained  in  the  bill  of  exceptions,  and  also  to  dismiss  the 
appeal. 

We  are  of  opinion  that  the  motions  come  too  late,  and  that  appellee  has 
waived  any  right  it  may  have  had  to  make  the  objections  now  presented.  It 
has  been  repeatedly  held  by  this  court  that  such  motions  come  too  late  when 
made  after  a  submission  of  the  case.  (Bailey  v.  Louisville  &  Nashville  B. 
B.  Co. ,  19  Ky.  Law  Bep. ,  1617 ;  Welsh  v.  National  Cash  Begister  Co. ,  103 
ky. ,  192. ) 

One  of  the  complaints  of  appellant  is  that  the  indictment  is  fatally  defec- 
tive, and  that  the  court  below  erred  in  overrnllns:  the  demurrer  thereto. 
The  contention  of  appellant  being  that  the  indictment  does  not  charge  that 
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the  sales  mentioned  therein  were  made  hy  appellant  as  an  itinerant  peddler, 
or  in  the  course  of  its  bnsiness  as  an  Itinerant  peddler.  The  accusation  in 
the  indictment  is  that  the  appellant  was  guilty  of  the  offense  of  peddling 
without  a  license;  and  the  speviflo  charge,  that  It  did  "fiell,  rend  and  offer 
to  sell,  goods,  wares  and  merchandise,  tu  wit,  oil,  to  D.  N.  Young  and  G. 
W.  Lane,  six  different,  distinct  and  separate  times,  it  being  then  an  itin- 
erant peddler,  without  having  first  secured  a  license  so  to  do. "  *  *  •  We 
think  this  language  in  substance  and  effect  means  to  charge,  and  does 
charge,  that  the  sales  mentioned  were  made  by  appellant  as  an  itinerant 
peddler.  We  are  of  opinion,  therefore,  that  the  indictment  sets  forth  the 
offense  charged  in  such  manner  as  to  comply  with  the  statute  upon  which  it 
is  based,  and  with  such  certainty  as  to  apprise  the  appellant  of  the  nature 
of  the  accusation  upon  which  it  was  to  be  tried,  and  to  constitute  a  bar  to  a 
subsequent  prosecution  for  the  same  offense.  It  follows,  therefore,  that  the 
lower  court  did  not  err  in  overruling  the  demurrer.  The  case  was  tried  by 
the  court  without  the  intervention  of  a  jury,  and  on  Its  own  finding  of  the 
facts,  it  adjudged  appellant  guilty  and  fixed  the  penalty  as  staked. 

Section  4215,  Kentucky  Statutes,  provides  that  '*all  persons  who  are  by 
this  article  deemed  peddlers,  shall,  before  the  sale  or  attempted  sale  of  any 
article  or  right,  as  herein  contemplated,  procure  and  pay  for  license,  as  re- 
quired by  law;  and  any  peddler  who  shall  violate  the  provisions  of  this  sec- 
tion shall  be  deemed  guilty  of  peddling  without  license  and  punished 
accordingly. ' ' 

.  Section  4216  provides  that  '*all  itinerant  persons  vending  *  *  *  merchau- 
dise  *  ^  *  and  any  other  thing  not  hereinafter  specially  exempt,  shall  be 
deemed  peddlers. ' ' 

The  offense  denounced  by  the  sections  of  the  statute  supra  is  peddling 
without  license.  It  appears  from  the  bill  of  evidence  that  the  Standard  Oil 
Co.  had  a  storage  plant  or  warehouse  of  oil  in  the  town  of  Mt.  Sterling  with 
a  capacity  of  about  60,000  gallons.  From  this  warehouse  it  supplied  the 
retail  merohante  in  the  neighboring  towns,  including  Owingsville,  in  Bath 
county,  with  oil  for  Illuminating  purposes,  the  oil  being  delivered  by  appel- 
lant's agents  from  a  tank  wagon  in  quantities  of  from  ten  gallons  up.  The 
oil  was  then  sold  by  the  retail  merchants  to  consumers.  The  evidence  also 
shows  that  Toung  &  Lane  were  engaged  in  the  saloon  biisinpss  in  the  town 
of  Owingsville;  that  they  kept  a  pool  room  in  connection  with  the  saloon 
and  that  they  carried  a  small  stock  of  edibles,  such  as  sardines,  oysters, 
potted  ham,  crackers,  etc.,  which  were  sold  to,  and  eaten  in  the  saloon  by 
persons  who  drank  at  their  bar.  It  is  further  shown  by  the  evidence  that 
in  the  course  of  twelve  months  before  the  finding  of  the  indictment,  as 
many  as  six  sales,  and  perhaps  more,  were  made  by  the  driver  of  appellant's 
tank  wagon  to  Young  &  liane,  and  that  each  of  these  Fales  was  made  at  the 
then  prevailing  wholesale  price  of  oil  in  Owingsville,  which  was  about  two 
and  one>half  cents  i>er  gallon  less  than  the  retail  price  to  consumers. 

It  ia  apparent  from  the  evidence  that  the  firm  of  Young  &  Lane  were  not 
engaged  in  the  business  of  selling  oil.  They  neither  advertised  nor  held  it 
out  for  sale  to  the  public.  The  firm  consumed  large  quantities  of  oil  for 
lighting  their  place  of  business,  and  though  they  allowed  Hoiace  Lane, 
their  clerk,  and  a  porter  in  their  employ,  to  take  from  their  tank  such  oil  as 
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was  needed  for  personal  use  at  the  retail  price  then  prevailing  in  Owihgs- 
ville,  it  is  manifest  that  the  oil  purchased  by  the  flmi  of  appellant*8  agent, 
was  all  for  use  in  their  saloon.  It  is  true  the  members  of  the  firm  testified 
that  they  would  have  sold  oil  to  any  person  applying  to  them,  but  they 
never  did  in  fact  make  such  a  sale,  or  offer  to  do  so.  What  oil  they  bought 
was  for  their  own  use,  and  not  for  sale  to  consumers. 

Proof  was  introduced  by  appellant  to  the  effect  that  the  oil  in  the  storage 
warehouse  at  Mt.  Sterling,  and  all  of  the  personal  and  real  property  owned 
by  it  and  located  in  Mt.  Sterling,  was  regularly  and  duly  assessed  for  taxa- 
tion in  the  years  1897  and  1898,  and  that  the  taxes  were  paid  thereon  to  the- 
State,  county  and  city.  And  further  that  the  regular  business  of  appellant 
at  Mt.  Sterling  at  the  time  the  sales  to  Young  <&  Lane  were  made,  was  that 
of  selling  illuminating  oil  in  that  town  and  the  surrounding  towns  in 
wholesale  quantities,  and  that  it  had  a  regular  line  of  customers  who  were 
engaged  in  the  business  of  retailing  oil  in  the  surrounding  towns,  including 
Owingsville. 

In  Standard  Oil  Co.  v.  Commonwealth,  107  Ky.,  6C^,  it  was  held  by  this 
court  that  the  Standard  Oil  Co.  was  not  guilty  of  violating  the  law  against 
peddling  without  license,  where  it  appeared  that  it  had  oil  stored  at  central 
points  from  which  it  delivered  to  retail  merchants  in  neighboring  towns,  oil 
for  the  purpose  of  resale,  such  sales  not  being  peddling  within  the  meaning 
of  the  statute. 

In  Hayes  v.  Commonwealth,  107  Ky.,  655,  it  was  also  held  by  this  court 
^hat  where  an  agent  of  the  Standard  Oil  Co.,  who  had  been  but  a  few  days 
in  its  service,  and  was  without  experience  in  its  business,  made  sales  of  oil 
to  two  persons,  one  of  whom  he  supposed  to  be  a  retailer  of  oil  and  a  regu- 
lar customer  of  appellant,  and  the  other  had  told  him  that  his  house  sold  oil, 
such  sales  would  not  authorize  the  conviction  of  the  defendant  of  the  offense 
of  peddling  without  license.  But  in  discussing  the  question  as  to  what  con- 
stitutes peddling  under  the  statute,  this  court  in  that  case  said:  "It  will  be 
seen  that  the  statute  supra  defines  a  peddler,  and  the  indictment  under  con- 
sideration clearly  charges  that  the  defendant  was  an  itinerant  person  and 
that  he  sold  the  oil  in  question.  It  is  undoubtedly  true  that  in  order  to  con- 
stitute a  person  a  peddler,  he  must  not  only  be  an  itinerant  persons,  but- 
must  be  engaged  in  vending  or  selling  the  article  mentioned  in  the  prohib- 
itory statutes  as  a  business  or  occupation.  It  is  not,  however,  necessary  that 
it  should  be  his  sole  business,  nor  even  his  principal  business;  but  it  must, 
nevertheless,  be  a  considerable  part  of  his  occupation.  A  person  may  have 
a  permanent  home  in  this  State,  where  he  may  store  his  principal  goods, 
and  may  even  pay  tax  thereon,  and  still  be  an  itinerant  person,  in  the 
meaning  of  the  statute,  if  he  travels  about  from  place  to  place  vending  or 
selling  the  articles  prohibited  by  the  statute." 

Obviously  the  sales  to  Toung  &  Lane  weie  not  the  result  of  mistake  or 
accident,  nor  were  they  made  by  an  inexperienced  agent,  who  was  ignorant 
of  the  names  and  business  of  appellant's  customers.  They  were  made  re- 
peatedly, and  certainly  not  fewer  than  six  times,  we  are  unable  to  tell  how 
many  more,  as  they  were  continued  throughout  the  year,  and  under  circum- 
stances that  afforded  the  agents  of  appellant  every  opportunity  to  know  that 
Young  &  Lane  Were  not. retailing  oil,  but  were  simply  buying  it  for  the  user 
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of  the  §alooD.  It  oan  not,  therefore,  be  claimed  that  the  agent  sttppoBed 
TouDg  &  Lane  were  dealers  in  oil.  He  must  have  known  that  they  were 
Dot  It  is  farther  manifest  that  the  faot  that  Young  &  Lane  oooasionally 
furnished  their  clerk  and  porter  with  oil  for  personal  use,  or  that  they  would 
hare  sold  it  to  others  if  requested  to  do  jso,  did  not  make  them  retailers  of 
oil,  or  authorize  appellant's  agent  to  so  regard  them.  As  Young  &  Lane 
were  not  retail  dealers  in  oil,  and  the  oil  they  received  of  appellant's  agent 
was  purchased  for  their  own  use,  and  that  fact  was  known,  or  ought  to  have 
been  known,  to  appellant's  agent,  we  are  constrained  to  hold,  as  did  the 
trial  judge,  that  as  to  the  sales  of  oil  to  Young  &  Lane,  appellant  must  be 
deemed  a  peddler;  and  it  being  admitted  that  it  did  not  for  itself,  or  agent 
have  a  peddler's  license,  it  follows  that  the  lower  court  did  not  err  in  find- 
ing appellant  guilty  of  the  offense  charged  in  the  indictment,  or  in  inflict- 
log  upon  it  the  fine  complained  of. 

Wherefore,  the  judgment  is  affirmed. 

Whole  court  sitting  except  Judge  O'Rear. 


PHILLIPS,  &c.  V.  PHILLIPS'  ADM'R,  &c. 

(Filed  May  10,  1904--Not  to  be  reported.) 

Judicial  sales— Purchase  by  attorney— Inadequate  price — While  an  attorney 
has  no  implied  authority  to  purchase  for  his  client  land  fK)ld  at  a  judicial 
sale,  the  law  presumes  that  he  acted  for  his  client,  and  regards  him  as  their 
trustee;  and  where  an  attorney  purchased  land  at  a  decretal  sale  at  a  gn^ssly 
inadequate  price,  where  he  represents  the  interests  of  infant  children  who 
are  parties  to  the  suit,  a  judgment  of  confirmation  and  deeds  made  in  pur- 
suance thereto  should  be  set  aside. 

J.  M.  Roberson  and  Hazelrigg,  Chenault  &  Hazelrigg  for  appellants. 

T.  L.  Edelen  for  appellees. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnuni. 

Frank  Phillips  died  testate,  domiciled  in  Pike  county,  Ky.,  in  July,  1898. 
He  appointed  his  widow,  Nancy  M.  Phillips,  executrix  of  his  estate,  which 
consisted  in  the  main  of  divers  tracts  of  land  located  in  Pike  county,  and  a 
tract  of  2,200  acreH  in  Buchanan  county.  Virginia.  He  directed  that  the 
Virginia  land  should  be  sold  and  the  proceeds  applied  to  the  payment  of  his 
indebtedness,  and  bequeathed  his  various  tracts  in  Pike  county  to  his  wife 
and  children.  In  January,  1899,  Nancy  L.  Phillips,  as  executrix,  brought 
this  action  in  the  Pike  Circuit  Court  against  the  children  and  creditors,  for 
a  settlement  of  h^r  accounts  as  executrix,  and  for  a  sale  of  the  2,200-acre 
tract  of  land  in  Virginia,  to  pay  the  debts  of  her  decedent  and  carry  out  the 
provisions  of  his  will.  The  case  was  referred  to  the  master  commissioner  to 
settle  the  accounts  of  the  executrix  and  to  ascertain  and  report  the  indebted- 
ness of  testator.  His  report  under  the  order  of  reference  was  confirmed  on 
the  11th  of  February,  1901,  and  judgment  was  entered  decreeing  the  sale  of 
the  2,200  acres  of  land  in  Virginia,  and  also  the  various  tracts  of  land  in 
Pllte  county. 

vol.  26—10 
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At  the  sale  made  un^er  this  judgmeDt,  Auxier  &  Butler,  the  attorneys  of 
the  executrix,  became  the  purchaser  of  four  separate  tracts  of  land  lying  In 
Pike  county,  described  in  the  judgments  as  tracts  No.  3,  4.  5  and  6,  at  about 
25  per  cent,  of  their  appraised  value.  They  subsequently  transferred  the 
benefit  of  their  bid  to  the  tract  known  as  tract  No.  6,  lying  on  John's  Creek, 
to  York  &  Williamson.  Exceptions  were  filed  to  the  confirmation  of  the 
■ale  of  each  of  these  various  tracts  of  land,  on  the  ground  that  the  prices  at 
which  they  had  been  sold  were  grossly  Inadequate,  by  the  guardian  ad  litem 
and  creditors  of  the  decedent.  Exception  was  also  made  to  the  confirmation 
of  the  sale  of  the  various  tracts  purchassed  by  Auxier  &  Butler,  the  attor- 
neys of  the  estate,  on  the  ground  that  they  were  representing  the  estate  as 
attorneys  and  could  not  acquire  any  interest  in  the  land  sold  to  the  disad- 
vantage of  their  client.  The  exceptions  were  sustained  as  to  the  Virginia 
land,  but  confirmed  as  to  the  various  tracts  lying  in  the  State  of  Kentucky, 
and  to  reverse  the  judgment  of  confirmation,  this  appeal  has  been  prosecuted 
by  the  guardian  ad  litem  of  the  infant  defendants  and  by  certain  creditors. 
The  executrix  and  mother  of  the  infants  having  died  after  the  institution  of 
the  salt,  the  clerk  of  the  lower  court  was  directed  to  copy  the  entire 
record  with  the  exception  of  the  claims  filed  by  creditors,  the  report  of  the 
oommissioner  and  the  confirmation  thereof,  etc. 

It  is  insisted  by  appellee  that,  as  appellants  are  prosecuting  an  appeal  from 
a  partial  transcript,  and  no  notice  of  the  filing  of  the  schedule  for  such 
transcript  was  served  upon  appellees  as  required  by  section  737  of  the  Civil 
Code,  that  the  judgment  of  the  lower  court  musb  of  necessity  be  confirmed. 
As  the  case  was  submitted  without  objection,  and  the  point  is  raised  for  the 
first  time  in  brief  of  counsel,  it  comes  too  late,  especially  as  the  schedule 
filed  by  appellant  distinctly  sets  out  the  parts  of  the  record  which  the  clerk 
was  directed  to  omit  from  the  transcript,  and  it  Is  apparent  that  the  omitted 
parts  have  no  bearing  ui>on  the  questions  relied  on  for  a  reversal  upon  this 
appeal. 

The  trial  court  properly  refused  to  continue  this  case  until  the  determina- 
tion of  the  litigation  involving  the  title  to  the  8,200  acres  of  land  in  the 
United  States  Circuit  Court  for  the  district  of  Virginia,  as  it  was  impos- 
sible to  determine  when,  or  how,  that  litigation  would  terminate,  and  in  the 
meantime  the  debts  of  the  Kentucky  creditors  were  continually  growing, 
But  the  chancellor  erred  in  confirming  the  sale  of  the  various  tracts  of  land 
which  had  been  knocked  off  by  the  commissioner  to  Auxier  &  Butler.  They 
were  the  attorneys  representing  the  estate,  and  * 'public  policy  demands  that 
there  should  be  no  temptation  on  the  part  of  one  occupying  the  important 
relation  of  attorney,  to  make  private  gain  out  of  the  subject-matter  of  his 
professional  employment."  Whilst  an  attorney  has  no  implied  authority  to 
purchase  for  his  client,  land  sold  at  a  judicial  sale,  yet  if  he  does  purchase^ 
the  law  presumes  that  he  acted  for  his  client,  and  regards  him  as  the  trustee 
of  the  client  respecting  the  property,  unless  he  can  show  that  the  transaction 
was  in  every  way  fair  and  not  to  the  client's  disadvantage.  (3  A.  and  £. 
Ency.  of  Law,  340;  4  Cyc,  968;  Howell's  Heirs  v.  McCreary's  Heirs,  and 
others,  87  Ky.,  3S9. )  In  the  latter  case  Judge  Boberson  said:  "A  pur- 
chase by  an  attorney  under  his  client's  execution  ovez  which  he  has  control 
predisposes  a  chancellor  to  look  on  the  transaction  with  peculiar  jealousy 
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^nd  Bcmtlnj,  and  should  never  be  gnstained  when  it  was  for  a  gromly  in« 
adequate  price  and  exhibits  a  semblance  of  unfairness.'* 

In  Hall  V.  Hallett,  1  Cox,  184,  Lord  Thurlow  said:  "No  attorney  can  be 
permitted  to  buy  in  things  in  course  of  litigation  of  which  he  has  the  man- 
agement.    This  the  policy  of  justice  will  not  endure. " 

The  judgment  in  this  case  was  entered  at  the  instance  of  the  attorney's. 
They  attended  the  sale  thereunder.  They  were  practically  the  only  repre- 
sentatives of  the  infant  defendants,  as  their  mother  had  died,  and  no  one 
seems  to  have  looked  after  their  interest.  Under  this  state  of  fact  they 
should  not  have  been  permitted  to  profit  at  the  expense  of  their  clients.  For 
reasons  indicated  the  judgment  is  reversed  and  cause  remanded,  with  in- 
«tmotions  to  set  aside  the  judgment  of  confirmation  as  to  these  tracts  of 
land  and,  the  deeds  made  the  purchasers  pursuant  thereto,  and  for  such  other 
steps  as  may  he  necessary  to  conform  to  this  opinion. 


•  -♦ 


GLEASON  V.  KENTUCKY  TITLE  CO. 

(Filed  May  19,  1904— Not  to  be  reported.) 

Quashal  of  execution  for  costs— Where  it  does  not  appear  that  a  purchaser 
took  any  part  as  to  whether  a  sale  should  or  not  be  confirmed,  no  costs 
should  be  recovered  against  him  in  a  controversy  between  owner  and  lien- 
holder. 

Ed.  M.  Lewis  for  purchaser  Bloom. 

B.  F.  Washer  for  appellant. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  Hobson. 

It  does  not  appear  that  the  purchaser  took  any  part  in  the  contest  as  to 
whether  the  sale  should  be  confirmed  or  set  aside.  The  controversy  was 
maintained  between  the  owner  of  the  property  and  the  llenholder.  No  cost 
in  this  Gonrt  should  be  recovered  against  the  purchaser.  The  purchaser's 
motion  to  quash  execution  for  cost  is,  therefore,  sustained. 


LBBUS  V.  DUNLAP. 

(Filed  May  20,  1904— Not  to  be  reported. ) 

Contracts— Whera  one  assists  another  under  a  contract,  giving  him  the 
lieneflt  of  his  experience  in  similar  matters,  procured  for  him  the  opinion  of 
able  counsel  and  assisted  in  the  presentation  of  facts  in  defense  of  a  claim 
of  the  auditor's  agent,  there  is  nothing  in  such  services  opposed  to  the  pub- 
lic policy  of  interference  with  public  officials  in  the  administration  of  their 
affairs  of  government,  and  for  his  services  he  may  recover. 

J.  J.  Osborne  for  appellant. 

Lafferty  &  King  for  appellee. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 
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On  the  former  appeal  of  this  oase  (28  Ky.  Law  Bep.,  1481)  the  law  applteabre" 
to  the  facts  set  out  in  the  petition  and  controlling  the  contract  alleged 
therein,  was  discussed. 

We  adhere  to  the  conclusion  there  announced.  Upon  the  return  of  th» 
oase  an  issue  was  made  by  the  answer  upon  the  allegations  of  the  making  of 
the  contract  and  the  performance  of  the  services  under  it  by  appellee.  Thia 
issue  was  submitted  to  the  jury  under  appropriate  lnstrnotions»  and  they 
have  found  in  favor  of  the  contract.  The  jury  were  told,  that  although  they 
believed  the  contract  was  made  as  alleged,  and  the  services  charged  for  were 
rendered  under  it,  yet  that  if  the  services  consisted  in  whole  or  part  of  the 
exercise  of  the  personal  influence  of  said  Dunlap  with  the  auditor  of  the 
State,  or  with  any  of  the  ofScers  of  the  3tate,  they  must  find  for  the  defend- 
ant. There  was  no  evidence  whatever  that  appellee  exercised,  or  attempted 
to  exercise  any  sort  of  personal  influence  in  the  matter,  or  that  he  did  offer 
to  do  what  any  person  might  not  have  done  with  entire  propriety.  The 
sum  of  it  was,  that  he  gave  to  appellant  his  experience  in  similar  transac- 
tions, got  for  him  the  opinions  of  able  counsel  based  upon  the  facts  as 
given  him  by  appellant,  and  assisted  appellant  in  the  arrangement  and 
presentation  of  those  facts,  so  that  upon  their  being  presented  to  the 
auditor's  agent  he  admitted  that  the  claim  being  prosecuted  by  the  State 
against  appellant,  in  excess  of  $2,400,  was  without  just  foundation.  There  is 
nothing  in  these  services  in  conflict  with  that  public  policy  that  is  opposcSd 
to  interference  by  outsiders  with  public  officials,  by  personal  persuasion  or- 
importunity  in  their  administration  of  affairs  of  government. 

Judgment  is  affirmed,  with  damages. 


HOWARD  V.  COMMONWEALTH. 
(Filed  May  20,  1904— Not  to  be  reported.) 

1.  Criminal  law— Where  there  is  nothing  in  the  record  showing  that  the- 
error  complained  of  was  not  known  to  appellant  at  the  time  the  jury  was 
empaneled,  this  court,  by  the  provisions  of  section  281  of  the  Code  of  Prac- 
tice, is  prohibited  from  reversing  from  such  a  cause. 

2.  Same— Continuance— There  being  nothing  in  the  record  to  show  that  a- 
defendant  asked  for  compulsory  process  to  compel  the  attendance  of  his  wit- 
nesses, or  that  he  asked  the  court  to  fix  another  day  in  the  term  for  the  trial 
of  the  prosecution  against  him,  and  in  the  meantime  give  him  compulsory 
process.  It  can  not  be  said  that  the  court  erred  in  overruling  his  motion  for 
continuance  on  the  ground  that  his  witnesses  were  absent. 

Byrd  &  Howard  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Magoffin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant,  Joseph  Howard,  was  tried  and  convicted  in  the  Magoffin 
Circuit  Court  on  the  charge  of  malicious  shooting  and  wounding  Qeorge 
Howard,  with  intent  to  kill,  and  his  punishment  fixed  at  confinement  in 
the  State  i)enitentiary  for  a  x)eriod  of  eighteen  months,  and  from  this  judg- 
ment this  appeal  is  prosecuted. 
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TThe  facts  are  about  as  follows :  George  Howard,  the  party  wounded,  is  an 
^nole  of  the  apiwUant.  On  the  day  of  the  shooting  and  wounding  appellant 
was  at  work  on  his  farm.  George  Howard  and  one  Kendall  Howard,  a 
hrother-in-law  of  appellant,  in  passing  appellant's  farm,  induced  hint  to  go 
with  them  over  on  Licking  creek,  where  they  purchased  some  whisky  and 
all  of  them  drank  of  it  and  became  pretty  drunk.  On  returning  to  appel- 
lant's house  he  invited  them  to  stop  and  take  dinner  with  him,  it  being  about 
tioon.  George  Howard  accepted  the  invitation  and  took  a  seat  on  appel- 
lant's porch.  Kendall  Howard  refused  and  remained  at  the  outer  fence. 
Appellant  insisted  on  his  coming  in  and  getting  dinner.  Kendall  answered 
and  said  *'G — d  d — n  you  and  your  dinner."  They  had  some  warm  words 
-at  the  gate  when  appellant  ran  into  his  house  and  got  his  shot  gun.  His 
wife  caught  hold  of  him,  he  presented  the  gun  in  the  direction  of  Kendall 
Howard,  and  George  Howard  appealed  to  him  not  to  shoot.  Appellant  then 
said  to  George  ^'D — n  you,  do  you  take  it  up,"  and  turned  the  gun  on  him 
and  shot  him  through  the  arm. 

The  oourt  gave  to  che  jury  proper  instructions  on  malicious  shooting,  and 
shooting  in  sudden  heat  and  passion.  The  court  gave  one  on  self-defense 
which  was  unnecessary.  The  appellant  himself  does  not  claim  that  he  shot 
In  self  defense,  but  claims  that  he  did  not  intend  to  shoot  at  all;  that  the 
gun  was  discharged  by  accident.  The  appellant  complains  that  there  was  a 
second  cousin  of  the  wounded  man  on  the  jury  which  tried  him,  and  that  by 
reason  thereof  he  did  not  get  a  fair  and  impartial  trial.  This  fact  is  not 
made  to  appear  until  his  motion  for  a  new  trial.  There  is  nothing  appear- 
ing in  the  record,  by  affidavit  or  otherwise,  that  appellant  did  not  know  this 
fact  before  and  at  the  time  the  jury  was  being  empanelled,  and  even  if  it 
-did  appear  that  he  was  ignorant  of  this  relationship  at  that  time,  this  court 
■is  prohibited  by  section  281  of  the  Code,  from  reversing  for  such  a  cause. 

Appellant  also  complains  that  the  lower  conrt  erred  to  his  prejudice  in  re- 
fasing  to  grant  him  a  continuance  on  account  of  the  absence  of  several  of 
his  witnesses.  The  appellant  filed  his  affidavit  stating  what  he  could  prove 
^  them,  which  the  court  permitted  him  to  read  as  the  evidence  of  the  absent 
witnesses.  The  appellant  contends  that  he  was  entitled  to  the  presence  of 
his  witnesses  or  at  least  he  was  entitled  to  have  compulsory  process  for  them 
•before  he  should  be  forced  into  trial,  and  cites  the  case  of  Adkins  v.  Com- 
monwealth, 98  Ky.,  539,  as  authority  for  his  contention.  We  admit  that  this 
-authority  sustains  him,  but  there  is  nothing  in  the  record  showing  that  he 
•asked  the  oourt  for  such  process  nor  did  he  ask  the  court  to  fix  another  day 
in  the  term,  and,  in  the  meantime,  give  him  compulsory  process  for  his  wit- 
nesses. 

Perceiving  no  error  prejudicial  to  the  substantial  rights  of  the  appellant 
•the  judgment  is,  therefore,  affirmed. 


FRISTOE,  &c.  V.  GILLEN. 

(Filed  May  20,  1904— Not  to  be  reported. ) 

L  Attorney's  fees— Settling  estates— Inequitable  allowance— Seiutrate  coun- 
sel— Minutes  of  last  day — In  an  action  by  the  administrator  against  the  heirs 
of  his  intestate  to  settle  the  estate  and  to  sell  or  partition  the  land,  four  of 
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the  bIz  hein  employed  Beparate  oounsel  to  resist  the  jMirtltlon  of  the  land^ 
On  the  last  day  of  the  term  a  minute  was  made  on  the  minute  book  of  thft> 
court  as  follows:  **C.  Gillen  v.  Margaret  Eden,  &o.    M.  and  E.  allowed  an 
attorney  fee  of  $800  upon  proof  heard,  to  be  taxed  as  cost/'  and  at  the  olosa- 
of  the  minute  book  of  that  day  these  words:  ** Ordered  that  court  adjourned 
until  court  in  course."    This  was  signed  by  the  Judge.    After  the  adjourn* 
ment  and  before  the  next  term,  an  order  was  written  out  at  length,  allow- 
ing Murphy  &  ]^den,  the  attorneys  who  represented  the  appellees,  1800  for- 
their  services,  to  be  taxed  as  costs  in  the  action.    On  the  first  day  of  the  sue 
ceediug  term,  and  before  the  orders  of  the  last  day's  preceding  term  wer»- 
read  and  approved  by  the  court,  appellants  filed  their  affidavit  and  moved 
the  court  to  refuse  to  approve  the  order  allowing  appellees*  counsel  ISOO. 
The  courk  overruled  the  motion  and  approved  the  order.    Held— That  thla 
was  error,  as  it  would  be  inequitable  to  compel  appellants  to  pay  four-sixths^ 
of  the  sum  allowed  appellees'  counsel,  and  then  in  addition  pay  their  own.^ 
9.  Unsigned  orders— Control  of  court— We  are  of  the  opinion,  under  au- 
thority in  1  J.  J.  M.,  114  and  80  Ey.,  877,  that  the  lower  court  had  complete 
power  and  control  over  the  minutes  or  orders  made  on  the  last  day  of  the 
preceding  term,  and  on  the  first  day  of  the  succeeding  term  could  have  ap- 
proved or  disapproved  any  of  such  orders.    The  minute  was  not  a  complete- 
order,  or  of  binding  effect  until  spread  on  the  order  book  and  approved  and 
signed  by  the  court  on  the  first  day  of  the  succeeding  term. 

Lee  &  Hester  for  appellants. 

Murphy  &  Evers  for  appellees. 

Appeal  from  Graves  Gircuiit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Prior  to  the  year  1893  one  J.  W.  Gillen  departed  this  life  intestate  domicile- 
in  Graves  county,  Ey.  He  left  some  personal  estate  and  160  acres  of  land 
situated  in  that  county.  He  left  no  wife  or  children  surviving  him,  his 
only  heirs  being  his  brothers  and  sisters  and  their  descendants,  who  are  ap- 
pellants and  appellees  herein.  His  brother,  C.  Gillen,  one  of  the  appellees^ 
administered  upon  his  personal  estate  and  settled  and  distributed  it. 

In  the  month  of  September,  1903,  G.  Gillen  instituted  this  action,  making 
his  brothers  and  sisters,  and  the  descendants  of  those  who  had  died,  parties 
defendant.  By  this  action  he  sought  to  divide  the  100  acres  of  land  left  by  his 
deceased  brother  between  his  heirs,  alleging  that  it  was  susceptible  of  division 
into  six  equal  parts  without  materially  impairing  its  value,  and  prayed  for 
a  division  and  asked  if  the  court  could  not  adjudge  a  division,  Ihat  then  it 
be  sold  for  the  purpose  of  a  division  of  the  proceeds.  Afterwards  C.  Gillen 
filed  an  amended  petition,  in  which  it  was  alleged  that  one  of  the  api>ellant6, 
Alfred  H.  Gillen,  was  indebted  to  the  estate  of  J.  W.  Gillen,  but  did  not 
state  the  amount,  and  asked  that  this  interest  in  the  land  be  charged  with 
the  payment  of  this  indebtedness.  The  appellants  representing  four  of  the 
six  Interests  in  this  estate,  answered  and  denied  that  the  property  could  be 
divided  without  materially  impairing  its  value,  and  asked  that  the  land 
sold  and  the  proceeds  be  divided.  The  appellant,  Alfred  H.  Gillen,  filed  a 
demurrer  to  the  amended  petition,  which  was  sustained. 

These  appellants  representihg  the  four  interests,  employed  their  own 
oounsel  who  represented  them  in  this  litigation.  The  court  adjudged  a  sale 
of  the  land,  and  on  the  last  day  of  the  term  of  the  court  at  which  the  sale  of 
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the  land  was  ordered,  there  was  placed  on  the  minute  book  of  the  oourt  the 
following  words  and  figures:  **C.  Glllen  ▼.  Margaret  Eden,  &o.  M.  &  E. 
allowed  an  attorney's  fee  of  1800,  upon  proof  heard,  to  be  taxed  as  oost,*' 
and  at  the  close  of  the  minute  book  of  that  day  these  words  and  figures : 
"Ordered  that  oourt  adjourn  until  oourt  in  course."  This  was  signed  by 
the  judge. 

It  appears  that  between  this  day  and  the  next  succeeding  term  of  oourt  an 
order  was  drawn  in  full  allowing  Murphy  &  Eden,  the  attorneys  who  repre- 
nnted  appellees,  $800  for  their  services,  to  be  taxed  as  cost  In  the  action. 
On  the  first  day  of  the  succeeding  term,  and  before  the  orders  of  the  last  day 
of  the  preceding  term  were  read  and  approved  by  the  court,  the  appellants 
filed  their  aflSdavits  and  moved  the  court  that  it  refused  to  approve  the  order 
allowing  appellee's  counsel  the  $300,  for  the  reason,  as  they  claim,  that  they 
had  employed  their  own  counsel  to  represent  them  in  the  litigation,  and 
that  it  would  be  unjust  for  them  to  contribute  to  the  payment  of  appellee's 
counsel,  and  in  addition,  pay  their  own.  The  oourt  overruled  their  motion 
and  approved  the  order,  and  appellants  have  appealed. 

We  are  of  the  opinion  that  the  court  erred  in  making  this  allowance.  This 
oourt  in  the  case  of  Bailey's  Adm'r  v.  Barclay,  &c.,  22  Ey.  Law  Rep.,  1246, 
in  construing  section  489  of  the  Kentucky  Statutes,  said:  **The  statute  is 
only  intended  to  apply  to  that  class  of  cases  where  the  parties  have  a  com- 
mon Interest  and  a  part,  without  objection  from  the  others,  prosecutes  suits 
for  their  joint  benefit  and  only  such  parties  as  are  not  represented  in  the 
case  by  attorneys  selected  by  themselves.  One  jointly  interested  can  not  be 
compelled  to  pay  for  counsel  employed  by  others,  when  he  has  himself  em- 
ployed counsel  to  represent  his  interest."  (74  Ky.,  168;  21  Ky.  Law  Bep., 
76;  11  Bush,  166;  18  Ky.  Law  Rep.,  616. ) 

Appellees  desired  a  division  of  the  land,  appellants  desired  a  sale,  which 
was  obtained.  Appellees  sought  to  deprive  appellant,  A.  H.  Gillen,  of  his 
interest  in  the  laud.  He,  with  the  other  appellants,  employed  their  own 
counsel,  and  it  would  be  inequitable  to  compel  them  to  pay  four-sixths  of 
the  amount  allowed  appellee's  counsel,  and  then  in  addition,  pay  their  own. 
Appellees  contended  that  as  appellants  did  not  except  to  and  pray  an  appeal 
from  the  order  entered  on  the  minute  book  on  the  last  day  of  the  term,  that 
they  can  not  maintain  this  appeal;  that  their  objection  and  exception  to  the 
approval  of  this  order  on  the  first  day  of  the  succeeding  term  was  inefifectual; 
that  it  gave  them  no  right  or  authority  to  prosecute  an  appeal  from  that 
judgment. 

Under  the  authority  of  the  opinions  of  this  court  found  in  1  J.  J.  M.,  114, 
and 80  Ky.,  377,  we  are  of  the  opinion  that  the  lower  court  had  complete  power 
power  and  control  over  the  minutes  or  orders  made  on  the  last  day  of  the  pre- 
oeeding  term,  and  that  on  the  first  day  of  the  succeeding  term  could  have  ap- 
proved or  disapproved  any  of  such  orders.  This  minute  or  order  referred  to 
was  not  a  complete  order  and  of  binding  effect,  until  spread  upon  the  order 
hook  and  approved  and  signed  by  the  court  on  the  first  day  of  the  succeeding 
term. 

B'or  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  consistent  herewith. 
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TUTTLB  V.  CINCINNATI,  NEW  ORLEANS  &  TEXAS  PACIFIC  RY.  CO. 

(Filed  Mc^  20,  1904— Not  to  be  reported. ) 

Railroads—Ejecting  passenger— -Damages— Peremptory  Instruotion— -Where 
a  passenger  on  a  train  was  drinking  and  did  not  pay  or  offer  to  pay  his  fare, 
the  weather  was  mild  and  the  time  of  the  day  was  early  in  the  afterngont 
the  fact  that  he  was  injured  by  a  passing  train  after  he  had  been  put  off  the 
one  on  which  he  attempted  to  ride  as  a  passenger,  did  not  entitle  him  to  re- 
cover in  an  action  for  damages,  where  he  got  off  the  train  with  a  jug  of 
whisky  and  after  a  while  wandering  on  the  track  when  he  was  struck  by  a 
passing  train,  his  having  been  ejected  not  being  the  proximate  cause  of  his 
injury. 

W.  A.  Morrow  for  appellant. 

O.  H.  Waddle  and  John  Galvin  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

Appellant  alleges  in  his  petition  that  he  purchased  a  ticket  for  passage  on 
appellee's  train  from  Somerset  to  Burnside;  that  he  was  at  the  time  drunk 
and  practically  helpless,  mentally  and  physically ;  that  he  boarded  the  train ; 
that  his  ticket  was  taken  from  him  by  some  employe  of  the  train,  or  was 
misplaced  by  him,  but  that  he  is  unable  to  say  which;  that  the  employes  of 
the  train,  knowing  his  condition,  negligently  ejected  him  from  the  train  at 
a  point  remote  from  any  station  or  dwelling,  in  a  dangerous  place,  and 
there  left  him ;  that  while  in  this  helpless  condition  he  wandered  on  to  the 
railroad  track  to  reach  shelter,  and  while  there  was  struck   by  a  passing 
train  and  injured.    His  proof  tended  to  establish  that  he  did  purchase  the 
ticket,  and  was  at  the  time  more  or  less  drunk.    He  was  able  to  get  on  the 
train  and  to  control  his  own  movements.    When  the  conductor  asked  him 
for  his  ticket  after  the  train  had  started  h&  was  unable  to  produce  It.     He 
refused  to  tell  the  conductor  where  he  was  going.     A  brakeman  attempted 
to  help  him  find  his  ticket,  but  it  was  not  found.    Appellant  did  not  pay  or 
offer  to  pay  his  fare.     Thereupon  the  train  was  stopped,  and  he  was  invited 
to  get  off,  which  he  did.    The  weather  is  not  shown  to  have  been  inclement, 
the  season  was  in  the  month  of  April,  the  time  of  day  was  shortly  after 
noon.    Appellant  had  with  him  a  jug  of  whisky.     He  was  not  so  drunk  but 
what  he  remembered  all  that  was  recited  above.    He  knew  about  where  he 
was  when  he  left  the  train,  and  started  in  the  proper  direction  to  reach    his 
home;  but  he  admits  that  he  took  more  of  his  whisky,  and  contimied    to 
do  so  at  intervals.     He  became  so  drunk  that  he  laid   out  all  night  in    the 
vicinity  of  the  railroad  track.     Early   the  next  morning  he  wandered   on 
to  the  track,  sat  down  on  its  edge,  and  went  to  sleep.     It  was  then  that  he 
was  injured  by  the   passing  train,  whose  operators  were   unaware  of  his 
presence  or  condition  so  far  as  anything  in  the  record  shows. 

At  the  conclusion  of  plaintiff's  evidence  the  court  peremptorily  instructed 
the  jury  to  find  a  verdict  for  the  defendant.  It  is  of  this  action  of  the  court 
that  appellant  complains  on  this  appeal.  While  it  is  settled  that  those  In 
charge  of  a  railroad  train  in  ejecting  a  drunken  passenger  who  fails  to  pay 
his  fare,  or  to  produce  a  ticket,  must  exercise  due  care,  such  as  may  be  re- 
uired  by  the  circumstances,  in  selecting  a  place  for  depositing  such  passen- 
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ger  as  that  he  will  probably  be  able  to  proteot  himself,  or  oaD  be  afforded 
protection  by  others,  from  danger  from  passing  trains  at  that  point,  and 
from  danger  on  account  of  the  inclement  condition  of  the  weather,  etc. ,  yet 
the  condition  of  the  person  ejected  roust  be  such  that  it  would  reasonably 
indicate  to  the  milroad  employes  that  he,  on  account  of  his  condition  and 
the  surrounding  circumstances,  would  be  liable  to  such  injury.  (L.  &  N. 
B.  R.  Co.  V.  Ellis*  Adm'r.,  97  Ky.,  840;  Fagg's  Adm'r  v.  L.  &  N.  R.  R. 
Co.,  23  Ky.  Law  Rep.,  888;  Brown's  Adm'r  v.  L.  &  N.  R.  R.  Co.,  103  Ky., 
211.)  The  proof  in  this  case  did  not  show  that  appellant  was  in  that  state 
of  mind  and  physical  disability  that  he  would  probably  be  not  able  to  prop- 
erly take  care  of  himself.  But  the  controlling  reason  why  the  peremptory 
instruction  should  have  been  given  is,  that  whatever  may  have  been  appel- 
lant's condition  at  the  time  he  was  ejected  from  the  train,  it  is  manifest 
from  the  record  that  the  injury  sued  for  was  not  prozmiately  due  to  that 
condition;  but  for  the  whisky  drunk  by  him  afterward,  by  which  he  volun- 
tarily continued  and  increased  his  s  ate  of  helplessness,  there  is  no  reason- 
able probability  that  his  injury  would  have  occurred. 
Judgment  aillrmed. 


ALFORD,  &c.  V.  COMMONWEALTH. 

(Filed  May  34,  1904~Not  to  be  reported. ) 

Criminal  law — Instructions— In  a  prosecution  for  murder,  where  a  witness 
was  asked  if  she  did  not  say  to  certain  perbons  that  deceased  was  killed 
while  he  was  asleep,  which  she  denied,  and  the  witnesses  upon  being  called 
stated  that  she  had  made  the  statement  to  them,  the  court  should  have  in- 
fitmcted  the  jury  that  the  testimony  of  these  witnesses  could  only  be  consid- 
ered for  the  purpose  of  contradicting  the  witness,  and  not  as  substantive 
testimony  that  the  deceased  was  killed  while  he  was  asleep. 

£.  N.  Ingram,  B.  B.  Golden  and  J.  D.  Black  for  appellants. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Hobson. 

Thomas  Alford  was  indicted  for  the  murder  of  Andrew  Collins;  he  was 
found  guilty  as  charged,  and  his  punishment  was  fixed  at  confinement  in 
the  penitentiary  for  life.  Collins  and  Alford  were  miners  on  Straight 
creek  in  Bell  county.  They  were  both  unmarried  and  boarded  with  Steve 
Alford,  a  brother  of  Thomas  Alford.  They  had  been  friends  until  some- 
thing over  a  week  before  the  homicide,  when  Collins  fell  out  with  appellant 
ahoat  a  girl  and  attempted  to  shoot  him.  After  this  he  threatened  to  kill 
appellant  and  manifested  hostility  to  him.  There  was  some  trouble  between 
them  on  Saturday  night  at  a  merry-go-round.  The  following  Monday' 
morning  Tom  Alford  got  his  breakfast  and  left.  Collins  came  in  after 
wards  and  said  to  Steve  Alford  whiliB  at  breakfast  he  was  going  to  the 
merrj-go-round  that  night  and  there  was  some  one  going  down  .there  that 
night  who  would  be  carried  back.  Steve  asked  him  who  it  was  and  Collins 
replied  with  an  oath  that  he  knew  who  it  was.  Steve  then  told  him  to  get 
another  boarding  house.    Collins  went  in   to  change  his  clothes  and  Steve 
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Alford  again  told  him  he  must  get  another  boarding  house.  He  answered 
that  he  would  get  one  at  11  o'clock.  Collins  then  had  on  his  mining  olothe» 
and  went  on  to  the  mine.  At  11  o'clook  he  returned  from  the  mine,  washed 
and  dressed,  got  out  his  things  and  said  to  Mrs.  Alford  that  if  Tom  went  to 
the  merry-go-round  that  night  he  intended  to  kill  him.  She  was  sitting  on 
the  porch  and  he  laid  down  on  a  board  placed  across  the  banisters  saying  to 
her  *' Nellie,  I  have  to  leave  my  boarding  house,  but  I  will  do  some  dirt 
before  I  leave."  While  he  was  lying  there  Tom  Alford,  who  had  been  In- 
terrupted in  his  work  in  the  mines  by  water,  came  home.  As  to  what  fol- 
lowed the  proof  for  the  Commonwealth  is  circumstantial.  A  few  minntea 
afterwards  pistol  shots  were  heard;  Tom  Alford  was  seen  running  away  from 
the  bouse  up  the  hill  and  Collins  was  found  lying  on  the  plank  shot  through 
the  head  in  three  places.  Two  of  the  balls  were  Imbedded  In  the  plank  and 
his  face  was  powder  burned.  No  weapon  was  found  near  him.  While  no 
witnesses  produced  by  the  Commonwealth  so  stated,  the  prosecution  evi- 
dently proceeded  on  the  idea  that  appellant  shot  Collins  while  he  was  lying 
on  the  board,  asleep.  On  the  other  hand,  the  proof  for  the  defendant  was  to 
the  efl<)ot,  by  him  and  Mrs.  Alford,  that  Just  as  appellant  got  on  the  porch, 
Collins  raised  up  and  threw  his  hand  back  and  as  he  did  tHis  appellant  shot 
him  in  the  head,  and  as  he  fell  back  on  the  plank,  shot  him  a  second  and 
third  time  in  quick  succession.  Mrs.  Alford  was  asked  if  she  did  not  say  to 
Mrs.  Callie  Miller,  Mrs.  Gordon  Haines,  Mrs.  Sarah  Simpson  and  Sallie 
Durham  at  her  house  a  few  minutes  after  the  killing  that  the  defendant  had 
killed  Collins  while  he  was  asleep.  She  denied  so  stating.  The  witnesses 
referred  to  were  called  by  the  Commonwealth  in  rebuttal,  and  testified  tha^ 
Sallie  Alford  had  so  stated  to  them  at  the  time  and  place  referred  to. 

The  court  failed  to  instruct  the  jury  that  the  testimony  of  these  witnesses 
could  be  considered  by  them  only  for  the  purpose  of  contradicting  the  wit- 
ness, Sallie  Alford,  and  not  as  substantive  te.stimony  that  the  accused  shot 
Collins  while  asleep.  The  case  is  in  this  respect  on  all  fours  with  Feuston 
V.  Commonwealth.  91  Ky.,  230,  where  a  jiulgmeut  of  conviction  was  reversed 
for  this  reason.  The  testimony  of  the  four  witnesses  related  to  a  statement 
alleged  to  have  been  made  by  Mrs.  Alford  soon  after  the  homicide,  and  com- 
ing without  restriction  from  the  court  as  to  its  elTeot.  the  jury  would  nat- 
urally regard  it  in  determining  the  question  as  to  whether  Collins  was  shot 
while  he  was  asleep  or  when  he  was  rising  iip  to  attack  the  accused.  This 
was  the  turning  point  of  the  case.  There  was  no  other  positive  testimony 
in  the  case  that  the  shooting  occurred  In  this  wiiy,  and  while  the  facts  stated 
by  the  Commonwealth's  witnesses  tended  to  show  that  the  shooting  might 
have  been  done  in  this  way,  the  facts  shown  by  the  Commonwealth  were 
not  irreconcilable  with  the  version  of  the  dilficulty  as  given  by  the  defend- 
ant. The  Commonwealth  proved  by  several  witnesses  statements  by  the 
accused  after  he  was  arrested  as  to  how  the  shooting  occurred,  but  this  proof 
was  conflicting  and  taking  it  all,  the  jury  were  warranted  on  this  evidence 
alone  to  conclude  that  his  version  of  what  he  said  was  the  correct  one.  The 
doctrine  of  the  Feuston  case  was  followed  in  Jones  v.  Commonwealth,  20 
Ky.  Law  Rep.,  855;  Collins  v.  Commonwealth,  23  Ky.  Law  Rep.,  743;  Mul- 
llns  V.  Commonwealth,  23  Ky.  Law  Rep.,  2433;  Ashcraft  v.  Commonwealth, 
24  Ky.  Law  Rep.,  488. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 
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(Filed  May  24,  1004— Not  to  he  reported.) 

CoiiTeyanoes— Contracts— Where,  upon  a  reservation  in  a  mortgage  to  ap- 
pellants, of  a  strip  of  ground  whioh  they  subsequently  sold  in  violation  of 
the  contract  of  sale,  a  judgment  for  the  value  of  it  will  be  upheld,  the  jury 
having  heard  all  of  the  facts  and  knew  the  parties  and  witnesses. 

Thos.  R.  Brown  for  appellants. 

Edgar  B.  Hager  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

In  the  year  1894  appellee  became  Indebted  to  one  George  Wheatley  in  the 
Bum  of  11,000  and  made  and  executed  to  him  a  mortgage,  to  secure  this  sum, 
on  a  lot  in  the  city  of  Ashland,  Ey.  In  the  following  year  he  became  in- 
debted to  one  Nicholas  Becker  in  a  like  sum  and  executed  a  mortgage  to 
him  on  this  same  lot  and  also  another  and  adjoining  lot.  In  the  month  of 
April,  1896,  appellee  became  indebted  to  a  bank  in  that  city  in  the  sum  of 
troo,  and  appellants  B.  H.  Vansant  and  O.  L.  F.  Beckett  became  endorsers 
on  this  note  for  appellee,  and  to  secure  them  appellee  made  and  executed  to 
them  a  mortgage  on  both  of  these  lots  mortgaged  to  Wheatley  &  Becker, 
and  also  agreed  and  bound  himself,  in  the  event  appellants  were  compelled 
to  and  did  pay  this  $700  note  to  the  bank,  that  he  would  convey  to  appel- 
lants, by  deed  of  general  warranty,  the  two  above  lots,  save  and  except  a 

piece  25  by  50  feet  in  the  rear  of  and  abutting  on  a  16  foot  alley,  and  in  con- 

• 

sideration  for  this  deed  appellants  promised  to  assume  and  pay  the  Wheatley 
&  Becker  mortgage  debts.  Appellee  was  unable  to  pay  this  1700  note  when 
it  became  due,  and  on  that  day  and  in  compliance  with  the  stipulations  in 
the  mortgage,  made  and  duly  executed  a  deed  to  appellants  which  was  ac- 
cepted by  them,  covering  the  property  mentioned  in  the  mortgage  and  also 
excepting  the  strip  of  25  by  50  feet.  We  quote  so  much  of  the  mortgage  as 
applicable  to  the  question  at  issue:  "Witnesseth,  That  the  party  of  the  first 
part,  in  consideration  of  1700  cash  in  hand,  the  receipt  of  which  is  hereby 
acknowledged,  and  the  further  consideration  that  the  party  of  the  second 
part  is  to  pay  and  discharge  for  the  party  of  the  first  part  the  full  indebted- 
ness of  George  Wheatley  and  Nicholas  Backer  due  them  respectively  from 
the  party  of  the  first  i)art  as  evidenced  by  mortgage  on  the  property  hereby 
conveyeil;  the  party  of  the  second  part  accepts  this  consideration. " 

The  appellants  failed  to  pay  these  mortgages  to  Wheatley  &  Becker,  as 
they  obligated  themselves  to  do,  but  sold  the  property  covered  by  their  deed 
to  one  Mrs.  Henderson,  receiving  a  small  advance  over  the  price  they  x)aid 
and  she  assumed  the  payment  of  the  mortgages.  :She  also  failed  to  pay  and 
Wheatley  &  Becker  enforced  their  mortgage  liens  and  all  the  property  was 
sold,  including  the  strip  25  by  50  feet  and  Mrs.  Henderson  became  the  pur- 
chaser thereof  at  the  price  of  the  mortgage  debts  and  costs.  This  action  was 
brought  by  appellee  against  appellants  for  damages  for  the  value  of  this 
strip  26  by  50  feet  for  $600  for  the  alleged  violation  of  appellants'  obligation 
and  covenant  to  imy  these  mortgage  debts  and  save  to  him  this  small  strip 
of  groand.    He  also  alleged   that  there  was  a  conspiracy  and  agreement  be- 
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tween  appellants  and  Mrs.  Henderson  at  the  time  of  the  sale  to  her.  that  these 
mortgages  should  not  be  paid  and  the  mortgagees  suffered  to  enforce  their 
mortgage  liens  that  the  property  might  be  sold  that  she  might  beoome  the 
owner  of  it  all.  Appellants  traTersed  the  allegations  of  the  petition  except 
their  failure  to  pay  the  mortgages  and  the  enforcement  of  them  by  the  mort- 
gagees and  alleged  that  their  failure  to  pay  the  mortgage  debts  was  caused 
by  the  fault  of  appellee;  that  they  refused  to  pay  same  because  appellee,  at 
the  time  of  the  execution  of  the  mortgage  to  them  for  the  security  of  the 
•1700,  and  also  at  the  time  of  their  acceptance  of  the  deed  from  api>ellee  to 
the  property,  he  represented  that  the  interest  had  been  paid  to  Wheatley  & 
Becker  on  their  notes  up  to  that  date,  and  also  that  there  were  no  other  liens 
or  ineumbrances  on  the  property,  when  in  truth  and  in  fact  there  was  $190 
interest  then  due  on  the  note,  and  city  taxes  to  the  amount  of  tl54  was  then 
"due  and  unpaid  and  was  a  lien  on  the  property.  Appellee  denied  making 
any  such  representations.  A  trial  was  had  before  a  jury  which  resulted  in 
a  verdict  in  favor  of  appellee  for  1400,  this  being  the  second  verdict,  the  first 
•one  having  been  for  1500. 

The  court  only  gave  two  instructions,  and  they  are  as  follows : 

**l8t.  The  jury  will  find  for  the  plaintiff  the  fair  market  value  of  the  piece 
•of  real  estate  in  controversy  on  the  date  of  sale  of  same,  to  wit. :  December 
87,  1897,  not  exceeding  9600,  unless  they  find  for  defendant  under  instruction 
^'o.  2. 

**3d.  If  the  jury  shall  believe  and  find  from  the  evidence  that  the  plaintiff, 
J.  G.  Miller,  at  the  time  he  made  the  contract  with  the  defendants,  B.  H. 
Van  Ban  t  and  O.  F.  L.  Beckett,  for  their  endorsement  of  the  plaintiff's  note 
for  $700,  and  for  their  taking  and  acquiring  the  property  described  in  said 
contract,  or  at  the  time  of  the  conveyance  by  plaintiffs  to  the  defendants  of 
said  property,  represented  to  the  defendants  that,  all  accrued  interest  on  the 
liabilities  to  Wheatley  &  Becker  had  been  paid,  and  that  there  were  no  other 
liens  or  incumbrances  on  said  property,  and  shall  further  believe  and  find 
from  the  evidence  tliat  said  representations,  or  either  of  them,  were  untrue 
when  made,  and  that  the  defendants  not  knowing  said  representations  to  be 
untrue,  and  relying  upon  same,  accepted  said  deed,  the  law  is  for  the  de- 
fendants, and  the  jury  will  so  find." 

These  instructions  were  very  favorable  to  the  appellants.  The  proof  shows 
that  this  lien  for  taxes  was  ne^er  paid  by  appellants  or  their  vendee  and  the 
proof  is  conflicting  as  to  the  interest  due  on  the  Wheatley  &  Becker  mort- 
gages and  as  to  what  was  represented  by  appellee  with  reference  thereto  at 
the  time  of  the  contracts  with  appellants.  The  jury  heard  all  the  facts  and 
knew  the  parties  and  witnesses  and  found  that  appellants  were  not  deceived 
by  any  representations  made  by  appellee,  and  we  are  unwilling  to  disturb 
their  verdict,  especially  as  it  is  the  second  verdict  in  his  favor. 

Wherefore,  the  judgment  is  affirmed. 


MOORE  V.  TYLER,  &c. 
(Filed  May  24,  1904— Not  to  be  reported.) 

Sale  of  personalty— In  this  action  to  recover  upon  an  alleged  contract  for 
the  sale  of  a  saloon  and  its  contents,  it  being  alleged  that  appellant  had 
contracted  to  pay  $600  for  the  property,  when  it  was  then  levied  upon  by  the 
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sheriff,  but  by  agreement  was  sold  by  him  to  appellant  for  $800,  when  the 
latter  refused  to  pay  the  remaining  $200,  while  the  evidence  is  oonflioting 
the  weight  of  it  sustaining  the  allegations  of  the  petition,  the  verdict  of  the 
jmy  upholding  the  original  sale  of  the  saloon  will  not  be  disturbed. 

S.  R.  Crewdson  and  J.  B.  Qmbbs  for  appellant. 

W.  F.  Browder  and  J.  G.  Browder  for  appellees. 

Appeal  from  Logan  Girouit  Gourt. 

Opinion  of  the  court  by  Judge  Nunn. 

Appellees  filed  their  petition  against  appellant  in  September,  1908,  and 
alleged  that  they  were  in  the  saloon  business  in  Adairville,  Ky. ;  that  on  or 
about  the  4th  of  April  of  that  year  they  made  a  contract  and  sold  to  the  ap- 
pellant their  saloon  and  all  its  contents  and  fixtures  for  the  price  of  $600,  the 
appellant  agreeing  to  pay  $300  in  cash  and  to  execute  his  promissory  note, 
doe  one  day  after  date,  for  $200;  that  within  the  same  month  a  judgment 
was  rendered  against  the  appellees  in  favor  of  Thixton,  Millett  &  Go.  for 
about  $830,  which  was,  by  the  shdriff  of  Logan  county,  levied  upon  this 
saloon  and  contents  before  the  appellees  delivered  same  to  the  appellant. 

Appellees  alleged  that  they  induced  the  plaintiffs  in  the  execution  and  the 
sheriff  to  make  a  sale  of  this  stock  under  the  execution  privately  to  the  ap- 
pellant, Amos  Moore,  and  to  accept  $800  cash  to  be  credited  on  this  execu- 
tion, which  was  done.  The  sheriff,  not  being  informed  of  the  private  sale 
to  appellant,  turned  over  the  saloon  to  him  and  gave  him  a  receipt  showing 
a  payment  in  full  for  the  stock  for  the  price  of  $800.  Appellee  also  alleged 
that  after  the  stock  was  turned  over  to  appellant  by  the  sheriff  he  refused  to 
execute  the  note  for  $300,  as  agreed,  and  denied  his  liability  for  the  same. 

Appellant  answered,  denying  this  private  purchase  of  the  stock  or  that  he 
had  ever  agreed  to  pay  any  sum  other  than  the  $800,  which  he  paid  to  the 
sheriff.  A  trial  was  had  before  a  jury  and  appellees  recovered  the  full 
amount  sued  for.  The  court  overruled  appellant's  motion  for  a  new  trial, 
and  he  has  appealed. 

The  evidence  was  conflicting;  the  appellee  and  two  witnesses  sustaining 
the  allegations  of  the  petition.  The  appellant  denied  any  private  or  other 
purchase  from  the  appellees  and  claimed  that  he  purchased  solely  from  the 
sheriff,  and  introduced  a  writing  signed  by  appellees  requesting  a  private 
sale  by  the  sheriff,  the  sheriff's  return  on  the  execution  and  the  receipt  given 
him  by  the  sheriff  for  the  full  purchase  price  of  $300.  The  appellant  also  in- 
troduced proof  to  contradict  and  discredit  one  of  appellees'  witnesses.  The 
court,  by  two  instructions,  gave  the  correct  law  and  put  the  issue  fairly  to 
the  jury  and  under  the  circumstances  we  do  not  feel  authorized  to  disturb 
their  verdict. 

Wherefore,  the  judgment  is  afBrmed. 


ROAGH  V.  DANCE,  &c. 

(Filed  May  24.  Ifi04— Not  to  be  reported. ) 

1.  Wills— Remainder— In  a  devise  to  the  wife  for  life,  and  remainder  to  his 
children  at  her  death,  at  the  death  of  the  wife  each  of  the  children  took 
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iiDder  the  will  a  vested  remainder  which  might  be  defeated  by  their  death 
without  children  before  the  death  of  the  life  tenant. 

2.  Homestead  exemption— This  court  has  never  gone  to  the  extent  of  hold- 
ing that  both  the  life  tenant  and  remainderman  can  have  a  homestead 
in  the  same  tract  of  land  at  the  same  time,  and  where  the  remainder  inter- 
est was  sold  under  execution  before  the  death  of  the  life  tenant,  such  sale 
will  not  be  disturbed  on  the  ground  that  the  remainderman  was  entitled  to 
a  homestead  therein. 

J.  B.  Wickliflfe  for  appellant.  ^ .  ;,^ 

Beeves  &  ThariJ  for  appellees. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  appeal  involves  the  construction  of  the  will  of  A.  W.  Roach,  which 
reads  as  follows:  "I  give  and  devise  to  my  beloved  wife,  Nancy  Jane  Roach, 
in  lieu  of  her  dower,  the  farm  on  which  we  now  reside,  *  *  *  containing 
150  acres,  more  or  less,  during  her  natural  life.  *  *  *  At  the  death  of 
my  said  wife,  the  real  estate  aforesaid  I  give  and  bequeath  to  my  seven  chil- 
dren (naming  them)  in  equal  shares;  but  if  either  of  said  children  should 
die  before  my  said  wife,  leaving  no  children  living  at  the  decease  of  my 
wife,  then  the  share  of  such  property  so  devised  to  such  son  or  daughter,  is 
hereby  devised  to  the  survivors  of  said  children." 

The  will  of  testator  was  duly  probated  in  October,  1891.  In  1897,  the  one 
undivided  one- sixth  interest  of  the  appellant,  Pink  Roach,  a  son  and  devisee 
of  A.  W.  Roach,  in  this  tract  of  land  was  sold  by  the  sheriff  of  Ballard 
county  to  satisfy  an  execution  In  favor  of  W.  A.  Powell,  which  issued  from 
the  olBce  of  the  Ballard  Circuit  Court.  At  this  sale  the  appellee,  Wm. 
Dance,  and  W.  A.  Powell,  the  plaintiff  in  the  execution,  became  the  pur- 
chaser  of  such  undivided  interest,  and  in  August,  1898,  the  sheriff  executed 
to  them  a  deed  therefor.  The  interest  of  W.  A.  Powell  in  this  purchase  was 
flubsequently  acquired  by  F.  W.  Tharp.  After  the  death  of  the  life  tenant, 
the  appellees,  Dance  &  Tharp,  instituted  this  proceeding,  asking  that  the 
one-sixth  interest  devised  to  Pink  Roach  should  be  set  apart  to  them,  which 
he  resisted  on  two  grounds :  First,  because  his  interest  in  the  land  was  con- 
tingent at  the  date  of  the  sale  under  the  execution,  and  was,  therefore,  not 
liable;  second,  because  he  occupied  the  land  with  his  family  in  connection 
with  his  mother  during  her  lifetime,  and  was  so  occupying  it  at  the  date  of 
the  levy  and  sale;  and  that  his  interest  was  of  less  value  than  11,000;  and 
that  he  was  entitled  to  have  it  set  apart  to  him  as  a  homestead.  A  general 
demurrer  was  sustained  to  the  answer  of  Roach,  and  judgment  rendered  in 
favor  of  the  appellees,  Dance  &  Tharp,  for  the  land  in  controversy,  and 
Roach  has  appealed. 

The  first  question  to  be  determined  is,  whether  the  children  of  testator 
took  a  vested  or  contingent  interest  in  remainder  in  the  tract  of  160  acres  of 
land  devised  to  their  mother  fur  life.  Judge  Kent,  volume  4,  section  202, 
eays:  "An  estate  is  vested  when  there  is  an  immediate  right  of  present  en- 
joyment, or  a  present  fixed  right  of  future  enjoyment." 

Mr.  Minor  in  his  Institutes,  volume  2,  page  888,  after  quoting  Fearne's 
definition  of  vested  remainder,  U12,  says:  "It  is  not  the  uncertainty  of  ever 
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taking  effect  in  possession,  that  makes  a  remainder  contingent,  for  to  this 
extPDt  every  remainder  is  and  must  be  liable,  since  the  remainderman  may 
die,  and  die  without  heirs  before  the  determination  of  the  particular  estate. 
The  present  capacity  of  taking  effect  in  possession,  if  the  possession  were  to 
become  vacant  before  the  estate  limited  in  remainder  determines,  universally 
distinguishes  a  vested  from  a  contingent  remainder." 

Each  of  the  children  of  A.  W.  Roach  took  under  his  will  a  vested  remain- 
der, which  might  be  defeated  by  their  death  without  children  before  the 
death  of  the  life  tenant,  or  what  is  generally  called  a  defeasible  fee,  and  an 
interest  in  the  land  which  could  be  subjected  by  their  creditors  during  the 
life  of  the  life  tenant.  If  appellant  had  died  before  his  mother,  the  interest 
would  have  descended  to  his  children,  and  appellees '  would  have  taken 
nothing  under  their  purchase.  But  as  he  survived  her,  the  interest  acquired 
by  appellees  by  their  purchase  ripened  into  a  fee  simple.  ( Birney  v.  Bioh- 
ardaon,  35  Ky.,  424;  Forgythe  v.  Lansing's  Ex'ors,  23  Ky.  Law  Kep.,  1064; 
Lewis  V.  Shropshire's  Trustee,  S4  Ky.  Law  Bep.,  882;  Baxter,  &c.  v.  Isaacs, 
24  Ey.  Law  Rep.,  1618.)  Appellant^s  interest  in  the  land  was,  therefore, 
subject  to  sale  unless  he  was  entitled  to  a  homestead  exemption  therein. 

He  alleges  that  he  resided  with  his  wife  and  children  upon  the  land  with 
his  mother  at  the  time  it  was  levied  upon  and  sold  by  the  sheriff  under  the 
execution;  and  that  his  interest  being  of  less  value  than  $1,000  was  exempt 
as  a  homestead.  It  was  decided  in  Robinson  v.  Smithey,  80  Ky. ,  686,  that  a 
party  holding  the  title  to  a  tract  of  land  for  life,  with  remainder  to  her  chil- 
dren, and  in  the  occupancy  of  the  land  was  entitled  to  a  homestead  therein 
as  against  her  creditors.  In  Merryfleld,  &o.  v.  Merryfleld's  Ass'ee,  82  Ky., 
^,  it  was  further  held  that  the  life  tenant  and  remainderman  could  not 
have  a  homestead  in  the  same  tract  of  land  at  the  same  time.  In  the  opin- 
ion in  that  case,  this  court  said:  *'This  court  has  never  gone  so  far  as  to  de- 
cide that  both  the  widow  and  remainderman  at  the  same  time  can  have  a 
homestead  in  Uie  same  tract  of  land.  Nor  do  we  think  the  statute  can  be  so 
applied  and  extended.  The  rule  of  the  homestead  exemption  is  that  the 
debtor  required  a  prescribed  amount  in  value  of  land  to  be  set  apart  for  the 
support  t>f  himself  and  family,  but  to  accomplish  such  a  benilicent  object 
he  must  have  the  right  to  occupy  and  use  it,  and  it  is  indispensable  that  the 
party  claiming  the  exemption  must  be  in  the  actual  possession.  But  a 
I»rty  having  merely  an  interest  in  remainder  is  without  any  right  to  the 
possession,  and,  in  the  meaning  of  the  law,  not  in  possession." 

It  follows  from  these  decisions  that  appellant  was  not  entitled  to  a  home- 
stead in  his  Interest  in  the  land  at  the  time  it  was  sold  by  the  sheriff  under 
the  execution  to  satisfy  his  debts;  and  that  the  judgment  appealed  from 
shonld  be  affirmed.    And  it  is  so  ordered. 
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(Filed  May  24,  1904. ) 

1'  WillB— Testamentary  capacity— Undue  influence— Instructions— In  a 
^111  contest  where  the  will  was  assailed  on  the  ground  of  incapacity  and 
undue  influence,  and  where  it  is  conceded   that  the  will  and  codicils  were 
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all  written  hj  the  testatrix  herself,  the  following  instructions  to  the  jury  aro 
approved : 

'*  First.  The  oourt  instruots  the  Jury  that  they  should  And  the  paper  dated 
January  6,  1897,  read  in  evidence  and  purporting  to  be  the  last  will  of  Fanny 
Speed,  and  the  four  papers  read  in  evidence  as  codicils  thereto,  to  be  the  last 
will  of  Fanny  Speed,  unless  they  shall  believe  from  the  evidence  that  at  the 
time  she  wrote  said  papers,  or  wrote  one  or  more  of  them,  she  was  not  of 
sound  mind,  or  that  she  wrote  one  or  more  of  them  under  the  influence  of 
some  other  person  or  persons. 

"Second.  But  if  she  was  not  of  sound  mind  when  she  wrote  the  said  paper, 
or  one  or  more  of  them,  they  should  find  the  paper  or  papers  written  by  her 
when  she  was  not  of  sound  mind,  not  to  be  her  last  will. 

"Third.  If  she  wrote  the  said  papers  or  any  part  of  either  of  them,  under 
the  undue  influence  of  any  other  person  or  persons,  as  deflned  in  instruction 
No.  5,  the  jury  should  find  the  paper  or  papers,  or  the  parts  thereof  written 
under  such  undue  influence,  not  to  be  the  last  will  of  the  said  Fanny  Speed. " 

By  instruction  No.  4  the  court  defined  mental  capacity;  by  instruction  5 
he  defined  undue  influence;  by  Instruction  6  he  directed  the  jury  as  to  the 
form  of  their  verdict.    These  were  all  the  instructions  given. 

2.  Evidence— Instructions— Prominence  avoided— In  a  will  contest  where 
testable  capacity  is  the  issue,  the  Instructions  should  be  so  framed  as  to  leave 
the  jury  to  decide  the  question  on  all  the  evidence  without  any  expression 
froiQ  the  court  giving  prominence  to  any  part  thereof;  the  will  being  before* 
the  jury,  will  be  considered  in  connection  with  all  the  other  evidence,  in 
coming  to  their  verdict. 

S.  Witness — Wife  of  contestant— Competency— In  a  will  contest  the  wife  of 
one  of  the  contestants  is  incompetent  as  a  witness  for  the  contestants,  the 
meritorious  cause  of  the  action  being  in  him  and  not  in  her. 

4.  Expert  testimony— Where  two  physicians  testified  fully,  as  experts  from 
a  hypothetical  case  put  to  them,  as  to  the  testable  capacity,  of  the  testatrix, 
stating  fully  the  symptoms  of  the  disease  known  as  arterio  sclerosis  of  the 
brain,  the  court  did  not  abuse  its  discretion  in  refusing  to  allow  them  to 
further  testify  as  experts,  by  taking  the  will  and  explaining  to  the  jury  from 
the  will,  what  evidence  they  saw  from  the  handwriting  and  the  structure  of 
the  instrument  that  the  testatrix  was  suffering  at  the  time  with  said  disease. 

5.  Burden  of  proof— When  the  propounders  of  a  will  have  proved  the  duo 
execution  of  a  paper,  not  irrational  in  it  provisions  nor  inconsistent  in  i\» 
structure,  language,  or  details  with  the  sanity  of  the  testator,  the  presump- 
tion of  law  makes  out  for  them  a  prima  facie  case,  and  the  burden  of  show- 
ing incapacity  on  the  part  of  the  testator,  is  shifted  to  the  contestants. 

Pirtle,  Trabue,  Doolan  &  Cox,  William  Lindsay,  O'Neal  &  O'Neal  and 
Julius  C.  Klein  for  appellants. 

Helm,  Bruce  &  Helm  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch, First  Division. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellees  offered  for  probate  in  the  Jefferson  County  Court,  a  paper  pur- 
porting to  be  the  will  of  Fanny  Speed.  Its  validity  was  contested ;  the 
county  court  admitted  the  paper  to  probate;  the  contestants  appealed  to  the 
Jefferson  Circuit  Court  where  the  case  was  heard  before  a  jury  who  also 
found  in  favor  of  the  will ;  judgment  having  been  entered  on  the  verdict  the 
contestants  appeal  to  this  court.  Fanny  Speed  was  the  widow  of  Joshua  F. 
Speed,  who  died  In  the  year  1882  leaving  an  estate  amounting  to  over  $(150, > 
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000.  They  had  no  children;  Mr.  Speed,  by  his  will,  after  certain  speciflo 
derises,  gave  one-half  of  his  estate  to  his  relatives  and  the  other  half  to  his 
wif&  She  received,  nnder  the  will  of  her  husband,  about  1386,000.  She 
made  her  will  in  January,  1897,  and  died  in  the  summer  of  1909.  At  the 
time  of  her  death  her  estate  amounted  to  over  1500,000.  Her  husband  was 
the  partner  of  her  brother,  J.  W.  Henning,  and  her  brother^  sons  managed 
her  estate  for  her  with  rare  fidelity  and  good  judgment.  Some  weeks  before 
the  will  was  made  she  sent  and  got  some  legal  cap  paper  and  also  got  a 
former  will  she  had  made.  After  this,  on  two  afternoons,  she  remained  in 
her  room  and  wrote  with  her  own  hand,  nobody  being  present  or  knowing 
what  she  had  written,  the  paper  in  contest,  placed  it  in  an  envelope  and  de- 
livered it  to  a  lady  who  was  living  with  her,  to  keep  as  her  will.  The  lady^ 
declined  to  keep  it  and  finally  it  was  delivered  to  her  nephew,  Mr.  Henning, 
who  had  it  placed  in  a  box  in  the  vaults  of  the  trust  company,  whence  it 
was  taken  after  her  death,  she  having  subsequently  made  some  codicils  to  it 
that  are  not  important.  By  her  will,  after  a  number  of  specific  devises  of 
DO  great  value,  she  disposed  of  her  entire  estate.  There  was  no  question  on 
the  trial  under  the  evidence,  but  that  the  paper  was  wholly  in  the  hand- 
writing of  the  testatrix  and  was  executed  and  published  as  her  will.  Its 
validity  was  assailed  on  the  ground  of  incapacity  and  undue  influence.  The 
chief  complaint  made  on  the  appeal  Is  of  the  following  instructions  given 
hy  the  court : 

"1st.  The  court  instructs  the  jury  that  they  should  find  the  paper  dated 
January  6, 1897,  read  in  evidence  and  purporting  to  be  the  last  will  of  Fanny 
Speed  and  the  four  papers  read  in  evidence  as  codicils  thereto,  to  be  the  last 
will  of  Fanny  Speed,  unless  they  shall  believe  from  the  evidence  that  at  the 
time  she  wrote  the  said  {Mipers,  or  wrote  one  or  more  of  them,  she  was  not 
of  Bound  mind ;  or  that  she  wrote  one  or  more  of  them  under  the  influence 
of  Bome  other  person  or  persons. 

"Sd.  But  if  she  was  not  of  sound  mind  when  she  wrote  the  said  papers,  or 
one  or  more  of  them,  they  should  find  the  paper  or  papers  written  by  her 
when  she  was  not  of  sound  mind,  not  to  be  her  last  will. 

"3d.  If  she  wrote  the  said  papers,  or  any  part  of  either  of  them,  under  the 
undue  influence  of  uny  other  person  or  persons  as  defined  in  instruction  No. 
5,  the  jury  should  find  the  paper  or  papers,  or  the  parts  thereof  written 
under  such  undue  influence,  not  to  be  the  last  will  of  the  said  Fanny  Speed. " 

By  iastruotlon  4  the  court  defined  mental  capacity;  by  instruction  6  he 
defined  undue  influence;  by  instruction  6  he  directed  the  jury  as  to  the  form 
of  their  verdict.  These  were  all  the  instructions  given.  The  only  instruc- 
tion complained  of  is  No.  1.  This  is  complained  of  on  the  ground  that  the 
burden  of  proof  as  to  capacity,  continues  upon  the  propounders  throughout 
the  case.  But  io  Milton  v.  Hunter.  18  Bush,  1(13,  this  court,  in  a  well-con- 
sidertfd  opinion  by  Chief  Justice  Lindsay,  condemned  an  instruction  which 
placed  the  burden  of  proof  as  to  testamentary  capacity  upon  the  propounders, 
and  laid  down  the  rule  that  when  they  have  proved  the  due  execution  of  a 
paiK>r  not  irmtional  in  its  provisions  nor  inconsistent  in  its  structure,  lan- 
guage or  details  with  the  sanity  of  the  testator,  the  presumption  ot  law 
makes  out  for  them  a  prima  facie  case  and  the  burden  of  showing  incapacity 
on  the  part  of  the  testator,  is  (lifted  to  the  contestants.    This  rule  has  since 

vol.  26—11 
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been  followed  in  Flood  v.  Pragoflf,  7«  Ky  .  611;  Fee  v.  Taylor,  83  Ky.,  269; 
Brainmel  v.  Brainmel,  101  Ky.,  72;  Howat  v.  Howat,  19  Ky.  Law  Rep.,  756; 
l?:ing  V.  King,  19  Ky.  Law  Rep.,  868;  Boone  v.  Ritchie,  21  Ky.  Law  Rep., 
864;  Woodford  v.  Bnckner,  23  Ky.  Law  Rep.,  f28;  Dunnaway  v.  Smoot,  23 
Ky.  Law  Rep.,  2201.  The  evidence  as  to  the  execution  of  the  will  by  the 
testetrix  and  as  to  its  being  wholly  in  her  own  handwriting,  was  uncontra- 
liicted;  there  being  no  conflict  of  evidence  on  these  matters  the  court  did 
not  err  in  not  submitting  them  to  the  jury  and  in  assuming  in  the  instruc- 
tion that  the  testatrix  had  w^ritten  the  paper  with  her  own  hand. 

But  it  is  insisted  that  the  court  erred  in  not  submitting  to  the  jury 
whether  the  paper  was  consistent  in  its  provifions  and  rational  on  its  face. 
Our  attention  is  called  t/O  the  fact  that  the  instruction  approved  in  Branimel 
V.  Brammel  and  Woodford  v.  Buokner  contained  words  submitting  this 
que.stion  to  the  jury.  But  in  the  Brammel  case  the  instruction  had  betn 
given  on  the  trial  and  the  judgment  of  the  circuit  court  was  affirmed.  In 
the  Woodford  case  the  Brammel  case  was  simply  followed.  In  both  these 
<;ases  the  only  question  considered  by  the  court  was  as  to  the  burden  of 
proof.  The  form  of  the  instruction  in  so  far  as  it  relates  to  the  words  re- 
ferred to  was  not  considered,  and  there  is  nothing  in  either  of  these  opinions 
to  show  that  these  words  were  deemed  material.  On  the  other  hand,  in 
Howat  V  Howat  and  Boone  v.  Ritahie  instructions  were  approved  which 
were  substantially  the  same  as  that  complained  of.  It  is  a  question  for  the 
court  to  determine  when  a  prima  facie  case  has  been  made  out. 

The  court  must  determine  this  question  in  will  cases  as  in  others,  for  him- 
self, and  frame  his  instructions  to  the  jury  accordingly  When  the  pro- 
pounders  have  shown  the  execution  of  a  paper  rational  in  its  provisions  they 
have  made  out  a  prima  facie  case,  and  when  the  court  comes  to  instruct  the 
jury  the  rule  is  that  he  should  not  instruct  them  as  to  the  presumptions  of 
law,  but  should  simply  so  frame  his  instructions  as  to  indicate  the  burden 
of  proof  without  expressly  referring  to  it.  (Davis  v.  Paducah  Railway  Co., 
24  Ky.  I^aw  Rep.,  185.)  Under  this  rule  the  court  must  determine  for  it«elf 
on  whom  the  burden  of  proof  rests  and  so  indicate  in  his  instructions. 
When  he  has  done  this  in  a  will  case,  it  is  a  question  for  the  jury  under  nil 
the  evidence,  whether  the  testator  was  of  sound  mind  at  the  time  of  the  exe- 
cution of  the  will.  In  determining  this  question  they  may  consider  all  the 
evidence  befors  them  including  the  will  itself,  which,  when  wholly  written 
by  the  testator,  is  potent  evidence  of  the  condition  of  his  mind  at  the  time. 
The  rule  is  that  the  court  should  not  in  his  Instruction,  single  out  or  give 
prominence  to  any  part  of  the  evidence  in  the  case.  The  instruction  given 
by  the  court  is  preferable  to  the  form  referred  to  in  Branimel  v.  Brammel 
and  Woodford  v.  Buckner,  for  it  gives  no  prominence  to  any  of  the  evidence. 
The  court  did  not  determine  for  the  jury  that  the  will  was  rational  on  its 
face.  It  indicated  nothing  on  this  subject  by  the  instruction.  It  simply  in- 
dicated by  the  instruction  the  legal  presumption  in  favor  of  sanity  without 
expressly  referring  to  it.  The  question  to  be  determined  by  the  jury  as  to 
the  capacity  of  the  testatrix  was,  whether  she  was  of  sound  mind  at  the 
time  she  made  the  will.  On  this  question  the  court  by  the  instruction,  in- 
dicated nothing  except  the  party  on  whom  the  burden  of  proof  rested.  The 
jury  were  left  to  decide  the  question  on  all  the  evidence  before  them.     The 
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^ill  was  before  them  and  they  could  giye  it  such  weight  as  they  saw  proper, 
4)iit  after  all,  the  question  of  testable  capacity  was  the  issue  to  be  determined 
bjthe  jury,  and  this  was  properly  submitted  to  them  In  general  terms  with- 
out any  expression  from  the  court  giving  prominence  to  any  part  of  the  evi- 
dence before  them.  If  the  court  had  added  to  instruction  No.  1  the  state- 
ment that  in  determining  the  capacity  of  the  testatrix  they  should  consider 
all  the  evidence  before  them,  and  that  in  so  doing  they  should  consider  the 
will  itself  and  the  nature  of  its  provisions,  its  practical  effect  would  not 
have  been  at  all  different;  for  the  will  was  before  the  jury,  it  was  read  and 
exhibited  to  them  as  the  sole  act  of  the  testatrix  in  which  she  was  unassisted 
by  any  one,  and  It  was  of  necessity,  if  rational  or  irrational,  considered  by 
the  jury  in  coming  to  their  verdict. 

The  wife  of  one  of  the  contestants  was  offered  as  a  witness  for  them.  The 
t5onrt  refnsetl  to  allow  her  to  testify  and  of  this  they  complain.  By  section 
^06  of  the  Civil  Code,  neither  a  husband  nor  his  wife  shall  testify  for  the 
other  in  actions  of  this  character,  except  in  actions  which  might  have  been 
brought  by  or  against^  the  wife  if  she  had  been  unmarried,  and  in  such 
actions  either  but  not  both  of  them  may  testify.  The  wife  had  no  Interest 
in  the  case,  and  if  she  had  been  unmarried  might  have  testified.  But  the 
meritorious  cause  of  action  was  in  the  husband  and  not  in  her,  and  it  was 
not  one  of  those  cases  in  which  either  the  husband  or  wife  may  testify. 
Those  are  the  cases  where  the  meritorious  cause  of  action  is  in  the  wife. 
(Wise  V.  Foote,  81  Ky.,  10.)  It  is  insisted,  however,  that  though  she  could 
not  testify  for  her  husband  she  might  testify  for  the  other  contestants.  It 
haa  been  held  that  where  the  defendants  are  severally  liable  and  separate 
judgments  may  be  rendered  as  to  each,  the  wife  of  one  is  competent  for  the 
others.  (Dovey  v.  Lamb,  25  Ky.  Law  Kep.,  11B7. )  But  a  will  contest  is 
not  a  case  of  this  sort.  The  admissions  of  one  devisee  are  competent  against 
all  the  devisees  because  they  have  a  common  interest  in  the  same  question, 
and  must  stand  or  fall  together,  being  thus  consolidated  by  their  testator 
and  by  their  own  act  in  claiming  under  his  will.  (Beall  v.  Cunningham, 
40  Ky.,  899;  Rogers  v.  Rogers,  41  Ky.,  244;  Gibson  v.  Sutton,  24  Ky.  Law 
Kcp.,  868.)  The  question  to  be  determined  here  was,  whether  the  paper  was 
the  will  of  the  testatrix.  All  the  contestants  and  all  the  contestees  must 
stand  or  fall  together.  The  judgment  established  a  status  which  determined 
-all  their  rights.  The  interest  of  one  opuld  not  be  separated  from  the  interest 
t)f  others. 

The  wife  of  one  of  the  contestants  or  devisees  was  not,  therefore,  a  com- 
petent witness  for  her  husband  or  for  any  of  the  other  parties  joined  with 
him  as  contestants  or  contestees.  (Wise  v.  Foote,  81  Ky..  10;  Williams  v. 
WmUms,  34  Ky.  Law  Rep. ,  1326. ) 

Appellants  also  complain  of  misconduct  of  counsel  in  asking  certain  ques- 
tions, the  purpose  of  which  was  to  show  that  the  contestants  were  already 
rich  and  that  for  this  reason  the  testatrix  acted  rationally  in  only  giving 
them  one-half  of  her  estate.  The  contestants  are  the  heirs-at-law  of  the 
testatrix,  the  children  of  her  deceased  brother.  If  these  i>eople  had  been  in 
indigent  circumstances,  this  fact,  if  known  to  the  testatrix,  might  have  been 
shown  by  them  as  evidence  that  the  testatrix  ignored  the  natural  objects  of - 
W  bounty.    The  proof  shows  that  she  was  on  very  affectionate  terms  with 
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her  relatives  and  was  justly  attached  to  them.  To  explain  why  she,  under- 
these  circumstances,  gave  them  only  one-half  of  her  estate  and  devoted  the 
other  half  to  a  certain  charity,  the  propounders  undercook  to  show  that  sh& 
had  been  for  years  much  Interested  In  this  charity,  and  that  her  relatives  wer» 
already  abundantly  provided  for.  The  evidence  was  competent  for  it  only^ 
placed  the  Jury  in  the  light  of  the  circumstances  surrounding  the  testatrix, 
and  aided  them  in  determining  whether  she  took  a  rational  survey  of  her  estate 
and  disposed  of  it  according  to  a  fixed  purpose  of  her  own.  The  questions 
objected  to  were  excluded  by  the  court  on  the  ground  that  they  related  to 
the  financial  condition  of  the  devisees  at  the  time  of  the  trial,  and  not  to 
their  condition  at  the  time  the  will  was  made.  As  over  five  years  had 
elapsed  since  the  making  of  the  will  the  ruling  of  the  court  was  proper,  al- 
though by  statute  the  will  speaks  as  if  executed  by  the  testator  immediately^ 
before  his  death.  (Kentucky  Statutes,  section  3849.)  But  we  do  not  see 
that  there  was  any  misconduct  of  counsel  in  asking  the  questions,  for  the 
admissibility  of  the  evidence  was  a  subjcet  on  which  lawyers  might  well 
differ.  But  the  court  not  having  admitted  it,  we  must  presume  that  the  jury^ 
tried  the  case  undei  the  evidence  before  them.  We  do  not  see  anything  In 
the  record  to  indicate  that  the  appellants  were  prejudiced  by  this  matter; 
on  the  contrary,  it  is  hard  to  see  how  the  jury  could  have  reached  any  other 
conclusion  under  the  evidence. 

Appellants  also  complain  that  two  physicians  called  by  them  as  experts,, 
were  not  allowed  to  take  the  will  and  explain  to  the  jury  from  the  will. 
what  evidences  they  saw  from  the  handwriting  and  the  structure  of  the  in- 
strument, that  the  testatrix  was  suffering  at  the  time  from  arterio  scleroalB 
of  the  brain.  The  witnesses  were  allowed  to  state  to  the  jury  fully  the 
symptoms  of  the  disease,  and  also  to  state  from  a  hypothetical  case  put  to 
them,  their  Judgment  as  to  the  testable  capacity  of  the  person  indicated.  To 
have  allowed  them  to  have  taken  the  will  and  gone  over  it  stating  what  here 
and  there  they  saw  in  the  omission  of  letters  or  proper  punctuation,  to  in- 
dicate sclerosis,  would  have  been  to  have  opened  up  a  wide  field  of  inquiry. 
The  court  has  a  discretion  in  the  matters  of  this  sort.  The  record  before  ua 
comprises  something  like  1,000  iiages.  The  real  facts  about  the  testatrix 
were  proved  by  a  number  of  witnesses  and  we  do  not  see  that  thera  was  an 
abuse  of  discretion  on  the  part  of  the  court  in  refusing  to  allow  the  evidenoe 
in  question,  or  that  if  admitted  it  could  have  had  any  appreciable  effect  on 
the  case.  The  will  was  before  the  jury.  They  could  see  and  any  attorney 
could  call  their  attention  to  anything  in  the  will,  either  in  the  shape  of  the 
letters  or  the  punctuation  or  the  structure  of  the  sentences  that  indicated 
sclerosis.  The  experts  were  permitted  to  tell  all  the  signs  of  the  disease,  and 
one  person  could  apply  the  symptoms  to  the  writing  as  well  as  another. 
Bad  punctuation  or  the  omission  of  a  letter  here  and  there,  or  badly  oon> 
structed  sentences,  are  not  confined  to  people  who  are  suffering  with  sclerosis 
of  the  brain  and,  therefore,  what  the  writing  really  indicated  was  to  be  de- 
termined, not  alone  from  expert  testimony,  but  from  common  experience,  as 
other  like  questions.  In  view  of  the  whole  record  we  conclude  that  appel- 
lants got  their  whole  case  fairly  before  the  jury  and  that  there  is  no  sub- 
stantial error  to  their  prejudice  shown  by  the  record. 

Judgment  affirmed. 
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HELM  V.  COMMONWEALTH. 
(Filed  June  14,  1904— Not  to  be  reported. ) 

1.  Town  marshal— Jurisdiction  outside  town  limits— Appellant  was  iu- 
'dioted  and  oonyicted  for  malioiously  cutting  the  town  marshal,  Mike  Jack- 
son, while  attempting  to  arrest  him  outside  of  the  town  limits,  and  his 
puDishment  fixed  at  two  years  in  the  penitentiary.  Held— That  the  juris- 
diotioo  of  a  marshal  of  a  town  of  the  sisth  class  is  not  confined  to  the  cor- 
porate limits  of  the  town,  but  he  may  make  an  arrest  any  where  in  the 
county,  without  a  warrant,  where  a  public  offense  is  committed  in  his  pres- 
enoe. 

8.  Indictment— Malicious  cutting— Instructions— Where  a  marshal  of  a 
town  of  the  sixth  class  attempted  to  arrest  the  defendant  who  was  guilty  of 
-disorderly  oondnct  at  a  picnic  outside  of  the  town,  and  was  out  with  a  knife 
hy  the  defendant,  on  the  trial  of  the  defendant  for  maliciously  cutting  the 
marshal  with  intent  to  kill  him,  an  Instruction  of  the  court  "that  the 
marshal  had  the  right  to  arrest  the  defendant  for  a  public  offense  committed 
In  his  presence  without  a  warrant,  if  the  defendant  knew  he  was  marshal, 
and  that  it  was  his  duty  to  submit  to  the  arrest,  and  if  he  refused  to  do  so 
and  assaulted  the  marshal  with  a  knife,  then  the  marshal  had  the  right  to 
Kpel  said  assault  and  use  such  force  as  was  necessary  to  do  so,*  and  to  compel 
the  defendant  to  submit  to  the  arrest,"  was  proper.  * 

8.  Evidence— General  moral  character  of  the  defendant— It  is  competent  to 
lotrodnce  evidence  of  the  general  moral  character  of  the  defendant  by  way 
•^t  impeaching  him  as  a  witness. 

Sweeney,  Ellis  Sc  Sweeney  and  G.  M.  Finn  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Dayiees  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  Sim  Helm,  was  indicted  and  convicted  in  the  Daviess  Circuit 
Court  for  maliciously  wounding  Mike  Jackson,  his  punishment  being  fixed 
at  two  years  in  the  penitentiary.  Jackson  was  marshal  of  the  town  of 
Whitesville  in  Daviess  county,  a  town  of  the  sixth  class.  There  was  a  church 
picnic  about  two  miles  from  the  town.  Helm  was  there  misbehaving  and 
the  marshal  was  sent  for.  When  he  arrived  he  undertook  to  arrest  Helm, 
who  resisted  arrest,  and  cut  the  marshal  with  a  knife  which  he  had  in  his 
hand.  While  the  evidence  is  conflicting  there  was  sufficient  evidence  to 
warrant  the  jury  in  finding  that  Helm  committed  a  public  offense  in  the 
presence  of  the  marshal.  The  chief  ground  relied  on  for  reversal  is,  that  the 
court  gave  the  jury  the  following  instruction  : 

'•4th.  The  court  further  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  Mike  Jackson  was  a  marshal  of  the  town  of  Whitesville,  a 
town  of  the  sixth  class,  in  Daviess  county,  Kentucky,  at  the  time  of  the 
cutting  and  stabbing  alleged  in  the  indictment  herein,  then  it  was  his 
^nty  as  such  marshal  to  suppress  any  disturbance  of  the  peace  or  any  dis- 
orderly conduct  committed  in  his  presence  in  said  county,  and  to  arrest  any 
person  guilty  of  such  offense  where  the  offense  was  committed  in  his  pres- 
-enoe,  and  this  he  had  a  right  to  do  without  a  warrant;  it  was  likewise  the 
duty  of  the  said  Mike  Jackson  acting  as  marshal,  to  arrest  any  person  who 
'v^s  guilty  of  a  public  offense  in  his  presence,  such  as  using  profane  Ian- 
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guage  or  belog  druok  in  the  presence  of  the  marshal,  and  this  it  was  hl^ 
duty  to  do  without  a  warrant;  and  if  the  Jury  further  believe  from  the  evU 
denoe  to  the  exclusion  of  a  reasonable  doubt,  that  a  public  offense  was  com- 
mitted in  the  presence  of  the  marshal  by  the  defendant,  Sim  Helm,  and  tb» 
laid  Helm  knew  that  Mike  Jackson  was  a  marshal,  then  the  said  Jaoksoiv 
acting  as  marshal,  had  the  right  to  arrest  the  said  Helm,  the  defendant 
herein,  without  a  warrant;  and  if  the  jury  believe  from  the  evidence,  to  th» 
exclusion  of  a  reasonable  doubt,  that  defendant  had  committed  a  publlo 
offense  in  the  presence  of  Mike  Jackson,  the  marshal  aforesaid,  and  knew 
said  Jackson  was  marshal,  and  said  Jackson  attempted  to  arrest  the  defend- 
ant in  Daviess  county  for  said  offense  committed  in  hit  presence,  then  it 
was  the  duty  of  the  defendant  to  submit  to  the  arrest,  and  if  he  refused  ta 
do  so,  and  assaulted  the  said  marshal  with  a  knife  or  deadly  weapon,  then 
■aid  marshal  had  the  right  to  repel  such  assault,  and  to  use  such  force  as. 
was  necessary  to  repel  said  assault,  and  to  compel  the  defendant  to  submit 
to  the  arrest. ' ' 

It  is  insisted  for  appellant  that  the  marshal's  jurisdiction  was  confined  ta 
the  boundary  of  the  town,  and  that  he  was  without  official  authority  out- 
side of  the  corporate  limits  of  Wbitesville.  By  section  3687,  Kentucky  Stat- 
utes, applicable  to  towns  of  the  sixth  class,  the  marshal  is  given  the  powers 
that  are  now  or  may  hereafter  be  conferred  upon  sheriffs  by  the  laws  of  th» 
State,  and  shall  in  all  respects  be  entitled  to  the  same  protection.  In 
Heather  v.  Thpmpson,  85  Ky.  Law  Bep.,  1564,  we  held,  following  Bigley  v. 
Grace,  17  Ky.  Law  Bep.,  1008,  that  the  marshal  of  a  town  of  the  sixth  olasa 
may  make  an  arrest  outside  of  the  corporate  limits  of  his  town.  It  la 
earnestly  insisted  that  the  decision  is  wrong,  and  should  be  overruled.  But. 
we  see  no  reason  for  departing  from  a  rule  which  has  been  laid  down.  Be- 
fore the  adoption  of  the  present  statutes,  when  the  towns  of  the  State  were 
governed  by  special  charters,  it  was  common  to  insert  in  them  provisions, 
giving  the  marshal  the  same  authority  as  the  sheriff  within  the  county  in 
which  the  town  was  situated.  By  section  26  of  the  Civil  Code,  in  naming 
who  arH  peace  offlcers,  marshals  are  mentioned,  and  in  section  86,  in  naminic 
those  who  may  arrest  without  warrant,  it  is  provided  that  a  peace  ofDoer 
may  make  such  an  arrest  when  a  public  offense  is  committed  in  his  pres- 
ence. Under  these  provisions  of  the  Code  and  the  Statutes,  in  force  when 
our  present  system  of  municipal  government  was  devised,  the  marshals  of 
the  towns  were  recognized  as  peace  officers  in  their  respective  counties,  and 
if  the  legislature  had  intended  to  change  the  rule  then  In  force  it  must  be 
presumed  that  it  would  have  done  so  in  language  evidencing  such  intention. 
This  it  did  not  do;  on  the  contrary,  the  language  would  seem  intended  to 
continue  in  force  the  rule  which  had  then  so  long  obtained.  Were  the  rule 
otherwise,  evildoers  would  find  in  many  cases  a  safe  asylum  from  the  muni- 
oii>al  officers  just  outside  of  the  town  limits.  The  rule  is  admitted  tha^ 
ordinarily  an  officer's  authority  is  limited  to  the  district  which  elected  him» 
but  this  is  a  matter  within  the  legislative  control  and  his  authority  may,  by 
the  legislature,  \te  made  co-extensive  with  his  county,  although  he  is  eleoted^ 
by  one  of  its  subdivisions. 

On  the  trial,  evidence  was  admitted  as  to  what  occurred  before  Jacksoz^ 
reached  the  picnic  grounds.    This  evidence  was  several  times  excluded  h^ 
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the  court,  but  afterwards  it  was  admitted.  Still  by  the  instructions  of  the 
court  the  whole  question  was  made  to  turn  on  whether  the  defendant  oom- 
mitted  a  public  offense  in  the  presence  of  the  marshal,  and  in  view  of  all 
the  erldenoe  and  the  Instructions  of  the  court,  we  do  not  see  that  the  de- 
fendant's substantial  rights  were  alTeoted  by  the  proof  as  to  what  occurred 
when  the  marshal  was  sent  for. 

The  Commonwealth  was  permitted  to  show  that  appellant's  general  moral 
character  was  bad  by  way  of  impeaching  him  as  a  witness.  This  also  is 
complained  of.  But  it  Is  settled  that  the  inquiry  is  not  restricted  to  the 
witness'  character  for  truth,  but  that  his  general  moral  character  may  be 
proved.  (Hume  v.  Scott.  8  Mar.,  261;  Thurman  y.  Virgin,  18  B.  Mon.,  799; 
Tackett  y.  Biay,  8  Dana,  80. ) 

Judgment  affirmed. 
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(Filed  June  2,  1904— Not  to  be  reported.) 

Questions  of  law  and  fact— This  case  involves  numerous  land  transactions 
and  court  proceedings  between  Middleton  &  Pace,  Miller,  DeBard  &  Everett 
and  the  Commonwealth  Land  and  Lumber  Co.,  and  in  which  A.  W.  Gouk 
and  Blaria'Mott  Davis  were  more  or  less  connected,  some  of  which  were 
tried  in  the  Harlan  court  of  common  pleas.  There  being  no  novel  questions 
of  law  presented  in  the  record,  and  the  questions  of  fact  being  numerous  and 
complicated,  can  best  be  gathered  from  the  opinion  in  which  the  contro- 
verted questions  of  law  and  fact  have  all  been  affirmed. 

H.  L.  Stone  and  Wlllson  &  Qlfford  for  appellants. 

Helm,  Bruce  &  Helm  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Hobson. 

In  the  spring  of  1887,  James  Middleton  and  Calvin  Pace  conveyed  to  Miller, 
DeBard  &  Everett  the  land  here  in  controversy,  lying  in  Harlan  county,  in 
consideration  of  $5,645,  of  which  11,400  was  paid,  leaving  a  balance  of  $4,345 
due  Middleton  &  Pace.  Subsequently  Miller,  DeBard  &  Everett,  by  written 
agreement,  sold  the  same  land  to  the  Commonwealth  Land  and  Lumber  Co. 
for  $10,571.00,  of  which  $875  Was  paid.  The  company  failed  to  pay  the  bal- 
ance o(  the  price  as]contemplated  by  the  parties.  During  the  negotiations  on 
March  30,  1888,  the  company,  by  its  agent,  gave  Miller,  DeBard  &  Everett 
an  order  for  $1,600,  which  was  assigned  to  Middleton  &  Pace  and  finally 
pused  to  A.  W.  Couk.  The  order  was  not  paid,  and  on  June  21,  1888,  Couk 
filed  an  action  in  the  Harlan  court  of  common  pleas  against  the  maker  and 
endorsers  of  the  draft,  to  recover  thereon.  In  that  action  the  land  and  lum- 
ber company  filed  its  answer  in  which  It  set  out  the  purchase  of  the  property 
referred  to.  but  alleged  that  Miller,  DeBard  &  Everett  had  no  title  to  it,  and 
that  the  title  was  in  one  Mary  Mott  Davis.  It  made  its  answer  a  cross  peti- 
tion, praying  that  the  court  determine  the  condition  of  the  title  and  that  in 
the  event  tbat  it  be  found  that  its  vendors  had  no  title,  the  title  bond  to  it 
he  cancelled ;  and  that  If  the  court  should  decide  that  its  vendors  had  title 
to  the  land,  then  that  they  be  adjudged  to  convey  the  land  to  it  on  the  terms 
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and  ooDditlons  Bet  out  in  the  title  bond.  Miller,  as  surviving  partner  of 
Miller,  DeBard  &  Everett,  filed  an  answer  which  he  made  a  oounterclalm 
against  the  land  and  lumber  company,  setting  out  that  thex  had  purchased 
the  land  from  Middleton  &  Pace,  the  tender  of  a  deed,  on  November  8,  1888, 
and  denying  that  there  was  any  defect  in  their  title.  Middleton  &  Pace  ob- 
tained a  quit-claim  deed  from  Maria  Mott  Davis  and  filed  their  answer  and 
counterclaim,  prayinf?  judgment  for  the  balance  due  them  on  the  land,  and 
Miller  prayed  judgment  against  the  land  and  lumber  company  for  the  bal- 
ance due  by  it  to  Miller,  DeBard  &  Everett.  In  this  condition  of  the  plead- 
ing the  case  was  submitted  to  the  court  on  August  18, 1802,  judgment  having 
previously  been  rendered  in  favor  of  Couk,  and  the  following  judgment  was 
entered : 

'*This  cause  having  been  submitted  to  the  court  upon  the  pleadings  and 
exhibits  relating  to  the  cross  petition  and  action  of  the  Commonwealth 
Land  and  Lumber  Go.  against  the  firm  of  Miller,  DeBard  &  Everett  and  the 
counterclaim  of  the  firm  of  Miller,  DeBard  &  Everett  against  the  Common- 
wealth Land  and  Lumber  Co. ,  and  the  said  firm  of  Miller,  DeBard  &  Ever- 
ett having  tendered  a  deed  of  conveyance  for  the  land  sold  by  said  Miller, 
DeBard  &  Everett  to  said  Commonwealth  Land  and  Lumber  Co.,  which' 
deed,  in  the  opinion  of  the  court,  is  good  and  sufficient,  it  is  adjudged  that 
the  contract  of  sale  be  spnciflcally  performed;  and  the  said  Commonwealth 
Land  and  Lumber  Co.  having  failed  to  traverse  the  allegations  of  the  coun- 
terclaim of  the  said  Miller,  DeBard  &  Everett,  the  said  counterclaim  is 
taken  for  confessed,  and  the  court  being  advised  is  of  the  opinion  that  the 
said  firm  of  Miller,  DeBard  &  Everett  is  entitled  to  the  relief  demanded.  It 
is,  therefore,  considered  by  the  court  that  the  said  Miller,  DeBard  &  Everett 
recover  of  the  defendant,  the  Commonwealth  Land  and  Lumber  Co.,  the 
sum  of  S10,571.60,  subject  to  the  credit  of  1376,  with  Interest  from  the  16th 
day  of  July.  1801,.  until  paid. 

"The  said  firm  of  Miller,  DeBard  &  Everett  are  also  adjudged  a  Hen  on 
several  certain  tracts  or  parcels  of  land  named  in  and  described  in  the  Com- 
monwealth Land  and  Lumber  Co.  's  cross  petition,  and  which  is  also  de- 
scribed in  the  counterclaim  of  the  said  firm  of  Miller,  DeBard  &  Everett, 
which  lands  the  said  Miller,  DeBard  &  Everett  may  have  sold  for  said  firm 
In  satisfaction  of  said  judgment. 

"It  is  furthermore  adjudged  that  the  cross  petition  of  Middleton  &  Pace 
against  Miller,  DeBard  &  Everett  be  taken  as  true,  and  that  the  said  firm 
of  Middleton  &  Pace  recover  of  the  firm  of  Miller,  DeBard  &  Everett  the 
sum  of  14,225,  with  interest  thereon  from  the  16th  day  of  July,  1891,  and  to 
recover  payment  of  same  they  have  a  superior  lien  upon  said  land,  and  they 
may  have  said  land  8old  in  satisfaction  of  this  judgment. 

"It  is  furthermore  adjudged  that  said  land  or  a  sufflciency  thereof  be  sold 
to  satisfy  said  judgment  and  lien.  No  part  of  the  purchase  money  collected 
from  the  said  Commonwenlth  Land  and  Lumber  Co.  shall  be  paid  to  said 
Miller,  DeBard  &  Everett  until  the  superior  lien  of  Middleton  &  Pace  shall 
have  been  paid  to  them."    (Here  follows  order  of  sale. ) 

No  sale  of  the  land  was  made  under  this  judgment.  Executions  vrere 
issued  in  favor  of  Miller,  DeBard  &  Everett,  which  were  returned  no  prop- 
erty found.     On  February  13,  1893,  this  action  was  begun  in  the  Jefferson 
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Circnit  Court  by  Miller,  DeBard  &  Everett  on  the  return  of  no  property 
foQud  ooder  their  jadffment  against  the  land  and  lumber  company,  under 
section  4SQ  of  the  Civil  Code.  On  March  4,  1895,  execution  was  issued  on 
the  judgment  in  favor  of  Middleton  &  Pace  against  Miller,  DeBard  &  Ever- 
ett and  levied  on  the  land  which  was  sold  by  the  sheriff  and  purchased  by 
appellants,  and  it  not  having  been  redeemed,  was  conveyed  to  the  purchasers 
by  the  sheriff  on  January  29,  1896.  Other  actions  brought  by  other  creditors 
for  the  same  purpose  were  consolidated  with  this  action,  and  in  these  actions 
attachments  were  taken  out  and  levied  on  the  same  land.  The  purchasers 
of  the  laud  at  the  execution  sales  referred  to  were  made  parties  to  the  actions 
and  set  up  their  title.  The  land  was  sold  under  the  execution  as  the  prop- 
erty of  Miller,  DeBard  &  Everett.  The  appellees  maintain  that  the  legal 
title  had  passed  out  of  Miller,  DeBard  &  Everett  to  the  land  and  lumber 
company,  under  the  deed  tendered  by  them  by  virtue  of  the  judgment  above 
quoted,  and  also  insists  that  if  this  be  not  so,  the  land  was  encumbered  by 
liens  and,  jiherefore,  the  sale  under  the  executions  only  conferred  on  the  pur- 
chasers a  lien  for  their  purchase  money,  with  interest  at  10  per  cent. ,  under 
section  1709,  Kentucky  Statutes.  The  circuit  court  adjudged  that  the  exe- 
cution sales  passed  no  title  to  the  purchasers,  but  adjudged  them  a  Hen  on 
the  property  for  their  purchase  money  and  ordered  a  sale  of  the  property  to 
satisfy  all  the  liens.  From  this  judgment  the  execution  purchasers  have 
appealed. 

The  judgment  of  the  Harlan  court  of  common  pleas  was  not  void.  In  its 
oroBs  petition  the  land  and  lumber  company  prayed  that  its  vendors  be  ad- 
judged to  convey  the  land  to  it  pursuant  to  the  title  bond,  if  it  turned  out 
that  they  had  title.  The  vendors  of  the  land  and  lumber  company  in  their 
counterclaim  tendered  a  deed,  denied  any  defect  in  their  title  and  prayed 
judgment  for  the  balance  of  the  purchase  money  due  them.  Mifldleton  & 
Paoe  also  prayed  judgment  for  the  balance  of  the  purchase  money  due  them 
and  set  np  the  quit-claim  deed  from  Maria  Mott  Davis.  When  the  case  was 
submitted  to  the  court  on  these  pleadings,  the  parties  being  all  before  him, 
he  had  jurisdiction  under  their  prayer  for  general  relief  to  enter  a  degree 
settling  their  rights,  although  Miller,  DeBard  &  Everett  had  not  In  terms 
pnyed  the  specific  performance  of  the  contract.  None  of  the  parties  took  an 
Appeal  from  the  judgment,  and  it  had,  therefore,  become  an  absolute  bar 
^hen  the  execution  in  favor  of  Middleton  &  Pace  was  issued.  Not  only  so, 
bat  Middleton  &  Pace  were  parties  plaintiff  jointly  with  Miller,  DeBard  & 
^erett  in  this  suit  instituted  in  the  Jefferson  Circuit  Court  on  February  13, 
1%93,  and  by  instituting  that  action  they  elected  to  stand  by  the  judgment. 
Having  so  elected,  they  are  estopped  to  question  its  validity,  for  they  can 
not  claim  under  and  against  it,  nor  can  they  claim  that  it  Is  valid  in  so  far 
as  it  enforces  fhe  lien  for  purchase  money  and  invalid  in  so  far  as  it  decrees 
specific  performance  of  the  contract;  for  unless  the  contract  was  enforced, 
there  would  be  no  lien  for  purchase  money.  Miller.  DeBard  &  Everett  ten- 
dered a  deed  and  asked  the  court  to  enforce  their  lien  for  the  purchase 
money.  When  the  court  decreed  them  the  relief  sought,  the  judgment  op- 
ented  as  fully  to  pass  the  title  as  if  the  lumber  company  had  accepted  the 
deed  out  of  court.  The  substance  of  the  judgment  is  that  the  chancellor  re- 
quires the  land  and  lumber  company  to  accept  the  deed  and  pay  the  price. 
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The  land  and  lumber  company  acquiesced  in  the  judgment,  atid  the  title, 
therefore,  necessarily  passed  to  it.  It  is  true  that  by  the  terms  of  the  bond 
and  by  the  terms  of  the  deed  the  land  and  lumber  company  was  to  pay  the 
balance  of  the  consideration  when  the  deed  was  made,  but  when  it  did  not 
pay,  the  court  gave  judgment  against  it  for  the  money,  and  in  this  judg- 
ment, as  shown  above,  Miller,  DeBard  &  Everett  acquiesced.  If  the  oourt 
had  added  to  his  judgment  words  to  the  effect  that  the  land  and  lumber 
company  must  accept  the  deed  tendered  and  lodge  it  in  the  proper  oiBoe  for 
record,  and  this  had  been  done,  there  would  be  no  question  that  the  title 
passed.  But  the  legal  effect  of  the  judgment  the  court  entered  was  that  the 
land  and  lumber  company  must  accept  the  deed,  otherwise  so  much  of  the 
judgment  as  holds  the  deed  to  be  sufficient  and  decrees  specific  performance, 
is  meaningless:  After  that  judgment  was  entered  the  land  and  lumber 
company  could  not  have  alleged  that  it  had  not  accepted  the  deed  which 
had  been  tendered  it  or  have  demanded  another,  for  the  court  had  held  that 
it  must  accept  the  deed  as  tendered.  The  fact  that  the  deed  was  not  with" 
drawn  from  the  record  and  recorded,  is  immaterial,  for  title  passes  by  an  un- 
recorded deed.  The  only  purpose  of  recording  a  deed  is  to  give  notice;  and 
this  Middleton  &  Pace  had  as  they  were  parties  to  the  action. 

We,  therefore,  conclude  that  the  title  to  the  land  having  passed  to  the  land 
and  lumber  company  the  circuit  court  properly  held  that  the  purchasers' 
under  the  execution  obtained  no  title  thereto  by  virtue  of  the  execution  sale, 
and  properly  adjudged  them  the  money  paid  by  them  out  of  the  prooeeds  of 
the  sale  made  under  the  judgment  in  this  case.  (Smith  v.  Frankfort  & 
Cincinnati  Railway  Co.,  2i  Ky.,  2040;  Burnley  v.  Stephenson,  15  Am.  Bep.» 
621.) 

•Tudgnfent  affirmed. 


GEORGE  &  BRO.  v.  CITY  OF  WINCHESTER.  &c. 

NUNAN  V.  SAME. 
(Filed  June  2,  1904.) 

1.  Local  option— Operation  in  county— Separate  vote  in  precinct — Effect- 
Under  ConetUution.  section  61.  and  the  act  of  the  general  assembly  regulat- 
ing the  sale  of  spirituous  liquors  under  what  is  known  as  the  *Mooal  option 
law, ' '  where,  by  a  vote  of  the  people  of  a  county,  said  law  has  been  adopted  in 
the  entire  county,  a  precinct  of  a  city  of  the  fourth  class  in  such  county,  after 
three  years  from  the  adoption  of  said  law,  may,  by  an  election  held  under 
said  law,  take  a  vote  whether  such  law  shall  become  inoperative  therein; 
and  if  a  majority  of  the  voters  in  such  precinct  shall  vote  in  favor  of  making 
such  law  inoperative  therein,  the  board  of  council  of  such  ci^y  may  be  com- 
pelled by  mandamus  to  grant  a  license  to  sell  such  liquors  therein  to  a 
proper  person,  at  n  proper  plnce,  who  shall  apply  therefor  in  a  proper  way. 

a.  Constitution— Statutes— City  ordinances— Conflict— It  was  the  Intention 
of  the  constitutional  convention  and  the  general  assembly,  that  the  voters 
in  the  counties,  or  political  subdivisions  thereof,  or  municipalities  therein; 
should  determine  whether  they  would  live  under  the  license  or  prohibition 
system,  and  to  the  extent  that  section  H490,  Kentucky  Statutes,  apparently 
authorizes  the  board  of  council  to  refu.«e  to  license  to  sell  liquors  where  a 
majority  of  the  voters  voted  to  license  it,  or  to  license  it  where  they  have 
voted  to  prohibit  its  sale,  it  is  invalid. 
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J.  F.  Winn  and  J.  M.  SieTeoson  for  appellants. 
Pendleton  Ss  Bush  for  appellees. 
Appeal  from  Clark  Ciroait  Court. 
Opinion  of  the  court  by  Judfi^  Paynter. 

On  June  27,  1896,  by  a  vote  of  the  people  of  Clark  county  the  local  option 
law  was  put  in  force  in  the  county,  including  the  city  of  Winchester.  On 
Jane  88,  1899,  an  election  was  held  in  the  North  Wincheister  Precinct  to  de- 
termine whether  the  local  option  law  should  become  inoperative'  in  that  pre- 
cinct. A  majority  of  the  voters  voted  that  it  should  become  inoperative- 
therein.  Winchester  is  a  city  of  the  fourth  class.  The  appellants  applied  to 
the  board  of  council  for  licenses  to  sell  spirituous,  vinous  and  malt  liquor  a 
in  that  precinct.  Without  giving  the  appellants  an  opportunity  to  be  heard 
upon  the  question  as  to  whether  they  were  suitable  persons  to  carry  on  the 
business,  the  board  of  council  arbitrarily  refused  to  grant  a  license;  there- 
upon it  adopted  a  resolution  expressing  the  sense  of  the  board  that  no  license 
to  sell  spirituous,  vinous  or  malt  liquors  should  be  ''granted  in  the  city  of 
Winchester  during  the  period  of  two  years,  our  terms  of  office. "  The  appel- 
lants instituted  these  proceedings  to  compel  the  board  of  council  to  grant  to- 
each  a  license  to  sell  liquors.  It  is  averred  in  the  petitions  that  the  plain- 
tiffs are  men  of  good  character  and  suitable  persons  to  conduct  the  business 
of  selling  liquors.  The  real  question  to  be  determined  is,  can  the  board  of 
oonncil  of  a  city  of  the  fourth  class  arbitrarily  refuse  to  grant  a  license  ta 
retail  liquor  in  a  precinct  which  has  voted  in  favor  of  the  sale. 

More  than  three  years  had  elapsed  from  the  time  the  vote  was  taken  upon 
the  question  as  to  whether  the  local  option  law  should  be  in  force  in  Clark 
oountf,  to  the  date  when  the  vote  was  taken  in  the  North  Winchester  Pre- 
cinct on  the  question  of  the  local  option  law  becoming  inoperative  in  that 
precinct.  Section  61  of  the  Constitution  makes  it  the  ditty  of  the  general 
assembly  to  provide  by  general  law  a  means  whereby  the  sense  of  the  votera 
of  any  county,  city,  town,  district  or  precinct  may  be  taken  as  to  whether 
or  not  spirituous,  vinous  and  malt  liquors  shall  be  sold,  bartered  or  loaned 
therein,  or  the  sale  thereof  regulated.  As  required  by  that  section  the  gen- 
eral assembly  passed  a  local  option  law  for  the  State.  The  general  assembly 
has  left  to  the  decision  of  each  local  community  under  which  of  two  policiea 
it  shall  live,  the  license  system  or  prohibition,  and  authorized  the  people  ta 
take  a  vote  at  certain  intervals,  and  thus  change  from  one  system  to  the 
other  as  they  see  proper.  (Sections  2661  and  2668,  Kentucky  Statutes;  Cole 
V.  Commonwealth,  19  Ky.  Law  Hep.,  824;  Smith  v.  Patton,  20  Ky.  Law 
Bep.,  16$;  Commonwealth  v.  Overby,  21  Ky.  Law  Hep.,  848;  Commonwealth 
V.  Bottom,  22  Ky.  Law  Hep.,  412.) 

It  is  urged  that  the  voters  did  not  vote  upon  the  question  as  to  whether 
liquors  should  be  sold  in  North  Winchester  Precinct,  because  a  vote  that  the 
local  option  law  should  be  inoperative  is  not  equivalent  to  voting  that 
liquors  might  be  sold.  It  is  expressly  provided  in  section  2r)64,  Kentucky 
Statutes,  that  the  question  may  be  submitted  to  the  voters  ''whether  or  not 
any  prohibition  law  in  force  in  any  county,  city,  town,  district  or  precinct 
by  virtue  of  any  general  act  or  special  act  or  acts  shall  become  inoperative." 
The  question,  as  provided  by  the  statute,  was  submitted  to  the  voters  of  the 
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precinct  In  question.  It  is  evident  that  every  voter  when  he  voted  knew 
that  he  was  expressing  his  opinion  upon  the  question  as  to  whether  or  not 
liquors  should  be  sold  in  the  precinct.  It  is  the  substance  of  the  act  done, 
not  the  form,  that  determines  its  quality  and  effect. 

It  is  insisted  that  the  board  of  council  had  the  right  to  arbitrarily  refuse 
to  grant  the  license  to  sell  liquors  by  virtue  of  the  charters  of  the  cities  of 
the  fourth  class,  which  is  section  3490,  Kentucky  Statutes.  It  reads  as  fol- 
lows: "The  council  shall  have  power,  by  ordinance,  to  license,  permit,  regu- 
late or  restrain  the  sale  of  all  kinds  of  vinous,  spirituous  or  malt  liquors 
within  the  limits  of  the  city,  or  to  restrain  or  prohibit  the  sale  thereof 
within  one  mile  of  the  limits  thereof,  provided  nothing  herein  shall  be  con- 
strued as  granting  the  power  or  right  to  one  town  or  city  to  license,  permit, 
regulate,  restrain  or  prohibit  the  sale  of  vinous,  spirituous  or  malt  liquors 
in  any  other  town  or  city,  and  may  fix  the  penalty  or  fine  for  violation  of 
an  ordinance  under  this  section  at  any  sum  not  exceeding  SlOO :  Provided, 
That  no  lioense  to  sell  such  liquors,  to  be  drunk  on  the  premises  where  sold» 
granted  under  this  section,  shall  be  for  a  less  amount  than  |350  nor  for  a 
greater  amount  than  SI, 000.  For  license  to  sell  same  by  retail,  for  medical 
purposes,  they  may  charge  not  less  than  t^  nor  more  than  $500.  For  lioense 
to  sell  same  by  retail  in  quantities  not  less  than  a  quart,  they  may  charge 
not  less  than  $100  nor  more  than  $600.  The  board  of  council,  shall  at  any 
time,  have  the  power  and  authority  to  refuse  to  grant  any  license,  and  to 
-suspend  or  revoke  any  license  granted  under  or  by  virtue  of  the  authority 
-conferred  by  this  section,  when  the  board  shall  deem  it  necessary  so  to  do 
in  ord^  to  preserve  the  peace  or  good  morals  of  said  towns,  and  said  board 
of  council  shall  be  the  exclusive  judges  of  the  necessity." 

The  act  for  the  government  of  cities  of  the  fourth  class  became  a  law 
before  the  local  option  law  was  passed.  Until  that  act  was  passed  and 
put  in  force,  the  board  of  couiicirs  authority  wasdefined  by  that  section. 
This  section  provides  that  the  board  of  council  may  license,  permit,  regu- 
late or  restrain  the  sale  of  liquor  within  the  limits  of  the  city,  or  to  restrain 
or  prohibit  the  sale  within  one  mile  of  the  limits  thereof.  After  Clark 
-county,  including  the  city  of  Winchester,  voted  that  liquor  should  not  be 
sold  within  the  limits  of  the  county,  no  one  would  seriously  contend  that 
the  board  of  council  could  grant  a  license  to  sell  liquor  within  the  city  of 
Winchester.  Why  notV  Because  the  general  assembly  by  virtue  of  the  Con- 
stitution had  placed  it  within  the  power  of  the  voters  to  prohibit  the  sale  of 
it  in  Clark  county.  The  board  of  council  could  not  nullify  the  action  of  the 
voters  in  putting  in  force  a  law  which  prohibited  the  sale  of  it.  It  was  the 
intention  of  the  constitutional  convention  and  the  general  assembly  that 
the  voters  in  the  counties  or  political  subdivision  thereof  or  municipalities 
therein,  should  determine  whether  tbey  would  live  under  the  license  or  pro- 
hibition system.  If  the  section  in  question  would  not  authorize  the  board 
of  council  to  grant  licenses  when  the  voters  had  put  in  force  the  local  option 
law,  it  certainly  would  not  authorize  them  to  arbitrarily  refuse  a  license 
when  a  majority  of  the  voters  had  decreed  that  liquor  should  be  sold  within 
the  given  territory.  To  the  extent  that  section  3490  apparently  authorizes 
the  board  of  council  to  refuse  a  license  to  sell  liquor  where  a  majority  of  the 
voters  voted  to  sell  it,  or  to  license  it  where  they  have  voted  to  prohibit  its 
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nle,  it  Is  invalid.  The  section  must  be  read  in  conneotion  with  the  local 
option  law.  It  is  the  duty  of  the  board  of  council  to  grant  the  license  to  an 
applicant  at  a  proper  place,  if  he  is  a  proper  person  and  applies  in  the  proper 
way.  The  board  of  council  can  not  refuse  to  grant  a  license  under  the  con- 
ditions averred  in  the  petitions.  (Riley  v.  Rowe,  28  Ky.  Law  Rep..  2168; 
Hodges  V.  Metcalf  County  Ck)urt.  36  Ky.  Law  Rep.,  1653,  1706  (In  Riley  v. 
Howe,  a  provision  of  the  charters  of  cities  of  the  sixth  class  was  under 
consideration,  and  under  that  provision  it  was  made  the  duty  of  the  trus- 
tees to  grant  a  license  to  sell  liquors  whenever  a  majority  had  voted  there- 
for. The  cx)urt  in  construing  the  section,  held  that  they  should  be  re- 
quired to  grant  a  license  to  a  proper  person  and  at  a  proper  place.  In  our 
opinion  mandamus  is  the  proper  remedy. 
The  judgments  are  reversed  for  proceedings  consistent  with  this  opinion. 


RATTERMAN  v.  CAMPBELL. 

(Filed  June  2,  1904— Not  to  be  reported. ) 

Contract — Specific  i)erformanoe — Separate  propositions— Disconnected— In- 
capacity to  contract — O.  S.  Kline  &  Co.,  who  are  real  estate  agents,  had 
been  endeavoring  to  purchase  from  J.  O.  Campbell  for  J.  B.  Ratterman, 
certain  property  in  the  city  of  Louisville  on  First  street,  which  resulted  ii> 
the  following  propositions: 

"Louisville,  Ky.,  February  25,  1902. 
"O.  S.  Kline  &  Co.— 

*'I  will  give  $5,600  cash  for  49  feet  8  inches  by  105  feet  of  ground  on  the 

west  side  of  First  street,  between  Main  and  Market  streets,  this  city,  with 

brick  building  on  same,  No.  218-220.    The  title  to  be  good  and  merchantable 

and  free  from  all  incumbrances  and  taxes. 

(Signed)    *'J.  B.  RATTERMAN." 

This  writing  was  taken  by  Kline  to  Campbell  and  read  to  but  not  shown 
to  him,  the  name  of  the  purchaser  being  withheld;  thereupon  Campbell  re- 
quested until  the  next  day  at  10  o'clock  to  give  an  answer.  The  next  day 
the  following  proposition  in  writing  was  signed  by  Campbell  and  given  to 
Kline : 

"Louisville,  Ky.,  February  26.  1902. 
"O.  S.  Kline  &  Co.— 

•*I  will  sell  49  feet  3  inches  by  105  feet  of  ground  on  the  west  side  of  First 

street,  between  Main  and  Market  stret*t8.  this  city,  with  brick  building  on 

same,  No.  218  22»i.  for  S5.600,  and  will  pay  you  2K  P^r  cent,  commission  for 

selling  the  same,  the  title  to  be  good  and  merchantable  and  free  from  all 

incumbrances  and  taxes. 

(Signed)    "J.  O.  CAMPBELL. 


> » 


On  March  1,  1P03.    Campbell,  through   his  attorneys,  addressed   Kline  & 

Co.  a  letter  revoking   the   proposed   sale,  which   they   duly   received,  after 

which  Racterman  indorped  under  the  signature  of  Campbell : 

*'I  accept  the  above  proposition. 

"J.  B.  RATTERMAN." 

Campbell  refusing  to  convey  the  property,  this  action  was  Instituted  by 
Batterman  in  equity  for  specific  perfofniance.  Held — The  proposition  to 
purchase  made  by  Ratterman  on  February  25,  and  that  to  sell  by  Campbell, 
made  on  the  26th,  on  their  face  purport  to  be  entirely  separate  and  distinct 
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transactions.  There  Is  no  reference  in  either  to  the  other,  and  they  can  not 
be  connected  except  by  the  introduction  of  verbal  testimony.  The  only 
memorandum  in  writing,  signed  by  the  party  to  be  charged,  is  that  of  Feb- 
ruary 26.  This,  the  evidence  witliout  oontradiction,  shows  to  have  been 
withdrawn  before  it  was  accepted  by  Katterman.  It  also  appears  in  evi- 
dence that  appellee,  owing  to  extreme  age  (eighty-two  years),  and  his  many 
infirmities  of  body  and  mind,  was  incapable  of  making  a  contract,  and, 
under  the  facts  as  they  appear  in  the  record,  we  hold  that  the  chancellor's 
refusal  to  grant  a  decree  of  specific  performance,  was  correct. 

Dodd  &  Dodd  and  O'Neal  &  O'Neal  for  appellant. 

Farnsley  &  Means  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Barker. 

• 

O.  S.  Kline  &  Co.,  who  are  real  estate  {igents  in  Louisville,  Ky.,  had  been 
endeavoring  to  purchase  from  J.  O.  Campbell,  for  J.  B.  Batterman,  certjiin 
real  estate  on  First  street,  between  Main  and  Market  streets,  being  No. 
218-220,  First  street,  in  that  city.  These  negotiations  resulted  in  the  follow- 
ing proposition : 

"Louisville,  Ky.,  February  2n,  1903. 

"O.  S.  Kline  &  Co.— 

"I  will  give  t5,500  cash  for  49  feet  3  inches  by  105  feet  of  ground  on  the 
west  side  of  First  street,  between  Main  anil  Market  streets,  this  city,  with 
brick  building  on  .same.  No.  218-320.  The  title  to  be  good  and  merchant- 
able, and  free  from  all  incumbrance  and  taxes. 

(Signed.)    "J.  B.  BATTEBMAN.". 

This  writing  and  taken  by  O.  S.  Kline  to  J.  O.  Campbell,  and  read,  but 
not  shown  to  him,  the  name  of  the  purchaser  being  withheld;  thereupon 
Campbell  requested  until  the  next  day  at  10  o'clock,  in  which  to  give  an 
answer,  desiring,  in  the  meantime,  as  he  said,  to  consult  his  family  and 
friends.  On  the  next  day,  the  following  proposition  in  writing,  was  signed 
by  Campbell,  and  delivered  to  O.  S.  Kline  &  Co. : 

* 'Louisville,  Ky.,  February  26,  1909. 
"O.  S.  Kline  &  Co.— 

'*I  will  sell  49  feet  8  inches  by  105  feet  of  ground  on  the  west  side  of  First 

street,  between  Main  and  Market  streets,  this  city,  with  brick  building  on 

same,  No.  218-220,  for  $5,500  cash,  and  will  pay  you  2\4  per  cent,  commission 

for  selling  the  same,  the  title  to  be  good  and  merchantable,  and  free  from 

all  encumbrances  and  taxes. 

(Signed)    *'J.  O.  CAMPBELL." 

On  March  1,  1902.  Campbell,  through  his  attorneys,  addressed  Kline  &  Co. 

a  letter  revoking  the  proposed  sale,  which  they  duly  received;  after  which, 

Batterman  indorsed  on  the  proposition  under  the  signature  of  Campbell: 

**I  accept  the  above  proposition. 

"J.  B.  BATTEBMAN." 

Campbell  refusing  to  convey  the  property,  this  action  was  instituted  by 
Batterman  in  equity  for  a  decree  for  specific  performance.  Upon  final  hear- 
ing, the  chancellor  dismissed  the  petition,  and,  in  so  doing,  we  are  of  opin- 
ion thit  he  correctly  ruled  the  law  as  applicable  to  this  case. 

The  proposition  to  purchase,  made  by  Rattemian  on  the  26th  day  of  Feb- 
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ruarr,  and  that  to  sell,  bj  Campbell,  made  on  the  26th,  on  their  face 
pnrporc  to  be  two  entirely  sex>arate  and  distinct  transactions.  There  is  no 
reference  in  either  to  the  other,  and  they  can  not  be  conneeted  except  by 
the  introdnction  of  verbal  testimony.  Smith,  in  his  work  on  the  Law  of 
Gontraots,  star  page  84,'  thus  enunsintes  the  rule  applicable  to  the  case  in 
hand:  "But  though,  where  there  are  several  papers,  the  agreement  may  be 
collected  from  them  all,  provided  they  are  sufficiently  connected  in  sense 
among  themselves,  so  that  a  person  looking  at  them  all  together  can  make 
out  the  conDection  and  the  meaning  of  the  whole  without  the  aid  of  any 
yerbal  evidence;  yet  it  is  otherwise  when  such  connection  does  not  appear 
on  the  face  of  the  writings  themselves;  for,  to  let  in  parol  evidence  in  order 
to  connect  them  with  one  another,  would  be  to  let  in  the  very  mischief 
which  it  was  the  objecc  of  the  framers  of  the  act  to  avoid,  namely,  the  un- 
certainty and  temptation  to  falsehood  occasioned  by  allowing  the  proof  of 
the  contract  to  depend  on  the  recollection  of  witnesfe-?. "    *    *    * 

The  only  ra€»morandum  in  writing  signed  by  the  party  to  be  charged,  is 
that  of  February  2H,  wherein  Campbell  offered  to  sell  his  property  for  15.600 
cash.  This,  the  evidence,  without  contradiction,  shows  to  have  been  with^ 
drawn  before  it  was  accepted  by  Ratterman.  The  question  as  to  whether  or 
not  the  attorneys  for  appellee  had  been  instructed  to  write  the  letter  of  revo- 
cation by  J.  O.  Campbell,  himself,  or  by  some  one  for  him,  is  immaterial; 
they  "Were  so  authorized,  as  the  evidence  shows,  and  that  was  sufficient. 

One  of  the  defenses  of  appellee  was  that,  owing  to  his  extreme  age  (eighty- 
two  years),  and  his  many  infirmities  of  body  and  mind,  he  was  incapable  of 
making  a  contract,  and  there  is  much  evidence  in  this  case  to  substantiate 
that  claim:  so  that  whether  we  regard  the  conclusion  of  the  chancellor,  that 
the  offer  of  sale  had  been  withdrawn  before  acceptance,  as  correct,  or  whether 
we  investigate  the  sufficiency  of  the  evidence  showing  the  incapacity  of  ap- 
pellee to  make  the  contract  in  question,  we  are  constrained  to  the  conclu- 
aion  that  his  refusal  to  grant  a  decree  of  specific  performance,  was  correct. 

A  decree  of  specific  performance  is  not  at  all  times  h  nmtter  of  absolute 
right,  but  rests  largely  in  the  sound  discretion  of  the  chancellor.  In  the 
case  of  Woolums  v.  Horsley,  98  Ky.,  582,  this  court  said:  ♦•  There  is  a  dis- 
tinction between  the  case  of  a  plaintiff  asking  a  specific  performance  of  a 
contract  in  equity,  and  that  of  a  defendant  resisting  such  a  performance. 
Its  specific  execution  is  not  a  matter  of  absolute  right  in  the  party,  but  of 
sonnd  discretion  in  the  court.  It  requires  lebs  strength  of  case  on  the  side 
of  the  defendant  to  resist  the  bill,  than  it  does  upon  the  part  of  the  plaintiff 
to  enforce  it.  If  the  court  refuses  to"  enforce  specifically,  the  party  Is  left  to 
his  remedy  at  law.  Thus  a  hard  or  unconscionable  bargain  will  not  be 
specifically  enforced,  nor,  if  the  decree  will  produce  Injustice  or  under  all 
the  circumstances  be  inequitable,  will  it  be  rendered.  In  other  words,  a 
conrt  of  equity  will  not  exercise  Us  power  in  this  direction  to  enforce  a 
claim  which  is  not,  under  all  the  circumstances,  just,  as  between  the  parties, 
and  It  will  allow  a  defendant  to  resist  a  decree,  where  the  plaintiff  will  not 
always  be  allowed  relief  upon  the  same  evidence.  A  contract  ought  not  to 
be  carried  into  specific  performance  unless  it  be  just  and  fair  in  all  respects. 
When  this  relief  is  sought,  ethics  are  considered,  and  a  court  of  equity  will 
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83metime8  refuse  to  set  aside  a  contract,  and  yet  refuse  its  specific  perform* 
ance. ' ' 

Id  the  case  cited,  it  was  said  iD  the  opinion  of  the  defendant:  *'He  was 
then  about  sixty  years  old,  uneducated,  afflicted  with  disease  disabling  him 
from  work,  owned  no  other  land,  and  but  very  little  x>ersonal  property.  He 
knew  but  little  of  what  was  going  on  in  the  business  world  owing  to  his- 
situation  and  circumstances  in  life.     He  moved  in  a  small  circle." 

In   the  case  of  Horsley  v.  Asher's  Heirs.  94  Ky.,  8U,  it  was  said:    *'We 
think  it  is  also  clear  that  J.  D.  Asher  did  not,  nor  was  able  to,  comprehend 
the  nature,  import  and  effect  of  the  contract  he  made,  and  was,  in  fact, 
overreached  and   defrauded  by  Horsley  acting  through  his  agent.    Asher' 
was,  at  the  date  of  that  bond,  upwards  of  seventy  years  of  age.    He  had 
been  diseased  and  suffered  physical  pain  for  several  years  to  such  an  extent 
that  he  had  not  attempted,  nor  was  qualified,  tp  properly  transact  business, 
all  of  it  having  been  done  during  a  period  of  five  or  six  years  by  his  wife  or- 
sons.     The  witnesses  also  testify,  without  contradiction,    that  he,  though 
originally  a  man  of  good  sense  and  business  capacity,  had  become,  at  the 
date  of  the  bond,  childish  and  notionate.    In  fact,  he  closed  the  oontract> 
and  signed  the  bond  at  the  agent's  house,  where  he  had  gone  for  another 
purpose,  without  taking  any  time  for  reflection  or  consultation,  and  wa& 
in  a  few  hours  eager,  and  offered  to  rescind,  but  the  agent  refused  to  do  ao. 

*"  "*  *  In  our  opinion  the  contract  was  not  one  fit  to  be  enforced  in  a 
court  of  equity,  but  was  made  to  such  disadvantage  of  J.  D.  Asher  as  to  in- 
duce belief,  which  the  evidence  makes  a  conviction  that  he  was,  by  reason 
of  want  of  capacity  to  understand  the  meaning  and  effect  thereof,  over- 
reeached  and  defrauded."  To  the  same  effect  is  the  case  of  Gooanougher 
V.  Green.  88  Ky. ,  519. 

In  the  case  of  McCabe  v.  Matthews,  155  U.  S.,  558,  it  was  said:  *'A  decree 
for  the  specific  performance  of  a  contract  for  the  sale  of  real  estate,  does  not^ 
go  as  a  matter  of  course,  but  is  granted  or  withheld  acording  as  equity  and 
justice  seem  to  demand,  in  view  of  all  the  circumstances  of  the  case." 

In  the  case  of  DeSollar  v.  Hanscome,  158  U.  S.,  816,  the  court,  througl^ 
Justice  Brewer,  thus  announces  the  rule:  "And  where  the  existence  of  a. 
contract  is  a  matter  of  doubt,  equity  will  not,  as  a  rule,  decree  specific  per- 
formance, especially  in  a  case  Ifke  this,  where,  as  appears,  the  property  was 
rapidly  rising  in  value  " 

In  the  case  at  bar,  the  appellee  was  over  eighty  years  old,  infirm  both  in 
body  and  mind,  and  had,  for  a  year  or  two,  practically  been  able  to  do  little 
or  no  business.  It  is  true  that  he  came  to  his  place  of  business  daily,  when 
well  enough,  but  seems  to  have  relied  entirely  upon  his  son,  E.  G.  Gamp- 
bell,  in  all  matters  requiring  an  exercise  of  judgment.  The  price  he  was 
induced  to  name  for  his  property  was  much  below  its  real  value,  and,  upon 
the  whole  case,  we  think  the  conclusion  of  the  chancellor,  in  his  refusal  to> 
decree  a  specific  performance,  rests  upon  sound  equitable  principles. 

Wherefore,  the  judgment  is  afifirmed. 


T^^  K^i^tUcky  IjjaW  Reporter 
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COMMONWEALTH  LAND  AND  LUMBER  CO.,  v.  CORNETT.  &c. 

(Filed  June  8,  1904— Not  to  be  reported. ) 

In  an  action  which  involved  title  to  a  large  tract  of  land,  the  plaintiffs 
were  entitled  to  a  continuance  upon  an  affidavit  of  one  of  their  counsel  to 
the  effect  that  the  chief  attorney  was  absent,  150  miles  away;  that  he  had 
entire  preparation  of  the  case;  that  one  of  the  defendants  had  told  him  that 
the  litigation  would  be  compromised  and  that  absent  counsel  had  been  so 
informed,  and  over  this  affidavit  was  another  from  this  defendant  saying 
that  conversation  was  had  but  that  the  the  proffered  compromise  was  all  off. 
In  view  of  these  statements,  time  should  have  been  given  plaintiffs  to  pre- 
pare their  case  and  take  their  proof. 

W.  S.  Pryor  and  W.  F.  Hall  for  appellant. 

H.  C.  Clay  f  3r  appellees. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  involves  the  title  to  a  large  boundary  of  land  situated  in  Har- 
lan county,  Kentucky.  The  only  question  for  review  on  this  appeal  is  the 
correctness  of  the  judgment  of  the  trial  court  in  overruling  appellants'  mo- 
tion fur  a  continnance,  in  order  that  they  might  get  in  their  evidence,  and 
the  submission  of  the  case  over  their  protest. 

The  issues  were  made  up  in  December  1902.  At  a  special  term  of  the  Har- 
lan Circuit  Court  in  July,  1003,  appellees,  who  were  defendants  below,  filed 
a  supplemental  answer.  The  special  term  continued  up  to  the  commence- 
meat  of  the  regular  August  term  of  the  court;  during  this  term,  the  appel- 
lees (defendants),  who  had  taken  some  evidence,  movsd  for  a  submission  of 
the  case  In  chief,  and  that  the  allegations  of  the  supplemental  answer  be 
taken  as  true,  which  was  objected  to  by  appellants;  thereupon  the  counsel 
for  appellants  filed  his  own  affidavits,  in  which  he,  in  substance,  states  that 
appellant  W.  L.  Bramlette,  who  had  charge  of  the  preparation  of  the  case, 
was  absent  from  Harlan  county,  and  resided  160  miles  therefrom ;  that  when 
last  in  Harlan  county,  he  had  had  a  conference  with  A.  B.  Comett,  one  of 
the  appellees,  with  a  view  of  compromising  and  adjusting  the  matters  iik 
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litigation  between  them,  and  that  the  oonnsel  had  been  informed  that  the 
proposed  compromise  would  be  effected;  he  also  filed  the  afSdavit  of  one 
finff  to  the  same  effect;  that  relying  upon  this  information,  he,  as  counsel 
for  the  appellants  (plaintiffs),  had  not  taken  the  testimony  of  his  clients, 
and  the  case  was  wholly  without  preparation,  so  far  as  the  evidence  was 
concerned;  that  ddrlng  the  special  term  of  the  court  in  July,  and  since  the 
regular  term  in  August  had  commenced,  he  had  been  so  engaged  in  the 
court  with  his  professional  duties  as  to  render  it  impossible  for  him  to  take 
the  evidence;  that  appellants  (plaintiffs)  had  a  meritorious  cause  of  action, 
and  if  afforded  an  opportunity  so  to  do,  he  could  secure  testimony  sufficient 
to  substantiate  the  allegations  of  the  pleading. 

Opposing  this,  the  affidavit  of  appellee  Cornett  was  filed,  admitting  the 
conversation  with  Bramlette  in  regard  to  the  compromise,  but  stating  that 
he  had  refused  to  accept  the  proffered  terms,  and  that  all  propositions  of 
compromise  were  at  that  time  ended,  and  he  had  so  informed  Bramlette.  It 
may  be  conceded  that  appellants  had  been  guilty  of  laches  in  the  preparation 
of  their  case,  and  that  the  counsel  had  relied  upon  rather  vague  talk  of  com- 
promise; but  considering  the  fact  that  api)ellees  had  filed  a  supplemental 
answer  at  the  special  term,  immediately  preceding  the  regular  term,  and 
that  the  counsel  had  been  engaged  busily  in  the  court  since  that  time,  we 
are  inclined  to  the  opinion,  that,  under  all  the  circumstances,  the  court 
should  have  given  appellants  an  opportunity  to  obtain  their  evidence.  Any 
other  conclusion  would  result  in  the  loss  to  them  of  the  land  involved  in  the 
litigation,  and  this,  we  are  loath  to  see  done,  except  by  a  Judgment  upon 
the  merits  of  the  case. 

For  the  reasons  indicated  the  judgment  is  reversed,  each  party  to  pay  their 
own  cost  on  this  appeal. 


BEKEDICT,  AG.  V.  WILHOITE,  &c. 
(Filed  June  2,  1904— Not  to  be  reported. ) 

1.  Vacation  of  judgment — Pleading— In  an  action  to  vacate  a  judgment, 
where  the  petition  alleges  that  plaintiffs  are  nonresidents  of  the  State;  that 
they  had  instituted  an  action  for  damages  for  the  removal  of  timber;  that 
while  the  action  was  pending  their  attorneys,  without  their  knowledge  or 
consent,  andi^gainst  their  will,  entered  into  an  agreement  with  the  defend- 
ants as  to  the  location  of  their  division  line,  and  that  by  such  agreement 
they  would  lose  300  acres  of  land,  and  that  they  had  no  knowledge  of  these 
transactions  until  shortly  before  the  filing  of  their  action,  a  cause  of  action 
is  stated  and  the  petition  is  sufficiently  definite  and  specific. 

2.  Same — Attorney  and  client— It  is  a  w^ell  settled  rule  that  an  attorney 
has  no  power  by  virtue  of  his  retainer,  without  express  authority,  to  com- 
promise a  pending  suit  of  his  client  so  as  to  bind  him,  although  the  client 
may  live  in  a  distant  State. 

W.  O.  Jones,  H.  W.  Stoy,  J.  S.  Lay  and  M.  M.  Logan  for  appellants. 

J.  S.  Wortham  for  appellees. 

Appeal  from  Grayson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellants  brought  this  action  in  equity  in  the  Grayson  Circuit  Court, 
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to  set  aside  and  Tacate  a  Judgment  wbioh  was  entered  by  ooDsent  by  attor- 
Deys  reprasenting  them  and  Alexander  Williams,  tbe  fathei^  of  appellee,  in  a 
«oDtrovergy  over  a  dlYision  line  between  their  respeotive  tracts  of  land. 

The  defendants  filed  a  general  demurrer  to  their  petition,  and  also  a  mo* 
tion  to  make  more  specific.  The  motion  to  make  more  specific  was  9UI- 
tained.  Appellants  thereupon  filed  an  amended  petition,  and  the  trial  court 
again  sustained  a  motion  requiring  them  to  make  the  averments  to  their 
petition  as  amended,  more  specific.  They  then  tendered  a  second  amended 
petition  which  the  court  refused  to  allow  them  to  file,  on  the  ground  that  it 
did  not  cure  the  defects  of  their  original  and  first  amended  petition,  and 
dismissed  their  action,  and  they  have  appealed.  The  ];)etition  alleges  in  sub- 
staDce  that  they  were  nonresidents  of  the  State  of  Kentucky;  and  that  they 
had  Instituted  an  action  in  the  Grayson  Circuit  Court  against  William  Van- 
meter,  Aaron  Scott  and  Alexander  Williams,  the  father  of  the  defendants,  to 
recover  damages  for  cutting  and  removing  timt)er  from  certain  lands  owned 
by  them ;  and  that  while  this  action  was  pending,  the  attorneys  whom  they 
had  employed  to  represent  thorn,  without  their  knowledge  or  consent,  and 
against  their  will,  entered  into  an  agreement  with  Alexander  Williams,  the 
father  of  the  defendants,  as  to  the  location  of  the  division  line  between  their 
respective  tracts  of  land,  and  which,  on  the  Idth  of  April,  1894,  they  entered 
up  as  a  judgment  of  the  court  in  the  pending  action ;  and  that  subsequently, 
on  the  26th  of  July,  1894,  their  attorneys,  also  without  their  knowledge  or 
consent,  and  against  their  will,  entered  into  another  and  distinct  agreement 
with  Alexander  Williams,  establishing  another  and  distinct  division  line 
between  their  respective  tracts  of  land,  which  was  also  entered  upon  the 
records  of  the  court  as  an  agreed  judgment  in  the  action ;  that  the  attorneys 
who  assumed  to  represent  them  in  this  matter  had  no  authority  to  do  so; 
and  that  as  a  result  of  these  unauthorized  judgments,  they  had  lost  more 
than  aoo  acres  of  valuable  land ;  that  they  had  no  knowledge  of  these  trans, 
actions  until  shortly  before  the  institution  of  this  suit,  and  prayed  that  both 
of  the  agreed  judgments  entered  in  April  and  July,  1894,  should  be  vacated 
and  set  aside.  While  the  petition  seems  to  be  unnecessarily  prolix,  we  are 
of  the  opinion  that  it  sets  out  a  good  cause  of  action  and  was  sufficiently 
definite  and  specific.  It  is  well  settled  that  an  attorney  has  no  power  by 
virtue  of  his  retainer,  without  express  authority,  to  bind  his  client  by  a 
compromise  of  a  {>ending  suit,  or  any  other  matter  intrusted  to  his  care,  al- 
though the  client  may  live  in  a  distant  State. 

Judgment  reversed  and  cause  remanded  for  proceedings  consistent  with 
this  opinion. 


SUMMERS  v.  SUMMERS. 
(Filed  June  9,  1904— Kot  to  be  reported. ) 

1.  Practice — Judgment  of  inferior  court— This  court  will  treat  the  judg- 
ment of  a  lower  court  as  the  verdict  of  a  properly  instructed  jury;  that  is,  a 
judgment  thus  rendered  will  not  be  reversed  unless  it  is  palpably  against 
tbe  evidence. 

%  Contract  for  the  sale  of  real  estate — Commissions— Where  the  seller  of 
land  agreed  to  pay  5  per  cent,  commission  to  whoever  would  sell  his  prop- 
erty for  as  much  as  96,600,  the  fact  that  one  of  the  parties  who  helped  effect 
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the  sale  had  acoepted  160  for  his  servioes,  the  judgment  of  the  lower  court  lot 
awarding  the  amount  of  the  oommisslon  lesa  the  150,  will  not  be  disturbedf 
where  it  appears  that  the  land  brought  a  sum  in  excess  of  what  the  seller 
asked,  and  where  the  agent  who  took  the  $60  did  so  upon  the  understanding- 
that  if,  upon  its  sale,  it  brought  as  muoh  as  the  contract  price,  he  was  Uy 
•hare  his  part  of  the  commission. 

Allen  &  Ewiug,  Sandldge  &  Sandidge  and  Allen  Sandidge  for  appellants 

Fox  &  Jackson  for  appellee. 

Appeal  from  Cumberland  Circuit  Court. 

Opinion  of  the  court  bj  Judge  Paynter. 

This  action  was  instituted  by  appellee  to  recover  $886.  the  balance  of  a  (^ 
per  cent,  commission  for  making  the  sale  of  land  for  the  appellant.  The- 
law  and  facts  were  submitted  to  the  court  and  a  judgment  was  rendered  for 
the  appellee  for  the  amount  claimed,  less  150.  This  court  will  treat  the 
judgment  of  the  lower  court  as  the  verdict  of  a  properly  instructed  jury. 
The  rule  is  that  a  judgment  thus  rendered  will  not  be  reversed,  unless  it  is- 
palpably  against  the  weight  of  the  evidence.  There  is  no  conflict  in  the  evi- 
dence on  some  material  matters.  The  evidence  shows  that  the  appellant 
employed  the  appellee  to  sell  his  farm  in  Barren  county,  and  for  making  the 
sale  he  was  to  receive  5  per  cent,  commission,  if  it  brought  as  much  as 
$6,500.  After  this  was  done  the  appellee  called  the  attention  of  W.  T.  Ewing, 
a  real  estate  agent  at  Harrodsburg,  to  the  fact  that  the  appellant  had  the 
farm  for  sale;  thereupon  Ewing  wrote  to  appellant  for  authority  to  make 
the  sale  of  the  land.  Both  appellee  and  Ewing  testified  that  Ewing  was  to 
act  with  appellee  in  making  the  sale,  and  that  they  agreed  between  them- 
selves to  divide  the  commission  for  making  it.  It  is  agreed  by  all  the  parties 
that  the  commission  was  to  be  5  per  cent,  of  the  amount  for  which  the  farm 
should  sell,  providing  it  be  sold  for  as  much  as  16,500.  Many  letters  were 
exchanged  between  the  parties.  On  April  24,  1902,  appellant  wrote  appellee 
a  letter  in  which  he  said:  ''As  to  you  and  Ewing  dividing  the  commission, 
you  all  will  have  to  settle  that  yourself.  I  will  give  5  per  cent,  to  whoever 
sells  the  property,  and  nothing  if  do  not  sell.  Now,  I  don't  think  there  is 
any  room  for  any  misunderstanding  in  the  matter.  If  you  find  a  man.  you 
and  Ewing  decide  whose  customer  that  he  is.  *  *  *  I  am  not  willing  to 
pay  but  one  commission  on  the  sale  of  the  property,  so  I  think  you  will 
understand  this." 

This  shows  that  the  appellant  had  been  apprised  that  there  had  been  some 
arrangement  made  between  appellee  and  Ewing  as  to  the  division  of  the 
commission  for  selling  the  land,  and  as  to  that  matter  he  expressed  a  pur- 
pose to  allow  the  appellee  and  Ewing  to  arrange  that  between  themselves; 
but  he  made  it  plain  that  he  was  to  pay  but  one  commission.  Under  this 
arrangement  between  the  appellee  and  Ewing,  they  procured  a  purchaser  for 
the  land.  There  were  supposed  to  be  460  acres  in  the  tract,  and  the  pur- 
chaser had  agreed  to  pay  $6,000  for  it,  but  before  the  sale  was  consummated 
he  insisted  that  the  land  should  be  surveyed  to  ascertain  the  number  of 
acres  in  the  boundary,  and  they  agreed  that  if  the  number  of  acres  should 
be  less  than  460,  there  should  be  a  corresponding  reduction  of  the  price,  and 
if  the  boundary  contained  more  than  that  number  of  acres,  then  he  was  to- 
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9aj  for  the  land  in  excess  at  the  price  per  acre  agreed  upon  in  the  sale  of 
the  land.  To  evidence  this  contract  a  writing  was  ezeouted.  It  was  reallj 
a  ^ale  by  the  acre.  By  the  surrey  it  was  ascertained  that  instead  of  there 
heing  460  acres  in  the  boundary,  there  was  616.  which  made  the  contract 
price  16,700,  which  was  actually  paid  the  appellant  by  the  purchaser.  None 
of  the  parties  at  the  time  the  contract  was  consummated,  knew  what  the 
purchaser  would  have  to  pay  for  the  land  under  his  contract.  If  there  had 
been  no  contract  other  than  the  one  we  have  mentioned,  the  appellant 
should  have  xiaid  the  5  per  cent,  commission  on  the  16,700,  because  the  pur- 
chaser was  furnished  by  the  appellee  and  Ewing,  or  rather  by  the  appellee 
through  the  agency  of  Swing. 

The  principal  ground  of  defense  is,  that  just  before  the  writing  evidencing 
-the  sale  of  the  land  was  executed.  Ewing  agreed  to  take  860  in  full  of  his 
•oommission  for  making  the  sale,  and  that  subsequently  that  amount  was 
paid  to  him. 

We  will  assume  that  the  appellee  was  bound  by  whatever  Ewing  did  as  to 
the  adjustment  of  the  amount  of  commission  to  be  paid.  We  are  of  the 
opinion  from  the  facts  of  this  case,  that  in  good  conscience  appellant  should 
have  paid  the  6  per  cent,  commission,  because  the  appellee  and  Ewing  had 
^aniished  the  purchaser  of  the  land  at  a  price  greater  than  16.500.  Ewing 
testified  that  when  hn  agreed  to  accept  the  |60,  that  it  was  agreed  that  if  the 
purchase  price  should  turn  out  to  be  as  much  as  16,500.  he  was  to  have  the 
6  per  cent,  commission  acording  to  their  contract.  The  court  gave  judg« 
ment  for  $336,  less  the  $60  paid  to  Ewing.  In  doing  this,  he  reached  the 
-conclusion  that  Ewing's  version  was  the  correct  one.  Under  all  the  facta 
and  circumstances  of  thin  case,  we  are  unwilling  to  say  that  the  judgment 
Is  80  palpably  against  the  weight  of  the  evidence  that  it  should  be  reversed 
for  that  revson. 

The  judgment  is  affirmed. 


MILLER,  &c.  V.  MoCONNELL,  &c. 

(Filed  May  24,  1904.) 

Pleading— Technical  errors— Trial  on  merits— Appeal— When  the  parties 
in  a  case  have  tried  out  the  only  issues  presented,  the  judgment  will  not  be 
reversed  because  the  pleadings  in  the  case  are  technically  bad.  Civil  Code, 
flection  184,  requires  that  no  error  in  a  pleading  shall  be  considered  on  ap- 
peal that  does  not  affect  the  substantial  rights  of  the  party  complaining, 
and  where  technical  errors  are  invoked  merely  to  injure  the  other  party« 
they  ought  to  be  ignored  by  the  courts,  after  judgment  on  the  merits. 

Z.  Gibbons  and  A.  B.  Ambrose  for  appellants. 

Breckinridge  &  Shelby  and  W.  Worthington  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

The  petition  and  cross  petition  seeking  to  collect  debts  owing  by  appel- 
lants to  appellees,  secured  by  mortgages,  failed  to  set  out  the  condition  of 
the  mortgages  or  their  breach.  The  only  issue  made  was  whether  the  con- 
aideration  had  partly  failed  as  to  one  debt  and  as  to  certain  payments  upon 
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the  other.  On  these  iBSues  the  olrouit  court  adjudged  the  case  In  fayor  of 
appellee,  the  suing  creditors.  The  judgment  also  decreed  an  enforcement  of 
the  mortgage  liens  and  sale  of  the  mortgaged  property  to  satisfy  them.  Thla 
appeal  presents  the  sole  question  whether  the  judgment  of  sale  was  proper 
under  the  state  of  pleading. 

Undoubtedly,  good  pleading  requires  the  conditions  of  the  mortgage  to  be 
■et  out  in  the  petition,  as  well  as  that  the  breach  of  the  condition  be  alleged. 
The  fact  that  the  mortgage  is  filed  with  the  pleading  can  not  aid  its  defects 
•r  supply  omissions  in  the  pleading.  The  rule  is,  an  exhibit  may  be  looked 
to  to  contradict  a  pleading,  and  make  it  bad,  but  not  to  help  it.  (Biggs  y. 
Maltby  &  Co.,  8  Met.,  88;  Hill  y.  Barrett,  14  Ben  Mon.,  67;  Murphy  y. 
Estes,  6  Bush,  688;  Huffaker  v.  Monticello,  1^  Bush,  287;  Gardner  y.  Con. 
Ins.  Co.,  86  Ey.  Law  Rep.,  426.) 

But  the  parties  in  this  case  haye  tried  out  the  only  issues  presented.  So 
far  as  the  judgment  goes  upon  the  issues  presented,  it  is  not  questioned^ 
and  seems  to  us  to  be  right.  The  Code  of  Practice,  section  184,  requirea 
that  no  error  in  pleading  shall  be  considered  on  appeal  that  does  not  affect 
the  substantial  rights  of  the  party  complaining.  The  execution  of  the  mort- 
gages is  expressly  admitted  The  only  effect  of  a  reyersal  on  account  of  th» 
technical  lapse  ot  the  pleaders,  would  be  to  impose  costs  upon  api>ellees  with 
no  benefit  whatever  to  appellants.  While  technical  rules  of  pleading  and 
practice  are  maintained  and  are  valuable  to  protect  the  rights  of  parties,  the 
modern  practice  and  aim  as  brought  about  by  our  Code  system.  Is  to  preyent 
them  being  used,  as  formerly,  to  defeat  the  ends  of  justice.  When  they 
oease  to  protect  the  cjmplainant,  and  are  invoked  by  him  merely  to  injure 
the  other  party,  they  ought  to  be  ignored  by  the  courts,  after  judgment 
upon  the  merits.    (Riggs  v.  Maltby,  &  Co.,  supra.) 

«fudgment  affirmed. 


OBERDORFER  y.  WHITE. 
(Filed  May  24,  1904.) 
Lieber  Sb  Lincoln  for  appellant. 
Samuel  Avritt  for  appellee. 
Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Diylslon. 

Judge  Hobson  delivered  the  following  response  to  petition  to  correct  man- 
date: 

Appellee  obtained  a  judgment  in  the  Jefferson  Circuit  Court  adjudging  » 
deed  executed  by  her  to  appellant  to  lie  a  mortgage.  He  appealed  from  that 
judgment,  with  supersedeas  to  this  court,  and  the  judgment  was  affirmed. 
(Oberdorfer  v.  Wihte,  26  Ky.  Law  Rep. ,  1629. )  The  clerk  entered  up  a  judg- 
ment affirming  the  judgn>ent  appealed  from,  with  damages.  A  motion  i» 
now  made  to  correct  the  mandate  in  so  far  as  it  awards  damages.  Section 
764  of  the  Civil  Code  provides  that  10  per  cent,  damages  on  the  amount  su- 
perseded shall  be  awarded  against  the  appellant  upon  the  affirmance  of  a 
judgment  for  the  payment  of  money,  the  collection  of  which  has  been  super- 
seded.  The  only  judgment  for  money  in  favor  of  appellee  was  the  judgment 
for  costs  in  the  action.    It  has  been  the  uniform  rule  of  the  court  not  to  ad- 
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judge  damages  on  costs.    It  was  so  held  In  Hanley  ▼.  Bussell,  8  Kj.,  152, 
and  this  rale  has  been  uniformly  maintained  by  the  court  since. 
The  motion  to  correct  the  mandate  is,  therefore,  sustained. 


TALLIFEBRO,  &c.  ▼.  THORNTON'S  EX'OR,  &c. 

(Filed  May  84,  1004— Not  to  be  reported. ) 

Wills— Personal  representative— Power  of— Where  it  was  provided  in  a  will 
that  the  executor  should  continue  the  business  of  the  testator,  and  exercise 
his  own  judgment  in  the  management  of  the  estate  so  as  to  produce  the  best 
results,  he  had  the  right  to  mortgage  certain  of  the  real  estate  in  order  to 
procure  money  to  pay  the  indebtedness  of  the  estate. 

Brent  Spence  and  Thos.  Healey  for  appellants. 

Wright  &  Wright  and  Matt  Herol  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellants  are  legatees  under  the  will  of  R.  T.  Thornton.  A  clause  of  the 
will  authorized  and  empowered  the  executor  to  continue  the  business  of  the 
testator  for  a  season,  and  to  exercise  his  own  judgment  in  the  management 
and  sale  of  his  estate  so  as  to  produce  the  best  results  in  reducing  it  to  cash 
in  order  to  pay  the  testator's  debts  and  the  specific  legacies  created  by  the 
will.  It  also  empowered  him  to  sell  the  property  to  pay  the  indebtedness, 
or  to  mortgage  the  property  or  any  of  it,  if  necessary  to  secure  debts,  which 
he  was  authorized  to  renew,  and  to  convert  simple  debts  into  specialties. 
Some  years  after  the  qualification  of  the  executor,  he  mortgaged  certain  of 
the  real  estate  belonging  to  the  testator's  estate,  to  appellee,  the  German 
National  Bank  of  Newport,  to  secure  a  note  made  to  it  for  borrowed  money 
obtained  by  the  executor,  it  is  alleged  and  undenied,  to  discharge  the  In. 
debtedness  of  the  estate.  In  this  suit  to  settle  the  executor's  accounts  and 
sell  the  unsold  lands  to  liquidate  the  estate,  the  bank  asserted  and  was  ad- 
judged a  lien  under  it-s  mortgage.  Appellants  complain  on  the  ground 
that  the  power  vested  in  the  executor  was  not  broad  enough  to  authorize  the 
mortgage.  In  our  opinion  it  was  But,  even  if  not,  as  the  money  was  used 
to  pay  indebtedness  which  was  a  claim  against  the  estate  before  devisees 
were  entitled  to  anything,  the  bank  ought  to  have  been  subrogated  to  the 
rights  of  the  creditors  whose  debts  were  discharged. 

In  addition  to  the  foregoing,  Sarah  J.  Thornton,  a  sister  and  favored 
devisee  of  the  testator,  was  given  a  certain  interest  in  his  estate,  which  was 
expressly  given  priority  over  all  other  devises.  It  appears  that  this  interest 
was  greater  than  the  estate  mortgaged  to  the  bank— at  least  greater  than  it 
brought  at  the  decretal  sale.  She  joined  the  executor  in  the  mortgage.  It, 
therefore,  appears  that  if  any  one  was  injured  by  the  executor's  act  it  was 
she,  and  as  she  is  not  objecting,  it  can  not  affect  the  rights  of  appellants 
whether  the  mortgage  was  or  was  not  authorized  by  the  will. 

Judgment  affirmed. 


A  .-fc. 
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OBTH.  &c.  ▼.  PARK,  &o. 
(Filed  May  24,  1904-^Not  to  be  reported.) 
XiADe  &  Harrison  for  appellants. 

H.  H.  Herr,  Tyler  Bamett  and  R.  L.  Qreene  for  appellees. 
Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  DiTision. 
Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing: 

In  the  case  of  William  Specht  v.  Barber  Asphalt  Co. ,  this  day  decided,  it 
was  held,  following  Cooper  v.  Nevin,  90  Ky.,  90,  that  to  produce  equality 
•of  burden  contemplated  by  the  statute,  cross  streets  will  be  extended  so  as 
to  intersect  the  street  improved.  The  chancellor  ordered  the  commissioner 
to  charge  the  quarter  squares  contiguous  to  the  improvement  according  to 
the  rule  laid  down  in  the  statute.  The  presumption  is  the  commissioner 
did  his  duty  and  that  the  judgment  of  the  circuit  court  is  right.  It  is  in- 
-fiisted  in  the  petition  that  part  of  the  territory  in  contest  is  not  defined 
into  squares  by  principal  streets.  To  illustrate,  the  maps  filed  do  not  show 
•&  street  parallel  to  Frankfort  avenue  west  of  Young  avenue,  nor  a  street 
west  of  Young  avenue  and  parallel  to  it.  But  we  know  from  the  record 
that  the  territory  in  contest  lies  at  the  east  end  of  the  city  of  Louisville. 
The  body  of  the  city  lies  west  of  it,  and  that  the  city  boundary  extends  a 
considerable  distance  east  uf  it  is  shown  by  the  records.  The  territoiy  east 
of  Young  avenue  for  a  considerable  distance  is  defined  by  streets  into  squares. 
And  we  must  presume,  although  it  is  not  so  laid  down  on  the  map,  that  the 
territory  to  the  west  of  Young  avenue  is  also  defined  into  squares  by  streets. 
We  also  know  that  4S0  feet  is  the  depth  of  an  ordinary  square.  The  com- 
missioner went  back  210  feet,  which  i  s  one-half  a  square.  The  apportion- 
ment made  by  the  commissioner  seems  to  do  Justice  between  the  parties,  and 
we  do  not  find  in  the  record,  evidence  that  it  was  not  made  in  accordance 
with  the  chandBllor's  order.  On  the  contrary,  everything  in  the  record  sup- 
ports  the  presumption  of  law  in  favor  of  the  report.  In  this  case  the  chan- 
cellor found  as  a  fact  in  the  judgment  referring  the  case  to  the  special  com- 
missioner, that  the  territory  was  defined  by  streets  into  squares,  and  this 
■'conclusion  of  his  is  borne  out  by  the  record  before  him  at  that  time  under 
the  rulings  of  this  court.  In  fact,  we  do  not  see  that  the  defendant  had 
"taken  any  proof  to  contradict  the  proof  taken  by  the  city  on  the  subject  of 
"the  streets.  The  other  questions  discussed  by  counsel  seem  to  be  sufficiently 
•disposed  of  in  the  original  opinion.  The  petition  was  considered  by  a  judge 
-other  than  the  one  who  wrote  the  opinion. 

The  petition  for  rehearing  is  overruled. 

The  whole  court  sitting. 


ADAMS  V.  CITY  OF  ASHLAND,  &0. 

(Filed  May  24,  1904— Not  to  be  reported. ) 

1.  Street  improvements— Cost  of— In  an  action  to  enjoin  a  city  of  the 
lourth  class  from  entering  into  contracts  for  the  paving  of  certain  stieets. 
Judgment  dismissing  the  petition  and  denying  the  injunction  sought,  will 
be  upheld  where  the  ordinance  providing  for  the  improvement  was  enacted 
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pnrsnant  to  section  8572  of  Kentnoky  Statutes,  and  the  various  subBeotions 
thereof. 

2.  Same— The  spreading  of  cinders  and  ashes  upon  a  graded  street  can  not 
be  called  original  construction ;  it  is  only  temporary  in  its  nature  and  only 
intended  to  serre  the  passing  needs  of  the  city  until  such  time  as  a  perma- 
nent Improvement  can  be  made. 

Proctor  K.  Malin  for  appellant. 

Hager  &  Stewart  for  appellees. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

Appellant  filed  a  petition  in  the  Boyd  circuit  court  seeking  to  enjoin  the 
city  of  Ashland  and  the  mayor  and  members  of  the  city  council  from  enter* 
ing  into  contracts  for  the  paving  of  certain  streets  in  that  city,  and  to  enjoin 
and  restrain  them  from  issuing  bonds  of  the  city  to  provide  a  fund  to  pay 
for  the  improvement.  The  suit  involves  the  validity  of  an  ordinance  of  the 
city  (a  city  of  the  fourth  class),  passed  pursuant  to  the  provisions  of  section 
867S,  and  the  various  subsections  thereof,  of  Kentucky  Statutes.  The  or- 
dinance provides  that  certain  named  streets  of  the  city  shall  be  paved  with 
vitrified  paving  brick,  with  curbing  and  gutters.  The  cost  was,  by  the  or- 
dinance, to  be  apportioned  among  the  owners  of  abutting  property  according 
to  the  number  of  front  feet  owned  by  each.  The  ordinance  also  provides  that 
bonds  shall  be  issued  for  the  cost  of  the  improvement  which  Is  admitted 
to  be  $70,000,  the  bonds,  principal  and  interest,  to  be  paid  out  of  the  assess- 
ment against  the  property  abutting  upon  the  streets,  and  to  be  collected 
in  ten  annual  install mc^nts  in  accordance  with  the  provisions  of  section  8675, 
Kentucky  Statutes 

It  Is  admitted  that  appellant  is  the  owner  of  a  lot  fronting  fifty  feet  on 
one  street,  and  ninety- two  and  one  half  on  another,  which  are  embraced  by 
the  improvements  ordered  by  the  ordinance,  and  that  prior  to  the  adoption 
of  the  present  charters  of  cities  of  the  fourth  class,  the  city  of  Ashland  was 
an  incorporated  city  of  this  State,  incorporated  under  act  of  assembly,  ap- 
proved 26th  of  March,  187A;  tha.t  under  the  provisions  of  that  act  the  city 
council  was  empowered  to  grade,  construct  and  improve  the  streets  of  the 
city,  and  apportion  the  cost  among  the  owners  of  property  abutting  upon 
the  streets  so  improved,  according  to  the  number  of  front  feet  owned  by  each; 
that  the  amounts  so  apportioned  were  liens  upon  such  lots;  that  pursuant 
to  the  original  charter  the  council  of  said  city,  in  the  years  1890  and  1891, 
adopted  an  ordinance  for  the  improvement  of  these  same  streets  by  grading 
and  macadamizing  same  with  cinders  and  mill  ashes,  and  that  pursuant  to 
that  ordinance  these  streets  were  so  improved  in  accordance  with  specifica- 
tions adopted  by  the  council,  and  the  cost  thereof  apportioned  against  the 
property  abutting  upon  the  streets;  that  the  cost  apportioned  against  appel- 
lant for  the  improvement  of  Qreenup  avenue,  one  of  the  streets  mentioned, 
was  984.60  for  the  lot  mentioned,  exclusive  of  gutters  and  curbing,  and  the 
cost  thus  apportioned  for  the  improvement  of  Sixteenth  street,  another  of 
the  streets  mentioned,  was  142.26,  exclusive  of  curbing  and  gutters.  These 
figures  apply  to  one-half  of  the  width  of  the  streets  adjacent  to  the  lots 
against  which  they  were  charged.    It  is  also  admitted  that  170,000,  for  which 
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the  bonds  were  to  be  issued,  exhausts  the  revenue  provided  for  the  year  in 
whioh  the  ordinance  was  adopted. 

Greenup-a venue  is  100  feet  wide  and  Sixteenth  street  (or  Broadway)  is  also 
100  feet  wide.  It  will  thus  be  seen  that  the  cost  of  this  so-called  construc- 
tion was,  in  the  first  instance,  less  than  70  cents  a  front  foot,  and  in  the  sec- 
ond about  60  cents  per  front  foot  against  appellant's  lot,  and  proportionally 
of  course  against  all  others. 

Under  the  statute  applicable  to  cities  of  the  fourth  class  the  cost  of  recon- 
struction of  a  street,  but  not;of  curbing,  must  be  borne  alone  by  the  city. 
The  cost  of  reconstructing  the  curbing  and  of  original  construciton  of  a 
street  must  be  borne  by  the  abutting  property  according  to  the  front  feet  of 
the  lot. 

The  first  question  is,  whether  the  proposed  construction  is  an  original 
construction  or  a  reconstruction  of  that  street.  This  is  practically  the  same 
question  whioh  the  court  had  under  consideration  in  City  of  Catlettsburg 
V.  Self.  96  Ky.  Law  Rep. ,  161.  The  spreading  of  cinders  and  ashes  upon  a 
graded  street  can  scarcely  be  called  an  original  construction  of  a  street  as 
contemplated  by  the  statute.  At  best  it  was  temporary  in  its  nature,  and 
intended  only  to  serve  the  passing  needs  of  the  city  until  such  time  as  its 
growth  and  the  extent  of  travel  over  the  proposed  street  was  such  as  to  re- 
quire or  justify  a  radical  and  permanent  improvement.  A  construction  by 
using  cinders  and  ashes  is  but  little  more  permanent  than  would  have  been 
the  grade  of  the  original  earth.  The  nature  of  the  material  and  its  very 
slight  cost  alike,  show  that  it  was  intended  merely  as  a  temporary  affair. 

Upon  the  other  point  this  case  differs  but  little  in  the  facts,  and  not  at  all 
in  principle,  from  Catlettsburg  v.  Self,  supra.  Here  it  is  not  proposed  to 
issue  the  city's  bonds  as  a  municipal  liability,  or  that  the  city  shall  at  all 
become  liable  for  the  cost  of  this  work.  It  is  to  be  charged  alone  against 
the  abutting  property,  and  to  be  paid  by  that  property.  There  can  be  no 
liability  against  the  city  for  the  work.  The  holders  of  the  bonds  would  be 
compelled  to  look  alone  to  the  fund  created  by  the  collection  of  these 
assessments  against  the  abutting  property  for  their  payment.  The  inhibi- 
tion of  section  157  of  the  Constitution  against  a  municipality's  becoming 
indebted  in  any  year  beyond  the  revenues  of  such  year,  without  a  favorable 
vote  of  two- thirds  of  the  voters  upon  the  proposition,  can  not  apply. 

The  judgment  of  the  circuit  court  denying  the  injunction  and  dismissing 
the  petition  is  affirmed. 


SCHERM  V.  GARRETT'S  ADM'R. 

STITES  V.  BARTLETT,  &c. 

(Filed  May  24,  IflOl. ) 

Lien  on  land  for  dltohlng^Lls  Pendens  purchaser— The  appellant's  hav- 
ing purchased  their  lands  after  proceedings  had  been  begun  in  the  county 
court  under  the  drainage  act  of  March  17.  1896.  section  2368a,  Kentucky 
Statutes,  and  a  judgment  entered  In  said  court  that  a  ditch  should  be  pstab- 
lished  and  the  cost  thereof  apportioned  nn  the  lands  In  the  district,  which 
included  appellanti'  lands,  they  were  lis  pendens  purchasers,  and  a  lien 
attaches  to  their  lands  for  their  porportion  of  the  cost  of  the  dltcli. 
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R.  Q.  Hill  for  appellants. 

J.  B.  Hays  for  appellees. 

Appeal  from  DaTless  Clrcnlt  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

These  actions  were  brought  by  the  respective  appellants  to  quiet  their  title 
to  certain  parcelo  of  land  in  Dayiess  county,  which  they  are  the  owners  of, 
as  against  the  claims  of  appellees  for  liens  asserted  by  them  for  the  cost  of 
establishing  a  ditch  under  the  drainage  act.  The  lots  were  proceeded  against 
as  the  property  of  Thomas  S.  Pettit.  As  a  matter  of  fact,  the  beneficial 
owner  was  B.  G.  Hill.  Hill  was  a  party  to  the  proceeding  in  the  county 
oourt  to  establish  the  ditch  at  the  cost  of  the  property  owners  cited,  but  it 
was  becauie  of  other  property  which  he  owned.  Howeyer,  he  was  an  attor- 
ney for  the  petitioners  in  the  proceeding,  drew  the  orders,  and  urged  and 
procured  their  entry  by  the  county  court,  establishing  the  ditch  and  appor- 
tioning its  costs  against  the  lands  of  the  district  established  by  the  order  ot 
the  court,  including  the  lands  in  controversy. 

Pending  the  proceedings  Hill  was  adjudged  to  be  the  owner  of  the  tifcle  of 
the  lots  in  question.  After  the  judgment  of  the  county  court  directing  tl)» 
opening  of  the  ditch,  and  apportioning  its  cost  according  to  the  report  of 
the  viewers,  Hill  sold  and  conveyed  these  lands  to  the  appellants.  As  waa 
required  by  the  statute,  due  advertisement  was  made,  offering  to  the  ownera 
of  the  lots  the  right  to  do  the  work  themselves,  as  required  by  the  report  of 
the  viewers  under  the  judgment  of  the  court,  but  in  default  thereof  the  con- 
tracts were  sold  to  the  lowest  and  best  bidder  within  the  statutory  price. 
Such  bidder  is  called,  in  the  statute,  the  purchaser  of  the  contract.  Ho 
completed  the  work  without  objection  from  appellants,  and  was  thereafter 
given  a  certificate  of  that  fact  by  the  surveyor.  The  owner  against  whom 
the  assessment  had  been  made,  Pettit,  having  refused  upon  demand  to  pay 
the  ditch  taxes  assessed  against  him,  the  certificate  was  levied  upon  the> 
land  by  the  sheriff. 

Appellants  contend  that  this  was  illegal  because  Pettit  had  personal  prop« 
erty  out  of  which  the  sum  could  have  been  made,  and  until  it  was  exhausted 
the  sheriff  could  not  legally  destrain  the  real  estate  for  taxes.  This  ques- 
tion, however,  was  presented  on  the  appeal  of  appellant  against  the  sheriff  ** 
from  the  judgment  of  the  court  dismissing  the  sheriff  from  the  suit,  and 
was  decided  adversely  to  appellant's  contention  in  that  case.  (Scherm  v. 
Short,  Sheriff.  S5  Ky.  Law  Bep,  1108. ) 

The  only  other  ground  of  complaint  of  enough  importance  to  attract  seri- 
ous attention,  is  the  claim  of  appellants,  that  as  they  were  innocent  pur- 
chasers of  the  land  without  notice  of  the  proceeding  in  the  dlcth  case,  and 
that  as  no  notice  was  filed  under  section  2858a,  Kentucky  Statutes  (being  the 
act  of  March  17,  1896),  the  land  can  not  be  charged  in  their  hands  with  thift 
lien.  The  oourt  is  of  opinion  that  the  section  relied  on  would  be  applicable 
if  the  prooeedings  to  create  the  lien  against  the  original  owner,  Hill  or 
Pettit,  as  the  case  may  be,  had  progressed  to  the  point  where  the  contractor 
had  obtained  a  lien  or  a  right  to  a  lien  upon  the  land.  Bub  such  was  not 
the  case  here.  At  the  time  that  appellants  bought,  the  proceedings  (which, 
were  had  under  section  2880,  Kentucky  Statutes)  had  gone  only  so  far  as  th^ 
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^determination,  by  judgment  of  the  county  court,  that  a  ditch  should  be  es- 
tablished and  opened  at  that  point,  and  that  a  certain  proportion  of  its  cost 
should  be  dcTolved  upon  the  land  In  question.  By  the  terms  of  the  statute 
lihe  owner  is  permitted  to  himself  do  the  work,  and  not  until  he  has  refused 
or  failed  for  a  given  number  of  days  after  the  confirmation  of  the  report  of 
the  viewers,  and  thiB  contract  be  let  by  the  county  court  clerk  under  subsec- 
tion 19  of  the  act.  So  that  when  appellants  bought  the  land  the  situation 
"was,  that  it  had  \yeen  ascertained  in  a  proceeding  in  rem  against  it.  that  it 
'would  be  benefited  or  improved  more  than  the  cost  assessed  against  it  for 
the  proposed  public  ditch,  that  the  owner,  appellants'  vendor,  had  the  right 
to  himself  then  do  this  work  so  far  as  this  land  was  assessed.  Up  to  that 
time  no  one  had  a  lien  against  the  land,  nor  a  right  to  such  lien.  After  ap- 
pellants' purchase  the  contract  was  offered  for  sale.  It  was  then,  upon  ap- 
pellees' buying  the  contract,  that  any  one  for  the  first  time  had  a  right  to  a 
•lien  against  appellants'  land  for  any  sum  in  connection  with  this  work.  If 
-such  contractor  wanted  to  protect  himself  against .  innocent  purchasers  from 
appellants,  he  could  have  done  so  only  by  filing  the  lis  pendens  notice  pro- 
vided for  in  section  2  {68a,  supra.  But  as  between  the  parties,  that  is,  the 
iiontractor  and  the  then  owner,  the  lien  was  enforcible.  The  only  chance 
the  contractor  took  in  the  matter  was  that  appellants  might  have  sold  and 
conveyed  the  land  to  another,  an  innocent  purchaser,  for  value,  without  no- 
tice, and  thus  have  defeated  his  claim  for  a  Hen.  Hill,  the  vendor,  did  not 
•sell  the  land  improved  by  the  ditch.  Up  to  tho  time  of  sale  the  improve- 
ment was  merely  one  in  contemplation,  that  added  neither  to  the  value  of 
the  land,  nor  created  a  charge  against  it.  There  being  neither  a  lien  In 
-existence  against  the  land,  nor  a  claimant  of  such  lien,  it  was  obviously  im- 
possible for  the  lis  pendens  notice  provided  for  by  section  2358a,  supra,  to 
have  been  filed.  That  section  could  not,  therefore,  have  applied  to  this  pro- 
-ceeding  at  that  time. 

The  judgments  in  both  cases  are  affirmed. 


STAGGEXBORG  v.  BAILEY,  BT,  &c. . 
(Filed  May  84.  IftiH.) 

1.  Guardian  ad  litem— Right  to  appeal— Where  an  attorney  is  appointed 
.guardian  ad  litem  for  infant  defendants  in  the  lower  court,  his  services  do 
sot  end  wiih  the  judgment  in  lower  court »  but  he  may,  under  said  appoint- 
jnent,  prosecute  an  appeal  to  the  Court  of  Appeals  if  he  believed  it  to  be  to 
the  interest  of  the  infant  defendant  that  he  should  do  so. 

2.  Allowance  for  services— Where  a  guardian  ad  litem  was  allowed  a  fee 
'Of  $50  in  the  lower  court  for  his  services  in  that  court,  for  the  infants  in  a 

will  contest  which  was  decided  adversely  to  the  infants,  and  he  prosecuted 
an  appeal  to  the  Court  of  Appeals  where  the  judgment  was  afiSrmed,  an 
Allowance  of  1300  as  an  additional  fee  by  the  lower  court  for  his  services  in 
the  Court  of  Appeals  was  excessive,  his  services  being  no  more  onerous  In 
the  appellate  court  than  in  the  lower  court.  An  additional  allowance  of 
•f 60  would  have  been  sufiHcient. 

8.  How  service  to  be  estimated— In  making  such  allowance  the  court 
-should  have  in  view  the  character  of  the  litigation,  the  amount  involved, 
^he  labor  performed,  and  the  results  achieved  by  the  guardian  ad  litem. 
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P.  J.  Byan  and  T.  J.  Miobie  for  appellant. 
li.  J.  Crawford  for  appellee. 
Appeal  from  Campbell  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Bumam. 

By  the  will  of  Bridget  Kelley,  a  widow,  a  small  estate  wns  devised  in> 
trast  for  the  benefit  o^  her  only  child,  Anna  Staggenborg,  during  her  life,. 
with  remainder  over  to  her  three  infant  granddaughters,  children  of  Anna. 
Staggenborg.     The  will  was  probated  by  order  of  the  Campbell   County- 
Court.     Anna  Staggenborg  prosecuted  an  appeal  therefrom  to  the  CampbelV 
Circuit  Court.     Upon  her  motion,  S.  C.  Bailey,  an  attorney,  was  appointed 
guardian  ad  litem  for  the  infant  defendants  in  the  absence  of  a  statutory 
guardian.    A  trial  before  a  jury  resulted  in  a  judgment  invalidating  thor 
will.    S.  C.  Bailey,  as  guardian  ad  litem,  at  the  termination  of  the  trial 
in  Uie  circuit  court,  was  allowed  on  his  motion,  |50  for  his  services,  to  be- 
taxed  as  cost,  and  prosecuted  an  appeal  as  guardian  ad  litem  from  the  judg- 
ment of  the  circuit  court  to  this  court  in  behalf  of  the  infant  defendants*, 
which    resulted  in  an  affirmance  of  the  judgment.     (Staggenborg,  &c.  v. 
Staggenborg,  26  Ky.  Law  Rep.,  1073.)    He  subsequently  filed  the  mandate  of 
affirmance  in  the  lower  court,  and  moved  for  an  .additional  allowance  for 
his  services  and  expenses  as  guardian   ad   litem.    Over  the  objeoMon  of' 
Anna  Staggenborg,  he  was  allowed  an  additional  fee  of  fJiOO,  the  cost  of  the 
transcript  of  the  record  and  the  necessary  cost  incurred  by  him   in  the 
Court  of  Appeals,  and  a  judgment  was  entered  directing  the  payment  to- 
him  of  these  various  sums,  and  that  the;  should  be  taxed  as  cost  and  paid 
by  plaintiff,  who  has  appealed  to  this  court.    She  asks  a  reversal  on  the- 
ground' that  the  circuit  court  had  no  jurisdiction  to  make  the  order  for  the 
additional  allowance  to  the  appellee,  after  the  affirmance  of  the  judgment 
of  the  lower  court  by  this  court. 

The  duties  of  a  guardian  ad  litem  do  not  terminate  with  the  rendition  of 
a  judgment  in  the  trial  court,  but  he  may,  when  he  thinks  it  to  be  to  the 
interest  of  the  infant  defendants,  take  an  appeal  therefrom,  and  his  duties, 
continue  until  the  final  determination  of  the  cause,  unless  removed  by  the 
court  or  terminated  by  the  arrival  of  the  infant  at  the  age  of  majority.     (16. 
A.  &  E.  Enc.  of  Law,  15;    Heed,  &c.  v.  Louisville  Bridge  Co.,  71  Ky.,  69; 
Hussey  v.  Seargent,  &o. ,  25  Ky.  Law  Rep. ,  315. )    And   there  was  no  flnaV 
determination  of  the  litigation  until  the  mandate  of  affirmance  from  this. 
court  was  filed  in  the  circuit  court.     In  many  States  of  the  Union  the  allow- 
ance to  a  guardian  ad  litem  is  made  by  the  court  wherein  the  services  were 
rendered;  but  in  this  State  it  has  been  expressly  decided  that  the  allowance 
to  a  guardian  ad  litem  for  the  services  rendered  by  him  in  the  entire  case, 
must  be  luade  by  the  court  wherein  he  was  appointed.     (Robertson  v.  Fidel- 
ity Trust  and  Safety   Vault  Co.,  11  Ky.  Law   Rep.,  818;  Williams  v.  Wil- 
liams, 24  Ky.  Law  Rep.,  1753. )    Subsection  4  of  section  88  of  the  Civil  Code, 
provides  that:  **The  court  shall  allow  to  the  guardian  ad  litem  a  reasonable- 
fee  for  his  services,  to   be  paid   by  the  plaintiff,  and  taxed  as  cost.    The- 
affidavit  of  such  guardian  or  other  person,  or  other  competent  evidence,  ia:. 
admissible  to  prove  the  services  rendered,  but  not  to  prove  their  value.    The» 
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t)ourt  must  decide  ooncerDiog  such  value  without  reference  to  the  opiulons 
of  the  parties  or  other  witnesses. ' ' 

We  are  of  the  opinion  that  the  lower  court,  upon  the  filing  of  the  mandate 
of  affirmance,  had  jurisdiction  to  entertain  a  motion  for  an  additional  allow- 
ance to  the  guardian  ad  litem  for  seryices  rendered  in  this  court.  In  making 
fiuch  allowance  the  court  should  have  in  view  the  character  of  the  litigation, 
the  amount  involved,  the  labor  performed,  and  the  results  achieved  by  the 
guardian  ad  litem.  It  seems  to  us  that  the  services  of  the  guardian  ad  litem 
in  the  lower  court  were  certainly  as  onerous  and  valuable  as  those  x>erformed 
by  him  in  this  court,  and  for  these  services  he  was  allowed  950.  His  services 
in  this  court  consisted,  in  the  main,  of  preparing  and  filing  a  short  brief,  and 
the  appeal  resulted  in  the  same  judgment  as  that  entered  in  the  trial  court; 
-and  after  a  careful  examination  of  the  record  upon  the  prior  appeal,  we  con- 
clude that  the  appellee  should  have  been  allowed  for  his  services  in  this 
court,  f50  and  his  cost  and  necessary  expenses  incident  to  the  appeal,  in  addi- 
tion to  the  150  which  had  been  previously  allowed  him  for  services  in  the 
circuit  court,  and  the  judgment  is,  therefore,  reversed  and  cause  remanded 
tor  a  judgment  in  conformity  with  this  opinion. 


COMMONWEALTH,  BY,  &c.  v.  ADAMS  EXPRESS  CO. 

(Filed  May  24,  1904.) 

1.  Franchise  taxation— Auditor's  agent—Bight  to  institute  action— Under 
sections  4077,  4070,  4080,  4084,  4000,  4241  and  4260,  Kentucky  Statutes,  pro- 
viding the  way  and  manner  in  which  the  board  of  valuation  and  assessment 
may  determine  the  valuation  of  a  franchise  of  corporations,  and  the  duty  of 
the  auditor  in  apportioning  and  certifying  the  same  to  the  clerks  of  counties 
In  which  the  franchise  is  exercised,  a  proceeding  instituted  by  the  auditor's 
Agent  in  the  county  court  of  Mason  county,  alleging  that  appellee,  Adams 
Express  Co. ,  is  a  quasi  corporation  and  common  carrier,  and  had  continu- 
ously, for  the  years  1896  to  1902  inclusive,  done  business  within  this  State 
and  exercised  its  franchise  therein,  and  in  Mason  county,  and  had  failed 
and  refused  to  report  and  list  its  franchise  and  pay  the  tax  thereon  for  any 
of  said  years,  and  that  the  value  of  its  franchise  for  said  years  was  $1,468,040, 
and  in  Mason  county  $26,000.  is  not  demurrable  in  the  county  or  circuit 
court,  on  the  ground  that  the  franchise  is  not  liable  to  be  assessed  for  taxa- 
tion by  any  court,  but  could  only  be  assessed  by  the  action  of  the  State 
Board  of  Valuation  and  Assessment. 

2.  Omitted  property— Jurisdiction  of  courts— Proceedings— Kentucky  Stat- 
utes, sections  4241  and  4260,  make  It  the  duty  of  the  auditor's  agent  to  see  to 
it  that  omitted  property  be  valued  and  listed  for  taxation,  and  to  invoke  the 
aid  of  the  courts  for  that  purpose;  and  while  it  was  the  intention  of  the 
legislature  to  authorize  the  county  courts  of  such  counties  only,  in  which 
the  corporation  exercised  its  franchise,  to  take  jurisdiction  and  list  and  fix 
the  value  of  the  corporate  franchise,  the  county  first  assuming  would  have 
Jurlsdloclon,  and  an  action  in  that  county  will  be  a  bar  to  any  action  in  any 
other  county  in  the  State  as  to  that  particular  franchise  for  the  years 
named;  and  in  onier  to  avoid  fragmentary  taxation,  the  clerk  of  the  court 
having  jurisdiction  of  the  case,  is  required  to  certify  the  value  of  the  fran- 
chise as  flxed  by  the  court,  to  the  auditor  of  the  State,  who  is  chairman  of 
the  board  of  valuation,  and  said  board  will  apportion  this  assessment  among 
the  different  counties  in  the  State  in  which  the  franchise  is  operated. 
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Allen  D.  Cole  for  appellants. 
W.  H.  Wads  worth  for  appellee. 
Appeal  from  Mason  Circuit  Court. 
Opinion  of  the  court  by  Judge  Nunn. 

Thi8  proceeding  was  iuRtituted  in  the  month  of  August,  1902,  in  Mason 
County  Court  by  F.  S.  Watson,  then  auditor's  agent. 

It  was  in  substance  alleged  in  the  statement  and  amended  statements  filed, 
that  appellee,  Adams  Express  Co.,  had  continuously,  since  the  year  1806,  op- 
erated and  done  express  business  within  the  State  of  Kentucky,  and  exer- 
oised  its  franchise  therein;  that  appellee  was  a  quasi  public  corporation,  a 
eommon  carrier  for  hire,  and  required  by  section  4077  of  Kentucky  Stat- 
utes to  report  and  pay  taxes  on  its  franchise;  that  appellee's  franchise  in 
qnestion,  exercised  by  it  during  the  years  mentioned,  extended  through- 
out the  States  of  Ohio,  New  York  and  many  other  States  of  the  Union, 
besides  the  State  of  Kentucky;  that  the  property  sought  to  be  assessed  is 
bat  a  fragment  of  the  entire  franchise  owned  and  exercised  by  appellee  in 
the  United  States;  that  appellee  had,  since  the  year  18W5,  continuously  done 
business  and  exercised  its  franchise  in  Mason  county,  Kentucky,  and  in 
many  other  counties  in  the  State,  nd  the  value  of  its  franchise  during  each 
of  the  years  named  was  11,46:^,040,  and  in  Mason  county  $2<>,000. 

It  was  also  alleged  that  the  appellee  had  failed  and  refused  to  report  and 
list  its  franchise  and  pay  any  taxes  thereon  from  the  year  1896  up  to  and  in- 
cluding the  year  1902. 

The  county  court  and  circuit  court,  on  an  appeal,  sustained  a  demurrer  to 
the  statements  and  decided,  in  effect,  that  the  franchise  of  appellee  was  not 
liable  to  be  assessed  for  taxation  by  any  court,  but  could  only  be  assessed 
and  made  liable  for  the  payment  of  taxes  by  the  action  of  the  State  Board 
of  Valuation  and  Assessment,  which  board  is  composed  of  the  Auditor, 
Treasurer  and  Secretary  of  State. 

Section  4077  of  thM  Kentucky  Statutes  provides  in  positive  terms,  that  an 
express  company  is  liable  to  pay  annually  a  tax  on  its  franchise  to  the  State, 
and  a  local  tax  thereon  to  the  county.  Incorporated  city,  town  and  taxing 
district  where  its  franchise  may  be  exercised. 

Id  sections  4079,  4080,  4084  and  4090  is  provided  the  way  and  manner  in 
which  the  board  of  valuation  and  assessment  may  determine  the  value  of 
the  franchise  of  corporations,  and  the  duty  of  the  auditor  in  apportioning 
and  certifying  the  same  to  the  county  clerks  of  counties  in  and  through 
which  the  company  exercises  its  franchise.  It  is  contended  by  appellee  that 
these  statutes  referred  to  provide  the  only  method  under  and  by  which  the 
franchises  of  corporations  can  be  assessed  or  valued,  and  that  the  county 
court  has  not  the  power  to  fix  a  value  on  theni  for  taxation.  We  can  not 
acree  with  appellee  in  this.  It  is  true,  however,  that  this  was  the  method 
TvoTided  by  the  legislature  for  the  valuation  and  assessment  of  franchises, 
but  the  legislature,  anticipating  that  the  [corporations  might  not  make  a 
leport  of  the  extent  and  value  of  their  property,  to  the  board  of  valuation 
and  assessment  as  contemplated  by  that  body,  and  also  that  the  board  of 
valuation  and  assessment  might  be  derelict  in  its  duty  with  reference 
thereto,  enacted  sections  4041  and  4360.    We  quote  so  much  of  these  sections 
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as  are  applicable  to  the  point  Involved.  Bj  section  4860  It  Is  proTlded:  *'It 
shall  be  the  duty  of  the  revenue  agent  to  cause  to  be  listed  for  taxes.  In  the 
manner  required  by  law,  of  the  property  In  the  county,  for  which  he  may 
have  been  appointed,  which  may  have  been  omitted  to  be  assessed  by  the 
assessor,  board  of  supervisors,  board  of  valuation  and  assessment  or  railroad 
commission,  or  any  license  tax  which  may  be  due  to  the  Commonwealth. 
It  shall  be  the  duty  of  the  revenue  agents  for  the  State  at  large,  to  cause  to 
be  listed  for  taxes  In  the  manner  required  by  law  of  any  property  In  any 
county,  city  or  town  of  the  Commonwealth  which  may  have  been  omitted 
to  be  assessed  by  the  assessor,  board  of  supervisors,  board  of  valuation  and 
assessment  or  railroad  commission,  and  it  shall  he  the  duty  to  enter  proper 
motions  and  proceedings  in  any  court  of  competent  jurisdiction  or  before 
the  State  Board  of  Valuation  and  Assessment  or  railroad  commission  or 
other  competent  assessing  authority,  and  cause  the  assessment  to  be  made 
of  any  omitted  property." 

This  section  mak^s  it  the  duty  of  the  revenue  agent  to  see  to  it  that  omit- 
ted property  be  valued  and  listed  for  taxation,  and  authorizes  him  to  invoke 
the  aid  of  any  court  of  competent  jurisdiction  for  that  purpose. 

We  quote  so  much  of  section  4241  as  will  help  to  elucidate  the  question 
before  us:  "It  shall  be  the  duty  of  the  sheriff  or  auditor's  (1.  e.,  revenue) 
agent,  to  cause  to  be  listed  for  taxation  all  property  omitted,  or  any  portion 
of  property  omitted  by  the  assessor,  board  of  supervisors,  board  of  valuation 
and  assessment,  or  railroad  commission,  for  any  year  or  years.  The  officer 
proposing  to  have  such  property  assessed,  shall  file  in  the  clerk's  otiloe  of  the- 
oounty  in  which  the  property  may  be  liable  to  assessment,  a  statement  con- 
taining a  description  and  value  of  the  property  proposed  to  be  assessed,  and 
the  value  of  corporate  franchise,  If  any,  and  the  name  and  place  of  residence 
of  the  owner,  his  agent  or  attorney,  or  person  in  possession  of^tbe  property, 
and  the  year  or  years  for  which  the  property  is  proposed  to  be  assessed." 
Upon  which  a  summons  against  the  owner  may  be  issued  to  show  cause 
why  such  property  or  corporate  franchise  shall  not  be  assessed  at  the  value 
named  In  the  statement  filed.  This  section  also  authorizes  a  tfVi&l  of  the 
question  as  to  whether  or  not  the  property  shall  be  valued  and  listed  for 
taxation,  and  If  It  be  decided  by  the  court  that  the  property  Is  liable  to 
assessment,  the  clerk  of  the  county  court  shall  certify  to  the  auditor  of  pub- 
lic accounts  a  description  of  the  property  and  the  amount  of  the  assessment 
for  taxation,  together  with  the  amount  of  the  penalty  and  cost  of  the  assess- 
ment. This  section  expressly  provides  that  the  county  court  shall  have  the 
power  to  hear  and  determine  and  fix  the  value  of  corporate  franchises,  when 
the  board  of  valuation  and  assessment  has  failed  to  perform  this  duty.  It  is 
admitted  In  this  proceeding  that  the  franchise  of  appellee  was  not  reported 
for  assessment  to  this  board  of  valuation  and  assessment,  and  that  the  board 
had  failed  to  assess  It,  and  It  was  also  admitted  by  the  demuner  that  the 
appellee  had  not  paid  any  tax  In  this  State  on  Its  franchise,  during  any  of 
the  years  named  in  the  statement.  It  is  evident  that  the  general  assembly 
enacted  these  two  provisions  to  meet  just  such  a  case  as  this  one. 

Appellee  contends  that  this  construction  of  the  statute  Is  erroneous  and 
gives  as  a  reason  that  If  the  construction  be  correct,  it  might  be  sued  in 
every  county  in  the  State  through  which  it  operates  its  franchise;  thati^the- 
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general  aasembly  did  not  intend  or  haTe  thought  of  any  eueh  result.  It  wae 
sot  the  intention  of  the  lefflslAture,  in  enacting  theee  statutes,  to  anthoriase 
the  county  court  in  every  county  in  the  State  to  take  jurisdiction  and  list 
and  fix  the  value  of  a  corporate  franchise,  but  only  intended  that  the  county 
court  in  a  county  through  which  a  corporation  exercised  its  franchise,  should 
take  jurisdiction  and  hear  and  determine  this  question ;  and  the  action  of 
that  court  in  any  one  county  would  settle  and  determine  the  valuation  and 
assessment  of  that  particular  franchise.  The  county  court  first  assuming 
would  have  jurisdiction,  and  an  action  in  that  court  would  be  a  bar  to  any 
action  in  any  other  county  court  in  the  State,  as  to  that  particular  franchise 
for  the  years  named  in  the  statement  filed. 

This  construction  of  the  statutes  obviates  the  appellee's  fears  of  fragment- 
ary taxation,  as  the  clerk  of  the  court  having  jurisdiction  of  the  case  is  re- 
quired to  certify  the  value  of  the  franchise,  as  fixed  by  the  court,  to  the 
aaditor  of  the  State,  he  being  chairman  of  the  board  of  valuation  and  assess- 
ment, and  this  board  will  apportion  this  assessment  among  the  different 
counties  in  the  State  through  which  the  franchise  is  operated. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  consistent  herewith. 

Whole  court  sitting. 


SPECHT,  &c.  V.  BARBER  ASPHALT  PAVING  CO. 

BARBER  ASPHALT  PAVING  CO.  v.  EWALD,  &c. 

(Filed  May  24,  1904— Not  to  be  reported. ) 

1.  Two  orders  must  be  read  together-rThe  order  of  May  8  and  May  6,  must 
be  read  together  as  one  order,  and  as  the  order  of  May  5  was  intended  as  the 
substitute  for  the  one  of  May  3,  we  conclude  that  the  order  of  May  8  is  no 
longer  in  force,  and  the  uppeiil  of  the  Barber  Asphailt  Co.  from  that  order  is 
disraiBsed. 

2. "Defective  pleading— Defeuse  made— Proof  heard— Duty  of  court— Upon 
the  appeal  of  the  property  owners,  although  the  plaintiff  was  not  entitled 
under  the  pleadings  to  the  rt*llef  sought,  it  prayed  for  all  proper  relief,  and, 
defense  having  been  made  and  the  court  having  all  the  parties  before  it,  it 
was  its  duty  under  section  v884.  Kentucky  Statutes,  to  make  all  corrections, 
rules  and  orders  necessivry  to  do  justice  to  the  parties.  Its  failure  to  order 
an  additional  pleading  in  no  wise  prejudiced  appellants,  and,  under  section 
184,  Civil  Code,  providing  that  the  court  must  in  every  stage  disregard  any 
error  which  does  not  affect  the  susbtantial  rights  of  the  adverse  i)arty,  and 
that  no  judgment  shall  be  reversed  for  such  error,  the  judgment  of  the  lower 
court  must  lie  alBniied. 

Gordon  &  Gordon  and  Lane  ft  Harrison  for  Specht,  Ewald,  &c. 

B.  F.  Washer  and  Wm.  Furlong  for  Asphalt  Co. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  Hobson. 

By  an  ordln.ince  approved  June  6,  1900,  the  carriage-way  of  Frankfort 
avenue  was  ordered  to  be  Improved  40  feet  in  width  by  grading,  paving  and 
curbini;  with  asphalt,  from  Cayewood  avenue  to  Raymond  avenue,  at  the 

vol.  26—13 
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^ocrt'of  the  owners  of  the  adjoining  Kround,  extending  back  from  the  street 
196  fee<s  the  council  proceeding  on  the  idea  that  the  land  was  not  divided 
Into  squares  by  principal  streets.    The  contract  was  made  with  the  Barber 
Asphalt  Paving  Co.  to  do  the  worlc.    It  performed  the  contract,  the  work 
vwas  accepted  by  the  city  and  apportionment  warrants  were  issued  to  the 
'^*con tractor.    Some  of  the  property  owners  failing  to  pay,  this  suit  was  filed 
'  -VkgAkist  them.    Defense  was  made  by  the  property  owners  on   the  ground 
''that  there  was  a  principal  street  on  each  side  of  Frankfort  avenue  and  run- 
-ning  parallel  or  substantially  parallel  with  it,  and  that  the  ordinance  of  the 
*  -council  was  void  because  it  fixed  the  taxing  district  at  196  feet  instead  of 
■   going  back  half  way  to  the  next  street.     Spoliation  was  also  pleaded  and 
-  •relied  on.    It  appeared  that  only  a  few  feet  of  the  property  of  John  Ewald 
Xand  H^hristopher  Bader  was  taken.     The  court  on  May  8,  1909,  delivered  an 
opinion  holding  that  as  to  these  two  defendants  the  assessment  amounted  to 
.i^oilatlon  as  the  little  strip  taken  was  too  narrow  to  be  sold  as  a  lot.     The 
cclerk  on  that  day  entered  an  order  dismissing  the  petition  against  Ewald 
;and  Bader.     On  May  5  a  fuller  judgment  was  entered  to  the  same  effect.     On 
^May  7  a  written  motion  was  filed  to  set  aside  the  order  of  May  6,  and  on  a 
;  subsequent  day  the  judgment  dismissing  the  action  was  set  aside,  and  it  was 
•  adjudged  that  the  territory  was  defined  into  squares  by  principal  streets, 
>4;he  apportionment  as  made  by  the  council  was  set  aside  and  the  case  was 
xefeczed  to  a  special  commissioner,  with  directions  to  re-apportion  the  cost 
««f  Che  Improvement  among  the  owners  of  lots  of  land  in  the  quarter  squares 
-contiguous  thereto,  according  to  the  number  of  square  feet  owned  by  each  of 
^he  parties  respectively.    The  re- apportionment  was  made,  and  having  been 
confirmed  by  the  court  a  judgment  was  entered  in  favor  of  the  plaintiff 
cagalnst  the  defendants  for  the  amount  found  due  by  them  respectively. 
"S'rom  this  judgment  the  first  of  the  above  appeals  Is  prosecuted.    It  is  In- 
sisted for  the  appellants  on  that  appeal  that  althoilgh  the  judgment  of  May 
^6  was  set  aside,  the  judgmHut  of  May  8  was  no*  set  aside;  and  that  it  having 
l>ecome  final  the  court  had  no  further  jurisdiction  to  enter  a  judgment  In 
^he  action.    The  second  of  the  above  appeals  Is  prosecuted  by  the  Barber 
Asphalt  Co.  from  the  judgment  of  May  8  to  reverse  It,  In  case  the  court  shall 
.be  of  opinion  that  It  Is  still  In  force. 

From  an  Inspection  of  the  entire  record,  including  the  orders  made  by  the 
xsourt  and  the  grounds  filed  by  counsel  on  motion  to  set  aside  the  judgment 
•of  May  6,  we  are  satisfied  that  the  judgment  of  May  6  was  Intended  as  a  sub- 
stitute for  the  less  formal  order  entered  on  May  8,  although  It  does  not  in 
terms  refer  to  that  order.  There  could  have  been  no  other  reason  for  enter- 
ing it  so  far  as  appears  from  the  record,  and  it  was  evidently  so  understood 
by  the  circuit  court.  The  motion  was  made  by  the  Barber  Asphalt  Co., 
«nd  by  the  city  of  Louisville,  to  set  aside  the  judgment  rendered  by  the 
•oourt  adversely  to  them.  But  one  opinion  was  delivered.  The  entries  on 
^he  order  book  were  intended  to  put  in  effect  that  opinion,  and  the  order  set- 
ting aside  the  action  of  the  coitrt  was  Intended  to  set  the  parties  In  statu 
•quo.  The  order  of  May  5  must,  therefore,  be  treated  as  entered  as  a  substi- 
tute for  the  less  formal  order  of  May  8,  or,  what  Is  the  same  thing,  the  two 
entries  should  be  read  together.  The  rule  that  where  the  court  has  ren- 
dered one  judgment  In  a  case  he  can  not  at  another  term  enter  another 
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after  tbe  first  has  become  final,  has  no  application,  for  here  the  Judgments 
were  entered  at  the  same  term  and  while  the  court  had  control  of  the  action, 
^e,  therefore,  conclude  that  the  order  of  May  8  is  no  longer  in  force.  The 
•appeal  of  the  Barber  Asphalt  Co.  from  that  order  is,  therefore,  dismissed. 
<Lockhart  ▼.  Trabue,  2  Bibb.,  251;  Graham  y.  Lynn,  4  B.  Monroe,  18; 
Smith  T.  Todd,  8  J.  J.  M.,  299;  Brown  v.  U.  S.  Home  and  Dower  Assouia- 
tion,  12  Ky.  Law  Bep.,  283.) 

On  the  appeal  of  the  property  owners  it  is  insisted  that  the  judgment 
•against  tbeni  is  not  warranted  by  the  pleadings.  Tbe  plaintiff  alleged  in 
his  iwtition  that  the  proi>erty  referred  to  was  not  defined  into  squares  by 
principal  streets,  and  while  the  defendants  alleged  the  ezisbenoe  of  the 
parallel  streets  they  did  not  allege  the  existence  of  cross  streets.  Still,  when 
the  proof  was  made,  the  facts  were  presented  to  the  court  and  although  the 
plaintiff  was  not  entitled  to  the  relief  it  sought,  it  prayed  for  all  proper  re- 
lief, and  defense  having  been  made  it  was  the  duty  of  the  court,  under  sec- 
tion 2884,  Kentucky  Statutes,  to  make  all  corrections,  rules  and  orders 
necessary  to  do  justice  to  the  parties  concerned.  The  plaintiff  was  willing 
to  stand  upon  the  apportionment  made  by  the  council.  The  defendants  in- 
sisted that  this  apportionment  was  invalid  and  in  showing  this  they  estab- 
lished the  facts  which,  by  law,  required  the  apportionment  to  be  made,  as 
directed  by  the  court.  As  the  court  had  all  the  parties  before  him,  it  was 
Incumbent  on  him  under  the  statute,  to  proceed  to  do  justice  between  them. 
The  statute  is  mandatory.  The  court  would  have  erred  in  refusing  to  obey 
It.  If  an  additional  pleading  was  necessary  he  sliould  have  ordered  a  forth- 
with  auiendment  under  section  180  of  the  Code.  His  failure  to  do  this  in 
no  wise  prejudiced  appellants. 

In  Ellison  v.  Dunlap,  25  Ky.  Law  Rep. ,  1496,  we  said  on  this  subject : 
^'Section  129  of  the  Code  provides  that  no  variance  between  pleading  and 
proof  is  material  which  does  not  mislead  a  party  to  his  prejudice  in  main- 
taining his  action  or  defense  upon  the  merits;  also  that  a  party  relying  on 
the  varianoe  must  show  to  the  satisfaction  of  the  court  that  he  was  misled, 
and  then  the  oourt  may  order  the  pleading  to  be  amended  upon  such  terms 
as  may  be  just.  By  section  180  it  is  provided  that,  if  the  variance  is  not 
material,  tbe  oourt  may  direct  the  fact  to  be  found  according  to  the  evidence, 
and  may  order  an  immediate  amendment.  By  section  184  it  is  further  pro- 
Tided  that  tbe  oourt  must,  in  every  stage  of  the  action,  disregard  any  error 
which  does  not  affect  the  substantial  rights  of  the  adverse  party,  and  that 
no  judcment  shall  be  reversed  by  reason  of  such  error.  Under  these  provi- 
sions of  the  Code,  if  the  circuit  court  had  concluded  that  there  was  a  vari- 
ance between  the  terms  of  the  contract  alleged  in  the  petition,  and  that 
shown  by  the  evidence,  as  the  variance  was  not  material  and  did  not  mis- 
lead tbe  defendants  in  maintaining  their  defense  upon  the  merits,  it  would 
have  been  tbe  duty  of  the  oourt  to  order  an  Immediate  amendment,  and 
direct  tbe  facte  to  be  found  according  to  the  evidence.  The  question  seems 
not  to  have  been  presented  to  tbe  circuit  court,  and,  if  the  judgment  was 
fcvorsod  here  therefor,  it  would  be  with  directions  to  the  circuit  court  to 
4irder  an  immediate  amendment,  and  find  the  facts  according  to  the  evidence. 
But  this  is  unneoessary,  as  the  substantial  rights  of  appellants  were  not 
affected,  and  no  judgment  shall  be  reversed  for  an  error  not  affecting  the 
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substantial  rights  of  the  party  complaiDing. "    (East  Jellioo  Coal  Co.  t» 
Golden,  26  Ky.  Law  Bep.,  2066.) 

While  the  cross  streets  on  the  north  side  of  Frankfort  avenue  were  not  ex- 
tended so  as  to  intersect  the  cross  streets  on  the  south  side  of  Frankfort^ 
avenue,  because  of  the  right  of  way  of  the  L.  &  N.  B.  B.  Co.,  which  inter- 
vened, for  the  purposes  of  assessment  under  the  statute  these  cross  streeta^ 
must  be  treated  as  extended.  This  was  so  held  in  Cooper  v.  Kevin,  00  Ky,, 
00.  The  circuit  court  followed  that  case  which  seems  to  us  in  accord  with 
the  spirit  of  the  statute.  The  assessment  complained  of  was  before  thia 
oourt  in  L.  &  N.  B.  B.  Co.  v.  Barber  Asphalt  Co.,  26  Ky.  Law  Bep.,  1024, 
and  while  the  point  made  here  does  not  appear  to  have  been  made  there,  the 
assessment  was  sustained  and  the  Judgment  in  favor  of  the  contractor  was- 
aflSrmed.  Upon  a  re- examination  of  the  subject  we  see  no  reason  for  reced- 
ing from  the  conclusion  we  then  reached. 

On  the  appeal  of  William  Specht  and  others  the  judgment  appealed  from 
is  affirmed. 


TORBITT  &  CASTLEMAN  v.  JACKSON. 

(Filed  May  23,  1004— Not  to  be  reported. ) 

Homestead— Exemptions— Appellee  having  purchased  a  house  and  lot 
which  after  occupying  as  a  homestead  he  sold,  accepting  so  much  cash  and 
the  purchaser  assuming  the  payment  a  lien  upon  the  property,  in  an  action 
by  appellants,  his  creditors,  seeking  to  attach  in  the  hands  of  the  purchaser 
of  the  house  and  lot  the  purchase  price  of  the  lot.  the  chancellor  properly 
held  that  he  was  entitled  to  have  set  apart  to  him  the  proceeds  remaining 
after  the  lien  debt  was  paid,  it  being  less  than  81,000,  he  being  a  house- 
keeper with  a  family,  resident  in  this  Commonwealth. 

Pryor,  Sapinsky  &  Castlemun  for  appellants. 

Wm.  Carroll  for  appellee. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

In  May,  1000,  the  appellee,  W.  O.  Jackson,  purchased  a  house  and  lot  ii> 
the  city  of  New  Castle,  at  the  price  of  11,200,  from  the  Bank  of  New  Castle, 
for  which  he  executed  his  promissory  notes  due  and  payable  on  the  1st  day  of 
May,  1003,  to  the  bank,  which  were  secured  by  a  lien  upon  the  property. 
Immediately  after  his  purchase,  he  moved  into  the  house  with  his  family, 
and  occupied  it  as  a  homestead  until  September,  1008,  when  he  sold  It  by 
executory  contract  to  Miss  Mattie  Young  and  others,  in  consideration  of  tlOO 
in  cash  and  f  1,000,  which  was  due  and  payable  on  the  1st  day  of  March,  1004, 
and  for  which,  note  was  executed.  It  was  further  stipulated  that  the  lien  to 
the  bank  was  to  be  paid  out  of  the  deferred  payment,  and  a  deed  executed 
to  the  purchasers.  He  surrendered  the  possession  under  the  contract  to  his 
vendees  on  the  16th  of  October,  1008,  and  on  the  26th  of  October  thereiafter, 
appellants  brought  this  suit  against  appellee  for  a  personal  judgment  for 
their  debt,  and  at  the  same  time  sued  out  a  general -attachment,  upon  the 
ground  that  he  had  no  property  in  the  State  subject  to  execution,  or  not 
enough  to  satisfy  appellants'  demand.    This  attachment  was  executed  upon. 
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Ills  TouBg  and  others  as  ^amishees.  Appellee  oontroyerted  the  ground  of 
the  attaohnient,  and  alleged  that  he  was  a  housekeeper  with  a  family  resi- 
dent in  this  Commonwealth,  and  that  after  the  Hen  debts  against  the  prop- 
'erty  sold  the  Youngs  were  paid,  there  would  be  less  than  $1,000  left  from  the 
proceeds  of  the  sale,  which  he  claimed  to  be  exempt  from  the  attachment 
lien  of  appellant.  The  cause  being  submitted  on  the  pleadings  and  the  facts 
heretofore  recited,  the  loWer  court  adjudged  that  the  defendant,  Jackson, 
had  a  homestead  right  in  the  funds. 

Upon  this  appeal  by  the  plaintiff,  It  is  insisted  that  appellee  was  not  en- 
titled to  a  homestead  in  the  property  sold  to  the  Youngs,  for  the  reason  that 
he  had  not  paid  any  part  of  the  purchase  money  therefor  to  the  bank  of  New 
Castle,  prior  to  the  sale  of  the  property,  and  not  having  acquired  a  home- 
stead in  the  property  itself,  he  could  not  claim  the  surplus  proceeds  as 
exempt.  To  support  this  contention  we  are  cited  to  the  case  of  Moseley  v. 
BeTins,  01  Ky.,  650,  and  a  number  of  subsequent  decisions  which  are  rested 
upon  the  opinion  in  that  case.  In  Moseley  y.  Bevlns,  it  was  decided  that  a 
debtor  was  not  entitled  to  the  homestead  exemption  as  against  a  debt  created 
prior  to  the  iiayment  of  the  purchase  money  for  the  land,  although  the  debt 
was  cerated  subsequent  to  the  purchase  of  the  land,  and  the  debtor's  entry 
upon  it  as  a  homestead.  The  opinion  in  that  case  was  bottomed  upon  the 
aground  that  there  was  no  difference  in  principle  or  effect  between  purchas" 
ing  and  paying  for  a  homestead  with  means  that  ought  to  have  been  applied 
to  the  payment  of  a  pre-existing  debt,  and  the  purchase  of  a  homestead  on 
•credit,  and  after  the  creiktiun  of  the  Indebtedness  paying  for  the  homestead 
out  of  means  acquired  subsequent  thereto.  In  this  case  no  money  was  paid 
by  the  appellee  in  the  purchase  of  the  homestead  after  the  creation  ol  appel* 
lant's  debt.  He  acquired  a  homestead  in  the  property  subject  to  the  lien  for 
the  purchase  laoney  thereon,  long  before  the  creation  of  appellant's  debt.  In 
Morrow,  &;c.  v.  Bailey,  109  Ky.,  860,  it  was  decided,  first,  that  a  conveyance 
by  a  debtor  of  his  homestead  was  not  fraudulent  as  to  creditors;  second, 
that  ^here  a  debt  was  created  after  the  debtor  had  purchased  and  partly  paid 
for  the  land,  and  erected  improvements  thereon,  and  after  the  creation  of 
the  debt,  the  unpaid  purchase  price  was  paid  ty  selling  part  of  the  land, 
that  the  remainder  of  the  land  was  exempt  as  a  homestead.  If  the  bank 
had  enforced  its  lien  and  the  property  had  been  sold  for  $2,000,  there  can  be 
no  doubt  that  under  section  1705  of  the  Kentucky  Statutes,  appellee  would 
have  been  entitled  tc  have  had  the  overplus,  after  paying  the  lien  debt  to 
the  bank,  paid  over  to  him  for  the  purpose  of  enabling  him  to  purchase 
-another  homestead.  We,  therefore,  conclude  that  the  trial  court  properly 
refused  to  subject  the  funds  in  the  hands  of  Miss  Young  and  others  to  the 
payment  of  appellant's  claim. 
Judgment  affirmed. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  MAYES. 
(Filed  May  25,  1004— Not  to  be  reported  ) 

1,  Evidence— Examination  of  witness— The  examination  of  a  witness  in 
an  action  against  a  railroad  for  damages,  was  improper  in  going  into  his 
peculiar  religious  belief. 

2.  Same— This  court  has  held  that  under  our  Constitution,  persons  may 
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testify  without  regard  to  their  religious  belief  or  disbelief;  and  the  action  of 
the  trial  court  in  permitting  the  examination  of  a  witness  to  turn  upon  his 
religious  belief,  with  a  view  to  affecting  his  credibility,  was  improper. 

C.  J.  Waddill  and  Benjamin  D.  Warfield  for  appellant. 

Jonson  &  Jennings  for  appell($e. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellee,  J.  H.  Mayes,  who  is  a  colored  preacher  of  the  gospel,  insti- 
tuted this  action  to  recover  damages  of  the  appellant  because,  as  he  alleges 
in  his  petition,  its  conductor,  W.  D.  Bell,  while  taking  up  his  ticket,  in- 
sulted him  by  using  toward  him  vile  and  profane  language;  all  of  which 
was  denied  by  appellant.  A  trial  resulted  in  a  verdict  of  1200  in  favor  of 
appellee. 

The  only  error  that  we  find  in  the  record  grows  out  of  the  permission  by^ 
the  court  to  counsel  for  appellee,  in  the  presence  of  the  jury,  to  cross-exam- 
ine W.  D.  Bell  on  the  subject  of  his  religious  belief.  A  few  of  the  questions, 
propounded  to  the  witness,  and  his  answers  thereto,  will  illustrate  the  char- 
acter and  extent  of  this  cross-examination. 

"Q.  Don't  you  know  that  you  don't  believe  in  the  existence  of  a  GK>d,  as. 
described  in  the  Bible?" 

"A.  I  don't  know.    I  can  not  answer  that.'' 

"Q.  You  say  that  you  can  not  answer  the  question  as  to  whether  or  not 
you  believe  in  the  existence  of  an  Orthodox  God,  as  described  in  the  Bible?'* 

''A.  I  don't  know  that  I  can." 

•*Q.  Do  you  believe  in  the  divinity  of  Jesus  Christ?" 

The  witness  not  answering  this  question  in  response  to  the  counsel,  the^ 
court  said:  "Do  you  believe  in  the  divinity  of  Jesus  Christ?" 

"A.  I  don't  know  whether  he  was  or  not." 

•'Q.  Do  you  believe  he  was?" 

"A.  Well,  in  the  teachings  of  the  Bible,  he  was." 

"Q.  Do  you  believe  the  teachings  of  the  Bible?" 

*'A.  I  don't  know  as  I  am  required  to  answer  all  these  questions;  am  1 
being  tried  for  heresy?    If  so,  why  that  would  be  all  right." 

**Q.  Do  you  believe  a  whole  lot  that  Christ  is  a  son  of  the  Orthodox  God  ?'*^ 
(No  aniswer). 

*'Q.  Do  you  believe  a  right  smart  or  a  whole  lot  of  the  teachings  of  the- 
Bible,  wherein  it  says  that  Christ  is  a  son  of  the  Oithodox  God?" 

"A.  I  believe  it  as  much  as  any  history." 

These  questions,  and  the  answers,  constitute  but  a  small  part  of  the  cross- 
examination  of  the  witness  touching  his  religious  belief,  evidently  made  for 
the  purpose  of  discrediting  him  in  the  eyes  of  the  jury.  The  question  in- 
volved here  arose  in  the  case  of  Bush  v.  Commonwealth,  80  Ky.,  S44,  in 
Which  the  court  held  that  the  then  Constitution  of  the  Commonwealth 
changed  the  common-law  rule  as  to  the  incompetency  of  an  Atheist  to  testify 
in  a  judicial  examination.  The  thorough  and  enlightened  manner  in  which 
the  question  is  treated  in  the  opinion  by  Judge  Hines  in  the  case  cited, 
makes  it  unnecessary  for  us  to  do  more  than  refer  to  it.  After  reciting  the 
constitutional  provisions  bearing  upon  the  question  at  issue,  the  court  said  t 
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We  think  that  this  provision  of  the  Constitution  not  only  permits  personiK- 
to  testify  without  regard  to  religious  belief  or  disbelief,  but  that  it  was  In- 
tended to  preTent  any  inquiry  into  that  belief  fur  the  purpose  of  atfeoting^' 
oredibili^.  It  places  the  Atheist,  in  this  regard,  on  the  same  footing  a»- 
any  other  witness,  and  leaves  the  question  as  to  oredibillty  to  be  inquireck 
into  in  the  same  way.''  Subsection  2  of  section  1  of  the  Bill  of  Bights,  andr 
section  6  of  the  present  Constitution,  are  substantially  similar  to  those  iD> 
the  former  Constitution,  adverted  to  in  the  opinion.  The  opinion  in  Budk 
T.  Commonwealth  was  approved  in  White  v.  Commonwealth,  90  Ky. ,  180. 

For  the  reasons  indicated  the  judgment  is  reverssed  for  prooeedings  oon— 
tistent  with  this  opinion. 


MAKSHALL.  &c.  v.  WALKER.  &;c. 
(Filed  May  25,  1904— Not  to  be  reported. ) 

1.  Wills— Construction  of— A  clause  in  a  will  by  which  testator  devised  hift; 
property  equally  to  his  two  chi^'^ren,  "my  son,  Wm.  Toung,  and  my  daugh- 
ter, Ann  Marshall,  to  her      id  her  bodily  heirs  forever,'*  vested  in  the  latter- 
the  fee  to  the  land  embraced  in  the  will. 

8.  Same— Construction  of  statutes—At  common  law  a  devise  to  one  and 
her  bodily  heirs  created  an  estate  tall,  which  was  by  our  statute  converted', 
into  fee  simple  estate,  and  where,  in  a  devise,  such  words  not  being  used  in  a 
sense  different  from  their  legal  and  technical  sense,  the  judgment  of  the- 
chancellor  having  been  in  accordance  with  the  reasoning  herein,  will  be- 
upheld. 

L.  M.  Dembitz,  C.  M.  Lindsay,  H.  L.  Stone  and  Kohn,  Baird  &  Spindle- 
for  Park  Commissioners. 

Forcht  &  Field  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chanceiy  Branch,  Second  Division^ 

Opinion  of  the  court  by  Judge  Paynter. 

This  aotien  involves  the  construction  of  the  will  of  Walter  Young,  which^ 
was  probated  in  1840.  The  clause  of  the  will  necessary  to  be  quoted  reads  as: 
follows:  "After  all  my  just  debts  being  paid  out  of  my  estate,  I  do  hereby 
will  and  bequeath  to  my  beloved  wife,  Sarah  Young,  all  my  real  proi)erty 
and  mixed  estate,  during  her  natural  life,  and  after  her  death  I  wish  it  to- 
be  equally  divided  between  my  two  beloved  children,  my  son,  Wm.  Young, 
and  my  daughter,  Ann  Marshall,  to  her  and  her  bodily  heirs  forever. " 

The  daughter,  Ann  Marshall,  lived  until  a  short  time  before  this  actioni» 
was  instituted  by  her  children  to  recover  the  real  estate  which  was  devised 
to  Ann  Bfarshall  and  her  "bodily  heirs."  At  the  death  of  the  testator  she- 
had  one  child. 

For  the  plaintiffs,  who  are  appellants,  it  is  insisted  that  the  testator's- 
daughter,  Ann  Marshall,  took  a  life  estate,  with  remainder  to  her  children. 
For  the  appellees  it  is  urged  that  the  will  created  a  fee  in  her.  At  common* 
law  the  clause  would  have  created  an  estate  tail,  which,  by  the  statute,  has. 
been  oonverted  into  a  fee.  (Presoott  v.  Prescott's  Heirs,  10  B.  M.,  66;  Loch- 
land  v.  Downing's  Ex'or,  11  B.  M.,  89;  Robb  v.  Belt,  19  B.  M.,  648;  Brown.. 
V.  Alden,  14  B.   M.,  114;  Johnson  v.  Johnson,  9  Met.,  881;  True  v.  Nioholls». 
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8  DuTall,  647. )  When  an  estate  tail  is  conyerted  under  the  statute  into  a  fee, 
it  becomes  an  absolute  fee.  (Pruitt,  &a.  y.  Holland,  92  Ky.,  041.)  The 
words  **to  her  and  to  ber  bodily  heirs*'  are  not  words  of  purchase,  but  words 
of  limitation.  The  court  in  Johnson  y.  Johnson,  supra,  said:  *' These  words 
are  words  of  limitation,  and  unless  there  is  something  in  the  deed  or  will 
from  which  a  reasonable  inference  can  be  drawn,  that  the  words  were  used 
in  a  sense  different  from  their  legal  and  technical  signification." 

Learned  counsel  for  appellant  urges  in  argument  that  as  the  court  in 
Bighter  y.  Forrester,  1  Bush,  S78,  Northoutt  y.  Curry,  6  Ky.  Law  Bep. ,  688, 
and  in  Mitchell  y.  Simpson,  88  Ky.,  186,  found  from  other  proyisions  of  the 
papers,  the  words  wnre  used  in  a  sense  different  from  their  legal  and  tech- 
nical signification,  and  that  they  are  authority  for  his  position.  The  court 
did  not  intend,  to  by  these  cases,  depart  from  the  rule  of  interpretation  pro- 
yided  by  the  statute,  which  converts  an  estat«^  tail  at  common  law  into  a 
fee.  There  is  no  provision  of  the  will  under  consideration,  to  show  that  the 
testator  intended  to  use  the  words  in  a  sense  different  from  their  legal  and 
technical  signification,  as  It  was  In  the  cases  to  which  reference  has  been 
made.  We  are  of  the  opinion  that  Ann  Marshall  was  vested  with  the  fee  to 
the  land  in  question.  This  conclusion  is  supported  by  many  cases  in  addi- 
tion to  those  cited. 

The  judgment  is  afQrmed. 


BRANSON,  &c.  v.  EVERSOLE. 

(Filed  May  25.  1904-Not  to  be  reported. ) 

Lands— Practice— In  an  action  to  quiet  title  to  land,  when  issue  was  joined 
and  an  order  of  survey  made,  but  the  surveyor  to  whom  the  order  was  taken 
being  sick  and  unable  to  make  the  survey,  the  court  overruled  a  motion  for 
continuance  upon  that  ground,  and  this  action  of  the  court  was  erroneous 
and  prejudicial  to  the  party  seeking  the  order. 

W.  F.  Hall  for  appellants. 

J.  G.  &  J.  S.  Forrester  for  appellee. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee,  Eversole,  sued  the  appellants,  Branson  &'  Coldiron,  and 
alleged  that  he  was  the  owner  and  in  possession  of  a  certain  tract  of  land 
and  sought  to  be  quieted  in  the  possession  and  enjoyment  of  it.  The  appel- 
lant, Coldiron,  filed  an  answt^r,  denying  that  the  plaintiff  was  the  owner  of 
the  land,  or  that  he  was  in  the  actual  possession  of  it,  and  claimed  that  he 
was  the  owner  of  a  tract  of  land,  and  that  there  was  a  lap  in  the  boundaries, 
etc.  The  petition  was  filed  in  December,  1002.  At  a  special  term  of  the 
court  In  July,  1003,  upon  motion  of  appellants,  an  order  of  survey  was  made 
and  one  Reynolds,  a  surveyor,  was  directed  to  execute  it.  The  special  term 
continued  until  the  August  term  of  court.  After  the  August  term  of  court 
the  appellant.  Coldiron.  obtained  a  copy  of  the  order  of  siirvey  and  went  to 
a  place  in  Harlan  county,  where  he  had  reason  to  believe  the  surveyor  would 
be  found,  with  a  view  of  delivering  it  to  him  and  having  it  executed.    He 
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leBTDed  Uiat  the  surreyor  was  seriously  111  and  had  been  taken  to  his  home 
in  Knox  county,  oonseqnently  the  order  of  survpy  was  not  executed.  At  the 
NoTember  term  of  court  the  appellant,  Cold  iron,  filed  his  affidavit,  showing 
the  facte  stated,  and  moved  the  court  for  a  continuance  of  the  case.  He 
stated  that  he  had  not  prepared  his  case  for  trial,  because  the  surrey  was 
necessary  to  an  Intelligent  understanding  of  it,  and  to  enable  him  to  take 
his  testimony.  The  case  was  in  equity.  The  court  overruled  his  motion  for 
a  continuance  and  gave  judgment  against  him. 

When  the  order  of  survey  was  made  the  court  evidently  was  of  the  opinion 
that  a  survey  was  necessary.  Nothing  was  developed  in  the  record  which 
shows  it  was  unnecessary.  In  most  of  oases  involving  title  to  land  a  survey 
is  necessary  to  enable  the  court  or  jury  to  understand  the  location  of  the 
boundary  lines  of  the  land.  Where  a  survey  Is  necessary,  it  is  impossible  to 
properly  preparp  a  case  for  trial  without  it.  The  appellants  had  the  right  to 
rely  upon  the  judgment  of  the  court  previously  given  that  a  survey  was 
necessary.  When  the  court  changed  its  mind,  the  appellants  had  no  time  In 
which  to  prepare  the  case  for  trial.  They  were  not  afforded  an  opportunity 
to  have  their  side  of  the  case  presented  for  hearing.  The  court  erred  in 
overruling  appellants'  motion  for  a  continuance,  as  it  was  not  his  fault 
that  the  survey  was  not  made.  (Green  v.  Culver,  Hull  &  Co.,  &c.,  19  Ky. 
Law  Bep.,  186;  Schamberg,  &c.  v.  Leslie,  Itt  Ky.  Law  Rep.,  599.) 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


HEDDRICK.  &c.  v.  HUFFAKER,  &c. 

(Filed  May  25,  1904— Not  to  be  reported.) 

Contracts — Alteration  of  written  instruments— Where  notes  have  been  exe- 
cuted in  consideration  of  a  contract  authorizing  the  snle  of  books  in  certain 
territory,  the  fact  that  another  county  was  added  to  the  contract  after  the 
execution  of  the  notes,  did  not  release  a  surety,  for  the  reason  that  such  an 
enlargement  of  the  contract  was  beneficial  because  It  Increased  the  oppor- 
tunity  to  sell  the  books.  A  contract  can  only  he  Invalidated  by  an  altera- 
tion which  is  material  and  it  can  not  be  matt>rlal  unless  It  affects  in  some 
way  the  rights  of  the  obligors  or  their  obligations. 

Sharp  &  Slier  for  appellants. 

Harrison  &  Harrison  and  O.  H.  Waddle  for  appellees. 

Appeal  from  Wayne  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  was  instituted  by  the  appellants  on  two  promissory  notes  exe- 
cuted to  W.  P.  Snnis  for  $185  each,  for  SOO  copies  of  'Farmers  Business 
Recoiti,'*  and  the  notes  were  assigned  and  transferred  to  the  appellants.  At 
the  time  the  notes  were  executed  the  "Farmers  Business  Record  Co.  '*  owned 
the  copyright  for  the  "Farmers  Business  Record,*'  and  it  appointed  the  ap- 
pellees, L  B.  and  Thomas  Huffaker,  sole  and  exclusive  agents  for  the  sale 
of  the  "Farmers  Business  Record"  In  the  counties  of  Putnam  and  Coffee, 
Tennessee,  and  gave  them  the  exclusive  privilege  of  selling  that  publication 
in  the  counties  named,  for  a  period  of  three  years.  There  are  other  provisions 
of  the  agency  contract  not  necessary  to  be  stated  here. 
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The  defeDse  relied  upon  in  the  lower  oourt  and  here,  by  I.  B.  Huffaker,  Is, 
that  after  the  notes  had  been  signed  and  the  agency  oontraot  delivered, 
Coifee  county  was  inHerted  in  the  agency  oontraot  by  the** Farmers  Bnslneaa 
Record  Co.,"  with  the  consent  alone  of  the  oo-obllgor,  Thomas  HufTaker, 
the  claim  being  that  the  exclusive  privilege  for  selling  the  publication  was 
in  Putnam  county.  The  appellee,  I.  B.  Huffaker,  claims  that  he  was  only 
surety  on  the  notes,  and  that  there  was  a  material  change  in  the  oontraot 
without  his  consent  and,  therefore,  the  notes  are  unenforcible.  The  record  is 
against  his  claim  that  he  was  only  surety  on  the  notes.  He  signed  the  notes 
first,  and  in  the  agency  contract  it  is  recited  that  he  and  Thomas  Huffaker 
are  constituted  agents  for  the  sale  of  the  publication  within  the  speoifled 
territory.  However,  we  will  assume  that  I.  B.  Huffaker  was  only  sure^  on 
the  notes.  The  notes  were  not  altered,  only  the  contract  of  agency,  which 
was  in  part  the  consideration  for  the  notes.  A  contract  can  only  be  inval- 
idated by  an  alteration  which  is  material,  and  it  can  not  be  material  unless 
it  in  some  way  affects  the  rights  or  obligations  of  the  obligors.  The  duties 
of  the  obligors,  their  liabilities  or  obligations,  must  be  increased  or  changed 
by  the  alteration.  (Terry  &  Bell  v.  Hazlewood,  1  Duvall,  104;  Smith  v. 
Lockridge,  8  Bush,  480;  Warren  v.  Fant*6  Trustee,  79  Ky  ,  1. )  The  purpose 
of  buying  the  books  was  to  sell  them.  The  opportunities  for  selling  them 
in  Pittnam  county  would  be  less  than  they  would  be  in  that  and  Coffee 
county.  The  opportunity  of  selling  the  books  would  certainly  be  increased 
by  having  the  territoiy  in  which  they  might  be  sold  enlarged,  which  was, 
therefore,  beneficial  to  the  obligors  to  insert  Coffee  county  in  the  agency 
contract.  If  I.  B.  Huffaker  was  only  surety,  he  was  not  prejudiced  by  this 
change  because  it  insreased  the  chance  of  his  principal  to  sell  the  books  and 
pay  the  notes.    The  court  should  have  rendered  judgment  on  the  notes. 

The  Judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


LOUISVILLE  PUBLIC    LIBRARY  CO.  v.  CITY  OF  LOUISVILLE. 

(Filed  May  26,  1904.) 

1.  Fire  escapes — Valid  ordinance— The  following  ordinance  of  the  city  of 
Louisville,  approved  August  14,  1899,  with  reference  to  Are  escapes,  is  valid, 
viz. :"  All  buildings  occupied  by  any  person  or  persons,  or  in  which  any 
person  or  persons  shall  bo  employed  or  assembled  (except  such  as  are  used  as 
private  residences  exclusively ),  of  three  or  more  stories  in  height,  shall  be 
provided  with  one  or  more  permanent,  approved  fire  escapes  when  ordered  by 
the  inspector  or  his  deputies,  and  the  escapes  must  be  in  such  number  and 
constructed  and  located  in  such  manner  as  directed  in  notice  or  oi^er. " 

2.  Repeal  of  former  acts— Exclusive  control  by  city  council—The  act  of 
July  1,  1898,  section  2^758,  Kentucky  Statutes,  providing  that  *'the  statutes 
heretofore  enacted  for  the  inspection  of  buildings  and  the  appointment  of 
building  Inspectors,  shall  continue  in  force  until  superseded  by  appropriate 
ordinances  passed  by  the  general  council;  but  in  no  case  shall  such  acts  now 
in  force  continue  longer  than  March  4,  1894,"  operated  as  a  repeal  of  all 
former  acts  on  this  subject,  and  the  whole  question  is  to  be  regulated  by  the 
ordinances  passed  by  the  general  council. 

Hardin  H.  Herr  and  Marion  W.  Ripy  for  appellant. 

Warwick  Miller  for  appellee. 
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Appeal  from  Jefferson  Cirouit  Court,  Common  Pleas  Branch,  Seoond 
BiTliion. 

Opinion  of  the  court  by  Judge  Paynter. 

An  ordinance,  approved  AuRUst  14,  1899,  with  reference  to  fire  esoape6» 
reads  as  follows:  ''All  buildings  occupied  by  any  person  or  persons,  or  la 
which  any  person  or  persons  shall  be  employed  or  assemble  (except  such  as 
are  used  as  private  reeidenoes  exclusively),  of  three  or  more  stories  in  height^ 
shall  be  provided  with  one  or  more  permanent,  approved  flre  escapes  when 
ordered  by  the  inspector  or  his  deputies,  and  the  escapes  must  be  in  such 
number  and  oonstructed  and  located  in  such  manner  as  directed  In  said 
Dotioe  or  order. ' ' 

Is  the  ordinance  valid.  It  Is  urged  that  it  is  invalid,  because  it  is  in  con* 
fliot  with  the  act  approved  February  18,  1888,  which  appears  in  sections  1880i 
and  1839,  Kentucky  Statutes.  Section  1880  prescribes  the  conditions  under 
which  the  owners  of  certain  property  shall  place  ladders  or  fire  escapes 
thereon.  Section  1888  provides  a  penalty  of  not  less  than  $60  nor  more  than 
ISSO  for  each  thirty  days  the  building  may  be  unprovided  with  a  ladder  or 
fire  escape.  The  compiler  of  the  Kentucky  Statutes  supposed  this  act  to  be- 
in  force,  and  it  is  conceded  that  If  it  is,  the  ordinance  is  Invalid  under  sec- 
tion 168  of  the  Constitution,  which  provides  that  no  municipal  ordinanco 
shall  fix  a  i>enalty  for  a  violation  thereof  less  than  that  imposed  by  the  stat- 
utes for  the  same  offense.  On  February  27,  1890,  another  act  was  approved 
in  rei^ard  to  fire  escapes.  (Acts  1889-1890,  page  884. )  Section  84  of  that  act- 
is  substantially  the  same  as  section  1880,  except  in  the  latter  the  chief  of  the 
fire  department  is  authoriated  to  require  the  erection  of  ladders  and  fire 
escapes,  etc.,  while  in  the  former  the  inspector  of  buildings  does  so  with  the- 
advice  of  the  fire  chief.  Besides,  in  the  former  act,  the  penalty  is  not  les& 
than  110  nor  more  than  1200,  and  an  additional  fine  of  $60  for  each  week  that 
the  owner  fails  to  comply  with  the  order  of  the  building  inspector.  Thi& 
act  also  provides  that  all  acts  in  conflict  with  it  are  rapealed.  On  July  1,. 
1893,  the  act  for  the  government  of  cities  of  the  first  class  was  passed.  Sec- 
tion 275S,  Kentucky  Statutes,  is  part  of  that  act.  It  reads  as  follows:  *'The- 
Btatutes  heretofore  enacted  for  the  inspection  of  buildings,  and  for  the  ap- 
pointment of  building  insjiectors,  shall  continue  in  force  until  superseded, 
by  appropriate  ordinances  passed  by  the  general  council ;  but  in  no  event 
shall  such  acts  now  in  force,  continue  longer  than  March  4,  1894." 

It  is  unnecessary  to  enter  into  a  discussion  as  to  the  extent  the  act  of  Feb- 
raaiy  37,  1890,  repeals  the  act  of  February  13,  1888,  for  by  section  2768  the- 
whole  question  is  to  be  regulated  by  the  ordinances  passed  by  the  general 
oouncil.  The  Constitution  made  it  the  duty  of  the  general  assembly  to 
classify  cities  and  pass  acts  for  their  government,  and  it  was  deemed  wise- 
to  allow  the  general  council  to  regulate  the  matter  of  the  construction  ot 
fire  escapes.    Our  opinion  is  that  the  ordinance  in  question  Is  valid. 

The  judgment  is  affirmed. 

Judge  Barker  not  sitting. 
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DYKR  V.  CITY  OF  NEWPORT,  &o. 

(Filed  May  25,  1904— Not  to  be  reported. ) 

Municipal  oorporatioDB--TazatioD— Improveiuenta  auttiorized  and  begun 
before  the  adoption  of  the  present  Constitution— By  an  act  of  the  legislature, 
approved  April  16,  18M,  the  board  of  counoil  of  the  city  of  Newport  was  au« 
thorized  to  divide  the  city  into  sewerage  districts,  having  in  view  the  con- 
struction of  a  sewerage  system  adequate  to  the  needs  of  the  city,  and  to 
issue  twenty-year  bonds  to  pay  for  same.  The  city  having  been  divided  into 
-such  districts,  the  city  council  passed  an  ordinance  on  April  38, 1904,  for  the 
'Completion  of  said  sewerage  in  district  E.,  pursuant  to  the  said  act  of  1890, 
«nd  for  the  issual  of  twenty-year  bonds  to  pay  for  same,  to  meet  the  interest 
t)f  which,  a  tax  of  66  cents  on  the  $100  will  be  required.  Held— That  al- 
though this  will  increase  the  tax  rate  beyond  that  allowed  under  section  157 
of  the  present  Constitution,  yet  the  same  is  authorized  under  section  158  of 
the  Constitution,  which  provides  that  municipalities  may  contract  an  in- 
debtedness in  excess  of  the  limitation  prescribed  in  section  157,  when  it  has 
been  authorized  under  laws  in  force  prior  to  the  adoption  of  this  Constitu- 
tion, or  when  necessary  for  the  completion  of  an  improvement  undertaken 
and  not  completed  and  paid  for,  at  the  time  of  the  adoption  of  the  present 
-Constitution. 

H.  Gunkel,  Jr.,  for  appellant. 

Jas.  T.  Thornton  and  Aubrey  Barbour  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

By  an  act,  approved  April  16, 1890,  entitled  "An  act  to  provide  for  sewerage 
In  the  city  of  Newport,"  the  board  of  council  of  the  city  was  authorized  to 
divide  the  city  into  sewerage  districts,  having  in  view  the  econoMiical  con- 
struction of  a  system  of  sewerage  fidequate  to  the  needs  of  the  city  and  the 
water  sheds  of  the  city  included  thert'in,  and  to  have  each  district  provided 
with  sewers  at  the  cost  of  the  district,  the  city  t-o  issue  sewerage  bonds  pay- 
able in  twenty  years,  and  a  tax  to  be  levied  upon  the  property  of  the  district 
-sufficient  to  pay  the  interest  on  the  bonds  and  provide  a  sinking  fund  to  pay 
the  principal.  The  city  was  divided  into  sewerage  districts  pursuant  to  the 
act,  and  sewers  have  been  constructed  in  districts  A,  B,  C  and  D.  On  Feb- 
ruary 8,  1894,  the  city  passed  an  ordiinance  providing  for  the  sewering  of 
district  E.  Pursuant  to  the  act  sewers  have  been  built  In  part  in  district 
E.  On  April  26,  1904,  the  city  passed  an  ordinance  for  the  completion  of  the 
«ewer  system  in  districts  pursuant  to  the  not,  and  for  twenty-year  bonds  to 
be  issued  to  he  paid  by  a  tax  as  therein  provided.  To  meet  these  bonds  a 
tax  of  something  over  66  cents  on  the  flOO  of  property  will  have  to  be  levied, 
which  will  increase  the  rate  of  taxation  in  this  district  to  more  than  the 
limit  provided  for  in  section  157  of  the  Constitution.  The  reason  for  the 
passage  of  the  ordinance  in  February,  1SX)4,  was,  that  a  large  part  of  the  dis- 
trict was  not  sewered,  although  the  work  had  l)een  begun  and  the  purpose 
was  to  complete  the  contemplated  plan  which  had  been  begun  under  the  act 
X)t  18JX)  soon  after  Its  passage.  Appellant  brought  this  suit  as  a  taxpayer  of 
the  district  on  the  ground  that  the  proposed  tax  being  in  excess  of  the  con- 
"Stitutional  limit,  was  void,  and  that  the  bonds  could  not  properly  be  issued. 
'The  court  dismissed  his  petition  and  he  has  appealed. 


BTBB,  AG.  y.  OITY  OF  NEWPOBT.  20S 

Id  Warren  ▼.  Newport,  S8  Ky.  Law  Rep.,  1006,  the  court  had  UDder  oon- 
sideratioD  the  vaHdlty  of  bonds  isaued  by  the  city  for  sewer  district  A,  and 
it  was  held  that  the  act  of  April  16,  1800,  is  in  force.  It  was  also  held,  npon 
the  authority  of  several  previous  cased,  that  the  constitutional  limitation  as. 
to  indebtedness  did  not  apply  to  debts  authorized  under  laws  in  force  prior- 
to  the  adoption  of  the  Constitution,  and  necessary  for  the  completion  of  a 
public  improvenient  undertaken  at  the  time  of  its  adoption.  After  callings 
attention  to  section  8072,  Kentucky  Statutes,  the  court  said:  **It  will  be  ob- 
served that  this  section  was  enacted  with  reference  to  the  conntitutional  pro*^ 
visions  in  question  and  with  reference  to  the  opinion  of  this  court  in  Holz^ 
bauer  v.  City  of  Lexington,  and  this  court  in  the  'city  of  Lexingt.on  on* 
appeal*  recognized  the  validity  of  this  section.  Section  168  of  the  Constitu- 
tion provides  that  the  municipality  *may  contract  an  indebtedness  in  excess, 
of  such  limitations,  when  the  bame  has  been  authorized  under  laws  in  force- 
prior  to  the  adoption  of  this  Constitution,  or  when  necessary  for  the  com- 
pletion of  and  payment  for  a  public  improvement  undertaken  and  not  com- 
pleted and  paid  for  at  the  time  of  the  adoption  of  this  Constitution.'  The^ 
legislature  interpreted  the  Constitution  as  meaning  that  cities  of  the  second 
class  were  authorized  to  issue  bonds  for  an  amount  sufficient  to  construct, 
complete  and  pay  for  any  sewer  authorized  to  be  constructed  under  laws; 
theretofore  enacted,  or  for  completing  and  carrying  out  any  contract  made- 
after  the  construction  of  any  such  sewer.  So  the  legislature  expressly  au- 
thorized the  city  of  Newport  to  complete  its  sewer  system  as  provided  for  by 
the  act  of  1890  " 

It  is  said  that  this  case  Is  not  conclusive  of  the  one  before  us,  becnitse  there- 
the  additional  tax  incurred  by  reason  of  the  issue  of  bonds  to  pay  for  the- 
construction  of  sewers  in  district  A,  did  not  increase  the  total  ruce  to  11.60. 
But  section   157  of  the  Constitution  is  applicable  to  the  tax  rate  in  the  city. 
It  has  no  application  to  local  assessments  to  pay  for  local   improvements. 
(Gosnell  v.  Louisville,  20  Ky.  Law  Rep.,  519;    Catlettsburg  v.  Self,  25  Ky. 
Law  Rep.,  161. )    The  bonds  here  are  to  be  paid  by  the  tax  on  the  local  dis- 
trict which   gets  the  benefit  of  the  improvement,  and  we  do  not  see  that 
there   is  any   substantial  distinction   between  such   bonds  and  the  bonda 
issued  for  the  improvement  of  a  street.    The  legislature  might  have  required 
the  cost  of  the  improvement  to  be  assessed  directly  against  the  property.    If 
it  had  done  this,  no  question  could  have  been  raised  of  a  violation  of  section 
157  or  171  of  the  Constitution.     But  the  issuing  of  the  bonds  was  simply  an 
expedient  to  divide  the  burden  and  distribute  it  over  a  number  of  years  sa 
that  it  would  not  fall  all  ut  once  on   the  property  owners.     Still  in  the  end 
it  is  the  «une  thing  in  this  class  of  improvements.     The  objection  that  no 
vote  of  the  people  wa.H  taken  authorizing  the  ii}debtedness  under  section  157 
of  the  Constitution,  nnd  that  the  ti«x  rate  was  exceeded,  was  expressly  dis-^^ 
posed  of  in  city  of  Lexington  on  appeal,  93  Ky.,  258,  and  cases  cited. 

Judgment  ailSnned. 
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KENTUCKY  AND  INDIANA   BRIDGE  AND  RAILROAD  CO.  v. 

SHRADER. 

(Filed  May  25,  1904— Not  to  be  reported.) 

1.  Carriers— Negligence  of  motorman  —  Id  jury  to  passenger —Excessive 
verdict— In  an  action  by  a  young  lady,  twenty-ilve  years  of  age,  for  Injuiy 
in  which  her  nose  was  broken,  impairing  her  breathing  and  greatly  dls- 
iQguring  her  face,  by  reason  of  the  negligence  of  the  inotorman  in  leaving 
his  brake  wound  up  in  such  a  manner  that  it  came  loose  and  reversed  itself 
and  struck  her  as  she  got  on  the  car,  a  Judgment  of  $3,250  is  held  not  to  be 
excessive. 

2.  Instruction— The  court  did  not  err  in  defining  negligence  to  mean  *'the 
failure  to  usa  such  care  as  ordinarily  prudent  persons  exercise  under  like  or 
similar  circumstances,''  because  the  word  * 'usually"  did  not  precede  the 
word  "exercise"  therein. 

Humphrey,  Burnett  &  Humphrey  for  appellant. 

Bennett  H.  Young  and  Stottsenberg  &  Weathers  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Barker. 

The  Kentucky  and  Indiana  Bridge  and  Railroad  Co.  is  a  corporation  op- 
erating a  railroad  over  its  bridge  across  the  Ohio  river,  between  the  cities 
of  Louisville,  Ky.,  and  New  Albany,  Tnd.  The  appellee,  Carrie  J.  Shrader, 
does  business  in  Louisville,  and  lives  in  New  Albany. 

On  the  31st  day  of  August,  1901,  about  6  o'clock  in  the  evening,  appellee, 
while  getting  aboard  an  electric  oar,  owned  and  operated  by  appellant,  at  its 
Fourth  street  station  in  Louisville,  was  struck  by  the  handle  of  the  car 
brake,  with  such  force  that  her  nose  was  broken,  and  other  painful  and 
serious  injuries  inflicted  upon  her,  to  recover  damages  for  which  this  action 
was  instltu4«ed,  the  jury  rendering  a  verdict  of  92.250  against  appellant. 
The  claim  for  damages  is  based  upon  the  alleged  negligence  of  appellant's 
motorman  in  leaving  his  brake  wound  up  In  such  manner  that  it  came 
loose  and  reversed  itself,  with  snch  speed  and  velocity,  just  as  appellee,  a 
XMissenger,  was  boarding  the  car,  that  she  was  struck  and  injured  in  the 
manner  indicated.  The  errors  seriously  argued  by  appellant  are,  first,  that 
the  negligence  of  its  employe,  the  motorman,  was  not  established  by  suffl- 
t)ient  evidcLoe;  second,  that  the  verdict  was  excessive;  third,  that  one  of  the 
Jurors  was  guilty  of  such  misconduct  as  indicated  hostility  to  appellant, 
and,  fourth,  that  the  court  erred  in  its  instruction  defining  negligence. 
"Without  going  into  the  evidence  in  detail,  a  careful  reading  of  the  record 
convinces  us  that  the  jury  did  not  err  in  arriving  at  the  oonclusion  that  ap- 
pellee's injuries  were  caused  by  the  negligence  of  the  motorman  in  charge 
t>f  the  car.  By  his  own  admission,  after  he  had  wound  up  and  set  the  brake, 
tn  order  to  avoid  being  jostled  by  the  incoming  passengers,  he  abandoned 
tt,  and  stepped  back  into  the  vestibule,  leaving  this  dangerous  instrument 
wholly  unguarded,  although  it  was  apparent  that  an  awkward  step  of  a 
passenger  or  even  the  jostling  of  the  car,  might  unset  it,  and  start  the  fly- 
wheel of  the  brake  upon  its  rapid  and  dangerous  revolution ;  that  appellee's 
Injuries  resulted  by  reason  of  the  motorman 's  failure  to  hold  the  brake  until 
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the  passeDgera  were  on,  is  shown  by  his  own  admissions.  His  familiarity 
with  the  brake  was  bound  to  teach  him,  but  for  his  own  negligence  in  fail- 
ing to  learn  the  lesson,  the  danger  to  incoming  passengers  in  leaving  the 
set  brake  unprotected  and  unguarded. 

The  appellee,  who  is  a  young  lady  of  twenty-five  years,  had  her  nose 
broken  by  the  accident,  greatly  disfiguring  her  face,  and  her  breathing  is  so 
much  Impaired,  that,  unless  she  can  be  relieved  by  a  successful  surgical 
operation,  her  health  will  undoubtedly  be  permanently  injured.  As  to  how 
far  this  operation  can  be  successfully  performed,  the  evidence  is  contradic* 
tory,  as  it  is  also  on  the  question  of  whether  or  not  her  lip  is  paralyzed.  We 
think  that  the  jury  were  the  best  judges  of  these  questions,  which  were 
fairly  submitted  to  them  by  the  instructions  of  the  court,  and  we  are  not 
willing  to  say  that  the  verdict  is  excessive. 

We  are  unable  to  agree  with  counsel,  in  their  claim  that  the  juryman, 
whose  conduct  they  criticise,  in  asking  questions  of  its  witness,  the  motor- 
man,  showed  hostility  to  it.     The  interrogation  complaiued  of  is  as  follows : 

'*Q.  If  you  had  stood  up  by  the  brake  and  held  your  hand  on  the  crank, 
would  it  have  hit  the  lady?" 

"A.  If  I  held  my  hand  on  it,  it  would  not  have  hit  the  woman.'* 

**Q.  If  you  had  stood  by  the  brake  and  held  it,  would  you  have  been  liable 
to  be  run  over?** 

"A.  They  would  have  run  over  me  if  I  had  not  gotten  out  of  the  way. " 

'*Q.  Would  it  not  have  been  better  for  you  to  jump  off  the  car  and  let 
everything  go?*' 

**A.  Just  as  well,  because  they  crowded  in  on  both  sides." 

We  do  not  perceive  that  these  interrogatories  deviated  from  the  line  of 
propriety.  Perhaps,  the  last  question  is  subject  to  the  criticism  of  being 
Inconsequential,  but  certainly  not  of  being  improper. 

The  learned  trial  judge,  in  overruling  the  motion  for  a  new  trial,  in  apt 
langOAge  expresses  our  views  on  the  question  Id  hand.  "This  case  is  before 
me  on  a  motion  for  a  new  trial,  and  the  only  ground  urged  in  misconduct  of 
a  juror  during  the  trial.  The  misconduct  complained  of  is  that  the  juror 
Indicated,  by  questions  asked  by  him  and  his  manner  in  asking  the  questions, 
that  he  was  opposed  to  the  defendant.  At  the  time  the  questions  were  put, 
defendant  moved  to  discharge  the  jury,  and  the  motion  was  overruled  with 
an  exception.  I  was  of  the  opinion  then,  as  I  am  now,  that  it  would  be 
very  unwise  for  a  trial  judge  to  discharge  a  jury  every  time  a  juror  asked  a 
qnestlon  which  indicated  which  way  he  leaned.  My  own  experience  teaches 
me  that  there  is  nothing  more  deceptive  than  the  manner  of  jurors  during  a 
trial.  Jurors  who  seem  to  be  your  best  friends,  turn  out  to  be  strongly 
against  700,  and  vice  versa.  I  see  no  misconduct  in  this  case  that  would 
justify  granting  a  new  trial,  and  the  motion  is  overruled.** 

It  is  insisted  that  the  court  erred  in  the  second  instruction,  by  which  Is 
defined  negligence,  ''Negligence,  as  used  in  the  first  instruction,  means  the 
failure  to  exercise  such  care  as  ordinarily  prudent  persons  exercise  under 
like  or  similar  circumstances."  It  is  insisted  that  the  word  "usually** 
should  have  preceded  the  word  "exercise"  in  the  last  line  of  the  instruction. 
The  instruction,  as  written,  gives,  substantially,  the  law  upon  the  question 
to  which  it  is  directed,  and  is  not  subject  to  the  criticism  made  by  counsel. 

For  the  reasons  indicated  the  judgment  is  afiSnned. 
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LOUISVILLE  HOTEL  CO.  t.  KALTENBBUN. 
(Filed  May  36,  1904~Not  to  be  reported.) 

1.  Master  and  servant —Damages— Appellee,  who  was  the  foreman  in 
charge  of  the  laundry  of  appellant,  slipped  on  the  wet  floor  of  the  laundry, 
and  in  an  attempt  to  regain  his  balance,  his  arm  was  oaught  in  a  centrifugal 
machine  and  torn  off  at  the  elbow.  He  was  awarded  $3,000  by  the  jury  in 
this  action  for  damages  against  appellant.  It  appearing  that  a  certain  box 
which  was  used  in  carrying  the  wash  from  one  part  of  the  machinery  to 
another  had  become  so  defective  as  to  leak  badly,  allowing  water  to  run 
upon  the  floor,  which,  when  wet,  was  dangerous  to.  walk  upon,  and  the  ap- 
pellee had  called  the  attention  of  appellant's  manager  to  this  condition  of 
the  laundry  and  was  promised  that  the  necessary  repairs  would  be  made, 
but  before  they  were  done  the  injury  resulted  as  above  indicated.  Held— 
The  verdict  of  the  jury  will  not  be  disturbed. 

9.  Same— Ordinarily  when  the  master  makes  a  general  promise  to  repair 
without  naming  a  time,  the  rule  is  that  this  should  be  construed  to  mean 
such  time*  as  would  be  reasonably  necessary  for  performance  of  the  promise; 
but  when  the  master  fixes  a  definite  time  within  which  the  repair  is  to  be 
made,  there  is  no  rule  which  would  preclude  the  servant  from  waiting  the 
expiration  of  the  time  named,  but  the  servant  does  not  assume  the  risk  of 
an  injury  caused  to  him  within  such  a  perioi  of  time,  after  the  promise  to 
repair  would  be  reasonably  allowed  for  its  performance. 

Forcht  &  Field  and  O'Neal  8d  O'Neal  for  appellant. 

Clarence  C.  Hiett  and  Henry  M.  Johnson  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch.  Third  divi- 
sion. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellee,  August  Kaltenbrun,  was  a  foreman  in  charge  of  the  laundry 
of  appellant.  The  floor  of  the  laundry  room  was  made  of  cement  somewhat 
elevated  In  the  middle,  and  slanting  toward  the  walls,  so  as  to  carry  off  any 
water  which  might  be  spilled  thereon.  A  certain  box,  which  was  used  in 
carrying  the  wash  from  one  part  of  the  machinery  to  another,  had  become 
so  defective  that  it  leaked  badly,  allowing  the  water  to  run  out  and  spill 
upon  the  floor.  When  this  happened,  the  wet  floor  became  slippery  and 
danegrous  to  walk  upon.  Appellee  had  called  the  attention  of  George  Mul- 
ligan, appellant's  manager,  to  the  defective  condition  of  the  box,  and  the 
consequential  dangerous  condition  of  the  floor,  and  he  seems  to  have  prom- 
ised appellee  that,  when  the  carpenter  was  through  with  a  certain  work  in 
which  he  was  engaged  up  stairs,  he  would  have  him  make  a  new  and  per- 
fect box.  Before  this  promise  was  complied  with,  appellee  slipped  on  the 
wet  floor,  and,  throwing  out  his  arms  in  an  attempt  to  regain  his  balance, 
one  of  them  was  caught  In  a  centrifugal  machine,  and  torn  off  at  the  elbow; 
whereupon  he  Instituted  this  action  to  recover  damages,  and  was  awarded  a 
verdict  of  18,000  by  the  jury. 

We  think  appellee's  action  is  in  tort  for  the  negligence,  and  not  on  the 
contract,  as  contended  for  by  appellant,  although  the  petition  alleges  the 
facts  of  the  promised  repair  with  minute  detail;  these  do  not  change  the 
character  of  the  action  from  ex  delicto  to  ex  contractu. 

Counsel  for  appellant  concede  that  the  verdict  of  the  jury  establishes  the 
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fact  that  appellant  promised  to  make  the  repair  as  alleged  by  appellee,  but^-. 
contend  that  the  box  was  an  instmment  so  simple  in  its  nature,  and  the 
clanger  so  apparent,  appellee  was  not  Justified  in  relying  upon  it.    To  this, 
we  can  not  agree.    The  difference  between  a  simple  instrument  and  a  com- 
plex one  vanishes  when  the  servant  fully  understands  that  it  is  dangerous  , 
to  further  use  it;  and,  we  do  not  understand  the  rule  to  be  that  the  servants 
after  obtaining  knowledge  of  the  danger  and,  complaining  of  it  to  his  em- 
ployer, is  precluded  from  continuing  his  service,  if  the  employer  promises  to  • 
repair,  unless  the  danger  is  so  imminent  and  manifest  that  no  prudent  per- 
son would  be  justified  in  taking  the  risk  of  the  continued  service.    Shear- 
man &  Bedfleld,  in  their  work  on  Negligence,  6th  edition,  s€ction  216,  thus 
state  the  rule:  "In  some  old  cases,  the  mere  continuance  of  a  servant  in  his 
work,  with  knowledge  of  defects  in   his  associates  or  his  materials,  was- . 
treated  as  conclusive  evidence  of  his  having  waived  objections  thereto.    Such 
mlings  were  unjust ;  because  a  servant  has  the  same  right  that  any  one  else 
has  to  complete  his  contract  in  reliance  upon  i^s  original  terms.     And  those 
opinions  have  now  been  distinctly  overruled.    A  party  to  any  other  contract,  . 
having  mutual  obligations,  Is  allowed  to  perform  fully  his  part,  notwith- 
standing^ the  failure  of  the  other  party  to  fulfill  a  condition  precedent,  with-  - 
out  neoessarily  waiving  his  right  to  insist  upon  performance  of  such  condition- 
at  a  later  period.    It  is  nut  fair  to  require  from  servants  a  more  peremptory 
assertion  of  their  rights  against  masters,  than  would  be  required  between 
parties  standing  upon  a  more  equal  footing.    Indeed,  the  dependent  positions 
of  servants  generally,  makes  it  reasonable  to  hold  any  notice  on  their  part 
sufficient,  however  timid  and  hesitating,  so  long  as  it  plainly  conveys  to  the 
master  the  idea  that  a  defect  exists  and  they  desire  its  removal.    The  real 
question    to  be  determined   in  each  case  is  whether,  under  all  the  circum- 
stances, the  master  believed  and  the  servant  intended  to  make  him  believe,., 
that  all   objections  to  the  unfitness  of  n  fellow  servant,  oi   to  the  defects  in 
the  materials  provided  for  the  work,  were  waived;  and  that  an  implied  con- 
tract exempting'  the  master  from   liability  was  freely  accepted.     This  is  a. 
question   of  fact,  not  of  law;  and  if  not  free  from  doubt,  it  miist  be  left  to 
the  jury.     There  is  no  long«r  any  doubt  that  where  a  master  has  expressly 
promised  to  repair  a  defect,  the  servant  does  not  assume  the  risk  of  an  in- 
jury caused  thereby,  within  such  a  period  of  time  after  the  promise  as  would 
be  reasonably  allowed  for  its  performance,  or.   Indeed,  within  any  period., 
which  would  not  preclude  all  reasonable  expectation  that  the  promise  might 
be  kept." 

In  the  case  of  Hough  v.  Ballway  Co.,  100  XT.  S.  Bep.,  218,  the  foregoing 
quotation  was  approved  and  adopted,  as  was  the  following  quotation  from 
Cooley  on  Torts:  **If  the  servant,"  says  Mr.  Cooley,  In  his  work  on  Torts, 
560,  ''having  a  right  to  abandon  the  service  because  it  is  dangerous,  refraina 
from  doing  so  in  consequence  of  ansurances  that  the  danger  shall  be  re- 
moved,  the  duty  to  remove  the  danger  is  manifest  and  imperative;  and  the 
master  is  not  in  the  exercise  of  ordinary  care  unless  or  until  he  makes  his  . 
as»urance8  good.  Moreover,  the  assurances  remove  all  ground  for  the  argu- 
ment that  the  servant  by  continuing  the  employment  engages  to  assume  the 
rinks. " 

And  the  court  further  said:  '*We  may  add,  that  it  was  for  the  jury  to  say  - 

vol.  26—14 


1210  LOUISVILLE  HOTEL  00    V.  EALTENBBUN. 

•  '"whether  the  defect  Id  the  oowoatcher  or  pilot  was  such  that  none  but  a  reck- 
less engiueer,  utterly  careless  of  his  safety,  would  have  used  the  engine 
without  it  being  removed.  If,  under  all  the  circumstances,  and  in  view  of 
the  promises  to  remedy  the  defect,  the  engineer  was  not  wanting  in  due  care 
In  continuing  to  use  the  engine,  then  the  company  will  not  be  excused  for 
the  omission  to  supply  proper  machinery,  upon  the  ground  of  contributory 
negligence;  that  the  engineer  l^new  of  the  alleged  defect  was  not,  under  the 

'  circumstances  and  as  matter  of  law,  absolutely  conclusive  of  want  of  due 
'  oare  on  his  part." 

In  the  case  at  bar,  the  servant  knew  of  the  danger  and  complained  of  it 

•  to  his  superior;  the  superior  promised  within  a  certain  time  to  remedy  the 
'   defect.    We  think  he  bad  a  right  to  rely  upon  this  assurance  until  the  time 

4ndioated  in  the  master's  promise  had  expired  without  its  fullfilment.     Of 
*oourse,  the  servant  was  not  absolved  from  exercising  due  care  in  performing 

•  'the  master's  labor  under  the  dangerous  circumstances  with  which  he  was 
>  surrounded,  but  that  appellee  was  negligent  in  the  manner  of  performing 
i  his  work  at  the  time  he  was  hurt,  is  not  contended  for  in  this  case. 

We  can  not  agree  to  the  proposition  that  the  danger  in  walking  on  the 
slippery  floor  was  so  apparent  and  imminent,  that  none  but  an  utterly  reck- 
less person  would  have  used  it  under  the  circumstances.  The  other  employes 
lln  the  laundry  were  walking  on  it  at  the  same  time,  and  did  not  fall;  it 
•was  not  at  all  probable  that,  if  appellee  fell,  he  would  receive  such  terrible 
'injury  as  happened  to  him  on  this  occasion.  This  is  not  like  the  Sullivan 
•case,  where  the  employe  was  working  on  a  narrow  plank  over  a  deep  and 
j>apid  river,  where  to  fall  meant  almost  certain  death ;  or  that  of  the  servant 
-who  uses  a  ladder  without  nails  in  the  end,  on  ice,  where  it  was  almost 
><3ertain  that  the  ladder  would  slip  when  used,  and  equally  certain  that  the 
fall  would  inflict  serious  injury,  if  not  death,  when  it  took  place.  At  any 
rate,  this,  as  was  said  in  Hough  v.  The  Railway,  was  a  question  for  the  de- 
termination of  the  jury.  It  is  believed  that  the  foregoing  principles  are 
sustained  by  Breckinridge  Co.  v.  Hicks,  94  Ky.,  362;  Bell  &  Coggeshall  Co. 
~v.  Applegate,  33  Ky.  Law  Rep. ,  470,  and  Reiser  v.  Southwestern  Planing 
Mill  and  Lumber  Co.,  24  Ky.  Law  Rep.,  796. 

The  following  instruction.  No.  3,  given  by  the  court,  is  complained  of:  "If 
the  jury  believe  from  the  evidence  that  the  defendant  failed  to  exercise  or- 
•dinaiy  care  to  furnish  plaintiff  a  reasonably  safe  place  in  which  to  work,  by 
reason  of  said  box  being  defective,  and  the  plaintiff  was  injured  by  reason 
of  the  defective  condition,  if  any,  of  said  box;  and  if  they  further  believe 
'from  the  evidence  that  the  defendant,  through  its  manager,  Mulligan,  upon 
complaint  being  made  to  him  by  plaintiff,  of  the  defective  condition,  if  any, 
of  said  box,  promised  to  repair  the  same,  and  relying  upon  said  promise,  if 
4iny,  plaintiff  continued  to  work,  and  plaintiff  was  injured  within  a  reason- 
able time  after  such  promise,  if  the  same  was  made,  that  is,  such  a  time  as 
4kn  ordinarily  prudent  man  would  have  a  right  to  expect  that  said  promise, 
if  any,  would  be  complied  with,  they  shall  find  for  the  plaintiff,  etc." 

It  is  contended  that  the  court  shsuld  have  said  to  the  jury,  chat  the  plain- 
tiff could  only  rely  upon  the  promise  of  the  master  to  repair,  for  such  a  time 
4&8 .would  reasonably  be  allowed  for  the  performance  of  the  promise,  or  only 
«o  long  as  would  reasonably  be  necessary  to  make  the  repairs,  instead  of 
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using*  the  words  contained  In  the  last  four  lines  of  the  Instruction.  We 
think  the  instruotlon  Is  more  favorable  to  appellant  than  It  was  entitled. 
Ordinarily,  when  the  master  makes  a  general  promise  to  repair,  without 
naming  a  time,  the  rule  Is  that  this  should  be  construed  to  mean  such  time 
•as  would  be  reasonably  necessary  for  the  performance  of  the  promise;  but 
when  the  master  fixes  a  definite  time  within  which  the  repair  Is  to  be  made, 
i¥e  know  of  no  rule  which  would  preclude  the  servant  from  waiting  the  ex- 
piration of  the  time  named.  In  the  case  at  bar,  the  promise  was  that  the 
new  box  should  be  made  as  soon  as  the  carpenter  was  through  with  some 
work  up  stairs.  The  accident  seems  to  have  happened  before  this  took  place, 
-and  appellee  was  authorized  to  wait  until  the  expiration  of  the  time  named ; 
x)r,  as  Shearman  &  Bedfleld  state  the  rule,  "the  servant  does  not  assume  the 
risk  of  an  injury  caused  thereby  within  such  a  period  of  time  after  the 
promise,  as  would  be  reasonably  allowed  for  ite  performance,  or,  Indeed, 
within  any  period  which  would  not  preclude  all  reasonable  expectation  that 
the  promise  might  be  kept." 
For  the  reasons  indicated  the  judgment  is  aflSrmed. 


THRELKELD  v.  LIVINGSTON  COUNTY  FISCAL  COUKT,   &c. 

(Filed  May  26.  1904.) 

Jailer — Fees — Services  not  rendered— Special  terms  of  court— Where  the 
-county  judge  holds  special  terms  of  his  court  in  his  own  office  or  in  the 
«onnty  clerk's  office,  of  which  he  fails  to  give  the  jailer  notice,  and  thereby 
fails  to  use  the  court  room,  the  jailer  of  the  county  is  not  entitled  to  the 
statutory  fee,  or  any  fee,  for  the  holding  of  such  special  terms,  though  he 
was  daily  in  attendance  upon  the  court  room  and  courthouse,  as,  under  sec- 
tion 1749,  Kentucky  Statutes,  *'no  ofiScer  shall  demand  or  receive  any  fee  for 
servloea  not  actually  rendered." 

J.  W.  Bush  and  C.  C.  Grassham  for  appellant. 

C.  H.  Wilson  for  appellee. 

Appeal  from  Livingston  circuit  Court. 

Opinion  of  the  oourt  by  Judge  Hobson. 

Appellant  was  elected  jailer  of  Livingston  county  in  1897  and  re-elected  In 
1901.  He  filed  this  suit  on  October  91,  1903,  to  recover  of  the  county  an  ao. 
«ount  amounting  to  1904  for  fees  coming  to  him  for  special  terms  of  tho 
•county  and  fiscal  courts,  alleging  that  the  county  judg^  failed  to  use  the 
«otirt  room  in  holding  these  special  terms  without  any  legal  reason,  and  held 
these  terms  In  the  oounty  clerk's  office  or  In  the  county  judge's  office  and 
thus]  prevented  the  plaintiff  from  giving  his  actual  attendance  upon  these 
terms  of^court,  though  he  was  daily  in  attendance  upon  the  court  room  and 
the  oourthouse ;  that  In  every  Instance  the  oounty  judge  opened  the  term  of 
«ourt  without  notifying  him  and  refused  to  use  the  court  room  for  these 
apeoial  .terms.  The  circuit  oourt  sutalned  a  demurrer  to  his  petition,  and 
he  has  appealed. 

He  relied  upon  section  1780,  Kentucky  Statutes,  which  Is  In  these  words : 
^'The  fees  of  jailer  shall  be  as  follow:  For  attending  county  and  quarterly 
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court,  to  be  paid  out  of  the  county  levy,  per  day,  not  exceeding  *    *    *  99^ 
For  furnishing  fuel  and  light  to  county  and  quarterly  court,  a  reasonable- 
compensation,  not  exceeding  19  per  day,  to  be  paid  out  of  the  county  levy. 
For  putting  a  prisoner  in  irons,  for  an  offense  other  than  a  felony  or  con- 
tempt, besides  the  cost  of  the  irons,  to  be  paid  out  of  the  county  levy, 
*    •    *  50  eta.    For  keeping  and  dieting  prisoners  in  jail,  when  confined  for 
an  offense  other  than  a  felony  or  contempt  of  court,  50  cents  per  day.  to  be* 
paid  out  of  the  county  levy,  unless  confined  lor  a  breach  of  the  by-laws  or 
ordinances  of  a  city  or  town,  or  for  the  violation  of  a  statute,  where  the  city 
or  town  gets  the  benefit  of  the  fine;  in  that  case  to  be  paid  by  such  city  or 
town.    For  imprisoning  and  releasing  a  prisoner  charged  with  a  misde- 
meanor, 60  cents,  to  be  paid  out  of  the  county  levy,  unless  confined  for  a 
breach  of  the  by-laws  or  ordinances  of  a  city  or  town,  or  for  a  violation  of 
statute,  where  the  city  or  town  gets  the  benefit  of  the  fijie;  in  that  case,  to 
be  paid  by  such  city  or  town.    And  for  imprisoning  and  releasing  a  prisoner 
charged  with  a  felony,  60  cents,  to  be  paid  out  of  the  State  treasury.     For 
all  other  services  performed  by  him,  the  same  fees  as  sheriffs.'' 

This  section  must  be  read  in  connection  with  section  1749,  which  contains 
this  provision :  *'No  officer  shall  demand  or  recelr^re  for  his  services  any  other 
or  greater  fee  than  is  allowed  by  law,  or  any  fee  for  services  rendered  when 
the  law  has  not  fixed  a  compensation  therefor,  nor  any  fee  for  services  not 
actually  rendered." 

The  meaning  of  section  1780  is  that  the  jailer  is  to  l>e  paid  for  attending 
county  and  quarterly  court,  not  exceeding  92  per  day,  and  for  furnishing 
fuel  and  lights  a  reasonable  compensation,  not  exceeding  $2  a  day;  .for  put- 
ting a  prisoner  in  irons  or  for  keeping  a  prisoner  each  day,  50  cents,  or  for 
Imprisoning  and  releasing  a  prisoner,  60  cents.     But  he  is  not  to  be  paid  for 
any  of  these  things  unless  he  actually  renders  the  services.    If  he  does  not 
attend  the  county  court  he  can  no  more  recover  a  fee  therefor,  because  the 
county  judge  did  not  notify  him  and  give  him  an  opportunity  to  attend, 
than  he  could  recover  for  fuel  or  lights  if  the  county  judge  chose  to  hold  the 
court  in  the  dark  or  in  a  cold  room,  and  not  have  fuel  or  lights  furnished. 
We  know  of  no  statiite  requiring  the  county  judge  to  hold  his  special  terms 
in  the  court  room.     The  county  judge's  office  is  in  the  courthouse,  and  so  is 
the  county  clerk's  office.     Both  these  offices  are  set  apart  for  the  public  busi- 
ness, and  we  see  no  reason  why  the  county  judge  may  not  hold  his  special 
terms  at  his  convenience  either  in  his  own  office  or  in  the  county  clerk's 
office.    As  a  matter  of  fact,  we  know  that  this  has  been  the  universal  ons- 
tom  throughout  the  State,  which  was  of  course  well  known  to  the  legisla- 
ture, and  its  continued  silence  on  the  subject  would  certainly  indicate  that 
the  practice  was  not  disapproved.    The  county  judge  in  holding  his  special 
term  usually  transacts  only  routine  or  ex  parte  business,  and  his  office  is 
large  enough  for  this  purpose  without  using  the  court  room.    When   the 
county  judge  uses  the  court  room  for  a  special  term,  and  the  jailer  in  fact- 
attends  the  court,  he  is  entitled  to  his  fee  under  the  statute;   but  under  the 
facts  stated  in  the  petition  he  is  entitled  to  no  fee  for  the  four  hundred  and 
fifty  odd  special  terms  of  the  court  which  were  not  held  in  the  court  roonk 
and  which  he  did  not  attend. 
Judgment  affirmed. 
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SINGER  MANUFACTURING  CO.  v.  WITT.  &o. 

(Filed  May  96,  1Q04. ) 

1  Appellate  jnrlfldictloii^ While  the  judgment  appealed  from,  $176,  ezclti- 
ciTe  of  iotereet  and  oost,  is  not  suffioient  to  give  this  oourt  jurisdiction  of 
the  appeal,  the  oounterclaim  of  the  defendant,  which  is  germane  to  the  orig- 
inal action,  is  for  •60.68,  which  makes  the  real  amount  in  controversy 
fS85.63,  and  thereby  this  oourt  acquires  jurisdiction. 

2.  Parol  evidence  to  vary  writing— There  being  no  ambiguity  in  the  writ- 
ten contract  sued  on,  and  no  allegation  that  it  does  not  contain  the  agree- 
ment between  the  parties,  it  must  be  accepted  as  conclusive,  and  it  was 
•error  to  admit  parol  evidence,  the  effect  of  which  was  to  vary  or  contradict 
4he  terms  of  the  writing. 

Robbins  &  Thomas  for  appellant. 

Bullock  &  Smith  for  appellee. 

Appeal  from  Fulton  Circuit  Court. 

Opinion  of  the  court  by  Chief  .Tnstioe  Burnam. 

The  appellee,  J.  W.  Witt,  was  in  the  employ  of  the  appellant,  the  Singer 
Manufacturing  Co.,  as  salesman  and  collector,  from  the  8t:h  of  August,  1901, 
until  the  7tii  of  April,  1003,  under  a  written  oontiact,  which  provided  that 
he  was  to  be  paid  a  premium  of  $7.60  for  each  sale  or  lease  of  family  ma- 
•chines  when  approved  by  the  company,  and  a  commission  of  16  per  cent,  on 
the  net  amount  of  cash  received  and  paid  over  to  the  comimny  by  him.  The 
written  contract  further  provided  that  all  accounts  or  machines  sold  by  him 
which  were  uncollectible,  and  in  nil  cases  in  which  the  company  were  com- 
pelled to  take  back  the  machine,  he  should  refund  the  cash  premium  of  17.60 
that  mav  have  been  paid  to  him  by  the  company  thereon.  The  contract  also 
-contained  many  other  stipulations  and  provisions  which  it  is  not  necessary 
for  us  to  consider.  On  the  7th  of  April.  1002,  he  had  fallen  behind  $861.14  in 
his  accounts  with  the  company,  after  he  had  been  credited  with  the  full 
amount  of  premiums  on  machines  sold  by  him  and  commissions  on  collec- 
tions paid  to  the  company.  But  on  that  date  there  remained  outstanding 
•and  uncollected  claims  due  the  company  for  machines  sold  by  him,  on  which, 
when  collected,  he  would  be  entitled  to  the  commission  provided  by  the  con- 
tract, which  were  not  credited  to  him  in  the  settlement.  To  enable  Witt  to 
pay  the  balance  due  by  him  to  the  company,  F.  S.  Moore,  J.  A.  Noonan,  J. 
W.  McKlroy,  S,  D.  Luten,  H.  M.  Kerby,  G.  L.  Carpenter  and  J.  H.  Pollock 
signed  their  names  as  sureties  for  Witt  to  a  promissory  note  for  $361.14, 
which  was  discounted  in  a  bank  at  Hickman,  and  the  proceeds  paid  to  the 
•appellant.  Contemporan^usly  with  the  execution  of  this  note,  the  follow- 
ing contract  was  written  by  F.  S.  Moore,  one  of  the  sureties,  and  signed  by 
J.  W.  Witt  and  £.  H.  Lamm,  appellant's  agent  in  this  transaction : 

*' Whereas  I,  J.  W.  Witt,  of  Hickman,  Fulton  county,  Ky.,  am  indebted  to 
F.  S.  Moore,  etc.,  in  the  sum  of  $880.60,  for  money  loaned,  I  have  this  day 
transferred,  assigned,  set  over  and  conveyed,  and  by  these  presents  do  hereby 
transfer,  assign  and  set  over  to  F.  S.  Moore  the  following  goods  and  chat- 
tels, to  wit:  All  commissions  and  earnings  accrued  and  accruing  under  my 
contract  with  the  Singer  Machine  Co. ,  prior  and  subsequent  to  the  termina- 
tion of  said  contract,  in  amounts,  both  all  and  singular  whatsoever,  to  have 
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And  to  hold  in  truet  to  pay  the  above  indebtedness,  and  hereby  givincr.. 
granting,  constituting  and  appointing  said  F.  S.  Moore  my  true  and  lawful 
attorney,  both  in  law  and  faot,  to  oolleut  and  draw  above-mentioned  com* 
missions  and  earnings,  and  to  receipt  in  my  name  for  same,  which  shall  be> 
binding  and  of  as  full  force  and  effect  as  if  I  myself  was  present. 

''The  Singer  Machine  Co.  covenants  and  atrrees  to  pay  said  commissions- 
and  earnings  to  the  said  F.  S.  Moore  as  per  terms  of  said  contract,  making 
first  settlement  with  F.  S.  Moore  six  months  after  termination  of  said  con- 
tract between  said  company  and  J.  W.  Witt,  and  remainder  thereof  as  said 
oommissions  and  earnings  accrue.  In  witness  whereof  all  parties  have- 
hereunto  set  our  hands  and  seals  this  April  7,  1909. 

(Signed)    **J.  W.  WITT. 

**K.  H.  LAMM. 
•*Attestedby:  F.  S.  MOORE." 

Witt's  connection  with  the  company  ceased  on  that  day.  When  he  entered! 
their  service  he  was  required  to  and  did  execute  a  bond  of  indemnity  which 
was  signed  by  a  guaranty  company.  When  the  note  in  bank  fell  due,  it  was- 
paid  by  the  securities  thereon,  and  the  appellee,  Witt,  thereupon  brought 
this  suit  in  his  own  name  for  the  use  and  benefit  of  these  sureties  against- 
the  appellant.  He  alleged  in  substance  that  he  had  represented  to  his  sure- 
ties in  the  note,  in  the  presence  of  £.  H.  Lamm,  the  agent  of  the  defendant, 
to  induce  them  to  sign  the  note  to  raise  the  money  to  pay  his  indebtedness, 
to  the  company,  that  there  would  be  due  to  him  as  commissions  upon  un- 
collected claims  due  the  company  for  machines  sold  by  him,  tl75,  before  th& 
proposed  note  would  fall  due,  and  which  could  be  applied  to  its  payment ^ 
and  that  Lamm  made  similar  representations  to  them ;  and  that  relying 
upon  these  representations  of  defendant's  agent,  they  signed  the  note.  Th& 
defendant  filed  a  general  demurrer  to  the  petition,  which  was  overruled.  It 
thereupon  denied  that  their  agent,  Lamm,  had  represented  that  there  would 
be  due  to  the  plaintiff,  Witt.  1175,  for  unaccrued  commissions  which  could 
be  applied  as  a  credit  upon  the  note,  or  that  he  promised  that  they  should 
be  so  applied,  admitted  the  execution  of  the  contract  by  Lamm,  and  alleged 
that  the  accouuta  for  nine  sewing  machines  turned  over  to  the  company  by 
Witt  on  the  7th  of  April,  1902,  had  proved  worthless,  and  that  they  had  been 
compelled  to  take  back  these  machines,  and  that  under  their  contract  witb 
him,  they  were  entitled  to  have  refunded  $7.60  allowed  and  paid  him  as  a 
premium  on  each  of  these  machines:  and  that  they  had  also  been  compelled 
to  refund  18.93  commissions  paid  him,  making  his  indebtedness  to  them 
since  the  settlement,  $81.43.  and  admitted  that  there  was  due  to  him  commis- 
sions on  collections  made  since  the  payment  to  them  on  the  7th  of  April, 
1902,  $20.90,  leaving  a  balance  due  to  the  company  of  $60.68,  for  which  they 
prayed  judgment  against  Witt,  by  way  of  counterclaim.  The  affirmative^ 
averments  of  the  answer  were  controverted  by  reply,  and  a  jury  trial  re- 
sulted in  a  judgment  for  the  plaintiff  for  the  amount  sued  for. 

Upon  the  trial,  the  court  instructed  the  jury  in  substance,  that  if  they  be- 
lieved  from  the  evidence  that  the  company's  agent,  Lamm,  had  represented 
that  there  would  be  $175  due  Witt  on  commissions,  and  guaranteed  a  credit 
of  that  amount  on  the  note,  and  the  plaintiffs  were  induced  by  his  repre- 
sentations and  guaranty  to  become  the  sureties  of  Witt  upon  the  note  to  the^ 
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bank,  they  shoald  find  for  them.    The  ooDTerse  of  this  iDstruotion  was  alsa 
given.    The  defendant  insisted  that  it  could  only  be  made  liable  in  accord- 
ance with  the  terms  of  the  written  contract  which  had  been  signed  by  its 
agent,  and  asked  the  court  to  so  instruct  the  Jury.    It  also  asked  that  the  • 
jury  be  directed  to  return  a  verdict  for  the  defendant.    All  of  which  were- 
overmled,  and  it  has  appealed. 

It  is  insisted  for  appellee  that,  as  the  judgment  is  only  for  |175,  that  this- 
court  has  no  jurisdiction  of  the  appeal.     While  the  judgment  rendered! 
against  appellant,  exclusive  of  interest  and  cost,  is  insufficient  to  give  this; 
•ourt  jurisdiction,  the  counterclaim  of  the  defendant  is  for  160.58,  which 
makes  the  real  amount  in  oontroversy  1286.68;  and  in  a  number  of  cases  it 
has  been  decided  that  when  the  defendant  relies  on  a  counterclaim  against 
the  plaintiff,  which  is  germane  to  the  original  cause  of  action,  and  the  orig- 
inal sum  sued  for  and  the  sum  named  in  the  counterclaim  exceed  fSOO,  then 
the  amount  in  controversy  is  sufficient  to  give  this  court  jurisdiction.    It  is. 
conceded  tliat  the  alleged  parol  representations  made  by  the  agent  of  the- 
oompany  as  to  the  unearned  commissions  which  would  be  due  to  Witt  when- 
collected,  preceded-  the  execution  of  the  written  contract  between  the  parties, 
and  the  contract  itself  is  not  assailed.    The  law  is  well  settled  that  where 
contracts  between  parties  are    reduced  to   writing,  the  written  contract 
must  control,  and  not  mere  verbal  declarations,  which  may  have  precededr 
its  execution.    (Van   Sant  v.  Bunyon,  19  Ky.  Law  Bep.,  1081.)    The  rul&- 
is  thus  stated  in  1  Greenleaf  on  Evidence  (Lewis'   Edition),  section  275: 
"When  parties  have  deliberately  put  their  engagements  into  writing,   in^ 
such  terms  as  import  a  legal  obligation,  without  uncertainty  as  to  the  ob- 
ject or  extent  of  such   engagement,  it  is  conclusively  presumed  that  the- 
whole  engagement  of  the  parties  and  the  extent  and  manner  of  their  under- 
taking was   reduced    to   writing;   and    all  oral   testimony  of  a  previou». 
ooloquium  between  the  parties  or  of  a  conversation,  or  declarations  at  the- 
time  when  it  was  completed  or  afterwards,  as  it  would  in  many  instances, 
substitute  a  new  and  different  contract  for  the  one  which  was  really  agreed 
upon  to  the  prejudice  possibly  of  one  of  the  parties,  is  rejected. ' ' 

We  find  no  uncertainty  or  ambiguity  in  the  terms  of  the  written  contract. 
In  it  the  appellee,  Witt,  only  assigned  such  commissions  as  might  be  due  or 
become  due  to  him  from  the  company ;  and  the  company  only  agreed  to  pay 
Moore  what  should  be  found  due  Witt  after  the  settlement  of  bis  accounts. 
with  the  company  in  accordance  with  the  terms  of  the  contract.  It  follows, 
that  the  trial  court  erred  in  admitting  parol  evidence,  the  effect  of  which, 
was  to  contradict  and  vary  the  terms  of  the  written  contract  between  the 
parties  by  proof  of  alleged  representation  by  the  agent  of  the  company  before 
the  execution  of  the  written  contract.  The  court  also  erred  in  giving  in- 
structions based  upon  this  testimony  to  the  jury.  In  the  absence  of  any^ 
allegation  that  the  written  contract  did  not  contain  the  agreement  betwecor 
the  parties.  It  must  be  accepted  as  conclusive.  The  trial  court  should  have 
sustained  defendant's  motion  for  a  peremptory  instruction  to  find  in  their 
favor  on  the  cause  of  action  set  out  in  the  original  petition.  And  as  the 
appellee,  Witt,  did  not  deny  the  correctness  of  appellant's  account  against, 
him,  they  were  entitled  to  a  judgment  against  him  on  their  counterclaim, 
for  160.83. 
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For  reasons  iDdicated  the  judgment  is  reversed  and  cause  remanded  for 
i:  prooeedings  consistent  with  this  opinion. 


KOCH,  &o.  V.  KENTUCKY  AND  INDIANA  R.  B.  AND  BRIDGE  CO.,  &o. 

(Filed  May  86,  1904— Not  to  be  reported. ) 

~  1.  Railroads— Building  siding  on  street— Damage  to  abutting  lots— It  was 
'(formerly  held  by  this  court  that  a  legislative  grant  coupled  with  a  munici- 
pality grant  to  a  railroad  company  to  lay  its  tracks  upon  a  highway  or 
'  street,  was  not  an  additional  servitude  upon  the  dominant  estate  and,  there- 
I  fore,  did  not  entitle  the  owners  of  abutting  property  to  claim  comxiensation 
'  therefor  unless  the  work  was  done  negligently,  or  so  near  the  property  as  to 
'  prevent  ingress  and  egress  to  and  from  the  same,  for  which  a  special  action 
'  oouM  be  maintained ;  but  under  the  provision  of  Kentucky  Statutes,  section 
'768,  subsection  6,  enacted  in  1898,  allowing  compensation  to  such  abutting 
'* owners,  these  former  rulings  can  not  be  relied  on  in  this  case. 

:2.  Estoppel — The  fact  that  appellants  or  their  vendors  stood  by  and  suffered 
the  switch  to  be  constructed  under  the  belief  that  it  was  to  be  temporary, 
without  saying  or  doing  anything  to  mislead  the  appellees  or  to  induce  them 
to  believe  they  would  not  claim  compensation  in  case  the  switch  should 
become  permanent,  will  not  serve  as  an  estoppel  to  the  appellant's  from  now 
<slaiming  damages,  and  as  the  appellees  have  now  made  the  switch  a  per- 
onanent  construction  and  propose  to  maintain  it  as  such,  a  matter  over 
*^hich  the  abutting  lot  owners  has  no  control,  such  owner  under  the  statute* 
is  entitled  to  compensation  for  the  damage  thereby  done  to  his  abutting 
rproperty. 

Pendleton  C.  Becjcley  and  G.  Garner  Clark  for  appellants. 

McDermott  &  Ray  for  appellee  Third  National  Bank,  etc. 

Humphrey,  Burnett  &  Humphrey  for  K.  and  I.  Bridge  and  R.  R.  Co. 

Appeal  from  Jefferson   Circuit  Court,   Common   Pleas  Branch,   Second 
^Division. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellants  who  own  lots  on  29th  street  in  Louisville,  have  brought  this 
suit  against  the  Kentucky  and  Indiana  Railroad  and  Bridge  Co.,  and 
against  the  owner  of  a  manufacturing  plant,  formerly  William  Bennett, 
now  the  Third  National  Bank  and  the  Ginnick  Furniture  Manufacturing 
Co.,  to  enjoin  the  operation  of  a  switch  or  railroad  siding  extending  along 
29th  street,  and  in  front  of  appellants  property;  also  to  compel  the  removal 
of  the  track  from  the  street.  By  an  amendment  filed  some  while  after  the 
beginning  of  the  case,  appellants  also  prayed  for  14,000  damages,  which  they 
-«lalm  their  lots  have  suffered  by  reason  of  the  construction  of  the  track  and 
the  operation  of  trains  upon  it.  The  suit  Is  based  upon  the  idea  that  the 
placing  and  maintenance  of  the  track  upon  the  street  is  a  purpresture  and  a 
nuisance,  by  reason  ef  which  appellants  have  suffered  special  damage.  The 
tsiots  are  that  Bennett  and  Che  railroad  company  built  this  siding  to  connect 
w^ith  the  main  line  of  appellee  railroad  company's  road,  about  1890.  At  that 
time  the  territory  traversed  by  the  siding  in  question  was  not  within  the 
^corporate  limits  of  the  city  of  Louisville,  nor  any  other  town  or  village.    In 
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fhot,  the  lots  were  an  nninolosed  conlmon.  although  its  former  owner,  Dr. 
Elliott,  had,  by  the  plat  whloh  he  had  caused  to  be  recorded  Id  the  Jeffersou 
€onnt7  Court,  subdivided  the  original  tract  into  lots,  public  streets  and 
alleys,  which  latter  he  had  expressly  dedicated  to  the  public  use.  These 
streets  and  alleys,  however,  had  not  been  accepted  either  by  or  on  behalf  of 
the  public  in  any  manner.  Bennett  applied  to  Mrs.  Elliott,  the  then  owner 
•of  the  property,  for  permission  to  build  the  siding  over  the  strip  known  as 
Twenty-Ninth  street,  and  fronting  her  other  property,  which  she  granted. 
The  terms  of  the  grant  or  license,  whichever  it  may  have  been,  are  not 
clearly  shown,  although  they  were  set  forth  in  letters  which  passed  between 
the  parties,  but  which  are  now  lost.  It  is  conceded  that  there  was  no  con- 
sideration for  this  iMrmlsslon  by  Mrs.  Elliott.  She  claims  that  it  was  upon 
the  understanding  that  it  was  to  be  temporary  only,  and  that  the  track  was 
to  be  removed  upon  her  demand.  The  contrary  contention  is  that  it  was  to 
be  permanent,  and  that  the  cost  of  building  the  switch  and  of  certain  ex- 
tensive improvements  in  the  enlargement  of  their  plant  done  by  Bennett's 
company  upon  the  faith  of  its  permanency,  all  indicate  that  they  understood 
it  was  to  be  iiermanent,  and  that  Mrs.  Elliott  herself  likewise  so  understood 
it.  In  1898,  and  about  that  time.  Mrs.  Elliott  sold  and  conveyed  the  abut- 
ting property  to  some  of  the  appelh^nts,  but  with  the  understanding  between 
her  and  them,  that  the  railway  track  was  only  a  temporary  obstruction  and 
that  it  was  to  be  removed  at  her  request.  Therefrom  appellants  argue  that 
the  railway  company  and  the  furniture  company,  in  building  this  siding, 
were  mere  licensees,  whose  right  was  permissive  only,  dependent  upon  the 
will  of  the  licensor,  and  that  the  fact  alone  of  Mrs.  Elliott*s  conveyance  of 
the  property  to  others,  was  itself  a  revocation  of  the  license. 

We  think  it  is  sufficiently  shown  that  appellee  railroad  and  bridge  com- 
pany, was  authorized  by  the  legislature  to  construct  the  siding,  but  of  course 
subject  to  the  rights  of  the  property  owners  whom  it  particularly  affected. 
In  1895,  by  an  ordinance  duly  adopted,  the  city  of  Louisville  extended  its 
boundary  so  as  to  include  the  terricory  where  this  road  and  Twenty-Ninth 
street  are  located,  and  by  other  ordinances  the  city  generously  granted  to 
the  bridge  company  and  its  vendors  the  right  to  build  such  spurs,  sidings 
and  switches  as  to  have  justified  its  building  the  one  now  in  suit.  Prior  to 
the  adoption  of  the  present  Constitution,  and  of  certain  legislation  had 
thereunder,  which  will  be  presently  noticed,  it  was  formerly  held  by  this 
court,  that  a  legislative  grant  coupled  with  a  municipal  grant  to  a  railroad 
company  to  lay  its  tracks  upon  a  highway  or  street  within  the  municipality, 
was  not  an  additional  servitude  upon  the  dominent  estate,  and,  therefore, 
did  not  entitle  the  owners  of  the  abutting  property  to  claim  compensation 
therefor:  that  it  was  only  in  the  event  that  such  road  was  built  so  negli- 
gently or  so  near  the  property  as  to  actually  impede  the  ingress  and  egress 
to  and  from  the  lots,  that  they  had  a  special  right  of  action  therefor.  Those 
decisions  are  relied  on  as  conclusive  of  this  case.  They  can  not  apply  be- 
cause of  a  radical  change  in  legislation  on  that  subject,  since  the  cases  cited 
became  authority.    The  statute  alluded  to  is  quoted  further  along. 

A  plea  in  estoppel  is  also  interposed  by  appellees,  based  upon  the  fact  that 
appellants  and  their  vendors  had  stood  by  and  suffered  appellees  to  incur 
the  extraordinary  expense  in  building  the  switch,  and  erecting  certain  last- 
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dancers  adm»r  v.  magruder. 

(Filed  May  96,  1904— Not  to  be  reported. ) 

Decedent's  estate— Claim  against  for  board— Aooonnt  against  for  services 
^rendered  decedent— In  an  action  against  a  decedent's  estate  for  board  and 
for  serrioes  rendered  in  caring  for  deceased  during  Jiis  last  illness.  It  was 
^rror  to  render  judgment  for  the  amount  of  claim  for  board,  there  being  no 
evidence  showing  a  contract  to  pay  board,  but  under  the  rule  that  there  may 
be  an  implied  contract  when  the  person  receiving  necessaries  is  incapable  of 
xsontracting  for  them,  compensation  for  services  rendered  deceased  during 
his  last  illness  will  be  allowed,  where  it  appears  from  the  ravages  of  disease 
he  was  incapable  of  making  a  contract  with  reference  to  the  payment  of  ser- 
~vices  received  by  him. 

F.  L.  Turner  and  Jacob  Gorbett  for  appellant. 

J.  B.  Wickliffo  for  appellee. 

•Appeal  from  Ballard  Circuit  Court. 

'Opinion  of  the  court  by  Judge  Xunn. 

Appellant's  intestate,  William  Dance,  and  the  appellee,  Annie  L.  Ma- 
glider,  were  brother  and  sister.  William  Dance  died  in  the  year  1002  and 
appellee  brought  this  action  against  his  administrator  on  an  account  for 
board  of  the  deceased  for  the  three  last  years  of  his  life  amounting  to  $872, 
tor  washing,  18,  and  for  nursing  him  in  bis  last  illness,  1100.  The  appel- 
lant traversed  appellee's  petition  and  on  a  trial  in  the  lower  court  the  jury 
found  for  appellee  the  full  amount  of  her  claim,  $480,  from  the  judgment  on 
which  verdict  appellant  has  appealed. 

The  proof  shows  that  the  appellee  was  poor  and  with  several  children,  nnd 
that  she  and  her  husband  resided  upon  the  farm  of  the  deceased  as  renters, 
giving  him  a  portion  of  the  crop  ns  rent;  that  the  deceased  was  very  fond  of 
his  sister  and  her  children,  and  he  frequently  expressed  the  intention  of 
giving  this  farm  to  his  sister  ami  the  proof  clearly  indicates  that,  when  on 
bis  death  bed,  he  sent  for  the  county  judge  for  the  purpose  of  writing  his 
will,  but  when  the  judge  arrived  he  was  not  in  a  condition  to  make  a  will. 
While,  under  the  testimony,  we  are  confident  that  if  he  had  been  in  a  proper 
state  of  mind  at  that  time  he  would  havo  devised  the  property  to  her  and 
possibly  her  children,  but  we  have  been  unable  to  find  any  evidence  prov- 
ing a  contract  for  the  payment  of  board.  Nor  was  there  any  proof  showing 
an  intention  on  his  part  to  pay  board  or  on  her  part  to  receive  it.  (Thomas, 
*c.  V.  Arthur,  7  Bush,  245;  Miller  v.  Swan  &  Brown,  91  Ky.,  86.) 

The  proof  showed  that  appellee  did  the  washing  charged  in  her  account, 
and  that  it  was  worth  the  price  of  $8,  and  that  she  gave  her  constant  care 
and  attention  to  and  nursed  he  deceased  fur  fifteen  days  during  his  last 
illness,  and  that  1100  was  reasonable  fur  such  nursing,  considering  his  con- 
dition. The  proof  also  showed  that  he  was  not  in  a  state  of  mind  to  have 
made  a  contract  during  this  illness. 

In  the^oase  of  Frailey's  Adm'r  v.  Thompson,  &c.,  20  Ky.  Law  Rep.,  1179, 
'the  court  said:  "The  jury  should  also  be  instructed  that  for  such  services 
^rendered,  if  any,  not  personal  to  decedent— and  this  would  include  such  as 
"washing  and  making  or  mending  clothes— the  law  implies  a  contract  to  pay, 
•and  as  to  such  services  the  burden  is  on  defendant  to  show  that  they  were 
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Tendered,  if  at  all,  ffratiiltoasly;  and  unleis  the  Jury  should  find  that  there* 
was  not  an  agreement  not  to  oharge  for  euoh  Berrloes,  the  plaiiiti£F  would  be* 
entitled  to  the  reasonable  value  of  such  services. " 

The  case  of  Combs  v.  Beatty,  &o. ,  8  Bush,  614,  was  one  wherein  appellant, 
oared  for  her  brother  or  half-brother,  and  a  suit  was  brought  to  subject  his. 
estate  to  the  payment  of  the  claim  for  such  services.  The  court  in  that  case, 
said:  ** Although  no  express  agreement  for  compensation  to  the  appellant  is. 
iliown  to  have  existed  in  this  case,  yet,  as  Robert  Beatty  was  an  idiot,  and,, 
therefore,  incapable  of  making  a  contract,  and  as  his  sustenance  was  neces- 
sary and  requisite  to  the  support  of  his  life,  we  think  he  was  liable  therefor 
upon  an  implied  promise  to  pay,  according  to  the  well-settled  principle,  that 
persons  incapable  of  making  contracts  generally  may,  nevertheless,  be 
charged  for  necessaries." 

Under  this  rule  of  law,  and  it  is  a  just  one,  appellee  is  entitled  to  receive 
pay  for  her  services  rendered  him  in  his  last  illness  at  which  time  it  is. 
shown  by  the  evidence  he  was  unconscious  by  reason  of  the  ravages  of 
disease,  and  incapable  of  making  a  contract.  Under  these  authorities  and. 
the  evidence  in  this  case  appellee  was  only  entitled  to  a  verdict  of  $108.  The 
judgment  of  the  lower  court  having  been  for  8480,  it  is  evident  that  the  jury 
allowed  her  this  claim  for  1108  and  erroneously  allowed  her  the  claim  for 
board,  of  1872,  in  addition  thereto. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded,  with  directions 
to  the  lower  court  to  enter  judgment  for  the  appellee  for  the  sum  of  I108» 
that  being  the  amount  allowed  her  by  the  jury  for  washing  and  nursing^ 
him  in  his  last  illness,  and  to  dismiss  her  action  as  to  her  claim  for  board. 


LINTHECUM,  &c.  v.  VOWELS'  EX'OR. 
(Filed  May  36.  1904.) 

1.  Willi— Executor— -When    to  settle  estate — Time  fixed  by  testator— The 
will  of  Thomas  Vowels  was  probated  November  16, 1908;  the  executor  named, 
qualified  and  executed  bond,  and  on  December  6,  made  sale  of  the  personal; 
property  and  filed  sale  bill  in  the  county  clerk's  office  on  December  14.    Tes- 
tator left  six  children  and  nine  grandchildren,  the  latter  being  the  children 
of  his  daughter,  who  married  J.  C.  Llnthecum.     On  December  25  Linthe- 
oum,  as  next  friend  for  his  Infant  children,  filed  this  suit  against  the  execu- 
tor, claiming  that  he  had  failed  to  appraise  certain  articles  of  the  value  of 
1805.60  and  prayed,  first,  that  he  should  settle  his  accounts;  second,  that  he 
he  charged  with  the  articles  omitted  from  the  appraisement,  and.  third,  that 
the  land  devised  by  the  testator  be  kdIiI  and  the  proceeds  divided  according^ 
to  the  will.     A  general  demurrer  was  sn>«MiiDed  to  the  petition.     The  will 
directs  that  the  executor  "should  niiiko  a  partial  settlement  with  the  court, 
at  the  expiration  of  one  year  aft-er  entry  upon  the  duties  of  administration, 
and  that  he  should  be  prompt  in  makinfr  final  settlement  at  the  end  of  the 
second  year.  *'    Held — That  while  such  a  provision  in  a  will  would  not  be 
enforolble  as  against  the  rights  of  creditors,  it  is  enforcible  as  between  tha 
heirs  and  deviaees,  and  the  demurrer  to  the  petition  was  properly  sustained. 

2.  WroDgfal  oonverslon— Liability  on  bond— If  as  alleged  the  executor  haa 
OQDvraCod  property  of  the  estate  to  his  own  use,  he  will  be  liable  therefor- 
on  his  bond;  bat.  this  fact  would  not  be  sufficient  to  justify  the  court  at  the. 


222  LINTHEOUM,  &0.  V.  YOWELS'  El'OB. 

instance  of  a  devisee  under  the  will,  to  disregard  its  provisions  as  to  the 
<tinie  when  settlement  of  the  executor's  accounts  miffht  be  enforced. 

Sweeney,  Ellis  &  Sweeney  for  appellants. 

Miller  &  Todd  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  will  of  Thos.  Vowels,  a  citizen  and  resident  of  Daviess  county,  was 
probated  by  the  Daviess  county  court  on  the  16th  of  November,  1908,  and 
liis  son,  Tavian  Vowels,  the  named  executor  thereof,  qualified  by  taking 
the  oath  and  executing  the  bond  required  by  law.  Appraisers  were  promptly 
appointed,  and  on  the  24th  of  November,  1908,  thereafter,  filed  an  inventory 
and  appraisement  of  the  personal  estate  of  decedent  in  the  county  court 
^clerk's  oflQce,  attested  by  the  executor  as  required  by  law.  On  the  14th  of 
December  thereafter,  the  executor  filed  in  the  ofBce  of  the  county  court  clerk, 
«  sale  bill  of  personalty  belonging  to  the  estate  of  decedent  sold  by  him  at 
public  nuctiou  on  the  5th  day  of  the  preceding  December.  Testator  was  sur- 
vived by  six  children  and  nine  grandchildren,  who  were  the  children  of  a 
daughter  who  married  J.  C.  Linthecum.  On  the  25th  of  December,  J.  C. 
Linthecuin  brought;  this  suit  as  next  friend  of  his  infant  children  aicainst 
the  appellee  as  executor,  in  which  he  alleged  that  the  defendant  had  failed 
to  have  appraised  certain  articles  of  personal  property  of  the  value  of* $606. 50, 
which  belonged  to  the  estate  of  testator,  and  prayed,  first,  that  the  defend- 
ant should  be  required  to  settle  his  accounts  as  executor;  second,  that  he 
should  be  charged  with  the  various  articles  of  personal  property  alleged  to 
have  been  omitted  from  the  appraisement  and  sale  bill;  and,  third,  that  the 
land  devised  by  testator  should  be  adjudged  to  be  sold  and  the  proceeds 
divided  among  the  devisees  according  to  the  will.  To  this  petition  the  ap- 
pellee filed  a  special  demurrer  because  of  a  defect  of  parties  defendant,  and 
-also  a  general  demurrer,  both  of  which  were  sustained.  Appellant  there- 
after filed  an  amended  petition,  in  which  he  made  all  the  heirs  and  devisees 
of  testator  parties  to  the  proceeding,  and  alleged  that  the  defendant  had 
fraudulently  and  with  a  view  of  converting  to  his  own  use,  omitted  to  have 
Appraised  the  various  articles  of  personal  property  recited  in  his  original 
petition ;  that  he  was  in  the  possession  of  the  land  devised,  and  had  neither 
sold  nor  offered  to  sell  it,  and  was  proposing  to  use  and  occupy  it  for  the 
present  year;  that  there  was  cash  on  hand  after  the  payment  of  the  debts  of 
testator  of  from  $160  to  $250,  which  he  had  failed  to  divide  among  the  heirp, 
«nd  prayed  as  in  his  original  petition.  A  general  demurrer  was  sustained 
to  the  petition,  as  amended,  and  plaintiff  declining  to  plead  further,  the 
petition,  as  amended,  was  dismissed,  and  he  has  appealed  to  this  court. 

The  main  question  to  be  decided  upon  the  appeal  is,  whether  a  testator 
can  fix  a  time  for  the  settlement  of  the  accounts  of  his  executor,  different 
from  that  named  in  the  statute,  which  will  be  binding  on  his  devisees.  Sec- 
tion 428  of  the  Civil  Code  provides  who  may  institute  an  action  for  the 
«ettlement  of  the  estate  of  a  deceased .  person.  Subsection  2  thereof  providefl 
that  the  representatives  of  the  decedent  and  all  persons  having  an  interest 
in  the  property  left  by  the  decedent,  or  any  part  thereof,  and  the  creditors  of 
(he  decedent  must  be  made  parties  to  the  action,  plaintiff  or  defendant. 
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TJDcler  these  provisions  of  the  Code,  we  think  it  quite  clear  that  the  trial 
eoart  properly  sustained  the  special  demurrer  for  defect  of  parties. 

Section  8847  of  the  Kentucky  Statutes  provides  that:  '*Six  months  must 
run  after  the  date  of  the  qualification  of  the  first  personal  representative  of 
a  decedent's  estate  by  a  court  of  this  Commonwealth,  beforo  an  action  shall 
be  commenced  against  any  executor  or  administrator  thereof,  except  to  settle 
an  estate,  or  against  an  executor  de  son  tort.  Any  action  brought  in  viola- 
tion of  this  section  shall  be  dismissed,  with  cost. " 

In  construing  this  section  of  the  statute  this  court  has  uniformly  held  that 
actions  to  settle  the  estates  of  decedents  may  be  brought  within  less  than  six 
months  from  the  appointment  of  the  personal  representative.  (Holland  v. 
Lowe,  101  Ky..  98;  Brand  v.  Brand,  23  Ky.  Law  Rep.,  1366.)  There  is  no 
question  of  an  executor  de  son  tort  in  the  proceeding,  and  unless  controlled 
by  the  provision  of  the  will  fixing  a  time  for  the  settlement  of  the  accounts 
•(  the  executor,  appellants  having  an  interest  in  the  property  left  by  the  de- 
cedent, could  maintain  their  action  for  a  settlement  under  the  statute  and 
decisions  quoted,  supra.  But  in  this  case  the  will  of  testator  not  only  dis- 
poses of  his  estate  among  his  children  and  appoints  an  executor  to  execute 
it.  bnt  he  has  willed  and  decreed  that  his  ndniinistrntor  "should  make  a 
partial  setitlement  with  the  court  at  tfhe  expiration  of  one  year  aftt^r  entry 
upon  the  duties  of  administration;  and  that  he  should  be  prompt  in  making 
final  settlement  at  the  end  of  the  second  year  thereafter. ' ' 

It  is  evident  from  this  provision  of  the  will  that  testator  believed  that  it 
wonld  be  best  for  his  estate  that  his  executor  should  have  at  least  one  year 
from  the  date  of  his  qualification  to  convert  his  estate  into  money  and  to 
make  a  partial  settlement;  and  that  it  would  require  two  years  for  him  to 
finally  settle  up  the  estate.  Of  course,  such  a  provision  in  the  will  of  a 
decedent  would  not  be  enforclble  as  against  the  rights  of  creditors,  but  we 
know  of  no  rule  of  law  which  prohibits  a  testator  fron\  fixing  a  time  for  the 
settlement  and  distribution  of  his  estate  among  his  devisees.  If  he  has  the 
right  to  say  to  whom  his  estate  shall  go,  he  can  fix  the  time  and  manner  for 
settlement  and  distribution  to  his  devisees.  In  Trimble's  Ex'or  v.  Lebus, 
&c.,  94  Ky.,  304,  it  was  decided  by  this  court  that  the  statute  which  provides 
that  no  administrator  or  executor  should  sell  any  dividend  paying  stock, 
bonds,  or  other  prox)erty,  which  the  decedent  owned  at  his  death,  until  so 
ordered  by  a  court  of  general  equity  jurisdiction  in  the  county  whero  the 
letters  of  administration  wero  granted,  or  the  will  recorded,  did  not  apply 
where  a  testator  had,  by  his  will,  invested  his  executor  with  discretionary 
power  to  make  such  sales.  The  statutes  require  that  an  executor  or  admin- 
istrator shall  execute  bond  with  good  security.  But  a  testator  has  the  right, 
notwithstanding  the  statute,  to  provide  in  his  will  that  his  executor  shall 
be  permitted  to  qualify  without  security,  and  in  this  way  dispose  of  the  pro- 
▼Ision  of  the  statute.  There  is  no  allegation  that  the  executor  has  not  exe- 
cuted a  good  bond  for  the  estate  which  came  into  his  hand.  Section  3867 
of  the  statutes  provides  a  way  for  enforoing  the  return  of  an  inventory  or 
nle  hill.  If,  as  alleged,  the  executor  has  converted  to  his  own  use  prop- 
erty belonging  to  the  estate,  he  will  be  liable  therofor  on  his  bond.  But 
this  fact  in  our  opinion  would  not  be  sufficient  to  justify  the  court,  at  the 
instanoe  of  a  devisee  under  the  will,  to  disregard  its  provision  as  to  the  time 
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when  settlement  of  the  aooounts  of  the  ezeoutor  might  he  enforoed.    BeBldes, 
It  appears  to  us  that  appellee  was  proceeding  with  sufflolent  promptness  In 
the  discharge  of  his  duty  as  executor  prior  to  the  institution  of  the  suit. 
PeroelYlng  no  error  In  the  judgment  of  the  chancellor,  It  Is  affirmed. 


HENDRICKSON  v.  COMMONWEALTH. 
(Filed  May  27,  1904— Not  to  be  reported.) 

1.  Homicide — Deputy  sheriff — Arrest — Offense  committed  in  officers  pres- 
ence— One  who  fires  a  pistol  in  a  town  In  the  presence  of  a  deputy  sheriff,, 
commits  a  public  offense  for  which  he  may  be  arrested  by  said  officer  with- 
out a  warrant. 

2.  Killing  officer  in  making  arrest — Competency  of  threats  made  by  ac- 
cused— ^Where  an  officer  went  to  the  house  of  defendant  to  arrest  him  for  a 
public  offense  committed  in  his  presence,  knowing  the  desperate  character 
of  the  defendant,  it  was  his  duty  to  arm  himself  before  going  so  as  to  be 
prepared  for  an  emergency ;  and  in  such  case  where  the  officer  was  killed  by 
the  defendant,  it  was  competent  for  the  Commonwealth  to  prove  that  on  the 
day  defendant  fired  the  pistol,  for  which  the  office;:  had  gone  out  to  arrest 
him,  he  said  as  he  went  home  "that  he  had  killed  one  deputy  sheriff  and 
that  he  would  kill  another.'*  Also  just  before  deceased  reached  defendant'^ 
house  defendant  was  Informed  that  the  officer  was  coming  with  another 
deputy  to  arrest  him,  he  said  "let  them  come,  the  whole  dam  posse  oan*t 
take  me."  Also  that  accused  told  another  witness  a  short  time  before  the 
killing,  "that  deceased  had  arrested  him  at  one  time  when  he  was  having 
a  difficulty  with  his  wife  and  that  he  intended  to  kill  him  for  It." 

3.  Jury— Beasonable  conclusion — No  one  being  in  the  room  when  deceased 
entered  except  accused,  who  swears  that  deceased  fired  the  first  shot,  under 
all  the  facts  proven  the  jury  were  authorized  to  conclude  that  if  deceased 
fired  the  first  shot,  he  did  so  to  save  his  life  from  the  peril  which  the  hostile 
acts  of  the  accused  made  imminent. 

4.  Leading  questions — Where  the  attorney  for  the  Commonwealth  had 
difficulty  in  eliciting  from  a  witness  what  accused  did  and  said  on  his  way 
home  from  the  place  where  he  fired  his  pistol  in  the  street,  the  court  prop* 
erly  allowed  the  attorney  to  refresh  the  witness'  recollection  as  to  what  ac- 
cused said. 

B.  6.  Golden,  E.  N.  Ingram  and  C.  W.  Logan  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  was  indicted  for  the  murder  of  Tom  Stewart.  The  jury 
found  him  guilty  of  voluntary  manslaughter  and  fixed  his  punishment  at 
confinement  for  ten  years  In  the  penitentiary.  The  evidence  conduces  to 
show  that  Tom  Stewart  was  a  deputy  sheriff;  that  about  11  o'clock  on  the 
day  of  the  homicide  appellant  was  engaged  in  a  conversation  at  a  pqlnt  in 
the  street  of  the  town  of  Four  Mile,  Bell  county;  that  one  of  the  party  was 
Press  Hendrickson,  a  brother  of  the  appellant ;  that  their  position  and  con- 
versation was  such  as  to  annoy  persons  passing  along  the  street,  when  the 
deceased  appealed  to  them  to  change  their  position  and  conversation  so  as  to- 
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allow  ladies  to  pass;  thereupon  the  appellant  fired  his  pistol  once  or  twioe 
iDto  the  ground  not  far  from  the  deceased ;  he  then  moved  away  a  few  feet 
and  again  fired  his  pistol.    As  he  went  towards  his  house  he  said  that  he . 
had  killed  one  deputy  slrariff  and  that  he  would  kill  another.    He  went  on-^ 
to  his  iioine.     In  the  meantime  the  deceased  and  another  deputy  armed  the  < 
themselTes  and  proceeded  to  appellant's  home  with   the  view  of  arresthig  : 
bini.    Just  before  the  deputy  sheriffs  reached  his  house,  John  A.  Miller^  a   . 
friend  of  Hendrickson.  went  to  his  house  and  informed  him  that  the  deputy y 
sheriffs  were  coming  to  arrest  him,  when  he  said,  all  right,  let  them  come 
when  they  get  ready.    Ernest  Withrow  testified  that  a  few  minutes  liefore 
the  arrival  of  the  deputy  sheriffs,  Cal  Baker  handed  the  accused  a  niemoran- 
dam  book  with  some  writing  in  it.     When  he  read  it,  he  said  "let  them  come,, 
the  whole  damn  posse  of  them  can't  take  me. "    The  accused  admitted  in. 
bis  evidence  that  he  had  read  the  writing  in  the  book,  and  it  apprised  him: 
of  the  fact  that  parties  were  coming  to  arrest  him.    While  Withrow  was  at  • 
theaccased's  house  Immediately  before  the  homicide,  he  saw  the  deceased  . 
and  the  other  deputy  sheriff  approaching  the  house,  and  testified  to  facts 
from  which  the  inference  might  be  drawn  that  Hendrickson  saw  them  ap- 
proaching it.    Another  witness  testified  that  a  short  time  before  the  homi-. 
cide  the  accused  told  her  that  the  deceased  had  arrested  him  at  one  time 
when  he  was  having  a  difficulty  with  his  wife,  and  that  he  intended  to  kill  / 
him  on  account  of  it.    When  the  deputies,  Tajlor  and  Stewart,  approjiched 
the  house  Taylor  carried  a  Winchester  rifle  and   Stewart  a  pistol.     Taylor  - 
did  not  enter  the  house.     Stewart  approached  it  and  the  door  seems  to  have 
been  open,  and  he  immediately  entered,  when  the  firing  began.     The  evi- 
dence tends  to  show  that  a  number  of  shots  were  fired  in  the  bouse,  and 
there  is  evidence  tending  to  show  that  the  deceased  fired  the  first  shot.    After 
the  shots  were  fired   in   the  house  the  deceased  .staggered  from   it,  over  the 
porch,  fell  on  the  ground,  and  soon  expired. 

The  defendant  claims  that  he  killed  Stewart  in  self-defense.     His  evidence 
tends  to  show  that  Stewart,  immediately  upon  entering  the  house,  shot  him 
and  wftR  preparing  to  shoot  ngniu,  nnd  did  so  about  the  time  the  accused : 
fired  the  first  shot.     There  are  two  facts  that  the  evidence  estiiblishes :  First,, 
that  Stewart  went   to  the  house  for  the  purpose   of  arresting   the  accused; 
second,  that  the  accused  was  fully  apprised  of  his  purpose,  knew  that  he  was  . 
approaching  the  house  and  was  determined  to  resist  arrest,  and,  if  need  be, 
kill  him  to  prevt-nt  it.     It  is  u  fair  inference  to  be  drawn  from  the  evidence 
of  the  Commonwealth,  that  the  accused  was  in  a  hostile  attitude  when  the 
deceased  entered  the  house,  and  was  attempting  to  execute  his  design.     The 
jury  was  authorized  to  draw  the  conclusion  from  the  evidence  introduced  by 
the  Common  wen  1th  that  if  Stewart  shot  first,  that  he  did  so  to  save  his  life 
from  the  peril  which  the  hostile  conduct  of  the  accused  made  imminent. 

Stewart  had  been  duly  appointed  a  deputy  sheriff,  and  the  accused  had 
committed  a  pul)lic  offense  by  firing  his  pistol  in  the  streets  of  the  town. 
Snch  an  act  is  declared  to  be  a  public  offense  by  section  18i7,  Kentucky 
Statutes.  So  the  accused  committed  a  public  offense  in  the  presence  of  the- 
deceased,  and  the  law  made  it  his  duty  to  arrest  him  therefor,  and  author- 
i*fd  him  to  do  so  without  a  warrant.  The  court,  therefore,  properly  told 
the  jury  that  the  deceased  was  a  deputy  sheriff,  and  it  was  his  duty,  under 
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the  law,  to  make  the  arrest.    The  deceased  knew  the  desperate  character  of 
the  man  he  had  to  arrest,  and  he  knew  the  admonition  he  received  before 
:.going  to  make  the  arrest,  that  he  would  be  killed,  was  timely.    It  was  the 
vjpartof  wisdom  to  prepare  himself  for  such  an  emerf^eucy. 

It  is  urged  that  the  court  should  have  given  a  peremptory  instruction  to 
the  jury  to  And  the  accused  not  guilty.  We  are  of  the  opinion  that  the  court 
properly  overruled  tlie  motion  for  such  an  instruction,  for  we  are  thoroughly 
convinced  that  it  was  a  case  where  a  public  officer  was  attempting  to  i>er- 
form  his  duty  in  attempting  to  arrest  one  who  had  committ*»d  a  public 
offense  in  his  presence,  and  in  making  that  effort  he  was  slain  by  the  public 
offender,  who  resisted  the  arrest,  pursuant  to  a  predetermination  to  slay  the 
officer  rather  than  submit  to  it. 

The  chief  complaint  as  to  instructions  is  as  to  instruction  No.  5.     In  that 
Instruction  the  court  told  the  jury  that  the  deceased  was  a  deputy  shnriff 
■and  had  the  right  to  arrest  the  accused,  if.  in  the  opinion  of  the  ufTlcer  the 
accused  had  committed  a  public  offense  in  his  presence,  and  if  the  defendant 
resisted  arrest  and  shot  and  killed  the  deceased  to  prevent  his  arrest  on  the 
charge,  they  should  find  him  guilty  of  murder.     It  was  a  question  of  law 
tor  the  determination  of  the  court  whether  the  deceased  was  a  deputy  sheriff. 
The  uncontradicted  testimony  shows  that  the  defendant  fired  his  pistol  in 
^he  streets  of  Four  Mile  in  the  presence  of  Stewart.     The  defendant  admit- 
ted that  he  fired  his  pistol,  so  the  court  with  propriety  could  have  told  the 
.jury  that  the  accused  did  commit  a  public  offense  in  the  presence  of  the 
•officer.    Assuming  that  the  instruction  was  erroneous  in  allowing  the  ofiScer 
to  make  the  arrest  without  a  warrant,  if  in  his  opinion  the  accused  had 
committed  a  public  offense  in  his  presence,  it  was  not  prejudicial  to  him, 
I>ecau8e  the  jury  did  not  find  him  guilty  of  murder. 

It  is  claimed  that  the  court  erred  in  its  rulings  on  the  questions  of  the  ad- 
mission of  evidence. 

C.  B.  Kicketts  was  on  the  stand  and  the  Commonwealth  had  difficulty  in 
^eliciting  his  knowledge  as  to  what  the  accused  did  and  said  on  his  way  hon\e 
from  the  place  where  he  had  fired  his  pistol  in  the  street  in  the  presence  of 
the  deceased.  Under  the  circumstances,  we  are  of  the  opinion  that  the  court 
properly  allowed  the  Commonwealth's  attorney  to  refresh  the  witness'  mem- 
ory as  to  what  tha  accused  said.  A  witness,  by  the  name  of  Hubbard,  testi- 
fied that  he  advised  the  deceased  to  overlook  the  conduct  of  the  accused  in 
shooting  his  pistol  at  the  time  herein  mentioned,  and  that  the  deceased  made 
DO  response;  thereupon  the  defendant  asked  the  witness  if  at  other  times 
when  he  spoke  to  the  deceased,  if  he  always  paid  attention  and  showed  that 
he  heard  what  the  witness  s*iid.  The  (5ourt  properly  refus<*d  to  allow  the 
witnesH  to  answer  the  question,  as  the  answer  could  not  have  thrown  any 
light  upon  the  issues  of  the  ca.se. 

While  the  court  erred  in  iiUowing  the  witness,  Withrow,  to  state  why  he 
Tvent  away  from  the  house  of  the  accused,  it  was  not  prejudicial,  as  the 
court  finally  excluded  the  answer;  besides,  the  witness  had  testified  to  facts 
as  to  the  approach  of  the  olTicers  and  the  accused's  threatened  resisttmce 
which  UMcessarily  nuide  the  impression  on  the  jury  that  the  witness?,  like 
Any  one  else,  would  have  been  plad  to  have  protten  away,  so  as  not  to  have 
witnessed  the  tragedy  which  was  thi*eatened  and  actually  took  place. 

The  judgment  is  affirmed. 
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FLETCHER  v.  COMMONWEALTH. 

(Filed  May  27.  1904.) 

Indictment — Talking  lumlier  from  church— Felcnious  intent— The  taking 
by  defendant  of  one  or  two  planks  of  loose  lumber  from  a  church  in  the 
day  time,  without  any  attempt  at  coucealment.  the  defendant  saying  at  the 
time  that  he  wanted  them  because  they  were  well  Bea.<H)ned,  and  would  re- 
place other  plank  in  their  place  which  he  afterwards  did,  was  not  a  feloni- 
ous taking  in  the  meaning  of  section  1162,  Kentuky  Statutes,  for  "feloni- 
ously taking  property  from  a  church,  meeting  house,  school  house,"  etd 
and  under  the  evidence  showing  these  facts,  the  defendant  was  entitled  to  a 
peremptory  instruction  by  the  court  to  the  jury  to  find  him  not  guilty. 

B.  B.  Golden  for  appellant. 

X.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant.  John  J.  Fletcher,  was  accused  by  the  grand  jury  of  Clay 
tjounty  of  violating  section   llfi2  of  the  Kentucky  Statutes,  by  a  felonious 
taking  from   the  Pleasant  Bun   Meeting  house  of  plank,  lumber  and  other 
things  of  value,  with  the  intention  of  converting   same  to  his  own   use. 
Being  put  upon   his  trial  before  a  petit  jury,  he  was  convicted.    It  wai 
shown  by  the  testimony  for  the  Commonwealth  that  he  was  engaged  in  the 
business  of  blacksmitbing  and  repairing  vehicles  of  all  kinds  a  short  dii- 
tanoe  from   the  Plea$<ant  Hun   Church  on  Raider's  Creek,  in   Clay  county, 
Kentucky;    and   that  during  the  month   of  October,  1(K)2,  he  went  to  the 
church  and  took  therefrom  a  board  about  ten  or  twelve  feet  in  length  and 
twelve  or  fourteen  inches  wide,  carried  it  to  his  shop  and  used  it  in  the  con- 
struction of  a  wagon  tied  for  one  of  his  customers ;    and  that  on  another 
occasion,  near  the  same  time,  he  took  another  piece  of  plank  from  the  church 
while  in  company  with  one  Jule  Hacker.    Both  of  these  boards  were  taken 
in  the  day  time  without  the  slightest  attempt  at  concealment,  the  defendant 
remarking  at  the  time  that  he  wanted  a  piece  of  seasoned  lumber  and  would 
return  other  boards  in  the  place  of  those  taken  by  him.     It  is  also  shown 
that  he  did  return  boards  of  approximately  the  same  size  as  those  taken.    It 
appears  that  several  years  before,  a  lot  of  lumber  had  been  taken  into  the 
church  for  the  purpose  of  manufacturing  seats  for  the  congregation,  and  that 
after  finishing  the  number  requii*ed,  several  hundred  feet  of  lumber  was 
left  over,  which  was  left  in  the  meeting  house;   and  that  the  boards  taken 
by  defendant  were  a  part  of  this  surplus  lumber,  which  had  become  well 
seasoned  in  the  meantime.    The  section  of  the  statute  under  which  appel- 
lant is  proceeded  against  reads  as  follows:  "If  any  person  shall  feloniously 
take  out  of  or  from  a  church,  chapel,  or  meeting  house,  school  bouse,  court 
houee,  or  other  public  building,  any  goods  or  chattels  or  other  thing  of  value 
belonging  thereto  "*    *    *  he  shall  be  confined  in  the  penit(»ntiary  not  less 
than  two  nor  more  than  ten  years. '  * 

Buildings  of  the  kind  described  in  this  section  of  the  statute  are  usually 
unoccupied,  and  consequently  easily  and  safely  despoiled  by  trespassers. 
The  purpose  of  the  statute  was  to  prevent  the  removal  from  public  build- 
lugs  of  appendages  and  appurtenances  belonging  to  the  building  itself,  and 
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used  in  oonnection  with  the  building;  for  instance,  chandeliers,  doors,  wlir- 
dows,  tables,  benches,  chairs  and  such  like.  In  our  opinion  the  statute  ha& 
no  application  to  a  pile  of  loose  lumber  which  did  noi;  belong  to  and  was- 
not  to  be  used  in  any  way  in  connection  with  the  building  itself.  Besides, 
in  our  opinion  it  is  conclusively  shown  by  the  testimony  in  this  case,  that 
the  appellant  did  not  remove  the  planks  from  the  building  with  a  felonious- 
Intent.  There  was  not  the  slightest  attempt  at  concealment  on  his  part, 
and  the  voluntary  restoration  by  him  to  the  church  of  other  planks  of  sub- 
stantially the  same  kind  and  value,  is  wholly  inconsistent  with  any  pur- 
pose on  his  part  to  commit  a  crime.  The  incon.siderable  value  of  the  plank 
removed  is  also  material  evidence  in  nur  opinion  of  a  lack  of  criminal  in- 
tent. While  the  defendant  was  perhaps  technically  guilty  of  illegally  ap- 
f)ropriating  personal  property,  the  evidence  wholly  fails  to  make  out  a 
criminal  intent  on  his  part  in  so  doing.  We  think  the  trial  court  erred  in 
overruling  the  motion,  at  the  close  of  the  evidence  for  the  Commonwealth, 
for  a  peremptory  instruction  to  the  jury  to  find  him  not  guilty. 

Judgment  reversed  and  cause  remanded   for  proceedings  consistent  with* 
this  opinion. 


VOLLMAN  BUGGY  BODY  GO.  v.  SPRY.  BY,  &c. 

(Filed  May  27,  lfl04— Not  to  be  reported.) 

1.  Damages — P^idence — In  an- action  by  appellee,  a  servant  of  appellant, 
against  it  for  damages  for  injuries  sustained  while  operating  a  joiner  in  Its- 
manufacturing  plant,  it  was  not  competent  to  nsk  the  plaintiff's  witness 
upon  the  trial,  the  general  question  as  to  whether  a  boy  sixteen  years  old 
would  have  appreciated  the  Increased  danger  resulting  from  the  absence  of 
the  safety  board,  and  it  was  error  for  the  court  to  overrule  exceptions  to  this 
testimony. 

9.  Instructions — Upon  the  trial  of  an  action  for  damages  for  injuries  sus- 
tained by  operating  a  joiner  at  a  buggy  manufacturing  plant,  an  instruc- 
tion of  the  court  which  assumed  the  machine  tx)  be  dangerous,  was  erroneous. 
Such  question  being  in  issue  by  the  proof,  it  was  the  province  of  the  jury  to 
determine  from  it  whether  the  machine  was  or  was  not  dangerous. 

Miller  &  Todd  for  appellant. 

James  B.  Clark  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam 

The  appellee,  John  Jackson  Spry,  a  boy  sixteen  years  of  age,  brought  this 
action  in  the  court  below  against  the  appellant,  the  Vollman  Buggy  Body 
Co.,  to  recover  damages  for  an  injury  sustained  by  him  while  operating^  a 
joiner  in  their  plant.  He  alleges,  in  substance,  that  he  was  employed  by 
the  defendant  to  off-bear  light  strips  of  lumber  and  do  such  other  light  work 
as  Was  proper  for  a  boy  of  his  age  and  experience,  under  the  control  and 
direction  of  defendant's  foreman;  that  having  completed  the  t-ask  assigned  to 
him  by  the  foreman,  he  was  directed  to  plane  some  small  pieces  of  wood  on  a 
machine  called  a  joiner;  that  he  had  had  no  previous  experience  with  this 
machine,  and  that  its  operation  was  outside  of  the  line  of  his  employment;, 
that  the  joiner  appeared  to  be  safe,  but  was  in  reality  a  very  dangerous  ma- 
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«hlne  and  could  only  be  safely  operated  by  an  experienced  person;  that 
among  the  pieces  of  wood  which  he  was  directed  to  plane  there  was  a  defeo- 
tiye  piece,  hard  to  plane,  and  that  while  attempting  to  do  so  his  right  hand 
«ame  in  contact  with  the  knives  of  the  machine,  and  his 'thumb  and  first 
finger  were  cut  off;  that  defendant's  foreman  failed  to  warn  him  of  the  dan" 
ger  attendant  upon  the  operation  of  the  machine,  or  to  give  him  any  In- 
stniotion 8  concerning  It;  that  at  the  time  he  was  directed  to  do  the  work, 
the  safety  board,  an  attachment  belonging  to  the  machine  for  the  protection 
of  persons  operating  it,  had  been  taken  off,  thereby  greatly  increasing  the 
risk  of  its  operation;  that  he  did  not  know  or  appreciate  the  increased  dan- 
ger of  attempting  to  operate  the  machine  in  the  absence  of  this  board,  but 
that  appellant's  foreman  knew,  or  by  the  exercise  of  ordinary  care  could 
have  known,  of  the  absence  of  the  board  from  the  machine  at  the  time  he 
directed  plaintiff  to  do  the  work  and  the  increased  risk  occasioned  thereby. 
The  defendant  answered  in  three  paragraphs.  In  the  first  It  traversed  all 
the  material  averments  of  the  petition.  In  the  second  it  plead  that  the 
plaintiff,  on  the  day  and  at  the  time  he  was  Injured,  was  operatilng  the 
joiner  in  violation  of  positive  Instructions  from  the  foreman  not  to  do  so. 
Third,  it  relied  on  a  plea  of  contributory  negligence.  Issue  was  joined  by 
•reply  and  the  case  tried  out  bnfore  a  jury,  who  returned  a  verdict  against 
the  appellant  for  fTOO.  Motion  for  a  new  trial  having  been  overruled,  the 
defendant  appeals. 

Upon  the  trial,  appellee  testified  that  Mr.  Vollman,  the  superintendent, 
had  directed  him  to  operate  the  joiner  at  the  time  of  the  accident;  and  that 
he  was  standing  only  flv«  or  six  feet  from  the  machine  at  the  time  he  gave 
"him  these  orders;  that  he  noticed  that  the  safety  board  had  been  taken  off 
-of  the  machine,  but  that  owing  to  his  youth  and  inexperience,  he  did  not 
appreciate  that  its  absence  rendered  the  juachine  extremely  dangerous;  that 
in  attempting  to  plane  a  defective  piece  of  wood,  it  split,  and  his  hand  came 
An  contact  with  the  knives  of  the  joiner,  resulting  in  the  injury  sued  for. 
He  is  supported  in  his  statements,  as  to  the  direction  given  him  by  the  su- 
perintendent, by  his  younger  brother,  Jimmy  Spry,  who  was  also  in  the  em- 
ploy of  the  company.  On  the  other  hand,  Mr.  Vollman  emphatically  denies 
that  he  told  appellee  to  operate  the  machine  at  the  time  of  the  accident,  but 
says  that  plaintiff  requested  that  he  should  be  permitted  to  plane  some  small 
pieces  of  boards,  and  that  he  expressly  forbade  him  from  doing  so.  He  also 
testified  that  the  joiner  was  perfectly  equipped  and  in  good  condition,  and 
was  not  a  dangerous  machine  for  any  one  to  operate  with  the  safety  board 
on  it;  that  plaintiff  was  familiar  with  the  mode  in  which  it  was  operated, 
having  been  in  the  employ  of  the  company  for  some  time.  Mr.  Vollman  is 
supported  in  his  statements  by  the  witness  Foster,  an  employe  of  the  defend- 
•ant,  and  also  by  John  Martin,  who  testified  that  ordinarily  he  operated  this 
machine,  and  that  he  had  been  engaged  in  so  doing  about  twenty  or  thirty 
minutes  before  the  accident;  that  when  he  left  the  machine  the  safety  board 
was  in  its  proper  place;  that  just  before  the  accident  he  asked  the  plaintiff, 
who  told  him  to  work  on  the  machine,  and  that  appellee  replied  that  no  one 
told  him;  that  he  then  warned  him  that  he  might  get  hurt,  and  that  appel- 
lee responded  that  he  would  do  as  he  pleased  about  it.  The  testimony  of 
Martin  tends  to  show  that  the  safety  board  was  removed  by  appellee  him- 
self, although  this  Is  emphatically  denied  by  the  boy. 
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A  number  of  errors  are  oom plained  of  in  the  admission  and  rejection  of 
testimony  upon  the  trial.  First,  over  the  objeotion  of  the  defendant,  plain- 
tiff  was  permitted  to  prove  by  Wm.  Jorleman,  an  expert  maohinist,  that  & 
boy  of  sixteen  years  of  age,  without  experience  in  machinery,  would  not  ap» 
predate  the  hazard  and  risk  of  operating  such  a  machine  in  the  absence  of 
a  safety  board.  We  think  it  was  competent  to  prove  by  this  witness  th» 
oonstruction  of  the  machine  and  the  effect  of  attempting  to  operat«  it  in  the 
absence  of  the  safety  board,  but  we  do  not  think  it  was  competent  to  have 
asked  him  the  general  question,  whether  a  sixteen -year-old  boy  would  have- 
appreciated  the  increased  danger  resulting  from  the  absence  of  the  safety 
board.  There  is  a  great  variety  in  the  intelligence,  prudence  and  discretion 
in  boys  sixteen  years  of  a^re,  and  this  was  a  question  upon  which  expert 
testimony  could  throw  no  light.  We  think  the  court  erred  in  overruling  the 
exceptions  to  this  testimony.  We  think  the  trial  court  properly  permitted 
the  appellee  to  read  to  the  Jury  defendant's  answer  as  testimony,  althougli 
we  are  unable  to  perceive  how  it  could  have  affected  the  result  of  the  trial. 
The  first  instruction  given  by  the  court  to  the  jury  is  as  follows:  ''The  court 
instructs  the  Jury  that  if  they  believe  from  the  evidence  that  plaintlfl,  while 
in  the  employment  of  the  defendant  as  an  off-bearer  of  light  lumber,  was 
ordered  or  directed  by  the  foreman  of  the  defendant  to  operate  or  run  the 
machine  described  in  the  petition  of  plaintiff,  which  was  a  dangerous  ma- 
chine and  not  properly  equipped,  and  hazardous  to  the  operator,  which  waa 
known  to  the  foreman,  or  might,  by  ordinary  car^  have  been  known  to> 
him,  and  plaintiff  had  no  knowledge  or  experience  in  the  operation  of  said 
machine,  and  was  Ignorant  of  the  danger  in  operating  same,  which  waa 
known  to  the  said  foreman,  or  might  by  ordinary  care  have  been  discovered 
by  him,  and  he  failed  to  warn  plaintiff  of  the  dangers  of  operating  such 
machine,  ur  to  instruct  him  In  its  use  and  operation,  and  plaintiff,  while  in 
the  observance  of  such  ordinary  care  as  he  was  capable  of,  was  injured  in 
the  manner  complained  of  in  the  petition,  the  jury  should  find  for  the 
plaintiff  the  damages  sustained,  not  exceeding  the  amount  claimed  in  the 
petition." 

By  this  instruction  the  jury  were  expressly  told  that  the  joiner  was  a  dan> 
gerous  machine  and  not  properly  equipped  and  hazardous  to  the  operator, 
and  which  was  known  to  the  foreman,  or  might  have  been  known  by  the 
exercise  of  ordinary  care;  and  that  the  plaintiff  had  no  knowledge  or  ex- 
perience in  the  operation  of  the  machine  and  was  ignorant  of  the  danger  in 
operating  same.  In  other  words,  the  court  assumes  in  the  instruction,  as 
established,  the  facts  on  which  appellant's  liability  to  appellee  must  depend, 
and  all  of  which  were  put  in  issue  by  the  proof,  and  were  questions  which 
should  have  been  left  to  the  determination  of  the  jury.  It  is  hardly  prob- 
able that  the  trial  court  intended  to  take  these  facts  from  the  jury,  but 
there  can  be  no  escape  from  the  conclusion  that  this  is  the  literal  meaning 
of  the  instruction  and  is  the  interpretation  which  a  jury  would  most  likely^ 
place  upon  it. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for  cl 
new  trial. 
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KIDDLE  V.  RIDDLE,  &o. 

(Filed  May  27,  1904— Not  to  be  reported. ) 

Deoedent*8  estate — Contraot»— CoDsideratlon-- A  contract  entered  into  be- 
tween the  father  and  his  children  to  rent  out  the  land  left  by  the  deceased* 
wife  and  mother,  in  order  to  pay  the  debts  she  had  incurred,  was  not  with- 
oat  consideration ;  and  while  there  was  perhaps  an  inequality  of  oonsidera' 
tioD,  the  court  will  not  enter  into  such  inadequacy,  the  consideration  ez- 
prefised  being  sufficient  to  uphold  the  contract.  A  part  of  the  land  embraced 
in  the  rental  contract  having  been  owned  In  fee  by  the  decedent,  the  father 
was  Interented  in  a  speedy  settlement  of  the  debts  against  the  estate  of  his 
wife,  because,  when  they  were  fully  settled  he  was  to  receive  his  part  of  the 
land,  and  where  he  had  paid  a  part  of  the  debts  he  was  entitled  to  be  sub«>- 
Rated  to  the  rights  of  the  creditors  whose  debts  he  had  extinguished. 

L.  P.  Little,  Eli  H.  Brown  and  Little  &  Slack  for  appellant. 

J.  B.  Karn  and  LaVegas  Clements  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  is  a  contest  between  the  appellant,  who  is  the  father,  and  the  appel- 
lees, who  are  his  children,  in  regard  to  an  estate  left  by  Elizabeth  Riddle,, 
the  wife  of  appellant,  and  the  mother  of  appellees. 

In  her  lifetime,  Elizabeth  Riddle  was  empowered  to  trade  as  a  feme  6o1e. 
She  owned  a  life  estate  in  four  small  tracts  of  land  which  lay  together,  and 
which  made  up  a  farm  of  one  hundred  and  one  and  one-third  acres,  with  re- 
mainder in  fee  to  her  children,  the  appellees;  she  also  owned,  in  fee  simple, 
a  contiguous  tract  of  twenty  one  acres.  After  her  death,  it  seems  that  the 
father  and  his  children  entered  into  a  contract  kxsking  to  the  payment  of 
her  debts,  which  amounted  to  S500.  By  this  contract,  all  of  the  land  con- 
stituting the  farm,  with  the  exception  of  the  house  and  the  ten  acres  upon 
which  it  stood,  was  put  under  the  management  and  control  of  L.  W.  Kiddle^ 
who  was  to  rent  it  and  apply  the  proceeds  to  the  payment  of  the  debts  of  his- 
ni  ither. 

After  the  expiration  of  a  number  of  years,  the  father  married  again,  and» 
as  A  result,  an  estrangement  has  crept  in  between  him  and  his  children. 
This  action  was  instituted  for  a  division  of  the  above-mentioned  land  be- 
tween the  children;  Louis  W.  Riddle  was  plaintiff,  his  father  and  his 
brothel's  and  sisters  were  defendants.  The  father  filed  an  answer,  counter- 
claim and  cross  petition,  setting  up  the  contract  existing  between  him  and 
his  children  in  reference  to  the  debts  of  their  mother,  alleging  that,  under 
it,  they  had  taken  charge  of  the  farm,  with  the  exception  of  the  house  and 
ten  acres  of  ground  occupied  by  himself,  and  used  it  for  their  own  interest; 
that  it  was  reasonably  worth  the  sum  of  1200  per  year,  and  that  they,  there- 
fore, had  received  in  value  a  sum  sufficient  to  have  paid  off  all  the  debts  of 
Elizabeth  Riddle;  that  he,  himself,  in  order  to  avoid  being  sued,  had  paid 
off  Mine  of  the  debts,  amounting  in  the  aggregate  to  $147;  and  he  prayed 
for  a  judgment  requiring  the  children  to  pay  all  their  mother's  debts,  in- 
cluding the  sum  of  S147  due  to  himself. 
Tlie  learned  trial  judge  was  of  opinion  that,   inasmuch  as  the  appellees  at 

their  mother's  death  became  the  owners  of  the  four  tracts  of  land  in  whicl^ 
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■she  had  a  life  estate,  and  they,  as  her  childreD,  were  not  bound  for  her 
debts,  that,  therefore,  the  contract  entered  into  between  appellant  and  ap- 
pellees looking  to  the  payment  of  her  debts  out  of  the  rents  and  profits  of 
the  land  in  question,  was  without  consideration  and  vo^d.  In  this  we 
think  he  erred  by  overlooking  the  fact  that,  as  part  of  the  consideration  of 
the  contract  in  question,  appellant  had  placed  in  charge  of  L.  W.  Kiddle  his 
interest  in  the  tract  of  twenty-one  acres,  which  constituted  a  part  of  his 
wife's  estate:  and,  while  it  may  be  true  that  there  was  an  Inequality  In  the 
consideration  of  the  contract  moving  from  the  father  and  children,  respec- 
tively, the  court  will  not  enter  into  its  adequacy,  if  there  was  a  considera- 
tion at  all.  The  trust  fund  created  by  the  contract  for  the  payment  of  the 
•  debts  of  Elizabeth  Biddle  was  made  up  in  part  of  appellant's  interest  in  the 
twenty-one  awes,  of  which  his  wife  died  seized  in  fee  simple,  and  this  was 
sufficient  to  uphold  the  contract.  This  being  true,  appellant  was  interested 
In  the  speedy  payment  of  the  indebtedness  of  his  wife's  estate,  because, 
V7henever  that  was  fully  discharged,  he  was  to  receive  back  his  land;  conse- 
quently, he  was  deeply  interested  in  preventing  the  accumulation  of  costs 
of  actions  instituted  by  the  creditors,  and,  therefore,  had  the  right  to  pro- 
iiect  himself  from  this  loss  by  paying  ofit  the  debts  without  suit;  and  having 
Mlone  so,  he  was  subrogated  to  the  rights  of  the  creditors  whose  debts  he 
had  extinguished,  and  to  that  extent  had  a  lien  upon  whatever  estate  she 
'had  left,  subject  to  the  payment  of  her  debts.  Certainly,  appellees'  interest 
In  the  remainder  of  the  tract  of  twenty-one  acres  was  liable  for  the  debts  of 
the  decedent,  and  appellant  had  a  right  to  subject  this  interest  to  the  pay- 
ment of  whatever  just  claim  he  had  against  the  estate  by  subrogation. 

For  the  reasons  indicated  the  judgment  is  reversed  for  proceedings  con- 
sistent herewith. 


DORSEY'S   ADM'X  V.  LOUISVILLE   &   NASHVILLE   R.  R.    CO.,  &c. 

(Filed  May  37,  1904~Not  to  be  reported.) 

1.  Railroads— Damages— Where  the  evidence  shows  that  shortly  before  the 
'death  of  appellant's  intestate  he  said  to  another  "I  am  drunk  this  morning 
And  I  don't  care  what  I  do  and  I  would  as  soon  be  dead  as  alive,"  and  then 
going  in  the  direction  of  a  railroad  where  a  train  going  twenty-flve  or  thirty 
miles  an  hour  soon  passed,  was  found  ^oon  thereafter  lying  against  a  fence 
near  the  track,  unconscious  and  badly  injured  in  the  head  and  shoulder,  there 

•can  be  no  recovery  against  the  railroad  company  for  damages  for  his  death. 
There  is  nothing  in  the  record  to  show  that  he  was  in  such  position  as  to  be 
•seen  by  those  in  charge  of  the  train.  He  was  evidently  drunk  and  iwrhaps 
asleep  when  the  train  struck  him.  4>  peremptory  instruction  to  find  for  the 
defendant  was  proper. 

2.  Same — Pleading— In  an  action  against  a  railroad  company  for  damages, 
the  court  properly  refused  to  i)ermjt  the  plaintiff  to  file  an  amended  petition 
which  charged  that  the  company  was  without  title  to  the  right  of  way. 
Whether  it  had  title  or  not  it  had  possession,  and  one  was  no  less  a  trespasser 
^lpon  its  track  because  it  had  taken  possession  of  the  ground  wrongfully. 

A.  B.  Cole  for  appellant. 

W.  H.  Wadsworth  and  Benjamin  D.  Warfleld  for  appellee. 

Appeal  from  Mason  Circa  it  Court. 
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Opinion  of  the  courfc  by  Judge  Hobson. 

G«orge  Dorse  J  was  a  laborer  on  the  farm  of  C.  D.  Russell,  In  Mason 
county.  On  Sunday  morning,  August  10,  1902,  about  half  past  flve  o'clock, 
his  wife  gave  him  the  milk  bucket  and  he  left  the  house  with  the  bucket  to 
milk  the  cows.  He  had  been  to  Maysville  the  night  before  and  w^s  under 
the  Influence  of  liquor,  having  been  out  all  night.  He  did  not  milk  the 
cows,  but  went  to  the  house  of  Charley  Brown,  another  laborer  on  the  farm, 
and  had  some  conversation  with  Brown's  wife  in  which  he  said,  '*!  am 
dmnk  this  morning  and  I  don't  care  what  I  do  and  I  would  as  soon  be  dead 
as  alive."  Soon  after  this  he  left  Brown's  house,  walking  down  the  rail- 
road track,  and  Brown  went  with  him  till  they  got  to  a  bridge.  There 
Brown  turned  around  and  went  home.  Not  long  after  this  a  train  came 
along  running  about  twenty-flve  miles  an  hour.  Forty  or  forty-five  minutes 
afterward,  Dorsey  was  found  at  the  far  end  of  the  bridge  from  Brown's  house, 
unconscious.  He  was  lying  against  the  tenv-e  about  six  feet  from  the  abut- 
ment of  the  bridge,  face  downward.  There  was  a  jagged  larceratlon  in  the 
front  of  his  head  about  an  inch  and  a  ha]f  in  size.  There  was  also  a  cut  all 
the  way  across  his  head  at  the  back  at  the  base  of  the  skull;  there  were  two 
bruises  on  his  right  arm;  across  his  right  shoulder  there  was  a  bruise  about 
six  inches  and  in  the  center  of  it  there  was  a  hole  about  six  inches  deep, 
which  the  witness  at  first  thought  was  where  somebody  had  shot  him.  This 
hole  was  ragged.  Nothing  was  seen  on  the  track  that  indicated  what  made 
the  wounds.  The  abutment  tapers  off  gradually  to  the  fence;  there  was 
blood  on  it  and  blood  on  down  to  the  bottom  v^here  the  grass  was.  There 
was  a  road  crossing  some  little  distance  from  the  bridge  which  the  train 
passed  as  it  approached  it;  and  the  plaintiff  introduced  some  proof  that  the 
usual  signals  wer^  not  given  for  this  crossing.  Dorsey  died  of  the  injuries 
without  regaining  consciousness,  and  this  suit  was  brought  to  recover  for 
his  death.  For  a  quarter  of  a  mile  before  the  train  reached  the  bridge  the 
track  was  straight,  and  as  it  passed  Brown's  house,  which  was  within  this 
distance  of  the  bridge,  he  noticed  a  man  in  the  cab  of  the  engine  apparently 
looking  down  the  track.  The  plaintiff  charged  that  the  men  in  chaige  of 
the  train  saw  the  peril  of  her  intestate  and  could,  by  ordinary  care  after 
perceiving  his  danger,  have  averted  the  injury  to  him.  At  the  conclusion  of 
the  evidence  the  court  instructed  the  jury  peremptorily  to  find  for  the  de- 
fendant. 

The  plaintiff  alleged  that  her  intestate  had  sat  down  on  the  end  of  the 
cross  ties  and  fallen  asleep.  But  the  proof  entirely  fails  to  show  what  posi- 
tion he  was  in  as  the  train  approached  him.  There  are  circumstances  in  the 
case  apart  from  the  nature  of  his  wounds  which  would  lend  at  least  to  a  sus- 
picion that  he  was  not  killed  by  the  train,  but  aside  from  this  there  is 
nothing  In  the  proof  showing  that  he  was  in  a  position  in  which  he  might 
have  been  seen  by  the  trainmen  as  they  approached.  He  was  evidently  quite 
drunk  and  probably  asleep  when  the  train  approached  him.  The  noise 
roused  him  up  and  whether  this  was  in  time  for  the  engineer  to  have  per- 
ceived his  danger,  there  is  nothing  in  the  record  to  show.  He  was  a  tres- 
passer. The  company  had  no  right  to  expect  his  presence  on  the  track.  The 
failure  to  give  signals  of  the  approach  to  the  crossing  was  not  negligence  as 
to  him.    There  can  be  no  recovery  because  a  lookout  was  not  kept.     The 
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faot  that  a  man  was  seen  in  the  oab  apparently  looking  down  the  track  as  it 
passed  Brown's  honse,  was  not  proof  that  he  saw  Dorsey,  because  it  is  not 
phown  where  Dorsey  was  then,  or  in  what  position  he  was.  It  is  as  reason- 
able that  he  was  lying  down  by  the  side  of  the  track,  as  it  is  that  h^  was 
sitting  iipon  the  end  of  the  ties  in  the  sight  of  the  engineer.  The  case  seema 
to  be  on  all  fours  with  L.  A  N.  B.  B.  Co.  v.  Vittitoe*s  Adm'r,  10  Ky.  Law 
Bep.,  618,  with  the  exception  that  the  person  injured  there,  was  a  boy  twelve 
years  old,  and  was  killed  right  at  a  crossing. 

The  court  properly  refused  to  allow  the  amended  petition  to  be  filed  in 
which  the  plaintiff  charged  that  the  railroad  company  was  without  title  to 
the  right  of  w^ay;  for  whether  it  had  title  or  not  it  was  in  possession,  and 
Dorsey  was  no  less  a  trespasser  upon  its  track  because  it  had  taken  posses- 
sion of  the  ground  w^rongfully.  The  cases  where  railroad  tracks  have  been 
l2iid  in  public  highways  without  right,  rest  upon  a  different  principle.  There 
the  traveler  on  the  highway  is  not  a  trespasser,  for  he  is  where  the  traveling^ 
public  have  a  right  to  be. 

Judgment  affirmed. 


PLANTERS  BANK  AND  TBUST  CO.  v.  MAJOB. 
(Filed  May  27,  1904-Not  to  be  reported. ) 
Landes  &  Allensworth  and  Downer  &  Bussell  for  appellant. 
J.  W.  Hopkins  for  appellee. 
Appeal  from  Christian  Circuit  Court. 
Judge  Hobson  delivered  the  following  response  to  i)etition  for  rehearing: 

"We  have  carefully  considered  the  earnest  petition  for  rehen ring  filed  for  ap- 
pellee, but  a  reconsideration  of  the  case  falls  to  satisfy  us  the  opinion  should 
be  modified,  without  questioning  the  sincerety  of  the  testimony  of  Mrs. 
Major  or  her  father.  In  view  of  the  way  the  Girard  notes  were  taken  and 
assigned  and  the  other  fuc?ts  shown,  we  conclude  that  the  fund  is  liable  for 
the  debts  of  the  hiisbatul. 

Petition  overruled. 


LOVITT  v.  ckp:ekmoue. 

(Filed  May  27,  1904— Not  to  be  reporttd.) 

Pleading— A  pleading  is  defective,  which,  in  an  action  for  damages  for  in- 
juries resulting  from  a  boiler  explosion,  does  not  all^'Jre  that  the  mas- 
ter could  have  dlsooven*d  defects  in  the  boiler  by  the  exercise  of  ordinary 
diligence,  or  that  the  lessor  had  fraudulently  representetl  it  to  bo  safe:  and 
the  court  will  not  anticipate  a  probable  case  and,  therefore,  does  not  decide 
what  the  effect  of  these  averments  would  have  been  had  they  been  made. 

Sharp  &  Slier  and  Tye  &  Denham  for  appellant. 

O.  H.  Waddle  and  K.  D.  Perkins  for  appellee. 

Appeal  from  W'hltley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant,  Lovitt,  was  injured  by  the  explosion  of  the  boiler  that  In- 
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jored  Kiog,  who  instituted  an  aotlon  against  appellee,  Greekmore,  for  dam- 
ages for  the  Injuries  sustained.  Both  appellant  and  King  were  employes  of 
Warren. 

This  court  passed  upon  ^ng's  case  in  King  v.  Greekmore,  S5  Ky.  Law 
Rep.,  1800,  and  the  statement  of  facts  in  that  opinion  And  the  con8i(*?ration 
of  the  questions  of  law  applicable  thereto,  obviates  the  necessity  of  an  elab- 
omte  statement  of  faots  and  a  discussion  of  the  legal  questions  involved.  In 
the  amended  petition  filed  after  the  decision  in  the  King  case,  the  appellant 
averred  that  appellee  knew  at  the  time  he  leased  the  mill  to  Warren  that  the 
boiler  was  dangerous  and  defective  and  unfit  and  unsafe  for  use.  until  it 
was  inspected,  tested  and  repaired.  The  appellant  did  not  state  a  cause  of 
action.  If  Greekmore  had  fraudulently  represented  the  boiler  to  be  safe  for 
nse  and  there  had  been  defects  in  it  that  Warren  could  not  have  discovered 
by  the  ezeroiqe  of  ordinary  care,  and  by  reason  thereof  an  action  could  have 
been  maintained  against  Greekmore  by  one  of  Warren's  employes  who  was 
Injured  by  the  explosion  of  the  boiler,  the  appellant  has  not  shown  himself 
entitled  to  do  so,  as  no  such  averments  were  made.  As  no  such  averments 
are  made^  the  court  does  not  deem  it  proper  to  anticipate  a  possible  case  and 
decide  it,  hence  the  court  does  not  express  any  opinion  as  to  what  would 
have  been  the  effect  of  such  averments  had  they  been  made. 

The  judgment  is  affirmed. 
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HUNDLEY,  &c.  v.  SAME. 
(Filed  May  27,  U)04--Not  to  be  reported. ) 

1.  Mortgage  lien — Equitable  defense— Motion  to  transfer  to  ordinary  docket 
—The  first  case  is  an  notion  to  enforce  a  niortgaKe  on  property  of  the  defend- 
ant to  which  defendant  pleads  fraud  in  the  sale  of  the  machine,  and  asks  a 
cancellation  of  the  contract  or  its  rescis.slon,  and  placing  the  ptirtieR  in  statu 
quo,  which  is  an  equitable  defense  and  asks  equitable  relief,  and  the  de- 
fendant's motion  to  transfer  the  action  to  the  ordinary  docket  was  properly 
OYemiled. 

8.  Sale  of  threshing  machine — Breach  of  warranty— Fraud  and  misrepre- 
sentation—Finding of  chancellor — In  a  defense  claiming  danmges  for  fraud 
and  misrepresen tuition  in  the  sjile  of  a  threshing  machine,  and  for  breach  of 
warranty,  where  the  proof  is  conflicting,  and  vague  and  unsatisfactory  as  to 
whether  the  seller  was  notified  of  the  alleged  defects  in  the  machine,  and  It 
was  kept  and  used  by  the"  defendant  until  the  notes  given  therefor  were  sued 
on.  this  court  is  unvvilling  to  disturb  the  chancellor's  finding  on  the  facts. 

8.  Common  law  defense — No  consideration — Error  not  affecting  substan- 
fcial  rights  of  parties — In  the  second  case,  while  there  is  a  |irayer  in  the  an- 
swer that  the  note  sued  on  be  cancelled,  it  Is  In  effect  only  a  plea  of  want  of 
consideration  in  the  note,  and  for  a  judgment  for  the  amount  they  had  paid 
over  and  above  the  value  of  the  property  obtained,  which  is  a  common  law 
defense,  the  case  should  have  been  transferred  to  the  common  law  docket  on 
motion  of  the  defendants.  But  it  is  provided  in  the  Civil  Code,  that  the 
court  must,  at  every  stage  of  the  proceeding,  disregard  errors  which  do  no^ 
affect  tlie  substantial  rights  of  the  parties  complaining  and  that  no  judg- 
ment shall  be  reversed  for  such  errors;  and  the  proof  falling  to  show  there 
was  any  other  warranty  except  the  written  one,  which  the  proof  shows  th** 
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defendants  themselves  did  not  comply  with  it,  they  could  not  maintain  an 
action  on  it,  and  we  conclude  they  were  not  substantially  prejudiced  by  the 
form  of  the  trial,  for  the  result  must  have  been  the  same  on  either  docket. 

H.  P.  Cooper  for  appellants. 

Johr^c Chord  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

By  a  written  contract  of  date  June  2*.),  1898,  Thomas  Hundley  and  M.  Davis 
bought  of  the  J.  I.  Case  Threshing  Machine  Co.  a  twelve-horse  engine,  sep- 
arator and  stacker,  for  which  they  agreed  to  pay  $1,805.  They  paid  all  the 
price  but  the  last  note  for  t-lOo,  and  the  company  filed  suit  on  January  17, 
1901,  to  recover  judgment  on  the  note  and  to  enforce  a  mort>gage  given  as 
security  on  the  machinery  and  a  house  and  lot.  In  the  meantime,  on  June 
29,  1900,  M.  Davis  and  his  son,  Gnrrett  Davis,  had  bought  of  the  J.  I.  Case 
Threshing  Machine  Co.  a  fifteen -horse  engine,  separator  and  stacker  for 
11,435,  to  secure  which  they  gave  a  mortgage  on  that  machinery  and  on  M. 
Davis'  hnlf  of  the  outfit  which  he  and  Hundley  had  bought,  and  also  on  some 
personal  property  of  Davis.  Suit  was  filed  by  the  company  on  January  17th 
to  recover  the  purchase  money  for  this  engine  and  separator,  and  enforce 
the  mortgage  given  to  secure  it.  The  two  suits  were  consolidated.  This 
order  was  proper  as  a  lien  was  sought  in  lx)th  actions  hn  the  same  property. 
On  final  hearing  the  court  entered  judgment  in  favor  of  the  plaintiff  in  both 
cases  and  the  two  separate  appeals  before  us  are  prosecuted  by  the  defend- 
ants. As  the  questions  made  are  difTerent,  the  appeals  will  be  disposed  of 
separately,  the  appeal  of  the  two  Davlses  being  taken  up  first.  When  they 
filed  their  answer  they  moved  the  court  to  transfer  the  action  to  the  ordinary 
•docket.  The  court  overruled  the  motion,  and  of  this  they  complain. 
Whether  the  court  ruled  correctly  depends  upon  the  defense  which  they  set 
up.  The  material  allegations  of  their  answer  are  as  follows:  "These  de- 
fendants si\y  that  on  or  about  June  10,  1900,  they  contrActe<l  with  plaintiff 
for  one  J.  I.  Case  fifteen-horse  power  steam  traction  engine  and  separator 
with  weigher,  bagger,  wind  stacker  and  all  appurtenances  necessary  to  make 
a  first  class  threshing  machine  nnd  free  from  defects  in  all  its  parts.  The 
machine  contracted  for  was  to  be  new  or  good  as  new ;  it  was  to  do  first  class 
work  and  to  be  worth  f  1,435.  Under  this  contract  and  for  such  machine 
which  wns  warranted  to  be  as  contracted  for,  the  defendants  executed  to 
plaintiff  the  notes  and  mortgage  sued  on,  said  notes  aggregating  the  sum 
of  SI. 485.  The  machine  as  contr.icted  for,  however,  was  never  delivered  to 
defendants.  The  machine  furnished  defendants  under  the  aforesaid  con- 
tract and  described  in  plaintiffs'  petition  herein,  was  not  a  first  class  ma- 
chine, nor  was  it  free  from  defects.  The  ninchine  furnished  defendants,  as 
aforesaid,  was  not  new  or  as  good  as  new;  it  would  not  do  first  class  work 
nor  was  it  worth  $l,48o.  or  any  other  sum  over  1700.  Defendants  did  not 
know  of  the  condition,  value,  quality  or  working  qualities  of  the  machine 
furnished  them  as  aforesaid,  until  they  undertook  to  fill  the  contracts  which 
they  had  made  for  the  threshing  season  of  1900.  After  learning  of  the  con- 
dition, quality  and  value  of  the  machine  furnished  as  aforesaid,  and  before 
the  institution  to  this  action,  the  defendants  tendered  said  machine  back  to 
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plaintiff  in  as  good  condition  as  when  reoelved,  and  demanded  of  plaintiff* 
their  notes  sued  on;  and  defendants  do  now  and  herewith  tender  plaintiff  the 
nid  machine  in  fnll  satisfaction  of  the  several  notes  herein  sued  on.  De- 
fendants ask  the  court  to  cancel  each  of  said  notes  and  mortgage  and  to  re- 
quire plaintiff  to  surrender  same  to  defendants  and  to  take  back  Its  ma- 
shine,  and  ask  judgment  for  their  costs  herein  expended.'* 

Where  an  equitable  defense  is  pleaded  or  equitable  relief  Is  demanded  by^ 
the  defendant,  the  court  is  not  required  to  transfer  the  action  to  the  ordinary 
docket..  The  cancellation  of  a  contract,  or  its  rescission  and  the  placing  of 
the  parties  in  statu  quo,  is  an  undoubted  juiisdictlon  of  the  chancellor.  The 
common-law  court  has  no  power  to  grant  such  relief.  The  answer  above 
quoted  plainly  sought  a  rescission  of  the  contract,  and  when  the  defendants- 
stood  upon  their  rights  to  hav^  the  contract  rescinded  they  could  not,  while 
asking  this,  also  ask  a  transfer  of  the  case  to  the  ordinary  docket,  because 
they  were  not  willing  to  stand,  as  shown  by  their  pleadings,  and  keep  the 
machinery,  but  desired  to  have  the  machinery  returned  to  the  seller  and  the 
notes  and  mortgiige  cancelled.    The  court,  therefore,  proi)er]y  overruled  the 

• 

motion  to  transfer  the  action  to  the  ordinary  docket,  and  while  the  proof  i& 
conflicting,  in  view  of  the  written  contract  between  the  parties  we  are  un- 
willing to  disturb  the  chancellor's  conclusion  on  the  facts.  The  written 
warranty  was  as  follows:  *'It  is  warranted  to  be  of  good  material,  and  to  do 
as  good  work  as  any  made  in  the  United  States,  of  similar  style  and  like 
amount  of  use,  if  properly  operated  by  competent  persons,  and  the  printed 
rules  and  directions  of  manufacturers  intelligently  followed.  If  purchasers, 
by  so  doing,  after  a  trial  of  ten  days,  are  unable  to  make  the  same  operate 
well,  written  notice  shall  at  once  be  given  to  J.  I.  Case  T.  M.  Co. .  at  Ba- 
cine,  Wi.<«.,  and  also  to  the  agent  from  whom  purchased,  stating  wherein  it 
fails  to  satisfy  the  warranty,  and  reasonable  time  shall  be  given  to  said  com- 
pany to  send  a  competent  person  to  remedy  the  difficulty,  the  purcha.ser  ren- 
dering necessary  and  friendly  assistance;  said  company  reserving  the  right  to 
replace  the  defective  part  or  parts,  and  if  then  the  machinery  can  not  be  made 
to  fill  the  warranty,  the  part  ihat  falls  Is  to  be  returned  by  the  purchaser  free 
of  charge  to  the  place  whero  received,  and  another  substituted  therefor  that 
shall  fill  the  warranty,  or  the  notes  and  money  for  such  part  immediately 
returned  and  no  further  claim  made  on  the  company.  Failure  to  make  such 
trial,  or  give  such  notices,  in  any  respect,  shall  be  conclusive  evidence  of 
due  fulfillment  of  warranty  of  the  part  of  said  company,  and  that  the  ma- 
chinery is  satL-ifactory  to  the  purchasers;  and  any  assistance  rendered  by 
the  company,  its  agents  or  its  servants  in  operating  or  in  remedying  any 
actual  or  alleged  defect,  either  before  or  after  the  ten  days'  trial,  shall  in  no 
case  be  deemed  any  waiver  of,  or  excuse  for  any  failure  of  this  warranty." 

The  written  notices  referred  to  were  not  given.  In  fact  the  proof  Is  very 
vague  as  to  when  any  notices  wew  given  of  trouble  with  the  machinery,  or 
of  the  alleged  offer  to  return  the  machinery  to  the  Case  Co.  In  cases  of  this 
sort,  where  property  is  sold  under  a  written  warranty,  the  purchaser  must, 
if  he  would  look  to  the  seller  on  the  warranty,  comply  with  Its  terms. 
There  is  good  reason  for  the  rule  which  requires  that  the  purchaser  shall 
promptly  give  notice  of  defects  in  the  machinery  and  offer  to  return  it  if  he 
wishes  the  contract  rescinded.  (McCormic  Harvesting  Machine  Co.  v. 
Arnold,  26  Ky.  Law  Rep.,  669.) 
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The  answer  of  the  defendants  in  the  other  case  is  somewhat  different.  So 
far  as  niiiterial.  it  Is  in  these  words: 

* 'These  defendants  saj  that  on  or  about  January  39,  1808,  they  con- 
tracted with  plaintiff  for  one  J.  I.  Case  twelve-horse  power  steam 
traction  engine  and  separator  with  trucks,  stacker  and  all  appurtenances 
necessary  to  make  a  first  class  threshing  machine  of  first  class 
make  and  material.  Said  machine  was  to  be  free  from  defects  in  all  its 
parts,  and  was  to  be  a  new  machine  and  worth  tl,895.  Under  this  contract 
for  such  machine,  defendants  execute^  to  plaintiff  the  note  and  mortage 
sued  on,  together  with  certain  other  not<es  aggregating  in  all  the  said  sum 
of  $l,89f>.  The  machine,  as  contracted  for,  however,  was  never  delivered  to 
defendants.  The  machine  that  was  furnished  by  plaintiff  to  defendants  and 
dHScribed  in  the  petition  and  mortgage  herein,  was  not  of  first  class  make  or 
material,  nor  was  it  free  from  defects  in  ai^y  of  its  parts,  nor  was  it  a  first 
class  machine.  The  machine  furnished,  as  aforesaid,  was  not  new  nor  was 
It  worth  ?i.HW6,  or  any  sum  over  $695.  The  defendants  were  not  machinists 
a!ul  were  compelled  to  and  did  rely  solely  upon  plaintiff's  contract  with 
them,  and  relying  on  plaintiff's  promises  to  make  good  its  aforesaid  contract, 
they  paid  plaintiff  on  said  purchase  price  the  sum  of  SOSO,  which  was  S236 
more  thrin  ^he  machine  furnished  defendants  and  described  in  plaintiff's 
petition,  was  worth.  Defendants  say  the  machine  received  from  plaintiff,  as 
aforesaid.  >vas  not  worth  more  than  $605,  and  these  defendants  have  already 
paUl  plaintiff  more  than  the  value  of  the  machine  furnished  them,  and  de- 
fendants now  ask  that  the  note  herein  sued  on  be  cancelled  and  held  for 
naught.  Defendants  also  ask  judgment  against  plaintiff  for  the  said  sum 
of  1235,  and  for  all  proper  relief. 

"Third.  Defendants  say  that  a  threshing  machine  as  contracted  for 
with  plaintiff,  as  aforesaid,  was  worth  |7U0  more  than  the  maobine 
furnished  defendants  as  herein  stated,  and  they  were  damged  by 
plaintiff  in  the  sum  of  S700  by  its  failure  to  furnish  them  such 
threshing  machine  as  contrasted  for  and  for  which  the  note  sued  on  was 
executed.  And  if  the  court  should  refuse  to  cancel  the  note  sued  on  and 
give  judgment  for  the  defendants  as  asked  for  above,  then  in  that  event  de- 
fendants ask  judgment  against  plaintiff  for  damages  in  the  sum  of  S700. 

' '  Fourth.  These  defendants  say  that  they  were  at  all  times  herein  mentioned 
partners,  and  as  such  contracted  with  plaintiff  for  a  machine  and  for  which 
the  notes  and  mortgage  sued  on  were  executed.  Said  machine  was  represented 
and  warranted  by  plaintiff  to  be  a  fir.st  class  machine  in  make  and  material, 
and  free  from  defects  in  all  its  parts,  but  defendants  say  the  machine  fur- 
nished them  by  plaintiff  and  in  controversy  was  not  of  first  class  make  or 
material  nor  was  it  free  from  defects  in  any  of  its  parts;  on  the  contrary, 
said  machinery  was  defective  in  all  its  parts,  particularly  In  two  of  its  drive 
whieols  ami  one  of  its  cylinders,  and  defendants  say  that  as  a  result  of  said 
deftM'ts  thi'v  were  deprived  of  the  use  of  said  machinery  for  threshing  and 
other  piwp.)se3  a  great  portion  of  the  time  during  the  years  189S  and  1899,  and 
pivvented  from  filling  remunerativ^»  contrncts  for  the  use  of  said  engine  and 
machine  during  each  of  said  years,  and  they  were  thereby  damaged  in  the 
sum  of  !f70u.  The  defendants  say  tlu-y  relied  upon  plaintiff's  aforesaid  repre- 
s'ntations  and  warranty,  and  but  for  which  they  would  not  have  purchased 
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said  xuachineiTi  and  by  plaiDtiff's  breach  of  said  representations  and  war- 
ranty as  aforesaid,  these  defendants  were  damaged  in  the  sum  of  1700;  and  if 
the  court  should  refuse  these  defendants  the  relief  asked  in  the  second  or 
third  paragraphs  of  this  their  answer,  set-off  and  counterclaim,  then  in  that 
event  defendants  ask  judgment  against  the  plaintiff  for  damages  in  the  sum 
of  f700  for  breach  of  contract  and  warninty  oforesiiid,  and  pray  for  all  gen- 
eral, special,  equitable  and  porper  relief." 

While  there  is  a  prayer  in  this  answer  that  the  note  sued  on  be  cancelled, 
it  is  in  effect  only  a  plea  of  want  of  consideration  in  the  note  and  for  a 
judgment  fcr  the  amount  they  had  paid  over  and  above  the  value  of  the 
propert.y  received;  which  is  a  common  law  defense.  There  is  also  an  allega- 
tion of  a  warranty  and  of  $700  damages  by  reason  of  the  warranty  which  is 
pleaded  as  a  counterclaim.  This  plea  is  a  common-law  defense  and  should 
regularly  have  been  transferred  to  the  common- law  docket  on  the  motion  of 
the  defendants.  But  it  is  provided  in  the  Code  of  Priictlce  that  the  court 
must,  at  every  stage  of  the  proce^tding,  disregard  errors  which  do  not  affect 
the  substantial  rights  of  the  parties  complaining,  and  that  no  judgment  shall 
be  reversed  by  reason  of  such  errors.  The  plaintiff  replied  to  the  answer  of 
the  defendant,  showing  that  the  property  was  sold  under  the  written  war- 
ranty above  quoted,  and  while  the  defendants  attempted  in  their  pleading 
to  rely  on  an  oral  warranty,  their  proof  his  not  sufficient  to  show  that  any 
other  warranty  was  made  than  that  set  out  in  the  writing.  They  gave  their 
own  depositions  and  failed  to  establish  a  parol  warranty.  They  did  not 
comply  at  all  with  the  written  warranty  and  can  maintain  no  action  upon 
it.  In  fact,  it  is  very  plain  from  the  proof  that  the  things  of  which  they 
now  complain,  were  troubles  that  did  not  arise  within  ten  days  after  they 
began  the  operation  of  the  machine.  After  they  had  operatetl  the  machine 
a  whole  season  they  wrote  the  company  the  following  letter: 

"Lebanon,  Ky  ,  November  1,  li:98 
*'We  purchased  a  J.  I.  Case  threshing  machine  and  have  run  it  this  sea- 
son. It  has  given  perfect  satisfaction  to  every  one  we  work  for.  The  J.  I. 
Case  beats  the  world  for  threshing  orchard  grass  and  timothy  seed.  We 
made  little  over  an  avemge  run  with  the  other  machines  in  this  part  of  the 
country.  I  Wiiuld  advise  every  one  that  wanted  to  buy  a  machine  to  buy  the 
J.  I.  Case  threshing. 

"I  am  an  engineer  myself.  I  have  been  running  different  engines  for 
thirteen  years.  I  find  this  to  be  the  easiest  engine  to  keep  ui)  that  I  ever 
s:iw.  The  J.  I.  Case  compound  engine  uses  less  fuel  and  less  water  than 
any  other  engine  on  the  market  today.  This  engine  speaks  for  itself;  all 
you  have  got  to  do  is  to  try  it.  Any  farmer  that  ever  had  a  J.  I.  Case  to 
thrt'Sh  for  thenj  will  not  let  any  other  touch  their  grain.  We  threshed  a 
little  over  30,000  buahel.s  of  wheat.  All  that  we  threshed  for,  want  us  to 
thresh  again.  T.  H.  HUNDLEY  &  CO." 

This  letter  wa«  written  by  appellant  Hundley's  daughter,  in  his  pre.sence, 
his  engineer,  Welsh,  who  had  run  the  engine  that  season,  assisting  her  in 
getting  it  up.  Hundley,  from  his  own  testimony,  plainly  understood  at  the 
time  the  general  tenor  of  the  letter.  The  only  trouble  alleged  was  in  the 
engiU'*,  The  drive  wheels  became  unwelded,  there  was  a  sand  hole  in  the 
cylinder  and  the  pump  did  not  work.     The  drive  wheels  ore  the  wheels  that 
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run  on  the  ground  by  which  the  engine  is  propelled.  When  they  became 
unwelded  they  were  first  patched  at  a  blacksmith  shop,  and  that  proving 
unsatisfactory,  they  were  sent  to  the  factory  and  fixed.  When  the  hole  came 
in  the  cylinder  a  new  one  was  furnished.  A  piece  of  wood  had  worked  into 
the  pump,  and  this  was  taken  out.  These  were  all  the  troubles,  and  from 
all  the  evidence  we  are  constrained  to  the  conclusion  that  there  never  would 
have  been  any  complaint  about  this  engine  if  the  second  rig  had  not  been 
purchased.  The  evidence  for  the  defendant  utterly  fails  to  make  out  a  de- 
fense under  the  written  warranty  as  to  this  eni?ine,  and  if  the  case  had  been 
referred  to  a  jury,  the  court  would  have  been  required  to  give  the  jury  a  per- 
emptory instruction.  W^e,  therefore,  conclude  that  the  defendants  were  not 
substantially  prejudiced  by  the  form  of  the  trial,  for  the  result  must  inevit- 
ably have  been  the  same  on  either  docket 

There  is  more  merit  in  the  defense  in  the  other  case.  The  engine  there 
was  plainly  defective.  But  it  was  a  second  hand  engine,  bought  as  such  at 
a  reduced  price,  and  sold  under  a  written  contract.  The  purchaser  failed  to 
comply  with  the  contract  so  as  to  entitle  him  to  relief  under  it.  We  c*in  not 
make  a  contract  for  the  parties.  We  can  only  enforce  the  contract  which 
they  made  The  writing  merged  the  previous  oral  negotiations  between  the 
parties,  and  proof  of  what  was  said  thus  in  the  negotiation  is  not  com- 
petent to  vary  or  add  to  the  terms  of  the  written  contract  with  which  the 
trade  was  closed. 

The  judgment  in  each  case  is,  therefore,  afBrmed. 


FIELDS*  HEIRS  v.  NAPIER,  &c. 
(Filed  May  27,  1S04— Not  to.be  reported. ) 

1.  Lands— Resulting  trust— Where  land  belonging  to  A.  F.  was  sold  under 
a  judgment  against  him  in  favor  of  the  State  and  purchased  by  the  State, 
and  subsequently  redeemed  by  him,  and,  with  his  consent,  conveyed  by  the 
State  to  his  son.  R.  F.  F.  no  use  or  trust  therein  results  to  H.  F.  under  sec- 
tion 2352,  Kentucky  Statutes,  providing  that  *'when  a  deed  shall  be  made  to 
one  person  and  the  consideration  shall  be  paid  by  another,  no  use  or  trust 
shall  result  in  favor  of  the  latter." 

2.  Champerty— Adverse  possession— H.  F.  having  continued  to  occupy  the 
land  by  the  consent  of  his  son,  and  recognized  his  son's  title  thereto  under 
said  deed,  did  not  acquire  adverse  possession  thereof. 

8.  Sale  and  mortgage  by  son— Father's  consent — Estoppel— The  son  having 
sold  the  mineral  rights  in  the  land  with  his  father's  consent,  and  in  which 
the  father  received  part  of  the  consideration  and  having  also  with  such  con- 
sent mortgaged  the  land  to  the  bank  to  secure  a  debt  which  he  owed  It,  for 
which  the  land  was  sold  and  purchased  by  appellee  Napier,  the  father  was 
estopped  to  question  such  acts  of  his  son  or  the  title  thus  acquired  by  Napier. 

4.  Dower— Homestead— The  widow  of  H.  F.  having  never  parted  with  her 
dower  right  in  the  land  owned  by  her  husband,  is  entitled  to  dower  therein, 
but  is  not  entitled  to  homestead  therein,  as  homestead  can  not  be  claimed 
against  the  State. 

E.  E.  Hogg  for  appellants. 

J.  J.  C.  Bach  and  W.  H.  Miller  for  appellee  Napier. 


fields'  heibb  v.  napieb,  &o.  241 

Bailey  P.  Wooten  and  Jesse  Morgan  for  appellee  Ylrginia  IroDi  Goal  and 
Coke  Go. 

Appeal  from  Perxy  Gircnit  Gourt. 

Opinion  of  the  court  by  Judge  Paynter. 

Henry  Fields,  now  deceased,  was  sheriff  of  Perry  county,  and  ddfaliUed. 
He  then  owned  land,  a  part  of  which  is  In  controversy  in  this  suit.    The 
State  sued  him   and  recovered  a  judgment,  and  in  1874  had  an  execution 
levied  upon  the  land  and  sold,  at  which  sale  It  became  the  purchaser.     Sub- 
sequently the  State  sold  the  land  to  Granville  Fields  and  accepted  his  not«a  < 
for  the  purchase  money,  with  the  decedent  as  surety.    Afterwards  Henry  ^ 
Fields  furnished  the  money  and  gave  it  to  his  son,  B.  F.  Fields,  to  pay  the-  - 
State  the  amounts  due  under  the  purchase  made  by  Granville  Fields.  Henry' 
Fields  seems  to  have  been  present  when  the  purchase  money  was  paid,  al-> 
though  he  did  not  apprise  the  representative  of  the  State  that  he  was  fur- 
nishing the  money.    The  auditor  of  public  accounts  made  K.  F.  Fields  a 
deed  for  the  land.     His  father  remained  in  possession  of  the  land  until  his 
death,  which  occurred  in  1900.    In  1887  K.  F.  Fields  conveyed  the  mineral 
rights  in  the  land  to  Trigg,  as  trustee.     Some  time  after  that  he  executed  a 
mortgage  to  the  Winchester  Bank  to  secure  a  note  which  he  owed  it.    That 
mortgage  was  enforced  by  a  judgment  of  the  court,  and  the  land  here  in  < 
controversy  was  sold  to  satisfy  the  debt  it  secured,  at  which  sale  the  appel- 
lee, S.  M.  Napier,  became  the  purchaser.    The  widow  and  heirs  of  Henry 
Fields  instituted   this  action  to  have  the  land  adjudged   to  them.    Henry  - 
Fields  died  intestate. 

They  claim,  first,  that  the  conveyance  of  the  land  to  B.  F.  Fields  was  pro- 
cured by  fraud;  second,  that  the  deed  to  him  and  the  purchase  by  Napier 
were  chanipertous;  third,  that  Henry  Fields  acquired  title  to  the  property 
by  adverse  possession.  It  is  denied  by  the  appellees  that  the  deed  to  K.  F. 
Fields  was  obtained  by  fraud  or  that  the  convfyancos  referred  to  wei'e  chani- 
pertous. They  claim  further,  first,  that  as  Henry  Fields  paid  the  money 
and  had  the  deed  made  to  his  son,  no  trust  resulted;  second,  that  he  waa 
estopped  to  question  appellees'  right  to  the  land.  It  is  evident  from  this 
record  that  Henry  Fit^lds  was  aware  that  the  land  had  been  conveyed  to  hia 
SOD,  K  F.  Fields,  ai^d  that  with  his  knowledge  and  consent  a  deed  was 
made  tu  the  OHnger  negro  for  part  of  the  tract,  and  also  one  to  his  son  in- 
law for  a  part  of  it. 

The  court  also  reaches  the  conclusion  that  he  was  aware  of  the  fact  that 
his  8on  had  conveyed  the  mineral  rights  in  the  land  to  Trigg,  as  trustee, 
aud  that  he  had  mortgaged  the  property  to  the  Winchester  Bank.  The 
father  had  some  purpose  in  furnishing  the  money  to  his  son  to  pay  for  the 
land.  H»*  kept  concealed  the  fact  that  he  had  furnished  the  money.  The 
same  reason  which  induced  him  to  thus  conceal  the  fact  that  he  had  fur- 
nished the  money  to  his  son  to  pay  the  State,  operated  to  induce  him  to  have 
the  conveyance  made  to  his  son.  We  reach  the  conclusion  that  the  convey' 
ance  was  made  by  the  auditor  of  public  accounts  to  B.  F.  Fields  with  his 
father's  consent. 

Section  8352,  Kentucky  Statutes,  provides  that:  '*When  a  deed  shall  be 
made  to  one  person,  and  the  consideration  shall  be  paid  by  another,  no  use ., 

vol.  26—16 
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\>t  trost  shall  result  in  favor  of  the  latter;  but  this  Bhall  not  result  in  anj 
tsaae  in  which  the  grantee  shall  have  taken  a  deed  in  his  own  name,  without 
^the  conneat  of  the  person  paying  the  consideration;  or  when  the  ^n^ntee,  in 
Wiotatibn  of  some  trust,  shall  purchase  the  lands  deeded,  with  the  effects  of 
^i«ih^)6her  person. ' ' 

By  reaon  of  this  statute  no  enforolbie  trust  resulted ;  however,  the  Ron  did 
not  deny  to  his  father  the  existence  of  a  trust,  but  for  a  purpose  of  their 
own  it  was  the  intention  of  the  father  and  son  that  It  should  he  understood 
by  other  persons  that  the  lund  belonged  to  the  son ;  hence  there  was  in  no 
proper  sense  an  adverse  claim  or  possession  by  the  father  as  npfainst  the  title 
of  the  son.  In  addition  to  that,  the  evidence  shows  that  Henry  Fields  re- 
ceived part  of  the  money  which  the  son  had  obtained  for  the  mineral  rights 
'which  are  now  claimed  by  the  Virginia  Iron,  Coal  and  Coke  Co.  primarily 
Iby  virtue  of  the  deed  which  he  executed  therefor.  IC  is  also  shown  that 
Henry  Fields  said  that  if  his  son  did  not  pay  the  bank,  the  land  would  be 
:SOod  for  it.  In  view  of  the  facts  of  this  case,  we  think  Henry  Fields  was 
•estopped  to  question  the  act  of  his  son  in  conveying  the  mineral  rights  and 
In  the  execution  of  the  mortgage  to  the  bank,  and  consequently  was  es- 
tiopped  to  question  the  sale  to  Napier  under  the  judgment  enforcing  the 
mortgage.  His  children  and  grandchildren  can  have  no  greater  right  in  the 
property  than  he  possessed.  If  he  lost  his  right  to  the  land  by  his  own  acts, 
Ills  children  and  grandchildren  could  derive  none  by  inheritance  from  him. 

In  view  of  the  conclusion  we  have  reached,  that  there  was  no  adverse  pos- 
«e£6ion  by  Henry  Fields,  it  is  unnecessary  to  discuss  the  question  of  cham- 
perty that  is  raised.  Of  course  if  the  deed  was  made  to  the  son  with  the 
ifather's  consent,  it  was  not  champertous.  If  he  is  estopped  to  question  the 
■Bot  of  his  son  in  making  the  conveyance  of  the  mineral  rights  a^d  the  exe- 
oution  of  the  mprtgage,  the  doctrine  of  champerty  can  have  no  application 
ito  tlM)  transactions. 

Tbo  rights  of  his  widow,  Louisa  Fields,  stand  upon  a  different  ground 
Xrom  those  of  his  children  and  grandchildren.  She  does  not  seem  to  have 
«igned  any  of  the  deeds  to  the  property,  or  relinquished  her  right  to  dower 
^therein.  She  is  entitled  to  be  assigned  dower  out  of  the  lands  left  by  her 
ifausband,  Henry  Fields.  She  never  lest  her  potential  right  to  dower  by  the 
«ale  to  the  State;  hence  R.  F.  Fields  never  acquired  the  land  as  against  her 
right  to  dower.  The  homestead  act  does  not  apply  to  the  State.  (Comnaon- 
wealth  V.  Cook,  8  Bush,  220. )  She  is  not  entitled  to  a  homestead  right  in 
the  land,  lMK»use  that  right  must  be  derivRd  through  her  husband.  It  Is  a 
•derivative  right,  and  as  he  could  not  claim  a  homestead  as  against  the  State, 
the  State  acquired  title  to  the  property  encumbered  with  the  potential  right 
•of  dower.  As  the  right  which  the  State  acquired  in  the  land  passed  to  R. 
F.  Fields,  and  through  him  to  Napier,  the  widow  is  not  entitled  to  a  home- 
stead in  the  land.  • 

The  case  is  affirmed  as  to  all  the  appellants,  except  Louisa  Fields,  and  is 
sreversed  on  her  appeal,  for  proceedings  consistent  with  this  opinion. 
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FABADAY  COAL  AND  COKE  CO.  ▼.  OWENS,  &o. 
(Filed  May  97,  1904— Not  to  be  reported. ) 

1.  Agreemeot  to  sell  UiDd— AgeDcy— An  agreement  by  which  B.  &  Co. 
undertook  to  sell  certain  lands  at  a  named  price  is  not  an  option,  bat  an 
«gesc7  which  may  be  terminated  at  any  time. 

8.  Option  tJ  sell— Fairly  made— Exercised  within  specified  time— Speolflo 
performance  by  grantors— One  V.  W.  was  given  options  by  a  number  of 
gniDtors  on  lands  which  B.  &  Co.  had  been  previously  authoriseed  by 
them  to  sell  at  a  named  price,  which  the  said  V.  W.  exercised  by  giving  the 
•graDtors  notice  within  the  time  named  in  the  option  and  making  the  pay- 
ments agreed  on.  Later,  the  grantors  were  induced  by  B.  &  Co.  and  F.,  to 
convey  their  lands  to  F.,  who  had  knowledge  of  V.  W. 's  option,  and  gave 
the  grantors  bonds  to  indemnify  them  against  liability  to  V.  W.  Held— 
That  F.  was  not  an  innocent  purchaser;  that  V.  W.  having  properly  ob- 
tained and  exercised  his  option,  It  operated  as  a  revocation  of  the  contract  of 
B.  &  Co  ,  and  that  the  grantors  should  be  compelled  to  perform  their  con- 
tracts under  their  option  to  V.  W. 

3.  Homeste^id— The  fact  that  the  vendors  lived  on  the  lands  and  occupied 
them  with  their  families  as  homesteads  will  not  excuse  them  from  carrying 
out  their  contracts. 

4.  Reimbursement  of  purchaser— F.  having  made  payments  on  his  pur- 
Xihute  from  the  grantors,  fs  entitled  in  equity,  to  be  reimbursed  out  of  the 
earns  which  may  be  ascertained  that  appellant  riiould  pay  the  appellees  re- 
spectively. 

A.  C.  Yanwinkle,  J.  W.  Alcorn  and  Tye  &  Denham  for  appellant. 

B.  C.  Crawford  for  appellees. 
Appeal  from  Whitley  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  instituted  actions  against  the  appellees  for  specific  perform- 
•anoe  of  oontraots  for  the  sale  of  land.  The  oases  were  heard  together  as  all 
of  them  involve  the  same  questions  (except  the  case  against  Qreer),  and  the 
questions  involved  will  be  considered  together,  as  if  there  was  only  one  case. 

Ballou  &  Co.  entered  into  contracts  with  the  appellees,  other  than  Qreer, 
which  are  denominated  in  this  record  ,as  options.  The  appellees  had  it  in 
their  power  to  produce  these  contracts,  but  failed  to  do  so.  The  appellant 
sufficiently  proved  the  printed  form  used  by  Ballou  &  Co.  in  making  the 
ijon tracts  with  the  appellees.  The  contracts  entered  into  by  Ballou  &  Co. 
and  appellees  contained,  the  same  terms  as  the  printed  blank,  except  the 
names  of  the  jmrties,  the  description  of  the  land,  and  the  price  at  which 
it  was  to  be  sold,  were  inserted...  The  printed  form  reads  as  follows: 

**OPTION  AGREEMENT. 

"Agreement  made  this of ,  1901,  by  and  between : , 

partyfof  theffirst  part,  and  W.  B.  Balloii  &  Co. ,  party  of  the  second  part, 

"Witnesseth:  That  In  consideration  of dollars  in  hand  paid,  the  re- 
ceipt of j^which  is  hereby  acknowledged,  and  the  agreement  hereinafter  men- 
tioned, said gives  to  W.  B.  Ballou  &  Co.  the  exclusive  privilege 

for year  from  date  hereof  of  selling  his  tract  of  land  in  Whitley  oounty, 

Eentuokyj^described  as  follows : 
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for  the  sum  of dollars  per  acre. 

"Said  W.  B.  Ballou  &  Co.,  upon  their  part,  agrees  with  said 


that  they  will,  to  the  best  of  their  ability,  endeavor  to  effect  a  sale  of  said: 
lands,  without  charge  or  expense  to  said  party  of  the  first  part,  save  and  ex- 
cept that  party  of  the  first  part,  or  assigns,  shall  have  charge,  use  his  be8l» 
endeavor  to  aid   the  said  W.  B.  Ballou  &  Co.  in  the  sale  of  the  above  de- 
scribed lands,  by  showing  all  persons  sent  to  view  said   lands,  the  lines^ 
corners  and   improvements  of  same.    Said  party  of  the  first  part  further* 
agrees  to  furnish  abstract  of  title  and  make  a  deed  of  general  warranty  for 
said  lands  upon  demand  of  said  W.  B.  Ballou  &  Co.,  upon  sale  being  made- 
as  aforesaid.    And  all  sales  or  other  transfers   whatsoever  to  be  made  by^ 
and  through  the  said  W.  B.  Ballou  &  Co. 

"It  is  mutually  understood  and  agreed  between  said  parties,  that  said 
party  of  the  first  part  shall  retain  possession  of  said  lands,  and  receive  alP 
rents  and  profits  from  farming  or  grazing,  arising  therefrom  until  sale  of 
said  lands  as  aforesaid.    No  timber  or  mineral  to  be  sold  from  said  lands. 

"The  owner,  however,  has  the  right  to  use  all  the  timber  and  minerals  for 
his  own  use." 

The  contracts  with  Ballou  &  Co.  were  entered  into  about  the  1st  of  Octo- 
ber, 1891,  and  were  to  continue  in  force  for  one  year.  The  appellee,  Finley,. 
was  not  a  party  to  these  contracts,  and  his  connection  with  the  case  will  be 
made  to  appear  herein.  The  appellees  owned  contiguous  tracts  of  land  in 
,  Whitley  county.  Kentucky,  and  the  contracts  with  Ballou  &  Co.  were  with 
reference  to  the  sale  thereof.  In  April,  1892,  John  S.  Van  Winkle,  represent- 
ing the  appellant,  took  options  upon  the  same  land,  some  of  which  at  $9  and 
some  at  $8  per  acre.  By  the  terms  of  the  options,  if  he  determined  to  exer- 
cise them,  he  was  to  give  notice  to  the  grantors  before  a  certain  date  that  he 
would  do  so,  and  make  certain  payments  on  the  land.  Before  the  expiration 
of  the  time  he  notified  the  parties  that  ho  would  take  the  land  under  the 
terms  of  the  options,  and  he  made  payments  of  the  several  suras  to  the  x>artles- 
respectively,  fis  required  by  the  terras  of  the  options.  Thus  the  matter  stood 
until  about  the  8th  of  July,  1892,  trhen  the  appellees,  ^ho  had  given  the 
options  to  VanWinkle,  were  Induced  by  Ballou  &  Co.  and  the  appellee,  Fin- 
ley,  to  convey  their  lands  to  Finley.  The  so-called  options  to  Ballou  &  Co. 
provided  that  the  parties  were  to  receive  $15  per  acre  for  their  lands.  The 
appellees  were  urged  to  accept  from  Finley  the  amount  which  VanWinkle 
had  agreed  to  pay  them  for  the  land,  (except  perhaps  In  one  instance  where 
the  party  received  tl  per  acre  more,)  and  they  did  so.  The  highest  amount 
paid  any  one  of  them  was  810  per  acre,  and  the  lowest  88.  Neither  Ballou 
&  Co.  nor  Finley  took  the  laud  upon  the  terms  prescribed  in  the  so-called 
options  to  Ballou  &  Co.  Before  the  parties  would  convey  their  lands  to 
Finley,  they  were  each  given  bonds  by  him  to  save  them  harmless  against 
any  claim  or  liability  growing  out  of  the  contracts  entered  into  with  Van- 
Winkle. So  Ballou  &  Co.  and  Finley  were  fully  apprised  of  the  oontraotff 
which  the  g^ntors  had  made  with  VanWinkle.  VanWinkle  was  likewise 
aware  of  the  contracts  that  the  grantors  had  made  with  Ballou  &  Co. 

The  principal  grounds  urged  against  the  specific  performance  of  the  Van- 
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"Winkle  oontraots  are:  First,  that  Van  Winkle  praotioed  a  fraud  in  obtalninfv 
.them;  second,  tliat  the  Ballou&.Go.  options  were  exercised  by  the  convey- 
aooe  to  Fin  ley. 

The  principal  effort  which  was  made  to  show  that  VanWinkle  was  guilty 
of  fraud  in  obtaining  the  contracts,  was  to  show  that  he  agreed  to  take  his 
options  subject  to  the  options  of  Ballon  &  Co. ,  and  as  the  options  did  not 
expressly  say  that  they  were  subject  to  the  fiallou  &  Co.  options,  there,  wae 
a  fraudulent  omission  to  state  the  terms  of  the  agreement.  It  is  recited  in 
some  of  the  options  to  VanWinkle  that  *'W.  B.  Ballou  &  Co.  hold  an  option 
upon  the  land  until  October  4,  1902."  In  other  options  it  is  recited  that  "Wv 
H.  Ballou  &  Co.  have  an  option  upon  the  land  until  October  4,  1902."  The 
«ourt  is  unable  to  seei  any  difference  in  admitting  in  the  options  the  knowl- 
edge of  the  existence  of  the  options  in  favor  of  Ballou  &  Co.,  and  in  saying 
that  they  are  subject  to  the  options  of  Ballou  &  Co.  If  VanWinkle  had  no- 
tice of  the  contracts  with  Ballou  &  Co. ,  his  claim  would  be  subject  to  their 
rights.  The  purpose  of  embodying  into  the  VanWinkle  options  the  admis- 
-sion  of  knowledge  of  the  Ballou  &  Co.  options,  was  intended  to  obviate  the 
necessity  of  proving  It  by  oral  testimony.  Had  Van  Winkle's  options  read 
subject  to  Ballou  &  Co.'s  options,  they  would  simply  have  stated  legal  effect. 
By  the  admission  of  knowledge  of  Ballou  &  Co.'s  options,  he  gave  his  own 
.the  effect  they  would  have  had  with  the  statement  therein  that  they  were 
subject  to  their  options.  This  record  wholly  fails  to  show  that  VanWinkle 
•did  not  aot  with  perfect  fairness  in  obtaining  the  options. 

Ballou  &  Go.  and  Kinley,  us  we  have  said,  knew  of  the  VanWinkle  options 
•and  that  he  had  exercised  them  and  had  made  payments  to  the  grantors,  as 
^required  by  their  terms.  Flnley  is  not  an  innocent  purchaser.  If  Ballou 
-is  Co.  had  the  right  to  take  the  land  under  the  so-called  options,  it  was  at 
^15  per  acre.  Instead  of  taking  it  at  that  price,  the  grantors  were  induced 
to  oonvey  it  at  the  prices  at  which  VanWinkle  had  agi^d  to  take  the  land. 
If  VanWinkle  bought  subject  to  the  rights  of  Ballou  &  Go. ,  he  had  the  right 
to  require  them,  if  they  did  take  the  land,  to  do  so  at  the  prices  stipulated 
4n  the  so-called  options  to  them.  While  the  parties  went  through  the  form 
t)f  taking  the  land  under  the  Ballou  &  Go.  options,  it  was  by  new  and  dis- 
"tinct  contracts  that  Flnley  obtained  the  conveyances  of  the  land.  The 
rgrantors  evidently  preferred  to  sell  to  VanWinkle  at  the  prices  he  proposed 
to  pay,  rather  than  wait  until  O^tobtir  4,  1902,  to  see  the  outcome  of  the 
Ballou  &  Go.  so-called  options.  By  the  options  to  VanWinkle  and  his  accept- 
ance of  them,  the  appellant,  through  him,  was  placed  into  the  shoes  of  the 
grantors. 

We  have  considered  this  case  as  if  the  Ballou  &  Go.  contracts  were  options. 
They  were  nothing  more  than  contracts  of  agencies  empowering  Ballou  & 
<f0.  to  find  purchasers  for  the  land.  The  authority  to  sell  could  have  1)een 
revoked  at  any  time.  The  options  to  VanWinkle  and  the  notice  that  they 
vere  to  be  exercised,  operated  as  revocations  of  the  contracts  of  Ballou  &  Co. 

It  is  urged  that  it  is  in  the  sound  discretion  of  courts  of  equity  to  decree 
specific  performance.  This  Is  true,  but  there  is  no  reason  why  specific  perr 
formanoe  should  not  be  decreed  in  this  case.  The  contracts  of  sale  were 
fairly  obtained.  The  price  to  be  paid  was  reasonable,  and  they  thought  so, 
^wcause  they  conveyed  to  Flnley  at  the  same  price  that  VanWinkle  agreed  to 
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pfty  for  (be  land.  The  granton  agreed  to  fnmlBh  abstraots  of  title  and  tbelr- 
title  papers  by  wbiob  tbeir  respective  land  ooald  be  surveyed.  Tbis  is  but  a 
reasonable  and  fair  agreement.  The  court  would  not  exercise  a  sound  dis- 
cretion, if  it  did  not  require  them  to  carry  out  their  contract  with  Van- 
Winkle. 

Greer  had  not  given  Ballou  &  Co.  an  option  upon  his  land.    He  gave  one- 
to  Van  Winkle  of  the  same  kind  that  was  given  him  by  the  other  parties. 
Van  Winkle  gave  him  notice  that  he  would  exercise  the  option  and  paid  him 
1800  of  the  purchase  money.    He  insists  that  he  should  not  be  compelled  tc^ 
oonvey  the  land,  because  Van  Winkle  delayed  for  an  unreasonable  time  ta 
have  the  land  surveyed.    Without  going  into  a  discussion  of  ^he  facts,  it  la. 
BufQcient  to  say  that  there  was  no  unreasonable  delay  upon. the  part  of  Van- 
Winkle. 

It  has  been  urged  that  as  the  vendors  lived  upon  the  lands  with  their- 
families  and  occupied  them  as  homesteads,  they  can  not  be  required  to  carry 
out  their  contracts.  This  court  has  held  that  the  owner  of  a  homestead  can- 
sell  and  convey  it,  and  that  if  he  sells  it  and  refuses  to  convey  it,  the  court 
will  compel  him  to  do  so.  (Brame  v.  Craig,  12  Bush,  406;  Prebble  v.  Hall» 
18  Bush.  67;  Gullett  v.  Arnett,  1«  Ky.  Law  Bep.,  1899.) 

As  Finley  has  made  imyments  to  the  appellees  on  his  purchase,  in  equity 
he  is  entitled  to  be  reimbursed  out  of  the  sums  which  may  be  ascertained, 
the  appellant  should  pay  the  appellees  respectively. 

The  judgments  are  reversed  for  proceedings  consistent  with  this  opinion. 


UNITED    STATES    FIDELITY  AND   GUARANTY  CO.  v.  BOARD  OP 
EDUCATION  OF  SOMERSET  PUBLIC  GRADED  SCHOOLS. 

(Filed  May  S7.  1004. ) 

1.  Taxation—Graded  schools— Repeal  of  special  acts  of  incorporation— The - 
appellant  is  surety  on  the  official  bond  of  the  tax  collector  for  the  years  18fM), 
1900  and  1901  for  the  district  including  the  city  of  Somerset  (fourth  class) 
and  certain  additional  boundary  embraced  in  special  acts  of  the  Kentucky 
Legislature  of  1888,  1889  and  1890,  incorporating  the  appellee  "Board  of  Edu- 
cation of  Somerset  Public  Graded  Schools,*'  who  brought  this  suit  on  said 
bond  for  money  not  collected  and  accounted  for  by  said  collector.  The  surety 
claims,  first,  that  the  levy  for  the  year  1899  is  void,  l>ecaufie  the  order  does 
not  state  for  what  purpose  it  was  made;  second,  that  the  levies  are  all  in- 
valid because  the  special  acts  under  which  the  appellee  was  organized,  were 
repealed  by  the  present  charter  of  said  city.    Held— 

First.  Order  should  recite  purpose  of  levy— That  the  order  for  the  levy  of 
the  tax  for  the  year  1899,  which  is  as  follows:  "On  motion,  the  levy  for  1899- 
was  fixed  at  $1  on  every  $100  worth  of  property  and  82  for  each  .poll,  * '  failing 
to  recite  for  what  purpose  the  levy  was  made,  not  even  that  it  was  made  for- 
Bchool  purposes,  is  void,  and  the  surety  is  not  liable  for  any  of  the  taxes  for 
the  year  1899. 

Second.  Special  acts  in  force — Under  numerous  similar  cases  cited,  th» 
court  holds  that  the  special  acts  under  which  the  appellee,  board,  was  organ-- 
ized  are  still  in  force,  and  the  levy  for  the  years  1900  and  1901,  made  in  pur- 
suance of  said  acts,  are  valid,  and  appellant,  as  surety  on  the  tax  collector's, 
bond  for  said  years  is  liable,  not  only  tot  the  taxes  collected,  but  for  tliat 
which  could  have  bean  collected  for  the  years  1900  and  1901. 
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Bodley,  Baskln  &  Flezner  for  appellant. 
Virgil  P.  Smith  and  O.  H.  Waddle  for  appellee. 
Appeal  from  Pulaski  Cironit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

The  appellee,  Board  of  Education  of  Somerset  Public  Graded  Schools,  was 
created  by  a  special  act  of  the  legislature  in  1888  (Vol  8,  Acts  1888,  page  600)» 
which  act  was  amended  (Vol.  1,  page  446.  Acts  of  1880-1890).    By  Tirtue  of 
these  acts  of  the  legislature  it  levied  an  advalorem  tax  of  II  upon  each  $100 
of  property  in  the  school  district  and  a  poll  tax  of  12.    The  district  is  com- 
prised of  the  territory  within, some  outside  of  the  corporate  limits  of  the  city 
of  Somerset.    The  levies  were  made  for  the  years  1890, 1900  and  11-01.    Hiram 
H.  Gragg  was  appointed  tax  collector  and  was  required  to  give  a  bond  each. 
year  as  such,  which  he  did,  with  the  appellant  as  surety.    He  failed  to  ac- 
oonnt  to  the  appellee  for  all  the  taxes  for  the  years  in  question,  and  made- 
settlements  showing  the  amount  due  for  each  year.    On  his  fadling  to  pay^ 
over  these  sums  this  action  was  instituted  on  the  several  bonds  to  recover- 
the  balances  shown  to  be  due  from  "him.    The  appellant  admits  the  execu- 
tion of  the  bonds,  but  seeks  to  avoid  liability  thereon  for  several  reasons, 
some  of  which  will  be  made  to  api)ear  in  this  opinion. 

It  is  urged  that  the  levy  for  the  year  of  1899  is  invalid,  because  it  does  not< 
state  the  purpose  for  which  it  was  made,  and  that  under  the  doctrine  otl 
Greenwell  v.  Commonwealth,  78,  Ky.  S22;  Whalley  v.  Commonwealth,  38  Ky.. 
Law  Rep  ,  1392,  and  Commonwealth  v.  Stone.  24  Ky.  Law  Rep.,  1297,  it  is 
not  liable  for  the  taxes  collected  and  such  as  were  not  collected.  There  la 
no  serious  objection  to  the  levies  except  for  the  year  of  1899.  The  order 
making  the  levy  for  the  year  of  1899  is  as  follows:  "On  motion,  the  levy  for 
1890  was  fixed  at  81  on  every  $100  worth  of  property,  and  $2  for  each  poll."* 
The  order  does  not  state  the  purpose  for  which  the  levy  is  made,  not  even 
(hat  it  is  for  school  purposes.  Section  108  of  the  Constitution  provides  r 
•  ♦  •  "Every  act  enacted  by  the  general  assembly,  and  every  ordinance- 
and  resolution  passed  by  any  county,  city,  town,  or  municipal  board  or  local 
legislative  body,  levying  »  tax,  shall  specify  distinctly  the  purpose  for  which 
said  tax  is  levied."    ♦    *    ♦ 

The  appellee  was  a  local  legislative  body  authorized  to  levy  the  tax.  The* 
court  in  the  City  of  Somerset  v.  Somerset  Banking  Co.,  22  Ky.  Law  Bep.» 
1132,  had  under  consideration  orders  making  levies  substantially  the  same 
as  the  one  here  under  consideration,  and  held  them  void.  The  order  in 
question  is  void,  because  it  is  In  disregard  of  section  180  of  the  Constitution. 
In  the  case  of  Pulaski  County  v.  Watson,  21  Ky.  Law  ICep.,  61,  the  order 
etated  the  purpose  for  which  the  tax  was  levied,  hence  that  case  does  not 
support  the  position  of  counsel  for  appellee.  If  the  order  is  void,  then  the 
collector  had  no  authority  to  collect  the  tax,  neither  had  the  board  the  right 
to  accept  the  bond  in  question,  and  for  that  reason  no  recovery  can  be  had 
thereon  (boni  for  1899.)  This  conclusion  is  supported  by  Greenwell  v.  Com- 
monwealth; Commonwealth  v.  Stone,  and  Whalley  v.  Commonwealth. 

By  section  8.  volume  1,  page  446  of  the  Acts  of  1889-I89U,  the  board  has  the* 
power  to  adopt  the  assessment  of  the  assessor  of  the  city  of  Somerset  as  to 
the  property  in  the  city  limits  belonging  to  all  white  i)ersons,  and  it  is  mada 
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the  duty  of  the  assessor  of  the  district  to  assess  the  property  in  the  district 
outside  of  the  city  of  Somerset.  There  is  a  board  of  equalization  of  the  city 
•to  supervise  the  work  of  its  assessor.  By  section  14,  volume  3,  Acts  of  1887- 
1888,  page  500,  the  board  of  education  is  authorized  to  sit  as  a  board  of  super- 
visors for  the  purpose  of  supervising  the  tax  list.  No  tax  payer  is  here 
•complaining  that  the  property  was  not  properly  assessed,  or  that  the  assess- 
ment was  not  properly  supervised  or  equalized.  The  record  fails  to  show 
that  the  law  was  not  fully  complied  with. 

Section  14  of  the  acts  of  1888  provides  that  "the  collector  shall  be  under 
the  same  responsibility  as  sheriffs  in  the  collection  of  the  State  revenue," 
and  that  his  surety  shall  be  liable  on  his  bond  "for all  money  so  collected.** 
These  two  clauses  must  be  construed  together  to  determine  the  liability  of 
the  collector  and  his  surety.  The  bond  which  he  gave  and  which  the  appel- 
lant signed  as  surety  does  not  impose  any  greater  liability  upon  the  surety 
than  is  contemplated,  by  law.  It  is  not  only  the  duty  of  the  sheriff  to  i>ay 
over  the  money  which  he  collects,  but  to  collect  all  valid  tax  receipts  placed 
in  his  hands  for  collection.  We,  therefore,  are  of  the  opinion  that  the  bonds 
executed  by  the  appellant  did  not  purport  to  impose  any  greater  burden 
upon  the  appellant  than  is  authorized  by  the  statute.  The  appellant  is  liable* 
not  only  for  the  taxes  collected,  but  those  which  could  have  been. 

It  is  insisted  that  the  special  acts  under  which  the  graded  school  was  or- 
'agnized  were  repealed  by  the  charters  of  cities  of  the  fourth  class.  In  this 
Tiew,  we  do  not  concur.  We  have  examined  the  cases  of  Mayor  of  Eminence 
V.  Wilson,  20  Ky.  Law  Rep.,  99;  Roberts  v.  Clay  City,  19  Ky.  Law  Rep., 
1047;  Hickman  College  v.  Trustees,  38  Ky.  Law  Rep.,  1873;  Trustees  v. 
Tanceburg,  20  Ky.  Law  Rep.,  869;  Board  of  Education  of  Elizabethtown  v. 
'Morris,  24  Ky.  Law  Rep.,  1432,  and  Board  of  Education  of  Somerset  v.  Trus- 
tees, 18  Ky.  Law  Rep.,  108,  and  find  they  do  not  support  a  different  oonclu- 
•sion.  In  some  of  the  cases  the  court  held  that  the  charters  of  cities  of  the 
^fth  class  did  not  repeal  the  provisions  of  the  special  acts  giving  the  graded 
-schools  the  money  collected  for  liquor  licenses,  because  the  charter  provided 
that  such  sums  should  go  into  the  general  fund  of  the  municipalities;  hence 
thern  was  a  conflict.  The  court  recognized  that  special  acts  establishing 
■  graded  schools  in  cities  of  the  fifth  class  were  still  in  force.  The  other  cases 
referred  to  hold  that  the  special  acts  are  still  in  force.  Somerset  is  a  city  of 
the  fourth  class.  Under  the  charters  of  cities  of  the  fourth  class,  it  is  op- 
tional wit^  the  cities  of  that  class  to  maintain  a  svstem  of  public  schools. 
"The  city  of  Somerset  does  not  seem  to  have  attempted  to  establish  a  system 
-of  public  schools. 

The  appellee  is  entitled  to  recover  on  the  bonds  for  the  years  of  1900  and 
1901,  and  if  there  is  no  order  except  the  one  in  question  making  the  levy  for 
-1899,  it  is  not  entitled  to  recover  on  the  bond  executed  for  that  year. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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REUSCH.  &o.  V.  LICKING  ROLLING  MILL  CO. 

(Filed  May  81,  1904.) 

Coasting— Public  street— Contact  with  wagon— Liability  of  owner— Coast- 
ing on  a  heavy  sled  on  a  down  grade  street  in  a  city  is  per  se,  a  nuisance, 
and  one  who  is  injured  while  so  engaged  by  contact  with  a  wagon  left  stand- 
ing in  the  street  on  a  dark  night,  can  not  recover  damages  from  the  owner 
<it  the  wagon,  on  a  charge  in  the  petition  that  such  owner,  by  ordinary  care, 
might  haTe  known  that  the  street  was  used  for  coasting. 

M.  L.  Harbeson  and  Pence  &  Williams  for  appellants. 

S.  D.  Rouse  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Eleventh  street  in  Covington,  Ky.,  from  Girard  street  eastward  to  the 
Licking  river  is  a  down  grade  and  is  sometimes  used  for  coasting  when 
there  is  enough  snow  or  ice  to  permit.  On  January  6,  1004,  the  plaintiff  was 
upon  a  large  sled  with  several  other  persons  coasting  down  the  street  about 
half  past  eight  o'clock,  it  being  then  dark.  The  defendant  had  left  a  large 
four-horse  wagon  upon  the  street  a  short  distance  east  of  the  crossing,  to 
which  no  team  was  hitched,  and  which  was  left  there  to  stand  over  night. 
The  sled  ran  under  the  wagon  and  plaintiff  was  struck  by  it,  her  teeth  were 
knocked  out,  her  chin  was  shattered,  her  nose,  brow  and  upper  lip  were  cut, 
her  back  was  sprained  and  she  received  large  and  ugly  scars  upon  her  face, 
permanently  disfiguring,  her.  The  street  had  been  used  for  coasting  for 
many  evenings  immediately  preceding  that  upon  which  she  was  hurt  and 
was  so  used  by  a  large  number  of  persons  that  night.  The  plaintiff  alleged 
in  her  petition  the  foregoing  facts  and  sought  to  recover  of  the  defendant 
for  her  injuries. 

She  also  alleged  that  the  defendant  well  knew  and  could,  by  the  exercise 
of  ordinary  care,  have  known  of  the  use  of  the  street  for  coasting  on  the 
previous  evenings,  and  on  that  evening,  and  that  it  negligently  left  the 
wagon  in  the  street  thereby  causing  her  injuries.  The  court  sustained  a 
demurrer  to  her  petition,  and  she  appeals.  A  city  street  is  constructed  for 
public  travel.  Any  use  of  the  street  which  renders  it  unsafe  to  the  trav- 
eling public  is  a  nuisance,  for  the  traveling  public  have  a  right  to  pass 
back  and  forth  upon  it  and  have*  a  right  to  presume  thlat  it  wll  be 
reasonably  safe  for  this  purpose.  The  large  sled  loaded  with  several  per- 
sons, rushing  rapidly  over  the  ice  down  the  declivity  In  the  dark,  en- 
dangered the  safety  of  every  traveler  upon  the  highway  in  its  course. 
The  purposes  for  which  the  street  was  made  and  for  which  it  was  used 
were  incocsistent  with  such  use.  The  sled  loaded  as  it  was,  and  run  over 
the  ice  down  the  declivity,  gathering  momentum  as  it  went,  was  per  se 
a  nuisance.  One  who  creates  a  nuisance  and  is  himself  injured  thereby 
oan  not  recover.  But  it  is  insisted  that  the  defendant  is  liable  because 
of  the  allegation  that  it  knew,  and  by  the  exercise  of  ordinary  care  could 
have  known  of  the  use  of  the  street  for  coasting.  A  pleading  must  be 
taken  against  the  pleader,  and  taken  all  together  the  allegations  of  the 
petition  amount  only  to  a  charge  that  the  defendant,  by  ordinary  care, 
might  have  known  the  facts.    In  other  words  the  meaning  is  that  defendant 
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oould«  by  ordinary  oare,  have  known  the  facts  and,  therefore,  knowledice  of 
them  is  to  be  imputed  to  It;  for  if  aotnal  knowledge  of  the  facts  was  mean^ 
to  be  charged,  the  allegation  that  the  defendant  could  by  ordinary  oare  have 
known,  was  meaningless.  Some  force  must  be  given  all  parte  of  the  sen* 
tenoe  and  it  is  a  fair  presumption  that  a  pleading  is  sworn  to  in  it* 
milder  sense;  for  the  pleader  selects  his  own  language  and  will  naturally 
make  it  as  strong  as  he  can,  truthfully.  The  petition  as  a  whole  is  bottomed 
on  negligence,  or  the  defendants  failure  to  exercise  ordinary  care  to  know 
the  facts  and  remove  the  wagon  from  the  street.  But  the  defendant  waff 
under  no  obligation  to  the  plaintiff  to  exercise  care  for  her  protection.  It  ia 
not  charged  that  the  wagon  was  placed  at  a  point  at  which  the  defendant 
knew  the  street  was  u^  by  those  coasting  on  it,  or  that  the  defendant- 
knew  that  to  leave  the  wagon  where  it  was,  would  endanger  the  safety  o 
those  coasting  on  the  street. 

The  petition  is  rested  on  the  idea  that  the  defendant  negligently  plaoed 
the  obstruction  In  the  street,  and  while  it  would  be  liable  for  this  to  those 
using  the  street  for  a  proper  purpose  and  in  the  proper  way,  it  is  not  liable 
to  one  improperly  using  the  street.  We  are  referred  to  a  number  of  author- 
ities  holding  that  if  a  man  knows  that  trespassers  are  using  his  property, 
yet  if  with  such  knowledge  he  places  a  dangerous  obstruction  in  their  piath,. 
he  is  liable  for  an  injury  to  them  when  they  pass  along  in  the  dark  and  are 
injured  without  knowledge  of  the  danger.  But  these  cases  are  not  in  point, 
for  the  reason  that  it  is  not  averred  that  the  defendant  knew  that  the  wagon 
was  standing  where  it  would  endanger  those  coasting  on  the  street,  nor  is 
it  sutBciently  averred  that  the  defendant  knew  in  fact  of  the  use  of  the  street 
for  coasting,  at  the  time  the  plaintiff  was  injured.  No  opinion  is,  therefore, 
intimated  as  to  whether  the  line  of  authorities  rt^ferred  to  would  apply  to  a 
case  like  this. 

Judgment  affirmed. 


MONROE,  &o.  V.  PRICE. 

(Filed  May  31,  1904.) 

Homestead—Sale  subject  to  right  of  homestead — Title  thereby  acquired — 
Death  of  occupant— B.  executed  a  mortgage  on  115  acres  of  land  on  which 
he  resided  with  his  wife,  and  in  which  she  did  not  join.  Suit  Was  brought 
to  enforce  the  mortgage  lion,  in  which  B.  claimed  his  homestead  exemption, 
which  WAS  conceded,  and  64  acres  of  the  land  was  laid  off  to  bim  as  exempt. 
The  land  was  all  sold  for  the  mortgage  debt,  but  the  64  acres  was  sold  subject 
to  B.'s  homestead  right  therein,  and  purchased  by  P..  and  dee<1  made  to  P. 
subject  to  B.  ^s  homestead  in  the  64  acres.  Upon  the  death  of  B.  in  1902, 
leaving  no  widow  or  children,  the  purchaser,  P.,  brought  suit  for  the  64 
acres.  Held — That  under  the  mortgage  in  which  the  wife  did  not  join,  no 
lien  was  created  on  the  homestead.  The  judgment  in  the  action  to  enforce 
the  lien  was  an  adjudication  that  the  mortgage  creditor  had  no  lien  upon  it 
or  right  to  have  it  sold,  and  as  B.  owned  the  fee  in  the  64  acres  allotted  to 
him  as  a  homestead,  there  was  no  estate  in  it  which  could  be  sold  or  vested 
in  a  purchaser,  and  no  title  or  interest  was  acquired  therein  by  the  pur- 
chaser. 

Pendleton  &  Bush  for  appellants. 
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J.  Smith  Hays  for  appellee. 
Appeal  from  Clark  Cironit  Court. 
Opinion  of  the  oourt  by  Judge  Paynter. 

Eli  Bmoe  owned   115  aores  of  land  In  Clark  county.    In  Septerolwr,  1878^ 
to  secore  the  payment  of  a  debt  to  James  Winn  he  executed  a  mortgage  oik 
the  land.     Thereafter  he  executed  a  mortgage  to  Butler  Bobinson  on  th». 
same  land  to  secure  a  debt.    Bruoe's  wife  did  not  join  in  either  mortgagei. 
The  appellee,  Price,  was  the  owner  of  the  Bobinson  debt.     In  1876  an  aotion.. 
was  instituted  to  enforce  the  mortgage  liens.     Bruce  filed  an  answer,  claim- 
ing  that  he  was  entitled  to  land  of  the  value  of  11.000  as  a  homestead. 
Winn  and  Price  conceded  that  he  was  entitled  to  it.    In  that  aotton  th<k. 
court  adjudged  that  Bruce  was  entitled  to  a  homestead  in  the  land  and  ap- 
pointed commissioners  to  allot  and  set  it  apart  to  him.    They  made  th» 
allotment  and  particularly  described  it  by  metes  and  bounds.    The  court, 
confirmed  their  report.     After  adjudging  that  Bruce  was  entitled  to  the 
homestead  the  oourt  ordered  the  11 5-acre  tract  sold ''subject  to  the  home- 
stead right  of  the  defendant,  Bruce,"  to  pay  the  mortgage  debt.    The  com- 
missioner sold  it  subject  to  Bruce's  homestead  right,  and  the  appellee,  Price 
became  the  purchaser,  and  it  was  conveyed  to  him  subject  to  Bnice's  home- 
stead right.    Bruce  died  in   1002  and  did  not  leave  a  widow  or  infant  chil- 
dren.   The  appellee,  Price,  instituted  this  action  in  ejectment  to  reeover  the. 
64  acres  which  had  been  allotted  to  Bruce  as  a  homestead,  claiming  that  he- 
had  title  to  it  by  virtue  of  the  judgment  and  sale  to  which  we  have  referred. 

If  a  debtor  executes  a  mortgage  on  his  homestead  in  which  his  wife  does, 
not  join,  no  lien  is  created  on  it.    The  creditor  acquires  no  rijght  in  it  by 
virtue  of  the  mortgage.     (Lear,  &c.  v.  Totteu,  &c.,  14  Bush,  101;  Tong,  &e. 
V.  £ifort,  &o.,  80  Ky.,  162.)    The  homestead  law  does  not  give  the  debtor  a 
new  estate  in  the  land;  it  permits  him  to  hold  it  in  fee,  that  title  being  pro- 
tected from  coercive  sale  by  his  creditors.    The  owner  can  sel)  and  convey- 
the  land  which  the  law  gives  him  as  a  homestead.    The  homestead  is  not  a. 
substantive  right  that  may  be  granted  separate  from  the  fee.    No  such  right, 
exists.    These  observations  are  not  applicable  to  the  homestead  right  which 
the  widow  and  children  take,  because  chat  is  derivative,  and  the  statute  au- 
thorizes the  land  to  be  sold  subject  to  their  right  of  occupancy.    Their- 
homestead  right  does  not  iMirtake  of  the  nature  of  a  fee  simple  estate. 

The  pleadings  show  that  Bruoe's  wife  did  not  join   In   the  mortgagee 
Bruce  made  averments  in  his  answer  which  shows  that  he  was  entitled  to  a 
homestead,  and  the  mortgagees  conceded  his  right  to  it.    There  was  no  issue- 
on  the  question  of  his  right  to  hold  land  of  the  value  of  f  1,006  as  a  home- 
stead.   The  court  in  express  terms  adjudged  that  he  was  entitled  to  do  so. 
When  the  oourt  adjudged  him  the  homestead  he  was  not  vested  with  a  new 
estate  in  it,  but  it  was  an  adjudication  that  he  was  entitled  to  enjoy  that, 
which  he  possessed.    The  judgment  chat  he  was  entitled  to  the  homestead* 
right  was  an  adjudication  that  the  mortgage  creditors  had  no  lien  upon  it. 
or  a  right  to  have  It  sold.    When  the  court  ordered  that  the  115  aeres  should 
be  sold  subject  to  the  debtor's  homestead  rights,  it  did  not  thereby  intend 
to  take  from  him  that  which  the  law  allowed  him  to  retain  and  which  the« 
oourt  had  adjudged  him.    When  the  court  ordered  that  the  ki»d  should  tacit 
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Bold,  subject  to  the  homestead  right,  It  did  not  thereby  intend  to  diminish 
-any  right  which  the  debtor  had  in  the  property.  It  was  a  recognition  of 
whatever  right  the  law  allowed  hiin  to  retain  in  the  land  allotted  to  him  as 
-a  homestead.  It  would  ba  a  perversion  of  the  meaning  of  terms  to  Bay  that, 
when  the  court  ordered  the  116  acres  of  land  sold  subject  to  the  debtor's 
homestead  right,  that  it  intended  to  qualify  or  limit  that  right.  While  the 
-expression  was  not  necessary  to  preserve  the  right  of  the  debtor  to  his 
-homestead,  that  fact  can  not  justify  the  court  in  ascribing  a  meaning  to  it 
"which  it  does  not  import.  There  was  no  claim  in  the  pleadings  that  the 
-debtor  was  only  entitled  to  occupy  the  land  during  life,  as  a  homestead,  as 
against  the  right  of  the  mortgagees.  Hence  if  the  language  employed  in  the 
•judgment  created  a  doubt  as  to  what  the  court  intended  by  the  expression, 
we  should  hold  that,  as  no  claim  was  made  in  the  pleadings  that  the  debtor's 
homestead  right  should  be  qualified  by  only  allowing  him  the  right  of  occu- 
pancy, that  the  court  did  not  intend  to  so  limit  ir.  However,  we  have  no 
-doubt  upon  the  question.  When  the  court  adjudged  that  he  was  entitled  to 
«  homestead  exemption,  it  adjudged  that  he  was  entitled  to  retain  all  the 
•rights  which,  by  law,  he  was  vested  in  the  land  allotted  to  him  as  a  home- 
stead. When  the  court  ordered  a  sale  of  the  land  subject  to  that  right,  it 
"was  a  recognition  of  it,  and  in  effect  a  declaration  that  the  purchaser  of  the 
land  could  not  acquire  any  interest  therein,  except  one  subordinate  to  that 
of  the  debtor.  As  he  owned  the  fee  to  that  part  which  was  allotted  to  him 
-H8  a  homestead,  there  was  no  estate  or  interest  in  it  which  could  be  sold  or 
"vested  in  a  purchaser;  therefore,  appellee  acquired  no  title  or  interest  in  the 
-land  by  his  purchase.  The  court  has  held  that  where  a  debtor  executed  a 
mortgage  in  which  his  wife  did  not  join,  that  after  the  enforcement  of  the 
mortgage  and  a  sale  of  the  property,  the  debtor  could  recover  his  homentead, 
^he  question  of  his  right  thereto  never  having  been  adjudged. 

In  Wing,  &c.  V.  Hayden,  &c..  10  Bush,  976,  the  court  said:  "As  to  all 
(Persons  entitled  to  the  benefit  of  the  act  its  effect  is  to  take  away  from  all 
"oourts  the  power  to  sell  the  homestead  under  a  judgment  for  the  sale  of 
land  in  which  the  owner  has  a  right  to  a  homestead  exemption ;  and  a  sale 
binder  it  can  not  divest  the  homestead  unless  the  right  to  exemption  has 
been  waived  in  the  mode  pointed  out  by  the  statute.  The  sale  simply  in- 
vests the  purchaser  with  the  title,  8ubject  to  the  exemption;  and  as  this  is 
<all  he  buys,  the  fact  that  the  debtor  may  subsequently  cease  to  be  a  house- 
keeper, or  to  be  entitled  to  the  exemption,  will  not  inure  to  the  benefit  of 
the  prior  purchaser;  he  must  be  presumed  to  have  purchased  subject  to  the 
^exemption ;  and  whether  he  did  or  not,  he  cnn  not  enlarge  his  purchase  by 
subsequent  events.  He  gets  what  he  purchased;  but  if  he  be  allowed  to  hold 
the  whole  land  because  the  facts  which  at  the  time  of  his  purchase  exempted 
-the  homestead  have  ceased  to  exist  then  he  will  get  what  he  never  par- 
phased,  what  never  was  sold,  and  what  was  not  at  the  time  subject  to  sale.'* 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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NALL  V.  WRIGHT'S  EX'ORS. 

(Filed  May  81,  1904— Not  to  be  reported.) 

1.  Wills— Adyanoeixiente— Equalization— Blley  Wright  baying  three  daugh-. 
ters,   by  his  will,  made  August  17,  1900,  directed  that  the  proceeds  of  hisc 
estate,  real  aud  personal,    should  be  equally  divided   between   them;  and. 
thereafter,  on  December  25,  1900,  delivered  to  one  of  them  notes  of  the  value, 
of  $1,000,  for  which  said  daughter  gave  him  a  receipt  as  follows:   ',14.000, 
Received  of  Riley  Wright  four  thousand  dollars,  being  part  of  my  interest 
Id  his  estate.    This  December  26,  1900.     (Signed)    Mrs.  M.  D.  Nail.    Wit- 
Dess,  W.  L.  Nail. "    Held— That  in  the  distribution  of  the  testator's  estate,  the- 
executors  should  first  pay  to  each  of  the  other  two  daughters  14,000  out  of- 
the  estate,  and  then  if  there  was  any  balance  left,  after  payment  of  oosts^ 
such  balance  should  be  equally  divided  between  the  three  daughters. 

2.  Variance— Waiver— The  allegation  in  the  petition  that  $4,000  in  money 
was  paid  to  the  appellant  which  was  denied  in  the  answer,  and  the  proof 
showejl  that  it  was  not  money,  but  notes,  while  it  may  be  a  varianoe.  which, 
whether  applicable  to  a  case  like  this  or  not.  we  are  sure  comes  within  the. 
provisions  of  section  1S9  of  the  Civil  Code,  that  "no  variance  between  plead- 
ing and  proof  is  material,  which  does  not  mislead  a  party  to  his  prejudioe,  in, 
maintaining  his  action  or  defense  upon  its  merits.'* 

Lane  &  Harrison  for  appellant. 

J.  W.  Lewis  and  J.  Morgan  Richardson  for  appellees. 

Appeal  from  Meade  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Riley  Wright  died  domiciled  in  Meade  county,  Kentucky,  leaving  a  last, 
will  and  testament,  which  was  admitted  to  probate,,  and  by  which  he  ap^ 
pointed  S.  T.  Howey  and  C.  A.  Montgomery,  executors.  The  dect>clent  left, 
three  daughters,  Eliza  Jane  Brown.  Margaret  Delilah  Nail  and  Adeline- 
Melinda  French,  who  were  his  only  heirs  at  law.  By  the  second  section  of 
his  will,  he  provided  as  follows : 

"I  hereby  devise  and  bequeath  to  my  executors,  C  A.  Montgomery  and  S^ 
T.  Howey,  all  of  my  property,  real,  pergonal  and  mixed,  and  of  every  kind 
and  description,  to  be  held  and  disposed  of  by  them  as  herein  provided,  and 
the  surplus  proceeds  of  all  my  property  to  be  equally  divided  between  my 
three  daughters,  Eliza  Jane  Brown,  Margaret  Delilah  Nail  and  Adeline 
Melinda  French.  My  executors  shall  huve,  and  are  hereby  given,  the  power 
to  .sell  and  cDUvey  any  or  all  of  the  land  I  may  own  at  my  death,  or  they 
may  partition  and  divido  the  land  between  my  three  daughters,  setting  apart 
and  conveying  to  each  daughter  a  fair  equal  one- third  thereof.  It  shall  be. 
left  to  the  discretion  of  my  executors  whether  they  sell  the  land  or  partition 
and  divide  it,  my  three  daughters  to  share  equally  in  the  land,  or  the  pro- 
ceeds thereof,  if  the  land  bo  sold.  *  *  *  During  Christmas  week  of  each 
year  after  the  qualiUcation  of  iny  executors,  they  shall  divide  equally  be- 
tween and  pay  over  to  my  three  daughters;,  any  surplus  money  they  may  have, 
in  their  hands  from  my  estate.    *    *    * 

'*I  have  heretofore  given  to  each  of  my  three  daughters  a  ten  dollar  gold, 
piece,  and  I  request  each  of  them  to  keep  said  gold  piece  as  long  as  they- 
may  live.      My  three  daughters  are  to  share  equally  in  the  division  of  my- 
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"^Btato,  and  none  of  them  is  to  be  charged  with,  or  required  to  account  for, 
anything  received  from  me. " 

This  will  was  dated  on  the  17th  day  of  Augast,  1900.  Afterwards,  on  De- 
*cember  86, 1900,  the  testator  delivered  over  to  his  daughter.  Mrs.  M.  D.  Nail, 
notee  due  to  him  aggregating  14,000,  and  took  from  her  the  following  re- 
xjeipt: 

**I4,000.    Received  of  Blley  Wright  four  thousand  dollars,  being  part  of  my 

interest  in  his  estate.    This  December  26,  1900. 

(Signed)    **MRS.  M.  D.  NALL. 
•» Witnessed:  W.  L.  NALL." 

After  the  death  of  Biley  Wrighc,  his  executors  converted  all  of  his  estate 
Into  cash,  or  lien  notes  equal  to  cash,  and  found  that  it  amounted  to  about 
^99,000;   but  before  dividing  it  between  the  daughters,  they  ascertained  that 
Mrs.  Nail  was  denying  their  right  to  equalize  her  sisters  with  her  out  of  the 
-^estate  of  her  father  before  she  was  allowed  to  participate  in  the  division ; 
whereupon  they  instituted  this  action,  setting  up  the  foregoing  facts  with 
regard  to  the  advancements  to  Mrs.  Nail,  and  asking  the  advice  of  the  chan- 
cellor on  the  subject  of  their  duty  in  the  premises;  and  this  is  the  sole  ques- 
tion involved  upon  this  appeal. 

The  chancellor  decreed  that  the  executors  should  llrst  make  Mrs.  French 
-^nd  Mrs.  Brown  equal  to  their  sister,  considering  the  sum  received  by  h«r 
€rom  her  father  during  his  lifetime,  before  she  was  allowed  to  participate  in 
^he  estate,  and,  after  this  equality  was  reach^,  the  balance  of  the  estate.  If 
any,  should  be  divided  equally  between  the  three  sisters.  The  material  part 
H)f  the  judgment  is  as  follows:  *  *  *  "It  is  ordered  and  adjudged  that  in 
>the  division  and  distribution  of  the  estate  of  Biley  Wright,  deceased,  by  the 
plaintiffs  as  his  executors,  the  defendant,  Margaret  D.  Nail,  shall  be  charged 
^ith  the  $4,000  advanced  to  her  by  Wiley  Wright  on  the  asth  of  December. 
1900,  and  for  which  she  executed  and  gave  the  receipt  set  out  in  and  filed 
With  plaintiffs*  petition,  and  that  it  was  the  intention  of  said  Blley  Wright 
%hat  said  Margaret  D.  Nail  should,  be  charged  with  said  14,000  in  the  dis- 
tribution of  his  property  and  estate  by  his  executors;  and  it  further  appear- 
ing to  the  couil;  that  said  advancement  of  $4,000  to  Margaret  D.  Nail  was 
made  and  paid  in  notes,  and  that  one  of  the  notes  she  received  was  against 
^.  M.  Williams  and  P.  T.  Noell,  who  were  insolvent  at  the  time  she  received 
«aid  note,  and  are  both  still  insolvent,  and  that  she  was  unable  to  collect 
«aid  note  or  any  part  thereof,  which  note  on  December  35,  1900,  the  day  she 
received  it,  amounted  to  $494.87  It  is  now  adjudged  that  the  executors  pay 
4iQ  Mrs.  Margaret  D.  Nail  said  sum  of  $494.87,  the  amount  of  said  note,  upon 
condition  that  she  return  and  deliver  back  said  note  to  the  executors  as  an 
^sset  of  the  estate  of  Biley  Wright,  deceased ;  then  the  executors  are  ordered 
•and  directed  to  pay  to  Eliza  Jane  Brown  and  Adeline  Melinda  French  each 
the  sum  of  $4,000,  and  then  if  there  is  any  balance  left  after  payment  of 
"Costs,  etc..  they  will  distribute  such  balance  or  surplus  equally  between  all 
three  of  the  defendants." 

From  this  judgment  appellant,  Margaret  D.  Nail,  has  appealed,  executing 
«  supersedeas  bond. 

The  first  question  by  appellant  is  one  of  parctice.    Appellees,  in  their  peti« 
«ion  for  the  advice  of  the  chancellor,  described  the  advancement  made  to  ap- 
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-pellftnt  as  the  sum  of  $4,000  in  the  language  of  the  receipt  which  she  exe- 
•cnted  and  delivered  to  her  father.  The  allegation  of  the  advancement  of 
$4,000  in  money  was  denied  by  appellant,  and  the  proof  showed  that  It  was 
not  money,  but  notes  instead,  which  was  advanced  by  the  testator  to  his 
danghter,  and  it  Is  claimed  that  this  is  a  fatal  variance  for  which  this  court 
should  reverse.  Waiving  the  question  as  to  whether  or  not  the  doctrine  of 
variance  is  applicable  to  a  case  like  this,  we  are  quite  sure  that  it  comes 
within  the  provisions  of  section  139  of  the  Code,  which  is  as  follows:  "No 
variance  between  pleading  and  proof  is  hiaterlal,  which  does  not  mislead  a 
party  to  his  prejudice,  in  maintaining  his  action  or  defense  upon  the  merits. 
A  party  who  claims  to  have  been  so  mislead,  must  show  that  fact  to  the 
satisfaction  of  the  court,  and  thereupon  the  court  may  order  the  pleadings 
to  be  amended,  upon  such  terms  as  may  be  jast. ''  (Gaines  v.  Deposit  Bank 
of  Frankfort,  19  Ky.  Law  Rep.,  171;  Woodcock  v.  Farrell,  1  Met.,  437.) 

Section  4840  of  the  Kentucky  Statutes  is  as  follows:  "A  provision  for  or 
advancement  to  any  person  shall  be  deemed  a  satisfaction   in  whole  or  in 
I>art  of  a  devise  or  bequest  to  such  person,  contained  in  a  previous  will,  if  it 
would  be  so  deemed  in  case  the  devisee  or  legatee  were  the  child  of  the  testa- 
tor; and  whether  he  is  a  child  or  not,  it  shall  be  so  deemed  in  all  cases  in 
which  it  shall  appear  from  iMtrol  or  other  evidence  to  have  been  so  Intended.*' 
We  do  not  see  how  it  could  have  been  made  more  clearly  to  appear  that  it 
was  the  intention  of  the  testator  that  the  notes  turned  over  to  his  daughter 
should  be  deemed  an  advancement  in  satisfaotion  of  the  devise  to  her  con- 
tained in  his  will,  than  by  taking  her  receipt  declaring  such  to  have  been 
the  fact,  was  as  done  in  this  instance;  but,  if  such  other  evidence  was  neces- 
sary, it  sufficiently  appears  from  the  provisions  of  his  will  with  reference  to 
the  equality  of  his  daughters  in  the  division  of  his  estate.    A   perusal  of 
this  instrument  shows  that  this  equality  is  its  dominant  idea.    In  a  short 
instrument  covering  two  pages  of  typewritten  matter,  the  testator  provided 
for  equality  of  division  of  his  estate  lietween  his  three  daughters,  Ave  sep- 
arate and  distinct  times;  in  no  instance  does  he  allude  to  a  division  of  his 
estate  without  setting  forth  in  unmistakable  terms,  that  this  division  shall 
be  equal.    If  appellant's  contention  be  correct,  she  will  receive  of  her  father's 
estate  a  little  more  than  double  the  portion  allotted  each  of  her  sisters.    It 
is  true,  that  the  testator  provided-  in  his  will  that  none  of  his  children  are 
to  be  charged  with  or  required  to  account  for  anything  received  from  him, 
hat  this  is  in  a  sentence  which  recites  that  he  had  theretofore  given  to  each 
of  his  three  daughters  a  ten  dollar  gold   piece,  which  he  requested  they 
should  keep  as  long  as  they  lived,  and  in  the  same  sentence  he  reiterates 
again  **my  three  daughters  are  to  share  equally  in   the  division  of  my  es- 
tate."   The  provisions  of  the  will  itself,  and  the  terms  of  the  receipt,  con- 
clusivelj  refute  the  claim  of  appellant,  that  her  father  did  not  intend  the 
notes  given  her  as  an  ademption  pro  tanto  of  the  estate  devised  to  her;  in 
addition,  however,  the  record  contains  overwhelming  evidence  of  the  inten- 
tion of  the  testator  that  his  daughter  shoald  be  charged,  in  the  division  of 
his  estate,  with  the  notes  received. 

It  is  true,  that  by  the  terms  of  section  48&9,  **a  will  shall  be  construed 
with  reference  to  the  real  and  personal  estate  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  been  executed  immediately  before  the  death  of  the 
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tefltator,  uoless  a  contrary  intention  shall  appear  by  the  will;"  but  this  sec- 
tion must  be  construed  in  connection  with  section  4840,  and  made  to  har- 
monize with  the  dominant  idea  of  equality,  which  was  the  manifest  inten- 
tion of  the  testator;  and,  moreover,  we  think  it  plain  that  the  equality^ 
between  the  devisees  so  clearly  set  forth  in  the  language  of  the  testator, 
shows  that  the  advancements  with  which  his  children  were  not  to  be  charge- 
able, were  such  as  he  had  made  prior  to  the  execution  of  his  will. 

The  record  shows  that  after  the  advancements  to  Mrs.  Nail  of  the  $4,000 
in  notes,  the  testator  executed  a  deed  for  certain  lands  belonging  to  each  of 
his  other  daughters,  at  the  recited  valuation  of  $4,000,  thus  making  bis  in- 
tention of  equality  keep  even  pace  with  his  gifts  to  his  daughters.  These 
deeds  Mrs.  French  and  Mrs.  Brown  declined  to  accept,  on  the  ground  that 
the  land  was  not  worth  the  sum  of  $4,000,  as  recited;  whereupon  the  testator 
declared  his  intention  to  sell  the  land,  and  deliver  to  them  the  proceeds,  but 
died  before  carrying  out  his  intention.  This  fact,  alone,  shows  that  the- 
testator  did  not  intend  that  Mrs.  Nail  should  receive  double  the  portion  of 
his  estate  received  by  her  sisters. 

Upon  the  whole  case,  it  is  manifest  that  the  chancellor  correctly  adjudged 
appellant  to  be  chargeable  with  the  advancement  received  by  her  from  her 
father,  less  the  value  of  the  worthless  note  of  Williams  and  Noell. 

Whereupon,  the  judgment  is  affirmed. 


PARSONS  V.  PARSONS. 

(Filed  May  81,  1004— Not  to  be  reported.) 

Divorce  and  alimony— Where,  in  an  action  for  divorce,  a  judgment  was  ren- 
dered on  an  agreement  entered  into  between  the  parties  by  which  the  hus- 
band was  to  pay  two- thirds  of  his  annual  income  for  the  support  of  his  wife 
and  their  four  children,  upon  the  husband's  failure  to  pay  and  in  response- 
to  a  rule  against  him  requiring  him  to  do  so,  where  it  appeared  that  be  had 
lost  his  position;  had  been  unable  to  obtain  any  regular  employment;  that 
he  had  suffered  a  broken  le^;  had  been  in  an  infirmary  and  that  he  had  no 
property  or  means;  thfit  one  daughter  was  married,  another  of  age  having  a 
government  position  paying  her  $40  a  month,  the  third  of  age  and  making 
her  living  and  the  fourth  a  son  over  fifteen  years  of  age,  able  to  work,  it 
was  error  for  the  chancellor  to  require  him  to  pay  two-thirds  of  his  net  In- 
come. The  children  are  better  off  than  he,  and,  moreover,  a  contract  on  bia- 
part  to  provide  for  his  adult  children  out  of  his  future  earnings  will  be 
without  consideration.  In  such  case  the  ends  of  justice  require  a  reasonable 
allowance  for  the  wife,  taking  into  consideration  the  present  and  probable 
future  earning  capacity  of  the  husband. 

W.    W.  Thum  and  Robt.  L.  Qreene  for  appellant. 

Percy  N.  Booth  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch.  First  Division. 

Opinion  of  the  court  by  Judge  Hobson. 

On  June  2,  1002,  appellee,  Mary  Isabella  Parsons,  filed  suit  against  appel- 
lant, Clarence  W.  Parsons,  on  the  ground  of  abandonment..  Proof  was- 
taken  sustaining  the  allegations  of  the  petition  and  on  the  12th  of  June  a- 
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written  coDtraot  was  made  between  them,  by  which  he  agreed  to  apply  two- 
thirds  of  bis  annual  income,  not  exceeding  $3,400  per  annum,  for  the  sup- 
port of  his  wife  and  their  four  children,  and  to  pay  the  amount  to  the 
Lonisrille  Trust  Co.,  as  trustee  for  them.  On  July  6,  a  judgment  was  en- 
tered divorcing  the  parties,  to  which  this  is  added:  "It  appearing  to  the 
court  that  an  agreement  as  to  future  support  of  plaintiff  and  the  children 
of  plaintiff  and  defendant  has  been  entered  into  between  the  parties  to  thla 
action  and  a  trustee,  which  agreement  is  to  be  filed  herein,  this  cause  is  re- 
tained for  that  purpose,  and  for  all  such  orders  as  may  be  necessary  and. 
proper  in  reference  thereto. ' ' 

On  October  33,  1902,  the  plaintiff  filed   her  affidavit  and  asked  a   rule 
against  the  defendant  for  not  complying  with  his  agreement.    He  responded 
to  the  rule,  and  on  hearing,  the  court  discharged  the  rule  at  plaintiff's  cost.. 
Again,  on  November  10,  1908,  she  filed  a  like  affidavit  and  obtained  another 
rule  against  him.    To  this  rule  the  defendant  responded  that  before  the  time 
of  the  making  of  the  contract  referred  to,  he  was  in  the  employment  of  the 
cltj  of  Louisville  as  its  chief  engineer,  but  had  lost  his  position,  and  had. 
been  unable  to  obtain  any  other  regular  employment;  that  in  January,  1903, 
he  accidentally  slipped  on   the  ice  and  fell,  breaking  his  left  leg,  and  was 
taken  to  an  infirmary  where  he  remained  for  a  month,  and  for  three  months 
afterwards  he  was  confined  to  his  room ;  that  after  he  left  his  room  he  was 
on  crutches  for  a  month,  and  was  unable  to  work  until  the  middle  of  June; 
that  thereafter  he  had  taken  two  small  jobs  for  which  he  received  gross  1580, 
and  had  also  received  $70  for  witness  fees,  making  a  total  of  $650  in  all;  that 
he  had  no  property  or  means,  and  was  in  debt  fur  his  doctor's  bills  and 
other  things;  that  out  of  the  $6d0  received  he  bad  paid  something  over  1800 
for  assistance,  tools,  and  other  expenses;    that  one  of  his  daughters  was 
married  and  living  with  her  husband;  that  another  was  of  age  and  had  a 
government  position  which  paid  her  $40  a  month;  that  the  third  was  over 
twenty  years  of  age  and  earning  about  120  a  month,  and  the  son,  the  fourth 
child,  was  over  fifteen  yenrs  of  age,  and  had  been  worlcing  with  him  in   the 
jobs  referred  to.     The  third  daughter  was  married  pending  this  proceeding. 
In  view  of  the  changed  circunisttmces  of  the  parties  ho  asked  to  be  relieved 
from  the  written  contract,  and  that  the  court  make  a  reasonable  allowance 
to  bis  wife  for  alimony.     The  three  unmarried  children  filed  n  statement  that 
they  did  not  wish  a  rule   uvkcn  against   their  father;  were  interested  in  no- 
way Id  the  case,  and  desired  no  action  taken  on  their  account,  as  they  ex- 
pected to  support  themselves.    Notwithstanding  this,    the  court,  on  finai 
bearing,  entered  a  judgment  requiring  G.  W.  Parsons  to  pay  to  the  trustee 
I9()7.%2  to  be  distributed  by  the  trustee  in  accordance  with  the  agreement  of 
June  12,  iy02,  this  sum  being  two-thirds  of  his  net  income  as  shown  by  th& 
record. 

The  agreement  of  June  12,  1903,  Is  not  by  its  terms,  limited  as  to  time; 
hut  tt  is  hard  to  conceive  that  the  parties  contemplated  that  the  husband 
Was  to  continue  to  pay  two-thirds  of  his  income  for  the  purposes  indicated 
AS  long  as  he  lived,  without  regard  to  the  changes  of  circumstances  which 
might  oome  to  the  parties  in  the  meantime.  It  is  perfectly  apparent  that 
the  children  are  better  off  than  their  father,  and  as  able  to  take  care  of 
themselves  as  he  Is.    He  turned  over  to  his  wife  all  the  visible  property  he 
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had.    A  contract  on  his  part  to  provide  for  his  adult  children  ont  of  bto 
futnre  earnings,  would  lie  without  consideration,  and  we  do  not  think  this 
is  the  fair  meaning  of  the  contract.    So  far  as  the  children  are  conoernedt 
he  filrevild  not  be  required  now,  under  his  changed  circumstances,  to  make 
'    aii^*  further  provision  for  them.    The  proof  shows  that  the  wife  at  the  time 
"^"itf^s  keeping  a  boarding  house  and  the  children  were  boarding  with   her. 
The  coutract  seems  to  have  been  made  in  view  of  this  condition  of  the 
family,  and  not  as  a  permanent  arrangement;  for  the  mother's  one-fifth  of 
(wo-thirds  of  the  income  might  be  a  very  inadequate  allowance  for  her,  with- 
out the  benefll  which  the  contract  evidently  contemplated  she  was  to  receive 
from  the  allowance  to  the  children.    In  view  of  all  the  facts,  and  consider- 
ing the  changeil  circumstances  of  the  parties,  the  end  of  justice  requires  that 
'a  reasonable  allowance  should  be  made  the  wife  in  lieu  of  the  provision 
'made  ft)r  her  by  the  contract.    In  making  such  an  allowance  the  court  will 
'^take  into  consideration  the  present  and  probable  future  earning  capacity  of 
the  husband,  what  the  wife  has  received  from  him,  and  his  financial  ciroum- 
-  stances. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  as  herein 
■  indicated.  The  husband  will  pay  the  costs  In  this  court,  as  It  appears  that 
sthe  wife  is  without  means. 

The  judgment  on  the  cross  appeal  is  affirmed. 


SGHNABEL,  &c.  v.  WAGGENEB. 

(Filed  May  81,  1904.) 

~1.  Practice^Where  money  Is  received  under  a  judgment  which  was  tmbae- 
liquently  reverspd,  it  is  a  well  settled  rule  that  restitution  can  be  compelled 
Minly  from  parties  to  the  record,  their  assignees  or  personal  representatives, 
«nd  only  to  the  extent  that  such  parties  have  actually  profited  by  the  erro- 
neous judgment. 

9.  Same— This  court  not  having  seen  fit  heretofore  sua  sponte  to  enforce 

rule  three,  no  motion  by  appellant  in   this  case  having  been  made  either 

before  or  after  its  submission  to  impose  payment  of  costs  upon  appellee  for 

'failure  to  file  brief,  it  does  not  feel  warranted  In   Imposing  costs  upon  ap- 

Ipallee. 

G.  B.  Seymour  and  Fred  Forcht  for  appellants. 

Gordon  ft  Gordon  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  is  an  appeal  from  a  judgment  discharging  a  rule  which  sought  rest!- 

^Cntlon  of  money  received  under  a   judgment  of  the  Jefferson  Circuit  Court 

*^whlch  was  subsequently  reversed  by  this  court.    The  facts  of  the  case  are 

fully  recited  in  the  opinion  of  the  court,  upon  the  former  appeal,  by  Judfi:e 

DuBelle,  and  in  the  separate  opinion  of  Judge  Guffy,  reported  in  d9  Ey. 

Law  Hep.,  S34.    Upon  the  return  of  the  case  to  the  lower  court  it  was  de- 

'olded  that  the  infant  defendants  were  entitled  to  $584,  with  Interest  from 

^he  9th  of  July,  1898,  as  the  value  of  the  homestead  adjudged  them  upon  the 

former  appeal.    It  was  also  shown  that  there  bad  been  paid  to  the  appellee. 
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^R.  C.  ^Bggener,  1614.60  from  the  fuods  on  hand  at  the  date  of  the  former 
Judgment,  and  upon  motion  of  the  infant  defendants  a  rule  was  awarded 
•Against  him  to  show  cause  why  he  should  not  repay  into  court  the  full 
amount  of  the  money  which  he  had  withdrawn  under  the  reversed  judg- 
ment. In  his  response  to  this  rule,  he  claimed  that  he  had  only  received  as 
1)ia  pro  rata  of  the  fund  finally  adjudged  the  infants  in  lieu  of  homestead, 
<158,  and  that  he  ought  not  to  be  held  liable  for  any  greater  amount,  and 
paid  the  sum  which  he  admitted  to  be  due  into  court  The  action  haying 
twen  submitted  on  the  response  of  Waggener  to  the  rule  against  him,  it  was 
-diaoharged,  and  a  judgment  awarding  appellants  tl68  was  entered.  The  de- 
fendants excepted  to  the  judgment,  and  have  again  appealed,  and  insist  that 
"they  should  not  be  driven  to  collect  the  full  amount  allowed  to  them  as  a 
liomestead  exemption,  from  the  insolvent  creditors,  but  are  entitled  to  have 
Testitution  to  the  full  extent  of  the  pro  rata  received  by  appellee  from  the 
estate  of  their  father  upon  his  debt,  upon  the  ground  that  their  claim  for 
the  homestead  was  a  preferred  one. 

The  rule  is  well  settled  that  restitution  on  reversal  of  a  judgment  can  be 
••ompelled  from  only  parties  to  the  record,  their  assignees  or  personal  repro- 
-centatives,  and  only  to  the  extent  that  such  parties  have  actually  profited  by 
the  erroneous  judgment.  (Gregory  v.  Litzy^  48  Ky.,  489;  Morgan  v.  Hart, 
48  Ky.,  79;  Ball  v.  Lively,  84  Ky.,  871;  Gutter  v.  Palmetter.  80  Ky.,  841.) 
IVe  think  the  trial  court  properly  limited  the  amount  to  be  paid  by  appellee 
^%o  the  amount  actimlly  received  by  him  as  his  pro  rata  of  the  fund  finally 
4kljadged  appellants. 

It  is  insisted  in  the  brief  of  counsel  roprosentiing  appellants,  that  as  appel- 
lees delayed  from  (the  date  of  the  submission  of  this  case  on  the  18th  of  No- 
^vember,  1908,  until  the  26th  of  May,  1904,  to  file  their  brief,  that  they  should 
be  required  to  pay  the  cost  up  to  the  latter  date.  Rule  8  provides  that:  ''In 
■All  oases  or  appeals  hereafter  filed,  or  now  filed  and  not  submitted,  it  shall 
be  the  duty  of  the  appellant  to  file  his  brief  twenty  days  prior  to  the  day  the 
^aae  is  set  for  hearing,  and  the  appellee  to  file  his  brief  ten  days  prior  to 
tiliat  time;  and  a  failure  to  do  so  by  the  appellant  shall  cause  a  dismissal  of 
-tiie  appeal  without  prejudice,  and  upon  the  part  of  the  appellee,  he  will,  if 
In  default,  be  required  to  pay  the  costs  up  to  the  date  of  filipg  his  brief.  ** 

This  court  has  not  seen  fit  heretofore  sua  sponte  to  enforce  rule  three,  and 
bas  uniformly  refused  to  dismiss  an  appeal  for  failuro  of  appellant  to  file 
brief  when  the  motion  came  for  the  first  time  after  the  submission  of  the 
-eaae,  and  they  have  also  for  the  same  reason  refused  to  impose  the  payment 
of  cost  upon  appellee  for  the  failure  to  file  brief,  unless  motion  to  this  effect 
^vraa  made  by  the  appellant  prior  to  the  submission  of  the  cause.  As  no  mo- 
Mon  was  made  by  appellant  in  this  case,  either  before  or  after  the  submis- 
sion of  the  case,  the  court  does  not  feel  warranted  in  following  the  sugges- 
tion of  counsel  for  appellant  as  to  cost. 

For  reasons  indicated  the  judgment  is  affirmed. 
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HARRISON,  JR.  v.  WILKERSON.  &c. 
(Piled  May  81,  1904—Not  to  be  reported.) 

1.  Taxes— Collection  of— Delinquent  taxpayer— Where  a  sheriflf,  pursuant: 
to  section  4341,  Kentucky  Statutes,  seeks  to  collect  by  suit  delinquent  taxes, 
he  is  entitled  to  prosecute  such  suit  without  any  intervention  on  the  part  or 
the  auditor's  agent;  and  where  the  latter  also  institutes  a  proceedings  to  col- 
lect the  taxes  such  action  should  be  dismissed. 

2.  Same — Where  a  sheriff  had  instituted  a  prooeedlnpr  for  the  oolleotlon  or 
delinquent  taxes,  the  fact  that  the  clerk  failed  to  issue  the  summons  upon^ 
the  statement  within  five  days  after  it  was  filed,  was  not  material  where  the- 
delinquent  taxpayer  had  substantially  agreed  to  enter  its  appearance  to  the- 
proceeding. 

.  L.  J.  Moore  for  appellant. 

J.  D.  &  G.  R.  Hunt  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Section  4241,  Kentucky  Statutes,  reads  as  follows:  *'lt  shall  be  the  duty  or 
the  sheriff  or  auditor's  agent  to  cause  to  be  listed  for  taxation  all  property- 
omitted,  or  any  portion  of  property  omitted  by  the  assessor,  board  of  super- 
Tisors,  board  of  valuation  and  assessment,  or  railroad  commission,  for  any 
year  or  years.  The  officer  proposing  to  have  such  property  assessed,  shall  file 
in  the  clerk's  office  of  the  county  in  which  the  property  may  be  liable  to 
assessment,  a  statement  containing  a  description  and  value  of  the  property^ 
proposed  to  be  assessed,  and  the  value  of  the  corporate  franchise,  if  any,  and 
the  name  and  place  of  residence  of  the  owner,  his  agent  or  attorney,  or  per- 
son in  x>ossession  of  the  property,  and  the  year  or  years  for  which  the  prop- 
erty is  proposed  to  be  assessed.  Within  five  days  after  the  filing  of  such 
statement,  the  clerk  of  the  court  shall  issue  a  summons  against  the  owner- 
to  show  cause,  before  the  next  regular  term  of  the  county  court,  which  does 
not  commence  within  five  days  after  service  of  such  summons,  why  snch 
property  or  corporate  franchise,  if  any,  shall  not  be  assessed  at  the  value 
hamed  in  the  statement  filed.  The  summons  shall  be  executed  by  the  sheriff 
of  the  county  by. delivering  a  copy  thereof  to  the  owner,  if  in  the  county,  If' 
not,  then  to  his  agent,  attorney  or  person  in  possession  of  the  property. 
•  ♦  *  As  compensation  for  his  services  in  causing  such  property  to  be 
assessed,  the  officer  filing  the  statement  shall  be  entitled  to  the  penalty, 
which  shall  be  paid  to  him  after  the  full  amount  of  the  taxes  shall  have 
been  collected. "    *    ♦    * 

On  November  18,  19)3,  the  appellee,  Wilkerson,  sheriff  of  Fayette  county, 
through  an  attorney,  filed  in  the  clerk's  office  of  the  Fayette  County  Conilr 
a  statement,  in  which  it  is  in  substance  alleged  that  the  Lexington  Ceme- 
tery Co.  was  the  owner  of  personal  property  of  the  value  of  143,000,  which 
had  not  been  listed  for  taxation  by  the  county  and  State  for  the  year  of  180^ 
and  subsequent  years.     On  December  24,  1902,  the  appellant,  J.  H.  Harrison* 
Jr.,  auditor's  agent,  examined  the  statement  filed  by  the  sheriff,  and  with 
knowledge  of  its  contents  and  purpose,  filed  in  the  clerk's  office  of  the  Fay- 
ette County  Court  a  statement  for  back  taxes  against  the  same  company  for- 
the  years  covered  by  the  statement  of  appellee  on  the  same  property,  but  he- 
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-stated  thnt  the  omitted  property  was  of  the  value  of  180,000.  Both  cases 
were  iMssed,  by  an  arrangemeDt  with  the  company,  until  March  30,  1908, 
when  they  were  consolidated ,  and  a  judgment  was  rendered  by  the  Fayette 
County  Court  and  the  property  was  assessed  at  143,000  for  the  years  men- 
tioned. The  taxes  and  penalty  were  paid  to  the  sheriff.  The  appellee  re- 
fused to  pay  the  penalty  to  the  appellant  and  this  action  was  instituted  to 
TCooTerit.  The  question  to  be  determined  is,  which  of  the  parties  Is  entitled 
■to  the  penalty? 

This  question  arises  from  the  fact  that  the  auditors'  agent  sought  to  super- 
«de  the  sheriff  in  his  eflort  to  compel  the  cemetery  company  to  pay  the 
taxes  and  obtain  the  penalty  which  would  be  his  duty,  if  he  succeeded  in 
•compelllBg  the  cemetery  company  to  list  its  property  for  taxation.  When 
the  statement  was  filed  by  the  sheriff,  an  interview  was  had  with  the  attor- 
ney and  president  of  the  cemetery  company,  and  an  arrangement  was  made 
«o  allow  the  proceeding  to  be  postponed  until  this  court  disposed  of  a  peti- 
tion for  rehearing  in  an  action  in  which  it  had  delivered  an  opinion  holding 
the  personal  property  of  the  cemetery  liable  for  taxes.  The  statement 
filed  l^the  sheriff  was  a  substantial  compliance  with  the  statute.  The 
oemeteiy  company  entered  its  appearance  thereto  and  made  no  question  as 
to  its  sufiksiency.  There  can  be  no  doubt  that  the  appellee  would  have  been 
entitled  to  the  penalty,  if  the  appellant  had  not  instituted  a  proceeding. 
The  statute  does  not  contemplate  that  both  the  sheriff  and  the  auditor's 
«Cwt  9htM  institute  proceedings  against  a  delinquent  taxpayer.  To  allow 
^t  to  be  done  unnecessarily  would  harass  a  delinquent  taxpayer  and  cause  un- 
SMmly  conflict  in  efforts  to  collect  penalties.  If  the  auditor's  agent  or 
-sheriff  Sies  a  statement,  he  is  entitled  to  prosecute  it,  and  he  can  not  be  de- 
J>rl7ed  of  his  right  to  collect  the  penalty  by  the  interference  of  the  officer 
who  might  have  tak'Cn  the  initiative,  but  did  not  do  so.  The  conclusion 
which  we  have  reached  is  supported  by  the  reasoning  of  the  court  in  Butler, 
Sheriff  V  Watkins'  Ex'ors,  16  Ky.  Law  Rep.,  802. 

It  is  urged  that  the  apfwllant  had  the  right  to  institute  the  proceeding, 
"(leoaase  the  clerk  had  failed  to  issue  the  summons  upon  the  statement  filed 
"^ythe  sheriff.  The  statute  made  it  the  duty  of  the  clerk  to  issue  a  summons 
within  five  days  after  it  was  filed,  but  this  he  failed  to  do.  This  was  imma- 
terial, because  the  cemetery  company  had  substantially  agreed  to  enter  its 
Appearance  to  the  proceeding,  if  the  Court  of  Appeals  adhered  to  its  opinion, 
^nd  as  the  court  did  adhere  to  its  opinion,  the  cemetery  company  entered  its 
appearance  to  the  proceeding.  Because  the  sheriff  was  not  prosecuting  the 
proceeding  with  as  much  vigor  as  appellant  believed  he  should,  did  not  give 
him  the  right  to  supersede  the  sheriff  by  instituting  another  and  similar 
proceeding. 

It  is  urged  that  the  sheriff  had  no  right  to  execute  the  summons,  because 
he  flled  the  statement  and  was  to  have  the  penalty  under  the  law.  It  Is 
dlflacult  to  see  what  bearing  this  has  on  the  issue  between  the  appellant  and 
appellee.  The  proceeding  instituted  by  the  sheriff  was  sustained  and  the 
'Value  of  the  propeny  was  fixed  at  the  amount  alleged  in  the  statement  filed 
^  him.  Independent  of  all  this,  the  statute  expressly  provides  that  a  sum- 
mons issued  upon  such  a  statement  shall  be  executed  by  the  sheriff. 

In  argument  it  was  stated  that  *'the  sheriff  could  not  file  this  statement 


262         BUBEHABT  V,  V.  G.  COMMON  SCHOOL  DI8T.  TB. 

through  an  attorney.  It  was  done  by  appellee's  direction,  and  was  proo- 
outed  to  a  suooessful  determination.  If  he  chose  to  employ  an  attorney  to 
assist  him,  and  pay  the  fee  himself,  he  had  the  right  to  do  so.  The  prin-- 
ciple  of  law  invoked  by  the  appellant,  that  an  offloer  can  not  delegate  Uy 
another  the  performance  of  a  duty  requiring  the  eserolse  of  a  dlsoretlon,  haft- 
no  application  to  the  facts  of  this  case. 

The  conclusion  we  have  reached  obviates  the  necessity  of  determining^ 
whether  the  summons  which  was  issued  December  24,  1903,  was  upon  the- 
statement  filed  by  the  sheriff,  or  that  filed  by  the  auditor's  agent.  The  mei^ 
fact  that  the  two  proceedings  were  consolidated,  did  not  deprive  the  sherllT 
of  the  right  which  he  had  acquired  to  prosecute  the  proceeding.  Instead  of 
oonsolidating  them,  the  court  should  have  dismissed  the  one  instituted  byr 
the  appellant. 

The  judgment  is  affirmed. 


BURKHART  v.  VINE  GROVE   COMMON  SCHOOL  MSTRICT  TRUS- 
TEES. 

(Filed  May  81,  1004.) 

Schools  -^  Furnishing  fuel  for  school  —  Enforcing  payment  therefor^^ 
Where  one  has  furnished  coal  for  use  of  a  common  school  district  for  several^ 
years,  under  section  4444,  Kentucky  Statutes,  part  of  common  school  law,. 
providing  that  the  '*  trustees  shall  assess,  and  the  treasurer  collect,  a  oapita- 
tion  tax  of  91.60,  or  less,  on  all  persons  having  children  attending  the  sohool,. 
to  pay  for  fuel,  etc.,"  he  is  entitled  to  have  a  sufficient  sum  to  pay  for  the- 
coal  furnished  by  him  to  the  school  for  each  year,  levied  and  collected  fron^ 
the  patrons  of  the  school  for  that  year,  provided  the  levy  for  that  year  dick 
not  reach  a  maximum  tax  of  111. 60.  If  the  full  tax  has  been  levied,  and  there- 
are  still  debts  in  excess  of  it,  there  is  no  statutory  authority  for  the  pay- 
ment thereof. 

R.  L.  Stith  for  appellant. 

L.  A.  Faurest  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  Wm.  A.  Burkhart,  recovered  a  judgment  against  the  trus- 
tee of  common  sohool  district  No.  68  of  Hardin  county  for  168.40,  with  in- 
terest and  cost,  for  coal  furnished  and  used  in  the  school  house  of  the  district* 
on  which  execution  was  issued  and  returned  no  property  found.    After- 
notice  to  the  trustee,  he  brought  this  action  for  a  mandamus  to  compel  the- 
trustees  of  the  common  school  district  to  levy  and  collect  a  capitation  tax 
under  section  44-14  of  the  Kentucky  Statutes,  on  all  persons  having  childrei> 
attending  the  common  school  of  the  district,  which  would  be  sufficient  to* 
realize  a  sum  sufficient  to  pay  off  his  judgment.    The  defendants,  in  their- 
answer,  allege  that  the  account  upon  which  plaintiff's  judgment  was  ren- 
dered was  for  coal  furnished  to  the  district  in  separate  amounts  for  each  of 
the  years  from  18^  to  1908,  inclusive,  and  should  have  been  paid  as  inci- 
dental expenses  by  a  levy  of  a  capitation  j>ax  upon  the  patrons  of  the  school^ 
for  the  amount  furnished  during  each  successive  year;  that  there  was  a  polft 
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levied  and  ooUeoted  by  the  troatees  from  the  patrons  of  the  school  fox- 
each  of  these  years,  for  incidental  expenses;  and  that  no  funds  arising  from* 
such  levy  and  collection  for  this  purpose  came  into  the  hands  of  the  present:, 
trastees  of  school  district  No.  68;  that  the  patrons  of  the  school  were  not  the- 
same  as  they  were  for  the  years  In  which  the  coal  was  actually  furnished ; 
and  that  they  had  no  right  or  power  to  levy  a  tax  upon  the  present  itatronB 
of  the  school  to  discharge  indebtedness  incurred  in  former  years.    They 
allege  that  plaintiff  was  a  trustee  for  several  of  the  years  in  which  the  coal 
was  fnnrlshed  by  hiui ;  and  that  it  was  his  duty  to  have  seen  that  a  sulB^ 
oiens  tax  was  levied  to  pay  the  incidental  expenses  of  the  school  during  suoht 
years;  and  that  no  indebtedness  was  incurred  in  excess  of  the  levy  for  such- 
purpose;    and  that  by  his  failure  and  negligence  to  do  so  he  was  efitopped:^ 
from  calling  upon  them  as  his  successors  to  do  so.     A  general  demurrer  wan 
filed   to   the  answer  by  the  plaintiff,  which  was  overruled.    He  thereupoi^ 
filed  a  reply,  denying  the  alleged  estoppel.    A  demurrer  was  sustained  to- 
the  reply,  and  declining  to  plead  further,  his  petition  was  dismissed. 

Trustees  of  a  school  district  have  no  power  to  levy  or  collect  taxes  unless^ 
expressly  authorized  to  do  so  by  statute.    Section  4440  of  the  Statutes,  ao- 
thorizes  them  to  levy  and  collect  a  tax  for  the  erection  and  equipment  of  ai. 
schoolbouse  and  for  repairs  thereto.     Section  4441  to  pay  indebtedness  pre« 
▼ionsly   Incurred  in   the  erection  and  furnishing  of  a  schoolbouse.    But. 
neither  of  these  sections  authorize  the  levy  of  a  tax  to  pay  incidental  ex- 
penses.     The  only  other  section  of  the  school  law,  which  authorizes  the  levy- 
of  a  tax,  is  suction  4444,  which  reads:  ^'Unless  there  are  sufficient  funds  on. 
hand  which  may  be  used  to  pay  the  contingent  expenses,  incident  to  con-^ 
ducting  the  school  comfortably,  the  trustees  shall  assess,  and  the  treasurer 
of  the  district  shall  collect,  a  capitation  tax  of  11.60,  or  less,  on  all  persona 
having  children  attending  the  school  of  the  district,  the  same  to  be  collected 
as  provided  in  section  4448,  and  used  to  pay  for  fuel  ond  other  things  need« 
ful  to  keep  warm,  clean  and  comfortable  the  house  where  the  school  is  con- 
ducted." 

Under  this  section,  the  cost  of  keeping  the  schoolbouse  warm,  clean  andl 
comfortable  must  be  paid  by  persons  having  children  attending  the  schools 
at  the  time.    The  answer  filed  in  this  case  does  not  allege  that  the  capita^ 
tion  tax  of  $1.  5U  was  levied  and  collected  for  each  of  the  years  in  which  the« 
plaintiff  furnished  the  coal  to  the  district,  but  only  that  a  capitation  tax. 
was  levied  for  that  purpose.    It  was  plainly  the  duty  of  the  trustees  to  have^* 
levied  and  collected  a  sufficient  tax  upon  persons  having  children  attending 
the  schpols  for  each  year,  sufficient  tio  have  defrayed  the  necessary  expenses^ 
and  if  as  a  matter  of  fact,  they  failed  to  do  this,  then  plaintiff  is  entitled  to> 
have  a  sum  sufficient  to  poy  for  the  coal  furnished  by  him  each  year  to  the> 
school,  levied  and  collected  from  the  patrons  of  the  school  for  that  year,  pro« 
vlded  the  levy  for  that  year  did  not  reach  a  maximum  tax  of  tl.50.     Of 
course,  if  the  full  tax  was  levied,  and  there  was  still  debts  in  excess  of  it,, 
there  Is  no  statutory  authority  for  its  payment.     But  appellant  is  entitled  to-, 
be  paid  for  his  coal  by  the  patrons  of  the  school  at  the  time  it  was  furnished, . 
If  it  is  practicable  to  do  so  under  the  statute. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded,  with 
instructions  to  allow  plaintiff  to  amend  his  petition,  setting  out  definitely 
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the  amotint  of  coal  furnished  each  year,  and  the  persons  having  children 
-attending  the  school  for  such  year,  and  for  other  proceedings  consistent  with 
^his  opinion. 


BURCH  V.  NICHOLAS,  &c. 
(Filed  May  31,  1904— Not  to  be  reported.) 

1.  In  this  action  seeking  to  have  a  deed  declared  a  mortgage,  the  judgment 
**of  the  chancellor  decreeing  the  relief  sought  will  not  be  disturbed,  where  the 

proof  shows  the  parties  executing  the  paper  were  ignorant  negroes  who 
thought  the  relation  of  attorney  and  client  existed  between  them  and  the 
person  who  drew  the  paper;  and  it  appearing  from  the  proof  that  the  prop- 
erty was  worth  considerably  in  excess  of  the  consideration  named  in  the 
paper. 

2.  Same— It  is  the  policy  of  the  law  to  relieve  against  contracts  made  by 
a  person  with  an  attorney,  where  the  confidence  induced  by  the  relation  of 
attorney  and  client,  probably  threw  such  person  off  his  guard. 

W.  T.  Burch  for  appellant. 

Gardner  &  Mozley  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  Hobson. 

On  August  86,  1000,  Emma  Nicholas  and  her  husband  conveyed  to  Vir- 
-ginia  Buroh,  in  consideration,  as  recited  in  the  deed,  of  1110,  cash  in  hand 
~paid,  and  1850  to  be  thereafter  paid  to  Bosa  Ostreioher,  a  house  and  lot  in 
liouisville  conveyed  to  Emma  Nicholas  by  Bosa  Ostreicher  on  December  3, 
1899.  Nicholas  and  wife  on  November  8,  1901,  filed  this  suit  against  Vir- 
ginia Burch  to  have  the  deed  declared  a  mortgage,  and  the  court  having  so 
adjudged,  she  appeals. 

The  proof  shows  that  W.  T.  Burch,  the  husband  of  appellant,  is  an  attor- 
ney-at-law,  and  as  such  had  represented  the  husband  of  Emma  Nicholas  in 
some  legal  proceedings  previous  to  her  purchase  of  the  property  in  contest 
#rom  Rosa  Ostreicher,  and  he  was  the  attorney  of  Emma  Nicholas   in   the 
purchase  of  the  property  and  in  the  making  of  a  payment  on  it  after  the 
purchase.     She  contends  that  he  continued  her  attorney  throughout.      He 
contends  that  the  relation  of  attorney  and  client  had  ceased  before  the  deed 
to  his  wife  was  made,  and  that  the  transaction  with  her  was  deliberately 
had  and  fully  understood.     While  we  do  not  doubt  the  sincerity  of  the  testi- 
mony of  Burch  or  his  wife,  we  think  the  chancellor  properly,  under  all  the 
facts  and  circumstances,  adjudged  the  deed  to  be  a  mortgage.     £Imma  Nich- 
olas and   her  hu.sb{ind  are  negroes;    neither  of  them   can  read  nor  write; 
neither  of  them  appears  reoUy  to  have  understood  in  fact,  the  transaction. 
They  had  bought  the  property  for  $650,  and  it  was  worth  something  moie 
than  that;   they  evidently  regarded  Mr.  Burch  as  their  attorney,  although 
he  thought  the  relationship  had  ended,  and  in  view  of  all  the  circumstances 
and  the  ignorance  of  Nicholas  and  his  wife,  the  chancellor  properly  refused 
■to  hold  the  deed  an  absolute  conveyance  of  the  propt*rty.     It  is  the  policy  of 
the  court  to  relieve  against  contracts  made  by  a  person  with  an  attorney, 
"where  the  confidence  induced  by  the  relation  of  attorney  and  client  probably 
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tbrew  a  party  off  bis  guard,  and  thus  induo«d  him  to  make  a  cootract  which 
lie  did  not  really  understand,  and  would  not  otherwise  have  made.  The 
Iaw  Justly  holds  the  attorney  to  a  strict  standard  in  his  dealings  with  his 
«Uent,aDd  t£is  rule  must  be  applied  where  the  person  dealing  with  the  attor- 
ney acts  under  the  Impression  that  the  relation  of  attorney  and  client  exists 
between  them,  although  the  attorney  may  not  so  understand,  and  may  In- 
tend no  wrong.  The  judgment  protects  appellant  in  the  money  she  paid 
out,  and  under  all  the  evidence,  the  chancellor's  conclusions  on  the  facts  will 
not  be  disturbed. 
Judgment  afiBrmed. 

SMITH,  &o.  V.  CORNETT,  &c. 

(Filed  June  1,  1«04— Not  to  be  reported.) 

CouTeyances — Construction  of  deed — Where  the  heirs  of  one  dying  intes- 
tate, conveyed  their  interests  in  the  land  left  by  him,  designated  as  that 
"belnRin  Harlan  county  on  the  Poor  fork  of  Cumberland  river,"  such  con- 
veyance does  not  Include  their  interests  in  decedent's  land  on  Clover  fork, 
which  was  owned  by  decedent,  but  which  fact  was  unknown  at  the  time  to 
them  and  the  grantee.  The  general  rule  of  construction  being  that  the  gen* 
^1  description  in  a  deed  must  be  controlled  and  limited  by  the  specific  de- 
Mrlptlon,  and  where  a  deed  is  limited  to  a  specific  description,  land  not  era- 
^oed  therein  can  not  be  included,  although  those  conveying  own  land  in 
another  boundary  belonging  to  their  decedent's  estate. 

Clay  &  Hardin  and  J.  G.  &  J.  S.  Forrester  for  Leonard  Smith,  &c. 

V.  F.  Hall  and  R.  L.  Greene  for  Jonathan  Cornett. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

In  1868,  John  H.  Smith,  then  a  resident  of  Harlan  county,  Kentucky,  died 
Intestate,  the  owner  of  two  tracts  of  land  in  that  county;  one  tract  of  about 
Nacres  lying  on  the  waters  of  Poor  fork,  which  was  improved  land,  and 
known  as  the  home  farm;  the  other  track  of  about  1,000  acres,  lying  on 
the  waters  of  Clover  fork,  and  was  then  wild  and  unimproved  land.    These 
tnots  were  divided  by  the  crest  of  what  is  known  as  Big  Black  Mountain, 
And  also  separated  by  a  survey  of  d,800  acres,  known  as  the  John  Lewis  sur- 
vey.  All  this  land  lies  within  a  patent  of  17,200  acres,  patented  to  Boyd 
Blckerson,  but  the  deceased  held  a  patent  to  himself  for  500  acres  which  was 
also  Inside  of  the  boundary  of  the  tract  on  Poor  fork.     The  title  to  the  500 
•cres  was  superior  to  the  Dickerson  patent.    He  purchased  from  Dickerson 
land  on  Poor  fork  to  square  up  his  farm,  which  made  up  the  8(X)  acres,  Dlck- 
^son  at  the  time  executing  to  him  a  bond  for  the  title.     It  was  afterwards 
ascertained  that  this  title  bond  covered  and  included  the  1,000  acres  of  land 
on  Clover  fork.     Smith  left  surviving  him  eight  heirs— seven  children  and 
one  grandchild.    Jonathan  Cornett  married  one  of  the  daughters,  and  Am- 
brose  Powell  married  another.    Cornett  and  Powell  administered  on  his  es" 
tate,  Cornett  taking  charge  of  the  papers  belonging  to  the  decedent,  and 
transacted  most  of  the  business  In  the  settlement  of  the  estate.     Soon  after 
they  administered,  Cornett  began  f)  purchase  the  interests  of  the  children 
in  the  real  and  personal  estate  of  the  decedent,  taking  from  them  writings 
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showing  that  fact.  In  the  year  1886,  the  appellants,  Leonard  Smith,  Cla- 
rlnda  MoDaniel  and  her  husband,  Wm.  MoDaniel,  James  B.  Smith  and 
Jonathan  L.  Smith,  oonveyed  their  Interest  by  deed  to  appellee*  Jonathan 
Otmett.  The  appellee  on  cross  appeal,  Leonard  Smith.  oonTeyed  his  in- 
terest to  Jonathan  Cornett  on  the  87th  day  of  December,  1367.  Appellee  in 
the  cross  appeal,  Emily  Hoskins,  who  was  Emily  Short,  an  only  child  of  a 
daughter  of  the  decedent,  never  did  convey  her  interest  to  Cornett,  but  Cor- 
nett claimed  her  interest  by  an  alleged  purchase  from  her  father  when  she 
was  an  infant. 

The  appellants  on  the  original  appeal  and  appellees  on  the  cross  appeal, 
brought  this  action  against  Jonathan  Cornett  for  the  recovery  of  their  in- 
terests in  the  1,000  acres  survey  of  land  lying  on  the  waters  of  Clover  fork, 
alleging  that  the  deeds  made  by  them  to  Cornett  only  covered  and  included 
their  interests  in  the  800-acre  survey  on  the  waters  of  Poor  fork. 

Cornett  answered,  traversing  the  allegations  of  their  petition,  claiming 
that  the  conveyanoes  to  him  covered  and  included  all  their  Interests  in  both 
surveys,  and  also  pleaded  adverse  possession  and  the  statute  of  limitation. 

The  deed  of  Leonard  Smith  of  date  1867,  describes  the  land  In  which  he 
conveys  his  interest,  as  follows:  **All  of  the  interest  in  the  laud  owned  by 
John  Smith,  deceased,  with  all  the  appurtenances  to  the  same  belonging, 
situated  in  Kentucky  in  said  county,  on  the  Poor  fork  of  Cumberland  river 
adjoining  the  land  of  John  Lewis." 

The  deed  of  appellants  on  the  original  appeal  describes  the  interest  which 
they  conveyed  as  follows:  *'A11  their  interests  in  the  real  estate  of  John  H^ 
Smith,  deceased,  for  and  in  consideration  of  the  sums  respectively  named, 
etc.,  it  lying  and  being  in  Harlan  county  nn  the  Poor  fork  of  Cumberland 
river,  and  bounded  with  the  line  of  said  tract  of  land." 

The  general  rule  of  construction  is,  that  the  general  description  given  In  a 
deed  must  be  controlled  and  limited  by  the  specific  description.  This  deed 
specifically  describes  the  survey  of  Poor  fork  and  shows  of  itself  that  the  In- 
tention was  to  convey  all  their  Interest  in  this  particular  survey  to  Cornett. 
If  they  had  Intended  to  convey  more,  the  words  **on  Poor  fork  of  Cumber- 
land river"  would  have  been  omitted,  or  the  words  "on  Clover  fork"  would 
have  been  added. 

It  appears  from  the  record,  without  consideration,  that  the  agent  or  attor- 
ney in  fact  of  Dickerson,  had  conveyed  to  the  decedent,  John  H.  Smith  the 
land  described  in  the  title  bond  of  Dickerson  to  Smith,  but  this  fact  was 
not  known  to  any  of  the  shlldren  or  heirs  of  decedent  until  long  after  Cor- 
nett had  bought  their  interests  in  what  they  all  understood  to  be  their  in- 
terest in  the  home  or  Poor  fork  farm.  The  land  on  Clover  fork  was  separated 
from  the  Poor  fork  farm  by  the  crest  of  the  Big  Blnck  mountain  and  the 
John  Lewis  2,800  acre  survey,  and  was  in  the  woods  and  wild  land.  Appel- 
lee Jonathan  Cornett  did  not  know  that  the  children  and  heirs  of  John  H. 
Smith  owned  an  Interest  In  any  land  on  Clover  fork,  as  shown  by  his  own 
testimony,  until  after  he  had  purchased  all  their  interests. 

We  are  of  the  opinion  that  the  language  contained  in  the  deeds  only  con- 
veys to  Cornett  their  interest  In  the  Poor  fork  survey,  and  It  was  certainly 
not  their  intention  to  sell  and  convey  their  interests  in  lands  they  knew 
nothing  of;  and  Cornett  surely  did  not  intend  to  buy  or  think  he  was  pur- 
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ehasiDg  interests  in  lands  which  he  did  not  know  his  vendors  owned.  These^ 
faots  make  our  oonstruotion  of  the  deeds  certain,  if  it  needed  any  evidence- 
other  than  the  langnage  used. 

After  Cornett  obtained  these  conveyances,  he  found  among  the  papers  of 
the  deceased  the  title  bond  of  Dickerson  which  covered  the  Glover  fork  1,00(V 
acres,  and  he  instituted  an  action  in  the  Harlan  Circuit  Court  ogainst  the 
heirs  of  Dickerson  for  the  purpose  of  getting  title  to  himself.  The  court 
granted  his  prayer  and  caused  the  commissioner  to  convey  to  him  the  title^ 
to  the  Dickerson  survey.  He  now  claims  that  this  having  occurred  more 
than  ten  years  prior  to  the  bringing  of  this  action  that  it  is  a  bar  to  their 
claim.  We  can  not  agree  with  him  in  this.  The  children  and  heirs  of  dec- 
eased Smith  were  not  parties  in  any  way  to  that  action,  and  they  are  not. 
bonnd  thereby.  His  obtaining  the  title  irom  Dlckerion  to  himself  must  be 
regarded  as  his  holding  It  in  trust  for  the  heirs  of  Smith.  His  claim  of  ad- 
verse possession  and  the  plea  of  limitation  is  without  any  foundation,  as  thia 
survey  of  1,000  acres  has  never  been  in  the  adverse  possession  of  any  one,  it. 
being  wild  and  unenclosed  land. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed  on  the  cross  appeal 
and  reversed  on  the  original  appeal,  and  the  cause  remanded  for  further- 
proceedings  consistent  with  this  opinion. 


GILL  V.  LANE. 

(Filed  June  1,  1904— Not  to  be  reported. ) 

Partition  of  land — Joint  owners — Indivisible  without  impairing  value  of* 
the  whole  tract— It  appearing  from  the  pleadings  and  proof  that  the  tract  of 
land  jointly  owned  by  appellant  and  appellee,  containing  578  acres,  on  which 
is  located  a  popular  summer  resort  known  as  Olympian  Springs,  with  the^ 
bnildings  attached  thereto;  that  the  land  is  unproductive  for  agricultural 
purposes  and  can  not  be  divided  into  two  equal  parts  without  injury  to  the- 
whole  tract,  the  chancellor  properly  adjudged  a  sale  of  the  entire  tmct  upon 
the  petition  and  prayer  of  the  appellee,  and  an  equal  division  of  the  proceeds, 
of  the  sale. 

Beuben  Gudgell  &  Son  and  Hazelrigg  &  Chenault  for  appellant. 

C.  W.  Goodpastor  for  appellee. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  George  C.  Gill,  and  the  appellee,  James  W.  Lane,  are  the^ 
joint  and  equal  owners  and  in  possession  of  a  tract  of  land  lying  in  Bath, 
county  containing  578  acres.  Upon  one  side  of  this  tract  is  situated  the 
celebrated  *' Olympian  Springs,"  a  iwpular  watering  place  and  summer* 
resort. 

The  most  celebrated  of  the  mineml  waters  on  this  land  is  the  well-known, 
salt  sulphur  well,  which  is  said  to  contain  an  inexhaustible' supply  of  water, 
possessed  of  great  medicinal  properties.  Upon  the  grounds  contiguous  to. 
the  salt  sulphur  well  is  a  hotel  building,  also  cottages,  and  other  improve- 
ments suitable  for  a  summer  resort.  The  well  is  the  most  valuable  th ins- 
belonging  to  the  land;   in  fact,  the  soil  itself  is  sterile  and  unproductive^ 
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'Since  appellant  and  appellee  have  been  the  owners  of  this  property,  they 
liave  been  renting  It  to  parties  engaged  in  keeping  hotels,  and  such  places 
X)f  public  resort  for  health  and  recreation.  But  having  come  to  the  concln' 
sion  that  the  property  was  not  yielding  sufficient  profits  on  the  amoimt  in- 
Vested  therein,  and  failing  to  agree  upon  a  satisfactory  division  thereof,  this 
Action  was  instituted  by  appellee  in  the  Bath  Circuit  Court  to  obtain  a  de- 
tsree  for  the  sale  of  the  propt^rty,  and  an  equal  division  of  the  proceeds. 

It  is  alleged  in  the  petition  "that  said  tracts  of  land  are  very  valuable  and 
Nvorth  a  large  sum  of  money;  that  the  chief  sources  of  their  value  are  the 
Numerous  mineral  springs  distributed  over  them;  that  without  said  niiDeral 
springs  said  tracts  of  land  w^ould  be  of  little  value;  that  the  land  is  not  pro- 
tluctive,  and,  therefore,  not  well  qualified  for  agricultural  purposes;  t<hat 
said  property  has  been  used  as  a  summer  resort  because  of  the  healthful 
mineral  springs  aforesaid,  for  more  than  fifty  years,  and  is  now  so  used,  and 
tsan  not  be  divided  without  materially  impairing  its  value;  that  the  plain- 
tiff desires  a  sale  of  the  whole  thereof  because  a  division  thereof  would  ren- 
tier the  interest  of  each  joint  owner  of  little  value." 

In  his  answer  the  appellant.  Gill,  admits  that  the  property  is  very  val- 
\iable,  chiefly  because  of  the  numerous  mineral  springs  distributed  over  the 
"Same,  but  denies  that  without  the  mineral  springs  the  land  would  be  of 
little  value.  It  is  also  denied  in  the  answer  that  the  land  is  indivisible,  or 
that  such  division  can  not  be  made  without  materially  impairing  ita  value; 
for  which  alleged  reason  appellant  resisted  any  sale  of  his  one  half  interest, 
-and  asked  that  the  land  be  partitioned  between  him  and  appellee  by  com- 
missioners of  the  court.  A  number  of  depositions  were  taken  by  each  of  the 
l>artleB  as  to  the  value  of  the  property,  and  whether  or  not  it  could  be 
divided  between  the  owners  into  two  equal  parts  in  value. 

The  lower  court  appointed  three  commissioners  to  make  the  partition,  and 
•by  its  order  gave  them  directions  as  follows:  ''They  will  procee<l  to  make 
/partition  and  allotment  of   the  real  estate  mentioned  and  described  In  the 
petition  and  exhibits  of  this  case,  if  the  same  can  be  made  into  two  lots  or 
parcels  of  equal  value,  and  allot  one  to  the  plaintiff,  J.  W.  Lane,  and  the 
x)ther  to  the  defendant,  Qeorge  C.  Gill;  that  in  making  such  partition  and 
-allotment,   the  commissioners  shall  take  into  consideration  the  facts  as  to 
whether  the  said  property  can  be  partitioned  without  materially  impairing 
its  value  ns  a  whole,  or  whether  or  not  the  interest  of  one  of  the  Joint  own- 
ers will  thereby  be  rendered  of  less  value  than  the  interest  of  such  joint 
'owner  in  the  whole  tract;  that  if  such  partition  can  not  be  made,  they  will 
so  report,  with  their  reasons  therefor." 

Thereafter  the  commissioners  filed  their  report,  which,  omitting  the  formal 
parts  as  to  having  been  sworn,  the  time  of  their  meeting,  eto.,  is  as  follows: 
•'That  they  had  carefully  examined  the  property  described  in  the  petition 
and  find  that  it  is  impossible  to  divide  same  between  its  joint  owners  with- 
out materially  impairing  its  value,  and  hence  we  did  not  divide  it.  The 
chief  value  of  the  property  is  due  to  thu  salt  sulphur  well,  or  spring,  near 
which  all  the  buildings  are  located.  Were  it  not  for  the  salt  sulphur  well, 
the  buildings  would  add  but  little  value  to  said  property.  The  land  is  un- 
fertile and  unproductive.  If  a  portion  of  said  land  which  could  l)e  sold  for 
r)ne-half  as  much  as  the  whole  tract  could  be  sold  fur,  were  allotted  to  one 


GIIiL  V.  LANE.  26ft 

of  the  joint  owDers,  the  other  portiou  oould  not  be  sold  for  a  sum  anythinffi 
near  as  much  as  one-half  of  what  the  whole  tract  oould  be  sold  for.  Or,  if 
we  had  allotted  to  one  of  the  joint  owners  a  portion  of  said  land  equal  in. 
Talne  to  one-half  the  value  of  the  whole  thereof,  the  remainder  would  be  of 
far  less  value  than  the  value  of  one-half  of  the  whole. " 

To  this  report  a  number  of  exceptions  were  filed  by  appellant,  all  of  which, 
were  overruled  by  the  court,  and  the  report  confirmed.    Thereupon,  a  decree 
was  entered  directing  a  sale  of  the  whole  property,  and  a  division  of  its  pro- 
ceeds equally  between  the  owners,  the  court  being  of  opinion  that  the  prop- 
erty could  not  be  divided  without  nmt>erially  impairing  its  value.    The 
appellant  insists  that  the  property  could  have  been  divided  without  ma> 
terially  impairing  its  value,  and  that  it  was  error  for  the  lower  court  to  ad- 
judge  its  sale.    It  appears  from  the  evidence  that  the  property  in  controversy 
is  worth  not  less  than  |1H,000,  but  independently  of  the  salt  sulphur  well  i  ^ 
is  worth  from  $5  to  $7  per  acre.    The  land  is  of  little  value  for  agricultural 
parposes;  in  fact,  nearly  all  of  the  witnesses  testified  that  it  is  unproductive. 
B.  E.  Hazelrlgg,  one  of  the  witnesses  introduced  in  the  case,  and  who  now 
lives  upon  the  property  in  question,  te<«tified  that  he  had  lived  there  and, 
kept  the  springs  as  a  watering  place  since  1897,  and  that  outside  of  thirty 
acres,  Including  the  springs  with  improvements,  the  value  of  the  land  would 
not  exceed  SB  an  acre;  that  the  land  Is  very  unproductive;  that  he  had  culti- 
vated it  for  the  last  five  years  and  had  been  unable  to  get  an  average  of  three- 
barrels  of  corn  per  acre  therefrom;  that  it  would  not  produce  wheat,  tobacco, 
or  oats,  but  he  had  known  it  to  produce  n  fair  crop  of  millet.     Of  the  eleven 
witnesses  introduced  by  appellee,  all  testified  that  the  property  in  question 
coQid  not  be  divided  without  materially  impairiug  its  value. 

The  appellant  took  the  dispositions  of  four  witnesses  as  to  the  value  of  the- 
property,  but  none  of  them  were  asked,  or  testified,  as  to  whether  the  prop- 
erty oould  or  could  not  be  divided  without  materiiUly  impairing  its  value. 
They  merely  testified  that  the  property  oould  be  divided  into  two  parcels  of 
equal  value.  If  the  whole  property  is  worth  1 16, 000,  of  which  there  can  be 
nu  doubt  from  the  evidence,  and  its  chief  value  is  due  to  the  salt  sulphur- 
well  and  the  improvements  near  it.  and  the  outlying  portion  if  sold  alone  ia. 
worth  from  t5  to  $7  an  acre,  it  would  seem  impossible  to  so  divide  it  between 
its  joint  owners  that  the  portion  of  each  would  be  worth  $8,000,  or  could  be 
sold  for  that  sum. 

Section  490.  Civil  Code,  provides  that  "a  vested  estate  in  real  property 
jointly  owntd  by  two  ( r  more  persons  may  be  sold  by  order  of  a  court  of- 
fqulty,  in  an  action  brought  by  either  of  them,  though  the  plaintiff  or  de- 
fendant be  of  unsound  mind  or  au  infant,  first,  if  the  share  of  each  owner 
be  worth  less  than  il^O;  second,  if  the  esUite  be  in  possession  and  the  prop-, 
erty  can  not  be  divided  without  materially  impairing  its  value,  or  the  value 
of  the  plaintiflf's  interest  therein." 

We  are  of  opinion  that  the  appellee  has  brought  his  case  up  to  the  require-, 
ment  of  the  section  of  the  Code  Rupra,  in  that  he  has  alleged  and  proved 
that  the  property  in  controversy  can  not  be  divided  without  materially  im- 
pairing its  value.  It  follows,  therefore,  that  the  court  below  did  not  err  in, 
adjudging  that  It  be  sold  as  a  whole. 

In  the  case  of  Tolbert  y.  Campbell,  SS  Ky.  Law  Bep. ,  S199,  this  courts 
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speaking  through  Judge  0*Bear,  said:  **We  hold,  that  unless  it  is  made  to 
ttfflrmatiTely  appear  that  the  property  is  indivisible  without  materially  im- 
iMiiring  its  value,  it  would  be  error  to  adjudge  its  sale  as  an  entirel7.  The 
t>wner  of  each  share  is  entitled  to  hold  his  property  subject  only  to  the  rights 
\)f  his  co-tenants.  If  indivisible,  it  would  be  unjust  to  the  other  tenants  to 
compel  them  to  suffer  sacrifices  to  gratify  one  joint  owner's  whim  or  claim 
to  personal  use  of  the  identical  property." 

In  Kean  v.  Tilford,  81  Ky.,  606,  it  was  also  said  by  this  court:  '* Under 
this  provision  of  the  Code  (section  490),  it  is  insisted  by  counsel  that  an  ob- 
jection by  any  one  of  the  joint  owners  will  prevent  the  sale  of  his  share,  re- 
gardless of  the  rights  of  the  other  parties  in  interest.  The  objection  can 
*only  prevail,  as  we  construe  this  .provision  of  the  Code,  when  a  division  can 
be  had  without  materially  impairing  the  value  of  the  property,  or  of  the 
plaintiff's  interest  in  it." 

We  see  no  reason  why  the  chancellor  has  not  full  power  to  adjudge  a  sale 
When  the  proof,  as  in  this  case,  brings  it  within  the  provision  of  the  Code. 

Wherefore,  the  judgment  is  affirmed. 


STEIN WKNDER.STOFFREGEN   COFFEE  CO.    v.    F.    T.    GI^BNTHEB 

QBOCEBY  CO. 

(Filed  June  1,  19i)4— Not  to  be  reported.) 

Contracts — In  a  contract  entered  Into  between  appellant  and  appellee  by 
which  the  former  was  to  ship  its  coffees  to  the  latter  and  canvass  the  latter's 
territory  with  a  resident  salesman  so  long  as  it  is  to  the  mutual  interest  of 
the  parlies  to  do  so,  such  contract  was  not  binding,  because  by  its  terms  the 
appellee  could  have  given  up  the  sale  of  the  coffees,  nor  was  the  appellant 
xM^mpelled  to  furnish  any  specified  amount  of  coffees;  and  in  an  action  by  the 
appellant  for  coffee  which  the  appellee  had  sold  on  commission,  it  was  error 
to  award  damages  upon  a  counterclaim  on  the  ground  that  appellant  had 
refused  to  ship  appellee  a  certain  brand  of  coffee. 

Powers  Ss  Anderson  for  appellant. 

J.  D.  Atchison  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nnnn. 

The  appellant  instituted  this  action  against  appellee  for  $180,  the  price  of 
■coffee  furnished  appellee  for  sale  on  commission  and  which  it  had  sold.  Ap- 
pellee answered,  admitting  this  indebtedness,  but  made  its  answer  a  coun- 
terclaim and  asked  for  1850  damages  for  the  breach  of  an  alleged  written 
tsontract  which  it  claimed  had  been  made  and  entered  into  between  it  and 
appellant  for  the  sale  and  delivery  of  coffee  to  it  from  time  to  time  by  ap- 
pellant.    The  alleged  written  contract  is  as  follows: 

"Owensboro,  Ky.,  July  16,  1902. 

"We  have  arranged  with  the  F.  T.  Guenther  Grocery  Co.  to  handle  our 
line  of  cofiees  over  the  territory  traveled  by  them  from  Owensboro,  Ky. 

"We  will  fully  canvass  their  territory  on  arrival  of  shipment,  and  will 
■continue  a  resident  salesman  in  said  territory  so  long  as  it  is  to  our  mutual 
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Interest  that  special  work  should  be  done  in  order  to  keep  the  goods  in  the 
hands  of  our  oastomers,  and  said  salesman  Is  to  work  exolaslvely  on  our 
roasted  ooffees,  through  the  F.  T.  Guenther  Grocery  Go.  It  is  understood 
that  the  F.  T.  Guenther  Grocery  Go.  are  to  co-operate  with  our  salesman  to 
the  best  of  their  ability.  We  will  ship  a  line  of  our  coffees  of  our  selection, 
and  it  is  further  understood  that  should  any  of  this,  or  after  shipment  of 
seTeral  grades,  prove  unsalable,  we  will  transfer  them  to  other  territory  for 
our  aooonnt.  same  to  be  placed  to  the  credit  of  the  F.  T.  Guenther  Grocery 
Co.,  or  should  any  become  unmerchantable  through  age,  or  any  cause,  we 
will  replace  the  same  with  similar  perfect  goods,  or  goods  suited  to  their 
market,  or  credit  the  same  to  their  account  at  the  net  cost  to  them,  and 
should  the  F.  T.  Guenther  Grocery  Go.  desire  giving  up  our  line,  we  will 
relieve  them  of  the  same  at  the  net  cost  of  all  coffees  they  may  have  in  stock 
and  order  disposal. 

"Terms,  10  per  cent,  trade  discoimt  and  2  per  cent,  ten  dayF." 

This  was  signed  by  the  agents  of  the  parties. 

A  trial  was  had  and  the  jury  returned  a  verdict  for  t^OO,  deducting  appel« 
lant*8  claim,  and  the  court  gave  the  appellee  a  judgment  for  the  difference, 
and  appellant  has  appealed.  Appellee  alleged  that  appellant  had  violated 
this  contract  in  this:  That  about  fifteen  months  after  the  date  of  It,  appel- 
lant, without  any  cause,  refused  to  ship  it  any  more  coffee  of  a  brand 
known  as  *'01d  Glory;"  that  it  had  spent  considerable  time  and  means  in 
advertising  and  introducing  this  brand  to  the  trade,  and  had  established 
a  good  trade  for  It,  and  introduced  evidence  to  the  effect  that,  in  the 
opinion  of  the  witnesses,  they  could  have  sold  enough  of  this  brand  of 
coffee  within  the  next  twelve  months  after  the  alleged  violation  of  the  con- 
tnust,  the  profit  on  which  would  have  netted  them  the  sum  suetl  for. 

Appellant  controverted  the  claim  of  appellee,  and  contends  that  the  paper 
or  writing  referred  to  was  not  a  contract  and  not  binding  upon  either  of  the 
parties,  that  it  was  simply  an  agreement  between  the  parties  for  the  conduct 
of  business,  to  be  terminated  at  the  will  of  either  party.  And  even  if  it 
amounted  to  a  contract  and  had  been  binding  upon  the  parties,  that  the  evi- 
dence produced  by  the  appellee  did  not  authorize  a  recovery ;  that  the  mere 
opinion  of  witnesses  that  what  they  believed  they  could  have  made  in  the 
way  of  profits  for  a  succeeding  or  ensuing  twelve  months  from  the  sale  of 
coffee,  if  the  same  had  l)een  furnished,  was  too  uncertain  and  indefinite  to 
authorize  a  recovery. 

Contracts  which  are  valid  must  be  mutual  and  binding  upon  both  parties. 
We  have  examined  this  paper  with  care,  and  have  been  unable  to  find  any- 
thing binding  upon  the  appellee.  It  was  not  compelled  to  perform  any  stip- 
nlation,  and  by  the  writing,  the  appellee  could  at  any  time  have  given  up, 
without  hurt  or  injury  to  itself,  the  sale  of  these  coffees,  and  it  was  not 
compelled  to  make  the  first  or  any  subsequent  orders  for  coffee.  Nor  was 
the  appellant  compelled  to  furnish  any  specified  amount  of  coffee,  nor  was 
there  any  specified  length  of  time  during  which  it  offered  or  proposed  to 
furnish  appellee  coffee.  As  we  have  said,  it  is  a  fundamental  principle  of 
law  that  there  must  be  mutuality  in  every  contract.  If  one  of  the  parties  is 
not  bound,  then  the  other  is  not.  It  is  true  that  prior  to  the  withdrawal  by 
appellant  of  its  offer  to  furnish  coffee  to  appellee,  every  time  appellee  sent 
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to  appellant  an  order  for  ooffee,  appellant  was  bound  to  fill  that  order;  be- 
cause by  sending  in  an  order  the  appellee  accepted  the  standing  proposition 
of  appellant  and  the  proposition  or  offer  was  turned  into  a  contract  to  shli^ 
and  deliver  the  specific  amount  of  coffee  thus  ordered. 

t 

On  the  19th  of  October,  1908,  appellant  notified  appellee  that  it  would  not 
furnish  it  any  more  coffee,  and  thereafter  did  not;  and  though  appellee  did, 
after  that  time,  request  appellant  to  furnish  it  coffee,  and  was  ready,  able* 
and  willing  to  pay  therefor,  yet,  as  appellant  had  never  agreed  to  furnish  ap- 
pellee any  definite  amount  of  ooffee,  in  any  definite  time,  nor  at  any  definite- 
price,  and  as  the  appellee  on  its  part  had  never  agreed  lo  accept  any  definlto 
amount  of  coffee  in  any  definite  time  at  any  definite  price,  but  had  expressly 
reserved  the  right  to  refuse  to  take  coffee,  or  order  it  whenever  it  pleased  to- 
do  so,  it  was  clearly  the  right  of  appellant  to  refuse  to  furnish  any  more 
coffee  to  appellee,  after  notice  of  its  withdrawal  of  the  proposition  to  further 
furnish  appellee.    To  hold  that  appellant  was  liable  on  such  an  arrange, 
ment  as  the  appellee  calls  a  contract,  would  be  to  hold  that  there  can  be- 
such  a  thing  as  a  contract  although  it  is  lacking  in  mutuality.     (Bishop  on 
Coutracts.    Enlarged   Edition,  sections  78,   80;    24   L.  R.    A.,  857;  105   Fed- 
Rep.,  8(59;  114  Same,  77;  and   57  L.  R.   A.,  096;  Cyc.   Law  and  Proc.  vol- 
ume 9,  248  and  327.)    On  page  827  of  the  reference  last  named,  it  is  said: 
**  There  are  many  cases  in  which  the  offer  is  definite  enough,  yet  the  accepter^ 
by  merely  accepting,  has  really  himself  promised  nothing  in  return,  has  not 
made  himself  liable  for  anything,  so,  that,  although  one  is  bound,  the  other 
is  not,  and  the  engagement  lacks  what  is  called  mutuality ;  in  such  a  case 
there  is  not  an  enforceable  agreement.     The  most  frequent  example  of  this 
principle  is  when  one  offers  to  supply  another  with  such  goods  of  a  certain 
kind  as  he  may  choose  to  order  or  may  wish  during  a  certain  time,  and  th& 
other  accepts  the  offer.     Here  there  is  no  consideration  for  the  promise  or 
offer,  for  the  promisee  has  not  bound  himself    to  anything,  and  has   in 
curred  no  legal  liability  at  all, " 

We  are  of  the  opinion  that  the  principles  as  stated  herein  are  peculiarly 
applicable  to  the  case  at  bar,  and  the  appellant  was  not  liable  for  failing  to 
furnish  coffees,  at  least  after  it  had  notified  the  appellee  that  it  declined  to- 
furnish  other  coffee  under  this  proposition.  If  the  appellant's  profits  on  the- 
coffees  furnished  him  for  the  fourteen  or  fifteen  months  in  which  he  sold  it, 
did  not  remunerate  him  for  the  trouble  and  expense  he  was  put  to  in  adver* 
tisiing  and  introducing  it  to  the  trade,  and  he  sustained  a  loss,  it  was  occa- 
sioned by  his  own  neglect  in  his  failure  to  obtain  a  valid  contract.  £nt*r- 
taining  these  views,  we  deem  it  unnecessary  to  discuss  the  other  questions- 
presented  on  this  appeal. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the  causa- 
remanded  for  further  proceedings  consistent  herewith. 
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COURT  OF  APPEALS  OF  KENTUCKY. 


GEDGE  V.  CITY  OP  COVINGTON. 

(Filed  June  1,  1904~Not  to  be  reported.) 

Street  improvements— In  an  action  by  a  city  of  the  second  class  to  enforce 
a  lien  for  street  improvement  which  was  made  at  the  instance  of  more  than 
two-thirds  of  the  abutting  property  owners,  the  ordinance  directing  the 
work,  lettlnff  the  contracts,  accepting  the  work,  having  been  regularly^ 
psned,  the  fact  that  the  city  exceeded  its  authority  in  attempting  to  guar- 
antee the  payment  of  the  bonds  by  pledging  its  faith  and  credit,  can  no^ 
operate  to  relieve  the  lot  owner  of  the  cost  of  the  improvement.  The  city 
acti  as  a  sort  of  trustee  for  the  collection  of  the  assessments  and  can  not. 
apply  this  money  to  any  other  purpose  than  the  payment  of  the  debt. 

Myers  &  Howard  for  appellant. 

M.  H.  McLean  and  Wm.  McD.  Shaw  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opioion  of  the  court  by  Judge  O'Bear. 

This  snit  was  brought  by  appellee,  a  city  of  the  second  class,  to  enforce  a. 
lien  for  a  street  improvement,  which  was  made  at  the  instance  and  upon 
the  petition  of  more  than  two  thirds  of  the  abutting  property  owners.    The 
ordinance  directing  the  improvement  and  letting  the  contracts  and  accept. 
Ing  and  approving  the  work  are  conceded  to  have  been  regularly  passed. 

Upon  the  petition  of  the  property  owners  the  city  adopted,  under  section 
SlOl  of  Kentucky  Statutes,  what  is  known  as  the  ten -year  plan  of  paying 
for  the  ittiprovement,  that  is,  one- tenth  of  the  cost  of  the  improvement  was- 
te be  paid  each  year  by  such  of  the  property  holders  as  did  not  pay  in  cash. 
The  installments  were  to  continue  for  ten  years,  with  interest  until  the  total 
coit  was  paid.  The  city  issued  its  bonds  and  sold  them  for  a  sum  sufficient 
to  pay  the  total  cost  of  the  improvement,  pledging  the  faith  and  credit  of 
the  city  as  well  as  the  sums  raised  by  the  special  assessments  provided  for 
in  the  ordinance  under,  the  section  of  the  statute  above  named,  to  pay  the 
bonds  at  their  maturity.  The  money  so  raised  was  used  in  paying  the  con- 
tractors  who  did  the  work.    It  is  admitted  that  the  improvement  was  not. 
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ordered  as  the  result  of  a  vote  at  an  eleotion  at  which  the  proposition  was 
submitted,  and  it  is  claimed  that  the  liabilitj,  being  one  in  ezoess  of  the 
reTenues  of  the  year  in  which  it  was  contracted,  was.  under  section  167  of 
the  Constitution,  the  city's  undertaking,  and  was  invalid  and  void;  that  the 
property  holder  is  not  liable  to  the  city  because  the  city  is  not  liable  to  its 
bondholders;  that  the  contractor  has  been  paid  by  funds  realized  by  the  sale 
of  void  bonds,  and  that  thereby  his  lien  has  been  discharged:  that,  as  the 
holders  of  the  bonds  can  not  enforce  the  obligations  against  the  city,  the 
city  has  no  lien  upon  the  lots,  for  the  improvement  has  not  cost  the  city 
anything.  It  is  also  claimed  that  the  city  does  not  intend  to  pay  the  bond- 
holders the  liability  incurred  for  this  improvement,  and  that  it  will  use  the 
money  collected  from  these  assessments  for  general  purposes,  and  that  this 
would  be  and  is  an  unauthorized  collection  of  taxes  against  the  lot  owners. 

In  City  of  Covington  v.  McKenna,  W)  Ky.,  508,  relied  on  by  appellant,  it 
was  decided  that  «;uch  an  obligation  is  void  so  far  as  it  purports  to  impose  a 
personal  liability  upon  the  city;  that  was  the  only  point  before  the  court 
for  decision,  or  that  was  decided  in  that  case.  In  the  later  case  of  City  of 
Covington  v.  Nadaud,  103  Ky.,  455,  20  Ky.  Low  Rep.,  161,  it  was  held  that 
after  such  an  improvement  had  been  made,  although  the  city  was  not  per- 
sonally liable  for  it,  the  lot  owner  was.  To  the  same  effect  is  the  more  re- 
cent case  of  City  of  Catlettsburg  v.  Self,  26  Ky.  Law  Bep.,  164. 

The  attitude  of  the  parties  may  be  summed  up  thus:  The  city  has  regularly, 
and  in  pursuance  of  the  power  conferred  by  statute,  authorized  the  improve- 
ment of  the  street  at  the  proper  cost  of  the  abutting  lots.  The  owners  of 
the  lots  have  asked  that  under  a  favorable  provision  of  the  statute  th<*y  be 
permitted  to  pay  this  cost  in  ten  annual  installments  instead  of  one,  and 
that  the  city  issue  such  an  obligation  representing  this  cost,  as  would  pro- 
cure the  extended  time  of  payments.  The  city  has  done  what  it  was  re- 
quested to  do  by  the  persons  most  directly  concerned,  and  what  by  statute  it 
was  authorized  to  do.  In  addition  the  city  undertook  by  guaranteeing  the 
payment  of  the  bonds  and  pledging  its  faith  and  credit,  a  personal  liability, 
which,  under  the  Constitution,  it  was  prohibited  from  doing  in  the  manner 
in  which  it  was  done.  This  last  undertaking  is  admittedly  void,  but  how 
that  can  operate  so  as  to  relieve  the  lot  owner  or  his  property  of  its  charge 
for  the  cost  of  the  improvement,  we  are  unable  to  see.  The  city,  in  collecting 
these  assessments,  acts  as  a  sort  of  trustee  for  the  person  to  whom  they  are 
ultimately  payable.  The  fund  so  collected  is  in  reality,  by  the  terras  of  the 
statute,  a  trust  fund,  set  apart  solely  to  the  discharge  of  the  debt  made  for 
that  improvement.  The  city  can  not  legally  apply  this  money  to  any  other 
purpose  than  the  payment  of  that  debt.  The  city's  creditors  can  not  be 
affected  in  their  legal  rights  by  any  contrary  purpose  or  intention  ef  the 
city  administrators. 

The  Judgment  is  affirmed. 


RUBY  CARRIAGE  CO.  v.  KREMER. 

(Filed  June  3,  1004— Not  to  be  reported.) 

1.  Bales  of  personal  property— Damages— In  an  action  by  the  pDrchaaer  of 
a  vehicle  against  the  seller  for  damages,  it  being  alleged  in  the  pjBtition  that 
the  seller  represented  the  vehicle  to  be  of  high  grade  and  excellent  work- 


BUBT  OABBIAGE  00.  Y.  KBEHEB.  27S 

manship,  the  answer  failing  to  tiaTerne  that  allef^tion  and  the  eridenoe 
'Showing  the  vehicle  to  be  so  defective  In  material  and  workmanship  as  ta 
1)8  totally  unfit  for  the  purposes  for  which  it  was  purohased,  a  judgment  for 
the  purchase  price  of  the  article  will  be  upheld. 

9.  Pleading— It  was  not  error  to  overrule  a  motion  for  a  judgment  non 
-obstante  veridlcto  on  the  ground  that  no  reply  was  filed  controverting  an 
amended  answer  which  only  sets  out  matters  ol  defense  with  greater  par- 
ticularity than  was  done  in  the  original  answer,  all  of  which  were  denied 
by  the  reply. 

John  Barret  and  Cbas.  L.  Taylor  for  appellant. 

Ghatterson  &  Blitz  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Div!« 
«ion. 

Opinion  of  the  court  by  Judge  Settle. 

This  is  an  apijeal  from  a  judgment  for  8215  recovered  by  appellee  of  appel- 
lant in  the  court  below  for  the  purchase  price  of  a  buggy  which  the  latter 
had  sold  him,  but  which  was  alleged  to  have  been  worthless. 

It  was  in  substance  alleged  in  the  petition  that  appellee  is  a  physician, 
and  that  appellant  at  the  time  of  the  sale  to  him  of  the  buggy  represented  it 
to  be  of  high  grade,  first  class  as  to  material  and  workmanship,  and  es- 
pecially adapted  and  desirable  for  the  use  of  a  practicing  physician  of  the 
Dltyof  Louisville;  that  appellee,  being  ignorant  as  to  the  material  and 
Workmanship  of  the  buggy,  relied  upon  and  was  induced  by  the  representa- 
tives of  appellant  to  purchase  it,  but  that  it  was  in  fact  defective  and  worth*. 
less  at  the  time  of  its  sale,  in  material  and  worismanship,  and  unsuitable, 
for  his  use  as  a  physician,  which  was  then  known  to  appellant,  but  unknown 
to  him;  that  in  a  short  time  the  buggy  got  out  ot  repair,  and  later,  one,  and 
then  the  other,  of  its  axles  broke,  and  it  otherwise  gave  down,  and  beoama 
useless,  and  was  by  appellee  returned  to  appellant,  who  yet  has  it,  but  it 
Infused  to  return  to  appellee  the  purchase  price  thereof,  for  which  reason 
this  action  was  instituted  to  recover  the  sum  iiaid  by  him  for  the  buggy. 

The  answer  of  appellant  does  not  deny  that  it  represented  the  buggy  to  be 
t)f  the  character  alleged  in  the  petition,  but  avers  that  it  only  undertook  to 
keep  it  in  repair  for  a  year  free  of  cost  to  appellee,  and  denies  a  return  of 
the  buggy  "complete,"  or  that  it  was  returned  at  all  except  for  repairs. 
Also  avers  that  the  injuries  resulting  to  it  w«re  caused  by  the  negligence  of 
appellee,  his  servants  and  agents  in  the  handling  and  use  of  the  buggy. 
The  aflSrmative  matter  in  the  answer  was  denied  by  the  reply,  and  upon  the 
issues  thus  made  there  followed  two  trials  of  the  case,  each  resulting  in  no 
verdiot.  Upon  the  third  trial,  however,  the  jury  returned  a  verdict  in  ap- 
pellee's favor  for  the  sum  above  indicated,  upon  which  judgment  was  duly 
entered.  Thereupon  appellant  entered  motion  for  a  judgment  non  obstante 
teridicco,  and  also  for  a  new  trial,  both  of  which  motions  were  overruled. 

As  according  to  the  weight  of  evidence  the  buggy  was  so  defective  in  ma^ 
terial  and  workmanship  as  to  be  totally  unfit  for  the  purposes  for  which  It 
was  purohased  by  appellee,  he  had  the  right  upon  returning  it,  or  offering 
to  do  so,  to  sue  for  and  recover  the  purchase  price,  instead  of  suing  to  re- 
cover damages  for  the  breach  of  the  warranty  as' he  might  have  done.  In 
Cook  V.  Gray,  9  Bush,  121,  it  is  said:  * 'There  is  a  material  distinction  be- 
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tween  i^  warranty  of  a  chattel  on  an  executed  sale  and  a  warranty  that  thi&- 
article  to  be  manufaotnred  and  delivered  in  the  future  shall  be  of  a  particu- 
lar quality.    In  the  former  case  the  purchaser  has  the  right  to  rely  upon  th»* 
warranty  without  examination  or  explanation  of  the  article,  and,  therefore, 
may  return  the  article,  or  sue  for  the  breach  of  warranty,  or  use  it  as  a  de- 
fense by  way  of  recoupment."    (Dana  ▼.  Boyd,  2  J.  J.  Marshall,  568-4;  Lear 
Manufacturing  Co.  v.  Waller,  18  Ky.  Law  Rep.,  846.) 

In  Am.  &  Eng.  Ency.  of  Law,  1st  edition,  SSth  volume,  19,  under  the  head 
of  * 'Warranty,*'  it  is  said:  "Another  exception  to  the  general  rule  haa 
been  made  in  cases  where  the  breach  of  warranty  is  such  as  to  amount  to 
a  total  failure,  as  where  the  article  delivered  proves  to  be  absolutely  worth- 
less, or  entirely  different  from  what  the  contract  calls  for;  in  such  oases  the- 
vendee  may  return  the  article  and  recover  the  purchase  money  paid." 

The  instructions  given  by  the  trial  judge  properly  presented  this  view  of 
the  law,  which  we  think  applicable  to  the  facts  of  this  case,  as  well  as  th» 
law  covering  other  aspects  thereof,  and  there  was  no  error  In  the  refusal  of 
the  court  to  disturb  the  verdict  of  the  jury^  or  set  it  aside.    We  are  also  or 
opinion  that  the  court  did  not  err  in  overruling  the  appellants'  motion  for  a 
judgment  notwithstanding  the  verdict.    The  motio^  was  based  upon   the 
ground  that  as  no  reply  was  filed  controverting  the  amended  answer,  appel- 
lant was  entitled  to  a  judgment  upon  the  face  of  the  pleadings.    We  do  not- 
think  BO.    The  amended  answer  was  filed  just  before  the  last  trial.    It  ap- 
pears to  contain  no  new  matter,  but  only  sets  out  with  greater  particularity 
matters  of  defense  relied  on  in  tlie  original  answer,  all  of  which  was  denied 
■ubstantially  by  the  reply.    The  issues  were  not  materially  changed  by  tha 
amended  answer,  and  the  proof  upon  the  last  trial  seems  to  have  been  prao. 
tioallythe  same  adduced  upon  the  two  former  trials,  and  we  are  not  pre-^ 
pared  to  say  that  the  verdict  and  judgment  are  not  supported  by  the  evi» 
denoe. 

For  the  reasons  indicated  the  judgment  is  affirmed. 


McFARLAND,  &c.  v.  HATCHETT,  &o. 

(Filed  June  1,  1004. ) 

Deeds— Construction — Conveyance  to  married  woman  and  her  ohlldreiv 
—Interest  of  husband— A  deed  to  Sarah  Hatohett  for  a  house  and  lot  con- 
tnined  the  following:  '*The  party  of  the  first  part  sells  and  hereby  oonveyr 
to  Sarah  Hatchett  and  her  children  a  certain  lot  of  ground  (describing  it). 
To  have  and  to  hold  to  her  the  said  Sarah  Hatchett  and  her  children,  with 
covenant  of  general  warranty."  Held^That  Sarah  Hatohett,  under  said 
deed,  took  a  life  estate  in  the  property,  with  remainder  to  her  children,  the^ 
words  '*to  her  children,"  being  used  in  the  deed  as  words  of  purchase  rather- 
than  as  word  of  inheritance,  and  her  husband,  Boland  Hatohett,  to  whom 
■he  was  married  before  the  husband  and  wife  act  of  1894,  had  no  curtesy  in 
■aid  land. 

W.  P.  McClain  for  appellants. 

Lookett  Sc  Lockett  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 
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Opinion  of  the  oourt  by  Judge  Nunn. 

The  appellants  sued  Boland  Hatohett,  alleging  that  Sarah  Hatohett,  who 
irss  the  mother  of  appellant,  Julia  McFarland,  and  appellee,  Madison 
latehett,  owned  a  house  and  lot  in  Henderson,  Ky.,  for  life,  and  that  her 
Dbildren  owned  the  fee  in  remainder;  that  Sarah  Hatchett  died  some  two 
7ear8  before  the  institution  of  this  action,  and  that  appellee,  Roland 
Hatohett.  had  been  in  possession  of  this  property  and  owed  her  and  her 
brother  rent  from  the  date  of  her  mother's  death  to  the  institution  of  this 
action;  that  the  property  was  not  susceptible  of  dlylsion.  and  prayed  judg- 
ment for  rent  against  Boland  Hatchett  and  for  a  sale  of  the  property  and  for 
a  division  of  the  proceeds. 

Appellee,  Boland  Hatchett,  demurred  to  the  petition ;  his  demurrer  was 
sustained;  appellant  declined  to  amend,  and  the  petition  was  dismissed, 
with  costs.  The  t)4rouit  oourt  decided  that  Sarah  Hatohett  had  a  fee  simple 
tn  the  property^  and  that  appellee,  her  husband,  Boland  Hatchett,  had  an 
estate  by  the  curtesy  in  it  for  life.  The  deed  to  Sarah  Hatchett  was  made 
prior  to  the  passage  of  the  married  woman's  act  in  1894,  and  their  marriage 
occurred  long  prior  to  the  passage  of  this  act,  and  if,  under  the  deed,  Sarah 
Hatchett  took  a  fee-simple  title,  then  the  court  was  right  in  adjudging  Bo- 
and  Hatchett  an  estate  by  the  curtesy.  (Bose  v.  Bose,  104  Kj.,  48, 
Mitchell  V.  Tloiett,  104  Ky.,  77.) 

The  question  to  be  determined  is,  whether  under  the  deed  to  Sarah 
Hatchett  for  this  land  8he  took  a  fee- simple  title  or  only  a  life  estate.  If 
she  took  the  fee,  the  judgment  must  be  affirmed;  if  only  a  life  estate,  a  re- 
Terssl  must  follow.  The  deed  to  Sarah  Hatchett  for  this  lot  was  filed  with 
and  made  a  part  of  appellants'  petition,  and  such  parts  of  it  as  are  necessary 
to  elucidate  the  quescion  involved  are  as  fallows:  '*This  indenture  made 
and  entered  into  this  20th  day  of  October,  1883,  by  and  between  W.  P.  Bob- 
inson  and  Jennie  Bobinson.  his  wife,  of  the  first  part,  and  Sarah  Hatchett 
{colored),  wife  of  Boland  Hatchett  (colored)  of  the  second  part,  and  all  of 
Henderson  county,  Ky.,  witnesseth:  That  for  and  in  consideration  of  the 
sum  of  160  In  hand  paid,  the  receipt  of  which  is  hereby  acknowledged,  and 
the  note  of  the  party  of  the  second  part  executed  aiid  delivered  to  the  paity 
of  the  first  part  for  the  sum  of  $65,  due  six  months  after  date  and  bearing  6 
per  cent,  interest,  the  party  of  the  first  part  sells  and  hereby  conveys  to  said 
Sarah  Hatchett  and  her  children,  a  certain  lot  of  ground  situated  in  the  city 
of  Henderson  (here  describing  the  property).  To  have  and  to  hold  to  her, 
the  said  Sarah  Hatchett  and  her  children,  with  covenant  of  general  war- 
ranty." 

The  word  "children,"  is  a  word  of  purchase,  and  not  of  limitation,  and, 
therefore,  where  property  is  devised  or  conveyed  to  a  woman  and  her  chil- 
dren, the  children  take  as  joint  tenants  with  the  mother,  where  there  is 
nothing  to  show  a  contrary  intention.  (Turner  v.  Patterson,  6  Dana,  206; 
Cessna  v.  Cessna,  4  Bush,  516;  Powell  v.  Powell,  5  Bush,  620,  Belly. 
Kenneer,  101  Ky.,  271. )  But  where  there  are  other  words  in  the  will  or  deed 
showing  that  the  word  children  was  used  in  the  sense  of  heirs,  as  where 
they  are  followed  by  the  word  forever,  and  fn  other  parts  of  the  instrument 
<he  words  children  and  heirs  are  used  Interchangeably,  the  term  children 
^iU  be  read  as  meaning  heirs,  and  construed  as  a  word  of  limitation  and 
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not  of  purchase.    This  oonstruotion  is  adopted  only  to  effeoutate  the  ioteo- 
tion  of  the  maker  when   there  is  enough  on  the  face  of  the  instrument  t<^ 
sfibw  that  he  used  the  word  children  in  the  sense  of  heirs.     (Moran  y.  DiUe* 
hay,  8  Bush.  4S4;    Hood  y.  Dawson,  98  Ky.,  285;  liackland  y.  Downing.  .11 
B.  M.,  82;  Williams  y.  Duncan,  92  Ky.,  126.) 

On  the  other  hand,  the  word  heirs  will  be  read  as  synonymous  with  ohll- 
dren  and  construed  as  a  word  of  purchase,  when  necessary  to  effectuate  the- 
Intention  of  the  grantor  in  the  deed.  (Tucker  y.  Tucker,  78  Ky.,  60S;  Har- 
per y.  Wilson,  8  A.  K.  M. ,  266. )  An  exception  to  the  aboye  rule  has  beei^ 
made  in  the  case  of  a  deed  or  will  from  the  husband  to  his  wife  and  children. 
These  oases  are  held  to  constitute  a  peculiar  class,  and  in  such  cases  it  Ift- 
held  that  the  wife  takes  the  proi)erty  for  life,  with  remainder  to  the  ohll- 
di«n.  (Fletcher  y.  Tyler,  90  Ky.,  146;  Smith  y.  Upton,  IJ^  Ky.  Law  Rep.» 
88;  D^yis  y.  Hardin.  80  Ky.,  672.) 

Where  the  woman  has  no  children  when  the  deed  or  will  is  made,  and  It- 
it  made  to  her  and  her  children,  she  takes  the  life  estate,  with  remainder  to. 
her  afterborn  children.    (Parry.  Estill,  16  B.  M.,  246;  Bodine's  Adm'r  v. 
Arthur,  91  Ky. ,  66. ) 

This  court,  in  the  oase  of  Webb  &  Harris  y.   Holmes,  8  B.  M. ,  404,  oon- 
■trued  a  deed  similar  to  the  one  before  us.    The  children  in  that  oase  werfr- 
not  named  as  parties  to  the  deed,  but  were  named  in  the  granting  and 
habendum  clauses.    The  oourt  said:   **Th|8  Is  a  deed  inter  parties  In  which 
Orist  and  wife  are  named  parties  on  the  one  side,  and  Sarah  Thomas  and  her- 
huflband  on  the  other;  the  children  are  not  parties,  nor  are  they  named  as- 
■uch  in  the  caption  of  the  deed,  which,  by  the  designation  of  the  parties,  ift. 
intended  to  confine  the  deed  to  those  who  are  named.  In  exclusion  of  alt 
others  as  contracting  parties.    And  as  a  stranger  who  is  not  a  party  to  a 
deed,  can  deriye  no  legal  interest  under  it,  or  maintain  coyenant  on  it,  so  it  Is 
well  established  that  those  who  are  not  parties  to  a  deed  can  take  no  present 
interest  under  it;  *    *    *  but  those  who  are  not  parties  may  take,  by  way  of* 
remainder.    So  to  giye  to  the  deed  operation  at  all,  as  to  the  children,  they 
must  be  construed  to  take  In  remainder  only,  as  they  can  not  take  a  present 
joint  interest  with  their  mother.    And  surely  such  a  eoDstruotlon  should  be- 
giyen  to  the  deed  as  to  giye  some  beneficial  interest  to  the  children,  as  che^ 
were  clearly  intended  to  be  provided  for.    By  giving  to  them  an  estate  in- 
remainder  in  fee  to  take  effect  after  the  life  of  their  mother,  they  all  may  be- 
provided  for,  not  only  those  who  are  born  before,  but  those  who  are  born 
after  the  date  of  the  deed,  *    *    *  and  It  may  be  fairly  presumed  that  it  was 
as  much  the  object  of  the  donor  to  provide  for  afterborn  children  as  those 
that  were  born  before  the  date  of  the  deed. "    To  the  same  effect  are  the- 
oases  of  Foster  v.  Shreve.  6  Bush,  621,  and  Basket  v.  Sellars,  93  Ky..  3. 

In  the  case  of  Vlley,  &c.  y.  Frankfort  &  Cincinnati  Ky.  Co.,  21  Ky.  Law 
Bep.,  256,  it  was  held  that  a  deed  in  form  like  the  one  under  consideration* 
in  this  case,  passed  the  fee- simple  title  to  the  grantee  named  in  the  caption. 
We  have  the  original  record  in  that  case  before  us.     Samuel  Viley  was  the 
father  of  J.  M.  Viley,  and   the  caption   of  the  deed  was  as  follows:  *'Thifr 

indenture  made  and  entered  into   this,  the day  of ,  18 — ,  between 

Samuel  Viley  of  the  first  part,  and  John  Viley  of  the  second  part."    The- 
consideration  was  love  and  affection  which  the  father  bore  to  the  son.    Botlk 
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to  the  grantiog  and  habendum  claases  the  language  was  to  "John  Vlley 
and  h!a  children.'/  The  oourt  in  that  case,  in  construing  the  fee  to  John 
Yiley,  was  In  conflict  with  the  foregoing  authorities,  and  we  are  inclined  to 
adhere  to  the  construction  given  to  the  deed  in  the  former  opinions. 

In  the  case  under  consideratioui  Sarah  Hatchett,  the  grantee  in  the  deed, 
named  in  the  caption,  paid  for  the  land,  and  she  had  the  right  to  control 
the  form  of  it  and  especially  the  parties  who  should  take  under  it,  and  it  is 
presumed  that  she  intended  that  her  children  should  take  the  remainder  in' 
fee,  reserrlDg  to  herself  the  life  estate,  and  we  are  constrained  to  hold  that 
the  words  **and  her  children,"  as  used  in  the  granting  and  habendum 
clause!,  were  used  as  words  of  purchase  rather  than  as  words  of  inheritance. 

Wherefore,  the  judgment  of  the  lower  oourt  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  herewith. 

Whole  oourt  sitting. 


SOHAN  V.  GIBSON.  &o. 
(Filed  June  1,  1901.) 

1.  Sale  of  land— Inadequacy  of  price— Rescission  of  contract — Province  of 
ohancellor— Inadequacy  of  price  alone,  or  the  payment  of  a  greater  price  by 
the  purchaser  than  the  thing  is  worth,  will  not  authorize  the  rescission  of 
the  contract.  It  must  appear  that  the  vendor  in  making  the  sale  was  guilty 
of  actual  fraud,  or  of  such  unfair  conduct  as  to  put  the  vendee  at  a  disad- 
vantage. It  is  not  the  province  of  the  ohancellor  to  modify  a  contract  be- 
tweeo  parties  merely  because  in  his  opinion  it  wai  to  the  undue  advantage 
of  one  or  to  the  disadvantage  of  the  other. 

2.  False  representations— Opportunity  for  inspection  of  property— If  the 
porchaaer  bad  time  and  opportunity  to  examine  the  land,  or  have  it  exam- 
ined, and  did  so,  she  was  not  entitled  to  relief,  although  the  vendor  may 
have  made  false  representations  as  to  its  quantity  or  value. 

Barker  &  Wood  for  appellant. 

C.  H.  Moorman  and  O'Meara  &  James  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  George  W.  Sohan,  sold  and  conveyed  to  appellee,  Annie  M. 
Gibson  31  ^  acres  of  land  in  Hardin  county,  and  a  lot  of  personal  property 
oonaisting  of  two  horses,  one  surrey  and  harness,  sixteen  head  of  hogs  and 
8hoats,  two  cows  and  calves,  all  the  fowls  on  hand,  one  range,  child  bed, 
and  a  set  of  dining  chairs.  The  oonsidenitlon  for  the  sale  of  the  land  and 
personal  property  mentioned  was  $2,000,  $1,400  of  which  appellee  paid  in  cash 
upon  receiving  the  deed,  and  for  the  remaining  $600  she  executed  to  the  ap-. 
pellant  her  three  several  notes  of  $200  each,  with  interest  from  date,  payable 
in  one,  two  and  three  years,  respectively,  secured  by  lien  upon  the  land. 

The  deed  contained  a  provision  to  the  effect  that  if  appellee  failed  to  pay 
the  first  note  when  due,  the  remaining  two  notes  were  to  become  due  and 
payable.  After  the  maturity  of  the  first  note  and  the  failure  of  appellee  to 
pay  it,  this  action  was  instituted  by  appellant  upon  all  three  of  the  notes. 
And  to  enforce  the  lien  retained  in  the  deed  to  secure  their  payment.    Ap- 
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IMllee,  Annie  M.  Qlbson,  resisted  the  payment  of  the  notes,  and  by  answer 
«nd  oounterolaim,  asked  a  rescission  of  the  oon tract  npon  the  ground  that 
•at  and  Ixjfore  the  purchase  of  the  land,  and  for  the  purpose  of  inducing  her 
'to  make  the  same,  the  appellant  falsely  and  knowingly  represented  to  her 
'that  the  land  was  fertile  and  very  productive ;  that  it  would  produce,  during 
an  ordinary  season,  60  bushels  of  com  per  acre;  that  there  were  35  acres  in 
the  survey ;  that  the  land  did  not  wash,  and  that  the  cellar  under  the  house 
an  the  premises  was  healthy,  all  of  which  representations  were  alleged  to  be 
false  and  known  by  appellant  at  the  time  to  be  false,  but  were  then  un- 
known to  appellee  to  be  false. 

The  answer  further  avers  that  the  appellee,  Annie  M.  Gibson,  and  her 
liusband,  were  not  familiar  with  farming  lands,  and  were  unable  to  judge 
-of  the  quality  of  the  land  sold  them  by  appellant,  and  for  that  reason  that 
«he  relied  upon,  and  was  induced  by  his  alleged  false  representations,  to 
purchase  the  land  of  him.  The  affirmative  averment  of  the  answer  and 
oounterolaim  were  denied  by  reply,  and  upon  the  submission  of  the  case  the 
chancellor  rendered  judgment  cancelling  the  notes  sued  on,  and  dismissing 
the  action  at  appellant's  cost.  Of  that  judgment  he  complains,  henoe  this 
appeal.  Appellee  does  not  seriously  rely  upon  the  alleged  shortness  in 
acreage.  Indeed,  it  is  apparent  that  there  is  no  merit  in  this  part  of  her  de- 
fense, for  it  is  not  likely  that  appellant  represented  that  the  farm  contained 
■S5  acres  when  the  deed  from  his  vendor  stated  that  it  contained  only  81^ 
acres,  and  moreover  appellee  offered  no  objection  to  the  deed  made  her  by 
appellant  which  also  gives  the  number  of  acres  of  the  land  conveyed  as  SIV^, 
and  thereby  informed  her  of  that  fact. 

Appellee's  proof  seems  to  have  been  directed  more  particularly  to  the  other 
alleged  misrepresentations  set  forth  in  her  answer.  We  think  the  evidence 
4ends  to  prove  the  following  state  of  facts:  First,  That  appellant  advertised 
^his  land  through  his  Louisville  agent,  W.  H.  Pipes,  whose  deposition  ap- 
pears in  the  record,  in  which  it  is  denied  that  any  misrepresentations  were 
made  by  him  as  to  the  land,  or  through  the  advertisement;  upon  the  con- 
trary, it  appears  from  his  deposition  that  after  appellee  and  her  husband 
looked  at  the  land,  they  told  him  they  thought  it  exactly  as  represented  by 
him,  and  that  it  was  the  only  place  they  had  seen  advertised  that  came  up 
to  the  advertisement.  Second,  It  also  appears  from  the  evidence  that  before 
appellee,  who  lived  in  Louisville,  purchased  the  land  of  appellant,  she  went 
with  her  brother-in-law,  Britt,  to  look  at  it,  and  did  in  fact  with  him  in- 
spect it,  or  have  ample  opportunity  to  do  so,  and  that  Britt  later  and  before 
her  purchase  of  the  farm,  went  with  appellee's  husband  to  see  it.  Britt  testi' 
fled  that  the  place,  in  his  opinion,  came  up  to  the  representations  contained 
in  the  advertisement;  that  being  a  contractor  and  builder,  he  at  appellee's 
request,  estimated  the  value  of  the  buildings  on  the  land,  which  he  found 
to  be  worth  81,000.  This  witness  further  testified  that  before  the  consum- 
mation of  the  trade  between  appellee  and  appellant,  he  talked  with  and 
drew  the  check  of  the  former  for  th6  11,400,  which  she  paid  for  the  land 
when  the  deed  was  received  by  her  from  appellant,  and  he  then  advised  her, 
that  if  she  was  not  thoroughly  satisfied  with  the  farm,  the  time  to  make  her 
-objections  was  before  and  not  after  the  trade  was  made,  but  she  was  then 
-satisfied,  and  the  witness  also  testified  that  appellant  made;  no  such  repre- 
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^eDtatioDB  as  claimed  by  appellee.  The  appellant  himself  states  with  great 
posltiveness,  in  his  deposition,  that  no  such  misrepresentations  were  made 
bj  him.  Third.  It  further  appears  that  appellant  himself  had  paid  11,786 
for  the  land  when  he  purchased  it,  and  that  the  personal  property  which  he 
aold  appellee  with  the  land  was  worth  |S00. 

As  against  these  facts,  we  And  the  testimony  of  the  appellee  to  the  effect 
that  appellant  did  represent  the  land  to  be  productive,  and  that  it  would 
pooduoe  fifty  bushels  of  corn  per  acre,  that  it  did  not  wash,  and  that  the 
<cellar  of  the  house  was  dry. 

Three  or  four  other  witnesses  introduced  by  appellee,  ticstifled  that  the  land 
was  poor  and  unproductive,  and  not  worth,  buildings  included,  exceeding 
WOO.  Taking  the  evidence  all  together,  however,  we  are  of  opinion  It  con- 
duces to  prove  that  whatever  ropresen  tat  ions  were  made  to  appellee  by  ap- 
pellant with  reference  to  the  qnallty  and  value  of  the  land,  were  mere  ex- 
pressions of  opinion,  not  intended  to  defraud  or  deceive,  nor  calculated  to 
do  so,  and  that  appellee  bad  every  opportunity  and  means  at  hand  to  dis- 
cover their  truth  or  falsity.  Moreover,  the  circumspection  manifested  by 
her  in  looking  at  the  land  herself,  having  her  husband  and  brother-in-law, 
Britt,  to  inspect  it.  the  latter  the  second  time,  demonstrates  that  she  was 
not  misled  by  any  misrepresentations  of  appellant,  and  that  she  did  not  rely 
thereon. 

Inadequacy  of  price  alone,  or  the  p-iyment  by  the  purchaser  of  a  greater 
price  than  the  thing  purchased  is  worth,  will  not  authorize  a  rescission  of 
the  contract,  and  did  not  justify  the  cancellation  of  the  notes  sued  on.  It 
must  further  and  satisfactorily  appear  that  appellant,  in  making  the  sale, 
was  guilty  of  actual  fraud,  or  at  least  of  such  unfair  conduct  as  put  appellee 
at  a  disadvantage.  It  is  manifest  that  the  chancellor  in  deciding  this  case 
proceeded  upon  the  sole  theory  that  appellant  had,  exclusive  of  the  notes 
sued  on,  received  as  much  as,  in  the  chancellor's  opinion,  the  farm  was 
worth.  This  in  our  opinion  was  not  a  proper  ground  upon  which  to  base 
the  judgment.  It  was  not  the  province  of  the  chancellor  to  modify  or 
<}hangQ  the  contract  between  the  parties  merely  because  it  was  to  the  undue 
advantage  of  one,  or  the  disadvantage  of  the  other. 

In  Livermore  v.  Middlesboro  Town  and  Land  Co.,  20 Ky.  Law  Rep.,  1704,  in 
discussing  this  subject,  this  court  said:  **To  establish  actionable  fraud,  or 
fraud  against  which  equity  will  relieve  *  *  *  it  must  appear  that  the  mis- 
representation was  of  a  matter  of  material  fact  (as  distinguished  from  opin- 
ion) at  the  time  or  previously  existing  (and  not  a  mere  promise  for  ttie 
future);  must  be  relied  on  by  the  person  whose  action  is  intended  to  be 
influenced,  and  must  be  made  with  knowledge  of  its  falsity,  or  under  circum- 
stances which  did  not  justify  a  belief  in  its  truth.  This  is  the  doctrine 
deduciblu  from  the  Kentucky  decisions.  There  are  some  modifications  of 
this  doctrine,  but  they  are  chiefly  by  way  of  substitution  of  an  equivalent, 
for  some  one  of  the  essentials  necessary  to  constitute  fraudulent  misrepre- 
sentations, as  in  the  cases  where  it  is  held  that  a  fraudulent  concealment 
of  a  material  matter  of  fact,  is  the  equivalent  of  un  actual  misrepresenta- 
tion, and  in  oases  in  which  a  statement  made  as  of  personal  knowledge, 
but  without  knowledge,  was  held  to  be  equivalent  to  a  statement  whose 
falsity  was  proven. '  * 
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If,  as  appears  from  the  evidence  to  be  the  oase,  the  land  sold  by  api)ellan^ 
to  appellee  cost  him  $1,736.  and  he  put  with  it  in  the  sale  to  appellee  per- 
sonal property  of  the  value  of  1300,  it  made  the  total  cost  of  it  to  him  $9,036, 
or  $36  more  than  he  received  from  appellee  for  it.  It  would  seem,  therefore,, 
that  he  had  some  reason  for  deolarinir  to  appellee  that  the  land  was  worth 
$3,000,  and  for  putting  forth  such  claims  as  would  make  it  appear  to  be 
worth  that  sum.  At  any  rate,  it  has  not  been  shown  by  the  evidence  that 
he  made  any  statement  as  to  the  value  of  the  land  which  he  knew  at  the 
time  to  be  false.  If  the  appellee  had  time  and  opportunity  to  examine  the 
land,  or  cause  it  to  be  examined  by  another  in  her  behalf,  and  such  exam- 
ination was  made,  she  was  not  entitled  to  a  rescission,  or  to  the  relief 
granted,  although  appellant  may  have  made  false  representations  as  to  Its. 
quality  or  value. 

The  case  of  Peak  v.  Gore,  94  Ey. ,  683,  seems  to  us  to  be  decisive  of  this- 
case.  The  circumstances  of  that  case  worked  a  much  greater  hardship  upon 
the  purchaser  than  will  result  in  this  case.  In  that  case,  as  in  this,  the- 
purohaser  was  a  woman.  In  that  case  the  woman  was  a  widow,  in  this  oase- 
she  has  a  husband  who  made  for  her  an  examination  of  the  property,  and 
otherwise  assisted  in  its  purchase.  In  Peak  v.  Gore  the  price  paid  for  the 
property  was  more  than  twice  its  value,  and  the  vendor,  according  to  the 
evidence,  admitted  that  he  made  statements  which  be  knew  to  be  false.  In 
the  case  at  bar  the  evidence  is  conflicting  as  to  the  value  of  the  property^ 
but  no  such  discrepancy  exists  between  the  price  for  which  the  property  was- 
Boid  and  that  appellant  claims  it  is  worth,  and  appellant  positively  denies- 
making  any  false  representations.  In  Peak  v.  Gore,  it  is  said:  "The  evi- 
dence makes  it  too  plain  for  controversy  that  the  hotel  property  for  which 
appellants  agreed  to  pay  $10,000  was  not  at  the  time,  nor  is  now,  worth  half 
that  sum.  Indeed,  only  one  of  nine  witnesses  who,  having  knowledge  on 
the  subject,  testify  as  to  its  value,  say  it  was  or  is  worth  as  much  as  $6,000 ; 
the  value  fixed  by  the  others  being  from  $2,000  to  $4,000,  so  that  in  view  of 
the  fact  her  son-in-law  and  co-purchaser,  E.  C.  Montgomery,  is  insolvent 
and  unable  to  pay  any  part  of  the  purchase  price,  the  bargain  is  a  very  hard 
one  for  Mrs.  Peak,  who  is  a  widow.  But  the  relief  prayed  for  could  not  be 
granted  for  that  reason  alone.  It  is  st-ated  in  the  petition,  and  also  sworn 
to  by  Mrs.  Peak  and  Montgomery  as  witnesses,  that  pending  negotiation 
about  the  trade  and  also  at  the  time  the  contract  was  reduced  to  writing,. 
Gore,  as  an  inducement  for  them  to  purchase  the  property,  stated  it  waa 
worth,  and  he  had  been  offered  for  it,  $10,000,  and  that  its  earning  cai)acity 
was  from  $25  to  $50  per  day.  He  practically  admits  making  the  statement  as 
to  its  value,  and  though  not  as  distinctly  confessing  he  made  the  other 
alleged  statement,  it  is  evident  to  us  from  the  manner  in  which  his  testi- 
mony is  given,  that  he  did  do  80.  And  as  Mrs.  Peak  had  at  the  time  no  ex- 
perience or  knowledge  in  regard  to  the  value  or  earning  capacity  of  hotel 
property,  and  Montgomery  very  little,  if  any,  more,  it  is  manifest  the  repre- 
sentations of  Gore  unduly  influenced  ih^m  to  make  the  purchase,  which 
they  both  testify  neither  had  previously  any  intention  to  do.  This,  there- 
fore, seems  to  us  from  nil  the  circumstances,  to  be  the  case  of  persons  with- 
out practical  knowledge  or  experiencH  of  the  value  or  management  of 
particular  property,  being  allowed  to  buy  and  pay  an  exorbitant  price  for  it 
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by  representation B  of  the  owner,  known  by  blm  to  be  untrue.  But  as  they- 
purohaBed  after  having  time  and  opportunity  to  ascertain  for  themselves  the- 
Talne  of  the  property,  antf  idid  in  fact  examine  it,  oommendatiun  or  even 
false  representationa  of  its  value  by  Gore,  can  not,  acoordinff  to  a  settled 
rale,  afford  ground  for  a  rescission." 

19e  think  it  is  reasonably  plain  from  the  evidence  that  appellee,  in  tb& 
matter  of  the  land  trade,  relied  in  x>art  upon  her  own  judgment  and  that  of 
her  husband,  but  more  especially  upon  that  of  her  brother-in-law,  and  that 
At  least  one  visit  to  and  inspection  of  the  land  by  the  latter  occurred  after 
she  had  talked  with  appellant  f^bout  the  land.  Manifestly  she  purchased 
the  land  after  having  time  and  opi)ortunity  to  ascertain  herself,  and 
through  others,  the  quality  and  value  of  the  land  and  buildings,  and  did  in> 
fact  examine  it.  If,  therefore,  appellant  made  any  false  or  frandulent  repre- 
aentations  in  regard  thereto,  such  representations  can  not,  according  to  a. 
settled  rule,  afford  ground  for  a  rescission,  or  abatement  in  the  purchase- 
price. 

What  is  here  said  in  reference  to  the  trade  as  to  the  land  applies  i^tb 
equal  force  to  appellee's  complaint  about  the  com,  her  contention  on  that 
•core  being  that  appellant  represented  that  there  were  a  hundred  bushels  of 
oom  on  the  land,  that  would  go  to  her  in  the  trade,  when  in  fact  there  were- 
only  twelve  bushels.  The  corn  is  not  mentioned  in  the  deed,  and  does  not 
appear  to  ha^e  been  a  part  of  the  personal  property  intended  to  pass  to  ap- 
pellee with  the  land,  and  there  is  no  allegation  in  the  answer,  of  fraud  or- 
mistake  in  the  drafting  of  the  deed,  whereby  it  was  omitted  to  be  mentioned 
therein.  In  any  event,  the  com  was  standing  on  the  land  at  the  time  of 
the  trade,  and  was  as  much  subject  to  the  inspection  of  appellee,  her  hus^ 
band  and  brotber-in-law  as  was  the  land,  and  in  view  of  the  opportunity 
afforded  them  to  examine  it  and  ascertain  its  quality,  it  is  but  fair  to  pre- 
sume that  such  examination  was  duly  made,  and  that  in  accepting  the  corn,, 
the  appellee  relied  upon  her  own  judgment  and  that  of  her  husband  and 
brother-in-law,  as  in  the  matter  of  the  land. 

The  view  of  the  case  herein  expressed  makes  it  unnecessary  for  us  to  con- 
sider the  qnestion  as  to  whether  it  was  necessary  for  appellee  to  offer  to  re-- 
turn  the  personal  property  received  by  her  of  appellant  under  the  deed,  to. 
entitle  her  to  a  rescission  of  the  contract. 

For  the  reasons  herein  indicated  the  judgment  is  reversed  and  cause  re- 
manded, with  directions  to  the  lower  court- to:  set  aside  the  judgment  ap- 
pealed from,  and  in  lieu  thereof  enter  judgment  in  appellant's  behalf  for- 
the  amount  of  the  notes  sued  on,  and  the  enforcement  of  the  lien  retained  in 
the  deed  to  secure  their  payment,  and  for  such  further  proceedings  as  may- 
be consistent  with  the  opinion  herein. 


KENTUCKY  LAND  AND  IMMIGRATION  CO.  v.  CRABTREE. 

(Filed  June  1,  1904.) 

1.  Delivery  bond — Action  thereon— Extent  of  recovery— Attorney's  fees. 
and  other  expenses — Legal  costs — Where  a  plaintiff  in  an  action  for  the  im- 
mediate delivery  of  personal  property  executed  bond  under  section  180,  Civil 
Code,  and  obtained  possession  thereof,  and  then  dismissed  his  action  and 
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effect  to  the  words,  'such  other  oosts  and  damages  as  he  may  show  hlmflelf 
entitled  to/  unless  they  are  coDstmed  to  lueas,  all  such  oosts  over  and  above 
the  legal  costs  of  the  present  suit,  as  he  was  necessarily  subject  to  by  reason 
of  the  suing  forth  and  executing  the  writ  of  replevin.  Neither  is  there  any 
kind  of  cost  which  the  defendant  would  be  thereby  made  to  incur,  that 
would  fall  more  naturally  within  such  a  dsscriptlon,  than  that  extra  com- 
pensation which  he  would  necessarily  have  to  pay  attorneys  for  defending 
the  suit,  over  and  above  the  taxed  fee.  It  is  a  cost  or  damage  to  which  he 
was  subjected  exclusively  by  reason  of  the  Institution  of  the  replevin  suit, 
«nd  would  seem,  therefore,  to  present  the  strongest  claim  for  being  embraced 
by  the  legislative  description  of  such  other  costs  and  damages  as  he  might 
show  himself  entitled  to,  over  and  above  the  legal  cost  of  that  suit/' 

The  allowance  of  the  attorneys'  fee  in  this  case  was,  by  the  peculiar  lan- 
guag^e  of  the  6tatut<e  as  it  then  existed,  and  the  wording  of  the  bond,  per- 
mitted. It  is  clearly  shown  that  if  the  bond  had  only  contained  the  words 
"*'all  legal  costs."  the  attorneys'  fee  would  not  have  been  allowed.  But  by 
reason  of  the  fact  that,  in  addition  of  these  words,  the  bond  contained  '*and 
such  other  costs,"  he  was  entitled  to  recover  the  attorneys'  fee.  This  was 
unlike  the  bond  in  this  action.  It  only  provided  for  the  recovery  for  the 
oosts  in  that  action  in  which  it  was  executed;  that  is  to  say,  only  the  legal 
and  ordinary  costs.  To  the  same  effect  was  the  case  of  Kenley,  &c.  v.  Com- 
monwealth for  Henderson,  6  B.  M.,  588. 

We  are  of  the  opinion  that  the  lower  court  erred  in  submitting  these  items 
of  damage  to  the  jury. 

If  appellee  was  entitled  to  recover  in  this  action  for  anything,  he  was  en- 
titled to  recover  for  the  value  of  the  logs  at  the  time  taken  from  him  and 
the  interest  on  that  amount  from  that  date,  and  on  this  question  the  court 
erred  to  the  prejudice  of  appellee,  by  not  submitting  the  question  of  inter- 
est to  the  jury.  The  appellee  in  his  petition  does  not  allege  any  breach  of 
the  bond,  except  a  failure  to  return  to  him  the  logs  or  pay  him  the  value 
thereof,  and  it  is  shown  by  the  order  of  the  court  in  that  action  that  the 
oourt  did  not  adjudge  that  the  appellant  should  do  either  of  these  things, 
and  under  the  pleadings,  as  they  exist,  he  is  not  entitled  to  recover  in  this 
action.  From  the  record  in  this  case  it  appears  that  there  was  a  condition 
of  the  bond  broken  and  violated  by  appellant.  The  appellants  obligated 
themselves  that  they  would  duly  prosecute  that  action,  and,  after  getting 
possession  of  the  logs  by  virtue  of  the  bond,  they  then  dismissed  the  action 
without  prejudice,  and  failed  to  prosecute,  as  they  had  bound  themselves  to' 
do.  If  appellee  had  alleged  this  stipulation  in  the  bond  and  the  breach 
thereof,  he  could  have  recovered  the  value  of  the  logs  with  the  Interest 
thereon.  In  volume  24,  2d  edition.  Am.  and  Eng.  Cyc,  540,  it  is  said:  '*Kor 
breach  of  the  condition  duly  to  prosecute  the  action  or  prosecute  the  action 
to  effect,  the  defendant  has  been  held  entitled  to  recover,  in  an  action  on  the 
bond,  all  the  damages  he  had  sustained  by  reason  of  the  institution  of  the 
replevin  action  and  the  taking  of  the  property  from  his  possession,  such  at 
the  costs  awarded  to  the  defendant;  in  the  replevin  action,  and  damages  for 
the  detention  of  the  property.  And  on  breach  of  such  a  condition,  a  reooT- 
ery  for  the  value  of  the  property  in  the  case  of  its  non-return,  has  been  per- 
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nittod,  though  In  some  oases  the  courts  have  denied  the  right  to  recover 
the  value  of  the  property.*' 

And  again,  on  the  same  page:  "The  condition  to  prosecute  the  action  to 
effect  or  with  efTeot  requires  a  successful  prosecution  of  the  action,  and  ex- 
tends to  one  continued  prosecution  from  the  commencement  to  the  termina- 
tion of  the  action;  thus.  If  on  appeal  by  the  defendant  from  a  judgment  In 
the  lower  court  for  the  plaintiff,  the  judgment  is  reversed  and  no  venire  de 
novo  is  a  warded,  the  condition  is  broken.  The  condition  is  likewise  broken 
when  judgment  passes  against  the  plaintiff,  or  when  the  plaintiff  suffers  a 
Toluntary  or  involuntary  nonsuit,  dismissal,  or  discontinuance  of  the 
Action." 

ARain  on  page  539,  it  is  said:  "The  condition  that  the  plaintiff  shall  duly 
prosecute  has  been  held  not  to  require  that  the  plaintiff  should  be  success- 
ful, but  merely  to  require  that  the  action  be  prosecuted  to  final  judgment. 
Such  condition,  however,  would  be  broken  by  the  plaintiff  (iuffering  a  dis- 
missal of  the  action,  or  by  unnecessary  delay  to  prosecute  with  good  cause, 
although  no  judgment  was  entered." 

The  author  refers  to  authorities  in  many  States  and  to  two  in  Kentucky 
tosnppArt  this  doctrine.  The  Kentucky  cases  are  2  BibV).,  199,  Roman,  &c. 
T.  Stratton,  and  2  Dana,  250,  Yanci.«;s  v.  Burditt. 

This  condition  In  the  bond  is  as  valuable  to  the  defendant  as  any  other. 
It  would  be  unjust  to  allow  a  party  to  obtfiin  possession  of  property  by  the 
execution  of  such  a  bond,  and  then  fall  to  duly  prosecute  his  action,  and 
then  upon  his  own  motion  to  dismiss  it  without  prejudice  and  hold  the 
property  from  the  defendant.  This  appears  to  be  the  situation  of  the  case 
before  us. 

For  these  reasons  the  judgment  of  the  lower  court  Is  reversed  and  the 
cause  remanded,  with  directions  that  the  plaintiff  be  allowed  to  amend  his 
pleadings,  if  desired,  and  for  further  proceedings  consistent  with  this 
opinion. 


MOSELEY  V.  STROUD. 

(Filed  June  1.  1904.) 

Bxecution— Transcript  from  the  quarterly  court— Duty  of  circuit  clerk — 
Failure  to  perform— Validity—The  requirements  of  Civil  Code,  section  723, 
that  the  clerk  of  the  circuit  courts*  when  a  certified  copy  of  an  execution 
from  the  quarterly  court  is  filed  in  his  office,  indorsed  In  whole  or  in  part  no 
property  found,  to  record  same  in  a  book  kept  in  his  office  for  that  purpose, 
are  mandatory;  and  such  clerk  has  no  authority  In  law  to  issue  an  execution 
thereon,  until  he  has  recorded  the  judgment,  execution  and  return  of  the 
quarterly  court  in  such  transcript  book ;  and  such  execution  is  void  and  a 
sale  of  land  thereunder  invalid. 

Hays  &  Wells  for  appellant. 

Powers  &  Anderson  for  appellee. 

Appeal  form  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

Appellant  brought  this  action  under  section  499  of  the  Civil  Code  to  have 
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allotted  to  him  an  undivided  one-sixth  Interest  in  a  tract  of  100  acres  of 
land.  He  alleges  in  his  petition  that  the  other  flve-sizths  interest  in  tbo 
land  was  owned  and  held  by  defendants  as  heirs  at  law  of  one  Charles  Wil- 
hite;  that  he  had  acquired  title  to  the  one-sixth  interest  claimed  bj  him,  by 
purchase  thereof  on  the  16th  of  March,  1896,  at  an  execution  sale  made  by 
the  sheriff  of  Daviess  county,  under  an  execution  which  issued  from  the 
clerk's  office  of  the  Daviess  Circuit  Court  on  the  25th  of  February,  1896,  Id 
favor  of  Martin  Yewell  against  the  defendant,  Mary  Stroud,  who  was  a 
dauf^hter  and  heir  at  law  of  Charles  Wilhite;  that  he  had  paid  the  full 
amount  cf  the  purchase  money,  and  in  consideration  thereof  the  sheriff  had^ 
by  deed  dated  March  18,  1897,  conveyed  to  him  the  interest  of  the  defend- 
ant, Mary  Stroud,  and  prayed  that  this  interest  might  be  allotted  to  him  in 
fee.  The  deed  to  him  from  the  sheriff  was  filed  as  an  exhibit  with  his  peti- 
tion. The  appellee,  Mary  Stroud,  who  was  made  a  party  defendant  to  ap- 
pellant's suit,  answered,  and  denied  that  appellant  was  the  owner  of  her 
one  undivided  one- sixth  interest  in  the  land  by  virtue  of  his  purchase  at  the 
execution  sale;  and  alleged  that  the  judgment  on  which  the  execution  pur- 
ports to  have  been  issued  was  not  recovered  in  the  Daviess  Circuit  Court* 
but  in  the  Daviess  Quarterly  Court;  and  that  plaintiff  had  not  filed  a  certi- 
fied copy  of  the  judgment  obtained  by  him  in  the  quarterly  court,  or  the 
execution  and  return  thereon,  in  the  office  of  the  clerk  of  the  Daviess 
Circuit  Court,  and  that  no  such  judgment,  execution  or  return  had  ever 
been  recorded  by  the  clerk  of  the  Daviess  Circuit  Court  in  a  book  kept  for 
that  purpose,  prior  to  the  issual  and  sale  of  her  land  thereunder;  and  that 
the  execution  was  issued  without  authority  of  law  by  the  clerk  of  the 
Daviess  Circuit  Court,  and  conferred  no  right  or  authority  on  the  sheriff  of 
Daviess  county  to  levy  the  execution  upon  her  interest  in  the  property  men- 
tioned and  described  in  plaintiff's  petition;  that  the  attempted  sale  wa» 
illegal  and  void,  and  passed  no  interest  or  title  to  the  purchaser,  and  prayed 
that  the  sale  and  purchase  by  plaintiff  be  held  void  and  the  deed  to  him  by 
the  sheriff  cancelled.  Plaintiff,  in  his  reply,  admitted  that  the  judgment 
in  favor  of  Yewell  against  defendant  was  recovered  in  the  Daviess  Quarterly 
Court,  but  alleged  that  execution  issued  thereon  from  the  Daviess  Quarterly 
Court,  which  was  directed  to  the  sheriff  of  Daviess  county,  and  returned  by 
him  no  property  found;  that  subsequently  there  was  filed  in  the  ofi9oe  of  the 
clerk  of  the  Daviess  Circuit  Court  a  copy  of  the  judgment,  execution  and 
return,  but  that  they  were  not  recorded  by  the  clerk  of  the  Daviess  Circuit 
Court  in  the  book  kept  for  that  purpose,  and  that  the  certified  copy  of  the 
execution  and  return  had  l)een  misplaced  or  lost,  and  could  not  be  found 
among  the  records  of  the  circuit  court  clerk's  office;  but  denied  that  the 
omission  by  the  clerk  of  the  circuit  court  to  resord  the  judgment,  execution 
and  return  as  required  by  section  728  of  the  Civil  Code,  rendered  the  execu- 
tion which  issued  thereon  or  the  sale  thereunder,  void.  The  deposition  of 
Martin  Yewell  was  taken  by  the  plaintiff,  and  he  testified  that  he  had  re- 
covered a  judgment  against  Mary  Stroud  for  925,  with  interest  and  cost,  in 
the  Daviess  Quarterly  Court,  on  which  execution  was  issued  and  which  was 
returned  by  the  sheriff  no  property  found ;  that  subsequently  he  filed  a. 
transcript  of  the  judgment,  execution  and  return  in  the  Daviess  Circuit 
Court  upon  which  an  execution  issued,  which  was  levied  by  the  sheriff  upoa. 


M08ELEY  v.  8TB0UD.  289 

tiie  one  undiTlded  one- sixth  interMtof  defendant  in  the  land  in  oontroven^; 
that  this  interest  was  appraised  at  $400  and  was  bought  by  the  appellant, 
Moseley,  for  $88.23,  the  amoant  of  the  execution,  8heri£t*8  oommission  and 
cost;  and  that  he  had  subsequently  been  paid  the  full  amount  of  his  judg^ 
meat  bj  the  sheriff.  8.  W.  Bedford,  the  clerk  of  the  Daviess  Cirouit  Court* 
testified  that  he  had  made  a  oareful  examination  of  the  records  of  his  ofBoe? 
for  a  Qop7  of  the  judgment,  execution  and  sheriff's  return  taken  from  the* 
quarterly  court,  in  the  case  of  Yewell  against  appellee,  and  had  found  a  oopy 
of  the  judgment,  but  no  copy  of  the  execution  or  sheriff's  return  which 
inaed  from  the  quarterly  court,  and  no  evidence  that  any  execution  ever 
issued  from  the  office  of  the  circuit  court  thereon ;  that  a  transcript  judg- 
ment book  was  kept  in  his  office,  as  required  by  section  788  of  the  Civil 
Code,  bat  no  copy  of  the  alleged  judgment,  execution  and  return  in  favor 
of  Yewell  against  defendant  was  ever  copied  therein. 

Sections  728  and  728  of  the  Civil  Code  provide:     > 

"Section  783.  Land  shall  not  be  sold,  nor  levied  on  under  execution  from 
the  quarterly  court,  or  justices  court,  or  in  any  court  of  similar  jurisdiction. 

''Section  728.  When  an  execution  upon  a  judgment  of  a  court  mentioned 
in  section  722  is  returned  by  a  proper  officer,  in  whole  or  in  part.  In  sub- 
stance no  property  found  to  satisfy  it,  the  judge  of  the  justioes  court  shall, 
npon  the  application  of  the  plaintiff  or  his  attorney,  furnish  a  certified 
oopy  of  the  judgment,  execution  and  return,  which  on  being  filed  in  the 
office  of  the  clerk  of  the  circuit  court  of  the  county  in  which  the  judgment 
was  rendered,  shall  be  recorded  by  him  in  a  book  kept  in  the  office  of  the 
circnit  court  clerk  for  that  purpose,  and  thereupon  the  plaintiff  shall  be  en- 
titled to  the  same  remedies  for  the  amount  of  his  judgment  and  cost,  in- 
olnding  the  cost  of  said  oopy  and  recording  it,  as  if  the  judgment  had  been 
rendered  in  the  circuit  court.  *' 

It  is  conceded  by  appellant  that  section  738  of  the  Civil  Code  and  so  much 
of  section  788  as  requires  the  filing  in  the  office  of  the  clerk  of  the  cirouit 
oonrt  of  a  certified  copy  of  the  judgment,  execution  and  sheriff's  return 
thereon  from  the  quarterly  court,  are  mandatory  piovieions,  but  that  so 
much  of  section  788  as  requires  the  clerk  of  the  circuit  court  to  record  the 
transcript  filed  in  his  office  from  the  Inferior  court  in  a  book  kept  for  that 
purpose,  is  purely  directory ;  and  that  a  failure  to  do  so  does  not  deprive  him 
of  any  remedies  for  the  enforcement  of  the  quarterly  court-  judgment,  which . 
he  would  have  enjoyed  if  the  judgment  had  been  rendered  in  the  circuit 
oonrt.  It  seems  to  us  that  this  contention  is  illogical  and  in  conflict  with  the 
plain  language  of  the  statute.  It  requires  that  plaintiff  shall  file  a  copy  of 
the  judgment,  execution  and  return  thereon  from  the  lower  court,  in  the  office 
of  the  circuit  court  clerk  of  the  uounty  in  which  the  judgment  was  ren- 
dered; and  that  when  so  filed,  they  shall  be  recorded  by  the  circuit  court 
elerk  in  a  book  kept  in  his  office  for  that  purpose.  There  is  no  suggestion 
in  the  statute  that  the  recording  in  the  book  kept  for  that  purpose  is  of  less 
consequence  than  the  filing  in  the  office  of  the  transcript  of  the  lower  court. 
They  stand  upon  identically  the  same  footing.  After  both  of  these  require- 
ments have  been  complied  with,  the  statute  provides  that  the  plaintiff  shall 
be  entitled  to  the  same  remedies  for  the  collection  of  his  judgment,  as  if  it 
had  been  rendered  in  the  circuit  court.    Both,  in  our  judgment,  are  con- 

vol.  26—19 
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ditions  precedent  to  fflTinis  to  the  judgment  of  the  lower  oonrt  the  effeotlve- 
ness  of  a  judgment  of  the  circuit  court. 

'  Statutory  iire^criptlons  in  regard  to  the  time,  form  and  mode  of  proceed- 
ing by  public  fnnctioaarle8,  are  usually  directory,  as  they  usually  are  not  of 
*-the  essence  of  the  thing  to  be  done,  but  are  given  only  to  secure  system, 
'^uniformity  and  dispatch  In  the  conduct  of  public  business. 

'^But  where  authority  to  proceed  in  courts  is  conferred  by  statute,  and 
where  the  manner  of  obtaining  jurisdiction  is  prescribed  by  the  statute,  the 
mode  of  proceeding  is  mandatory  and  must  be  strictly  conformed  to,  other- 
wise the  proceeding  will  be  yoid."  (96  A.  &  E.  En.  of  Law,  099,  and  au- 
thorities there  cited. ) 

In  Freeman  on  Executions,  Sd  edition,  section  14,  the  law  is  stated  in  these 
-words:  "It  is  not  unusual  for  statutes  to  be  enacted  authorising  the  filing 
"With  the  county  clerk  of  transcripts  of  judgments  rendered  and  entered  by 
.justices  of  the  peace,  and  providing  that  executions  may  issue  on  such 
transcripts  in  the  same  manner  and  by  the  same  person  or  officer  as  though 
the  judgment  were  rendered  in  the  court  where  the  transcript  is  filed.    This 
^does  not  transform  the  original  judgment  into  a  judgment  of  the  higher 
"Court,  except  for  the  purpose  of  issuing  execution.    *    *    *    When  the  county 
•H)lerk  issues  execution  to  enforce  a  judgment  of  a  justice  of  the  peace,  his 
authority  to  do  so  rests  upon  the  filing  of  the  transcript  and  upon  the  exist- 
•enoe  of  such  other  facts  as  the  statute  has  prescribed,  and  unless  it  can  be 
«hown  that  the  law  was  substantially  complied  with,  the  act  of  the  clerk  is 
regarded  as  without  authority,  and,  therefore,  void.    So  there  are  statutes 
-authorizing  transcripts  of  judgments  to  be  sent  to  other  counties,  sometimes 
for  the  purpose  of  making  such  judgments  liens  in  the  counties  to  which 
the  transcripts  are  sent,  and  sometimes  to  authorize  the  issuing  of  execution 
In  such  counties.    Where  the  latter  is  the  object,  the  authority  to  Issue  exe- 
cution depends  on  compliance  with  the  provisions  of  the  statute,  and  If 
issued  in  the  absence  of  such  statutes,  the  execution  is  void." 

In  Kelber's  Void  Judicial  and  Execution  Sales,  S60,  where  the  author  is 
discussing  the  necessity  for  the  rendering  of  the  Judgment  before  execution 
-can  issue,  he  says:  **When  the  only  evidence  of  judgment  is  embodied  in 
the  minutes  or  memoranda  entered  upon  books  not  intended  for  preserva- 
tion of  the  record  of  judgment,  these  do  not  constitute  a  judgment,  and  the 
issue  and  levy  of  an  execution  before  the  rendition  of  a  judgment  is  wholly 
void,  and  the  subsequent  rendition  of  the  judgment,  and  its  entry  in  due 
form  of  law,  will  not  validate  the  writ  and  the  proceedings  had  there- 
under." 

In  Freeman  on  Void  Judicial  Sales,  section  24,  the  author  says:  *'In  some 
States  execution  may  issue  by  the  clerk  of  a  superior  court  upon  transcripts 
-of  judgments  of  justices  of  the  peace.  The  substantial  performance  of  the 
various  acts  described  by  the  statute  with  respect  to  the  transcript  and  the 
filing  thereof,  appear  to  be  essential  to  the  issuing  of  the  writ  and  the  main- 
tenance of  titles  founded  upon  it." 

Without  reference  to  further  authorities,  we  have  reached  the  conclusion 
that  the  clerk  of  the  Daviess  Circuit  Court  had  no  authority  in  law  to  issue 
the  execution  until  he  had  recorded  the  judgment,  execution  a^  return  of 
4;he  quarterly  court  in  the  transcript  book  kept  by  him  for  that  purpose;  and 
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that  the  exeontion  Israed  by  him  conferred  no  anthority  upon  the  sheriff  to 
lery  and  sell  the  property  of  appellee. 
Judgment  afiBrmed. 


BEAVERS,  Sec.  y.  BOWEN. 
(Filed  June  1,  1904— Not  to  be  reported. ) 

1.  Stenographer's  report  of  ezaniinluff  trial— Agreement  that  it  may  b« 
lead  to  impeaoh  witnesses— On  the  trial  of  an  action  in  the  circuit  court  to 
Teoover  damages  for  assault  and  battery,  the  report  of  the  evidence  on  the 
-examining  trial,  taken  in  shorthand  by  a  stenographer,  is  not  competent 
evidence  to  impeach  a  witness  who  testified  on  such  examining  trial,  al« 
though  the  parties  to  the  action  may  have  agreed  that  such  report  should  be 
read  to  the  jury  as  the  testimony  of  the  stenographer  if  he  were  present. 

2.  Instructions— Wrongful  assault— In  an  action  to  recover  damages  for 
asflanit  and  battery  where  several  are  jointly  sued.  It  is  error  In  the  court  to 
Instmct  the  jnry  that  if  they  believe  from  the  evidence  that  the  defendants, 
t)r  either  of  thf>m.  *' wrongfully  assaulted  and  beat  the  plaintiff  with  fists  or 
rocks,  they  should  find  for  the  plaintiff  against  all  or  such  of  them  as  in  the 
ttpinion  of  the  jury  are  guilty  if  either  is  guilty/'  as  nowhere  was  the  jury 
told  what  would  have  been  a  * 'wrongful"  assault. 

O'Meara  &  James  for  appellants. 

Weed  S.  Ghelf,  J.  S.  Sprigg  and  L.  A.  Faurest  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

This  is  an  action  by  appellee  against  appellants  for  assault  and  battery* 
TThe  affray  was  first  engaged  In  between  appellee  and  B.  G.  Beavers.  At  a 
time  when  the  former  had  thrown  the  latter  to  the  gorund  and  was  striking 
biir,  the  other  appellants,  sons  of  B.  G.  Beavers,  appeared  on  the  scene,  and 
took  part  in  behalf  of  their  father.  At  least,  one  of  them  did  (Wilber  Beav«. 
era,)  and  it  is  claimed  that  the  other  did  also.  After  Wilbur  Beavers  got 
there,  he  soon  bad  overcome  appellee,  and  had  him  down  on  the  ground. 
His  theory  of  the  case  is,  that  at  the  instance  of  some  bystanders  he  desisted 
from  the  fight  and  let  appellee  up,  when  appellee  resumed  the  fight  and. 
recommenced  attacks  apon  B.  G.  Beavers  and  Wilber.  Appellee's  version  U 
that  Wilber  attacked  him  violently  and  took  him  unawares,  throwing  him 
to  the  ground  and  beating  him  into  insensibility^  while  B.  G.  Beavers  stood 
by  aiding  and  encouraging  the  assault.  The  origin  of  the  trouble  seems  to 
have  been  because  appellant,  B.  G.  Beavers,  refused  to  move  a  hitching  rack 
for  horses  that  was  on  his  ground  and  near  his  store,  because  It  was  near 
appellees'  house  and  offensive  to  him.  An  altercation  of  words  over  the 
subject  of  the  hitching  rack  brought  on  this  fight. 

The  verdict  of  the  jury  in  this  case  was  an  assessment  of  substantial  dam- 
ages  against  all  the  appellants. 

Appellants  were  arraigned,  charged  with  a  felonious  assault.  An  exam- 
ining trial  was  had  before  a  magistrate.  On  that  trial  in  the  examining 
court,  notes  of  the  evidence  were  taken  in  shorthand  by  one  Eskridge.  On 
this  trial  these  notes  were  used  as  evidence  of  what  appellants  then  testified 
to.    It  was  used  to  contradict  or  impeach  appellants'  testimony  on  certain 
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points  in  thia  trial.  Eskrld^e  was  not  introduoed  as  a  witness.  His  notes-- 
were  introduoed  as  evidence  under  this  agreement:  *'It  is  agreed  by  th& 
parties  that  B.  H.  Eskridge,  the  stenographer  who  reported  the  eyidenoe  on 
the  examining  trial,  would  state  if  here,  that  the  transcript  of  his  notes  is 
incomplete  and  does  not  contain  all  that  was  testified  to  bj  the  witnesses, 
but  that  all  oontained  in  it  was  said  by  the  witnesses  and  is  correct  as  far 
as  the  testimony  is  written." 

We  do  not  construe  this  agreement  to  waive  the  relevancy  of  the  contenta 
of  Eskridge's  notes  taken  at  the  examining  trial,  but  only  to  waive  their 
production  and  proof  by  Eskridge.  They  had,  under  this  agreement,  just 
luch  value  as  evidence  as  if  Eskridge  had  been  present  and  testified  con- 
cerning them  as  the  agreeiuent  recites.  There  are  at  least  two  grounda- 
Why,  in  our  opinion,  the  stenographer's  notes  are  not  relevant  in  this  triaL 

First,  they  are  admittedly  incomplete.    For  aught  that  is  shown  the  state- 
ments omitted  would,   if  presented,  have  reconciled  the  other  statementff- 
With  the  witness'  present  testimony.    A  witness  can  not  be  contradicted  by 
proof  of  a  mere  fragment  of  a  statement  which  may,  standing  alone,  appear 
to  be  inconsistent  with  a  full  statement ;   second,  by  section  64,  Criminal 
Code  of  Practice,  the  minutes  of  an  examining  trial  are,  by  express  pro- 
vision, made  incompetent  as  evidence  for  any  purpose.    But  if  they  were- 
not  part  of  the  minutes  of  the  examining  trial  and  were  only  the  stenog- 
rapher's work,  they  are  likewise  incompetent  as  evidence.    The  act  provid- 
ing for  official  stenographic  reporters  applies  only  to  the  circuit  courts 
(sections  4687-4(H6,  Kentucky  Statutes, )  and  proceedings  therein.    But  even 
there  the  stenographer's  notes  are  made  evidence  only  in  case  the  witness 
Whose  testimony  they  represent  is  not  present  at  the  trial,  and  his  testi- 
mony can  not  be  procured.    But  when  the  purpose  is  to  impeach  a  wit- 
ness by  proving  that  on  another  occasion  he  has  made  a  different  state- 
ment from  his  testimony  at  the  trial,  the  mere  introduction  of  the  notes  hy 
the  shorthand  reporter  who  took  down  the  evidence  of  the  witness  on  the- 
other  trial,  is  not  enough  for  that  purpose.    The  extended  notes  of  the  re- 
potter  are  evidence  in  one  event  only,  and  that  is  the  one  alluded  to.    The^ 
main  purpose  of  such  notes,  in  circuit  courts,  is  to  supply  a  part  of  what 
would  otherwise  be  in  the  bill  of  exceptions,  made  up  for  use  solely  of  the 
appellate  court.    If  they  be  taken  and  used  in  examining  courts,  and  made- 
a  part  of  the  minutes  of  the  proceeding,  their  only  purpose  is  to  furnish  the 
grand  jury  a  clue  to  the  witnesses  and  to  what  they  will  probably  testify  as- 
an  aid  in  the  investigation  before  that  body.    But,  where  they  are  proposed  In 
■ubsequent  trials  as  impeaching  evidence,  they  can  be  used  only  as  memo- 
randa to  refresh  the  recollection  of  the  witness  testifying  to  such  statements. 
(Wilson  V.  Commonwealth,  £1  Ky.  Law  Bep.,  1888.)    And  he  must  be  able^ 
after  having  his  memory  so  refreshed,  to  testify  to  the  matter  as  of  his  owik 
reoolleotion.    The  extended  notes,  even  then,  are  not  themselves  evidence. 

Considerable  stress  is  laid  in  argument  upon  the  incorrectness  of  the  in- 
■tructions  given  to  the  jury  by  the  trial  court.  Some  question  is  made  that- 
the  instructions  are  not  properly  incorporated  in  the  bill  of  exceptions,  and 
are  not  made  part  of  the  record.  If  the  instructions  brought  up  were  the 
ones  given  to  the  jury,  they  are  all  erroneous.  But  whether  they  are  or  not 
the  ones  given,  we  deem  it  not  improper  to  lay  down  the  ^law  that  should. 
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^Tern  od  the  retrial  of  this  oase,  partlonlarly  as  there  appears  to  haye  been 
already  three  mistrlala 

The  instractions  told  the  jury  that  if  they  beliere  that  the  defendants  ov 
either  of  them  '* wrongfully  assaulted  and  beat  the  plaintiff  with  fists  or 
rocks,  they  should  find  for  the  plaintiff  against  all  or  such  of  them  as  in  tht 
opinion  of  the  jury  are  guilty,  if  either  is  guilty.*' 

All  the  instructions  were  moulded  upon  that  same  form,  namely,  that  if 
the  defendants,  or  either  of  them,  *' wrongfully"  assaulted  the  plaintiff,  but 
nowhere  were  the  jury  told  what  would  have  been  a  ''wrongful"  assault. 
The  matter  was  left  entirely  to  them  without  a  guidance  by  the  law,  so  far 
as  the  instruotions  went,  as  to  what  would  be  right  or  wrong  in  making  the 
assauU.  We  are  of  the  opinion  that  the  court  should  have  instructed  the 
jury  80  as  to  coyer  the  following  ix)ints : 

1st.  If  the  defendants,  or  any  of  them,  assaulted,  beat  and  bruised  the 
plaintiff,  the  jury  ought  to  find  against  the  guilty  ones,  unless  they  were 
Justifiable  under  these  instructions. 

8d.  The  measure  of  damages,  if  the  jury  find  for  the  plaintiff,  is  such  sum 
aB  will,  under  the  proof,  compensate  him  for  loss  of  time  sustained  by  rea« 
son  of  bis  injuries,  not  exceeding  $1,600,  the  sum  claimed,  and  such  further 
-sum  as  will,  under  the  proof,  compensate  plaintiff  for  injuries  to  his  person 
by  defendant  or  any  of  them,  and  his  physician,  and  mental  pain  suffered 
therefrom,  not  exceeding  100,000,  the  sum  sued  for. 

8d.  If^  the  :^urY  ^oHavft  from  tha  flvldftunfl  thRt  at  tha  tiwift  R   a>  Psa^Sti 

-asaaolted  the  plaintiff,  he  In  good  faith  bfiUeyed  and  bad  xeuoDable  grouadi 
tolielieTe  that  he  was  then  in  danger  of  an  assault  about  to  be  inflicted  on 
Mm  by  plalnggj^lie  had  the  right  to-use  such.  Xonoaaswaa  jxeoeeaajs^jat  aa 
appeared  toblm  in  the.  ezendaB  ot  a,.xeaflQnable  judgjnspt.tp  be  necessary,  to 
repel  the  assault  andjaye  himself.  ^Nor  is  it  necessary  that  the  jury  shopld 
believe  that  such  danger  to  B.  G.  Beavers  was  actual  or  cgiBkl.  ,  It  was  enough 
IfitTappeared  to  him,  in  the  exercise  of  good  faith,  to  be  real. 

4th.  The  other  defendants  had  the  right  to  do  for  their  father  what  he  had 
the  right  to  do  for  his  oym  self- defense. 

6th.  Wilber  Beavers'  right  of  self-defense  was  dependent  upon  B.  G, 
-Beavers  having  the  same  right,  under  the  instruotions,  except,  that  if  Wll« 
ber,  after  having  begun  the  assault  on  plaintiff,  In  good  faith  quit  it,  and 
thereupon  plaintiff  assaulted  him,  then  Wilber  had  the  same  right  to  defend 
himself  from  the  attack  that  he  would  have  had  had  he  not  first  assaulted 
plaintiff. 

6th.  If  plaintiff  was  first  assaulted  by  B.  G.  Beavers,  and  in  his  own  self- 
-defense knocked  his  assailant  down,  yet  if  thereafter  he  used  more  force 
than  was  neoesaary,  or  more  force  than  to  him,  in  the  exercise  of  a  reason- 
able judgment,  appeared  to  be  necessary  against  the  said  B.  G.  Beavers  to 
divert  the  assault  then  and  there  about  to  be  inflicted  on  him  by  B.  G. 
Beavrav,  plaintiff  thereby  became  the  aggressor,  and  the  right  of  B.  G« 
Beavers  and  of  his  sons,  the  other  appellants,  to  use  apparently  necessary 
force  in  defending  him,  attached. 

7th.  If  defendants,  or  any  of  them,  used  more  force  than  was  necessary, 
or  than  reasonably  appeared  to  them  to  be  necessary  under  the  oircumstanoee 
■and  surroundings  to  save  themselves,  or  any  of  them,  from  an  assault  then 
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about  to  be  infliuted  on  them  by  plaintiff  and  others  aiding  hiro,  the  defend- 
anta  are  liable  to  plaintiff  therefor,  although  they  were  acting  in  their  self- 
defense  or  under  apparent  necessity  as  defined  in  the  instructions. 

The  evidence  should  have  been  restricted  within  closer  bounds.  It  should 
have  been  confined  to  what  occurred  at  the  time,  and  between  the  parties  to 
the  fight;  that  certain  people  had  complained  of  the  presence  of  the  horse 
lack ;  and  as  to  why  certain  persons  did  or  did  not  interfere  and  endeavor 
to  separate  the  combatants;  as  to  what  one  of  them  said  afterwards  as  to  not 
being  sorry  that  the  other,  coupled  with  certain  oaths,  got  what  he  deserved, 
do  not  appear  to  illustrate  anything  at  issue  in  this  trial.  They  were  better- 
oaloulated  to  mislead  than  to  aid  the  jury  in  reaching  a  proper  verdict. 

Another  ground  of  complaint  is  that  one  of  the  attorneys  for  appellee  in 
the  closing  argument  to  the  jury  went  outside  of  the  record,  and  Indulged 
In  personal  abuse  of  opposing  counsel,  and  otherwise  sought  to  inflame  th& 
prejudices  of  the  jury.  It  was  shown  in  opposition  to  this  contention  that 
counsel  upon  the  other  side  had  previously  committed  a  similar  breach  in 
his  argument  to  the  jury.  Such  discursions  are  discourteous  to  the  court, 
wasteful  of  its  time,  and  not  calculated  to  do  any  good.  The  court  ought» 
even  without  objection,  have  interfered  and  stopped  it,  when  it  was  be^un 
by  either  side. 

For  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded 
for  a  new  trial  consistent  herewith. 


CRUTCHER  V.  RODMAN,  TRUSTEE,  &c. 

(Filed  Junes,  1904.) 

Infant's  real  estate—Sales  for  reinvestment — Control  of  funds — Bonds — Ii> 
an  action  under  Civil  Code,  section  491,  for  the  sale  of  unproductive  real  es- 
tate and  a  reinvestment  of  the  proceeds.  In  which  Infants  own  a  contingent 
remainder  dependent  upon  their  surviving  the  life  tenants,  it  was  error  in 
the  court  to  make  the  purchase-money  bonds  payable  to  the  testamentary 
trustee  who  is  a  nonresident  of  the  State ;  but  under  the  provisions  of  sub- 
section 6  of  section  498  of  the  Code,  the  sale  bonds  should  have  been  uiade 
payable  to  the  court's  commissioner,  and  the  control  of  the  fund  reserved, 
by  the  oourt  until  it  was  paid  -out  in  the  purchase  of  other  property. 

Frank  Chlnn  for  appellant. 

T.  L.  Edelen  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  suit  was  brought  originally  for  a  construction  of  the  will  of  Thomas 
Rodman,  deceased,  and  to  confirm  the  sale  by  the  executors  of  the  will  and 
the  testamentary  trustee  thereunder,  of  a  (certain  house  and  lot  in  Frankfort* 
devised  by  the  testator  to  his  three  daughters.  The  nature  of  the  estate 
created  in  this  property  was  the  fee  to  an  undivided  one-third  to  Elizabeth; 
life  estates  in  the  remaining  two- thirds  to  Johanna  and  Sue,  one- third  to- 
each,  with  remainder  to  their  surviving  children.  Their  children  xio¥r 
living  are  infants.     (Murray  v.  Rodman,  25  Ky.  Law  Rep.,  978. ) 

The  lot  is  unproductive,  owing  to  the  exi)ense  of  maintaining  repairs,  anti. 
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taxes  and  other  charges.  It  was,  therefore,  adjudged  under  the  proof  that 
it  be  sold  for  rein  vestment  of  the  proceeds  of  each  paroener  in  other  prop- 
erty. Appellant  became  the  purchaser  at  the  decretal  sale  at  $4,350,  more 
than  two-thirds  of  its  .appraised  value.  She  appeals  from  the  judgment  of 
the  court  overruling  her  exceptions  and  confirming  the  sale.  The  excep- 
tions are  that  the  judgment  of  sale  is  erroneous,  if  not  void,  because  the 
suit  was  not  brought  by  the  person  authorized  by  statute  to  bring  it ;  also,, 
because  the  judgment  permitted  and  directed  the  purchase- money  bonds  to 
be  payable  to  tile  testamentary  trustee,  instead  of  to  the  court's  commis- 
sioner; and  because  the  bond  required  by  section  488,  Civil  Code,  was  not- 
executed. 

It  was  intimated  on  the  former  appeal,  though  the  question  was  not  thei> 
presented,  and  its  decision  appears  to  have  been  dictum,  that  the  proceed- 
ings to  sell  the  lot  must  be  under  subsection  6  of  section  489,  Civil  Code; 
that  this  expression  was  regarded  by  the  parties  as  not  binding  on  them  i» 
shown  from  the  fact  that  they  do  not  appear  to  have  attempted  to  conform: 
to  the  practice  necessary  in  proceedings  under  that  section.  Before  the- 
former  appeal  It  was  the  contention  of  appellees  that  the  three  daughters 
named,  took  the  fee-simple  title  to  the  lot:  or,  if  that  was  not  so,  then 
Elisabeth,  as  testamentary  trustee  for  the  others,  took  the  fee,  with  power 
to  sell  and  convey,  and  to  reinvest  the  proceeds.  Both  of  these  positions 
having  been  denied,  appellees  have  proceeded  for  a  decretal  sale  of  the  prop- 
erty for  purposes  of  reinvestment  as  above  stated.  The  question  is  now  pre- 
sented whether  they  have  pursued  the  proper  course.  To  decide  this,  it  is 
first  necessary  to  determine  the  exact  nature  of  the  estate  owned  by  the 
devisees,  measured  by  the  provisions  of  the  Code  governing  sales  for  rein- 
vestment of  such  estates  of  persons  under  disability. 

Section  489,  Civil  Code,  relates  to  sales  of  vested  estates  of  infants  and  per- 
sons of  unsound  mind.  These  infants  have  not  a  vested  estate  in  this  lot. 
On  the  contrary,  it  Is  a  contingent  remainder,  dependent  upon  the  event  of 
their  surviving  the  life  tenants.  Nor  can  the  proceeding  be  under  section 
400,  Civil  Code,  because  it  relates  to  the  sale  of  a  ''vested  estate  in  real  prop- 
erty owned  jointly  by  two  or  more  persons."  The  term  "vested  estate,"  as. 
Qsed  in  these  sections  ''includes  all  estates  which  are  not  contingent." 
(Ward  V.  Edge,  100  Ky.,  771. )  Section  491,  Civil  Code,  is  the  only  statutory 
provision  authorizing  a  proceeding  in  court  to  sell  a  contingent  remainder" 
interest  in  lands  of  persons  under  disability.  It  provides:  "In  an  equitable 
aceion  by  the  owner  of  a  particular  estate  or  freehold  in  possession,  or  by 
his  guardian  or  committee  if  he  be  an  inftint  or  of  unsound  mind,  against 
the  owner  of  the  reversion  or  remainder,  though  he  be  an  infant  or  of  un- 
Boond  mind,  and  againsfi  the  owner  of  the  particular  estate  if  he  be  an  in- 
fant or  of  unsound  mind  or,  if  the  remainder  be  contingent,  against  the 
person,  if  in  being,  in  whom  it  would  have  vested  if  the  contingency  had 
happened  before  commencement  of  the  action,  though  he  be  an  infant  or  of 
unsound  mind,  and  against  the  owner  of  the  particular  estate  if  he  be  an 
infant  or  of  unsound  mipd,  real  property  may  be  sold  for  investment  of  the 
proceeds  in  other  real  property. ' ' 

In  certain  sales,  under  sections  489  and  490,  particularly  where  the  pur- 
pose is  for  re-investment,  and  "subject  to  the  provisions  of  section  491"  and 
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other  aeotions  (not  applloable  to  this  OMe),  before  a  aale  of  the  land  can  be 
ordered,  the  guardian  of  the  Infant  must  execute  bond,  with  approved  sare- 
ties  worth  double  the  value  of  the  estate  to  be  sold,  that  the  guardian  will 
faithfully  discharge  all  his  duties,  and  will  comply  with  the  Judgments  and 
orders  of  the  court  in  the  action,  and  will  account  for  and  pay  to  the  infant 
all  money  or  property  due  or  belonging  to  him  when  required. 

The  third  subsection  reads:  **If  the  bond  be  not  given,  any  order  of  sale, 
and  any  sale  or  conveyance  made  under  such  order,  shall  be  absolutely  void 
and  of  no  effect.'' 

But  susbection  6  of  section  408,  reads  as  follows:  '*In  the  case  mentioned 
in  section  491,  the  court  ordering  the  sale  shall,  by  its  commissioner,  retain 
the  custody  and  control  of  the  fund  realized  by  the  sale,  until  the  same  is 
reinvested  in  real  estate,  or  in  such  other  property  as  the  funds  of  persons 
under  disability  may  be  invested  by  authority  of  law,  and  the  oourt  shall 
order  the  money  to  be  paid,  by  Its  commissioner,  directly  to  the  person  from 
whom  the  purchase  for  reinvestment  is  made,  and  to  no  other  person,  and 
in  which  case  no  bond  shall  be  required." 

This  subsection  was  an  amendment  to  the  section  passed  in  1892.  Its  pur- 
pose was  to  obviate  the  necessity  of  the  execution  of  the  bond.  The  pro- 
cedure required  by  it  was  to  be  in  lieu  of  the  bond.  The  necessity  for  a 
strict  conformity  with  the  requirements  of  this  subsection  are  as  important 
to  the  persons  intended  to  be  protected  by  it,  as  is  the  execution  of  the  bond 
mentioned  in  the  other  subsection.  It  is  a  Jorisdiotional  prerequisite,  the 
strict  observance  of  which  can  not  be  too  punotilliously  enforced.  (Elliott 
V.  Fowler's  Gd'n,  fSS  Ky.  Law  Rep.,  676.) 

As  indicated,  the  Judgment  of  the  circuit  court  made  the  purchase-money 
bonds  payable  to  the  testamentary  trustee,  who  is  a  nonresident  of  this  State. 
This  was  error.  The  purchase-money  bonds  should  have  been  made  pay- 
able to  the  court's  commissioner,  and  control  of  the  fund  should  have  been 
reserved  by  the  court  until  it  was  paid  out  in  purchase  of  other  property, 
title  to  which  is  to  be  taken  and  held  in  the  same  manner  as  that  sold.  The 
cirouit  court  must  not  only  retain  the  custody  and  control  of  the  fund,  but 
must  approve  its  reinvestment  before  it  is  parted  with.  The  argument  that 
the  will  gives  to  the  testamentary  trustee  the  control  of  the  trust  estate.  In- 
cluding the  interests  in  the  lot  in  litigation,  as  well  as  the  control  of  its  In- 
vestment, is  unavailing;  that  she  did  not  have  the  power  of  selling  the  lot 
under  the  terms  of  the  will,  was  the  point  decided  in  the  former  appeal. 
Therefore,  its  sale,  if  sold  at  all  during  the  infancy  of  the  contingent  re- 
maindermen, must  be  under  and  by  virtue  of  section  491,  supra.  The  court 
can  not  exercise  the  Jurisdiction  conferred  by  that  section,  except  it  be  done 
In  the  manner  directed  by  the  section.  Consent  of  parties  can  not  oonfer* 
nor  can  it  dispense  with  conditions  of  Jurisdiction  of  the  subject  matter. 
Rodman's  will  did  not  provide  that  the  testamentary  trustee  oould  sell  the 
lot,  nor  did  it  give  her  the  right  to  reinvest  its  proceeds  if  sold  by  the  court. 
So  far  as  the  trust  over  that  property  applied,  it  did  not  go  beyond  the  con- 
trol of  it,  and  the  custody  of  the  title.  Her  authority  in  investing  trust 
funds  given  by  the  will  was  over  the  other  trust  property  devised.  The  tes- 
tator does  not  appear  to  have  contemplated  its  sale  for  reinvestment  of  the 
proceeds  in  more  profitable  property.    While  the  testator  might  have  glyen 
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h\B  exeonton  or  the  tmstee  authority  to  lell  the  lot  and  reinvest  its  proceeds 
irltfaout  resort  to  any  court,  leaving  the  whole  matter  to  the  wisdom  and 
discretion  of  the  persons  so  selected,  vet  he  did  not  do  it.  Upon  that  point 
the  will  is  silent.  The  statutory  authority  is,  therefore,  the  only  authority 
for  the  sale. 

This  suit  is  brought  by  one  of  the  owners  of  the  particular  estate,  and  all 
the  other  owners  are  parties.  It  is  not  necessary  under  section  491  that  the 
guardian  of  the  Infant  owner  should  be  the  party  plaintiff,  as  is  required 
under  other  conditions. 

But  for  the  reasons  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded for  proceedings  consistent  herewith. 


FULWILER,  &c.  V.  ROBERTS. 

(Filed  June  8,  190i— Not  to  be  reported. ) 

Contract — ^Construction — Conditional  sale  or  mortgage— Appellants  owned 
a  house  and  lot  in  Henderson  worth  12,000,  which  was  sold  for  a  lien  debt 
thereon  and  purchased  by  one  of  the  appellants,  Mrs.  Graves,  for  1500,  the 
amount  of  the  debt,  and  being  unable  to  execute  a  bond  for  the  price,  made 
the  following  contract  with  appellee  Roberts:  ''Whereas  a  certain  lot  (de- 
scribing it)  was  sold  in  May,  1909,  and  purchased  by  Mrs.  Belle  E.  Graves 
at  the  price  of  $600,  who,  in  consideration  of  the  premises  hereinafter  stated 
and  of  120  in  hand  paid,  has  this  day  transferred  and  assigned  her  bid  to 
A.  G.  Roberts,  who  receives  the  same  and  assumes  to  pay  said  bid  and  all 
taxes  for  1900  and  1906,  water  rent  for  1900  and  half  of  1908.  and  keep  the 
property  insured  for  1800,  and  to  have  $60  worth  of  repairs  done  on  the  house 
and  to  reconvey  same  (to  appellants)  upon  the  payment  to  him  of  1800  at  any 

time  prior  to day  of  May,  1908. "    Under  this  contract  Roberts  advanced. 

In  all,  $687.84.  He  claims  the  writing  is  a  conditional  sale  and  the  appel- 
lants failing  to  comply  with  the  conditions  within  the  time  named,  he 
thereby  became  the  owner  of  the  property.  Appellants  claim  the  writing  to 
be  a  mortgage,  and  offer  to  pay  the  amount  advanced  by  Roberts,  which  he 
declines  to  accept.  Held— That  the  contract  is  a  mortgage,  and  appellee 
Boberts  is  entitled  to  a  Hen  on  the  property  for  $687.84,  and  no  more. 

M.  C.  &  G.  D.  Givens  for  appellants 

Teaman  &  Teaman  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumani. 

W.  F.  Fulwiler,  a  bachelor,  was  the  owner  during  his  life  of  a  house  and 
lot  in  the  city  of  Henderson,  fronting  ninety-one  feet  and  eight  inches  on 
the  south  side  of  Seventh  street  between  Elm  and  Green,  and  running  back 
in  parallel  lines  two  hundred  and  ten  feet  to  the  "Clore"  line,  on  which  he 
resided  with  his  mother,  the  appellant,  Elizabeth  Fulwiler,  and  his  two 
sisters,  Kate  Fulwiler  and  Mrs.  Belle  E.  Graves,  which,  at  his  death  in 
1901,  was  incumbered  by  a  mortgage  lien  in  favor  of  the  estate  of  Mrs.  S. 
W.  Lambert  for  about  1600.  He  devised  all  of  his  estate  to  his  mother,  and 
shortly  after  his  death,  a  suit  was  brought  by  his  executors  to  settle  his 
estate.  The  executor  of  Mrs.  Lambert  was  made  a  party  defendant  to  this 
suit,  and  by  cross  petition  asked  an  enforcement  of  the  mortgage  lien  to 
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secure  the  debt  due  his  testatrix.  He  alleged  that  the  whole  lot  would  have 
to  be  sold,  as  it  was  indivisible,  and  Judgment  was  entered  in  oonfomiity 
with  the  prayer  of  his  petition.  The  house  and  lot  was  apprised  at  18,000' 
and  at  tbo  sale  made  by  the  commissioner,  on  the  S8th  of  April,  1009,  it  was 
knocked  off  to  the  appellant,  Mrs.  Belle  E.  Q raves,  at  1600,  the  amount  of 
the  mortgage  debt.  Mrs.  Graves  was  unable  to  execute  a  bond  for  the  pur- 
chase money,  and  on  the  24th  of  May,  1002,  assigned  her  bid  to  the  appellee, 
A.  G.  Roberts,  who  iiaid  the  amount  thereof,  and  a  oommissioner's  deed 
was  made  to  him  for  the  property.  Contemporaneously  with  tAie  assign- 
ment of  Mrs.  Graves  of  her  bid  to  the  appellee,  the  following  written  con- 
tract was  entered  into  between  the  parties:  **This  contract  this  day  made 
and  entered  into  between  Mrs.  Belle  £.  Graves,  Mrs.  Elizabeth  Fulwiler, 
Miss  Kate  Fulwiler  and  A.  G.  Roberts,  Witnesseth :  That,  whereas,  a  cer- 
tain  piece  of  property  fronting  ninety-one  feet,  eight  inches,  on  the  south 
side  of  Seventh  street,  between  Elm  and  Green  streets,  and  running  back 
that  width  two  hundred  and  ten  feet  to  Glore's  line,  and  belonging  to  the 
estate  of  W.  F.  Fulwiler,  deceased,  was,  on  the  5th  day  of  May,  1902,  sold 
under  a  judgment  rendered  in  the  suit  of  W.  F.  Fulwiler*  s  Ex 'or  v.  W.  F. 
Fulwiler's  heirs  and  creditors,  and  purchased  by  Mrs.  Belle  E.  Graves,  at 
the  price  of  $600;  who,  in  consideration  of  the  premises  hereinafter  stated, 
and  of  120  to  her  in  hand  paid,  has  this  day  transferred  and  assigned  her 
bid  to  A.  G.  Roberts,  who  receives  the  same  and  assumes  to  pay  said  bid, 
and  to  pay  all  taxes  for  19(  2  and  1003;  water  rents  for  the  year  1902  and  first 
half  of  1908;  and  to  keep  the  house  on  said  property  insured  for  at  least  1800; 
also  to  have  $50  worth  of  repairs  done  on  the  house,  and  to  reconvey  the 
same  as  hereinafter  directed,  upon  the  payment  to  him  of  1800  at  any  time 
on  or  before  the day  of  May,  1903. 

''It  is  further  agreed  that  upon  the  redemption  of  said  property  it  shall  be 
conveyed  as  follows:  One-half  interest  therein  to  Miss  Kate  Fulwiler,  who 
is  to  have  the  right  and  authority  to  rent,  lease,  sell  and  convey  the  same; 
but  if  she  shall  die  without  exercising  this  right,  then  said  one-lialf  interest 
is  to  descend  to  the  children  of  Mrs.  Belle  E.  Graves,  jointly,  as  in  the  case 
of  the  other  half.  The  other  half  interest  is  to  be  conveyed  to  Mrs.  Belle  E. 
Graves  and  her  children  jointly,  to  have  and  to  hold  during  their  lives,  with 
remainder  to  the  survivors  of  them  in  fee  simple. 

"But  it  is  expressly  agreed  and  understood  that  Mrs.  Elizabeth  Fulwiler 
shall  have  the  cu.stody  and  absolute  control  of  said  premises  during  her  life, 
and  to  be  the  head  of  the  family  just  as  she  has  always  been. 

"It  is  agreed  that  the  transfer  be  completed  at  once.     Signed  this  24th  day 

of  May,  1902. 

"KATE  FULWILER, 

"ELIZABETH  FULWILER, 

"BELLE  E.  GRAVES. 

"A.  G.  ROBERTS." 

Under  this  contract,  Roberts  advanced  in  all  $637.34.  On  the  21  st  of  July, 
1903,  the  appellee  served  the  following  notice  upon  the  appellants: 

"Mrs.  Belle  E.  Graves,  Mrs.  E.  Fulwiler,  Miss  Kate  Fulwiler:  You  are 
hereby  notified  to  vacate  and  deliver  to  me  the  possession  of  the  land  and 
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lot  7011  now  occupy,  located  at  884  Serenth  street,  Henderson,  Ky.,  on  or 

before  the  Slst  of  January,  1908. 

*'Very  respectfully, 

'*A.  G.  ROBERTS." 

Thereupon  appellants  brought  this  action  against  the  appellee,  setting  out 
the  facts  recited,  supra,  and  alleged  that  the  arrangement  entered  into  with 
the  defendant.  Roberts,  was  for  the  purpose  of  borrowing  the  money  ad- 
Tanoed  to  them  by  him.  and  which  they  had  offered  to  rapay  to  him  after 
the  94tb  of  May.  1003,  but  he  refused  to  accept  it,  claiming  to  be  the  owner 
of  the  property  under  the  contract.  Defendant,  in  his  answer,  averred  a 
willingness  to  reconvey  the  property  to  the  defendants  upon  the  payment  ta 
him  of  the  8800  stipulated  for  in  the  contract  and  84  paid  for  insurance, 
which  he  asked  should  be  adjudged  a  Hen  upon  the  property,  and  that  it 
should  be  sold  to  pay  the  same.  The  circuit  court  held  the  contract  of  May 
84,  1902,  a  conditional  sale  by  the  defendant  to  the  plaintiff  of  the  property^ 
and  ffave  them  until  the  Sd  of  May,  1904,  to  pay  the  defendant  8804,  with  in- 
terest and  cost  of  this  action,  and  in  default  of  payment  directed  a  sale  of 
the  property  to  pay  these  various  sums.  Plaintiffs  have  appealed,  insisting 
that  appellee  only  held  the  property  in  mortgage  to  secure  the  repayment  to 
him  of  the  8637.34,  the  amount  actually  admitted  by  him  to  have  been  ad- 
vanced under  the  contract. 

The  question  for  decision  is,  whether  the  arrangement  between  the  pnrtiea 
is  to  be  regarded  as  a  mortgage  or  conditional  sale.  Story's  Equity  Juris- 
prudence, section  1018,  says:  **The  particular  form  and  words  of  the  con- 
veyance are  unimportant,  and  it  may  be  laid  down  as  a  general  rule  subject 
to  few  exceptions,  that  whenever  a  conveyance,  assignment,  or  other  instru- 
ment transferring  an  estate,  is  originally  intended  between  the  parties  as  a 
security  for  money  or  for  any  other  incumbrance,  whether  the  intention  ap- 
pear from  the  same  instrument  or  from  any  othei,  it  is  always  considered  in 
equity  a  mortgage." 

-  And  the  rule  is  well  settled  that  where  the  nature  of  the  conveyance  is 
doubtful,  it  will  be  considered  a  mortgage,  and  not  a  conditional  sale,  be- 
cause this  construction  is  most  favorable  to  the  debtor.  (Tigert  v.  Potter, 
97  Ky.,  54.)  We  think  it  clear  from  all  the  facts  and  circumstanceR  devel- 
oped in  this  record,  that  the  object  of  the  arrangement  entered  into  between 
the  parties  on  the  24th  of  May,  1902,  was  to  secure  the  payment  to  the  appel- 
lee of  the  various  sums  of  money  which  he  assumed  to  advance  for  plaintiff, 
to  enable  them  to  pay  off  the  mortgage  to  Lambert's  executor.  The  prop- 
erty was  appraised  at  82,000,  and  we  can  not  for  a  moment  believe  that  it 
was  ever  contemplated  that  plaintiff  should  become  the  owner  thereof  for 
8637.84,  less  than  one- third  of  its  real  value.  Appellee  was  entitled  to  a 
judgment  for  the  several  sums  of  money  advanced  by  him  to  appellants 
under  the  contract,  with  interest  from  the  date  of  such  advancement,  and 
alien  on  the  property  conveyed  to  him  to  secure  their  payment,  and  no  more. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 
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LOCKETT  V.  LOCKETT. 
(Filed  Jnoe  8,  1904— Not  to  be  reported. ) 

1.  Life  insuranoe—Beneflolary— Where  one,  while  a  bachelor,  obtained  an 
InsuraDoe  upon  his  life,  Damlnii;  his  father  as  the  benefloiary,  thereafter 
marrying  and  living  three  months,  bnt  before  his  death  he  declared  to  his 
wife  and  others  In  her  presence  that  the  Insurance  was  for  her  benefit  that 
he  gave  it  to  her,  was  such  a  change  in  the  beneficiary  and  an  assignment 
of  the  policy,  as  to  vest  the  title  of  it  in  the  wife.  The  fact  that  the  father 
of  the  insured,  who  was  made  the  beneficiary  in  the  policy,  got  possession 
of  the  policy  and  collected  the  money,  did  not  affect  her  rights  to  it  because 
he  took  the  policy  under  promise  to  collect  the  proceeds  and  pay  them  over 
to  her,  and  moreover,  during  the  lifetime  of  the  son  and  after  his  marriage, 
the  father  suggested  to  him  the  change  in  the  beneficiary. 

2.  Same— By  provision  of  section  670,  Kentucky  Statutes,  the  insured  has 
the  right  to  change  the  beneficiary  in  the  policy,  and  where  the  insured 
clearly  Indicates  his  purpose  to  do  so,  and  does  such  acts  as  in  law  amount 
to  a  transfer  or  an  assignment  of  a  chose,  and  where  the  person  named  as 
beneficiary  has  an  insurable  interest  In  the  life  of  the  insured,  if  the  insured 
Intends  in  what  he  says  or  does  to  change  the  beneficiary  of  a  policy,  the 
law  will  recognize  such  change  without  the  application  of  the  insured  and 
the  consent  of  the  company  to  such  change. 

J.  P.  O'Meara,  J.  B.  Layman  and  J.  F.  Beid  for  appellant. 

Duff  &  Hutcherson  for  appellee. 

Appeal  from  Metcalfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

William  Lockett,  while  a  bachelor,  effected  an  insurance  upon  his  life  in 
»  benevolent  life  insurance  company,  known  as  '*The  Woodmen  of  the 
World,"  in  the  sum  of  19,000.  His  father  was  named  in  the  policy  of  in- 
«urance  as  the  beneficiary.  Thereafter  the  insured  married  appellant.  He 
died  about  three  months  after  his  marriage.  His  father  (appellee)  got  pos- 
eession  of  the  policy  of  insurance  from  appellant,  promising  her  that  he 
^ould  collect  the  money  and  pay  it  over  to  het.  He  did  collect,  but  paid 
her  only  one- half  of  it,  after  defraying  the  expenses  of  the  funeral  and  the 
last  illness  of  his  son. 

Appellant  sues  to  recover  the  balance  of  the  money  collected  by  appellee 
•on  the  policy,  alleging  that  the  insured,  in  his  lifetime,  and  after  his  mar- 
riage with  her,  had  assigned  the  policy  to  her:  that  is,  had  changed  the 
beneficiary  by  substituting  his  wife  for  his  father.  It  is  conceded  that 
there  was  no  transfer,  as  required  by  the  rules  of  the  order,  nor  was  it 
attempted,  so  far  as  bringing  it  to  the  notice  of  the  order.  As  to  what  did 
occur,  the  proof  clearly  shows  this :  After  William  Lockett  had  married  ap- 
pellant, his  father  suggested  to  him  that  he  then  ought  to  change  the  bene- 
ficiary of  his  insurance  policy.  What  response  William  made  to  his  father  is 
not  proven.  But  shortly  afterward  he  declared  to  his  wife,  and  to  others  in 
ber  presence,  that  the  insurance  was  for  her  benefit,  that  he  g^ye  it  to  her. 
He  did  deliver  the  policy  to  her,  and  she  retained  it  until  after  his  death. 
He.  in  his  last  sickness,  which  lasted  only  nine  days,  mentioned  that  he 
wanted  to  write  the  secretary  of  the  order  and  enclose  him  the  fee  for  mak- 
ing the  transfer  on  their  books,  and  he  did  attempt  to  write  the  letter,  but 
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was  too  weak,  and  said  that  he  wonld  be  better  in  a  day  or  so,  and  would 
tbeo  attend  to  it.  Instead,  be  grew  rapidly  worse,  and  died.  The  principal 
question  ia,  whether  there  was  a  transfer  or  assignment  of  this  policy  by^ 
the  insured  to  his  wife,  so  as  to  defeat  the  claim  of  the  benefloiary  named 
in  the  policy. 

By  statute  in  this  State  (section  670,  Kentucky  Statutes),  as  well  as  by  the- 
terms  of  the  policy,  the  insured  had  the  right  to  change  the  beneficiary. 
The  benefloiary  named  originally  had  no  right  to  prevent  the  change,  nor 
ooold  the  company  do  so,  if  the  person  sought  to  be  substituted  by  the 
insured  was  one  of  the  class  permitted  by  its  charter  and  the  terms  of  the 
policj.  There  were  but  two  things  necessary  to  effect  a  valid  assignment  or 
transfer  of  the  policy :  First,  that  the  insured  should  clearly  indicate  his  pur^ 
pose  to  do  so,  and  do  such  acts  as  would  in  law  amount  to  a  transfer  or 
assignment  of  a  chose ;  second,  the  person  named  as  beneficiary  or  assignee, 
must  have  had  an  insurable  interest  in  the  life  of  the  insured  under  the 
charter  of  the  company,  and  in  law ;  that  his  wife  stood  in  that  relation 
there  is  no  manner  of  doubt.  So,  the  only  question  left  for  determination 
Is,  did  the  insured  intend,  by  what  he  said  and  did,  to  change  the  beneficiary 
of  the  policy  and  to  give  it  to  his  wife? 

The  insured  had  no  other  estate  whatever,  save  a  few  dollars  worth  of 
mechanic's  tools.  He  was  about  twenty -seven  years  old.  His  wife  waa 
about  twenty- two.  They  were  living  with  her  father  and  mother.  It  doea 
not  appear  that  she  had  any  estate  either.  It  is  clearly  proven  that  the  in- 
sured reoogniseed  his  duty  to  his  wife,  and  her  superior  claim  to  his  support, 
by  declaring  on  numerous  occasions  that  this  insurance  of  S9,000  would  be 
a  protection  for  "the  little  woman*'  if  he  should  die.  He  had  delivered  her 
the  policy  with  that  declaration ;  that  he  intended  her  to  have  it  is  quite 
evident.  Nothing  in  the  record  shows  that  he  knew  how,  or  what  to  do,  to 
change  th^  beneficiary  in  the  policy  until  a  few  days  after  his  last  illness 
had  begun.  Then  he  had  a  note  from  the  secretary  of  the  lodge  to  which  he 
paid  his  dues,  suggesting  to  him  that  he  should  make  the  change  by  making 
a  written  application  for  it,  and  sending  50  cents  to  pay  for  the  transfer  on 
the  books  of  the  order.  It  was  then  the  insured  declared  his  purpose  of 
doing  so,  but  was  too  sick  to  attend  to  it  that  day. 

A  life  policy  is  a  chose  in  action.  It  may  be  assigned  or  otherwise  dis- 
posed of  as  other  cboses,  subject  to  the  condition  that  the  assignee  must  have 
an  insurable  interest  in  the  life  of  the  insured;  must  be  related  by  blood  or 
marriage,  and  be  so  situated  that  the  assignee  or  beneficiary  has  a  pecuniary 
interest  in  the  prolongation  of  the  life  of  the  insured,  rather  than  in  ita 
early  termination.  Conditions  annexed  to  life  policies  requiring  that  notice 
of  assignment  be  given  to  the  insurer,  are  for  the  latter 's  protection.  They 
are  not  meant  to  lessen  the  estate  of  the  insured,  or  to  curtail  his  right  to 
change  the  benefloiary  of  the  policy,  or  to  assign  it  to  a  person  having  a 
legal  right  to  take  it.  The  right  to  change  the  beneficiary  in,  and  the  right 
to  assign,  such  life  policy  are  privileges  that  belong  to  the  insured.  They 
MB  of  equal  value  to  him,  and  are  quite  similar,  if  not  substantially  the 
same,  in  their  nature.  It  is  generally  conceded  and  held  that  the  insured 
may,  by  parol,  assign  his  life  policy  to  any  one  having  an  insurable  Interest 
in  his  life.    (Chapman|v.  McUwrath,  77  Mo.,  88,  46  Am.  Bep.,  1;  Bfay  on 
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Insumnoe,  seotion  889;  New  York  Life  Ins.  Co.  ▼.  Flook,  8  Hd.,  841,  66  Am. 
Deo.,  742;  Maderla  Appeal  (Pa.),  4  Atl.  Bep.,  906;  Gnenther  t.  Gary,  Ac, 
17  Ky.  Law  Bep.,  1888;  Lord  y.  New  York  Life  Ins.  Co.,  66  L.  B.  A.,  607.) 
We  are  of  opinion  that  the  facts  show  there  was  a  valid  and  sufficient  trans- 
fer of  the  policy  to  his  wife  to  operate  as  a  change  of  beneficiary  by  him. 

Appellee  not  only  advised  the  assignment,  and,  therefore,  consented  to  It, 
but  after  his  son's  death  he  ratified  It.  His  change  of  position  after  having 
gotten  possession  of  the  policy  by  his  assprances  to  bis  daughter-in-law,  and 
havinic  collected  the  money  upon  it,  takes  nothing  from  the  strength  of  her 
claim. 

The  judgment  of  the  circuit  court  dismissing  appellant's  iwtltlon  is  re- 
versed and  the  cause  Is  remanded,  with  directions  to  render  judgment  In 
her  favor  for  the  sum  sued  for,  with  Interest  from  the  filing  of  her  suit. 


YOKLEY,  BY,  &c.  v.  SUPEBIOB  DBILL  CO..  &o. 

(Filed  June  8,  1904— Not  to  be  reported). 

Lands— Conveyances— Where  the  wife,  who  owned  one-half  Interest  in  a 
tract  of  land,  caused  her  interest  to  be  conveyed  to  herself  and  her  husband, 
a  mortgage  upon  the  land  by  the  husband  after  the  wife's  death,  can  not  be 
defeated  on  the  idea  that  the  wife's  mother  owned  the  land  and  that  It  de- 
scended to  her  children.  By  the  wife's  own  act  she  placed  the  title  to  one-half 
Interest  in  the  land  In  her  husband,  upon  the  faith  of  which  he  obtained  credit 
and  afterwards  executed  the  mortgage;  and  If  she  were  alive  she  would  be 
estopped  to  defeat  this  mortgage  Hen,  and  her  children  stand  in  no  better 
attitude  than  she  would  stand  In  were  she  alive.  They  took  the  land  by  de- 
scent from  her  and  they  can  make  no  defense  to  a  mortgage  that  she  could 
not  make  if  living. 

Q.  M.  Miller  and  Spear  &  Miller  for  appellants. 

Baird  &  Blchardson  and  V.  H.  Balrd  for  appellees. 

Appeal  from  Monroe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  6  th  of  November,  1868,  L.  A.  Smith  wick  and  his  wife  conveyed  by 
deed  287  acres  of  land  to  John  Emberton  and  Ceretha  B.  Emberton,  their 
daughter.  By  this  deed  they  conveyed  to  these  parties  the  life  estate,  and  it 
was  expressly  stated  that  at  their  death  the  land  was  to  descend  to  the  bodily r 
heirs  of  C.  E.  Emberton.  •  Construing  this,  it  Is  evident  that  the  grantors, 
in  the  use  of  the  words  '* bodily  heirs,"  meant  the  children  of  C.  B.  Ember- 
ton. She  died,  leaving  only  two  children ;  a  daughter,  Lemon,  and  a  son, 
L.  A.  Emberton.  Their  father,  John,  and  these  children,  after  arriving  at 
age,  agreed  among  themselves  as  to  a  division  of  this  land,  the  father  taking 
eighty-seven  acres,  and  the  children  160  between  them.  Conveyances  were 
executed  in  accordance  with  this  division.  At  the  time  of  the  division. 
Lemon  had  married  Elmore  Yokley,  and  at  her  request  the  conveyance  of 
seventy- five  acres,  her  part,  was  made  jointly  to  herself  and  her  husband. 
Afterwards  she  died,  leaving  the  appellants,  her  children  and  her  husband, 
surviving  her. 

On  May  6,  1900,  Elmore  Yokley  becoming  Indebted  to  the  appellee,   Su- 
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perior  Drill  Co. ,  in  near  the  sam  of  |800,  executed  a  mortgage  to  It  to 
eeoure  the  paymeot  of  this  indebtednen,  on  his  interest  in  this  land.  This 
mortgage  lien  was  enforced,  the  land  sold,  and  the  appellants,  his  and 
Lemon  Tokley's  children,  by  their  guardian  ad  litem  seek  to  have  this  sale 
set  aside  and  haye  the  mortgage  declared  void,  claiming  that  their  father, 
Elmore  Yokley,  never  owned  any  interest  whatever  in  this  land;  that  it  all 
belonged  to  their  mother,  and  that  they  are  the  owners  of  it  by  descent  from 
her.  It  is  true  as  contended  by  appellants,  that  Ceretha  Emberton  only 
owned  a  life  estate  and  at  her  death  it  descended  in  remainder  to  her  chil- 
dren. Lemon  and  L.  A.  Emberton,  and  that  the  mother  of  these  children, 
Lemon,  owned  one-half  thereof  in  her  own  right.  But  in  the  division  and 
partition  thereof  it  is  shown  without  contradiction  that  their  mother. 
Lemon,  directed  the  conypyance  of  her  interest  to  be  made  to  her  and  her 
husband  jointly.  By  her  own  act  she  placed  the  title  in  one-half  of  her  in- 
terest in  this  land  in  the  name  of  her  husband,  upon  the  faith  of  which  it  is 
presumed  he  obtained  credit  and  afterwards  executed  this  mortgage.  If 
Lemon  Tokley  were  alive  she  would  be  estopped  to  defeat  this  mortgage 
lien,  and  the  appellants,  as  her  children,  stand  in  no  better  attitude.  They 
took  the  land  by  descent  from  her,  and  they  can  make  no  defense  to  this 
mortgage  that  she  could  not  make  if  living. 
Wherefore,  the  judgment  is  affirmed. 


EMMETT  V.  MITCHELL-TRANTER  CO. 

(Filed  June  3,  1904— Not  to  be  reported.) 

Former  appeal-— Evidenoe— Upon  a  second  appeal  where  the  same  facts  were 
In  evidence  except  that  where  labor  performed  by  appellant  is  not  shown  to 
have  been  within  the  scope  of  his  employment,  or  that  prior  to  his  Injury 
be  had  performed  this  labor  except  by  the  direction  of  his  superiors  and 
under  their  supervision,  the  judgment  will  not  be  disturbed. 

M.  L.  Harbeson  for  appellant. 

W.  H.  Maokoy  and  Barker  &  Woods  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Thlfl  cause  was  before  this  court  on  a  former  appeal  and  the  opinion  of  the 
oourt  is  in  23  Ky.  Law  Repi ,  1788.  After  a  return  of  the  case  to  the  lower 
oourt,  and  at  the  ooncluslon  of  the  plaintiff's  testimony,  upon  the  retrial  of 
the  case,  the  court  gave  a  peremptory  instruction  to  lind  for  the  appellee 
«nd  dismissed  the  petition.  From  that  judgment  this  appeal  is  prosecuted. 
We  deem  it  unnecessary  to  reiterate  the  facts,  as  they  are  stated  in  the 
former  opinion.  On  the  last  trial  the  appellant  introduced  evidence  in 
addition  to  that  presented  on  the  first  trial,  to  the  effect  that  he  performed 
labor  at  this  mill  other  than  as  a  helper  to  Weather  wax.  But  this  evidence 
dees  not  show  that  the  labor  he  performed  when  injured,  was  within  the 
scope  of  his  employment,  or  that  he  had,  prior  to  his  injury,  performed 
labor  oo  the  roof  of  the  mill  except  by  the  direction  of  his  superiors  and 
under  their  supervision.    The  principles  of  law  as  stated  in  the  former 
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opinion  apply  to  thU  case  on  the  faots  as  now  presented,  and  the  law  aa 
ezpoanded  In  that  opinion,  must  govern  this  case. 
Wherefore,  the  judgment  of  the  lower  court  U  affirmed. 


MICHAELS,  &c.  V.  CENTKAL   KENTUCKY  ASYLUM  FOR   THE  IN- 
SANE. &o. 

(Filed  June?,  1904.) 

Inquest — Notice — Compensation — Services  of  lunatic— Where  an  inquest  of 
lunacy  is  held  upon  a  i)er8on  without  notice  to  him  or  his  presence  at  the 
proceeding,  it  Is  void,  but  where  he  was  sent  to  and  kept  In  the  asylum, 
and  was  in  fact  insane,  the  asylum  may  receive  for  necessaries  furnished 
him  on  a  quantum  meruit,  but  in  such  case  where  It  appears  that  such  in- 
mate was  able  to  labor  and  was  required  to  and  did  labor  for  the  asylum, 
and  that  his  services  were  worth  as  much  as  his  keep,  there  can  be  no  re- 
covery. 

Jas.  T.  Ford  for  appellants. 

Holt  &  Alexander  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Hobson. 

Henry  Michaels  was  found  a  person  of  unsound  mind  by  an  inquest  in  the 
Jefferson  Circuit  Court  without  notice  to  him  or  his  presence  at  the  pro- 
ceeding. He  was  committed  to  the  Central  Kentucky  Asylum  for  the  In- 
sane and  this  suit  was  filed  by  it  to  recover  compensation  for  taking  care  of 
him.  The  proof  shows  that  he  was  in  fact  Insane  and  that  it  was  necessary 
for  him  to  be  in  an  insane  asylum.  The  Inquest,  being  held  without  notice 
to  him  or  his  presence  at  the  trial,  was  void.  Still,  as  he  was  in  fact  insane, 
the  asylum  may  recover  for  necessaries  furnished  him  on  a  quantum  meruit* 
Just  as  a  recovery  may  be  had  for  necessaries  furnished  an  infant.  But  it 
appears  in  this  case  that  Michaels,  while  an  inmate  of  the  asylum,  except 
for  the  first  few  months  of  his  confinement,  worked  for  it.  driving  a  cart, 
digging  a  ditch,  and  doing  other  such  work  on  the  farm  run  by  it,  he  being* 
a  stout  man  and  able  to  work.  When  the  asylum  claims  under  a  quantum 
meruit  for  necessaries  furnished  one  who  has  not  legally  been  found  of  un- 
sound mind,  its  claim  rests  upon  the  idea  that  it  should  be  allowed  com- 
pensation in  justice  and  right  for  that  which  it  is  out  on  aooount  of  the 
lunatic.  If  the  lunatic's  services  have  been  worth  to  it  as  much  as  his  keep 
was  worth,  it  is  in  fact  out  nothing.  A  man  who  takes  care  of  an  Infant 
and  seeks  compensation  on  a  quantum  meruit  for  necessaries  furnished 
him,  would  not  be  allowed  anything  if  it  appeared  that  the  infant's  tervloes, 
while  being  so  kept,  were  of  as  much  value  as  what  he  received.  The  same 
principle  must  be  applied  to  the  asylum  when  it  comes  to  claim  for  keeping* 
one  who  has  not  legally  been  found  of  unsound  mind  and  oommltted  to  it 
for  safe  keeping.  Where  the  inquest  is  legal,  then  the  statute  regulates  the 
rights  of  the  asylum.  The  State  in  that  event  requires  that  the  patient  be> 
received  in  the  asylum  and  has  regulated  by  statute  on  what  tenns  he  abaU 
be  kept.    When  the  asylum  claims  in  such  a  case  for  the  keeping  of  a  patient. 
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Its  claim  rests  upon  th«  statute,  aud  no  allowance  can  then  be  made  for  the 
la1x)r  of  the  patient,  as  the  statute  provides  for  none.  But  when  the  inquest* 
Ifl  illegal  and  void,  a  different  rule  must  apply,  for  then  the  claim  of  th» 
asylum  against  the  lunatic  must  be  determined  wholly  on  common  law 
principles,  and  while  it  may  recover  for  necessaries  furnished  the  lunatic  oi^ 
aquaotum  meruit,  it  must  credit  him  on  the  claim  by  what  it  has  received! 
from  him  in  labor  or  otherwise.  On  all  the  evidence  In  this  case,  we  cen- 
elude  that  the  labor  of  the  lunatic  was  of  value  as  much  as  his  board  andij 
keep  at  the  asylum  during  the  time  sued  for,  and  that  no  recovery  during  .- 
this  period  for  bis  keep  can  be  allowed. 

Judgment  reversed  and  cause  remanded,  with  directions  to  dismiss  thd.* 
petitioD. 


KLENKE  v.  NOONAN,  &o. 
(Filed  June?,  1904.) 

1.  Parties-^udj^ment — Conclusiveness — A  judgment  rendered  by  a  court  - 
of  oompeteDt  jurisdiction  which  has  never  been  appealed  from,  is  conclusive? 
between  the  parties  thereto,  not  only  as  to  all  matters  determined  by  it,  but^' 
also  aK  to  all  incidental  matters  which  might  have  been   properly  lit igatedt 
and  decided  therein. 

2.  Couunon  law   marriage — Offspring— Legitimacy — ^While    common   law- 
marriages  are  forbidden   by  the  laws  of  this  State,  yet  where  the  partiesv 
reside  in  another  State  where  such  marriages  aie  recognized  as  valid,  an<t. 
where  the  parties  claiming  to  be  husband  and  wife  are  shown  by  the  evi- 
dence to  have  lived  together  and  cohabited  and  recognized  each  other  a&> 
husband  and  wife,  and  were  so  recognized  in  the  community  where  they  re* 
sided,  and  had  children  who  bore  the  reputed  husband's  name  and  were 
recognized  as  his  legitimate  children,  such  children  will  be  recognized  by 
this  court  as  the  offspring  of  a  legitimate  marriage. 

3.  Presumptions  of  law — In  the  absence  of  proof  to  the  contrary,  this  court*, 
will  presume  that  the  common  law  is  in  force  in  the  State  of  Ohio. 

Myers  &  Howard  for  appellant. 

M.  H.  McLean  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  controversy  involves  the  title  and  ownership  of  a  house  and  lot  in . 
Covington,  Ky..  which  was  owned  by  William  Noonan  prior  to  his  death  in 
1871.    His  wife,  Ann  Noonan,  and  three  sons,  John,  William  and  Charles  - 
Xoonan,  and  one  daughter,  Lizzie  Klenke,  survived  their  father.     The  ap- 
pellee, Mary  Ellen  Noouan,  and  Thomas  Dunn,  as  next  friend  of  her  infant 
children,  Helen  and  John  Noonan,  Jr.,  brought  this  action  in  the  Kentoz^. 
Circuit  Court  on  the  30th  of  December,  18}i7,  in  which  they  allege  that  the- 
appellee,  Mary  £.  Noonan,  and  John   Noonan  did,  on   or  about  the  1st  of 
January,  1891,   both    being  at  that  time  residents  of  the  State  of  Ohio,, 
mutually  consent  and  agree  to  live  together  as  man  and  wife,  and  did  there- 
after cohabit  and  live  together  as  such  in  Cincinnati,  O.,  until  the  death  of 
John  Noonan   in  July,  1897;  that  Helen   Noonan  and  John   Noonan   were- 
bom  of  this  marriage  and  were  respectively  eight  and  six  years  of  age ;  that^ 
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^«t  the  time  of  his  death,  John  Noonan  was  seized  in  fee  simple  of  an  nn- 

*  divided  one  third  interest  in  the  house  and  lot  in  oontroversy;  that  it  could 
>not  be  divided  without  materially  impairing  its  value;  that  Mary  Ellen 
"ICoonan  was  entitled  to  one-third  of  the  interest  of  John  Noonan  for  life, 
and  her  children  to  the  fee  simple  therein  subject  to  the  life  estate  of  their 
2nother,  and  asked  for  a  sale  of  the  property.    The  defendant,  Lizzie  Klenke, 

^for  answer  to  appellees'  petition,   denied   that   the   plaintiff,   Mary  Ellen 
-  Noonan  and  John  Noonan  had  agreed  with  each  other  to  become  man  and 
'  wife,  or  that  they  had  subsequently  cohabited  with  each  other  as  man  and 
wife,  or  that  as  a  result  of  such  cohabitation  the  plaintiffs,  Helen  and  John 
■  Noonan,  Jr.,  were  born.     She  alleged  that  no  marriage  ceremony  had  ever 
''been  performed  between  Mary  Ellen  Noonan  and  John  Noonan,  as  required 
'by  the  laws  of  the  place  of  their  residence,  or  that  either  of  the  plaintiffs 
bad  any  interest  in   the  property  in  controversy.     The  defendant,  Gus  W. 
Meninger,  filed  an  answer  and  cross  petition   in  which  he  alleged  that  he 
Tvas  the  owner  of  the  one  undivided  one-fourth  interest   in  the  property 
which  had  belonged  to  Charles  Noonan   in   his  lifetime,  by  purchase  at  a 
.Judicial  sale  pursuant  to  a  judgment  rendered  in  an  action  for  the  settle- 
ment of  his  estate,  and  united  in  the  prayer  of  plaintiffs'  petition  for  a  sale 
«(  the  property.    The  defendants,  Lizzie  Klenke  and  Wm.  Noonan,  by  way 
of  reply  to  the  cross  petition  of  Meninger,   said  that  their  father,  Wm. 
Noonan,  had  devised  the  property  in  controversy  to  his  wife,  Ann  Noonan; 
And  that  she  had  occupied  it  until  her  death  on  the  10th  of  December,  1S98; 
'thai;  her  son,  Charles  Noonan,  had  died  in  August,  1892,  before  his  mother, 
unmarried  and  without  issue,  and  did  not,  at  the  date  of  his  death,  have  any 
'.fight,  title  or  interest  in  the  property,  and  denied  that  Meninger,  by  virtue 
-^f  his  purchase,  had  acquired  any  interest  or  title  therein.    Meninger  re- 
-^ponded  that  on  the  4th  of  February,  1897,  he  brought  suit  against  all  the 

•  heirs  at  law  of  Wm.  and  Ann   Noonan,  in  which  he  alleged   that  their 
^brother,  Charles  Noonan,  was,  at  the  date  of  his  death,  the  owner  of  the  one- 
fourth  interest  in  the  property  in  controversy ;  and  that  In  that  action  it 
was  adjudged  that  Charles  Noonan  was  the  owner  of  an  undivided  one- 
fourth  interest  in  the  property  and  a  judgment  of  sale  entered  therein,  at 
'which   sale  he  became  the  purchaser;  and  plead  that  the  defendants,  Lizzie 
Klenke  and  Wm.  Noonan,  were  estopped  from  controverting  that  he  was  the 
•owner  of  such  Interest.     The  chancellor  found  sufficient  evidence  to  support 
<ihe  plea  of  a  common  law  marriage  between  appellee  and  John  Noonan,  de- 
-oeased,  and  sustained  her  claim ;  and  that  of  her  children  and  that  of  Men- 
inger to  the  undivided  one-fourth  interest  of  Charles  Noonan,  deceased,  and 
4he  defendant,  Lizzie  Klenke,  has  appealed. 

We  will  first  consider  the  issues  raised  by  the  pleadings  of  Meninger  as  to 
~the  interest  of  Charles  Noonan  in  the  property.  While  appellants,  in  their 
reply  to  the  cross  petition  of  Meninger,  allege  that  their  father,  Wm. 
Noonan,  devised  all  of  his  property  of  every  kind  to  his  wife,  Ann  Noonan, 
tno  copy  of  the  alleged  will  is  filed  In  the  record;  and  it  appears  from  the 
record  of  the  chancery  suit  of  Meninger  v.  Klenke,  that  Charles  Noonan 
was  adjudged  to  be  the  owner  of  an  undivided  one  fourth  interest  in  the 
house  and  lot  in  controversy  in  this  action,  and  that  It  was  sold  to  satisfy 
4;he  claim  of  the  appellee,  Meninger,  and  purchased  by  him;  that  this  sale 
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MfBS  ooDflrmed  and  deed  executed  to  the  pnrohaBer.  The  appellant,  Lissl^ 
Elenke,  was  a  party  to  this  suit,  and  the  judgment  in  that  case  has  neyer 
been  appealed  from,  and  must  be  held  conclusive,  under  repeated  adjudioa- 
tions  of  this  court,  not  only  as  to  all  matters  determined  by  it,  but  as  to  all 
Incideotal  matters  which  might  have  been  properly  litigated  and  decided 
therein.  We.  therefore,  conclode  that  as  to  the  Meninger  branch  of  thli 
case  the  judgment  should  be  affirmed. 

Since  the  adoption  of  the  Revised  Statutes,  there  is  in  this  State  no  suoh 
thing  as  a  legal  marriage  by  recognition  and  cohabitation  alone.    All  mar* 
riages  to  be  valid  must  be  solemnized  and  contracted  in  the  presence  of  au* 
thorized  persons  or  societies.    (Estill  v.  Rogers,  64  Ey.,  63  )    But  the  quel* 
tion  in  this  case  must  be  determined  by  the  laws  of  Ohio.    Appellee  alleged 
that  in  Ohio,  where  the  jmrtles  lived,  that  common  law  marriages  are  up« 
held  and  can  be  proven  by  declarations,  admissions  and  cohabitation  and 
general  reput<atiou  as  to  the  fact.    This  is  specifically  denied  by  answer,  and 
no  evidence  has  been  introduced  te  support  the  averment  of  the  {wtitlon. 
Section  1640  of  the  Kentucky  Statutes  reads  as  follows:  *'The  unwritten  or 
common  law  of  any  of  the  United  States  may  be  proved  as  facts  by  parol 
evidence  of  one  learned  in  the  law,  and  the  printed  books  of  cases  adjudged 
in  the  courts  of  sister  States  may  also  be  admitted  as  evidence  of  such  law.'* 
In  Miles  v.  Collins,  68  Ey.,  SIS,  and  Honore  v.  Hutohings,  71  Ky.,  680,  it 
was  decided  that  this  court  would  presume,  until  the  contrary  was  alleged 
and  proven,  that  the  common  law  was  in  force  in  other  States  of  the  Union. 
It,  therefore,  follows  that  in  the  entire  absence  of  proof,  that  the  oourt 
must  presume  that  the  common  law  on  the  subject  of  marriage  prevails  in 
the  State  of  Ohio.    The  question  of  marriage  or  no  marriage  must,  there- 
fore, be  determined  from  testimony  in  the  record.    No  witness  has  testified 
to  the  alleged  parol  agreement  between  John  Noonan  and  apiwllee  to  live 
together  as  husband  and  wife.    But  to  establish  a  common  law  marriage, 
an  express  agreement  to  be  husband  and  wife  need  not  be  shown,  such 
agreement  may  be  implied  from  acknowledgment,  cohabitation  and  reputa* 
tion  when  long  continued  and  open.    In  Re  Taylor,  9  Paige's  Chancery,  010 
(4  New  York  Chancery  Reports,)  it  was  decided  that  where  a  gentleman  in- 
troduced a  female,  who  was  previously  living  with  him  as  a  housekeeper,  to 
bis  friends  as  his  wife,  and  from  that  time  for  a  period  of  eleven  years  con« 
tinned  to  cohabit  with  her  as  his  wife,  holding  her  out  to  the  world  as  sus- 
taining that  relation  to  him,  and  had  several  children  by  her,  who  wera 
called  by  his  name,  that  these  facts  were  sufficient  to  authorize  a  court  to 
FKSume  an  actual  marriage  between  the  parties  by  contract  in  praesenti  at 
the  oommenceroent  of  such  matrimonial  cohabitation ;  and  that  the  acts  and 
declarations  of  the  man  and  the  other  attending  circumstances  during  their 
cohabitation  together,  being  parts  of  the  res  gestas,  are  proper  evidence  to 
ahow  the  character  of  their  intercourse,  whether  it  was  matrimonial  or 
meretricious.    In  Taylor  v.  Shemwill,  43  Ky. ,  686,  it  was  decided  that  mar- 
riage could  be  established  by  repute,  cohabitation,  and  living  together  aa 
man  and  wife  for  many  years.    In  Strode,  &c.  v.  McGowan's  Heirs,  66  Ey., 
631,  it  was  held  by  this  court:    ** First,  that  the  law  presumes  that  every 
child  in  a  Christian  country  is  'prima  facie'  the  offspring  of  a  lawf  al  union 
of  the  parents;  and  that  the  mother  by  actual  marriage  or  by  cohabitation 
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and  reoognition  was  the  lawfnl  wife  of  the  father,  and  In  the  absence  of 
negative  evidence,  no  supplemental  proof  of  legal  marriage  would  be  neces- 
sary to  legitimate  the  offspring;  that  mere  rumors  were  insu£Boient  to  bas- 
tardize or  require  positive  proof  of  actual  marriage." 

In  Dannelli  v.  Dannelli's  Adm'r,  67  Ky.,  59.  this  court  said:  ''The  mere- 
cohabitation  of  two  persons  of  different  sexes,  or  their  behavior  in  other  re- 
spects as  husband  and  wife,  always  afford  an  inference  of  greater  or  less 
strength  that  a  marriage  has  been  solemnized  between  them,  their  conduct 
being  susceptible  of  two  opposite  explanations,  we  are  bound  to  assume  it 
to  be  moral  rather  than  Immoral,  and  credit  is  to  be  given  to  their  own 
assertions,  whether  express  or  implied,  of  a  fact  peculiarly  within  their  own 
knowledge.    The  law  Is  unwilling  to  bastardize  children,  and  throws  the- 
burden  on  the  party  who  alleges  illegitimacy,  and  in  the  absence  of  evideDoe 
to  the  contrary,  a  child  eo  nomine  is,  therefore,  legitimate,  and  the  pi^- 
Bumption  of  law  is  not  likely  to  be  repelled.    It  is  not  to  be  broken  in  upon 
or  shaken  by  a  mere  balance  of  probabilities.    The  evidence  for  repelling  it- 
must  be  strong,  satisfactory  and  conclusive. ' ' 

It  is  shown  in  this  case  that  John  Noonan  was  an  idle,  improvident,  dis- 
solute person,  who  largely  lived  upon  the  bounty  of  his  family.  John  Mur- 
ray, the  father  of  appellee,  testifies  that  he  had  John  Noonan  arrested  on 
charge  of  bastardy,  and  that  in  the  presence  of  a  magistrate  he  asserted  that> 
he  was  legally  married  to  appellee  and  would  produce  his  license  in  evidence- 
thereof,  which,  however,  he  never  did ;  and  that  he  would  lurnlsh  rooms 
and  take  his  wife  and  child  to  them  the  next  day.  Laura  Lewing  testifies 
that  she  kept  an  apartment  house  in  Cincinnati;  that  she  rented  one  of  her 
rooms  to  John  Noonan  and  the  appellee,  and  that  they  occupied  It  with 
their  child  for  five  or  six  weeks;  that  during  this  period,  Noonan  habitually 
spoke  of  appellee  as  his  wife,  and  so  introduced  her  to  other  lodgers  and 
persons  with  whom  they  came  in  contact.  Mrs.  Heidel  testifies  that  more 
than  ten  years  before  the  death  of  John  Noonan,  he  and  the  appellee,  shortly 
after  the  birth  of  Helen  Noonan,  occupied  rooms  in  her  house  for  about  six 
months;  and  that  both  of  them  habitually  spoke  of  each  other  as  husband 
and  wife;  and  that  Noonan  introduced  appellee  as  his  wife  and  escorted  her 
to  public  entertainments.  It  is  also  shown  by  the  testimony  of  quite  a 
number  of  other  persons  with  whom  Noonan  associated  that  he  always  spoke 
of  appellee  as  his  wife  and  the  infants  as  his  kids.  It  is  also  shown  beyond 
controversy,  that  both  of  the  children  always  bore  the  name  of  Noonan  and 
were  known  and  recognized  as  his  children.  While  a  number  of  witnesses  liv- 
ing in  the  vicinity  of  the  home  of  John  Noonan 's  mother  and  friends  of  the 
family,  testify  that  he  was  an  unmarried  man,  and  was  so  spoken  of  by  the 
family,  this  character  of  testimony  is  not  sufficient  to  overcome  the  positive 
testimony  of  unimpeached  witnesses  to  the  contrary.  Upon  the  whole  case 
we  have  reached  the  conclusion  that  we  would  not  be  justified  In  disturbing^ 
the  judgment  of  the  trial  court. 

Judgment  affirmed. 
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(Filed  June  7,  1904— Not  to  be  reported. ) 

Bailroadg— Insult  to  paesenger— Peremptory  instruction — Duty  of  agent— 
"Where  the  evidence  shows  that  appellant  was  a  passenger  on  appellee's  road, 
lad  his  ticket  and  was  sitting  in  the  depot  waiting  room  by  the  fire  waiting 
tor  the  train,  and  was  there  assaulted  by  a  section  boss  of  appellee's  load, 
cursed  and  insulted  and  driven  out  in  the  cold  and  compelled  to  stay  out  In 
the  cold  until  his  feet  were  frosted,  and  that  the  window  of  the  room  in 
which  the  dexK>t  agent  was  at  work  was  open  adjoining  the  waiting  room, 
and  the  conduct  and  language  of  the  section  boss  was  loud  and  boisterous  bo 
that  it  could  have  been  heard  by  the  agent,  it  was  error  in  the  court  to  give 
peremptory  instructions  to  the  jury  to  find  for  appellee,  as  it  was  the  duty 
of  the  agent  to  protect  appellant,  and  whether  he  used  ordinary  care  to  do 
€0,  should  have  been  submitted  to  the  jury  under  the  evidence. 

J.  C.  Speight  and  H.  L.  Anderson  for  appellant. 

J.  M.  Dickinson  and  Plrtle  &  Trabue  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  instituted  this  action  against  appellee  for  tl.OOO  In  damages 
nsnlting  from  an  assault  upon,  Insult  and  Injury  to  him,  in  appellee's 
^epotio  Fulton,  Ky.,  while  be  was  a  passenger.  Upon  a  trial  of  the  case 
«od  after  appellant's  evidence  was  heard,  the  court  gave  a  peremptory  In- 
straotion  to  the  jury  to  find  for  appellee,  and  judgment  was  rendered  by  the 
^urt  dismissing  appellant's  i>etition,  and  adjudged  that  he  should  pay  ap- 
pellee's cost,  from  which  judgment  appellant  has  appealed. 

The  facts  of  the  case,  as  they  appeiiiT  of  record,  are.  In  substance,  as  fol- 
Iowa:  The  appellant  bought  a  ticke*  at  Arlington,  Ey..  to  Paduoah,  Ky. 
When  he  reached  Fulton,  Ey.,  It  was  necessary  for  him  to  change  oars,  that 
48,  from  one  of  appellees*  trains  to  another.  About  the  time  the  train  going 
^  Paduoah  was  due  to  arrive,  he  went  to  the  depot  and  entered  the  waiting 
loom  provided  for  colored  passengers,  he  being  a  colored  man.  On  entering 
the  depot  with  bis  baggage  he  went  to  the  offioe  window  and  asked  the  agent 
bow  long  before  the  train  for  Paduoah  would  arrive,  and  upon  being  in- 
formed that  the  train  was  some  minutes  late,  he  thanked  the  agent  and  took 
his  seat  In  a  short  while  a  tall  man,  wearing  a  long  gum  coat  and  cap, 
^same  into  the  waiting  room  and  said  to  a  crowd  of  section  hands,  "get  out, 
bullies,  get  out,  G— d  d— n,  you,  I  will  take  a  shot  at  you  directly."  He 
^hen  walked  around  the  stove  and  said  to  appellant,  "Old  nigger,  where  in 
^e  h— 1  are  you  going?"  Appellant  answered,  "to  Paduoah."  He  said, 
*'haTe  you  got  a  ticket,"  and  appellant  said,  "yes,  sir."  He  then  said,  "Q— 4 
^— n  you,  don't  give  me  any  of  your  head,  I  will  blow  you  up  to  see  you 
Jump  up,"  at  the  same  time  pointing  his  pistol  at  appellant.  This  excited 
the  appellant  and  he  arose,  but  stated  that  he  did  not  know  what  for,  unless 
to  run,  when  one  of  the  section  men  said  to  this  tall  man,  who  was  the  seo- 
tion  boss,  "let  that  man  alone,  he  is  a  preacher,"  and  he  answered,  "(}-hI 
"^—^^  a  preacher,  he  looks  like  any  other  man  to  me,  I  will  shoot  him  to  see 
^im  jump  up."  He  then  said  to  appellant,  "you  get  out  of  here."  Appel- 
ant obeyed  him  and  walked  around  the  wall  of  the  room  to  the  front  door 
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and  passed  out.  He  remained  out  until  the  section  boss  got  his  hands  ont- 
by  driving  and  knocking  them  along.  He  stated  that  he  then  returned  to- 
the  waiting  room  and  took  his  seat  by  the  fire,  as  he  was  suffering  very 
much  from  the  cold.  The  section  boss  returned,  and  said  to  appellant,  **01d 
nigger,  aint  you  gone  from  here  yet?  I'll  bet  you  by  G— d  I  will  kill  you. 
Tou  get  out  of  here  and  stay  out."  Appellant  then  left  the  room  and 
■tayed  out  until  the  train  arrived.  He  also  stated  that  the  weather  was 
very  cold  and  that  by  reason  of  being  forced  to  remain  out  of  doors,  his  feet 
were  frost  bitten  so  that  the  skin  peeled  off  of  them.  Appellant  also  stated 
that  when  he  passed  out  of  the  door  his  hat  was  knocked  off,  but  that  he 
was  too  far  away  from  the  party  to  receive  the  force  of  the  blow.  Appellant 
introduced  two  witnesses  who  stated  that  as  appellant  was  leaving  the  room 
the  section  boss  struck  and  kicked  at  him  and  drew  his  pistol.  All  the  wit- 
nesses prove  that  one  Bennerman,  a  colored  man,  was  an  employe  of  appel- 
lee and  was  in  the  room  at  the  time  of  both  of  the  assaults  and  his  businesa 
was  sweeping  and  cleaning  up  the  inside  of  the  waiting  room,  waiting  on 
the  room  generally  and  keeping  up  the  fires.  All  the  witnesses  stated  that 
the  window  between  the  ticket  office  and  this  waiting  room  was  oi>en  all 
the  time  that  appellant  was  in  and  around  the  depot,  and  that  there  was  no 
attempt  on  the  part  of  any  one  to  save  him  from  the  assault,  insult  and  ln« 
Jury.  It  was  proven  on  cross  examination  that  in  the  ticket  offlce,  which 
adjoined  this  waiting  room,  there  were  several  telegraph  instruments  in 
operation,  and  that  they  made  a  considerable  noise,  from  which  it  might  b& 
inferred  that  the  agent  could  and  did  not  hear  the  assault  and  the  language 
used  by  the  section  boss.  The  proof  of  appellant  showed  that  the  noise  made 
by  the  section  boss  was  much  louder  than  the  noise  made  by  the  inRtruments. 
Appellee  also  attempted  to  show  that  this  Bennennan  did  not  have  any 
position  at  the  depot,  or  any  connection  therewith,  but  his  only  duty  was  ta 
oarry  baggage  to  and  from  the  depot.  Some  of  the  witnesses  stated  that 
that  was  his  duty  at  the  time  of  the  trial,  but  at  the  time  of  the  injury  hia 
duty  was  that  of  porter,  as  stated.  Appellant  also  stated  on  cross  examina- 
tion that  he  did  not  complain  to  appellee's  ticket  agent  and  tell  him  of  hia 
ill  treatment  at  the  hands  of  the  section  boss,  and  appellee  contends  that 
even  if  he  bad  done  so,  the  ticket  agent  would  not  have  had  time  to  have 
prevented  it.  It  is  not  claimed  that  the  section  boss,  Boone,  was  in  the  dis- 
charge of  any  duty  which  he  owed  to  appellee  when  he  was  guilty  of  the  out- 
rageous conduct  toward  appellant;  the  right  to  recover  is  not  based  on  that- 
ground. 

The  action  of  the  lower  court  In  giving  the  peremptory  instruction,  seema 
to  have  been  based  upon  the  idea  that  there  was  not  any  posltite  proof, 
showing  that  appellee's  ticket  agent  had  actual  knowledge  of  the  assault 
and  injury  to  the  plaintiff. 

If  there  can  be  a  recovery  in  this  case  it  must  be  done  upon  the  theory 
that  the  appellee  was  guilty  of  a  breach  of  duty  in  the  failure  of  those  in 
charge  of  the  depot  to  exercise  proper  care  to  protect  appellant  from  assault 
and  insult.  In  the  case  of  Kinney  v.  Louisville  &  Nashville  Railroad  Co., 
09  Ky.,  69  the  court  said:  '*The  principles  of  law  applicable  to  such  cases  aa 
this  are  well  settled  by  the  almost  uniform  adjudications  of  the  courts  la 
this  country.    Carriers  are  not  held  to  be  the  insurers  of  the  absolute  safety 


TATE  V.  I.  0.  BY.  00.  311 

or  their  passengers,  or  of  their  entire  immunity  from  the  misconduct  of  their- 
fellow  passengers  or  of  straugeis;  but  there  is  an  implied  obligation  grow- 
ing out  of  the  contract  between  the  carrier  and  the  passenger,  that  the-.^ 
former  shall  afford  to  the  latter  reasonable  protection  and  immunity  from 
insults.  Tiolenoe,  and  wanton  inference  of  intruders,  fellow  passeugers  and: 
the  carrier  and  his  servants. " 

In  the  case  of  Clarke,  &c  v.  Louisville  &  Nashville  Railroad  Co.,  20  Ky. . 
Law  Rep.,  1839,  the  court  said:  ^'It  is  undoubtedly  true  that  the  law  im-- 
plies,  from  the  relation  of  carrier  aud  passenger,  a  contract  that  the  oarrier- 
will  use  all  reasonable  precaution  necessary,  for  the  purpose  of  protecting 
the  passenger  from  violence  and  insult  which  may  be  reasonably  anticipated'', 
or  natnrally  expected  to  occur,  under  the  circumstances  of  the  case.'' 

In  the  case  of  Winnegar's  Adm'r  v.  Central  Passenger  Railway  Co.,  8&. 
Ky.,  663,  the  court  said:  "The  doctrine  is  now  well  established  that  the  law- 
implies  a  contract  for  the  protection  of  the  party  carried,  from  the  insult  anda 
wanton  interference  of  strangers,  fellow  passengers  and  the  carrier  and  itss. 
servants,  and  for  every  violation  of  the  implied  contract  by  force  or  KeKli— 
genoe,  the  carrier  is  liable  in  an  action  of  contract  or  tort.  The  law  makes;. 
the  carrier  responsible  for  the  acts  of  the  person  in  charge  of  the  car  and? 
who,  for  the  time  has  the  voluntary  custody  of  the  passenger,  with  the  im- 
plied obligation  that  he  will  exercise  the  highest  degree  of  diligence  to  trans-- 
port  him  safely." 

It  will  be  observed  in  the  cases  quoted  from  that  the  complaining  passengers^ 
were  npon  the  cars  being  transported,  and  were  almost  wholly  under  the^ 
care,  control  and  protection  of  those  in  charge  of  the  train,  and,  therefore^ 
there  was  an  implied  obligation  upon  the  part  of  those  in  charge  of  the  trains 
to  exercise  the  highest  degree  of  diligence  to  transport  them  safely.  Withe 
respect  to  passengers  in  the  depots,  the  circumstances  are-different.  They^ 
are  not  so  completely  under  the  power  and  control,  and  to  the  same  extent, 
helpless  to  protect  themselves  as  when  upon  the  cars,  yet  the  same  imj^iedl 
obligations  on  the  part  of  those  in  charge  of  the  depot,  to  protect  them  fron^ 
insult  and  Injury,  exists,  but  not  to  the  same  degree  or  extent.  Ordinarjr 
care  Is  sutBcieut  in  such  a  state  of  case. 

It  is  conceded  in  thi.s  case  that  the  appellant  waa  a  passenger,  ashewasc 
there  within  thirty  minutes  before  the  time  the  train  was  due  to  leave,,  with^ 
a  ticket,  and  with  the  intention  to  take  passage  on  it. 

In  the  case  of  the  Illinois  Central  Railroad  Co.  v.  Laloge,  24  Ky.  Law- 
Rep.,  693,  after  discussing  the  duty  of  a  carrier  to  licensees,  the  court  said  ^ 
To  the  passenger,  whether  on  its  trains  or  at  its  station,  its  duty  is  materiaU^- 
different.  It  must  use  every  care  to  prevent  their  injury,  and  if  it  hasno-- 
tice  of  its  passenger  being  in  danger  of  violence,  or  indecent  treatment,, 
whether  at  the  hands  of  a  fellow  passenger  or  another  on  its  premises  or- 
within  its  control,  it  must  use  its  best  endeavors  to  protect  the  passengerr. 
(Kinney  v.  R.  R.  Co.,  99  Ky.,  59.)  *  *  *  But  still  it  is  his  coming  to  ther- 
station  within  a  reasonable  time  before,  with  the  intention  to  take  the  next:. 
train,  that  creates  the  relation  of  passenger  and  carrier. 

**Bnt  we  have  in  this  State  what  may  be  regarded  as  legislative  constmo-- 
tioD  of  the  length  of  time  that  should  be  considered  reasonable  for  theeax^ 
rier  to  be  inquired  to  look  out  for  and  safeguard  its  passengers  before  th,esr 
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bave  takeD  actual  passage."  The  court  thou  quotes  section  784  of  the  stat- 
utes, and  continues:  **The  carrier  is  not  an  innkeeper.    It  can  not.  In  the 

•  discharge  of  its  other  duties  required  by  law,  be  held  to  furnish  acoonirao- 
dation  for  the  entertainment  for  an  indefinite  length  of  time  of  those  who 
contemplate  in  the  future  becoming  its  passengers." 

If  those  in  charge  of  appellee's  depot  knew,  or  by  the  exercise  of  ordinary 

-care,  consistent  with  other  duties  which  they  had  to  perform,  could  have 
known  of  the  misconduct  of  the  section  foreman  in  the  waiting  room,  and 
could  by  such  care  have  protected  appellant  therefrom,  he  may  recover,  unless 
the  injury  was  due  to  a  want  of  care  on  his  own  part.  In  our  opinion  the 
appellant  introduced  some  evidence  entitling  him  to  have  his  case  submitted 

1*0  the  jury.  The  proof  that  the  ticket  agent  was  at  his  post  of  duty  immed- 
iately preceding  the  outrageous  and  boisterous  conduct  of  Boone;  the  window 
•between  his  room  and  the  waiting  room  being  up  during  the  whole  of  this 
unlawful  conduct;  the  length  of  time  which  elapsed  from  the  time  when 
Boone  began  to  drive  his  hands  from  the  room  and  the  altercation  of  words 
iivith  appellant;  his  leaving  the  room  and  the  length  of  time  he  remained 

-  out  in  the  cold  and  then  returning  to  the  room  and  the  second  assault  which 
Again  drove  him  from  the  room,  and  his  remaining  out  In  the  cold  from 
4/hat  time  until  the  train  started,  all  this  was  at  least  sufficient  to  put  upon 
the  appellee  the  proof  to  show  that  it  was  not  responsible  by  its  neglect  or 
^want  of  care,  for  the  insult  and  injury  received  by  appellant.    We  are  of  the 

■opinion  that  the  proof  was  not  sufficient  to  show  that  Bennerman  exercised 

^any  authority  over  the  depot,  or  that  It  was  any  part  of  his  duty  to  look 

^fter  the  safety  and  comfort  of  the  passengers,  and  if  such  was  not  a  part  of 

'Jhis  duty,  notice  to  him  was  not  notice  to  appellee. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 

^manded  for  further  proceedings  consistent  herewith. 
Whole  oourt  sitting. 


DAVIE,  &c.  v.  DAVIE,  &c. 

(Filed  June  7,  1901— Not  to  be  reported.) 

^ills— Devise  t«  son  for  life— Provision  as  to  remainder— Children — Grand- 
•children— Brother  and  sister  and  their  children— Construction— Jacob  W. 
."Kalfus  in  his  will  made  the  following  devise:  "I  give  to  my  son.  Southern 
TKalfus,  for  and  during  his  life,  and  after  his  death  in  fee  simple  to  his  chil- 
'"dren  or  grandchildren,  if  there  should  be  any  living  at  his  death,  but  if 
~4ihere  should  be  none  living,  the  same  shall  pass  to  his  brother  and  his  sister 
vand  the  children  or  grandchildren,  if  there  should  be  any  living,  the  follow- 
ing pieces  of  property,  to  wit,"  etc.    Southern  Kalfus  died  in  1897  without 
•<ohUdren  or  grandchildren,  leaving  his  brother,  James  S.  Kalfus  and  his 
lister,  Addie  K.  Davie.    James  S.  Kalfus  has  no  children  or  grandchildren. 
-  Mrs.  Davie  has  two  grandchildren,  Ada  B.  and  Jessie,  the  appellants  herein, 
'Who  are  children   of  her  deceased  son,  SQUthem  Davie,  who  died  before 
■^Southern  Kalfus.    Other  portions  of  the  will  of  Jacob  W.  Kalfus  show  that 
lie  intended  by  his  will  to  make  his  three  children,  Southern  Kalfus,  James 
"■S.  Kalfus  and  Mrs.  Davie  equal  in  the  division  of  his  estate  between  them. 
"Held- That  the  interest  of  Southern  Kalfus  devised  to  him  under  said  will, 
^t  htfl  death  vested  in  fee  simple  in  his  brother  and  sister  equally,  who  were 
Jboth  living  at  the  time  of  the  death  of  said  Southern  Kalfus. 
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O'Neal  &  O'Neal  and  W.  O.  Harris  for  appellaDts. 

C.  H.  Shield  and  B.  F.  Washer  for  appellees. 

Appeal  from  Jefferson  Glrouit  Court,  Chancery  Branch,  First  Division. 

Opioion  of  the  court  by  Judge  Nunn. 

This  appeal  involves  the  construction  of  the  following  provision  cont-ained 
in  the  will  of  Jacob  W.  Kalfus:  "I  give  and  devise  to  my  son.  Southern 
Kalfns,  for  and  during  his  life,  and  after  his  death  in  fee  simple  to  his  chil" 
dren  or  grandchildren,  if  there  should  be  any  living  at  his  death,  but  If 
there  shonid  be  none  living,  the  same  shall  pass  to  his  brother  and  his  sister 
and  the  children  or  grandchildren,  if  there  should  be  any  living,  the  follow- 
ing pieces  of  property,  to  wit,  etc. " 

The  cause  of  this  controversy  arises  from  the  following  facts:  Southern 
Kalfus  died  in  1897,  without  children  or  grandchildren,  and  left  surviving 
him  his  brother,  James  Kalfus,  and  his  sister,  Addle  K.  Davie,  the  appel- 
lees to  this  action.  Appellee  James  S.  Kalfus  has,  at  this  time,  no  children 
or  grandchildren,  while  Mrs.  Davie  has  two  grandchildren,  Ada  B.  Davie 
and  Jessie  Davie,  children  of  a  deceased  son,  Southern  Davie.  Southern 
Davie  died  before  the  death  of  Southern  Kalfus.  The  question  here  pre- 
sented concerns  the  interest  taken  by  James  S.  Kalfus  and  Addle  K.  Davie 
in  the  property  devised  by  Jacob  W.  Kalfus  to  his  son;  Southern  Kalfus. 
The  appellees  contend  that  by  the  terms  of  the  will  they  are  vested  with  a 
fee-simple  title  in  Southern  Kalfus'  portion  of  his  father's  estate.  The 
guardian  of  the  two  children  of  Southern  Davie,  grandchildren  of  Mrs. 
Davie,  asserts  an  interest  in  the  property,  the  character  and  nature  of  which 
^e  does  not  allege;  that  is,  she  docs  not  allege  whether  they  own  as  joint 
tenants  with  their  grandmother  or  whether  they  take  in  remainder. 

It  is  a  recognized  principle,  that  in  the  construction  of  wills  there  can  be 
no  fixed  rales  applicable  to  all  cases,  bat  the  application  of  all  rules  of  con- 
ttraction  mast  neoessarily  be  varied  by  the  language  used  by  the  testator, 
the  object  being  to  arrive  at  his  intention,  to  be  gathered  from  the  entire 
will.    If  literal  efifeot  be  given  to  the  following  words  in  the  clause  of  the 
iviU  quoted,  **bot  if  there  should  be  none  living,  the  same  shall  pass  to  his 
brother  and  his  sister  and  their  children  or  grandchildren,  if  there  should 
beany  living,"  it  would  give  these  grandchildren  equal  joint  interest  with 
James  S.  Kalfos  and  their  grandmother,  Addle  K.  Davie.     From  the  whole 
will,  we  do  not  believe  the  testator  intended  such  a  result,  nor  is  there  any 
language  used  in  the  will  showing  that  It  was  the  intention  of  the  testator 
that  his  ohildren,  James  S.  Kalus  and  Addle  K.  Davie,  should  take  a  life 
estate  in  their  brother.  Southern  Kalfus'  portion  of  the  estate,  and  these 
grandchildren   should  take  the  remainder.    The  testator,  Jacob  W.  Kalfus, 
made  provision  for  his  three  children,  and  described  the  property  given  to 
each  and  fixed  the  value  of  each  piece,  and  then  directed  that  out  of  his  per- 
sonal estate  they  be  made  equal.    It  is  shown   throughout  his  will  that  it 
was  his  desire  that  his  children  receive  the  same  amount  of  his  property,  and 
upon  like  terms  and  conditions,  unless  the  literal  construction  be  given  to 
the  clause  above  quoted,  in  which  event  his  son,  James  S.  Kalfus,  and  his 
daughter,  Addle  K.  Davie,  would  receive  a  less  estate  by  reason  of  such  pro- 
Tision,  than  Southern  Kalfus  would  have  received  had  he  outlived  either  of 
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them  and  participated  in  their  portions.  Aa  evidence  of  this  fact,  we  now 
quote  the  provision  of  the  will  with  reference  to  his  other  two  children:  "I 
give  and  devise  to  my  daughter,  Adeline  K.  Davie,  for  and  during  her  life 
and  after  her  death  in  fee  simple  to  her  children  or  grandchildren  at  the 
time  of  her  death.  But  if  there  should  be  neither  at  the  time  of  her  death, 
the  same  shall  pass  and  go  and  I  so  devise  it  to  her  brothers  or  their  chil- 
dren or  grandchildren  that  may  survive  them,  the  following  pieces  of  prop- 
erty, etc." 

The  other  clause  is  as  follows:  *'I  give  and  devise  to  my  son,  James  S. 
Kalfus,  for  and  during  his  life  and  after  his  death  in  fee  simple  to  his  chil- 
dren or  grandchildren,  if  there  should  be  any  living  at  his  death.  Bat  if 
there  be  none  living  at  his  death,  the  same  shall  pass  to  his  brother  and 
sister  or  their  children  or  grandchildren,  if  there  should  be  any  living,  the 
following  pieces  of  property,  etc." 

It  will  be  observed  that  the  clauses  making  the  devise  to  his  daughter. 
Addle  K.  Davie  and  to  James  S.  Kalfus  are  in  substance  and  effect  the 
same.  The  one  to  Southern  Kalfus  is  the  same  except  the  word  ''and"  is 
used  instead  of  "or"  after  the  words  "brother  and  sister,"  which  literally 
makes  quite  a  distinction.  The  question  to  be  determined  Is,  did  the  testa- 
tor intend  it? 

We  are  of  the  opinion  that  he  did  not.  It  appears  from  the  will  that  the 
draftsman  was  careless  of  the  use  of  the  words  "and"  and  "or."  He  often 
used  the  word  "and"  when  he  meant  "or,"  and  vice  versa.  In  the  seventh 
clause  of  the  will  the  testator  openly  states  that  "whatever  stocks  or  bonds 
or  money  I  may  have  on  hand  at  the  time  of  my  death,  my  executor  shall 
divide  them  equally  between  my  children  and  their  representatives,  taking 
Into  consideration  the  amount  or  amounts  that  each  one  has  received  in 
money  and  the  amounts  each  one  has  received  in  real  estate  mentioned  in 
this  will,  so  that  each  one  shall  be  equal." 

The  testator  evidently  meant  to  say,  "whatever  stocks,  bonds  and  money 
I  may  have,  etc.,"  using  "or"  inadvertently  for  "and."  Also  here  is  & 
positive  declaration  on  the  part  of  the  testator  that  Mrs.  Davie,  James  S. 
and  Southern  Kalfus  should  take  the  same  quantity  and  character  of  estate 
in  the  property  devised  to  them  by  their  father;  that  his  desire  was  perfect 
equality  between  them,  which  could  not  be  obtained  if  the  construction  con- 
tended for  by  appellants'  counsel  be  sustained. 

The  authorities  are  numerous  to  the  effect  that  it  is  within  the  power  and 
it  is  the  duty  of  the  court,  when  necessary  to  effectuate  the  intention  and 
purpose  of  the  testator,  to  not  only  change  or  transfer  "and"  for  "or,"  but 
to  transpose  words  and  sentences  when  absolutey  necessary  for  such  purpose. 
(Robb  V.  Bell,  12  B.  M.,  646;  Williams  v.  Williams,  91  Ky.,  558;  Aulick  v. 
Wallace,  13  Bush,  530;  Moore's  Adm'rv.  Sleet,  24  Ky.  Law  Rep.,  426.) 

When  a  fair  and  re^isonable  construction  is  given  to  the  language  employed- 
by  the  testator  in  all  the  clauses  of  the  will,  it  is  not  difficult  to  understand 
what  was  intended  by  the  testator  in  the  use  of  the  language  employed  in 
the  second  clause  of  the  will,  and  this  purpose  can  be  ascertained  without 
changing  the  word  "and"  to  "or." 

The  devise  to  Southern  Kalfus  was  made  to  him  for  life,  and  at  his  death 
to  his  brother  and  sister  and  their  children  or  grandchildren,  if  either  of 
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them  should  be  dead  at  the  time  the  property  passed  from  Southern  Kalfus . 
The  property  was  to  go  to  the  brother  and  sister  if  living  at  that  time,  if 
not,  then  to  the  children,  etc.  The  testator  evidently  knew  how  to  create  a 
life  estate,  for  in  each  of  the  devises  to  his  children  he  expressly  stated  that 
he  gave  the  property  devised  to  them  ''for  life,"  but  in  disposing  of  each  of 
the  interests  in  the  event  of  the  death  of  the  devisee  without  children  or 
grandchildren,  he  directed  that  such  interest  should  pass  to  the  surviving 
sister  and  brother,  and,  understanding  the  words  necessary  to  create  a  life 
estate,  if  he  had  intended  that  they  should  take  only  a  life  estate,  he  would 
have  added  after  the  words  "brother  and  sister"  the  words  "for  life." 

The  conclusion  we  have  reached  is  in  conformity  with  the  judgment  of 
the  lower  oourt  and  it  is,  therefore,  affirmed. 

Whole  court  sitting. 


ROOT,  &c.  V.  GREEN,  &c. 

(Filed  June  7,  1904— Not  to  be  reported. ) 

Attorneys'  fees—Personal  representative— Fees  of— Services  performed  by 
—Where  the  personal  representative  of  an  estate  amounting  to  tS60,000  or 
$400,000,  although  he  had  control  of  the  estate  for  about  one  month,  located 
various  holdings  of  valuable  real  estate  in  various  cities,  collected  and  ac  - 
counted  for  various  rents,  and  had  possession  and  control  of  money  amount- 
ing to  something  over  $140,000,  defended  tax  suits  upon  a  basis  not  essentially 
different  from  the  contention  of  himself  and  his  attorney,  and  performed 
various  duties  incumbent  upon  one  In  charge  of  so  vast  an  estate,  he  should 
be  allowed  fur  his  services  as  such  representative  $1,000;  and  his  attorney 
who  advised  him  in  the  settlement  of  the  estate  and  represented  him  in  the 
litigation,  should  be  allowed  $600. 

O.  W.  &.  A.  T.  Root  and  J.  T.  Thornton  for  appellants. 

J.  C.  Wright  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

John  Cline,  a  resident  of  Campbell  county,  died  intestate  on  the  10th  day 
of  August,  1903,  the  owner  of  real  and  personal  estate  amounting  in  value 
to  from  $350,000  to  $400,000.  There  being,  for  some  reason,  delay  in  granting 
letters  of  administration  upon  the  estate,  the  Campbell  County  Court,  by 
order  of  the  a6th  of  August,  1902,  duly  appointed  the  appellant,  O.  W.  Root, 
curator  of  the  decedent's  estate,  and  he  immediately  took  the  necessary  oath 
and  executed  bond  as  such  curator,  and  at  once  took  charge  of  the  estate, 
real  and  personal,  which  he  continued  in  the  possession  of  until  about  Sep- 
tember 25,  190*3. 

Afcer  the  appointment  of  the  curator,  the  appellee,  Fannie  W.  Green,  an 
heir  at  law  of  the  decedent,  brought  suit  in  the  Campbell  Circuit  Court  for 
a  settlement  of  the  estate,  all  other  heirs  at  law  and  the  curator  being  made 
parties  to  the  action,  and  upon  motion  of  appellee,  Fannie  W.  Qreen,  the 
case  was  referred  to  the  master  commissioner  to  ascertain  and  report  the 
liabilities  of  the  estate,  and  also  the  value  of  the  personal  property  that  went 
into  the  hands  of  the  curator.    The  order  of  reference  directed  the  curator 
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to  pay  and  deliver  to  the  commlsBioner,  all  moDeys  and  other  personal  prop- 
erty in  his  hands  belonging  to  the  estate. 

The  ourator  filed  response  oontaininff  a  statement  of  the  personal  estate 
that  came  into  his  hands  as  curator,  a  part  of  which  was  1119,146.78,  which 
he  found  on  deposit  to  the  credit  of  the  decedent  in  the  Union  Sayings  Bank 
and  Trust  Company,  of  Cincinnati,  O.,  and  which  he  caused  the  bank  to 
transfer  to  his  credit  as  cuartor,  but  It  was  continued  on  deposit  in  the  bank 
as  it  was  drawing  3  per  cent,  interest;  that  he  was  unable  to  turn  over  this 
«um  to  the  commissioner  1)ecau8e  of  a  suit  {lending  in  Hamilton  county,  C, 
which  had  been  instituted  by  an  administrator  of  the  estate  of  the  decedent 
■appointed  by  the  probate  court  of  that  county  and  State,  although  the  appel- 
lee, Fannie  W.  Green  had,  after  the  institution  of  the  suit  to  settle  the 
estate,  duly  qualified  as  administratrix  thereof,  by  appointment  of  theCamj)- 
bell  County  court. 

With  the  exception  of  the  $119,146.78  on  deposit  in  the  Cincinnati  bank  men- 
tioned, the  rema^.nder  of  the  personal  estate,  consisting  of  money,  stocks, 
bonds  and  household  effects,  was  paid  and  delivered  by  the  curator  into  the 
hands  of  the  commissioner  as  directed  by  the  order  of  the  Campbell  Circuit 
Court.  In  a  settlement  made  with  appellant  as  curator  by  the  commis- 
sioner, the  former  was  given  credit  by  certain  costs  of  administration  and 
other  sums  for  taxes  against  the  estate  iiaid  by  him,  which  payment's,  alto- 
gether, amounted  to  something  over  11,000.  Appellant  filed  with  the  oom- 
missloner  a  claim  of  $1,200  for  services  i)erformed  by  him  as  curator,  and 
also  a  claim  of  $1,100  in  favor  of  A.  T.  Boot  for  services  rendered  as  attor- 
ney for  the  curator.  These  claims  were  not  allowed  by  the  oommissioner, 
but  were  reported,  together  with  the  evidence  introduced  by  appellants  in 
support  thereof,  to  the  court  for  its  action. 

These  claims  were  passed  upon  by  the  court,  but  in  the  Judgment  rendered 
in  regard  thereto  appellant,  as  curator,  was  only  allowed  188.94  for  his  sar- 
vices  as  such,  and  $125  in  addition,  that  sum  being  the  amount  paid  by  him 
to  a  security  company  for  becoming  surety  upon  his  bond  as  ourator.  And 
A.  T.  Root  was  allowed  for  his  services  as  attorney  for  the  ourator,  only  $60. 
Of  that  Judgment  the  appellants,  O.  T.  and  A.  T.  Boot,  complain. 

We  are  of  opinion  that  the  allowances  to  the  curator  and  his  attom«^  "were 
too  small.  While  it  is  true  that  the  curator  had  control  of  the  estate  of  the 
decedent  only  one  month,  he  performed  considerable  labor  in  asoertalninic 
the  condition  thereof,  and  of  what  it  consisted,  his  investigations  result- 
ing in  the  finding  of  some  of  the  money  of  the  decedent  in  a  Cincinnati 
bank,  and  some  in  the  banks  of  Newport.  There  were  also  certain  stocks 
and  bonds  found  in  one  of  the  Newport  t)ank8.  An  appraisement  of  the  en- 
tire personal  estate  was  necessary,  and  was  caused  to  be  made  by  the  ourator 
in  the  usual  legal  form.  In  addition,  he  had  to  undertake  the  labor  of  look- 
ing up  and  locating  the  decedent's  holdings  of  real  estate,  in  order  that  he 
might  ascertain  how  much  of  it  was  in  the  possession  of  tenants,  and  what 
rents  were  due  thereon,  and  to  collect  such  as  were  due  and  payable.  Some 
of  the  real  estate  is  situated  in  the  cities  of  Newport  and  Dayton,  Campbell 
county,  some  of  it  in  the  city  of  Covington,  some  in  the  city  of  Cincinnati, 
O. ,  and  some  in  the  State  of  Florida.  Certain  rents  were  collected  and  ac- 
counted for  by  him  as  shown  by  the  report  of  the  commissioner 
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Darine  the  time  of  his  ouratorship  he  had  the  possession  and  control  of 
money  and  other  personal  property  belonging  to  the  estate  of  the  decedent, 
amounting  to  not  less  than  $142,802.20.  Though  the  larger  part  of  the 
money  was  never  withdrawn  by  him  from  the  banks,  it  was  on  deposit  to 
his  credit,  and  he  was  responsible  on  his  bond  to  the  heirs  at  law  of  the  de- 
cedent therefor. 

Furthermore,  immediately  after  his  coming  into  possession  of  the  estate- 
of  the  decedent  as  curator,  proceedings  were  set  on  foot  by  the  proper  officers, 
for  the  assessment  for  taxation  of  the  entire  estate  left  by  the  decedent  for 
the  years  1893  to  1902,  inclusive,  and  to  enforce  the  payment  of  taxes  thereon 
alleged  to  be  due  the  State  of  Kentucky,  county  of  Campbell,  cities  of  New- 
port and  Dayton,  and  the  district  of  Highlands  in  Campbell  county,  for 
those  years,  it  being  the  contention  of  the  officers  seeking  to  collect  such 
taxes,  that  the  property  of  the  decedent  had  been  omitted  from  assessment 
and  taxation  during  the  years  mentioned.  The  curator  and  his  attorney, 
according  to  the  evidence,  gave  especial  attention  to  these  tax  suits,  investi- 
gated the  law  in  reference  thereto,  and  made  defense  by  the  filing  of  demur- 
rers, responses  and  answers,  and  the  cases  were  all  finally  settled  by  the 
parties  after  the  duties  of  the  curator  ceased,  upon  a  basis  not  essentially 
differing  from  that  contended  for  by  the  curator's  attorney  in  the  defense 
Interposed  by  him. 

In  oonsideratlon,  therefore,  of  the  magnitude  of  the  estate  that  went  into 
the  curator's  hands,  the  value  of  the  labor  and  services  performed  by  him 
in  preserving  the  same,  as  hereinbefore  mentioned,  and  in  resisting  the  tax 
suits,  and  in  view  of  the  resx)onbibility  accompanying  the  carrying  out  of 
such  a  trust  as  was  imposed  upon  the  curator,  we  are  of  opinion  that  he 
should  have  been  allowed  for  his  services  at  least  $1,000.  It  appearing  from 
the  evidence  that  the  attorney  of  the  curator  acted  as  his  legal  adviser  while 
he  was  in  possession  of  the  decedent's  estate,  that  he  rendered  him  such  ser- 
vices as  were  needed  at  the  hands  of  an  attorney  in  its  management  and 
preservation,  and  did  all  that  was  necessary  in  resisting  and  defending  the 
tax  suits  instituted  against  the  curator,  and,  besides,  prepared  and  filed  for 
him  in  this  case  the  response  made  necessary  by  the  order  of  the  lower  court, 
which  required  the  curator  to  settle  with  and  pay  to  the  commissioner  the 
personal  estate  of  the  decedent.  We  are  further  of  opinion  that  the  services 
of  the  attorney  rendered  the  curator  were  and  are  reasonably  worth  $600, 
which  sum  should  have  been  allowed  him  by  the  court. 

For  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded ,. 
wich  directions  to  the  low«>r  court  to  set  aside  so  much  of  the  judgment  ap- 
pealed from  as  fixed  the  compensation  of  the  curator  and  his  attorney,  and 
in  lieu  thereof  enter  judgment  allowing  O.  T.  Hoot  for  his  services  as  cura- 
tor $1,000,  and  to  his  attorney,  A.  T.  Root,  $500  for  the  services  rendered  by 
him. 


HARRIQAN  AND  WHITE  v.  THE  ADVANCE  THRESHER  CO. 

(Filed  June  7,  1904— Not  to  be  reported. ) 

1.  Sales  of  personalty — Warranty — In  an  action  on  a  note  executed  for  the 
purchase  price  of  an  engine,  the  proof  showing  that  the  engine  was  war- 
ranted to  be  in  good  condition  and  all  right,  and  that  it  would  do  the  work 
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of  AD7  twelve-horae  power  engine  and  that  the  purofaaser  relied  on  these 
stateTnents,  that  they  had  no  opportunity  to  test  the  engine,  and  but  for 
these  Btatementfl  would  not  have  bought  It,  and  it  turned  out  that  it  wai 
not  as  represented  and  would  not  do  the  work  as  represented,  they  were  en- 
titled to  have  their  note  cancelled 

M.  Assignment  of  note— Construction  of  statutes— By  the  provisions  of  sec- 
tion 474,  Kentucky  Statutes,  a  note  is  subject  to  the  same  defenses  as  if  it  had, 
remained  in  the  hands  of  the  original  payee,  and  appellants  are  not  estopped 
to  deny  liability  on  their  note  because,  after  the  execution  of  it  they  ac- 
knowleged  liability  thereon,  the  proof  showing  that  throughout  the  nego- 
tiations the  agent  agreed  that  the  company  should  be  bound  on  the  warranty, 
in  consideration  of  the  execution  of  the  note  direct  to  appellee. 

G.  W.  Whitesides  for  appellants. 

John  J.  Milliken  for  api>ellee. 

Appeal  from  Simpson  Gircuife  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  instituted  by  appellee  against  the  appellants  on  a  note  for 
fSOO  executed  for  the  purchase  price  of  one  "Star  engine,'^  purchased  by  ap- 
pellants from  West  Brothers,  the  note  having  been  executed  direct  to  appel- 
lee at  the  request  of  West  Brothers.  The  appellants  answered  the  petition 
of  the  plaintiff  and  alleged  that  at  the  time  and  before  they  made  the  trade 
with  West  Brothers  for  the  engine,  West  Brothers  warranted  the  engine  to 
be  in  good  condition  and  all  right,  and  that  it  would  do  the  work  of  any 
twelve-horse  power  engine;  that  in  buying  this  engine  they  relied  upon 
these  statements  and  warranty  In  making  the  trade;  that  they  had  no  oppor- 
tunity to  test  the  engine  as  to  its  condition  or  power  prior  to  the  trade,  and 
that  but  for  these  statements  and  warranty  they  would  not  have  bought  the 
engine ;  that  they  executed  the  note  sued  on  to  the  appellee  before  they  had 
received  possession  of  the  engine,  with  the  positive  representation  and  state- 
ment of  West  Brothers  that  the  engine  was  in  the  condition  and  of  the  char- 
acter as  represented  by  them,  which  was  made  In  the  presence  of  one  Boyd, 
the  general  agent  of  the  appellee,  who  approved  their  statements  and  agreed 
that  appellee  would  make  good  the  representations  and  warranty  of  West 
Brothers;  that  In  a  few  days  after  the  execution  of  the  note  they  received 
this  engine  and  undertook  to  operate  It  and  they  found  that  it  was  not  "all 
right;'*  that  It  was  not  in  '*good  condition;"  that  It  ** would  not  do  the 
work  of  any  good  twelve-horse  power  engine,''  and  that  in  fact  it  was  of  no 
value;  that  they  bought  It  for  the  purpose  of  running  a  thresher  and  oorn 
shredder,  which  was,  at  the  time,  known  to  West  Brothers  and  appellee, 
and  that  It  was  not  In  the  condition  nor  did  It  have  the  power  to  run  either 
the  thresher  or  shredder,  and  It  was  not  fit  for  any  purpose,  and  that  they 
had  been  damaged  In  the  way  of  repairs  and  other  expenses  In  attempting 
to  run  it,  in  the  sum  of  1160.  They  asked  that  their  note  be  cancelled,  and 
tendered  the  appellee  the  engine,  and  asked  judgment  for  $160. 

The  parties  pleaded  to  an  issue,  the  case  was  tried  in  equity,  and  the  court 
adjudged  that  appellants  pay  the  note  with  interest,  from  which  judgment 
they  have  appealed.  It  appears  from  the  proof  that  the  engine  was  in  very 
bad  condition  at  the  time  appellants  purchased  It,  that  it  would  not  do  the 
work,  and  did  not  have  the  power  of  any  good  twelve-horse  power  engine. 
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nor  half  that  power,  and  was  worthless  for  the  purpose  for  which  they  pur- 
chased it  It  also  appears  that  Tom  West,  of  the  firm  of  West  Brothers,  and 
the  person  who  sold  the  engine  to  appellants,  represented,  at  the  time  and 
before  the  trade  to  appellants,  that  the  engine  was  all  right,  and  that  It;  was 
Id  good  condition,  had  the  power  and  could  do  the  work  of  any  good  twelve- 
borse  power  engine.  This  proof  was  without  any  contradiction,  except  West 
stated  that  he  did  not  warrant  or  guarantee  the  engine,  but  did  not  deny 
tbat  he  made  the  representations  stated.  It  was  not  shown  what,  in  the 
opinion  of  Tom  West,  it  took  to  constitute  a  warranty.  He,  in  all  probabil- 
ity, did  not  believe  that  the  representations  attributed  to  him  amounted  to 
a  warranty. 

This  court,  In  several  cases,  has  iiassed  ui)on  this  question.  In  the  case  of 
HcClintock  V.  Emick,  Stomer  &  Co.,  87  Ky.,  161,  the  court  held  that,  while 
a  trade  for  mules  was  in  progress,  the  following  amounted  to  a  warranty  for 
the  soundness  of  the  mules.  The  purchaser  asked  the  seller,  "are  they  all 
right?"  The  answer  was,  "they  are."  In  that  case  the  court  said :  "If  a 
person  makes-  a  positive  affirmation  as  to  the  condition  of  the  property,  or 
utters  what  is  equivalent  to  a  promise  as  to  it,  instead  of  expressing  a  belief 
merely,  then  such  affirmation  or  promise  amounts  to  a  warranty,  and  he  is 
liable  upon  it.  It  does  not  depend  upon  whether  the  vendor  intends  to  be 
bound  by  his  warranty  or  not,  but  upon  whether  he  made  an  affirmation  as 
to  the  condition  of  the  article  or  merely  expressed  an  opinion  as  to  it.'* 
(Lamme  v.  Gregg,  1  Met. ,  444. ) 

In  the  case  of  Cook  v.  Gray,  2  Bush,  12i,  the  court  paid :  "There  is  a  ma- 
terial distinction  between  a  warranty  of  a  chattel  on  an  executed  sale  and  a 
wananty  that  articles  to  be  manufactured  and  delivered  in  the  future  shall 
be  of  a  particular  quality.  In  the  former  case  the  purchaser  has  the  right 
to  rely  upon  the  warranty  without  examination  or  inspection  of  the  article, 
aod,  therefore,  may  return  the  article  or  sue  for  the  breach  of  warranty,  or 
use  it  as  a  defense  by  way  of  recoupment.  *' 

Upon  this  authority  and  the  other  oases  cited  in  the  opinion  supra,  this 
being  an  exeouted  sale,  the  appellants  had  the  right  to  retain  the  engine 
and  make  defense  by  way  of  recoupment.  And  if  the  warranty  be  proven, 
the  appellants  should  have  a  credit  on  the  note  for  the  difference  between 
the  prioe  they  agreed  to  pay  and  the  actual  value  of  the  engine  at  the  time 
tb^  received  it.  Appellee  contends  that  appellants  are  estopped  from  mak- 
ing defense  to  this  note  because,  after  the  execution  of  it,  they  acknowledged 
tbelr  liability  thereon,  and  also  because  the  appellee  was  an  innocent  pur- 
chaser and  holder  thereof.  The  proof  shows  in  this  case  that  appellee's 
agent  originated  this  trade  and  aided  and  induced,  throughout  the  negotia- 
tions, the  trade  to  be  made,  and  there  is  proof,  although  contradicted,  that 
he  agreed  that  the  company  should  be  bound  with  West  Brothers  on  this 
warranty,  in  consideration  of  appellants  executing  the  note  direct  to  appel- 
lee. At  all  events,  the  appellee  became  the  owner  of  this  claim  by  assign- 
ment from  West  Brothers,  and,  under  section  474  of  the  Kentucky  Statutes, 
it  is  subject  to  the  same  defenses  as  if  it  bad  remained  the  property  of  West 
Brothers.  Appellee's  plea  in  estoppel  can  not  avail  it,  for  the  reason  they  do 
not  plead  nor  show  by  proof,  that  by  any  act  or  omission  of  appellants  that 
it  has  been  placed  in  any  more  unfavorable  position  or  suffered  any  loss. 
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Wherefore,  the  judgmeDt  of  the  lower  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  consistent  herewith. 


ALMON,  &o.  V.  ELLISON,  &c. 

(Filed  June  7.  1904— Not  to  be  reported.) 

Trustee  and  cestui  que  trust — Contracts — In  this  action  to  set  aside  a  con- 
tract which  appellants  made  with  the  widow  of  their  deceased  brother  hy 
which  they  Cook  a  transfer  of  11,200  bank  stock  in  lieu  of  their  interest  Id 
his  estate,  the  remainder  of  which  they  owned,  the  action  of  the  chancellor 
in  denying  the  relief  will  be  upheld,  where  the  facts  show  that  the  widow 
was  left  the  estate  for  life  with  the  provision  that  if  the  income  should  not 
be  sufficient  to  support  her,  she  should  sell  enough  of  the  estate,  to  provide 
for  herself;  that  she  became  a  nonresident,  appellants  saw  the  estate  of  their 
brother  becoming  exhausted  and  made  a  transfer  of  their  interest  in  it  to 
her  for  the  bank  stock,  intending  to  get  as  much  of  it  as  they  could  and  to 
protect  themselves.  There  appears  to  be  no  fraud  on  her  i>art,  the  jnper 
which  she  signed  in  transferring  the  stock  merely  reciting  that  it  was  im- 
possible for  her  to  determine  the  extent  of  the  estate  that  would  be  left  at 
her  death.  Moreover,  appellants  did  not  offer  to  rescind  the  contract  during 
the  life  of  their  brother's  widow  and  the  deliveiy  of  their  bank  stock  to  her* 

Little  &  Slack,  W.  A.  Taylor  and  L.  P.  Tanner  for  appellants. 

W.  B.  Noe  and  R.  L.  Greene  for  appellees. 

Appeal  from  McLean  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

L.  K.  Almon  died,  a  resident  of  McLean  county,  in  the  year  188S,  leaving 
an  estate  of  about  17,000.  He  had  no  children  and  devised  his  entire  estate 
t3  his  wife  for  life,  with  remainder  to  his  three  brothers.  He  made  his  wife 
the  executor  of  the  will  without  bond,  and  provided  that  she  might  use  the 
income  for  her  support,  and  if  at  any  time  the  income,  which  was  hers  abso- 
lutely, was  not  sul!lcient  to  support  and  maintain  her  comfortably,  she  to 
judge  of  th;it,  she  might  sell  and  use  so  much  of  the  principal  as  might  be 
neces»iry,  and  for  that  purpose  might  make  an  absolute  title  to  the  pur- 
chaser. The  widow  qualified  as  executor,  but  returned  no  appraisement, 
sale  bill  or  report  to  the  county  court,  and  made  no  settlement  of  her  ac- 
counts. She  then  married  a  second  time  and  moved  to  California.  In  the 
year  1898,  the  three  brothers  made  a  contract  witn  her,  in  writing,  by  which 
she  turned  over  to  them  absolutely,  ten  shares  of  bank  stock  worth  about 
$1,200,  and  they  in  consideration  thereof  released  and  transferred  to  her  all 
interest  whatever  they  had  in  their  brother's  estate.  In  less  than  a  year 
after  this  she  died,  and  after  her  death  the  three  brothers  brought  this  suit, 
charging  that  the  contract  which  they  made  with  her  releasing  to  her  their 
interest  in  their  brother's  estate  In  consideration  of  the  ten  shares  of  bank 
stock,  was  obtained  by  fraud,  and  should  be  set  aside. 

She  had  no  communication  with  appellants  at  all  prior  to  the  making  of 
the  contract.  They  employed  a  lawyer  to  investigate  the  condition  of  the 
estate,  and  he  being  unable  to  find  any  inventory  or  settlement  could  learn 
but  little  about  it.    In  this  condition  of  things  he  saw  W.  B.  Noe,  who  wa» 
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«]i  oflSoer  in  the  bank  referred  to,  and  told  him  about  the  tank  stock.  It  ia  < 
clear  from  the  evidence  that  Noe  was  not  the  attorney  of  the  woman  in  the 
temnsaotion.  but  was  simply  acting  on  behalf  of  the  bank.  The  womai>^« 
made  no  representations  of  any  kind,  and  what  Noe  said  was  justified  by  - 
the  facts  known  to  him.  The  i>aper  which  the  appellants  signed  contained  \ 
these  words:  **  Whereas,  the  said  widow  has  about  exhausted  the  wholes  of  r 
said  estate,  and  has  removed  from  the  State  of  Kentucky,  and  has  again* i 
married." 

It  is  said  that  this  statement  was  a  fraud.    It  Is  conceded  that  she  had  re-  - 
moved  from  Kentucky  and  had  married  again,  but  it  is  said  that  she  left 
them  under  a  misapprehension  when   she  accepted  the  paper  which  recited 
that  she  had  about  exhausted  the  whole  of  the  estate.    The  paper  which  th& 
woman  signed  and  delivered  to  appellants  did  not  contain  this  recital,  but^ 
simply  recited  the  fact  that  it  was  impossible  for  her  to  ascertain  what  e»>- 
tate  of  her  husband  might  be  left  at  her  death.    The  proof  shows  she  left  an  i 
estate  In  California  worth  about  18,600;  she  also  left  some  land  in  Kentucky^, 
the  value  of  which  is  not  accurately  shown.    But  at  the  time  the  settlement' 
was  made  she  was  much  younger  than  either  of  the  plaintiffs,  was  in  good 
health,  and  a  nonresident  of  Kentucky.    She  had  the  right,  under  her  hua* 
band's  will,  to  use  the  principal  of  the  estate  for  her  support  if  necessary, 
and  of  this  she  was  to  be  the  sole  judge.    She  had  married  a  second  timet 
and  was  living  with  her  second  husband  in  California.    She  had  collected, 
the  entire  personal  estate  except  the  bank  stock  and  taken  it  out  there  with- 
hei:.    She  had  sold  off  some  of  the  land  and  had  been  trying  to  sell  the  bank: 
stock  and  the  rest  of  the  land.    What  induced  the  plaintiffs  to  make  th^ 
trade  was  the  hopeless  condition  they  were  in  and  the  improbability  of  their- 
ever  being  able  to  find  and  identify  any  of  the  estate  of  their  brother  whenv 
the  widow  might  die  at  some  future  time  in  California,  possibly  after  they 
were  all  dead,  as  she  was  younger  than  they.    They  made  a  good  trade- 
under  the  circumstances,  judging  from  probabilities  and  the  usual  course  of* 
such  things.    They  did  not  offer  to  restore  the  bank  stock  to  her  in  her  life- 
time and  rescind  the  agreement,  and  we  are  satisfied  from  all  the  proof  that- 
they  could  not  afford  to  do  so  now  if  she  was  living.    In  other  words,  we- 
aze  satisfied  from  the  evidence  that  the  plaintiffs  could  not  afford  to  set  aside- 
this  contract  but  for  the  unexpected  death  of  the  woman  about  a  year  after- 
it  was  made.    The  principle,  therefore,  that  as  between  trustee  and  cestuk 
que  trusts  a  contract  will  be  rescinded  where  a  fair  disclosure  is  not  made^ 
has  no  application.    The  plaintiffs  made  a  chancing  bargain,  and  did  whatu 
seemed  very  reasonable  under  the  circumstances  surrounding  them. 

Judgment  alfirmed. 


ROSE  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  June  7,  1904— Not  to  be  reported. ) 

Railroads— Master  and  servant— Damages— Instructions— In  an  action  by-* 
appellant  against  appellee  for  damages  sustained  by  having  been  struck 
with  a  pick  by  D.,  a  fellow  servant,  while  engaged  in  removing  a  cross  tle» 
it  appearing  that  the  section  boss  directed  D.  to  help  remove  the  tie  while- 
appellant  was  engaged  In  an  effort  to  remove  It,  that  D.  was  drinking,  but.. 

vol.  26—21 
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that  fact  was  unkDown  to  the  section  boss,  there  having  been  nothing);  in  his 
previous  conduct  to  show  it,  there  was  no  nejcHgenoe  on  the  part  of  the  sec- 
tion boss  and  the  action  of  the  trial  court  in  sustaining  a  motion  for  a  per- 
emptory instruction,  was  proper. 

M.  C.  Swinford  and  W.  H.  Lail  for  appellant. 

J.  I.  Blanton,  Benjamin  D.  Warfield  and   E.  W.  Hines  for  appellee. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  filed  this  suit  to  recover  for  personal  in  juries  received  by  him 
^vhlle  in  the  service  of  appellee  as  a  section  hand,  working  under  a  section 
boss  named  Foley.  He  alleged  that  his  injury  was  due  to  the  negligence  of 
Foley  in  this,  that  while  he  and  two  other  men  were  pulling  out  a  tie  by 
sticking  their  picks  into  it,  Foley,  by  gross  negligence,  ordered  a  number  of 
other  men  to  help  pull  out  the  tie  and  they,  in  obedience  to  his  order,  crowded 
up  to  do  so;  that  one  of  them  named  Davis  was  drunk  and  that  Foley  knew 
this  or  ought  to  hnve  known  it  by  ordinary  care,  anil  that  Davis  struck  the 
plaintiff  with  his  pick  above  the  left  eye  in  attempting  to  stick  his  pick  in 
the  tie.  At  the  conclusion  of  the  evidencp  for  the  plaintiff,  the  court  in- 
structed the  jury  peremptorily  to  find  for  the  defendant. 

The  action  Is  not  rest-ed  on  the  neerligence  of  Davis  in  striking  the  plain- 
tiff with  his  pick,  for  Davis  was  a  fellow  laborer  with  the  plaintiff  and  the 
defendant  is  not  responsible  to  him  for  Davis'  negligence,  and  so  the 
action  is  placed  entirely  on  the  negligence  of  the  section  boss.  While  there 
is  evidence  tending  to  show  that  Davis  was  drunk,  and  that  by  reason  of 
his  being  drunk  he  negligently  struck  the  plaintiff  with  his  pick,  we  do  not 
see  anything  In  the  evidence  tending  to  show  that  Foley  knew  it  or  ought 
to  have  known  it.  The  plaintiff  himself  did  not  know  it.  There  had  been 
nothing  in  Davis'  previous  conduct  tending  to  show  that  be  was  drinking, 
so  far  as  appears  from  the  proof,  and  we  think  it  may  be  inferred  from  the 
evidence  that  he  had  taken  the  drinks  proven,  not  long  l)efore  the  accident. 
But,  however  this  may  be,  the  evidence  does  not  show  that  the  section  boss 
knew  he  had  been  drinking  or  that  there  was  anything  in  his  conduct  from 
which  the  section  boss  should  have  anticipated  danger,  in  ordering  him  to 
pull  out  the  tie  or  help  in  doing  so. 

While  there  is  some  evidence  that  a  less  number  of  men  might  have  gotten 
out  the  tie,  still  in  matters  of  this  sort  there  must  be  a  considerable  margin 
for  judgment,  as  a  railroad  track  must  sometimes  be  fixed  very  quickly  to 
avoid  delay  of  traffic,  and  we  do  not  see  that  the  section  boss,  in  ordering  the 
other  men  to  help  in  getting  out  this  tie  from  under  the  track,  should  have 
anticipated  that  one  of  them  would  come  up  behind  another  and  hit  him  in 
the  head  in  broad  daylight  with  a  pick  in  sticking  the  pick  in  the  tie. 

Judgment  affirmed. 
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LITELL  V.  PETTIT. 

(Filed  June  7,  1904— Not  to  be  reported.) 

Peremptory  instruction— Evidence— In  an    action  by  app3llant  for  dam 
ages   against  appellee  for  the  conversion  of  tramway  cars,  it  was  error 
for  the    trial    cojLirt    to  sustain   a   motion    for  a  peremptory  instruction, 
where  it  appears  there  was  sufficient  evidence  to  have  taken  the  case  to  the 
jury. 

R.  G.  Hill  for  appellant. 

Sweeney,  Ellis  &  Sweeney  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  George  C.  Litell.  brought  this  action  against  the  apiiellee, 
Thomas  S.  Pettit,"  to  recover  the  value  of  three  tramway  cars  alleged  to  have 
belonged  to  hiiu.  and  which  the  defendant  had  sold  and  appropriated  the 
proceeds  to  his  own  ub«.  The  defendant  in  his  answer,  denied  that  he  had 
sold  or  disposed  of  any  tramway  cars,  but  admitted  that  he  had  sold  some 
car  wheels  and  axles  for  which  he  had  received  $19.50,  and  wliich  he  had  ap« 
propriat<ed  to  his  own  use.  He  further  alleged  that  these  car  wheels  and 
axles  had  been  left  in  his  possession  by  one  H.  E.  Miller  more  than  seven 
years  before  the  institution  of  plaintiff's  cause  of  action,  and  he  plead  and 
relied  upon  the  lapse  of  time  and  statute  of  limitation,  in  bar  of  plaintifl'i 
claim.  The  averments  of  the  answer  as  to  possession  were  controverted  by 
reply.  Upon  the  trial  before  a  jury,  the  plaintiff  proved  that  he  had  paid  a 
bill  as  security  for  H.  E.  Miller  to  the  Owensboro  Savings  Bank  for  |286; 
and  that  Miller  had  transferred  to  him  certain  tramway  cars  owned  by  him, 
on  the  land  of  B.  O.  Hill. 

H.  R.  Miller  testified  that  these  oars  had  wheels  of  heavy  iron  made  to 
mn  on  poles;  that  each  car  had  four  wheels  and  a  set  of  trucks;  that  when 
he  turned  over  the  sawmill  which  he  had  rented  from  the  defendant,  Pettit, 
these  cars  were  placed  in  a  building  belonging  to  Hill;  that  he  had  sold 
these  cars  to  the  plaintiff.  Hardin  Shepard  testified  that  the  defendant, 
Pettit,  had  given  to  his  brother  a  written  order  for  certain  car  wheels  whioh 
he  claimed  belonged  to  him  at  the  sawmill,  and  which  he  sold  to  Dall  and 
Groet  Zinger,  of  Owensboro,  and  that  these  were  the  same  wheels  that  were 
left  at  Pettit's  Station  by  Miller.  John  Wright  testified  that  in  1898  he 
made  three  tramway  cars  for  Miller,  that  the  wheels  were  moulded  from  a 
special  pattern,  and  that  he  subsequently  bought  of  Dall  and  Groet  Zinger 
twelve  wheels  of  the  same  pattern  as  those  moulded  for  Miller.  Henry 
Enihwinkle  testified  that  he  lived  at  Pettit  Station,  and  knew  the  three 
tram  oars  that  were  used  by  Miller,  and  that  Hardin  Shepard  carried  them 
«way. 

At  the  conclusion  of  this  testimony  the  trial  judge  sustained  a  motion  for 
a  peremptory  instruction,  and  to  reverse  that  judgment  this  appeal  is  prose- 
«uted.  In  our  opinion  there  was  suflQcient  evidence  of  the  alleged  conver- 
eion  of  plaintiff's  tram  cars  by  the  defendant,  Pettit,  to  have  taken  the  oaae 
to  the  jury,  and  the  trial  court  erred  in  the  peremptory  instruction. 

Judgment  reversed  and  cause  remanded  for  proceedings  consistent  wit)i 
this  opinion. 


_  J 
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CENTRAL  KENTUCKY  ASYLUM   FOR   INSANE  v.  FRY'S  COMMIT- 
TEE. &c. 

(Filed  June  7,  1904— Not  to  be  reported.) 

Commissioner's  report — Weight  of  evidence — Service  of  lunatic — Where- 
the  flndiuK  of  the  commissioner  upon  a  claim  for  service  of  lunatic  ai^ainst 
an  asjlum  was  sustained  by  the  chancellor,  though  the  etidevioe  is  conflict- 
ing such  effect  will  be  given  the  report  of  the  commissioner  as  to  refuse  to> 
disturb  the  Judgment  of  the  chancellor. 

Holt  &  Alexander  for  appellants. 

B.  H.  Blain  for  appellees 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Hobson. 

This  case  is  similar  in  its  facts  to  the  case  of  Henry  Michaels  v.  Central  Ken- 
tucky Asylum  for  the  Insane,  this  day  decided  (ante,  3^),  and  Is  governed  by^ 
the  principles  announced  in  that  opinion.  While  the  proof  is  very  oonfliotiDg 
as  to  the  value  of  Susan  Fry*s  services,  the  commissioner  to  whom  the  case 
was  referred,  fixed  their  value  at  13  a  week.  The  court,  on  final  hearing, 
overruled  the  exceptions  to  the  commissioner's  report  and  gave  Judgment  in 
favor  of  the  asylum  for  the  amount  of  its  claim,  subject  to  a  credit  for  the 
services  of  the  lunatic  as  allowed  by  the  commissioner.  Giving  the  finding  of 
the  commissioner,  which  was  confirmed  by  the  chancellor,  some  efiTect,  we* 
oonclude  that  we  ought  not  to  reverse  the  judgment  on  the  facts. 

Judgment  affirmed. 


BOSWORTH,  TREASURER  v.  SHUCK. 

(Filed  June  0,  1004.) 

Claim  against  treasury— Appropriation  exhausted— Mandamus-Ordlnarily,. 
when  the  law  recognizes  the  validity  of  a  claim  against  the  State,  it  is  pay- 
able out  of  any  funds  in  the  treasury  not  otherwise  appropriated;  but  where- 
a  claim  against  the  State  is  payable  out  of  a  specific  appropriation  which 
has  been  exhausted,  the  courts  can  not,  by  mandamus,  require  the  aaditor 
to  issue  a  warrant  for  the  claim  or  the  treasurer  to  pay  it. 

N.  B.  Hays  for  appellant. 

B.  G.  Williams  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

On  the  aoth  of  July,  1908,  the  appellee,  Finley  Shuck,  filed  his  petition  in 
the  Franklin  Circuit  Court  against  Gus  G.  Coulter,  auditor  of  public  ac- 
counts of  the  State  of  Kentucky,  in  which  he  alleged  that  he  had  rendered 
clerical  services  as  chief  of  the  claims  department  in  the  auditor*B  ofiSoe 
from  the  1st  of  March,  1900,  until  the  1st  of  March,  1908,  under  the  follow- 
ing written  agreement : 

"I  hereby  appoint  the  Hon.  Finley  Shuck,  of  Lebanon,  Marlon  county,  to 
the  position  in  the  auditor's  oflSce,  known  as  chief  in  claims  department,  at- 
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« salftry  of  |9,400  per  aDnum.    The  salary  of  this  place  is  to  oommenoe  Maroli 

1,1900. 

**GUS  G.  COULTEB,  Auditor. 
"February  28,  1900." 

That  the  aggregate  salary  dtie  him  therefor  was  $7,800;   that  he  had  n- 
reived  at  different  times  amounts  aggregating  16,825,  leaving  due  to  him 
11,875,  and  prayed  that  a  writ  of  mandamus  should  issue,  requiring  the  de« 
fendant  to  issue  a  warrant  on  the  treasurer  to  him  for  the  alleged  balance. 
The  defendant  answered  that  the  obligation  sued  on  was  executed  without 
fnnsideration,  and  that  it  was  not  intended  by  the  parties  that  the  plaintiff 
ahonld  fill  the  position  of  chief  of  the  claims  department  or  draw  the  salary 
-stipulated  for,  except  at  the  pleasure  of  the  auditor;  and  that  he  did  pay  to 
the  plaintiff  $2,400  a  year  until  about  January  1,  1901;  that  after  that  date 
he  was  unable  to  continue  to  pay  the  plaintiff  this  sum   out  of  the  appro« 
prlatlons  allowed  to  the  auditor  to  pay  for  clerical  assistance,  and  at  the 
«aiDe  time  keep  a  competent  clerical  force  to  conduct  the  business  of  the 
office  of  auditor,  and  that  this  fact  was  well  known  to  the  plaintiff,  and 
that  he  was  paid  a  reasonable  compensation  for  his  services,  which  was  ac- 
cepted by  him ;  that  there  was  no  fund  in  his  hands  or  In  the  State  treasury 
oat  of  which  the  plaintiffs'  claim   could  be  paid;    the  appropriation  had 
been  exhausted  in  the  i)ayment  for  necessary  clerical  assistance,  and  asked 
that  the  plaintiffs'  petition  be  dismissed.    The  plaintiff,  in  his  reply,  denied 
the  affirmative  allegations  of  the  answer,  and  alleged  that  $16,200  had  been 
appropriated  by  the  general  assembly  to  pay  for  clerical  assistance  in  the 
auditor's  office  for  each  year;  and  that  if  this  fund  bad  been  applied  by  the 
defendant  to  the  payment  of  the  clerical  force  in  his  office  alone,  there  would 
have  been  more  than  sufHolent  to  have  paid  his  claim ;  but  that  the  defend- 
ant had  unlawfully  diverted  $3,000  per  annum  of  the  amount  appropriated 
for  clerical  assistance  in  the  auditor's  ofHce,  for  the  payment  of  salaries  to 
peraons  employed  in  the  land  office;  and  that  there  was  a  sufficient  balance 
of  funds  appropriated  for  the  clerical  force  in  the  auditor's  office  to  pay  the 
balance  due  to  him;  that  by  Inw  only  $1,200  was  appropriated  to   the  pay- 
ment of  assistants  in  the  land  office.    The  affirmative  averments  of  the  re- 
ply were  denied  by  rejoinder,  and  the  defendant  further  alleged   that  the 
office  of  register  of  the  land  office  had  been  abolished,  and  that  by  the  act  of 
March  11,  1898,  the  duties  imposed  on  the  register  of  the  land  office,  were 
transferred  to  and  made  a  part  of  the  duties  of  the  office  of  auditor.    On  the 
^d  day  of  October,  1903,  an  agreed  judgment  was  entered  in   this  action, 
directing  the  auditor  to  draw  his  warrant  on  the  State  treasurer  in  favor  of 
the  plaintiff  for  $1,500.    On  the  25th  of  January,  1904,  the  appellee,  Shuck, 
brought  this  action  against  the  appellant,  H.  M.  Bosworth,    as  treasurer  of 
the  State  of  Kentucky,  for  a  mandamus  requiring  him  to  pay  the  $1,500  war- 
rant which  had,  in  the  meantime,  been  issued  pursuant  to  the  judgment  in 
the  former  action.    The  defendant  answered  that  the  appropriation  made  by 
the  general  assembly  for  clerk  hire  and  clerical  assistance  in  the  auditor's 
office,  for  each  of  the  years  covered  by  plaintiff's  term  of  service,  had  been 
exhausted  by  Coulter,  before  the  issuance  of  the  warrant  sued  for;  that  in 
fact,  he  had  overdrawn  the  gross  appropriations  for  this  purpose  for  these 
years  $^,143.82,  before  the  warrant  sued  on  was  issued  by  the  auditor;  and 
that  no  appropriation  had  been  made  by  law  for  the  payment  thereof;  and 
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that  there  was  so  fuDds  in  the  treasury  available  for  its  payment,  and  asked 
that  the  petition  be  dismissed.  Plaintiff,  in  his  reply  to  the  answer  of  Bos- 
Worth,  as  treasurer,  plead  the  Judgment  in  the  suit  of  Shnok  v.  Coulter,  as 
ftn  estoppel  to  the  defense  relied  on  by  Bosworth.  The  ease  being  submitted 
on  the  pleadings,  it  was  adjudged  that  the  defendant,  as  treasurer  of  the 
State  of  Kentucky,  should  pay  the  amount  of  the  warrant,  and  the  defend- 
ant has  appealed. 

The  only  question  for  decision  is  whether  the  appellant,  as  treasurer,  oan 
be  required  by  mandamus  to  pay  the  warrant  of  appellee  for  clerical  serrioea 
rendered  the  auditor,  after  the  appropriation  for  that  purpose  had  been  ex- 
hausted in  the  payment  of  previous  warrants  for  similar  services.  By  sec- 
tions 188,  139,  and  subsection  4  of  section  400ia,  of  the  Kentucky  Statutes,  the 
auditor  of  public  accounts  is  allowed  $17,400  to  enable  him  to  employ  and 
pay  such  clerks  as  he  may  deem  necessary  for  the  proper  discharge  of  the 
business  of  his  office,  including  the  duties  formerly  performerl  by  the  regis- 
ter of  the  land  office.  The  selection  of  the  clerical  force  for  the  proper  con- 
duct of  the  business  of  the  auditor's  office,  and  the  fixing  or  apportioning  of 
their  respective  salaries  is  left  to  the  sound  discretion  of  the  auditor,  but  the 
aggregate  of  such  salaries,  can  not  lawfully  exceed  the  amount  appropriated 
therefor  by  the  general  assembly.  By  section  144  of  the  Kentucky  Statutes, 
he  is  required  to  keep  an  account  between  the  Commonwealth  and  her  civil 
officers  to  whom  salaiy  or  wages  are  payable  out  of  the  treasury.  Section  4688 
provides  "that  no  money  shall  be  paid  out  of  the  treasury  except  upon  the 
warrant  of  the  auditor  drawn  upon  the  treasurer,  and  then  only  by  check  of 
the  treasurer  upon  a  designated  depository ;  and  that  no  such  check  shall  be 
given  by  the  treasurer,  even  though  the  auditor  issues  a  warrant  therefor 
unless  the  law  under  which  the  money  may  be  claimed  expressly  directed 
and  ordered  that  It  shall  be  paid  out  of  the  public  treasury." 

It  is  not  necessary  for  us  to  determine  in  this  action  what  may  be  the  ulti- 
mate liability  of  the  State  under  the  agreed  judgment  in  Shuck  v.  Coulter^ 
Auditor.  All  that  was  decided  in  that  case  was  that  appellee  had  a  valid 
claim  for  tl.5(X)  for  clerical  services  rendered  the  auditor,  and  that  warrant 
should  issue  therefor.  When  payment  of  the  warrant  so  adjudged  is  de- 
manded of  the  treasurer,  he  responds  that  the  specific  appropriation  for  the 
liquidation  of  claims  for  clezical  services  in  the  auditor's  office  had  been  ex- 
hausted previous  to  the  issual  of  appellee's  warrant:  and  that  there  were  no 
funds  in  the  treasury  out  of  which  such  warrant  could  be  lawfully  paid  by 
him.  Ordinarily,  when  the  law  recognizes  the  validity  of  a  claim  against 
the  State,  it  is  payable  out  of  any  funds  in  the  treasury  not  otherwise  appro, 
priated,  but  a  wholly  different  rule  preyails  where  a  claim  against  the  State 
is  payable  only  out  of  a  specific  appropriation,  which  has  been  exhausted. 

When  this  state  of  case  is  shown  to  exist,  courts  can  not,  by  mandate,  re- 
quire the  auditor  to  issue  a  warrant  for  the  claim,  or  the  treasurer  to  pay  it 
(Troop's  Public  Officers,  sections  823-824;  Western  v.  Daine,  51  Me.,  621; 
Kentucky  v.  Boutwell.  18  Wallace,  626;  United  States  v.  Bayard,  197  U.  S... 
851;  Paige,  Superintendent,  85  Cal.,  60;  People  v.  Hyde  Park,  117  111.,  462.) 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 
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WATER  SUPPLY  CO.  v  CITY  OF  GEORQETOWN. 

(Filed  June  10,  1904— Not  to  be  reported. ) 

Id  the  oontroTersy  between  the  parties  to  this  action  as  to  their  respectiTe 
rights  to  the  use  of  the  water  from  what  is  known  as  the  Royal  or  Repub- 
lican Sprinic  in  the  city  of  Georgetown,  the  court  holds:  First.  That  under 
the  eyidoDoe  and  preTious  adjudications,  that  at  the  time  John  Nichols  and 
his  associates  obtained  their  grant  from  the  city  of  Georgetown,  the  entire 
title  to  the  spring  was  in  the  city  of  Georgetown  and  J.  D.  Grover,  and  that 
Nichols  and  hLs  associates,  by  their  grant  from  the  city  and  from  Grover, 
obtained  a  perfect  title  to  the  perpetual  use  of  the  spring,  and  that  the  ap- 
pellee, Georgetown  Water,  Gas,  Electric  and  Power  Ck).  has  succeeded  to  ail 
the  rights  of  Nichols  and  his  associates.  Second.  Whatever  right  the  appel- 
lant, Water  Supply  Co.  obteined  under  ite  deed  from  Montgomery,  are  sub- 
ject to  the  prior  rights  of  the  appellee.  Georgetown  Water,  Gas,  Electric  and 
Power  Co. ,  and  when  it  comes  to  its  permit  from  the  city  of  Georgetown 
which  was  granted  long  after  the  grant  to  Nichols  and  his  associates,  it  has 
only  '*i>ermission  to  tap  the  spring  branch  by  an  underground  pipe  run 
from  the  power  house,  now  occupied  by  the  Georgetown  Water  Co. ,  or  along 
Water  street  and  through  the  ground  occupied  by  the  ice  company."  This 
permit  does  not  specify  the  point  at  which  the  Ice  company  may  tep  the 
spring  branch,  and  the  court  can  not  add  to  its  terms.  It  may  tap  it  any 
where  it  pleases  within  the  limits  specified  in  the  ordinance,  but  may  not 
run  ite  pipe  into  the  spring;  that  is,  it  must  place  its  pipe  below  the 
point  where  the  water  ripples  in  leaving  the  pool  of  the  spring.  Third. 
The  petition  of  the  city  of  Georgetown,  so  far  as  it  claims  to  be  the  entire 
owner  of  the  spring,  is  dismissed  without  prejudice. 

Victor  F.  Bradley  and  Montgomery  &  Lee  for  appellant. 

J.  B.  Finnell  for  appellee. 

Jas.  F.  Askew  for  Georgetown  Water,  Gas,  Electric  and  Power  Co. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

There  is  a  large  spring  at  Georgetown,  known  as  the  Royal  or  Republican 
spring,  on  which  the  city  depends  largely  for  its  water  supply.  This  con- 
troversy arises  between  appellants  and  appelle«^s  as  to  the  right  to  take  water 
from  the  spring.  The  facts  in  regard  to  the  title  to  the  tract  are  thus  stated 
by  this  court  in  the  case  of  Floyd  v.  Adams,  8  Ky.,  72:  "On  the  9th  of  Feb- 
ruary, 1781,  John  Floyd  and  Stephen  Trigg  entered  into  articleH  of  agree- 
ment, whereby  the  former  agreed  to  convey  to  the  latter  one  thousand  acres 
of  land  in  Fayette  county,  on  Elkborn,  the  place  whereon  M'Clellan's  fort 
stands,  and  five  hundred  acres  adjoining  thereto,  for  and  in  consideration 
of  Trigg's  settlement  and  pre  emption  on  Harrod's  Creek,  and  eight  hun- 
dred acres  on  Gist's  Fork  of  Brasheer's  Creek.  Tirgg  was  the  next  year 
killed  by  the  Indians,  and  in  the  year  following  Floyd  was  also  killed,  but 
had  previously  made  his  will,  whereby  he  directed  his  executors  therein 
named,  to  convey  to  the  heirs  of  Trigg,  'one  thousand  acres  of  land  in  Fay- 
ette, called  the  'royal  Spring  tract. '  Sometime  thereafter,  Cobb  filed  his 
bill  in  the  former  supreme  court  for  the  district  of  Kentucky,  alleging  that 
he  had  purchased  from  Trigg  in  his  life  time,  the  tract  of  1,0G0  acres, 
known  by  the  name  of  the  'Royal  Spring  Tract,'  to  which   suit  he  made 
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TTrigg^s  heirs  and  Floyd^s  executors,  defendants,  and  prayed  that  the  oon- 
'veyance  should  be  made  to  him.  On  a  final  hearing  of  the  cause,  that  court 
decreed  Floyd's  executors  to  convey  to  Cobb,  and  a  conveyance  was  Accord- 
ingly made  by  them.  Cobb  afterwards  conveyed  to  Craig,  who  sold  and 
•conveyed  distinct  parcels  to  different  individuals." 

No  paper  title  on  behalf  of  the  city  of  Georgetown  to  the  spring  is  pro- 

'^uoed,  but  it  is  shown  that,  as  a  matter  of  right,  as  far  back  as  the  memory 

•of  any  living   witnesses  go.  the  citizens  of  the  town  used   it  to  get  water. 

.It  is  also  shown  from  some  old  burned  or  charred  papers  in  the  clerk's  oflBce 

K>f  the  Scott  Gircvit  Court,  found  among  the  burnt  records  in  a  suit  between 

^the  heirs  of  Craig,  that  it  was  pleaded  in  that  suit  that  Craig  laid  off  and 

^established  the  town  and  had  a  plat  of  it  made,  and  that  a  piece  of  ground 

^was  left  as  a  public  ground  near  the  spring  and  east  of  it  as  a  watering  place 

tor  wagons  and  teams,  and  in  these  pleadings  it  is  stated  that  the  middle  of 

the  Big  or  Iloyal  spring  or  branch,  was  the  western  boundary  of  the  town 

according  to  its  meanderings.     By  an  act  of  the  legislature,  approved  Feb- 

•ruary  11,  1885,  the  boundary  of  the  town  is  stated  as  follows:  ''Beginning 

-■at  a  point  known  as  the  beginning  of  the  boundary  of  the  town  at  the  head 

■of  the  Bepublican  spring  (here  follows  several  calls);  thence  up  the  middle 

of  said  branch  to  the  middle  of  the  head;  thence  around  with  the  head  of 

kthe  spring  to  the  beginning  point  of  the  Republican  spring." 

On  the  other  hand,  appellants  also  claim  under  Craig.  One  of  his  devisees 
-named  Pitts  conveyed  to  W.  B.  Keene;  Keene  devised  to  Richards;  Richards 
conveyed  to  Grinstead;  Grinstead  to  Graves;  Graves  to  Payne;  Poyne  to 
Orover;  Grover  to  Montgomery  and  Montgomery  to  appellants.  In  these 
bleeds,  so  far  as  they  are  copied  in  the  record,  the  Land  conveyed  is  bounded 
^s  follows:  "Beginning  at  a  point  in  the  middle  of  the  Georgetown  and 
Frankfort  turnpike  in  line  with  the  west  wall  of  Big  Spring  Branch  *  •  * 
thence  *  *  *  to  middle  of  Big  Spring;  thence  with  line  of  west  wall  of 
Big  Spring  Branch  N.  7%  E.  9  10-100  chains  to  the  beginning." 

It  also  appears  that  when  Dr.  Keene  lived  on  the  land,  which  after  his 
<ieath  went  to  his  grandson,  Keene  Richards,  he  said  that  the  spring  be- 
longed to  the  town ;  he  was  then  living  on  the  tract  west  of  the  spring  and 
•there  was  at  that  time  a  partition  wall  that  ran  up  through  the  head  of  the 
spring,  whicli  Dr.  Keene  said  he  had  put  there  so  he  could  fix  for  his  milk 
and  butter.  He  had  a  spring  house  which  constituted  part  of  the  wall  and 
tie  watered  his  stock  on  the  west  side  of  the  wall.  Just  when  this  wall  was 
placed  there,  nobody  introduced  as  a  witness  is  old  enough  to  say,  although 
:8ome  of  the  witnesses  are  over  seventy  years  of  age.  There  was  an  opening 
•In  the  wall  for  the  water  on  the  west  side  to  get  out  into  the  branch.  After 
.Dr.  Keene's  death  and  the  property  had  fallen  to  bis  grandson,  Keene  Rich- 
ards, Richards  continued  to  water  his  stock  at  the  spring,  a  neighbor  sug- 
■  gesting  to  him  why  he  did  not  get  a  force  pump  and  force  it  up  to  his  stable; 
<h.e  answered,  "I  don't  know  whether  the  town  would  let  me  do  it  or  not  to 
'water  my  stock. "  The  wall  remained  through  the  middle  of  the  spring 
■until  the  year  1889,  when  they  had  an  epidemic  of  typhoid  fever  in  the  town, 
•and  the  physicians  thinking  that  the  watering  of  the  stock  at,  the  spring 
might  befoul  the  water,  made  an  arrangement  with  Payne,  who  then  owned 
^the  Keene  place,  by  which,  with  his  consent,  the  town  tore  out,  at  its  ex- 
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pense,  the  old  wall  raDning  np  through  the  middle  of  the  spring,  or  a  little 
west  of  the  center,  and  made  for  Payne  a  watering  plaoe  for  his  stock  lower 
down  on  the  branch.  But  this  was  all  by  consent,  within  fifteen  years 
before  this  suit  was  brought,  and  there  was  then  no  controversy  between 
the  paitles  as  to  their  rights  in  the  spring.  The  old  wall  had  then  stood 
where  it  was,  beyond  the  memory  of  any  of  the  witnesses,  perhaps  for  more 
than  half  a  century.  About  this  time  John  Nichols  and  others  made  a  con- 
tract  with  the  city  to  erect  waterworks  and  supply  it  with  water,  and  in  this 
contract  the  city  granted  to  them,  among  other  things,  the  use  of  a  lot  de- 
scribed in  the  deed,  also  "the  right  to  take  water  from  the  Big  Spring 
Branch  along  the  line  of  this  lot,  and  also  to  pump  out  and  take  water  from 
the  head  of  said  Big  Spring."  But  it  was  stipulated:  "The  right  to  pump 
water  out  of  Big  Spring  Branch  and  the  head  thereof,  as  above  described 
herein,  is  x>erpetual,  but  not  exclusive.*' 

Nichols  and  his  associates  also  obtained  a  lease  from  Grover,  who  then 
owned  the  Keene  place,  by  which  Grover  leased  to  them  "his  portion  of  the 
spring  in  Georgetown,  Ky.,  known  as  the  Big  Spring,  for  the  purpose  of 
using  the  water  of  said  spring  in  supplying  water  for  waterworks  about  to 
be  put  up  in  the  town  of  Georgetown,  and  this  lease  is  to  continue  as  long  as 
said  Nichols  or  his  assigns  shall  keep  up  waterworks  in  the^own  aforesaid; 
and  in  consideration  of  the  lease  of  said  spring  aforesaid,  the  said  Nichols 
agrees  and  binds  himself  to  run  a  water  pipe  and  put  in  a  hydrant  to  the 
same,  at  any  point  said  Grover  may  designate  between  the  dwelling  and 
stable  on  the  farm  of  said  Grover  and  furnish  during  the  entire  continuance 
of  this  lease,  water  to  said  Grover,  without  any  expense  or  charge  to  him, 
through  said  pipe  and  hydrant,  but  whenever  said  Nichols  or  his  assigns 
shall  cease  to  furnish  said  water,  then  this  lease  to  be  null  and  void." 

The  appellee,  the  Georgetown  Water,  Gas,  Electric  and  Power  Co.,  has 
sncceeded  to  all  the  rights  of  Nichols  and  his  associates.  In  the  deed  from 
Montgomery  to  appellants,  under  which  they  claim  there  is  this  stipulation: 
*'It  is  understood  and  agreed  by  the  parties  hereto  that  so  far  as  release  to 
the  use  of  water  by  the  second  party  in  so  much  of  the  Royal  Spring  as  is 
embraced  in  the  aforesaid  boundary,  the  same  is  subject  to  any  right,  real 
or  supposed,  that  may  have  been  conveyed  by  J.  D.  Grover,  in  writing  from 
him  to  John  Nichols,  of  date  June  1,  1889,  and  recorded  in  deed  book  26, 
page  134." 

Appellants  claim  under  this  deed;  they  also  claim  under  a  permit  from 
the  city,  which,  so  for  as  material,  is  as  follows:  "Whereupon  the  George- 
town Street  Ballway  and  the  Georgetown  Ice  Co.  having  made  their  appli- 
cation for  and  the  same  being  considered  and  the  council  advised,  on  mo- 
tion it  is  ordered  that  the  said  companies  be  and  are  granted  a  permit  to 
erect  a  brick,  metal  roof  power  house,  car  house  and  factory  buildings  on 
Water  street,  southeast  of  the  Big  Spring  in  the  city  of  Georgetown,  Ky. , 
and  said  companies  are  also  granted  permission  to  tap  the  spring  branch  by 
an  underground  pipe  run  from  said  power  house  through  the  grounds  now 
occupied  by  the  Georgetown  Water  Co. ,  or  along  Water  street,  and  through 
the  grounds  now  occupied  by  the  said  ice  company. " 

In  dry  weather  the  spring  gets  low.  The  Electric  Light  and  Water  Co.  has 
a  pipe  running  into  the  head  of  the  spring  through  which   it  pumps  water 
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from  It  for  its  use.  <  Near  by  appellants,  the  loe  and  street  railway  oom- 
paDies,  have  another  large  pipe  through  which  they  pump  water  from  the 
spring  for  their  use,  and  in  times  of  drouth  on  two  occasions  there  was  a 
scarcity  of  water  to  supply  the  demand,  although  it  does  not  seem  actually 
to  have  failed  at  either  time.  The  city  of  Georgetown  brought  this  suit  to 
enjoin  appellants  from  taking  water  from  the  spring.  The  Bleotrlc  Light 
and  Water  Co.,  on  its  motion,  was  made  a  party  to  the  action.  On  final 
hearing  the  court  enjoined  appellants  from  taking  any  water  from  the 
spring,  adjudging  that  the  spring  and  the  branch  leading  therefrom  was 
wholly  the  property  of  the  city.  He  also  adjudged  that  appellant  should  not 
tap  the  spring  branch  at  a  point  less  than  200  feet  north  of  the  north  line  of 
College  street,  and  that  the  city  of  Georgetown  might  build  a  dam  at  a 
point  not  exceeding  106  feet  north  of  the  north  line  of  College  street,  and 
that  the  waste  water  from  the  ice  plant  should  be  piped  back  into  the  spring 
branch  not  less  than  200  feet  north  of  the  north  line  of  College  street.  From 
this  judgment  the  ice  company  and  the  street  railway  company  appeal. 

The  proof  on  the  trial  showed  that  running  back  for  many  years  the  town 
council  had  made  appropriations  for  cleaning  out  the  spring  and  keeping  it 
in  order,  and  that  east  of  the  spring  there  was  a  space  used  as  a  common 
over  which  teams  and  others  approached  the  spring,  or  which  were  nsed  by 
the  public  in  connection  with  it  in  different  ways.  But  there  never  appeared 
to  be  any  question  raised  as  to  the  part  of  the  spring  which  was  walled  off 
to  Dr.  Keene,  or  those  claiming  under  him.  Some  yeais  ago  A.  K.  Lair, 
who  owned  a  mill  on  the  spring  branch,  brought  a  suit  against  the  town 
and  the  water  supply  company,  charging  that  they  were  using  more  of  the 
water  by  withdrawing  it  from  the  stream  for  manufacturing  and  other  pur- 
poses, than  they  reasonably  had  a  right  to.  to  the  damage  of  his  mill,  as  the 
supply  of  water  coming  to  the  mill  was  thus  reduced.  In  answer  to  this 
suit,  the  town  alleged  as  follows:  **That  the  Big  Spring  is  within  the  town 
of  Georgetown,  and  the  stream  therefrom  for  a  long  distance  flows  through 
said  town,  and  that  the  spring  is  owned  by  said  town,  and  the  said  town 
has  owned  it  for  one  hundred  and  three'years,  and  has  owned  the  east  bank 
of  said  stream  for  said  time,  commencing  at  the  bead  of  the  stream  and 

running  northwardly yards;  that  said  spring  and  east  bank  were, 

in  the  laying  out  of  the  town,  dedicated  to  said  town  and  all  of  its  inhab- 
itants by  the  original  proprietor,  Elijah  Cniig,  and  the  defendants  state  that 
the  town  of  Georgetown  was  located  where  it  was  located,  because  of  said 
spring,  and  that  said  town  and  oil  the  inhabitants  thereof,  during  all  the 
time  have  claimed  the  right  to  use  and  have  used  the  water  for  all  purposes 
to  which  water  could  be  applied,  and  have  so  openly,  notoriously  and  ad- 
versely to  all  the  world. ' ' 

Appellant,  the  ice  company,  was  defendant  to  this  action,  and  filed  an 
answer  adopting  as  its  own  the  answer  of  the  city.  The  suit  was  afterwards 
settled  and  Lair  id  not  a  party  to  this  action.  It  is  insisted,  however,  that 
the  ice  company  is  estopped  here  by  its  adoption  of  the  answer  of  the  city  in 
that  case.  But  an  estoppel  never  arises  unless  the  adverse  party  relying  on 
It  has  been  misled  to  his  prejudice.  The  city  of  Georgetown  and  the  ioe  com- 
pany were  not  adversary  parties  in  that  case.  Tlie  ice  company  was  with- 
drawing water  from  the  spring  branch  above  Lair's  mill  under  its  permit 
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from  the  olty.  The  city  olaimed  authority  to  give  the  permit  and  to  control 
the  water  as  iwrmitted  by  it.  As  the  Ice  oomiMiny  olaimed  under  the  per- 
mit of  the  city«  it  was  proper  that  It  should  rely  upon  the  defense  made  by 
the  city.  In  doing  this,  it  oould  not  have  misled  the  city  to  its  prejudice, 
and  it  is  not  estopped  in  this  case  between  It  and  the  city  to  show  a  title  in- 
dependently of  the  permit  of  the  city.  For  in  the  suit  with  Lair,  all  that  it 
was  required  to  do  was  to  make  a  defense  to  Lair's  suit.  It  was  not  re- 
quired to  set  up  facts  not  necessary  to  the  defense  of  that  suit. 

It  will  be  observed  that  preTious  to  th  e  year  1830  the  Boyal  Spring  was 
divided  by  the  old  stone  wall,  and  that  when  Nichols  and  his  associates 
were  preparing  to  erect  the  waterworks,  they  obtained  a  grant  from  the  city 
of  the  right  to  take  water  from  the  spring,  and  also  obtained  from  Grover, 
who  then  owned  the  Keene  place,  a  lease  of  his  i>ortlon  of  the  spring  for  the 
purpqse  of  using  the  water  in  their  waterworks.  At  this  time,  undoubt- 
edly, the  entire  title  to  the  spring  was  in  Grover  and  in  the  city  of  George- 
town, and  so  Nlctiols  and  his  associates  obtained  a  perfect  title,  as  their 
grant  was  from  both  the  title  holders.  It  will  also  be  observed  that  when 
Hontgomeiy  came  to  convey  to  appellants  the  grant  was  expressly  made  sub- 
ject to  the  right  conveyed  by  J.  D.  Grover  to  John  Nichols  and  his  associates 
in  the  year  1889.  Whatever  rights,  therefore,  they  obtained  under  the  deed 
from  Montgomery,  are  subject  to  the  prior  rights  of  Nichols  and  his  asso- 
ciates which  have  passed  and  now  belong  to  the  electric  light  and  water 
company.  They  can  not,  therefore,  under  their  deed,  exercise  any  rights  in 
the  spring  to  the  prejudice  of  the  rights  of  the  electric  light  and  water  com- 
pany. And  when  they  come  to  their  permit  from  the  city,  which  was  also 
granted  long  after  the  grant  to  Nichols  and  his  associates,  they  only  have 
"permission  to  tap  the  spring  branch  by  an  underground  pipe  run  from  said 
power  house  through  the  ground  now  occupied  by  the  Georgetown  Water 
Co.,  or  along  Water  street  and  through  the  ground  now  occupied  by  the  said 
ice  company. "  The  purpose  of  the  council  In  thus  limiting  its  permit 
seems  to  have  been  to  avoid  the  conflict  that  might  arise  if  the  ice  company 
was  authorized  to  run  its  pipe  into  the  spring;  for  then  there  would  be  no 
way  to  determine  in  time  of  scarcity,  whether  there  was  a  surplus  of  water 
for  the  ice  company  over  and  above  what  the  water  company  needed,  and 
there  might  be  contention  and  trouble  between  them;  one  Insisting  that 
there  was  plenty  of  water,  and  the  other  thac  it  was  prevented  from  prop- 
erly discharging  its  duties  to  the  public.  The  council  desired  evidently  a 
water  supply  so  that  the  waterworks  would  afford  fire  protection  as  well  as 
furnish  citizens  with  water  for  their  own  use.  It,  therefore,  devise  a  self- 
regulating  guage  to  determine  when  there  was  a  surplus  of  water  beyond 
the  ne«ds  of  the  water  company.  The  water  company  took  its  water  from 
the  spring.  When  there  was  a  surplus  it  would  run  out  of  the  spring  down 
the  branch.  This  surplus,  after  it  left  the  spring,  the  ice  company  was  per- 
mitted to  use.  The  permit  does  not  specify  the  point  at  which  the  ice  com- 
pany may  tap  the  spring  branch,  and  the  court  can  not  add  to  its  terms. 
The  ice  company  may  tap  the  spring  branch  at  any  point  it  pleases  by  its 
underground  pipe,  within  the  limits  specified  in  the  ordinance,  but  it  may 
not  run  its  pipe  into  the  spring;  that  is,  it  must  place  its  pipe  below  the 
point  where  the  water  ripples  in  leaving  the  pool  of  the  spring,  for  it  must 
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tap  the  spring  branch,  and  not  the  sprins ;  but  beyond  this,  its  rights  are 
only  limited  by  the  permit  to  the  location  of  its  pipe  through  the  ground 
then  occupied  by  the  Georgetown  Water  Co. ,  or  along  Water  street  and 
through  the  ground  then  occupied  by  the  ice  company. 

We  do  not  find  it  necessary  in  this  case  to  determine  whether  the  city  of 
Georgetown  only  owns  to  the  center  of  the  spring,  or  whether  Keene  and 
those  claiming  under  him  owned  so  much  of  the  spring  as  was  included 
within  the  old  stone  wall  or  covered  by  the  deeds  under  which  they  held. 
Appellants  are  exercising  no  rights  in  this  part  of  the  spring,  but  are  piping 
the  water  from  the  east  side  under  their  permit  from  the  city.  There  is 
nothing  in  the  pleadings  or  in  the  proof  warranting  a  judgment  as  to  a  dam 
across  the  spring  branch  or  as  to  the  point  at  which  the  waste  water  from 
the  ice  factory  shall  be  piped  back  into  the  spring  branch.  The  petition  of 
the  city  of  Georgetown,  in  so  far  as  it  claims  to  be  the  absolute  owner  6f  the 
entire  spring,  is  dismissed  without  prejudice.  Judgment  will  be  entered  in 
favor  of  appellees  enjoining  appellants  from  running  their  pix)e  above  re- 
ferred to  into  the  spring  or  pumping  any  water  through  it  from  the  spring, 
out  allowing  them,  in  the  language  of  the  permit,  "to  tap  the  spring  branch 
by  an  underground  pii)erun  from  said  power  house  through  the  ground  now 
occupied  by  the  Georgetown  Water  Co.,  or  along  Water  street  and  through 
the  ground  now  occupied  by  the  said  ice  company." 

Judgment  reversed  and  cause  remanded  for  a  judgment  as  herein  indi- 
cated. 


SHINDLER,  COUNTY  JUDGE  v.  FLOYD,  &c. 

(Filed  June  10,  1904.) 

Local  option  election — Contest  board — Kentucky  Statutes,  section  1534, 
provides  thnt  the  county  judge  and  two  justices  residing  nearest  the  court- 
house, in  each  county,  shall  be  a  contest  board  in  contested  elections  of 
county  officers,  except  members  of  the  legislature;  section  8566,  Kentucky 
Statutes,  part  of  the  local  option  law,  provides  that  in  local  option  election, 
a  contest  shall  be  heard  by  the  same  board,  which,  by  law,  is  authorized  to 
determine  a  contest  of  an  election  for  county  officers;  by  section  18  of  the 
election  law  of  1898,  the  county  board  of  election  commissioners  is  made  a 
contest  board  in  lieu  of  the  county  judge  and  two  justices,  and  the  election 
law  of  1900  repealed  the  provision  of  the  law  making  the  county  board  of 
election  commissioners  a  board  of  contest,  and  conferred  jurisdiction  upon 
the  courts  to  try  election  contests  of  certain  officers.  Held— That  aa  the 
legislature,  in  effect,  wrote  in  section  2566  of  the  local  option  law,  that  a 
contested  election  under  it  should  be  determined  by  the  county  judge  and 
two  justices  of  the  peace,  the  acts  of  1898  and  1900,  did  not  repeal  it,  there- 
fore  the  county  judge  and  two  justices  nearest  the  courthouse  constitute  the 
contesting  board  in  a  local  option  election  contest. 

Willis  &  Todd,  John  Speed,  L.  W.  Ross,  R.  L.  Greene  and  G.  H.  Brigga 
for  appellant. 

John  S.  Kelley  and  Reasor  &  Grume  for  appellees. 

Appeal  from  Spencer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 
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A  local  option  election  was  held  in  Taylorsrille,  and  the  result  was  duly 
certified.  More  than  ten  citizens  and  legal  voters  of  the  town  proposed  to 
contest  the  election  and  filed  a  written  statement  of  the  grounds  of  contest. 
They  proposed  to  contest  it  before  G.  B.  Shindler,  county  judge  of  Spencer- 
county,  and  J.  W.  Snyder  and  B.  L.  Lutz,  justices  of  the  peace,  living  near- 
est to  the  courthouse.  These  'officers  appeared  and  after  considering  the 
qnestioD,  decided  that  they  did  not,  under  the  law,  constitute  a  board  of 
contest  to  try  the  contested  election  and  refused  to  act;  thereupon  the  con- 
testants instituted  this  proceeding,  and  seek  to  compel  them  to  do  so  by 
mandamus.  To  determine  this  question  involves  the  necessity  of  examin- 
ing to  some  extent  the  statutes  with  reference  to  contested  elections,  etc. 

Section  1534,  Kentucky  Statutes  (1899  edition,  and  it  is  part  of  the  act  of 
1816,  as  amended  on  February  S*!,  1804,)  reads  as  follows :  "The  judge  of  the 
oonn^  court  and  two  justices  of  the  peace  residing  nearest  the  courthouse 
in  each  county,  shall  be  a  board,  with  like  powers  as  those  named  in  the 
last  section,  for  determining  the  contested  election  of  any  officer  elective  by 
the  voters  of  the  oounty,  or  any  district  therein,  except  members  of  the  gen- 
eral assembly,  and  also  of  any  police  judge,  clerk,  marshal,  or  other  elective 
manicipal  officers,  where  there  is  no  other  provision  of  law  for  determining 
tbecoDtested  election  of  such  municipal  officers.**    *    •    * 

It  will  be  observed  that  this  statute  constitutes  the  judge  of  the  county 
oonit  and  two  justices  of  the  peace  residing  nearest  to  the  courthouse  a 
board  of  contest  to  determine  the  contested  election  of  any  officer  elective  by 
the  voters  of  the  oounty,  and  also  of  any  police  judge,  clerk,  marshal,  or 
other  elective  municipal  officer,  where  there  is  no  other  provision  of  law  for 
determining  a  contested  election  of  such  municipal  officers.  It  is  certain 
from  the  language  of  this  section  that  this  board  was  only  authori/.e<l  to  de- 
termine the  contested  election  of  officers.  No  jurisdiction  is  conferred  upon, 
that  board  to  determine  a  contest  of  an  election  held  for  the  purpose  of  de- 
termining whether  the  local  option  law  should  become  operative,  or  whether- 
the  prohibition  law  should  become  inoperative.  Thus  the  matter  stood  until 
1804,  when  the  legislature  enacted  a  law  which  provided  that  a  local  option 
should  be  contested,  and  that  provision  is  part  of  the  local  option  act,  and 
in  section  8666,  Kentucky  Statutes  (1908  edition),  it  reads  as  follows:  '*The 
contest  shall  be  heard  and  determined  by  the  same  board  which,  by  law,  is 
authorized  and  empowered  to  hear  and  determine  a  contest  of  an  election 
for  county  officers. "    ♦    ♦    • 

By  section  18  of  the  election  Inw  of  1896,  the  oounty  board  of  election  oom^ 
missioners  Is  made  a  board  of  contest  in  lieu  of  the  oounty  judge  and  twa 
justices  of  the  peace,  and  this  board  was  only  authorized  to  determine  the 
contested  election  of  certain  officers.  There  is  nothing  in  the  act  showing 
an  intention  of  the  legislature  to  confer  jurisdiction  on  this  board  to  try  a 
contested  election  growing  out  of  an  election  under  the  local  option  law. 
The  election  law  of  1900  repealed  the  provision  of  the  lawmaking  the  county 
hoard  of  election  commissioners  a  board  of  contest,  and  conferred  jurisdic- 
tion npon  the  courts  to  try  contested  elections  of  certain  officers.  It  will  be 
observed  that  the  legislature  enacted  separate  and  distinct  statutes  relating 
to  contested  elections  of  officers  from  the  statute  providing  for  a  contest  of 
an  election  under  the  local  option  law. 
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The  question  here  for  determinakion  is,  did  the  provision  of  the  statute 
conferring  jurisdiction  upon  the  county  judge  and  two  justices  of  the  peace 
to  try  contests  of  local  option  elections,  remain  in  force.  When  section  2666 
was  enacted,  the  general  assembly  in  (^ect,  wrote  into  it  that  the  contests 
shall  be  heard  and  determined  by  a  board  .consisting  of  the  judge  of  the 
county  court  and  two  justices  of  the  peace  residing  nearest  the  courthouse. 
The  act  of  1898,  as  we  have  said,  only  conferred  jurisdiction  upon  the  board 
of  county  election  commissioners  to  try  contested  elections  of  officers.  The 
act  of  1900  only  provided  that  such  contests  should  be  tried  in  the  courts. 
As  the  general  assembly  in  effect,  wrote  in  the  section  of  the  local  option 
law  that  a  contested  election  under  it  should  be  determined  by  the  county 
judge  and  two  justices  of  the  peace,  it  is  evident  that  the  acts  of  1898  and 
1900  did  not  repeal  it,  because  no  reference  is  made  to  the  act;  therefore  it 
was  not  in  terms  repealed,  and  as  the  acts  did  not  relate  to  the  subject  of 
contested  elections  under  the  local  option  law,  it  can  not  be  held  that  it  did 
eo  by  implication.  If  the  words  had  been  actually  written  in  the  statute, 
which  we  have  said  in  effect  were  written  therein,  no  one  would  contend 
that  the  nets  of  1S98  or  1900  repealed  it.  The  office  of  county  judge  still 
exists,  likewise  the  office  of  justice  of  the  peace,  hence  the  locumbents  of 
these  offices  may  compose  the  board  to  determine  contested  elections  held 
under  the  local  option  law,  although  the  jurisdiction  has  been  taken  away 
from  them  to  try  contested  elections  of  officers.  We  have  peached  the  con- 
clusion that  the  county  judge  and  two  justices  of  the  peace  compose  the 
board  to  try  the  contested  election  in  question. 

The  judgment  is  affirmed. 


SEVEN  HILLS  CHAUTAUQUA  CO.  v.  CHASE  BROS.  CO..  &c. 
(Filed  June  10,  1904— Not  to  be  reported.) 

1.  Principal  and  ag^nt — Authority  of  agent— Where,  by  the  terms  of  em- 
ployment of  an  agent  to  sell  trees,  it  was  expressly  stipulated  that  he  was 
not  to  make  any  agreement  or  promise  of  any  kind,  verbal  or  written, 
other  than  those  entered  upon  the  regular  order  blanks  of  his  com- 
pany, a  contract  entered  into  with  a  purchaser  by  him  in  excess  of  the  au- 
thority thus  conferred  upon  him,  which  was  not  accepted  by  his  employers, 
will  not  be  enforced. 

2.  Same—In  the  absence  of  special  authority  to  bind  a  principal,  a  drum- 
mer can  merely  solicit  and  transmit  the  order,  and  the  contract  of  sale  does 
not  become  complete  until  the  order  is  accepted  by  the  principal. 

L.  P.  Tanner  for  appellant. 

Powers  &  Anderson  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

The  appellant,  the  Seven  Hills  Chautauqua  Co.,  a  Kentucky  corporation, 
brought  this  action  against  Chase  Bros.  Co.,  a  New  York  corporation,  doing 
business  as  nurserymen  at  Bochester  N.  Y. ,  to  recover  1875  in  damages  for 
an  alleged  failure  to  deliver  to  them  at  Owensboro,  Ky.,  five  hundred  Caro- 
lina poplar  trees  during  the  season  of  1902,  in  compliance  with  the  follow- 
ing written  contract : 
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"For  aod  in  consideration  of  $136  Chase  Bros.    Co.,  Rochester,  N.  Y., 

party  of  the  first  part,  agrees  to  sell,  with  the  provisions  set  forth  below,  to 

the  Seven  Hills   Chautauqua   ^'O.,  partj  of  the  second  part,  five   hundred 

Carolina  poplar  trees  F.  O.  B.  Owensboro,  Ky. ,  described  as  follows :  Trees 

to  be  uniform  in  size,  first  grade,  not  less  than  twelve  feet  long,  nor  three 

inches  in  diameter  at  base,  and  to  I^e  three  years  of  age.     Party  of  first  part 

agrees  that  all  trees  dying  shall  be  replaced  by  live  trees  at  the  end  of  twelve 

months.    The  party  of  the  second  part,  Seven  Hills  Chautauqua  Co.,  agrees 

to  pay  party  of  the  first  part  $100,  the  amount  named  as  consideration,  upon 

the  delivery  of  said  trees  in  accordance  with  the  terms  of  the  above  contract. 

The  party  of  the  first  part,  Chase  Bros.  Co. ,  agrees  that  party  of  the  second 

part,  the  Seven  Hills  Chautauqua  Co. ,  shall  retain  $25  of  the  consideration 

above  named  for  seven  months,  as  guarantee  of  the  fulfillment  of  the  terms 

of  this  contract. 

••October  30,  1902. 

••CHASE  BROS.  CO., 

•'By  C.  V.  BARNES,  Agont. 

••SEVEN  HILLS  CHAUTAUQUA  CO., 

••By  W.  G.  ARCHER.  Super." 

The  defendant,  in  its  answer,  alleged  that  it  was  engaged  in  the  business 
of  growing  and  selling  fruit  and  other  ornamental  trees  and  flowers  in 
Rochester,  N.  Y.-,  and  that  it  sold  the  products  of  Its  nursery  through 
drummers,  on  onlers  from  persons  desiring  to  purchase  their  goods,  and 
which  were  always  subject  to  their  acceptance  or  refusal ;  that  C.  V.  Barnes 
was  one  of  their  drummers;  that  it  received  from  him  in  due  course  of  mail 
on  one  of  their  order  blanks  an  order  signed  by  the  plninti£f,  asking  it  to 
ship  to  the  plaintiff  five  hundred  Carolina  poplar  trt^es,  three  years  old, 
twelve  feet  high  and  three  inches  in  diameter  at  base;  that  accompanying 
the  order  was  a  copy  of  the  alleged  contract  filed  with  plaintiff's  petition; 
that  it  refused  to  accept  the  order  or  sign  the  contract,  and  immediately 
gave  notice  thereof  to  the  plaintiff  and  returned  the  order  and  copy  of  the 
contract  to  Barnes.  They  further  allege  that  Barnes  had  no  authority  to 
sign  its  name  to  the  contract  filed  with  plaintiff *b  petition,  or  to  agree  for 
it  to  ship  or  deliver  the  trees  therein  contracted  for,  and  that  these  facts  were 
well  known  to  the  plaintiff;  that  the  limit  of  his  authority  was  to  solicit  and 
transmit  orders  to  them  for  their  acceptance  or  rejection ;  and  that  this  fact 
was  well  known  to  the  plaintiff.  The  pleadings  were  made  up  by  reply  and 
rejoinder.  Upon  the  trial  of  the  case  before  a  jury,  the  circuit  judge  directed 
a  verdict  for  the  defendant,  and  the  plaintiff  has  appealed. 

A  copy  of  the  oontract  evidencing  the  terms  of  C.  Y.  Barnes'  employment 
by  Chase  Bros.  Co.  appears  in  the  record,  and  it  is  expressly  stipulated 
therein  that  he  was  not  to  make  any  agreement  or  promise  of  any  kind, 
verbal  or  written,  with  a  customer,  other  than  those  entered  upon  the  regu- 
lar blank  orders  of  the  company,  and  which  were  required  to  be  signed  in 
duplicate  by  the  customer,  one  of  which  was  to  be  forwarded  to  the  nursery 
company  in  New  York,  and  the  other  left  with  the  customer.  On  the  Slst 
of  August,  1003,  Barnes  wrote  to  the  nursery  company  for  prices  on  one 
thousand  Garolloa  poplar  trees  to  be  consigned  to  appellant  in  the  fall,  re- 
questing that  the  height  and  dlametar  of  such  trees  should  be  given.    The 
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company  responded  that  they  would  furnish  one  thousand  selected  Carolina 
poplar  trees,  eight  to  ten  feet  high,  for  $276,  or  the  same  number  from  five 
to  eight  feet  high,  for  $186,  to  be  paid  for  in  cash  on  delivery.  This  letter 
was  shown  to  the  plaintiff.  On  September  16, 1900,  the  company  in  response 
to  a  letter  from  Barnes  asking  a  reduction  of  the  price,  offered  to  furnish 
one  thousand  Carolina  poplar  trees,  eight  to  ten  feet  in  height,  for  IS50,  to 
be  paid  for  in  cash.  This  letter  specified  that  these  trees  would  measure 
from  one  and  three-fourths  to  two  and  one-fourth  inches  in  diameter,  three 
inches  above  the  ground.  On  September  22,  1009,  Barnes,  at  the  request  of 
plaintiff,  wrote  the  company  for  informatiop  as  to  the  size  of  their  four- 
year-old  trees,  height  and  diameter,  and  for  prices  thereon.  In  response  to 
this  letter,  the  nursery  company  advised  against  the  use  of  four-year-old 
trees  for  various  reasons.  It  is  also  shown  that  they  had  no  poplar  tree» 
four  years  old,  or  poplars  three  inches  in  diameter  at  the  base.  It  is  shown 
that  Barnes  was  simply  a  traveling  salesman  for  the  appellee,  without  au- 
thority  to  do  more  than  solicit  orders  for  the  products  of  the  nursery,  which 
were  always  subject  to  their  approval.  It  also  appears  that  appellant  knew 
the  instruction  which  had  been  given  to  Barnes  by  the  nursery  comiiany,  a» 
to  the  prices  and  size  of  the  poplar  trees,  which  they  were  willing  to  furnish 
to  them,  and  that  the  trees  stipulated  for  in  the  contract  were  of  a  much 
larger  and  more  valuable  character.  In  fact,  the  proof  shows  that  such 
trees  sold  at  |1  each  at  the  nursery  in  Rochester. 

In  Charles  Brown  Grocery  Co.  v.  Beckett,  &c. .  88  Ky.  Law  Bep. ,  996,  thift 
court  \iuoted  and  approved  the  rule  laid  down  in  6  A.  &  £.  En.  of  Law,  8d 
edition,  827,  as  to  the  authority  of  drummers  to  bind  their  principals;  it  la 
in  these  words:  '*In  the  absence  of  special  authority  to  bind  their  prin- 
cipals, the  drummer  can  merely  solicit  and  transmit  the  order,  and  the  oon- 
tract  of  sale  dose  not  become  complete  until  the  order  is  accepted  by  hl& 
piincipal."    John  Matthews  Produce  Co.  v.  Rents,  28  Ky.  Law  Rep.,  1628. > 

We  think  these  cases  are  conclusive  of  the  one  at  bar,  and  that  the  trial 
court  properly  instructed  the  jury  to  find  for  the  defendant. 

Judgment  affirmed. 


^Y\e  Kei^tlicky  I^aW  Reporter 
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WILSON  V.  THE  ALPINE  COAL  CO. 
(Filed  June  10,  1904.) 

1.  Pleading— Sufficiency  of  petition— In  an  action  by  one  employed  as  a 
SQireyor  in  locating  an  entr;  to  a  coal  mine,  and  who  was  injured  by  the 
falling  of  coal  and  stone  from  the  roof  of  the  mine,  an  allegation  in  plain- 
tiff's petition  for  damages,  "that  by  the  carelessness  and  negligence  of  the 
defendant  and  the  superintendent  and  those  in  charge  and  control  of  the 
mine,  large  quantities  of  slate,  and  stone  lying  about  the  vein  of  coal  in  the 
entry  thereof,  where  plaintiff 's  duties  called  him.  where  the  coal  had  been 
removed,  had  beoome  loose  and  unsafe  and  dangerous  to  persons  entering 
said  mines,  with  no  support  thereunder,"  were  sufficient  to  sustain  his 
action. 

2.  Cured  by  answer— Even  if  these  allegations  were  insufficient  in  failing 
to  allege  that  the  defendant  knew  of  the  dangerous  condition  of  the  mine, 
they  were  cured  by  the  answer  which  averred  that  the  plaintiff  had  notice 
of  the  dangerous  condition  of  the  mine,  and  was  notified  not  to  place  himself 
at  the  point  where  he  was  injured. 

S.  Relative  duties  of  servant  and  master^It  was  not  the  business  of  the 
plaintiff  in  the  performance  of  his  duty  to  inspect  the  mine,  and  he  had  the 
right  to  rely  on  the  defendant  to  perform  that  duty  and  keep  the  mine  in  a 
reasonably  safe  condition,  and  this  duty  is  personal  to  the  master  and  can 
not  be  delegated  to  another. 

Ylrgil  P.  Smith  and  W.  A.  Morrow  for  appellant. 

O.  H.  Waddle  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Appellee  operates  a  coal  mine.  Appellant  was  an  employe  of  the  appellee 
and  was  assisting  an  engineer  in  the  employ  of  appellee  in  surveying  and 
locating  an  entry  in  the  mine  and  in  fixing  the  courses  and  distances  for  the 
information  of  those  engaged  in  mining  coal.  The  employment  of  appellant 
was  that  of  a  common  laborer  and  he  performed  his  duty  under  the  direction 
of  the  engineer.    His  position  was  similar  to  that  of  a  chain  carrier  in  sur- 

vol.  26—22 
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▼eying  the  surface  of  land.  The  evidence  conduces  to  show  that  they  i?eie 
engaged  in  the  work  at  night  by  the  aid  of  lamps;  that  the  engineer  had 
'^stationed  the  appellant  at  a  point  in  the  entry  of  the  mine,  to  hold  a  lamp 
•'to  aid  ia  the  measurement  of  the  distance  between  that  and  another  point, 
anfl'Whi'le  standing  there  large  quantities  of  coal  and  stone  fell  from  the 
TOoV  on  his  foot  and  crushed  it;  that  the  roof  of  the  mine  was  not  supported 
•  by  props  or  supports  at  the  place  where  the  accident  happened,  to  prevent  it 
'  from  falling,  and  that  the  character  of  the  material  overhead  was  shelly  and 
^f ull  of  seams  and  cracks,  and  that  the  safety  of  those  entering  the  mines  re- 
quired a  support  overhead.  The  foregoing  is  the  substance  of  the  evidence 
offered  on  the  trial.  The  court  gave  the  jury  a  peremptory  instruction  to 
^nd  for  the  defendant. 

Appellee  urges  that  the  court  did  not  err,  because:  First,  that  the  evidence 
<did  not  authorize  the  submission  of  the  case  to  the  jury;  second,  that  the 
^petition  did  not  state  a  cause  of  action. 

Appefllant  was  not  engaged  in  mining  coal;  he  had  nothing  to  do  with  the 
'^operations  in  the  mine,  except  to  serve  under  the  engineer  in  making  a  sur- 
-vey  for  the  purpose  of  locating  an  entry,  etc.  To  discharge  this  duty  It  was 
neoessary  to  go  into  the  entry  of  the  mines  on  the  occasion  when  he  was  in- 
jured. It  was  not  his  business  to  inspect  the  mines;  he  had  the  right  to  rely 
upon  the  appellee  to  perform  that  duty  and  to  keep  the  mines  in  a  reason- 
^ably  «afe  condition.  Before  entering  the  mines  appellant  had  the  right  to 
:a88uine  that  the  appellee  had  performed  its  duty  in  that  respeot.  The  mas- 
'ter  Is  not  held  bound  as  the  insurer  of  the  safety  of  the  plaoe  in  which  he 
puts  his  servant,  but  he  is  bound  to  exercise  that  care  and  diligence  propor- 
tionate to  the  occupation  which  a  reasonably  prudent  man  would  exercise 
under  like  circumstances,  both  to  provide  and  keep  in  a  reasonably  safe  con- 
iditlon  the  place  where  the  servant  is  put  at  work.  This  duty  is  personal  to 
<he  master,  and  can  not  be  so  delegated  as  to  relieve  him  of  liability.  It  Is 
«the  duty  of  a  master  operating  a  coal  mine,  to  have  the  duty  of  inspection 
performed  by  a  competent  inspector,  for  the  eye  of  such  one  might  discover 
•defects  in  the  mines  which  might  not  be  discovered  by  a  servant,  and,  if  it 
^as,  he  might  not  fully  comprehend  its  significance,  and  the  danger  threat* 
^ened.  (Ashland  Coal  and  Iron  Co.  v.  Wallace,  101  Ky.,  626.)  If  the  roof 
was  in  the  condition  described  in  the  testimony,  if  an  inspection  had  been 
made  its  dangerous  condition  would  have  been  discovered.  The  fact  that  it 
xemaiued  in  that  condition  indicates  that  it  was  not  inspected,  or  that  if  it 
^was,  the  appellee  failed  to  have  proper  supports  placed  under  the  roof,  and 
4ihus  prevent  it  imperilling  the  lives  of  its  servants.  If  the  testimony  of  the 
•appellant  be  true,  but  one  Inference  can  be  drawn  from  it,  and  that  is,  that 
->the  appellee  was  guilty  of  negligence  in  allowing  the  roof  of  the  mine  to  re- 
in aln  in  the  condition  shown  by  the  testimony. 

It  is  averred  in  the  petition  "that  by  the  carelessness  and  negligence  of 
the  defendant  and  the  superintendent  and  those  in  charge  and  control  of  the 
«aid  mines,  large  quantities  of  slate  and  stone  lying  about  the  vein  of  ooal 
and  in  the  entry  of  said  mines  where  the  coal  has  been  removed  from,  and 
in  the  entry  where  his  duties  called  him,  had  become  loose,  unsafe  and  dan- 
gerous, and  was  suffered  and  permitted  to  remain  loose,  dangerous  and  un- 
safe to  persons  entering  the  said  mines,  and  with  no  support  thereunder." 
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It  is  insisted  that  in  addition  to  this  averment  that  there  shonld  have  been 
-one  to  the  effect  that  the  defendant  knew  of  the  nnsafe  and  dangerous  oon« 
-dition  of  the  mines.  It  is  charged  that  the  mines  were  in  that  unsafe  and 
dangerous  condition  by  reason  of  the  carelessness  and  negligence  of  the  de- 
fendant. The  right  to  recover  is  based  upon  a  breach  of  duty  of  the  defend- 
ant in  allowing  the  mines  to  become  unsafe  and  dangerous.  It  was  the 
duty  of  the  defendant  to  inspect  the  mines.  In  our  opinion  the  averments 
of  the  i)etition  are  suflScient.  It  is  also  claimed  that  the  petition  was  defec- 
tive, because  there  was  no  averment  that  the  plaintiff  did  not  know  of  the 
unsafe  and  dangerous  condition  of  the  mines  and  could  not  have  known  it 
by  the  exercise  of  ordinary  care.  If  the  omission  of  this  averment  rendered 
the  petition  defective,  it  was  cured  by  the  answer,  because  it  is  there  averred 
that  the  plaintiff  had  notice  of  the  dangerous  character  of  the  roof  where  the 
injury  was  received,  and  he  was  notified  not  to  place  himself  at  that  i)oint. 
This  is  equivalent  to  charging  that  he  had  knowledge  of  the  unsafe  and 
dangerous  condition  of  the  mines.  In  our  opinion  the  court  should  have 
•allowed  the  case  to  remain  with  the  jury  under  proper  instructions. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


NEW  TOBK  LIFE  INSURANCE  CO.  v.  M£INK£N*S  ADM'B. 

(Filed  June  10,  1904— Not  to  be  reported. ) 

Humphrey,  Burnett  &  Humphrey  and  Jas.  H.  Mcintosh  for  appellant. 

C.  H.  Shield  and  Eli  H.  Brown  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Divi- 
sion. 

Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing. 

The  learned  counsel  for  apfiellee  insist  in  the  petition  for  rehearing  that 
the  court  has  misunderstood  their  real  contention  in  the  case.  They  say : 
"'What  we  asked  the  court  to  decide  was,  and  is,  what  was  the  legal  effect 
of  the  aooeptanoe  of  Meinken's  $15  and  114.60  in  money  and  his  notes  for 
•44.60  and  190  in  payment  or  settlement  of  the  third  annual  premium,  and 
the  retention  of  the  money  and  the  note  for  tSO  without  an  offer  to  return 
-either  the  money  or  the  note?*' 

This  question  was  considered  by  the  court  on  the  hearing,  and  in  the  latter 
part  of  the  opinion  the  authorities  bearing  upon  it  are  collected.  The  ques- 
tion was  not  more  fully  discussed  in  the  opinion  for  the  reason  that  in  the 
recent  case  of  fidelity  Mutual  Life  Insurance  Co.  v.  Price,  25  Ky.  Law  Rep., 
1148,  it  was  considered  at  length  and  decided  adversely  to  appellee's  con- 
tention. The  previous  decisions  of  the  court  are  cited  and  discussed  in  that 
5>plnion. 

Petition  overruled. 
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FIDELITY  NATIONAL  BANK'S,  OF  CINCINNATI,  O.,  BECEIYEB;. 

&o.  ▼.  YOUTSEY,  BECEIVER.  Ac. 

(Filed  June  10,  1004— Not  to  be  reported.) 

1.  CommissloDera  and  reoeiyers— Fees  of— Where  the  reoetTer  of  a  national 
bank  rendered  Beryioes  to  the  extent  of  investing  by  order  of  oourt  160,000  of 
the  truBt  funds  in  government  bonds,  and  in  addition  was'  engaged  flfteenr 
days  in  taking  depositions,  12.200  was  adequate  compensation  for  such  ser- 
vices and  the  oourt  erred  in  allowing  a  sum  in  excess  of  that. 

2.  Same— The  statute  is  specific  as  to  the  compensation  of  receivers  in  re- 
oeiving  and  paying  out  money  under  an  order  of  court,  and  where  no  ser- 
vices are  performed  which  are  not  contemplated  by  statute,  the  allowance^ 
of  a  greater  sum  than  that  fixed  by  law  will  not  be  upheld. 

W.  H.  Mackoy  and  John  W.  Herron  for  appellants. 

Otto  WolfiT  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

J.  J.  Youtsey  was  reoeiver  of  the  Campbell  Circuit  Court.  Under  ai» 
order  of  the  court,  made  in  this  action,  there  came  Into  his  hands  nearly 
one  hundred  thousand  dollars.  Under  an  order  of  the  court,  he  invested 
about*  fifty  thousand  dollars  of  the  fund  in  government  bonds  to  await  the- 
flnal  judgment  of  the  court.  In  addition  to  rendering  services  as  reoeiver, 
one  branch  of  the  case  was  referred  to  him  as  special  commissioner.  He 
was  engaged  fifteen  days  in  taking  testimony.  How  long  he  was  engaffedi 
in  making  his  report  does  not  appear,  as  he  never  made  any  written  state- 
ment as  to  the  time  employed  as  special  commissioner.  Before  the  final 
order  in  the  case,  he  asked  the  court  to  fix  his  compensation  for  his  servioes- 
as  receiver  and  special  commiBsioner  at  16,000,  this  to  include  the  12,200,. 
which  had  been  previously  allowed  and  paid  to  him.  The  oourt  allowed 
him  $2,800  in  addition  to  the  12,200,  making  a  total  of  16,000.  The  appel- 
lants in  the  court  below  objected  to  the  allowance  of  the  12,800,  and  from^ 
that  judgment  this  appeal  is  prosecuted. 

The  fees  of  receivers  and  commissioners  are  fixed  by  section  1740,  Ken- 
tucky Statutes,  which  are  as  follows:  "To  master  commissioner  or  receiver, 
where  the  amount  is  not  agreed  upon  by  the  parties,  for  each  day  they  are- 
aotually  engaged,  three  dollars  For  receiving  and  paying  out  money  under 
an  order  of  court,  where  the  amount  is  one  thousand  dollars  or  less,  two  per- 
oentum.  Where  the  amount  is  more  than  one  thousand  dollars,  but  does 
not  exceed  two  thousand  dollars,  two  per  centum  on  the  first  one  thousand, 
and  one  and  one-half  per  centum  on  the  excess.  Where  the  amount  Is  more 
than  two  thousand,  but  does  not  exceed  five  thousand  dollars,  two  per 
centum  on  the  first  thousand,  one  and  one-half  per  centum  on  the  seoond 
one  thousand,  and  one  per  centum  on  the  excess.  Where  the  amount  is  over' 
five  thousand  dollars,  he  shall  receive  fees  on  the  first  five  thousand  dollars 
as  above  provided,  and  one-half  of  one  per  centum  on  the  remainder." 

By  the  provision  of  this  act,  Youtsey  was  only  entitled  to  three  dollars  a 
day  as  special  commissioner  for  the  time  actually  engaged.  The  statute  is 
specific  as  to  the  compensation  of  receivers  in  receiving  and  paying  out 
money  under  an  order  of  oourt.    This  court  in   McHenry  v.  Winston,  101^ 
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Sy.,  807;  Busaell  v.  Averltt,  19  Ey.  Law  Bep.,  909;  Wathen  ▼.  England,  19 
Ky.  Law  Rep.,  1601;  Morgan  v.  Wiokliffe,  94  Ky.  LawBep.,  1089,  have  held 
that  the  statute  fixes  the  allpwanoes  which  oomniissioners  and  reoelTen 
«hall  have  for  servioes  desorlbed  In  the  statute.    There  are  other  kinds  of 
servioee  which  a  reoelrer  may  render  for  which  the  court  may  make  a  rea« 
sonable  allowance,  as  In  the  cases  of  Sherley  y.  Mattingly  &  Son,  21  Ey.  Law 
Bep.,  889,  and  Spears  v.  Thomas,  Beceiver,  &c.,  21  Ky.  Law  Bep.,  1164.    In 
•this  case  the  receiver  performed  no  serTlces  not  contemplated  by  the  statute, 
-except  the  inyestment  of  the  money  in  United  States  bonds.    If  this  invest- 
ment  waa  treated  as  a  collection  and  disbursement,  his  total  allowance  as 
-reoelver  should  not  have  been  as  much  as  $1,000.    Under  section  896,  Ken- 
tucky Statutes,  he  was  not  entitled  to  an  allowance  as  commissioner,  be- 
-cause  he  did  not  file  a  statement  under  oath  showing  the  number  of  days  he 
was  employed.    There  was  no  question  made  in  the  court  below  as  to  the 
•allowance  of  the  $2,200  for  services  as  receiver  and  commissioner,  and  for 
that  reason  we  will  not  review  the  action  of  the  court  in  making  that  allow- 
•ance,  except  for  the  purpose  of  determining  whether  it  was  suflScient  com- 
pensation for  the  servioes  rendered.    We  are  of  the  opinion  that  the  $2,200 
was  ample  compensation  for  the  services  rendered  by  Youtsey  as  receiver 
and  special  commissioner ;  therefore,  the  court  erred  in  allowing  the  $2,800  in 
addition  thereto.    Some  of  the  cases  relied  upon  by  counsel  for  the  appellee 
were  decided  before  the  adoption  of  the  present  statute.    Where  the  receiver 
only  receives  and  disburses  money,  it  is  not  competent  to  prove  the  value 
•of  services,  because  the  statute  fixes  the  compensation. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


TATE  V.  ILLINOIS  CENTBAL  B.  B.  CO. 

(Filed  June  10,  1004— Not  to  be  reported. ) 

•J.  C.  Speight  and  H.  L.  Anderson  for  appellant. 

J.  M.  Dickinson  and  Pirtle  &  Trabue  for  appellee. 

Judge  Paynter  delivered  the  following  dissenting  opinion : 

If  there  can  be  a  recovery  In  this  case,  it  must  be  done  upon  the  theory 
«that  the  appellee  was  guilty  of  a  breach  of  duty  in  the  failure  of  its  depot 
-agent  to  exercise  proper  care  to  protect  appellant  from  assault  and  insult. 
The  evidence  is,  that  the  agent  was  in  the  ticket  ofSce  immediately  before 
3ooiie  entered  the  waiting  room ;  that  the  window  of  that  office  was  raised ; 
4hat  n  o  one  who  testified  saw  him  during  the  time  either  of  the  events 
-transpired  of  which  complaint  is  made;  that  the  appellant  did  not  complain 
:to  him  about  the  conduct  of  Boone,  or  tell  him  of  it.  It  is  also  shown  that 
there  were  telegraph  instruments  in  the  ticket  office  making  a  noiso.  The 
•only  way  to  reach  the  conclusion  that  the  agent  had  knowledge  of  what 
>tran8pired,  is  to  infer  it  from  the  fact  that  the  agent  was  in  the  ticket  office 
with  the  window  raised.  When  this  is  done,  another  fact  must  be  found,  to 
wit:  That  after  obtaining  that  knowledge  he  could,  by  the  exercise  of 
proper  diligence,  have  saved  appellant  from  the  assault  and  insult.  The 
•evidence  tends  to  show  that  Boone  was  not  talking  in  a  loud  tone  of  voice, 
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and  it  would  be  a  mere  guess  to  say  that  the  agent  heard  him.  There  is  na 
erideuoe  showing  that  the  agent  had  any  reason  to  apprehend  the  assaults 
If  the  ticket  agent  had  heard  the  first  word  that  Boone  addressed  tc  the  ap- 
pellant, he  could  not  have  reached  the  waiting  room  until  the  last  one  waa 
•poken.  When  Boone  left  the  waiting  room,  even  if  the  agent  had  beeiv. 
aware  of  his  conduct,  he  had  no  reason  to  believe  he  would  return  and  re- 
new it.  The  appellant  did  not  apprehend  it,  for  he  returned  to  the  waiting- 
room  with  a  feeling  of  security.  The  second  attack  was  as  sudden  as  tha 
lint,  and  was  Aver  so  soon  that  the  agent  could  not  have  prevented  it,  if  he- 
had  been  at  the  ticket  office  window.  While  Boone's  conduct  was  unpro- 
voked, we  are  of  the  opinion  that  the  appellee,  in  the  exercise  of  proper- 
Vigilance,  could  not  have  anticipated  and  prevented  it. 


OBTH,  &c.  V.  PARK  &  CO. 

(Filed  June  10.  1904— Not  to  be  reported. ) 

Lane  &  Harrison  for  Orth,  &c. 

Hardin  H.  Herr,  Tyler  Bamett  and  B.  L.  Greene  for  Parks. 

H.  L.  Stone  for  City  of  Louisville. 

Helm,  Bruce  Ss  Helm  and  Benjamin  D.  Warfleld  for  L.  &  N.  B.  B.  Co. 

Appeal  from  the  Jefferson  Circuit  Court,  Chancery  Branch,  First  Oi-- 
vision. 

Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing : 

In  entering  the  judgment  of  affirmance  herein  the  clerk  entered  a  judg- 
ment in  favor  of  appellees,  awarding  them  10  per  cent,  damages  on  the- 
amount  superseded.  Appellees  have  entered  a  motion  to  correct  the  man^ 
date  in  so  far  as  it  awarded  damages  against  them. 

The  property  owner  is  not  personally  liable  for  an  assessment  to  pay  for 
a  street  improvement.  The  property  assessed  is  only  liable.  The  proceed- 
ing to  enforce  the  assessment  is  strictly,  therefore,  a  proceeding  in  rem  or 
against  the  property.  (Meyer  v.  Covington,  108  Ky.,  646;  Barker  v.  South  Con- 
struction Co. ,  20  Ky.  Law  Rep. ,  796 ;  Woodward  v.  Collett,  90  Ky.  Law 
Rep.,  1068;  Fehler  v.  Gosnell,  99  Ky.,  884;  Bit7er  v.  O'Brien,  91  Ky.  Law- 
Bep.,  1810;  Henderson  v.  Lambert,  14  Bush,  80;  Kentucky  Statutes,  section 
2884.) 

It  has  been  held  by  this  court  in  a  long  line  of  decisions,  that  10  per  cent, 
damages  will  not  be  awarded  on  the  affirmance  of  a  judgment  in  a  proceed- 
ing strictly  in  rem,  where  the  judgment  has  been  superseded.  (Worsham  v. 
Lancaster.  104  Ky..  813;  Cornwall  v.  Fletcher,  9  Ky.  Law  Rep.,  408;  Rosa 
V.  Wilson,  7  Bush.  86;  Wilson  v.  Pope,  14  B.  Monroe,  88;  Wood  v.  Roman.  & 
B.  Monroe,  145;  Simrall  v.  Reid,  9  Dana,  65;  Talbott  v.  Morton,  5  Littell, 
898;  Hargis  v.  Mayes,  20  Ky.  Law  Rep.,  1965. ) 

The  motion  to  correct  the  mandate,  in  so  far  as  it  awards  damages  on  th^ 
amount  superseded  is,  therefore,  sustained. 


STAGE  v.  OOliHONWEALTH.  34^ 

UNION  CENTRAL  LIFB  INS.  CO.  v.  GALVIN.  GUARDIAN. 

(Filed  June  10,  1904— Not  to  be  reported. ) 

Life  iDsnrance— Payment  of  premium— Former  appeal— Where  it  was  held. 
OD  a  former  appeal  to  this  oourt  that  the  execution  of  a  note  for  in8uraiio» 
premium  by  a  third  party,  which  was  accepted  by  the  company,  did  not- 
render  a  policy  void  which  contained  the  proTision  that  the  policy  shoold' 
be  Toid  if  the  flmt  three  notes  executed  to  the  company  were  not  paid ;  ib«r- 
opinion  on  that  appeal  is  the  law  of  the  case,  and  where  the  facts  were  dd- 
disputed  there  was  nothing  to  submit  to  the  jury  upon  the  return  of  tli» 
case  to  the  lower  court. 

Burnett  S&  Burnett  for  appellant. 

Forcht  As  Field  and  W.  W.  Thum  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  DiTl- 
sion. 

Opinion  of  the  court  by  Judge  Hobson. 

On  February  1,  1900.  Sallie  E.  Oalvin  made  an  application  to  appellee  for 
a  policy  insuring  her  life  In  the  sum  of  $1,000  in  favor  of  her  child,  W.  T. 
Galvin. 

'  She  had  at  the  time  the  money  to  pay  the  first  premium,  but  for  some- 
reason  not  explained  the  agent  took  her  husband's  note  for  it,  due  In  foor- 
months  and  delivered  to  her  a  binding  receipt  as  though  the  premium  wa» 
paid  in  cash.    The  husband  neglected  to  pay  his  note  at  maturity,  and  wbeni 
he  offered  to  pay  it  the  company  declined  to  receive  it.    Subsequently  Mrs^ 
Galvin  died,  and  this  suit  having  been  brought  upon  the  policy,  the  clnnlt* 
court,  at  the  conclusion  of  the  evidence,  instructed  the  jury  peremptorily  to^ 
And  for  the  defendant.    On  appeal  from  the  judgment  entered  on  the  verdiot- 
of  the  jury  in  favor  of  the  defendant,  it  was  held  by  this  court  that  the  pro- 
vision contained  in  the  policy  making  it  void  if  any  notes  given  to  the  oom- 
pany  for  the  first  three  annual  premiums  were  not  paid,  referred  only  to* 
notes  executed  by  the  assured  and  not  to  notes  executed  by  a  third  party », 
taken  by  the  company  and  accepted  In  satisfaction  of  the  liability  of  the- 
assured.    (Galvin  v.  Union  Central  Life  Insurance  Co.,  34  Ky.  Law  Rei»., 
2153.)    On  the  return  of  the  case  to  the  circuit  oourt  it  was  tried  again,  aod.. 
at  the  conclusion  of  the  evidence  the  court  peremptorily  instructed  the  jury- 
to  find  for  the  plaintiff  and  the  defendant  appeals.    The  opinion  rendered 
on  the  former  appetkl  is  the  law  of  the  case.    The  facts  were  undisputed. 
The  contract  was  in  writing  and  there  was  nothing  to  submit  to  the  jury. 
If  the  failure  to  pay  the  note  did  not  avoid  the  policy  as  had  been  held  oik* 
the  former  appeal,  there  was  no  reason  why  the  plaintiff  should  not  recover^. 

Judgment  affirmed. 


STACK  V.  COMMONWEALTH. 

(Filed  June  14,  1904.) 

1.  Office  and  officer— Usurpation— Tie  vote  for  councilmen — Proceedings^ 
thereunder^ Action  by  attorney  general— In  a  proceeding  by  the  attomejr 
general  against  the  appellant  for  usurpation  of  the  office  of  councilman  fronk. 
the  fourth  ward  of  the  city  of  Dayton^  a  fourth  class  city,  the  respondents 
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rasts  hlB  claim  to  be  a  member  of  said  board  for  the  term  beginning  Deoem- 
ber  7,  1908,  solely  upon  a  certificate  issued  to  him  on  November  88,  1008,  by 
order  of  the  board  of  conncilmen  of  the  city  of  Dayton,  whose  term  of  ofBoe 
expired  on  the  very  day  on  which  the  term  of  the  council  of  which  the  ap- 
I>ellant  claims  to  be  a  member  began,  and  the  approval  of  the  mayor  of  said 
certificate  on  November  24,  1903,  to  which  response  a  general  demurrer  by 
the  Commonwealth  was  sustained.  Held — That  under  the  provisions  of  sub- 
section 5  of  section  169to,  Kentucky  Statutes,  providing  for  the  canvassing  of 
returns  and  the  issuing  of  certificates  of  election,  that  no  power  or  authority 
is  given  to  the  canvassing  board  to  determine  which  of  the  candidates  are 
elected  in  the  case  of  municipal  ofQcer.  In  such  case  their  duty  is  fully  dis- 
charged by  certifying  the  vote  to  the  common  council  of  such  municipality, 
and  under  the  provisions  of  the  charter  of  fourth  class  cities,  the  board  of 
councilmen  of  the  city  of  Dayton,  whose  term  of  ofBce  expired  December  .7i 
1908,  had  no  power  or  authority  to  determine  who  had  been  elected  a  mem- 
ber of  the  board  of  council  of  said  city  for  the  succeeding  term ;  and,  there- 
fore, the  certificate  relied  on  by  appellant,  signed  by  the  city  clerk,  conferred 
on  him  no  right  to  discharge  the  duties  of  a  member  of  the  common  council 
of  said  city  whose  term  began  December  7,  1008. 

2.  Burden  of  proof— In  a  proceeding  instituted  by  the  State  to  test  the 
title  of  an  alleged  usurper,  the  burden  of  showing  the  right  or  title  to  the 
ofi3ce  alleged  to  be  usurped,  is  upon  the  respondent. 

Aubrey  Barbour  and  Bamsey  Washington  for  appellant. 

James  G.  &  B.  A.  Wright  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  proceeding  was  instituted  by  the  attorney  general  tinder  seotion  486 
of  the  Civil  Code,  against  Thos.  Stack  for  usurpation  of  the  olBce  of  counoil- 
man  from  the  fourth  ward  from  the  city  of  Dayton,  for  a  term  beginning  on 
the  7th  of  December,  1908.    The  petition  alleges  that  on  the  8d  of  November, 
1908,  a  genera]  election  was  held  in  the  fourth  ward  of  the  city  of  Dayton 
for  the  election  of  councilmen  to  represent  the  said  ward  for  a  term  of  two 
years,  beginning  on  the  7th  day  of  December,  1908,  and  that  at  the  election, 
Charles  Thomas  received  148  votes,  F.  A.  Dietz  189  votes,  and  the  defendant, 
Thos;  Stack,  189  votes;  that  the  defendant  was  not  elected  to  the  offloe  of 
councilman  in  said  city  for  said  ward  beginning  on  the  7th  of  December, 
1908,  but  that  notwithstanding  this  fact,  he  had  taken  the  oath  of  ofiSoe  and 
qualified  as  councilman  from  the  fourth  ward,  for  the  term  beginning  on  the 
7th  of  December,  1903,  and  had  usurped  and  entered  upon  and  then  was  in 
the  exercise  of  the  rights,  powers  and  duties  thereof,  wrongfully.    The  de- 
fendant answered  that  he  was  a  candidate  for  the  office  of  councilman  from 
the  fourth  ward  of  Dayton,  a  city  of  the  fourth  class,  at  an  election  held  on 
the  8d  of  November,' 1903,  at  which  he  received  189  votes  as  alleged  in  the 
petition;  and  that  on  November  16,  1903,  the  mayor  and  board  of  council- 
men  of  the  city  of  Dayton,  appointed  a  committee  of  said  board  to  canvass 
the  returns  of  the  election  for  the  city  offices  and  members  of  the  board  of 
councilmen  of  the  city  of  Dayton,  held  November  8,  1903,  as  certified  to  said 
board  of  councilmen  by  the  board  of  election  commissioners  of  Campbell 
county;  and  that  at  a  meeting  of  said  board  of  council  of  the  city  of  Day- 
ton, held  November  33,  1903,  said  committee  made  its  report,  and   by  the 
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tenng  of  Bald  report  rooommended  that  the  oertlfloate  of  election  of  oouncll- 
nan  of  the  fourth  ward  be  issued  to  the  defendant,  Thos.  Stack ;  tiiat  said 
report  was  duly  adopted  by  said  board  of  councilmen  on  the  said  23d  of  No- 
vember, 1903,  and  approved  by  the  mayor  November  34,  1003;  and  said  report 
•and  action  by  the  mayor  was  approved  by  the  said  board  of  oounoilmen  on 
December  7,  1903;  and  that  in  parsnanoe  of  said  action  of  said  board  of 
<»iiDciImen  and  said  mayor,  the  city  clerk  of  said*  city  of  Dayton  did,  on 
November  23,  1903,  Issue  a  certificate  of  election  to  this  defendant  as  a  mem- 
ber of  the  board  of  oounoilmen  for  the  fourth  ward  of  said  city  of  Dayton,  to 
serve  for  the  term  of  two  years  from  the  first  Monday  In  December,  190B, 
and  in  pursuance  of  said  certificate  of  election,  this  defendant  took  the  oath 
of  office  and  qualified  as  a  councilman,  and  denied  that  he  was  wrongfully 
in  the  exercise  of  the  rights,  powers  and  duties  thereof.  The  following  ex- 
hibit was  filed  with  the  answer: 

"Dayton,  Ey.,  November  88,  1903. 
"I,  Charles  A.  Bird,  city  clerk,  do  hereby  issue  this  certificate  to  Thos. 
Stack,  by  order  of  the  board  of  councilmen  of  the  city  of  Dayton,  Ky.  I  do 
hereby  certify  that  Thos.  Stack  has  been  elected  as  a  member  of  the  board 
-of  councilmen  for  the  fourth  ward  of  said  city  of  Dayton,  Ey.,  to  serve  for 
a  term  of  two  years  from  the  first  Monday  in  December,  1903.  By  order  of 
the  board  of  councilmen  of  the  city  of  Dayton. 

•*CHARLKS  A.  BIRD,  City  Clerk." 

The  folllowlng  amended  answer  was  subsequently  filed:  *'The  defendant 
for  amendment  to  his  answer  herein,  says  that  said  committee  appointed  on 
November  16,  1903,  as  alleged  in  said  petition,  and  said  board  of  council- 
men,  did  canvass  said  returns  as  certified  to  said  board  of  councilmen  by 
said  board  of  election  commissioners  of  Campbell  county ;  and  that  there- 
after said  oommlttee  reported  as  alleged  in  his  answer.*' 

A  general  demurrer  was  filed  by  the  plaintiff  to  the  answer  as  amended, 
and  sustained,  and  defendant  declining  to  plead  further,  it  was  adjudged 
that  he  had  usurped  the  office  of  councilman  in  the  city  of  Dayton  for  the 
term  beginning  on  the  7th  of  December,  1908,  and  that  he  be  ousted  there- 
from, and  from  that  Judgment  he  has  appealed.  In  a  proceeding  of  this 
chamoter  Instituted  by  the  Commonwealth,  the  burden  of  showing  right  or 
title  to  the  offloe  alleged  to  be  usurped,  is  upon  the  respondent.  (23  A.  & 
S.  En.  of  Law,  896,  and  authorities  there  cited. )  The  rule  Is  admirably 
stated  in  Mechem  on  Public  officers,  section  491,  as  follows:  "Where  a  pro- 
ceeding Is  instituted  by  and  on  behalf  of  the  State  in  Its  sovereign  capacity, 
to  test  the  title^of  an  alleged  usurper,  much  more  generality  of  allegation  is 
tolerated  than  in  cases  where  a  private  individual  is  the  prosecuting  party. 
The  title  to  all  offices  being  derived  from  the  State,  and  it  having  an  in- 
herent right  at  any  time  to  call  upon  one  who  assumes  to  exercise  the 
functions  of  a  public  office,  to  show  his  right  to  do  so,  it  is  evident  that  no 
specific  allegation  of  right,  or  title  upon  the  part  of  the  State  can  be  neces- 
sary. It  is  often  said,  therefore,  that  the  State  is  under  no  obligation  to 
show  anything  on  its  part;  and  that  the  charge  in  general  language  that 
the  respondent  has  entered  into,  usurped  and  unlawfully  exercised  the  func- 
tions of  a  certain  office,  is  all  that  is  required  to  put  him  to  his  answer. " 

The  respondent  in  this  case  rests  his  claim  to  be  a  member  of  the  board  of 
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oounoilmeD  of  the  oity  of  Dayton  for  the  term  beginning  on  the  7th  of  De- 
cember, 1908,  solely  upon  a  oertlfloate  Issued  to  him  on  the  28d  of  November^ 
1908,  by  order  of  the  board  of  oounollroen  of  the  city  of  Dayton,  whose  term 
of  office  expired  on  the  veiy  day  on  which  the  term  of  the  council  of  which 
appellant  claims  to  be  a  member,  began.  It  Is  true  that  he  alleged  that  thia 
certificate  was  approved  by  the  mayor  on  the  94th  of  NoTember,  19C8,  and 
that  the  action  of  the  mayor  was  approved  by  the  board  of  councllmen  on 
December  7,  1908,  but  construing  the  pleadings  most  strongly  against  the- 
defendant,  as  we  must,  all  that  this  answer  alleges  Is  the  approval  of  tbe- 
mayor  of  the  action  of  the  council,  and  their  ratification  of  his  act  before 
their  term  of  office  expired.  Subsection  6  of  section  1696a  of  the  Kentucky 
statutes  provides  for  the  canvassing  of  returns  of  an  election  by  the  county 
board,  and  the  issuing  of  certificates  of  election.  It  reads  as  follows:  "On 
the  next  day,  the  said  county  board  of  election  commissioners  shall  meet  in 
the  county  clerk's  office  between  10  and  18  o'clock  in  the  morning,  open  and 
canvass  the  returns  of  such  election,  and  give  triplicate  or  more  written  cer- 
tificates of  election  over  their  signatures,  of  those  who  have  received  the 
highest  number  of  votes  for  any  office,  exclusively  within  ^e  gift  of  the 
voters  of  the  county,  one  copy  of  the  certificate  to  be  retained  in  the  clerk 'a 
office,  another  delivered  to  each  of  the  persons  elected,  and  the  other  for- 
warded by  the  county  clerk  to  the  secretary  of  State  at  the  seat  of  govern- 
ment. For  offices  not  within  su3h  gift,  they  shall  give  duplicate  or  more 
written  certificates  over  their  signatures  of  the  number  of  votes  given  in  the 
county,  city,  town,  district,  or  precinct,  particularizing  therein  the  precinct 
at  which  the  votes  were  given,  one  copy  to  be  retained  in  the  clerk's  office,, 
one  delivered  to  the  sheriff,  and  one.  In  case  of  municipal  or  district  elec- 
tions, to  the  common  council  of  said  muuicipallty  or  the  governing  authority 
of  such  district." 

The  only  duty  Imposed  by  this  section  upon  the  county  board  of  election 
commissioners  In  cases  of  municipal  offices,  is  to  count  the  ballots  and 
certify  the  returns  to  the  common  council  of  such  municipality.  They  are 
not  authorized  in  such  oases  to  issue  certificates  of  election.  Subsection  11 
of  the  same  section  of  the  statute  provides  thac :  ** Where  the  canvassing 
board  of  two  or  more  counties  on  comparison  of  the  returns,  or  thu  board  of 
canvassers  for  a  county,  find  that  two  or  more  have  received  the  highest 
and  equal  number  of  votes  for  the  same  office,  they  shall,  by  lot,  determine 
which  of  the  candidates  is  elected." 

But  no  power  or  authority  is  given  to  the  canvassing  board  to  determine 
which  of  the  candidates  are  elected  in  the  case  of  municipal  officers.  In  such 
case  their  duty  is  fully  discharged  by  certifying  the  vote  to  the  common 
council  of  such  municipality;  that  this  was  the  purpose  of  the  general  as- 
sembly is  made  quite  clear  by  section  34Sfi  of  the  Kentucky  Statutes,  which 
Is  a  provision  of  the  charter  of  fourth  class  cities,  to  which  Dayton  belongs, 
and  which  reads  as  follows:  "In  case  of  a  vacancy  in  the  Lnmrd  by  deatti, 
resignation,  or  any  other  cause,  such  vacancy  shall  be  filled  as  hereinafter 
provided.  The  board  shall  meet  at  such  times  and  places  as  shall  be  pro- 
vided by  ordinance.  It  shall  judge  of  the  eligibility  and  election  returns  of 
its  members,  adopt  rules  for  its  proceedings  and  government,  and  enforce 
the  same  by  appropriate  fines,  not  exceeding  $10  for  each  offense;  and  three- 
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fourths  of  the  members  Totlng  afflrmatlyely  may,  for  good  oause,  expel  any 
member." 

Section  8568  of  the  Kentucky  Statutes,  which  Is  also  a  section  of  the  char- 
ten  of  fourth  class  cities,  proyides:  *'If  a  Taoanoy  shall  occur  in  any  elec- 
tive office,  inolnding  the  ofSce  of  councilman,  such  vacancy  shall  be  filled 
hj  the  board  of  council,  subject  to  the  proTisions  of  the  Constitution  ap- 
pUoable  thereto.  If  the  election  of  any  elective  officer  in  cities  of  this  class 
be  contested,  suoh  contest  shall  be  conducted  and  determined  as  provided  by^ 
lair  in  cases  of  election  of  county  officers. '' 

It  is  apparent  from  these  provisions  of  the  charter  of  fourth  class  citie» 
that  the  board  of  councilmen,  whose  term  of  office  expired  on  the  7th  day  of 
December,  1908,  had  no  power  or  authority  to  determine  who  had  beei> 
elected  a  member  of  the  board  of  council  of  the  city  of  Dayton  for  the  suc- 
ceeding term,  and  that  the  certificate  relied  on  by  the  appellant,  signed  by 
Cbaries  A.  Bird,  city  clerk,  conferred  upon  him  no  right  to  discharge  any 
of  the  duties  of  a  member  of  the  common  council  of  the  city  of  Dayton, 
whoie  term  began  on  the  7th  of  December,  1006.  But  it  has  been  suggested 
that  as  the  statute  has  made  the  board  of  common  council  of  cities  of  the- 
fourth  class  judges  of  the  eligibility  and  election  returns  of  its  members,  and 
conferred  upon  them  the  power  to  fill  vacancies,  that  the  courts  are  deprivedi 
ther^  of  jurisdiction  to  determine  the  question  in  proceedings  under  sec- 
tion 488  of  the  Civil  Code;  and  it  must  be  conceded  that  there  are  some  de- 
cisions of  courts  which  seem  to  approve  this  doctrine,  but  after  a  very  thor- 
ough examination  of  the  question,  we  have  reached  the  conclusion  that  the* 
great  weight  of  authority,  and  the  better  reason,  is  opposed  to  this  doctrine, 
and  the  rule  established  that  unless  the  statute  conferring  the  jurisdiction 
upon  the  common  council  to  judge  of  the  election  and  qualification  of  ita 
members  unequivocally  excludes,  by  express  provision  or  necessary  implica- 
tion, the  jurisdiction  of  the  courts,  that  it  remains  in  them,  and  that  con- 
ferred upon  the  council  is  only  concurrent  or  temporary.  This  rule  is  laid 
down  by  Dillon  on  Municipal  Corporations,  8d  edition,  203  and  203,  and 
notes;  McKeary's  American  Law  of  Elections,  section  295,  where  a  great- 
many  cases  have  been  collated  and  cited,  and  thu  23d  A.  &  E.  En.  of  Law, 
609.  As  the  board  of  council  of  the  city  of  Dayton,  whose  term  began  on 
the  first  Monday  in  December,  1903,  has  not  passed  upon  the  claim  of  appel- 
lant to  be  a  member  thereof,  it  is  unnecessary  for  us  to  decide  what  effect- 
might  be  given  by  the  court  to  their  determination  of  the  question,  if  they 
had  in  fact  so  acted. 

For  reasons  indicated  the  judgment  is  affirmed. 
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Gordon,  Gordon  &  Cox,  Plrtle  &  Trabue  and  J.  M.  Dickinson  for  appeU 
lant. 

Fox  &  Morrow  and  C.  J.  Waddell  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing :: 
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Gounael  seem  to  misapprehend  the  opinion.  We  said:  '*If  the  foreman 
liad  not  run  bis  hand  oar  negligently  on  the  time  of  the  train,  there  would 
iiaye  been  no  trouble  from  the  failure  to  gi^e  signals  of  the  approach  of  the 
tvAln  to  the  crossing.  On  the  other  hand,  if  these  signals  had  been  gives, 
the  consequences  of  his  negligenoe  might  have  perhaps  been  aToided.  •  *  * 
The  order  of  the  section  boss  for  them  to  throw  the  oar  ofT  was  proper  to 
avoid  a  collision,  but  if  by  reason  of  the  emergency  thus  negligently  produced, 
the  plaintiff  was  injured  in  obeying  the  order  of  the  section  boss  to  prsTent 
a  collision  or  loss  of  life  or  property,  and  his  injury  was  the  proximate  result 
•of  his  obeying  the  order  of  his  boss  and  was  not  due  to  negligence  on  bis 
part  in  overstraining  himself  to  get  the  car  off,  of  which  the  jury  are  to 
judge,  he  may  recover.  * ' 

The  plaintiff  on  the  first  trial  had  asked  an  instruction  predicated  on  the 
negligence  of  the  section  boss  and  also  one  predicated  on  the  negligence  of 
the  trainmen.  Further  on  in  the  opinion  we  said  that  in  lieu  of  these  two 
Instructions  the  court  should  give  one  instruction  as  indicated  in  the  opin- 
ion. What  we  meant  is  that  if  by  reason  of  the  gross  negligence  of  the  sec- 
4iion  boss  or  by  reason  of  the  negligenoe  of  the  trainmen  a  collision  of  the 
train  with  the  hand  car  was  imminent,  and  to  avoid  the  consequence  of  this 
the  section  foreman  ordered  the  hands  to  take  the  hand  car  from  the  track, 
and  in  doing  this  the  plaintiff  was  ruptured  as  the  natural  consequence  of 
having  to  life  the  hand  car  from  the  track  quickly  loaded,  aa  it  was,  to  avoid 
A  collision,  he  may  recover,  unless  his  injury  was  due  to  oontributory  negli- 
^nce  on  his  own  part. 

Petition  overruled. 


PBOCTOB  V.  PROCTOR'S  ADM'R,  &o. 

(Filed  June  14,  1904. ) 

1.  Offset— Claim  for  board— Contract  with  person  since  deceased— In  an 
•action  on  a  note  executed  by  appellant  to  his  deceased  sister  by  her  admin- 
istrator, he  pleaded  as  an  offset  a  contract  made  with  her,  to  take  care  of 
her  as  long  as  she  lived,  and  as  compensation  for  his  services  he  was  to  have 
■all  her  estate  which  she  left,  and  that  the  note  sued  on  was  all  of  her  estate; 
the  appellant  failing  to  prove  the  alleged  contract,  and  the  evidence  showing 
that  his  sister's  services  were  worth  as  much  as  her  board,  his  plea  on  that 
ground  must  fail. 

8.  Payments  alleged— Private  account  book  as  evidence— In  an  action  on  a 
note  by  the  administrator  of  a  deceased  person,  appellant  claimed  he  had 
paid  out  for  such  person  various  sums  as  credits  on  the  note  sued  on,  and 
•offered  as  evidence  thereof  a  book  kept  by  him,  showing  such  credits.  Held 
—That  under  Civil  Code,  section  66,  subsection  7,  providing  that  **a  person 
may  testify  for  himself  as  against  persons  who  are  under  no  disability,  as 
to  the  correctness  of  original  entries  made  by  him  in  an  account  book  ac- 
cording to  the  usual  course  of  business,  though  the  person  against  whom 
they  were  made  may  have  died,"  which  is  but  declaratory  of  the  common 
law,  was  intended  to  apply  to  entries  in  a  book  kept  according  to  the  usual 
•course  of  business,  in  those  cases  where  the  books  themselves  were  evideooe 
of  the  facts  set  out  in  them,  and  does  not  apply  to  entries  made  by  a  debtor 
in  his  private  book,  and  in  such  case  the  entries  themselves  not  being  com- 
petent evidence,  the  appellant  could  not  testify  concerning  them. 
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E.  H.  Gaittier  an4  W.  L.  Snmrall  for  appellant. 
T.  H.  Hardin  for  appellees. 
Appeal  from  Mercer  Clroult  Court. 
Opinion  of  the  oourt  bj  Judge  Hobaon. 

On  December  10.  1888,  S.  E.  Proctor  made  a  deed  to  her  brother,  William 
Prootor,  for  a  tract  of  land  in  connlderation  of  1760,  for  which  he  executecT 
to  ber  bis  note,  due  one  day  after  date.  She  died  in  the  year  1899,  and  thir 
suit  was  filed  by  her  administrator  npralnst  William  Proctor  to  recover  on 
tbe  note  and  enforce  the  lien  on  the  land.  He  pleaded  that  in  the  year  189T 
bis  sister  made  a  contract  with  him,  whereby  it  was  agreed  that  he  should 
take  care  of  her  as  lonfc  as  she  should  live,  and  as  compensation  for  his  ser- 
Tioes  be  was  to  have  all  the  estate  she  left;  that  under  this  contract  she 
lived  with  him  from  that  time  to  her  death,  and  that  the  note  sued  on  was 
tbe  only  estate  she  left.  In  another  ixaragraph  he  pleaded  that  his  servicer 
were  of  the  reasonable  value  of  tlOO  a  year;  that  he  furnished  board,  lodg- 
ing, clothing,  medical  attention,  etc.,  and  that  it  was  understood  that  she 
was  to  pay  out  of  her  estate  a  reasonable  compensation  for  these  things,  to- 
be  offset  against  the  note.  The  allegations  of  the  answer  were  controverted 
by  the  reply  and  on  final  hearing  the  court  gave  judgment  against  the  de- 
fendant for  the  note,  and  enforced  the  lien  on  the  land  subject  to  certain- 
credits  allowed  in  the  judgment. 

William  Proctor  testified  for  himself  that  his  sister  made  the  agreement 
with  bim  as  set  out  in  the  first  paragraph  of  his  answer;  but  under  section 
606  of  the  Civil  Code  he  can  not  testify  for  himself  as  to  any  transaction  be- 
tween bim  and  the  decedent.  The  court,  therefore,  properly  sustained  the 
plaintiff's  exceptions  to  so  much  of  his  deposition  as  states  what  occurred 
between  him  and  his  sister.  He  introduced  Mary  Scott,  his  daughter,  wha 
stated  that  there  was  a  general  understanding  in  the  family  as  to  an  ngree- 
ment  between  her  father  and  her  aunt  that  he  was  to  pay  her  bills  and  ho 
was  to  get  her  interest  in  her  father's  estate  at  her  death.  He  also  intro- 
duced one  of  his  sons  who  said  that  his  father  had  told  him  that  this  was 
tbe  agreement.  But  this  evidence  was  irrelevant.  He  introduced  another 
son,  who  stated  generally  that  the  understanding  was  that  his  father  was  to 
take  care  of  his  aunt  as  long  as  she  lived  for  what  she  had,  but  he  did  not 
state  from  whom  he  got  this  understanding  or  show  that  he  had  really  any 
personal  knowledge  as  to  what  the  agreement  was.  To  the  same  effect  is 
tbe  testimony  of  a  niece  whom  he  introduced.  There  can  be  no  recovery  on 
tbe  alleged  contract  without  proof  that  it  was  made,  and  we  think  that  the 
circuit  court  properly  held  the  proof  lnsufl9cient.  The  plaintiff  proved  by  a 
number  of  witnesses  that  the  deceased  did  not  stay  at  the  defendant's  house 
all  the  time,  but  was  at  other  places  one  fourth  of  the  time  or  more  each 
year,  and  that  while  at  his  house  she  helped  cook  and  do  other  house  work, 
ber  labor  being  of  value  as  much  as  her  board.  The  proof  as  to  the  way  the 
deceased  labored  at  the  defendant's  house  and  the  length  of  time  that  she 
was  away,  tend  strongly  to  show  that  she  was  not  there  as  a  bonrder. 

The  defendant  claimed  credit  for  a  number  of  sums  which  he  had  paid  out 
as  he  alleged  for  his  sister,  and  in  proof  of  these  payments  offered  a  book 
kept  by  him.    Exception  was  filed  to  the  competency  of  this  evidence.    Sec- 
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tion  606  of  the  Civil  Code  contains  Beveral  exceptions  to  the  general  rule 
laid  down  in  the  section.  Among  these  is  subsection  7:  ''A  person  maj 
testify  for  himself  as  to  the  correctness  of  original  entries  made  by  him 
Against  persons  who  are  under  no  disability — other  than  coverture,  or  infancy 
and  coverture  combined— in  an  account  book,  according  to  the  usual  course 
of  business,  though  the  person  against  whom  they  were  made  may  have 
died  or  have  become  of  unsound  mind;  but  no  person  shall  testify  for  him- 
self concerning  entries  in  a  book,  or  the  contents  or  purport  of  any  writing 
under  the  control  of  himself,  or  of  himself  and  others  jointly,  if  he  refuse  or 
fail  to  produce  such  book  or  writing,  and  to  make  it  subject  to  the  order  of 
the  court  for  the  purposes  of  the  action,  if  required  to  do  so  by  the  party 
against  whom  he  offers  to  testify." 

The  question  presented  is  to  what  account  book  does  the  statute  refer.    In 
Galbraith  v.  Starks,  25  Ky.  Law  Rep.,  2090,  which  was  like  this  action  on  a 
note  where  a  book  account  was  relied  on  to  show  payments  on  the  note,  this 
court  held  that  the  provision  of  the  Code  above  quoted  is  but  declaratory  of 
the  conimon  law,  with  the  addition  that  a  party  in  interest  may  testify  con- 
oerning  such  entries,  even  as  against  one  who  is  dead.    In  Brannin  v.  Foree, 
13  B.  Monroe,  606,  which  was  also  a  suit  on  a  note  where  a  book  kept  by  the 
defendant  was  relied  on  to  show  payments  on  the  note,  the  common  law  rule 
on  the  subject  is  thus  stated  by  the  court:  "To  render  such  entries  admis- 
sible as  evidence,  the  books  must  appear  to  contain  a  register  of  the  daily 
business  of  the  party,  and  to  have  been  honestly  and  fairly  kept;  and  the 
person  who  made  the  entries  must  swear  that  the  articles  charged  were 
actually  sold  and  delivered,  that  the  entries  are  the  original  ones,  and  w^re 
made  at  or  about  the  time  of  the  transactions,  and  that  the  sums  charged 
and  claimed  have  not  been  paid.    (1  Greenleaf  on  Evidence,  section  118,  and 
note  1. )    Evidence  of  this  description  is  admitted  upon   the  principle  of 
"  moral  necessity. '    It  is  received  upon  the  presumption  that  unless  it  be  ad- 
mitted there  will  be  a  total  failure  of  proof,  and  that  injustice  will  conse- 
quently result.    It  is,  however,  but  secondary  evidence,  and  that  of  the  low- 
est grade.    The  principle  upon  which  it  is  rendered  admissible  is,  therefore, 
limited  in  its  operation  to  that  character  of  dealing,  to  which  the  law  has 
prima  facie  ascribed  a  destitution  of  the  ordinary  means  of  proof,  viz.,  the 
daily  sale  and  barter  of  merchandise  and  other  commodities,  the  perform- 
ance of  services  and  letting  of  articles  to  hire,  and  probably  the  payment, 
from  time  to  time,  of  money  placed  on  deposit,  circumstances  so  frequent  in 
succession,  and  generally  so  trivial  in  their  individual  amount  that  the 
procurement  of  formal  proofs  can   not  bo  expected,  and  would   not  com- 
pensate for  the  time  necessary  for  the  purpose.    If  the  competency  of  the 
proof  in  this  case  be  tested  by  the  subject-matter,  the  entries  in  the  books 
and  the  evidence  in  relation  thereto  were  properly  rejected.    It  was  not  the 
sale  of  the  merchandise,  or  the  performance  of  services,  or  the  use  of  the 
property  hired  and  returned,  or  the  payment  from  time  to  time  of  money  on 
deposit,  but  the  payment  of  an  outstanding  debt,  evidenced  by  a  note  in 
writing;  a  payment  on  which  should  be  established,  according  to  the  usual 
course  of  dealing,  either  by  a  written  receipt  endorsed  upon  the  note,  or 
taken  upon  a  separate  paper.    In  those  States  where  this  character  of  testi- 
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mony  is  deemed  competent  for  any  purpose,  It  is  not  deemed  sufBoient  to 
prove  the  payment  t)f  money.  *' 

The  eDtries  in  question  where  not,  therefore,  admissible  at  common  law 
in  cases  of  this  sort;  and  as  the  statute  relied  on  is  but  declaratory  of  the 
common  law,  It  does  not  apply  to  entries  which  at  the  common  law  were 
inadmissible.  Were  the  rule  otherwise,  the  estate  of  decedents  might  suffer 
nnduiy  in  this  class  of  cases,  and  notes  held  by  deceased  persons  might  be 
defeated  by  entries  made  by  the  debtor  in  his  private  book.  The  statute 
was  not  designed  to  accomplish  this.  Its  purpose  is  to  allow  the  debtor 
himself  to  testify  to  the  correctness  of  entries  made  by  him  in  his  books  kept 
according  to  the  usual  course  of  business,  in  those  cases  where  the  books 
themselves  at  common  law  were  evidence  of  the  facts  set  out  in  them.  It 
was  not  designed  to  change  the  rule  as  to  what  books  were  evidence.  We 
are  not  called  on  here  to  define  more  accurately  in  what  cases  entries  in 
books  may  be  admitted,  for  it  is  clear  that  in  the  case  before  us  the  entries 
were  incompetent  as  held  in  the  cases  cited.  We  have  carefully  gone  over 
the  aoooQDt  and  find  no  substantial  error  in  the  allowance  of  credits  by  the 
ciroQit  court. 

Judgment  afllrmed. 


LOUISVILLE  PUBLIC  WAREHOUSE  CO.  v.  MILLER  AND  TILFORD. 

(Filed  June  14,  1094— Not  to  be  reported. ) 

Special  commissioner— Authority  of  chancellor  to  appoint— Under  Ken- 
tucky Statutes,  sections  1044,  and  1761  to  1771  inclusive,  pertaining  to  the 
appointment  of  commissioners  and  receivers  of  courts  liavlng  six  circuit 
judges,  and  requiring  the  concurrent  action  of  four  of  the  six  circuit  Judges 
in  making  such  appointment,  we  have  no  hesitancy  in  reaching  the  conclu- 
sion that  a  chancellor  of  one  of  the  chancery  branches  of  the  Jefferson  Cir- 
cuit Court  has  no  jurisdiction  to  appoint  a  special  commissioner  except  under 
Ihe  provision  of  Kentucky  Statutes,  section  899,  where  the  commissioner  is  in 
terested  as  an  attorney  or  party  to  the  action,  or  under  section  400,  where  the 
parties  or  their  attorneys  may  be  permitted  by  the  court  to  select  a  commis- 
sioner or  receiver;  as  such  action  would  in  effect  al>rogate  the  statute  au- 
thorising the  appointment  of  a  commissioner  by  all  of  the  six  judges  and 
leaves  it  in  the  hands  of  the  judges  of  the  equity  branches.  As  to  the  wis- 
dom of  this  legislation  we  have  nothing  to  do,  but  it  is  certain  that  the 
legislature  has  withheld  the  power  from  the  chancellors.  This  being  true, 
the  action  of  the  chancellor  of  the  first  chancery  branch  of  the  Jefferson  Cir- 
cuit Court  undertaking  to  appoint  a  special  commissioner  in  the  case  at  bar 
to  perform  the  duties  devolved  upon  the  regular  commissioner,  was  void,  he 
being  without  jurisdiction,  and  the  writ  of  prohibition  should  issue. 

Helm,  Bruce  &  Helm  and  W.  O   Harris  for  appellant. 

John  C.  Doolan,  Bamett  &  Bamett  and  H.  H.  Herr  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Barker. 

The  question  presented  for  adjudication  by  this  record  Is,  whether  or  not 
jndges  of  the  chancery  branches  of  the  Jefferson  Circuit  Court  have  juris- 
diction to  appoint  special  commissioners,  when,  in  their  opinion,  the  neoes- 
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sitiea  of  the  case  warrant  It.  Ab  the  question  turns  upon  a  proper  constrno- 
tion  of  the  statutes  creating  and  regulAting  the  oiBoe  of  oommissloner,  it  will 
not  be  amiss  to  insert  the  following  sections  of  the  Kentucky  Statutes, 
directly  applyintc  to  the  subject  in  hand : 

'* Section  899.  Each  circuit  judge  shall  appoint  a  master  commissioner  for 
such  court,  may  remove  him  and  appoint  another;  but  no  master  oommifl- 
sioner  shall  continue  in  office  more  than  four  years  without  a  reappoint- 
ment. Before  acting,  the  master  oommissloner  shall  be  sworn  and  ezeonte- 
a  bond,  with  surety,  to  be  approved  by  the  court,  for  the  faithful  perform- 
ance of  the  duties  of  his  office.  The  bond  shall  be  entered  of  record  in  said 
court,  and  shall  be  renewed  once  in  each  year,  and  oftener  if  required  by 
the  court,  and  a  copy  thereof,  certified  by  the  clerk  shall  be  evidence  in  all 
proceedings  in  this  State. 

''Section  899.  When  the  master  con^missloner  is  interested  as  an  attorney 
or  party  in  any  action  or  proceeding  which  it  is  necessary  or  proper  to  refer 
to  a  commissioner,  the  court  shall,  by  proper  order,  appoint  a  special  com- 
missioner to  act  in  such  action  or  proceeding,  and  shall  require  him  to  take 
an  oath  and  execute  bond  as  the  regular  commissioner  is  required  to  do. 

"Section  400.  The  parties  or  their  attorneys  may  be  i>ermitted  by  the 
court  to  select  a  receiver  or  commissioner,  in  any  action  or  proceeding,  to 
perform  the  duties  of  the  master  commissioner.  Before  acting,  such  re- 
ceiver or  commissioner  shall  be  sworn  and  execute  bond,  with  surety,  in 
the  same  manner  and  the  same  in  substance  as  is  required  of  a  master  com- 
missioner. They  shall  promptly  and  faithfully  discharge  t<he  duties  of  their 
stations,  and  promptly  comply  with  all  orders  and  judgments  rendered  in 
the  action  or  proceeding.  Their  compensation  shall  be  the  same  as  that  of 
a  master  commissioner,  and  ascertained  and  allowed  in  the  same  manner. 

"Section  1044.  (Circuit  courts  having  six  judges.)  The  regular  judges  at 
any  general  term  of  the  court,  any  four  concurring,  shall  appoint  a  commis- 
sioner and  a  receiver  of  the  court,  who  shall  hold  their  office  during  four 
years,  unless  removed,  as  they  may  be.  at  the  pleasure  of  the  court  in  gen- 
eral terms,  any  four  of  the  regular  judges  concurring.  The  commissioner 
shall  discharge  the  duties  and  have  the  powers  appertaining  to  the  office  of 
a  master  in  chancery  and  as  provided  by  law  and  the  rules  of  the  court. 
The  receiver  shall  receive,  care  for  and  deposit  all  the  moneys  and  property 
that  may  be  paid  or  deposited  into  court,  and  shall  disburse  the  same  upon 
the  orders  of  the  court  as  provided  by  law  and  the  rules  of  the  court.  Be- 
fore entering  upon  the  discharge  of  their  duties,  the  commissioner  and  the 
receiver  shall  appear  in  open  court,  execute  bond  according  to  law  and  take 
an  oath  that  they  will  honestly,  impartially  and  to  the  best  of  their  judg- 
ment discharge  all  the  duties  of  their  offices  without  favor  or  respect  of  per- 
sons, and  render  true  and  just  reports  and  accounts  of  their  actions  and 
doings  as  such. 

"Section  1761.  *  *  *  that  In  counti'es  having  a  population  of  seventy-five 
thousand  or  over,  commissioners  or  receivers  appointed  by  the  circuit  court 
shall  receive  an  annual  salary  of  $5,000,  and  the  number  of  deputies  allowed 
to  each  of  said  officers,  and  the  compensation  allowed  to  each,  and  the 
amount,  if  any,  allowed  for  the  necessary  expenses  of  the  office,  shall  be 
regulated  and  fixed  by  an  order  entered  upon  the  order  book  of  the  circuit 
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omirt,  and  a  oertlfled  ooiiy  of  mid  order  shall,  aa  soon  as  entoredi  be  for- 
warded to  the  auditor  of  public  aoooants,  as  shall  a  copy  of  any  rabaequent 
changes  made  therein. 

"Said  oommissloDers  and  reoelTera  shall,  in  a  suitable  book,  kept  In  his 
offioe,  keep  and  enter  therein  a  true  and  faithful  acoount  of  the  amounts, 
earned  by  him  or  due  him  for  ofBoial  servioes  rendered  to  any  person,  oon>r> 
pany  or  oorporatlon,  when  and  to  whom  such  serrice  was  rendered,  and* 
what  part  thereof ,  If  any,  has  been  paid,  and  when  paid;  and  shall  annually, 
Id  the  month  of  January,  report  to  the  auditor,  under  oath,  the  amount  re- 
ceived by  him  on  acoount  of  his  official  duties  or  position  from  all  sources,, 
during  the  preceding  year,  as  well  as  the  amount  paid  out  by  him  for  neoes* 
aary  deputies  or  assistants,  and  for  the  expenses  of  oonductlnfc  his  office^ 
giving  separately  the  amount  he  has  paid  out  on  account  of  each  item ;  and 
if  it  shall  appear  from  such  annual  statement  that  any  such  offioer  has  re- 
ceived as  compensation  on  account  of  his  official  services  from  all  sources 
moro  than  $5,000  during  such  year,  after  the  jiayment  of  the  salaries  of  his 
neoessary  deputies  or  assistants,  and  the  legitimate  expenses  of  conducting 
his  office,  then  such  officer  shall,  with  such  statement,  pay  to  the  auditor 
the  amount  so  received  In  excess  of  said  $6,000  and  the  salaries  of  his  depu- 
ties and  expenses  of  his  oflBce;  and  any  such  offioer  who  shall  fail  to  comply 
lierewith  shall,  upon  conviction,  be  fined  not  less  than  $100,  nor  more  than 
IfiOO,  and  upon  conviction  shall  be  removed  from  ofi9oe.  But  nothing  herein 
contained  shall  be  construed  to  prevent  said  officers  from  making  up  out  of 
the  overplus  of  any  yeai  any  shortage  in  their  salaries,  or  the  salaries  of  the 
deputies,  of  any  previous  year. 

"Section  1703.  Each  of  the  officers  mentioned  in  the  preceding  section  shall 
receive  an  annual  salary  of  $5,000,  and  the  number  of  deputies  allowed  to 
each  of  said  officers,  and  the  compensation  to  be  received  by  each,  except  the 
chief  deputy,  and  the  amount,  if  any,  aUoied  for  the  necessary  expenses  of 
the  office,  shall  be  regulated  and  fixed  by  an  order  entered  upon  the  order 
hook  of  the  circuit  court  and  county  court,  and  signed  by  a  majority  of  the 
judges  of  said  courts;  and  a  certified  copy  of  said  order  shall,  as  soon  as  en- 
tered, be  forwarded  to  the  auditor  of  public  accounts,  as  shall  a  copy  of  any 
8ubaH)uent  changes  made  therein. 

"Section  1768.  The  salary  of  the  chief  deputy  of  each  of  said  officers  shall 
he  12,1100  per  year,  and  the  salary  of  each  of  the  other  deputies  shall  be  fixed 
at  a  reasonable  amount,  not  exceeding  $1,500  per  year. 

"Section  1764.  The  salary  of  each  officer,  his  deputies  and  expenses  of 
ofBoe,  shall  be  paid  monthly  by  the  treasurer  of  the  State  upon  the  warrant 
of  the  auditor,  made  payable  to  the  officer.  If  76  per  cent,  of  the  amount 
paid  into  the  State  treasury  in  any  month  is  not  sufficient  to  pay  the  salaries 
and  expenses  for  that  month,  the  deficit  may  be  made  up  out  of  the  amount 
paid  in  any  succeeding  month;  but  in  no  event  shall  the  amount  paid  by 
the  auditor  to  any  officer  for  salaries  and  expenses  exceed  75  per  cent,  of  the 
amount  paid  into  the  treasury  each  month  by  such  officer,  during  his  official 
term. 

"Section  176.5.  If  any  officer  shall  fail  to  make  and  file  with  the  auditor, 
as  herein  required,  the  monthly  statement,  or  shall  fall  to  remit  the  amount, 
shown  by  Buch  statement  at  the  time  required,  unless  the  time  for  filing, 
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coch  statetaent  and  paying  the  money  in  extended  by  the  auditor,  which  he 
may  do,  but  notfoi;  longer  than  ten  days  in  any  month,  such  officer  shall  be 
^ned  for  each  offense  not  less  than  1500. 

'^'Section  17^.  If  any  officer  hball  knowingly  omit  to  report,  or  fail  to  re- 
iqpwTti  -or  make,  as  herein  provided,  a  correct  statement  of  all  the  money  re- 
^  oeived  or  collected  the  preceding  month  on  account  of  his  office,  or  shall 
>lcaow4agiy  make  or  subscribe  any  false  statement  concerning  the  same,  such 
"40^er^a1l  be  guilty  of  a  felony,  and  punished  by  confinement  in  the  peni- 
tentiary 'for  net  less  than  one  nor  more  than  five  years. 

'v^iRAOtlon  1709.  If  the  amount  paid  to  any  officer  during  his  term  or  incum- 
^ncy  shall  not  have  been  sufficient  to  pay  the  salaries  and  expenses  of  such 
officer  and  his  office,  the  auditor  shall,  out  of  the  money  collected  and  paid 
4^  herein  provided  by  his  successor  or  the  person  appointed  as  collector,  pay 
to  such  officers,  or  to  the  person  entitled  to  receive  the  same,  an  amount 
sufficient  to  .supply  the  deficit  due  for  salaries  and  expenses,  not  exceeding 
.75  per  cent,  of  the  amount  of  fees  accrued  during  his  official  term,  and  which 
^shall  have  been  collected  and  paid  into  the  treasury." 

It  will  be  observed  that,  by  the  provisions  of  section  1044,  the  commis- 

-  sloner  of  a  circuit  court  having  six  judges  is  appointed  for  a  term  of  four 

_~years,  subject  to  removal  "at  the  pleasure  of  the  court  in  general  terms,  any 

^four  of  the  regular  judges  concurring;"  and  that  he ''shall  discharge    the 

duties  and  have  the  powers  appertaining  to  the  office  of  a  master  in  chan- 

tsery  and  as  provided  by  law  and  the  rules  of  the  court."    By  section  1761  to 

1771,  inclusive,  there  is  provided  an  elaborate  system  regulating  the  fees  of 

the  otTice  of  such  commissioner,  nnd  the  payment  of  the  salary  of  the  chief 

officer  and  his  deputies.     An  examination  of  these  sections  will  show  that 

all  the  fees  of  this  office  belong  to  and  are  appropriated  by  the  State,  and 

<Mittj€  76  per  cent,  thereof  the  salaries  of  the  officer  and  his  deputies  are  to 

be  paid,  the  officer  to  receive  a  s^ym  not  greater  than,  ?5,000,  his  chief  dejraty 

^,000.  nnd  the  remainder  of  his  ofllce  force  such  sums  as  are  fixed  by  order 

of   the  court,  not   to   exceed  $1,500  each  per  year.     The   offict-r  is  require»d  to 

kee^)  An  nocurnte  account  of  all  the  fees  made  and  collected  in  his  office, 

.  and  at  fixed  times  to  turn  them  over  to  the  treasury  of  the  State,  and  of  the 

.  gross  sum  collected,  the  State  receives  £5  per  cent,  at  all  hazards. 

In  the  case  of   Smith  v    Cochran,  7   Bush,  147,  it  was  held  that  the  com- 
nissiuner  of  the  Jefferson  Chancery  Court,  who,  under  the  net  at  that  time 
regulating  the  ofTice,  was  appointed  by  the  chancellor  for  a  fixed  term  of  six 
years,  and  who  was  liable  to  impeachment  and   dismissal  for  misfeasance 
and  malfeasance  in  office,  could  not  be  arbitrarily  removed  by  the  chancellor, 
there  i^eing  no  provision  in  the  act  regulating  the  office,  which  authorized 
-stMsb  miction,  and  it  was,  therefore^^void.    It  was  necessarily  held  in   that 
«<»se  that  there  was  no  inherent  power  in  the  chancellor  thus  to  remove  his 
^commissioner.    In  the  case  of  the  same  style.  Id. ,  548,  it  was  held  that  the 
•ohaocellor  had  no  power  to  appoint  a  special  commissioner  to  dischai|<e  the 
^buties  of  the  office  of  commissioner,  and  that  an  order  referring  the  settle- 
ment of.  a  decedent's  estate   to  a  special  commissioner,  over  the  protest   of 
Che  regular  commissioner,  was  void.    At  that  time,  there  was  a  general  act 
.appertaining  to  master  commissioners  throughout  the  State,  authorizing 
Ahe  circuit  judge  to  appoint  special  commissioners  at  will;    but  the  court 
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lield  that  this  act  was  not  applicable  to  the  ooinmiBsioner  of  the  LoulsTllle 
x^hanoeiy  court,  and,  therefore,  conferred  no  power  upon  the  chancellor  In 
this  regard.    The  statutes  aboTe  quoted,  under  the  principle  of  Broadus  t. 
Broadus,  10  Bush,  290,  must  he  construed  as  containing  all  the  law  on  the 
subject  of  which  they  treat,  and,  under  the  rule  enunciated  in  the  oases  of 
Smith  T.  Cochran,  supra,  we  would  have  no  hesitancj  in  reaching  the  con* 
isluBion  that  the  chancellors  have  no  power  to  appoint  a  special  commis- 
sioner, except  under  the  circumstances  provided  for  by  sections  800  and  400, 
without  reference  to  the  sections  regulating  the  fees  of  the  office;  for  if  they 
wen  invested  with  this  authority,  it  is  manifest  that  they  could  destroy  the 
-offloe,  by  so  diverting  the  emoluments  to  special  commissioners  as  to  make 
it  worthless,  and  thereby  render  it  impossible  for  any  one  to  hold  the  office, 
except  such  an  one  as  they  might  favor.    This  would,  practically,  take  from 
the  other  Judges  any  participation  in  the  appointment  of  the  commissioner, 
although  the  law  specifically  devolves  upon  them  this  duty  In  connection 
with  the  chancellors;  in  other  words,  the  construction  contended  for  by  the 
respondent  would,  in  effect,  abrogate  the  statute  authorizing  the  appoint- 
ment of  a  commissioner  by  all  of  the  six  judges,  and  leave  it  in  the  hands 
of  the  judges  of  the  equity  branches.    But  when,  in  addition  to  the  forego- 
ing reasons,  we  take  into  consideration  sections  1761   to  1771,  inclusive,  it 
is  inoonceivable  that  it  could  have  been  intended  that  the  chancellors  should 
be  invested  with  the  power  to  divert  from  the  State  the  emoluments  of  the 
,  office  of  th|  commissioner  so  definitely  required  to  be  paid  into  its  treasury, 
by  the  appointment  of  special  commissioners,  who  would  receive  the  whole 
allowance  made  them,  without  any  participation  therein  by  the  State.    As 
to  whether  or  not  it  is  wise,  thus  to  withhold  from  the  chancellors  of  circuit 
courts  having  six  judges  the  appointing  of  the  officer  with  whom  they  are 
so  intimately  associated,  and  upon  whom  they  must  so  often  rely  for  assist- 
ance, is  not  a  question  for  us  to  decide;  it  is  certain  that  the  legislature  has 
withheld  it  from  them.    And  the  same  may  be  said  of  the  wisdom  of  with- 
holding from  them  the  power  of  appointing  a  special  commissioner  at  will. 
There  is  much  cogency  in  the  reasoning  of  the  learned  counsel  for  the  re- 
spondent, that  the  chancellors  should  be  invested  with  these  powers,  but  a 
careful  examination  of  the  statntes  relating  to  the  subject,  convinces  us  that 
it  has  not  been  given,  and  that  they  are  limited  in  this  matter  to  the  ex- 
press provisions  of  the  statutes.     This  being  true,  the  action   of  the  chan- 
cellor of  the  first  chancery  branch,  in  undertaking  to  appoint  a  special  com- 
missioner in  the  case  at  bar  to  perform  the  duties  devolved  by  law  upon  the 
regular  commissioner  of  the  court,  was  void,  he  being  without  jurisdiction 
to  make  it;   and  it  follows,  therefore,  under  the  provisions  of  section  10  of 
the  Constitution,  as  construed  in  the  ctises  of  Hindman  v.  Toney,  07  Ky., 
418;  Weaver  v.  Toney,  107  Ky.,  410;    Shackelford  v.  Patterson,  28  Ky.  Law 
Bep.,  816,  and  Louisville  &   Nashville  Railroad  Co.,  v.  Miller,  33  Ky.  Law 
Bep..  1714,  that  the  writ  of  prohibition  should  issue. 
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MOORE  T.  COMMONWEALTH. 
(Filed  June  14,  1004— Not  to  be  reported.) 

1.  Homicide— Verdict  by  lot— New  trials— Under  section  281,  CriminaE 
Code,  decisions  of  the  court  on  motions  for  a  new  trial  are  not  subject  to- 
ezoeption,  and  this  court  cannot  review  the  action  of  the  lower  court  where 
an  affidavit  of  one  of  the  Jurors  was  filed  tending  to  show  that  the  number 
of  years  the  appellant  was  to  serve  in  the  penitentiary,  was  determined  by 
lot. 

8.  Absence  of  counsel — The  defendant  was  indicted  in  October,  1901,  and 
he  was  not  tried  until  in  March,  1003.    The  rule  of  the  court  is  that  a  cas^^ 
should  not  ordinarily  be  continued  on  the  sole  ground  of  absence  of  counsel. 
It  appearing  that  defendant  was  ably  defended  by  local  counsel,  in  view  of 
the  fact  in  the  case  the  judgment  is  affirmed. 

A.  T.  Wood  and  Z.  T.  Young  for  appellant. 

N.  B.  Hays,  Loraine  Mix  and  H.  B.  Kinsolving  for  appellee. 

Appeal  from  Rowan  Clrcuft  '<^6urt. 

Opinion  of  the  court  by  Judge  Paynter. 

The  defendant  was  indicted  for  the  murder  of  Fin  Toliver,  and  was  found 

guilty  of  voluntary  manslaughter  and  sentenced  to  the  penitentiary  for  eighth 

een  years.    He  seeks  a  reversal  upon  two  grounds;  one,  that  the  jury  made 

its  verdict  by  lot,  and  the  other,  on  account  of  the  absence  from  the  trial  of 

,Col.  A.  T.  Wood,  one  of  his  attorneys. 

On  the  motion  for  new  trial,  the  appellant  filed  an  affidavit  of  one  of  the 
jurors  which  tended  to  show  that  the  number  of  years  he  was  to  serve  in. 
the  penitentiary,  was  determined  by  lot.  The  court  overruled  the  motion 
for  a  new  trial.  Under  section  381.  Criminal  Code  of  Practice,  decisions  of 
the  court  upon  motions  for  a  new  trial  are  not  subject  to  exception,  and- 
this  court  can  not  review  the  action  of  the  lower  court.  (Redmon  v.  Com- 
monwealth, 8^  Ey.,  838;  York  v.  Commonwealth,  8S  Ey.,  86d;  Common- 
wealth V.  Hourigan,  80  Ky.,  808.) 

The  defendant  was  indicted  in  October,  1001.  The  case  was  not  trieil  until 
In  March,  1008.  The  case  had  been  continued  at  a  previous  term  for  the  ap- 
pellant, because  Col.  Wood  had  not  had  an  opportunity  to  become  familiar 
with  the  case.  The  rule  of  this  court  is,  that  a  case  should  not  ordinarily 
be  continued  on  the  sole  ground  of  absence  of  counsel.  (Cook.  v.  Common- 
wealth, 24  Ey.  Law  Rep  ,  1400. )  Z.  T.  Young,  a  local  attorney,  defended 
the  appellant.  He  is  an  able  and  efficient  attorney.  In  view  of  the  facts  of 
the  case  it  is  evident  from  the  verdict  that  the  appellant  was  ably  defended. 

The  judgment  is  affirmed. 


MONTGOMERY  v.  COMMONWEALTH. 

(Filed  June  14,  1004— Not  to  be  reported.) 

Homicide — Reckless  shooting — Unintentional  killing — The  defendant  with 
others  were  all  out  on  Sunday  at  a  place  where  liquor  was  sold  and  began 
to  "fill  up,"  defendant  becoming  very  drunk.  Several  shots  were  fired,  but 
by  whom  or  for  what  object  is  not  known.    Soon  afterwards  defendant  wa& 
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with  a  large  pistol  in  hoth  hands  trying,  apparently,  to  turn  the  cylln- 
^er.     While  so  engaged  the  report  of  a  shot  was  heard  from  the  direction  of 
^  building  about  fifty  yards  away.    It  is  not  shown  who  fired  the  shot,  nor 
for  what  purpose.    The  defendant  immediately  turned  his  gun  in  the  direc- 
tion where  the  shot  came  from  and,  apparently,  without  taking  aim,  fired, 
killing  his  brother-in-law  witb  whom  he  was  on  perfectly  friendly  terms, 
-and  wounding  another  party.     On  the  trial  of  an  indictment  for  murder  he 
was  convicted  of  voluntary  manslaughter  and  sent  to  the  penitentiary  for 
six  years,  from  which  verdict  and  judgment  he  appeals.    Held—That  whilst 
the  instructions  of  the  court  as  to  voluntary  manslaughter  were  prejudicial 
to  the  substantial  rights  of  the  defendant  in  omitting  the  use  of  the  words 
**willful  and   intentional,"  the  jury  should  also  have  been  instructed,  that 
-if  they  believed  from  the  evidence  beyond  a  reasonable  doubt,  that  the  de- 
fendant Intentionally,  or  in  a  wanton,  careless  manner  fired  off  and  dis- 
charged his  pistol,  and  thereby  shot  and  killed  deceased,  such  killing  was 
voluntary  manslaughter.    We  are  also  of  the  opinion  that  the  testimony  in 
the  case  warranted  the  giving  of  an  instruction  upon   involuntary  man- 
slaughter as  defined  in  Conner  v.  Commonwealth,  76  Ey.,  710. 

A.  F.  Byrd  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Magoffin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant  was  Indicted  for  the  murder  of  Charles  Fletcher,  and  was 
"tionvicted  by  a  petit  jury  for  .voluntary  manslaughter  and  sentenced  to  the 
penitentiary  for  six  years.  The  testimony  discloses  that  the  defendant  was 
•a  brother-in-law  of  the  deceased,  and  that  previous  to  his  death  they  were 
perfectly  friendly.  The  homicide  occurred  on  Sunday.  On  the  preceding 
•Saturday  night  the  deceased  and  Dud  Montgomery  spent  the  night  at  the 
house  of  the  accused,  and  left  there  the  next  morning  before  breakfast  for  a 
plaoe  in  the  neighborhood  where  whiskey  was  sold;  and  that  they  were  fol- 
lowed to  this  point  after  breakfast  by  the  defendant  and  a  brother  of  the 
deceased.  After  remaining  at  this  point  some  little  time,  the  whole  party 
repaired  to  a  neighboring  church  to  attend  divine  services.  At  the  conclu- 
sion of  the  church  services,  the  whole  party  returned  to  the  saloon,  or  per- 
haps it  would  be  more  accurate  to  say,  place  where  whisky  was  being  sold, 
and  at  onoe  began  to  **fill  up.*^  The  defendant  became  very  intoxicated* 
While  all  the  parties  were  present  several  shots  were  fired,  but  it  is  not  . 
shown  who  they  were  fired  by,  or  with  what  object,  if  any ;  that  soon  after- 
wards the  defendant  was  seen  with  a  large  revolving  pistol  in  both  hands, 
-apparently  trying  to  turn  Its  cylinder.  While  he  was  engaged  in  this  way, 
the  report  of  a  shot  was  heard  from  the  direction  of  a  building  about  fifty 
yards  away.  It  is  not  shown  who  fired  this  shot,  or  for  what  purpose.  But 
the  defendant  immediately  turned  his  pistol  in  the  direction  where  the  shot 
oame  from,  and  apparently  without  taking  aim,  fired.  In  fact,  most  of  the 
witnesses  testify  that  he  was  not  looking  in  the  direction  his  pistol  was 
pointed  at  the  time,  but  the  ball  therefrom  passed  through  the  body  of  the 
deceased,  killing  him  instantly,  and  wounding  another  party.  The  defend- 
ant claims  that  he  was  so  drunk  that  he  was  unconscious  of  what  he  was 
doing;  and  that  the  killing  of  his  brother-in-law  was,  in  consequence  thereof, 
M  pure  accident.    A  reversal  of  the  judgment  is  asked  chiefly  upon  two 
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groiiDds:  First,  because  the  trial  court  in  the  instruction  given  to  the  jury^ 
on  voluntary  manslaughter,  did  not  require  them  to  find  from  the  evidence- 
that  the  shooting  of  the  deceased  by  the  defendant  wqs  willful  and  inten- 
tional; second,  for  failure  and  refusal  of  the  trial  court  to  instruct  the  jury 
upon  the  theory  of  involuLtary  manslaughter. 

The  common  law  divides  felonious  homicides  into  murder,  voluntary 
manslaughter  and  involuntary  manslaughter,  and  under  an  indictment  for 
murder  the  accused,  if  the  facts  warranted  it,  may  be  convicted  of  either 
degree  of  the  offense.  In  4  Blackstone,  19:^,  voluntary  manslaughter  is  de- 
fined as  "the  unlawful  Intentional  killing  of  another  without  malice;"  and 
Involuntary  manslaughter  as  "the  killing  of  another  in  doing  some  unlaw- 
ful act,  but  without  the  intention  to  kill;"  and  this  may  be  either  where  the 
act  is  directed  against  the  person  killed,  or  where  it  is  directed  against  a 
another  person  or  thing,  and  kills  one  not  intended  to  be  hurt. 

Substantially  the   same  definition  is  given   in   21  A.  &  £.  En.  of  Law,  2d 
edition,  172.     And   these  definitions   have   been  frequently  approved  by  this 
court.      (Connor   v.  Commonwealth,    76  Ky.,    719;    Buckner  v.    Common- 
wealth, 77   Ky.,  601;  Mitchell  v.  Commonwealth.    78  Ky.,   219;    Trimble  v. 
Commonwealth,  78  Ky.,  176;  Bush   v.  Commonwealth,  78  Ky.,  268;  Smith 
V.  Commonwealth,  93   Ky.,  818;    Commonwealth  v.  Matthews,  89  Ky.,  287; 
Greer  V.  Commonwealth,  11   Ky.,  99.)    It  is  esnenti.'^l  to  the  commission  of 
voluntary  manslaughter  that  the  homicide  should  have  been  willfully  and 
Intentionally  committed,  or  under  such   circumst^inces  as  to  strike  one  at- 
first  blush  as  so  reckless  and  wanton  as  to  be  felonious,  though  apparently 
not  intended  by  the  peri)etrator.    The  entire  criminal  law  is  pervaded  by 
this  doctrine.     Bishop  in   his  New  Criminal   Law,  volume  1,  section   314, 
Bays:  "Every  act  of  gross  carelessness,  even  in  the  performance  of  what  is 
lawful,  and  a  fortiori  of  what  is  not  lawful,  and  every  negligent  omission 
of  a  legal   duty  whereby  death  ensues,  is  indictable  either  as  murder  or 
manslaughter." 

And  as  an  illustration  of  this  principle,  he  speaks  of  the  reckless  use  of 
fire  arms. 

In  1  Russell  on  Crimes,  686,  the  author  says:  "There  are  many  acts  so 
heedless  and  incautious  as  necessarily  to  be  deemed  unlawful  and  wanton, 
though  there  may  not  be  any  express  intent  to  do  mischief,  and  the  party 
committing  them,  and  causing  death  by  such  conduct,  will  be  guilty  of 
manslaughter.  As  where  a  gentleman  came  to  town  in  a  chaise,  but  before 
he  got  out  of  it,  fired  his  pistol  in  the  street,  which,  by  accident,  killed  a 
woman,  it  was  ruled  manslaughter,  for  the  act  was  so  reckless  as  to  breed 
danger  and  was  manifestly  improper." 

In  Sparks  V.  Commonwealth,  60  Ky.,  Ill,  it  was  decided  that  where  a 
man  intentionally  and  in  a  wanton,  reckless  and  careless  manner,  fired  off 
and  discharged  his  pistol  on  a  public  street  and  thoroughfare  of  a  town, 
and  thereby  shot  and  killed  another,  that  such  killing  was  manslaughter. 

This  case  was  followed  by  Chrystal  v.  Commonwealth,  78  Ky.,  669,  and 
Yorks  V.  Commonwealth,  82  Ky. ,  860.  In  the  last  case  this  court,  through 
Judge  Holt,  said:  "It  may  now  be  regarded  as  well  settled  in  this  State  by' 
numerous  decisions  of  this  court,  that  when  one  intentionally  does  an  aot  in 
such  a  reckless  and  careless  manner  that  it  is  calculated  to  endanger  human^ 
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life,  and  death  ensues,  he  is  guilty  of  manslaughter,  although  the  death  of 
the  person  killed  may  not  have  been  intended. ' ' 

This  rule  was  also  adhered   to   in   Smith  v.   Commonwealth,   93  Ky.,. 
818.     In   Spriggs,    Jr.    v.    Commonwealth,    24    Ky.    Law   Bep. ,    640,    the- 
instructions  in   Sparks   v.    Commonwealth,    Chrystal   v.   Same,  and  York. 
T.    Same    were    criticised    because    they    made    no    distinction    between < 
YoluDtary    and    involuntary    manslaughter,    but   authorized  a   conviotlon.- 
for  the    common    law    offense    of    manslaughter    without    the    limiting 
adjective  voluntary.     But  it    was   not    decided    in    that    case   that   if  a 
a  person  willfully  discharged  a   pistol   in   a  street  or  other  public  place». 
and  some  one   was  killed  by  the  shot,    that  such  killing  was  not  vol- 
untary manslaughter.     We  are,  therefore,  of  the  opinion  that  whilst  the  in- 
struction as  to  voluntary  manslaughter  was  prejudicial  to  the  substantiaU 
rights  of  the  defendant,  in  omitting  the  use  of  the  words  willful  and  inten- 
tional, that  the  jury  should  also  have  been  instructed  that  if  they  believed* 
from  the  evidence  beyond  a  reasonable  doubt  that  the  defendant  intention* 
ally,  or  in  a  wanton,  careless  and  reckless  manner  fired  off  and  discharged: 
bis  pistol,  and  thereby  shot  and  killed  the  deceased,  that  such  killing  was- 
Tolantary  manslaughter,  and   punishable  by  confinement   in   the  peniten- 
tiary.   We  are  also  of  the  opinion  that  the  testimony  in  the  case  warranted 
the  giving  of  an  instruction  upon  involuntary  manslaughter  as  defined  in.- 
Connor  V.  Commonwealth,  76  Ky.,  719. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for  m. 
new  trial  oonsistent  with  this  opinion. 


SHAW  V.  LOUISVILLE  RAILWAY  CO. 
(Filed  June  15,  1904— Not  to  be  reported.) 

1.  Street  railroad— Injury  to  bicycle  rider— Warning  by  inetorman — Wherer- 
appellant  was  riding  un  a  bicycle  in  front  of  a  street  car,  near  the  tracks 
the  company  is  not  liable  for  his  injury  where  the  motorman  gave  the  cxii- 
tomary  warning  by  continuously  sounding  the  gong,  and  having  the  cair 
under  proper  control,  and  whether  he  was  so  acting  was  submitted  to.  the 
joiy  who  found  that  he  was  not  in  fault. 

2.  Same — The  failure  of  the  court  to  instruct  the  jury  that  if  the  moto]^• 
man  saw,  or  by  the  exercise  of  ordinary  care  could  have  seen  appellant's 
danger  in  time  to  have  avoided  injuring  him,  but  failing  to  do  it,  is  liable 
notwithstanding  appellant's  contributory  negligence,  was  not  error,  as  ap- 
pellant was  not  on  the  tiack  and  not  in  danger  so  long  as  he  continued  \n. 
the  course  and  was  not  injured  until  the  front  end  of  the  car  had  passed  the*-, 
bicycle. 

Thos.  Welsh  and  Matt  O'Doherty  for  appellant. 

B.  L.  Greene  and  Fairleigh,  Straus  &  Fairleigh  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch.  First  Divf— 
Bion. 

Opinion  of  the  court  by  Judge  O'Bear. 

Appellant,  who  was  riding  a  bicycle  alongside  of  appellee's  track,  waa 
injarad  by  falling  against  the  side  of  a  passing  car,  which  was  golns: 
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in  the  same  dlreotion  be  was.  Whether  appellant  was  startled  by  the 
sudden  appearance  of  the  car  (which  is  his  counsers  theory),  or  whether  he 
lost  control  of  bis  wheel  by  reason  of  uneven ness  in  the  street,  or  other 
cause,  can  not  easily  be  determined  from  the  evidence.  But  which  ever  it 
may  have  been,  appellee  is  not  responsible  in  law  for  it  if  its  motorman  in 
charge  of  the  oar  was,  at  the  time  in  the  exercise  of  due  care  toward  appel- 
lant, by  giving  the  customary  warning  by  sounding  his  gong,  and  having 
his  car  under  proper  control.  Whether  or  not  he  was  so  acting,  was  sub- 
mitted to  the  jury,  and  they  found  for  appellee  that  its  motorman  was  not 
in  fault.  The  sole  objection  is  that  the  court  failed  to  instruct  the  jury  that 
if  the  motorman  saw,  or  by  the  exercise  of  ordinary  care  could  have  seen, 
appellant's  peril  in  time  to  have  avoided  injuring  him,  but  failed  to  do  so, 
it  is  liable  notwithstanding  appellant's  contributory  negligence.  The 
motorman  says  he  saw  appellant  for  a  distance  of  160  feet  before  reaching 
him;  that  he  sounded  the  gong,  and  appellant  appeared  to  draw  further 
away  from  the  side  of  the  track,  though  he  was  then  clear  of  the  spaoe  the 
oar  would  need  to  pass  him;  that  he  continued  to  ring  the  gong,  and  that 
the  front  end  of  the  car  passed  him  in  safety.  Other  witnesses  corroborate 
the  motorman  upon  these  points.  The  motorman 's  having  seen  appellant 
and  his  proximity  to  the  oar,  his  duty  to  give  the  customary  warnings  and 
to  control  his  car  with  reference  to  appellant's  movement,  or  anticipated 
movements,  attached.  There  was  no  place  in  this  case  for  the  instruction 
asked  for.  Appellant  was  not  upon  the  track;  he  was  not  even  in  danger 
from  the  car  so  long  as  he  continued  in  his  course.  The  motorman  had  the 
right  to  assume  that  as  he  rang  the  gong  continuously  and  as  appellant  ap- 
X>eared  to  heed  it,  that  he  was  aware  of  its  approach,  and  would  govern  his 
course  accordingly.  Appellant's  danger  was  not  an  obvious  one,  nor  was  it 
probable  that  it  would  culminate  in  his  injury.  It  existed  only  as  does  that 
element  in  the  proximity  of  any  person  to  a  moving  oar  or  train.  Suddenly 
losing  consciousness,  the  turn  of  a  foot  on  a  pebble,  if  walking,  the  giving 
away  of  the  wheel  if  riding,  any  slight  and  unforeseen  impediment  or  acci- 
dent might  throw  him  against  or  in  front  of  the  moving  car.  The  chances 
of  the  thing  happening  are  so  remote  as  not  to  call  for  the  exercise  of  any 
extraordinary  precaution  on  the  part  of  the  car  driver,  further  than  to  warn 
the  person  that  the  car  is  approaching,  and  see  that  the  other  person  is 
aware  of  its  approach.  There  appears  to  us  to  be  no  error  in  the  trial. 
Judgment  affirmed. 


SHIRLEY  V.  SOUTHERN  RAILWAY  IN  KENTUCKY. 

(Filed  June  15,  19i)4.) 

Consideration  of  land— Appeal— Supersedeas— Discharge — Tender  of  dam- 
ages awarded— Where,  in  a  proceeding  by  a  railroad  company  to  condemn 
land  upon  which  to  build  its  road,  the  damages  have  been  duly  assessed  by 
a  judgment  in  the  circuit  court  upon  an  appeal  from  the  county  court,  the 
land  owner  can  not,  after  the  payment  by  the  railroad  company  of  all  costs, 
and  the  tender  to  him  of  the  damages  awarded  by  the  verdict  of  the  jury, 
delay  the  railroad  company  in  taking  possession  of  the  land  under  the  judg. 
ment,  by  the  execution  of  a  sux)er8edeas  bond. 
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Hobert  Harding  and  W.  C.  Bell  for  appellant. 

Boyle  Sb  Teaman  and  Humphrey,  Burnett  &  Humphrey  for  appellee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Chief  JuBtioe  Bumam. 

The  appellee,  the  Southern  Railway  in  Kentucky,  instituted  this  proceed- 
ing against  the  appellant,  Shirley,  under  subilivialon  4  of  article  5  of  the 
Kentucky  Statutes,  for  the  condemnation  of  a  strip  of  land  one  hundred 
feet  wide  and  containing  five  and  six- tenths  acres  of  land  for  the  purpose  of 
<»n8tmcting  and  operating  their  railroad  thereon. 

The  commissioners  appoint-ed  by  the  county  court  awarded  appellant 
t2,600  for  the  value  of  the  land  actually  taken,  and  incidental  damages  to 
the  residue  of  the  tract.  Exceptions  were  filed  by  the  railway  company  to 
the  report  of  the  commissioners,  and  a  jury  Impaneled  in  the  county  court 
to  try  the  issues  of  fact,  who  returned  a  verdict  of  12,400  in  damages  for  the 
appellant,  and  judgment  was  entered  thereon.  The  railway  company  ap- 
3)ealed  from  the  county  court  judgment  to  the  circuit  court.  A  trial  de 
noTo  in  the  circuit  court  resulted  in  a  verdict  and  judgment  in  favor  of  ap- 
pellee for  1 1,700. 

A  motion  for  a  new  trial  having  been  overruled,  the  railroad  company 
paid  the  oost  incidental  to  the  condemnation  proceeding  in  the  county  court, 
and  tendered  to  the  appellant  91,700,  the  amount  awarded  by  the  jury  in 
the  circuit  court,  which  was  declined.  It  thereupon  paid  the  $1,700  into 
oourt  and  filed  the  aflSdavit  of  the  county  clerk  showing  that  all  costs  of  the 
condemnation  proceedings  In  that  court  had  been  paid,  and  a  writ  of  pos- 
session tiT  the  strip  of  land  was  awarded  the  railroad  company.  Shirley 
thereupon  appealed  to  this  court  and  executed  a  supersedeas  bond,  suspend- 
ing the  circuit  court  judgment,  and  the  case  now  comes  up  for  hearing  upon 
a  motion  filed  by  the  railroad  company  to  discharge  the  supersedeas,  in 
order  that  they  may  take  possession  of  the  land  and  proceed  with  the  con- 
atmotfon  of  their  railway  thereon. 

The  question  turns  upon  the  construction  which  is  to  give  to  section  889 
of  the  Kentnoky  Statutes,  which  reads  as  follows : 

'  'Section  889.  When  exceptions  shall  te  filed  by  either  party,  the  court 
shall  forthwith  cause  a  jury  to  be  empaneled  to  try  the  Issues  of  fact  made 
by  the  exceptions,  and  each  juror  shall  be  allowed  f  I  per  day  for  his  services 
to  be  taxed  as  cost.  In  assessing  the  damages  the  jury  shall  be  governed  by 
the  rule  prescribed  in  section  886  of  this  law,  and,  upon  the  request  of  either 
party,  may  be  sent  by  the  court,  in  charge  of  the  sheriff  to  view  the  land  or 
material.  If  sufficient  cause  be  not  shown  for  setting  aside  the  verdict,  the 
court  shall  render  'judgment  in  conformity  thereto,  and  shall  make  such 
orders  as  may  be  proper  for  the  conveyance  of  the  title  upon  the  payment  of 
the  damages  assessed.  Either  party  may  appeal  to  the  circuit  court,  by  exe- 
cuting bond,  as  required  in  other  cases  within  thirty  days,  and  the  appeal 
shall  be  tried  de  novo.  Upon  the  confirmation  of  the  report  of  the  commis- 
sioner by  the  county  court,  or  the  assessment  of  damages  by  said  court,  as 
herein  provided,  and  the  payment  to  the  owners  of  the  amount  due,  as 
«hown  by  the  report  of  the  commissioners  when  confirmed,  as  shown  by  the 
judgment  of  the  county  court  when  the  damages  are  assessed  by  said  court. 
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and  all  cost  adjudged  to  the  owner,  the  railroad  company  shall  be  entitled 
to  take  possession  of  said  land  and  material,  and  to  use  and  control  the 
same  for  the  purpose  for  which  it  was  condemned  as  fully  as  if  the  title  had 
been  conveyed  to  it.  But  when  an  appeal  shall  be  taken  from  the  judgrnent 
of  the  county  court  by  the  company,  it  shall  not  be  entitled  to  take  posses- 
sion of  the  land  or  material  condemned  until  it  shall  have  paid  into  court 
the  damages  assessed  and  all  costs.  All  money  paid  into  court  under  the 
provisions  of  law  shall  be  received  by  the  clerk  of  the  court  and  held  subject 
to  the  order  of  the  court,  for  which  he  and  his  sureties  on  his  olficial  bond 
shall  be  responsible  to  the  persons  entitled  thereto. ' ' 

Appellant  insists  that  the  statute  makes  no  provision  for  the  tender  and 
xmyment  by  the  railroad  company  to  the  landholder  of  the  damages  which 
may  ]ye  assessed  in  the  circuit  court  upon  the  trial  of  the  appeal,  and  con- 
fers no  authority  upon  the  circuit  court  to  award  to  the  railroad  company 
possession  of  the  condemned  land  except  upon  the  payment  of  the  judgment 
rendered  upon  the  trial  in  the  county  court.  On  this  point  the  statute  says: 
"But  when  an  appeal  shall  be  taken  from  the  judgment  of  the  county  court 
by  the  company,  it  shall  not  be  entitled  to  take  possession  of  the  laud  or 
material  condemned,  until  it  shall  have  paid  into  court  the  damages  assessed 
and  all  costs." 

It  is  quite  evident  that  the  "payment  into  court"  spoken  of  in  this  para- 
gn^ph  of  the  section  of  the  statute  does  not  refer  to  the  payment  of  the 
county  court  judgment,  as  this  has  already  been  provided  for  by  the  pre- 
oeeding  paragmphs,  but  clearly  referred  to  the  payment  into  court  of  the 
damages  which  may  be  assessed  upon  the  appeal  in  the  circuit  court.  Aft«r 
the  trial  in  the  circuit  court  the  judgment  rendered  therein  tak^s  the  place 
of  the  county  court  judgment.  On  this  point  Freeman  on  Judgments,  sec- 
tion 828,  says:  "The  effect  of  an  appeal  from  an  inferior  to  a  superior  tri- 
bunal, where  the  superior  tribunal  is  required  to  try  the  question  appealed 
de  novo,  and  render  thereon  such  decision  as  in  its  opinion  should  be  rendered 
under  the  law  and  evidence,  is  to  vacate  and  set  aside  the  judgment  of  the 
inferior  tribunal." 

The  circuit  court  is  the  final  tribunal  provided  by  the  statute  for  the  de- 
termination of  the  amount  which  shall  be  awarded  to  the  landholder  by 
way  of  damages.  No  reason  has  been  suggested,  and  none  exists  why  a 
different  rule  of  procedure  should  obtain  after  the  trial  in  the  circuit  court 
than  in  the  county  court.  We  are  supported  in  this  view  of  the  law  by 
Blackkshire  v.  R.  R.  Co..  13  Kan..  514;  Pool  v.  Breese,  114  111.,  594;  Petei^ 
son  V.  Fenly,  80  la.,  537;  Downing  v.  Demoines  63  la.,  177;  Jackson  v. 
Baltimore,  &c.,  R.  R.  Co.,  45  N.  J.,  Eq.,  454;  Lake  Erie  R.  R.  Co.  v. 
Kinsey,  87  Ind.,  514.  It  follows,  therefore,  that  the  landholder  can  not,  after 
the  tender  to  him  of  t^e  damages  awarded  by  the  verdict  of  the  jury  in  the 
circuit  court,  delay  the  railroad  company  in  taking  possession  of  the  land 
under  the  judgment,  by  the  execution  of  a  supesdedens  bond. 

For  reason  indicated  the  motion  to  discharge  the  supersedeas  is  sustained. 
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HOWARD  V.  COMMONWEALTH. 

(Filed  June  15,  1904— Not  to  be  reported.) 

W.  M.  Smith,  J.  A   Yiolett,  J.  A.  Scott  and  Carlo  Little  for  appellant. 

B.  Q.  Williams,  R.  B.  Franklin,  L.  W.  Arnett,  W.  O.  Davis  and  Poor  & 
Stout  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing : 

The  questions  called  to  our  attention  in  the  petition  for  rehearing  under 
the  CoDstitation  of  the  United  States,  were  considered  by  the  oourt  on  the 
original  hearing  and  wo  adhere  to  the  oonulusion  there  reached  that  no  right 
of  appellant  under  the  flfty-sixth  or  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States  has  been  violated. 

The  motion  for  rehearing  is  overruled. 


CITY  OF  LEXINGTON  v.  BATSON'S  ADM'R. 

(Filed  June  15,  1904. ) 

Smallpox — Pesthouse — Negligence  in  management — Liability  of  city — 
Death  resuUing— A  city  is  not  civilly  liable  in  tort  for  the  death  of  a  patient 
sent  to  and  confined  in  the  city  pesthouse  by  order  of  the  board  of  health  of 
said  city,  although  It  is  alleged  in  the  petition  Lhat  the  city  suffered  its 
pesthouse  to  become  foul  and  unfit  for  use  as  such,  and  that  it  negligently 
failed  to  provide  a  suitable  i)esthou8e  for  the  detention  and  treatment  of' 
those  who  had  been  exposed  to.  or  had  the  smallpox ;  that  it  failed  to  pro- 
vide competent  physicans  or  suitable  or  any  medicine,  or  sufliicient  clothing 
or  covering,  or  sufScient  or  fit  food;  that  those  in  charge  neglected  plain" 
tiff's  intestate,  by  reason  of  all  which  he  died,  and  altihough  it  is  conceded 
that  the  evidence  was  sufficient  to  sustain  the  jury's  verdict,  finding  for  th& 
plaintiff. 

Wm.  Rogers  Clay  and  C.  W.  Miller  for  appellant. 

Beauchamp  &  Calhoun  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant,  a  city  of  the  seoond  class,  is  given  the  power  to  establish  and' 
enforce  quarantine  laws  and  regulations  to  prevent  the  introduction  and 
spread  of  contagious  diseases  within  the  city,  and  to  establish  and  maintain> 
eruptive  hospitals  in   the  city.     (Section   8058,  Kentucky  Statutes. )    It  is. 
likewise  made  the  duty  of  the  city  council   to  appoint  a  board  of  health 
which  has  the  same  powers  within  the  city  that  the  county  board  of  health 
has  in  the  county  under  the  statute.     (Section   £089,  Kentucky  Statutes.  >. 
Appellant  had  established  such  hospital  and  appointed  the  board  of  health. 
During  an  epidemic  of  smallpox  in  the  city,  plaintiff's  intestate  had  been- 
exposed  to  contagion,  and  was  consequently  confined  by  the  order  of  the 
hoard  of  health  In  the  city  hospital.    He  became  sick  of  the  disease  and- 
died.    It  is  charged  that  the  city  suffered  its  pesthouse  to  become  foul  anct 
unfit  for  use  as  such,  and  that  it  negligently  failed  to  provide  a  suitable* 
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iwsthouse  for  the  detention  and  treatment  of  those  who  had  been  exposed  to 
or  had  the  disease;  that  the  city  failed  to  provide  competent  physicians,  or 
suitable  or  any  medicines,  or  sufiScient  clothing  or  covering,  or  suiBcieDt 
-or  fit  food  for  the  inmates;  that  those  in  charge  neglected  plaintiff's  intes- 
tate in  his  sickness;  by  reason  of  all  which  he  died.  The  evidence  it  is  con- 
ceded was  sufficient  to  sustain  the  jury's  verdict  finding  for  the  plaintiff. 

Under  the  authority  of  Twyman's  Adm'r  v.  Board  of  Councilmen  of 
Frankfort,  25  Ky.  Law  Rep.,  1620,  we  must  hold  that  the  city  is  not  civilly 
liable  in  tort  for  the  acts  complained  of.  The  remedy,  and  so  far  as  we 
'know  the  only  present  legal  protection  of  those  unfortunates  who  may  be 
maltreated  as  is  charged  in  this  suit,  is  by  an  indictment  of  the  officers  in 
charge  for  misfeasance  or  nonfeasance,  and  a  civil  action  against  the  indi- 
"viduals  who  have  been  guilty  of  the  wrongs.  Plaintiff  joined  the  members 
of  the  board  of  health  as  defendants  to  the  suit.  But  the  court  let  them  out 
x>n  a  demurrer  to  the  petition.  Just  why  does  not  appear.  But  as  there  is 
no  appeal  or  cross  appeal  by  appellee,  we  refrain  from  commenting  further 
on  that  action. 

The  judgment  against  the  city  is  reversed  and  cause  remanded,  with  direc- 
tions to  dismiss  the  petition. 


ASHER  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  June  16,  1904.) 

1.  Judgment — Appeal — Reversal — Payment — Re-trial— Notice — In  the  year 
1887  appellant  Asher  recovered  a  judgment  against  appellee  L.  &  N.  R.  R. 
^o.  for  $8,000  damages  for  the  right  of  way  over  appellant's  land.  On  ap« 
peal  this  judgment  was  reversed  in  1891,  the  same  having  been  paid  in  1888. 
At  the  May  term,  1890,  of  the  circuit  court,  eight  years  after  the  reversal, 
•appellee  filed  a  notice  given  to  it  by  appellant  that  it  would,  on  the  second 
-ilay  of  said  term,  file  the  mandate  of  the  Court  of  Appeals,  and  redocket 
the  case.  No  action  was  taken  at  that  term  and  the  notice  was  lost.  At 
the  October  term,  1899,  the  court,  without  any  additional  notice,  made  an 
order  reciting  that  the  mandate  had  been  theretofore  filed,  and  ordered  that 
the  former  judgment  be  set  aside  and  directed  the  case  to  be  redocketed.  At 
the  October  term,  1903,  when  a  special  judge  presided,  a  jury  was  impaneled, 
appellee  introduced  its  evidence,  and  the  jury  returned  a  verdict  for  t900 
-damages.  Thereupon  appellee's  counsel  filed  an  affidavit  that  it  had  paid  the 
former  judgment  of  t3, 000,  and  upon  appellee's  motion,  judgment  was  award- 
t)d  in  favor  of  appellee  against  appellant  for  I  MOO,  the  difference  in  the  two 
judgments,  with  interest  from  Aufrust  10,  1888.  All  these  proceedings  were 
had  in  the  absence  of  appellant  and  his  counsel.  Appellee  contends  that  the 
proceeding  is  binding  upon  appellant  because  his  attorney  had  stated  to  ap- 
I)ellee's  counsel  a  day  or  two  before  the  judgment  was  rendered,  that  he  did 
not  regard  this  proceeding  as  regular,  and  did  not  intend  to  pay  any  atten- 
tion to  it  until  the  time  for  him  to  make  his  defense,  and  then  he  would  do 
so,  and  in  addition  to  this,  on  the  day  of  trial  the  court  stopped  the  pro- 
-ceedings  and  sent  a  special  messenger,  who  informed  the  appellant  of  the 
fact  that  they  were  about  to  enter  upon  the  trial  of  the  case,  and  he  declined 
to  make  his  appearance.    Held — 

First.  That  when  a  case  has  been  stricken  from  the  docket,  and  especially 
remained  off  as  long  as  this  one,  before  it  could  be  reinstated  by  either 
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part7f  a  notloe  fdionld  have  been  served  upon  the  oppoette  party  of  the  Inten^ 
tion  to  have  an  order  made  to  that  effect. 

SeooDd.  The  court  had  no  power  to  render  the  judgment  against  appellant 
for  the  0,100,  on  the  state  of  the  record. 

Third.  Even  if  the  proceeding  were  regular  with  reference  to  the  second, 
trial,  and  the  appellant  was  before  the  court  on  that  branch  of  the  case,  h» 
still  was  not  before  the  court  on  the  other  branch  of  the  case,  but  would 
haT6  to  be  brought  before  It  by  rule,  or  direct  action  for  the  restitution ; 
and  as  neither  remedy  was  followed  the  judgment  for  restitution  was  void. 

Fourth.  The  appellant  having  entered  his  appearance  by  this  appeal,  oi^ 
the  return  of  the  case  no  notice  will  be  necessary  for  further  prooeedings  on^ 
the  oondemnation  prooeedings. 

N.  B.  Hays  and  Hazelrigg,  Chenault  &  Hazelrigg  for  appellant. 

J.  W.  Alcorn  and  Benjamin  D.  Warfleld  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

In  the  year  1887  the  appellee  began  condemnation  proceed ngs  to  condemn^ 
a  right  of  way  over  appellant  Asher's  farm  in  Bell  county.  A  jury  awarded, 
appellant,  in  that  action,  18,000  in  damages.  On  appeal  to  this  court  that 
judgment  was  reversed,  the  opinion  of  this  court  in  that  case  being  deliv- 
ered in  February,  1801,  and  reported  In  18  Ky.  Ijaw  Kep. ,  815.  It  appeara 
that  the  appellee  paid  appellant  this  $8,000  in  the  year  1888.  Notwithstanding- 
this  payment  and  the  reversal  of  that  judgment  in  1801,  there  is  nothing  in 
the  record  showing  any  effort  made  for  the  further  hearing  of  the  oondemna^ 
tloD  proceedings  or  to  obtain  another  trial  before  a  jury  in  that  case  until 
at  the  Biay  term,  1890,  over  eight  years  after  the  reversal.  At  that  tf  rm  the 
appellee  produced  and  flled  a  notice  given  by  it  to  the  appellant  that  it 
would,  on  the  second  day  of  that  term,  move  to  file  the  mandate  of  the- 
Court  of  Appeals  and  redocket  that  case.  This  was  all  that  was  done  at  that, 
term  and  no  motion  was  in  fact  made  to  redocket  the  case  and  the  mandate- 
was  Dot  in  fact  filed.  This  notice  was  lost,  not  having  been  called  up,  and 
no  action  of  the  court  obtained  thereon,  and  the  matter  stood  precisely  as  if~ 
no  notice  to  file  the  mandate  or  dooket  the  case  had  been  given.  (Section 
447.  Civil  Code,  and  Foster  v.  Wade,  4  Met.,  253.) 

Attlie  October  term  of  the  same  year,  the  court,  without  any  additional 
notice  to  the  appellant,  made  an  order  reciting  that  the  mandate  of  the 
Court  of  Appeals  had  been  theretofore  filed,  and  copied  the  mandate,  and 
ordered,  that  in  obedience  to  this  mandate  the,  judgment  for  the  $8,000  iu 
favor  of  the  appellant  be  set  aside,  and  directed  the  case  to  be  redooketed. 
The  case  remained  on  the  docket  without  action  until  the  October  term, 
1902,  when  a  special  judge,  who  had  been  appointed  by  the  governor,  pre- 
sided in  the  trial  of  the  case.  A  jury  was  eiiipaneled,  the  appellee  intro- 
duced its  evidence  and  the  jury  returned  a  verdict  allowing  appellant  only 
1900  for  the  damage  to  his  land  by  reason  of  the  road  passing  through  it. 

Appellee's  counsel  filed  an  affidavit  to  the  effect  that  the  appellant  had 
been  paid  by  the  appellee  the  $8,000,  the  amount  of  the  former  judgment, 
and  moved  the  court  for  a  judgment  against  him  for  the  difference,  $2,100, 
with  interest  from  the  10th  day  of  August,  1888.    The  order  recited  that  the. 
motion  came  on  to  be  heard,  and  on  testimony  heard  in  open  court  It  found 
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that  appellee  had  paid  appellant  this  sum  of  tS.OOO  and  deducted  the  $900 
that  day  awarded,  and  rendered  Judgment  in  aooordanoe  with  the  motion. 
And  on  that  day  and  in  the  same  order  the  court  appointed  a  special  com- 
missioner who  conveyed  the  strip  of  land  taken  by  the  road,  to  the  appellee. 

• 

All  of  these  proceedings  were  had  in  the  absence  of  the  appellant  and  his 
•counsel. 

Appellee  contends  that  this  proceeding  is  binding  upon  the  appellant 
because  his  attorney,  a  day  or  two  before  this  judgment  was  rendered,  had 
-stated  to  the  counsel  for  the  appellee  that  he  did  not  regard  this  prooeeding 
as  regular,  and  did  not  intend  to  pay  any  attention  to  it  until  the  time 
>arrived  for  him  to  make  defense,  and  then  he  would  do;  so  and  in  addition 
to  this,  on  the  day  of  the  trial  and  after  the  case  had  been  called  for  trial, 
the  court  stopped  the  proceedings  and  sent  a  special  messenger  to  inform 
the  appellant  of  the  fact  that  they  were  about  to  enter  into  the  trial  of  his 
tsase.  'Appellant  was  informed  in  person  by  this  mesenger,  and  he  declined 
to  make  his  appearance  in  court. 

We  are  of  the  opinion  that  when  a  case  has  been  stricken  from  the  docket 
•and  especially  after  it  had  remained  off  the  docket  as  long  as  this  one,  that 
before  it  could  be  reinstated  upon  the  docket  by  either  party,  a  notice 
should  have  been  served  upon  the  opposite  party  of  the  intention  to  have 
•an  order  made  to  that  effect.  The  record  does  not  show,  nor  Is  it  claimed 
by  the  appellee  that  any  such  notice  was  ever  served  upon  the  appellant,  ex- 
cept the  one  referred  to  which  was  lost  by  the  failure  to  have  the  court  to 
act  upon  it. 

The  court  erred  in  rendering  judgment  against  appellant  for  the  $2,100 
and  its  interest,  the  difference  between  the  two  judgments.  The  court  had 
not  the  power  to  render  this  judgment  of  restitution  on  the  state  of  the 
record.  Even  if  the  proceeding  were  regular  with  reference  to  the  second 
assessment  of  damages  by  the  jury,  and  the  appellants  were  before  the  court 
on  that  branch  of  the  case,  he  still  was  not  before  the  court  on  this  branch 
of  it,  but  would  have  to  be  brought  before  it  by  rule  or  direct  action  for  the 
restitution.  And  as  neither  remedy  was  followed  by  the  court,  the  action 
of  the  court  in  adjudging  restitution  in  this  case  was  void.  There  is  no 
pretense  that  appellant  had  any  notice  of  any  kind  or  character  of  this  pro- 
ceeding of  restitution.     (85  Ky..  879;  6  Ky.  Law  Rep.,  2VH). ) 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  with  this  opinion,  and  appellant 
having  entered  his  appearance  by  this  appeal,  on  the  return  of  the  case  no 
notice  will  be  necessary  for  further  proceedings  on  the  condemnation  proceed- 
ings. 


HARRIS   V.  HOWARD,  &c. 

(Filed  June  16,  1901~Not  to  be  reported.) 

Homestead— Widow— A  widow  is  not  entitled  to  homestead  in  a  tract  of 
land  where  neither  the  pleadings  nor  the  record  show  that  her  husband  OTer 
•occupied  it  or  intended  to  occupy  it  as  a  homestead,  or  that  she  has  ever 
lived  upon  it  as  such. 

W.  F.  Hall  and  W.  C.  L.  Huff  for  appellant. 
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Clay  &  Hardin  for  appellees. 

Appeal  from  Harlan  Cironit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

The  widow  of  a  deoedent  who  died  intestate  owning  a  lot  of  land  worth 
leag  than  tl.OOO,  claims  that  the  whole  of  it  should  be  set  apart  to  her,  in- 
stead of  being  allotted  merely  dower  in  the  lot.  Her  pleadings  failed  to 
show,  nor  does  the  record  show,  that  her  husband  ever  occupied  it  or  in- 
tended to  occupy  it  as  a  homestead ;  or  that  she  has  ever  lived  upon  it  as 
such.  Upon  the  authority  of  Hlggins  v.  Higgins,  26  Ky.  Law  Bep.,  1824, 
and  the  statute  therein  referred  to,  the  judgment  of  the  circuit  court  deny- 
ing her  claim  of  homestead  is  affirmed. 


E.  T.  KENNEY  CO.  v.  ANDERSON.  &c. 
(Filed  June  15,  1904— Not  to  be  reported. ) 

This  action  was  brought  to  recover  the  balance  of  the  money  agreed  to  be 
paid  the  appellees  for  "one  Star  engine  on  trucks,*'  the  price  being  11,080, 
for  which  four  notes  were  given  and  delivered  to  one  Benefiel,  and  on  which 
1372  had  been  paid  to  said  Beneiiel,  who  was  the  general  agent  of  appel- 
lant. The  engine  was  warranted  to  be  of  good  material,  well  constructed, 
and,  with  proper  care  and  management,  to  do  as  good  work  as  any  other 
engine  of  the  same  size  and  rated  capacity  (14- horse  power)  made  for  the 
same  purpose.  The  appellees  allege  in  their  answer  that  the  engine  was 
worthless,  had  broken  down  in  a  few  days  after  it  was  bought,  and  after 
heing  repeatedly  repaired  and  worked  on  by  appellant's  employes,  sent  for 
that  puriiose.  Anally  had  to  be  abandoned  as  absolutely  worthless;  and  in 
their  answer  tendered  the  engine  to  appellants  and  asked  a  cancellation  of 
their  notes,  and  a  recovery  of  the  purchase  money  paid,  and  for  their  costs 
and  damages.  The  lower  court  adjudged  that  the  notes  sued  on  be  canceled; 
that  appelhmt  take  the  machine,  and  pay  appellees  $800,  with  interest  nnd 
costs.    This  case  was  decided  mainly  upon  the  evidence,  the  court  holding: 

First.  That  appellant  did  not  prove  its  allegation  that  the  engineers  put 
in  charge  of  the  engine  by  appellees  were  incompetent  or  unskillful,  except 
by  inference,  in  that  they  did  not  make  the  engine  run. 

Second.  Appellant  contends  that  it  is  not  liable  on  its  warranty,  for  the 
reason  that  appellees  did  not,  within  six  days  after  the  engine  failed  to 
work,  give  written  notice  thereof.  The  purpose  of  this  stipulation  v^as  to 
give  the  seller  an  opportunity  to  have  an  expert  to  visit  and  repair  the  de- 
fects in  the  engine,  for  its  protection  and  benefit  as  well  as  that  of  the  buyer; 
and  it  appears  that  it  did  get  the  notice  and  sent  the  expert,  and  thereby 
waived  its  right  to  the  giving  of  tha  notice  in  the  exact  manner  set  out  in 
the  written  warranty. 

Third.  Appellant  contends  that  even  if  its  agent,  Beneflel,  made  an  agree- 
ment with  appellees  which  induced  them  to  make  a  payment  on  the  engine, 
still  it  is  not  liable  because  Beneflel  was  not  a  general  agent  with  power  to 
make  a  contract  binding  on  the  appellant,  lield— That  if  appellant  ac- 
cepted and  held  the  money  paid  by  appellees  to  Beneflel,  with  knowledge  of 
the  contract  made  by  him,  it  is  estopped  to  deny  his  right  to  make  it;  and 
there  is  no  evidence  that  appellees  had  any  notice  or  knowledge  of  any  lim- 
itation upon  the  power  of  Benefiel  if  there  was  any. 

Fourth.  The  contract  with  reference  to  agent  stated:  '*Local  agents  and 
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salesmen  are  ODly  authorised  to  make  sales  In  aooordance  with  special  In- 
struotioDs  and  upon  forms  furnished  by  the  company.  Mechanical  experts 
are  not  accents  and  have  no  authority  to  bind  the  company  by  any  contract 
or  statement  whatever.''  The  use  of  this  language  in  the  contract,  by  im- 
plioaton.  was  notice  to  appellees  that  an  agent  other  than  those  therein  de- 
scribed did  have  such  power  as  wns  excluded  from  those  named;  and  Bene- 
flel  was  shown  not  to  be  one  of  those  described,  but  was  a  general  agent 
transacting  businest;  generally  and  not  confined  to  Kentucky. 

Fifth.  When  appellant's  agent,  Beneflel,  collected  the  first  note,  he  then 
assured  the  appellees,  that  if  the  engiue  could  not  be  made  to  fill  the  war- 
ranty, the  company  would  take  it  back  and  furnish  a  new  one  or  refund  the 
money.  Appellees  accepted  this  proposition  and  when  it  was  finally  ascer- 
tained that  the  engine  could  not  be  made  to  do  the  work  and  appellant's 
agenfc  asked  for  a  return  of  the  engine,  appellees  had  the  right  to  ask  a 
return  of  the  money  before  delivering  up  the  engine. 

Sixth.  The  preponderance  of  the  evidence  shows  that  the  engine  was  not 
a  H-horse  power  engine  as  warranted,  but  was  of  less  capacity. 

Burnam  &  Moberly  and  W.  S.  Moberly  for  appellant. 

Chenault  &  Chenault,  H.  C.  Hazelwood  and  J.  Tevis  Cobb  for  appellees. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nonn. 

On  the  18th  of  June,  1899,  the  appellees  made  an  agreement  with  one 
Bobt.  C.  Hall,  for  the  purchase  of.  one  Star  engine  on  trucks,  at  an  agreed 
price  which  was  afterwards  modified  on  the  date  of  the  receipt  of  the  engine, 
to  wit:  The  2^d  of  June,  1899,  and  on  that  day  the  appellees  executed  to  the 
Aultman  Co.  their  four  notes,  three  of  them  for  tHOO  each,  and  one  for  $180. 
These  notes  were  executed  in  the  office  of  Delong  &  Co.  and  delivered  ta 
one  Beneflel.  At  that  time  and  for  some  months  afterwards,  appellees  were 
under  the  belief  that  Hall,  Benefiel  and  Delong  &  Co.  were  all  the  agents 
of  the  Aultman  Co.  and  were  also  under  the  Impression  that  they  had  pur- 
chased the  engine  from  that  company,  when  the  fact  was  that  the  before- 
named  parties  were  the  agents  of  the  appellant,  the  E.  T.  Kenney  Co.,  who 
purchased  and  sold  the  machinery  of  the  Aultman  Co. 

The  appellees  paid  the  first  of  the  fSOO  notes,  with  its  interest,  and  $72  on 
the  $180  note,  and  failed  and  refused  to  pay  anything  further  thereon,  and 
this  action  was  brought  by  the  appellants  to  recover  the  balance  of  the  pur- 
chase  price  and.to  enforce  the  mortgage  lien  which  appellant  had  retained 
on  this  engine  and  trucks.  To  this  petition  appellees  filed  their  answer  and 
several  amended  answers.  In  which  they,  in  substance,  alleged  that  nt  the 
time  of  their  purchase  of  this  engine,  the  appellant  warranted  it  to  be  made 
of  goo<l  material,  well  constructed,  and  with  proper  use  and  management 
to  do  as  good  work  as  any  other  of  the  same  size  and  rated  capacity  made 
for  the  same  purpose;  and  they  warranted  It  to  be  a  14-horse  power  engine 
and  suitable  for  hauling  a  threshing  machine  over  the  country  and  driving 
the  machinery  when  threshing.  The  written  warranty  of  the  appellant, 
which  waai  delivered  to  the  appellees  at  the  time  of  the  purchase  of  the  en- 
gine, is  as  follows: 

"The  machinery  and  extra  parts  specified  above  are  warranted  to  be  made 
of  good  material,  well  constructed,  and  with  proper  use  and  management, 
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to  do  as  ffood  work  as  any  other  of  the  same  size  and  rated  oapacity  made 
for  the  same  purpose.  If,  Inside  of  six  days  after  the  date  of  Its  first  use. 
It  shall  fall  in  any  respect  to  fill  this  warranty,  written  notice  shall  be  given 
immediately  by  the  purchaser  to  the  Aultman  Co.  at  its  office  at  Canton, 
Ohio,  by  registered  letter,  and  written  notice  also  to  the  local  agent  through, 
whom  same  is  received,  stating  particularly  in  said  letter  and  notice  what'* 
parts  and  wherein  it  fails  to  fill  the  warranty,  and  a  reasonable  time  to  be^ 
allowed  said  company  to  get  skilled  workmen  to  the  machinery  and  remedy* 
the  defects,  if  there  be  any  (if  the  defects  be  of  such  a  nature  that  a  remedy 
can  not  l>e  suggested  by  letter,)  the  purchaser  to  render  nil  necessary  andl 
friendly  assistance  and  co-opperation  in  making  the  machinery  a  practical 
Bucoess.  If  the  machinery,  or  any  part  thereof,  or  any  of  the  separate 
attachments,  can  not  be  made  to  fill  the  warranty,  then  the  defective  ma- 
chine, or  part,  or  attachment  (as  the  case  may  be),  shall  be  returned  imme- 
diately by  the  undersigned  to  the  place  where  it  was  received,  with  th& 
option  in  the  company  either  to  furnish  another  machine,  or  part,  or  attach- 
ment, in  place  of  that  so  returned,  which  shall  perform  the  work,  or  return 
the  oonslderation  or  a  proportionate  share  thereof,  and  rescind  the  contract 
in  whole  or  in  part,  as  the  case  may  be,  and  be  released  from  any  other  lia- 
bility whatever  herein,  and  to  ascertain  the  proportionate  share  of  the  con- 
sideration for  any  machine,  part  or  attachment,  when  its  price  is  not  speci- 
fied separately,  the  gross  consideration  shall  be  apportioned  in  proportion  to 
the  list  prices  printed  hereon,  and  shall  be  refunded  out  of  the  cash  and 
credited  on  the  several  notes  proportionately. 

"If  any  metallic  piece  breaks  during  the  first  season  by  reason  of  any  flaw 
tlierein,  the  company  will  furnish  a  new  piece  in  its  place,  free  on  board 
cars  at  the  factory,  upon  said  broken  piece  being  returned  to  the  company 
promptly,  if  it  appears  thereby  to  the  satisfaction  of  the  company  that  the 
break  was  caused  by  a  flaw. 

"If  a  mechanical  expert  visits  the  machine  for  the  company,  and  does  not 
leave  it  working  properly,  the  purchaser  shall  give  immediate  notice  in 
writing  or  by  prepaid  telegram  to  said  company  at  its  home  office,  and  to 
the  local  agent,  and  state  in  writing  specifically  any  failure  or  neglect  com- 
plained of. 

"Failure  to  make  settlement  for  the  machine  at  the  time  and  place  of  de- 
livery and  in  the  manner  above  provided;  or  a  failure  to  give  any  of  the 
notices  in  writing  as  provided  for  herein ;  or  failure  to  render  friendly 
assistance  or  co-opperation ;  or  keeping  the  machine  after  the  six  days  allowed 
as  above  provided ;  or  any  abuse,  misuse,  unnecessary  exposure  or  waste 
committed  or  suffered  by  the  purchaser,  shall  be  a  waiver  of  the  warranty » 
and  a  full  release  of  the  warrantor,  without  in  any  way  affecting  the  liabil- 
ity of  the  purchaser  for  the  price  of  the  machine  or  notes  given  therefor. 

"Notice— All  agreements  appertaining  to  this  order  (except  the  mere  accept- 
ance thereof  at  the  home  office)  are  included  in  the  above. 

"The  at)ove  warranty  is  the  form  furnished  by  the  Aultman  Co.,  and  is 
the  only  form  of  warranty  made  or  authorized  by  it  to  be  given  on  the 
above  named  machine.  No  agent  or  other  person  shall  make  any  different 
warranty,  or  vary  or  modify  any  of  the  terms,  or  waive  any  of  the  condi- 
tions of  this  warranty,  and  any  attempt  to  do  so  shall  not  bind  the  company 
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nor  affect  this  oontract.  Local  agents  and  salesmen  have  no  general  agencr 
powers,  and  are  authorized  only  to  make  sales  in  accordance  with  special 
•instructions  and  npon  forms  furnished  by  paid  company.  Mechanical  ex- 
Iperts  are  not  agents,  and  have  no  authority  to  bind  said  company  by  any 
contract  or  statement,  whatever,  or  to  vary  any  terms  or  waive  any  condition 
■of  any  contract.  This  order  is  subject  to  the  acceptance  and  approval  of  the 
company  at  its  home  office,  and  when  so  approved  and  accepted.  Is  a  bind- 
ing  contract  which  no  person  has  authority  to  modify  or  vary  in  any  respect, 
or  to  waive  any  of  its  conditions  except  in  writing  approved  by  the  manage, 
raent  at  the  home  office,  and  any  attempt  to  otherwise  change  any  of  the 
terms  or  waive  any  of  the  provisions  of  the  warranty  will  not  be  binding  on 
said  company;  nor  will  any  modification  in  the  price,  terms  of  payment  or 
securities  in  any  way  affect  the  warranty  and  its  provisions  Notes  for  any 
part  of  the  purchase  price  must  all  be  made  payable  to  the  company  on  the 
forms  furnished  by  it;  otherwise  they  will  not  bind  said  company  nor  re- 
lease the  buyer." 

The  appellees  allegeil  that  they  i)erformed  speciflcally  each  of  the  condi- 
tions required  of  them  by  the  contract,  and  also  alleged  that  the  engine 
proved  to  be  worthless;  that  it  was  not  made  of  good  materials,  nor  was  it 
well  constructed,  nor  did  it,  with  proi)er  use  and  management,  do  as  good 
work  as  any  other  of  the  same  size  and  rated  capacity  made  for  the  same 
purpose;  that  appellant  did  not  and  could  not  make  it  perform  the  work  for 
which  it  was  purchased,  as  required  by  the  contract,  and  also  alleged  that 
they  had  paid  about  $400  of  the  purchase  price  after  they  and  appellant  had 
ascertained  the  defects  and  insufficiency  of  the  machine  as  stated.  The  pay- 
ments were  made  to  Mr.  Beneflel,  appellant's  alleged  general  agent,  under 
the  following  circumstances  and  agreements.  Appellees  refused  to  pay  any- 
thing on  the  machine  for  the  reason  of  the  failure  of  the  warranty,  where- 
upon Beneflel,  promised  and  agreed  with  them  that  if  they  would  make  the 
payment,  that  before  the  next  threshing  season  began  the  appellant  would 
send  an  expert  to  the  machine  and  have  him  make  it  comply  with  the  war- 
ranty, and  in  case  of  a  failure  in  this,  the  company  would  furnish  the  ap- 
pellees a  new  engine,  or  surrender  to  the  appellees  their  notes  and  return 
to  them  the  cash  they  had  paid. 

Appellees  alleged  that  the  appellant  had  failed  to  comply  with  this  agree- 
ment made  by  noneflel,  tendered  the  engine  and  asked  a  cancellation  of  the 
notes  sued  on  and  for  a  judgment  for  the  money  paid  by  them  on  the  engine 
and  other  damages  sustained. 

Appellant  replied  to  this  answer  entering  a  denial  to  each  of  the  allega- 
tions therein,  and  specifically  alleged  that  appellees  were  estopped  from 
claiming  any  benefit  under  the  warranty,  for  the  reason  that  they  had  failed 
to  give  the  Aultman  Co.  the  notices,  as  required  by  the  written  warranty, 
and  because  the  defects  in  the  engine,  if  any  there  were,  were  the  result  of 
incomx)etHnt  and  unskillFid  persons  being  employed  by  appellees  to  run  and 
manage  it,  and  also  because  appellees  had  paid  a  part  of  the  purchase  price 
after  the  discovery  of  the  defects.  Appellant  also  denied  the  power  and  au- 
thority of  Benefiel  to  make  the  contract  alleged,  or  to  waive  appellant's 
rights  under  the  warranty,  or  that  it  had  notice  of  such  a  contract  if  made, 
and  by  reason  thereof  was  not  bound.    The  Issues  were  completed,  the  proof 
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taken  by  deposition,  and  the  court  adjudged  In  effect  as  follows:  That  the 
notes  sued  on  be  cancelled,  the  appellant  take  the  engine,  and  that  appel« 
last  pay  to  appellees  the  sum  of  $300,  with  interest  and  costs. 

The  proof  on  the  material  questions  involyed  on  this  appeal  is  in  substance 
-as  follows :  The  appellees  commenced  to  use  this  engine  about  the  24th  of 
-Jnly,  1807,  at  which  time  it  exhibited  defects,  which  the  engineer  was  able 
to  remedy,  until  the  fourth  day  thereafter,  when  it  completely  broke  down. 
Appellee  Anderson  went  to  Richmond  and  called  up  over  the  long  distance 
telephone  appellant's  agent,  Delong,  at  Lexington,  and  informed  him  of  tihe 
-condition  of  the  engine,  and  being  unable,  by  the  telephone,  to  make  Delong 
understand  the  particulars  of  the  defects  and  breakage  in  the  engine,  early 
the  next  morning  he  took  the  train  for  Lexington  and  called  on  Delong  in 
person,  and,  after  explaining  to  Delong  the  condition  of  the  engine,  asked 
him  if  it  would  not  be  right  for  him  to  notify  the  company;  he  then  belieY- 
Ing  that  the  Aultman  Co.  was  the  proper  company  to  notify.  Delong  told 
him  that  it  would  not  be  necessary  as  he  had  already  notified  them  by  tele- 
phone, and  that  they  would  have  an  expert  there  in  a  few  days.  Thereafter, 
and  about  the  9th  of  August,  one  Wilson,  an  expert  machinist,  representing 
appellant,  arrived  at  tho  engine  and  attempted  to  remedy  the  defects.  By 
hiseifons  he  caused  it  to  run  for  a  very  short  time,  but  it  broke  down  again  a 
few  hours  after  he  left.  Wilson  stated  when  he  left  that  he  had  to  go  to 
some  other  place,  but  would  return  again  soon,  but  he  did  not  return  again 
that  season.  Api>ellees  learned  for  the  first  time,  from  Wilson,  on  the  occa« 
sion  of  his  visit  to  the  engine,  that  the  appellant,  and  not  the  Aultman  Co.. 
was  the  real  seller  of  the  engine.  Whereupon  they  wrote  to  appellant  and 
stated  that  their  expert  had  been  there,  but  had  failed  to  remedy  the  defects. 
Soon  after  this  Beneflel  appeared  on  the  scene  and  undertook  to  aid  in  run- 
ning it  for  about  a  week.  With  his  help,  and  such  other  assistance  as  they 
•conld  get  in  the  vicinity,  they  succeeded  in  threshing  a  few  crops,. at  the 
rate  of  160  or  200  bushels  per  day.  It  finally  gave  down  and  they  put  it 
under  the  shed  and  notified  the  company  that  it  would  not  work,  and  thus 
matters  stood  until  the  last  day  of  December,  1899,  when  Beneflel  arrived, 
as  he  claimed,  for  the  purix)se  of  collecting  the  first  note,  which  was  due 
the  previous  October.  Appellees  refused  to  pay  him  because  the  appellant 
had  failed  to  make  the  engine  run  and  perform  the  work  as  warranted.  The 
proof  shows  by  two  or  three  witnesses  that,  to  induce  appellees  to  pay  this 
note,  Beneflel  did  make  the  promise,  as  stated  in  appellees'  answer.  Bene- 
flel says  that  he  only  stated  that  appellant  would  comply  with  their  written 
warranty.  On  this  occasion  appellees  did  not  pay  the  full  amount  of  their 
note,  but  paid  a  part,  and  promised  to  pay  the  remainder  in  a  short  time. 

That  the  company  had  notice  that  Beneflel  made  an  agreement  with  ap- 
pellees in  substance  as  stated,  is  evidenced  by  the  following  letter  which  the 
president  of  the  appellant  company  flies  as  a  part  of  his  deposition  : 

"Blue  Grass,  Ky.,  January  1,  1900. 
"Dear  Sir— In  regard  to  your  letter  which  was  received  a  few  days  past  I 
shall  get  the  money  as  soon  as  possible  as  I  was  away  from  home  when  Mr. 
Beneflel  was  here  and  did  not  get  to  see  him  and  have  been  conflned  to  my 
bed  sick  ever  since  until  now.  We  would  have  paid  the  note  at  once,  except 
our  engine  did  not  work  for  us,  and  Mr.  Williams  saw  Mr.  Beneflel,  who 
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Bald  he  would  make  it  all  O.  K.  and  if  could  not  make  it  all  right  dldn*' 
want  us  to  keep  it.    It  seems  like  we  are  dealing  with  a  respectable  com- 
pany and  when  the  company  agrees  to  their  part,  we  can't  expect  more,  an^ 
that  is  all  we  can  ask,  so  you  may  rest  easy  a  few  days  and  we  will  send  the^ 
other  money  as  quick  as  possible. 

•*  Yours  truly, 

(Signed)    "XEAL  ANDERSON." 

Some  time  in  June,  and  before  the  threshing  season  began,  the  expert, 
Wilson,  arrived  and  worked  about  an  hour  and  a  half  on  the  engine.  There 
was  no  test  made  of  it  at  that  time,  but  he  said  he  would  return  when  they 
began  to  thrc^sh.  This  he  did  not  do.  They  attempt-ed  to  thresh  a  short 
time  that  season,  but  being  unable  to  make  the  engine  work,  they  pulled  in 
long  before  the  season  was  over.  They  had  engineers  of  long  practice  and 
experience,  but  they  could  not  manage  it  or  make  it  work.  Benefiel  and 
Wilson  appeared  on  the  day  they  ceased  to  try  to  run  it,  and  offered  to  make 
it  run.  Appellees  told  them  that  they  had  no  objection  to  their  doing  so, 
but  as  to  them,  they  wei*e  done  with  it,  as  it  had  damaged  them  too  much 
already.  Bentfiel  asked  that  they  surrender  to  him  the  engine,  which  ap- 
pellees said  they  would  do,  if  he  would  surrender  to  them  their  notes  and 
refund  to  them  the  money  they  had  paid.  This  he  refused  to  do,  stating 
that  he  had  no  money,  and  they  then  agreed  to  have  a  friendly  law  suit. 

Appellant  did  not  prove  that  the  engln3ers  put  in  charge  of  this  engine 
by  appellees  were  not  competent  or  skilled  except  by  inference,  in  that  they 
did  not  make  this  engine  run.    Appellant  contends  that  it  is  not  liable  on. 
the  warranty  for  the  reason  that  appellees  did  not,  within  six  days,  give- 
written  notice  to  the  Aultman  Co. ,  by  registered  letter,  of  the  defects  in  the 
engine,  nor  did  it  give  such  notice  to  the  local  agent,  Delong  &  Co.,  at  Lex- 
ington.    The  purpose  of  this  stipulation,  in  this  contract  of  warranty,  was- 
te give  the  seller  of  the  engine  an  opportunity  to  have  an  expert  visit  It  and 
repair  the  defects,  for  its  protection  and  benefit,  as  well  as  that  of  the  buyer. 
The  notice  was  the  essential  thing,  and  it  appears  that  it  did  get  the  notice 
and  act  upon  it  by  sending  its  expert  to  the  engine;  and  even  if  appellant- 
had  the  right  to  demand  the  giving  of  the  notice  in  the  exact  way  and 
manner  as  prescribed  in  the  contract,  it  waived  its  right  thereto  by  accept- 
ing and  acting  upon  the  notice  it  did  receive.     See  the  case  of  Frick  Co.  v. 
Morgan  &  Co. ,  24  Ky.  Law  Bep. ,  887,  in  which   there  was  a  written  war- 
ranty similar  to  the  one  in  the  case  at  bar.    And  there  was  no  allegation  or 
proof  that  the  Frick  Co.  had  any  notice  of  any  kind  that  the  engine  was  de- 
fective in  any  manner.    In  that  case  the  court  said:   "It  is  clear  from  the 
testimony,  that  appellants  never  waived  the  conditions  of  their  contract  as- 
to  the  notice,  and  as  appellees  failed  to  comply  therewith,  they  can  not  be- 
permitted,  after  using  the  separator  for  more  than  two  years,  to  defend  an 
action  for  the  purchase  money  on  the  ground  that  it  failed  to  work  satisfac- 
torily." 

The  court  in  that  case  clearly  indicated  that  warrantors  in  such  cases 
may  waive  the  conditions  of  their  contract  as  to  the  manner  and  method  of 
giving  notice. 

In  Vol.  28,  Am.  &  Eng.  Enc.  of  Law,  1st  edition,  833,  in  speaking  of  war- 
ranties similar  to  the  one  at  bar,  it  is  said:  "The  notice  is  not  necessarr 
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^here  the  mller's  agent  is  present  at  the  trial  of  the  machine,  and  sees  Its 
■/allore  to  work  as  warranted,  or  where  he  otherwise  impliedly  waives  no- 
tice, as  by  attempting  to  remedy  a  defect."  And  again  on  page  888,  in  note 
2:  "And  although  a  notice  In  writing  may  be  required  by  the  contract, 
jet  if  the  seller  responds  to  an  oral  notice  given  to  an  agent,  he  thereby 
waives  his  right  to  a  notice  in  writing.*'  (Davis  v.  Butrick,  68  la.,  94. ) 

The  appellant  complains  that  this  notice  was  not  given  to  the  Anltman 
'Co.,  and  that  its,  the  Kenney  Co.'s,  compliance  with  this  notice  by  sending 
an  expert  to  this  engine,  was  not  a  waiver  of  the  notice  to  the  Aultman  Co. 
The  president  of  the  Aultman  Co.,  in  his  deposition,  stated  that  it  was  not 
the  seller  of  the  engine;  that  it  sold  to  the  appellant,  Kenney  Co.,  and  that 
If  the  DOtioe  had  been  given  to  the  Aultman  Co.,  as  required  by  the  writing, 
that  it  would  have  sent  the  same  to  Indianapolis,  Ind. ,  to  the  Kenney  Co. , 
the  seller  of  the  engine  to  the  appellees,  that  it,  the  Kenney  Co.,  might  send 
the  expert.  This  witness  was  introduced  by  appellant  and  his  testimony 
was  not  controverted  by  it.  Under  these  facts  it  would  have  been  a  vain 
and  useless  thing  to  have  sent  a  notice  to  the  Aultman  Co.,  at  Canton,  O. 
The  reasonable  and  proper  thing  to  have  done  was  what  they  did  do,  to  get 
the  notice  as  quickly  as  possible  to  the  person  whose  duty  it  was  to  send  the 
•expert  and  the  real  seller  of  the  engine. 

Appellant  contends  that,  even  If  Beneflel  made  the  contract  with  appellees 
which  induced  them  to  make  a  payment  on  this  engine,  and  it  accepted  and 
held  the  money  with  knowledge  of  such  contract,  still  it  is  not  liable  or 
bound  thereby,  because  Beneflel  was  not  a  general  agent  with  power  to  make 
«uch  contracts.  In  this  we  think  appellant  is  mistaken.  If  it  accepted  and 
held  the  money  with  knowledge  of  the  contract  made  by  Beneflel,  it  is  es- 
topped to  deny  that  he  had  the  right  to  make  the  contracts  In  addition  to 
this,  there  is  no  evldnce  showing  that  appellees  had  an^  notice  or  knowledge 
of  the  limitations  upon  the  power  of  Beneflel,  if  any  there  was.  The  con- 
tract with  reference  to  agents  contains  this  language:  ** Local  agents  and 
salesmen  have  no  general  agency  powers  and  are  authorized  only  to  make 
aales  in  accordance  with  special  instructions  and  upon  forms  furnished  by 
the  company.  Mechanical  experts  are  not  agents  and  have  no  authority  to 
bind  said  company  by  any  contract  or  statement  whatever,  or  to.  vary  any 
terms  or  waive  any  conditions  of  any  contract." 

The  uee  of  this  language  in  the  contract,  by  implication,  at  least,  was 
notice  to  appellees  that  an  agent,  other  than  therain  described,  did  have 
■^ach  powers,  as  therein  excluded  from  the  agents  named.  The  proof  shows 
clearly  that  Beneflel  was  not  one  of  such  agents.  Appellant  stated  that  he 
was  the  general  collector  of  the  company,  but  acted  under  special  instruc- 
Jtiona.  The  proof  showed  that  he  not  only  collected  for  the  company,  but 
transacted  generally  the  business  of  the  company,  and  that  he  was  not  con- 
fined to  Kentucky,  but  had  territory  in  other  States.  The  appellant  also 
contends  that  the  appellees  can  not  claim  the  benefit  of  this  warranty,  for 
the  reason  they  did  not  return  the  engine  to  appellant  at  the  place  at  which 
they  received  it.  The  contract  says  that  if  the  machinery  can  not  be  made 
to  fill  the  warranty,  then  it  is  to  be  returned,  but  it  is  not  stated  in  the  con- 
tract who  is  to  determine  whether  or  not  it  fills  the  warranty.  The  appel- 
seem  to  have  been  under  the  impression  that  after  appellant's  expert 
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bod  attempted  to  make  It  flll  tbe  warninty  and  failed,  that  It  oonld  not  1>> 
done.  Appellant  seemed  to  have  had  a  different  opinion,  and  desired  turther 
time  In  which  to  test  this  matter. .  When  appellant's  agent,  Baoeflel,  col- 
lected the  first  Qote,  he  then  assared  appellees  that,  It  tbe  engine  oonld  not 
be  made  to  fill  the  warranty,  the  oomtany  would  take  the  engine  book  or 
fnmlBh  a  new  one  or  refund  tbe  money  paid  bj  appellees.  Appellees  ac- 
cepted tblB  propoBltlon,  and  when  It  was  finally  ascertained  that  tbe  engine 
could  not  be  made  t^i  perfomt  tbe  work  and  appellant's  agent  asked  for  a 
return  of  the  engine,  appellees  bail  tbe  right  to  &sk  a  return  of  tbe  money 
before  delivering  to  the  appellant  the  possession  of  the  engine. 

The  preponderance  ol  the  evidence  was  that  the  engine  was  not  In  acoord- 
anoe  with  the  warranty,  as  It  appears  to  have  been  light  and  (rail,  and  did 
not  have  sufflcleot  power  to  drive  a  thresher,  and  there  must  have  been  an 
Inherent  defect  In  tbe  construction  of  It.  There  was  an  nnusual  "knock" 
la  It  from  the  very  beginning,  which  continued  until  they  ceased  to  use  It. 
Acoordlng  to  the  evidence  of  appellant  It  in  probable  that  this  engine  wai- 
less  than  a  U-borse  power.  Tbe  witness,  Martin  J.  Hogan,  said  he  superin- 
tended the  oonstructlon  of  this  engine,  and  In  desorlblng  It  used  tbe  follow- 
ing language:  "It  gave  the  full  power  of  a  H-borse  traction  engine.  The- 
cylinder  was  SH  inches  in  diameter  by  10  Inches  piston  stroke,  and  mnnlng- 
Bt  SOD  revolatlont  per  minute  will  furnish  power  for  a  14-horse  traction  en- 
gine." Appellant's  witness.  Tuttle,  who  profensed  te  be  an  ezpret.on  being 
asked  bow  to  explain  or  read  horse- poner  In  nn  engine,  answered :  "Yon 
take  the  diameter  of  tbe  cylinder,  stroke  of  tbe  engine  and  revulntlons  per 
minute,"  and  stated  (hat  the  diameter  of  tbe  cylinder  of  this  engine  wa« 
%'4  Inches,  and  that  to  produce  U-borse  power,  tbe  length  of  the  stroke- 
■bould  be  IE  Inobes  and  tbe  nnmber  of  revolutions  840  per  minute. 

If  Tnttle  was  right  as  to  what  It  took  to  constltnte  a  14-horse  power  en- 
gine, and  If  Hogan,  the  person  who  superintended  the  construction  of  It, 
gave  a  oorreot  deacriptlcn  of  It,  then  this  engine  was  less  than  a  I4-hor«e- 
power  engine.  As  further  evidence  of  this  faot,  the  appellant  filed  as  a  part 
of  the  record,  a  copy  of  Its  letter  in  answer  te  Its  agent.  Hall's  letter,  order- 
ing tbe  engine,  In  which  It  steted  to  Hall:  "We  might  fill  the  order  witb  & 
19  b.  p.  engine,  but  want  to  call  your  attention  te-one  thing,  that  Is,  we- 
Vlll  not  fill  it  with  a  10  b.  p.  or  19  h  p  when  the  order  calls  for  a  14  b.  p. 
Va  hold  the  order  awaiting  your  ndvlces  before  passing  on  It. " 

From  this  It  appears  that  the  company  nt  Ii-ast  hesitated  and  possibly  de- 
clined to  fill  the  order  with  a  M-horse  power  engine  for  the  prloe  offered. 

Appellant  has  referred  te  the  case  of  Watts  v.  The  National  Cash  Register 
Co.,  m  Kj.  Law  Rep,  1347,  and  McCormlok  Harvesting  Machine  Co.  v. 
Arnold.  S5  Ky.  I^w  Bep.,  1368,  as  In  point  and  sustaining  its  contention. 
These  cases  have  no  appUoatlun  to  the  case  at  bar  buoanae  Id  these  oases  the 
sale  was  a  conditional  sale  or  one  In  which  tbe  purchaser  had  tbe  right  to 
make  a  trial  of  tbe  article  before  Anally  deciding  whether  or  not  he  wonld 
purchase,  and  In  tbew  sales  there  was  no  sale  with  a  warranty,  as  In  tba 

Wherefore,  the  Judgment  of  tbe  lower  court  is  ofOrmel. 
Whole  conrt  sitting. 
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(Filed  Jane  lA,  1904— Not  to  be  reported.) 

Libel— Actionable  publication— Questionable  acts  of  appellee— Exceselye 
Terdict — On  October  86.  1900,  appellant,  a  corporation  owning  a  daily  paper 
in  Louisville,  Ky.,  published  an  article  concerning  appellee,  charging  him 
wiUi  certain  election  frauds  in  his  capacity  as  one  of  the  county  election 
commissioners  of  Logan  county,  for  which  appellee  brought  this  suit  for 
damages,  to  which  appellant  affirmatively  pleaded  Justification  as  a  pur- 
veyor of  news  in  the  defense  of  the  action.  A  trial  resulted  in  a  verdict  In 
flavor  of  appellee  in  the  sum  of  14,600.  Held  by  a  majority  of  the  court — 
That  appHlleCi  on  the  trial,  established  a  cause  of  action  against  appellant, 
bat  all  the  court  agree  that  the  verdict  is  flagrantly  excessive.  Appellants' 
own  evidence,  including  the  avowal  of  his  counsel  at  bar,  showed  that  a 
letter  referred  to  in  the  publication,  was  written  for  the  purpose  of  making 
A.  G.  Rhea  appear  in  the  role  of  a  political  criminal,  and  that  this  letter 
deceived  and  imposed  upon  appellant's  correspondent;  that  although  it  was 
untrue  in  fact,  appellant  believed  it  to  be  true,  and  if  appellee  and  his 
brother  obose  to  masquerade  as  criminals  they  ought  not  to  much  complain 
if  they  were  taken  at  their  word,  and  spoken  and  written  of  as  belonging  to 
the  role  which  they  voluntarily  assumed,  and  it  is  this  consideration  that 
has  enabled  us  to  reach  the  conclusion  that  the  verdict  is  excessive.  We  per- 
ceive no  other  error  in  the  record. 

Helm,  Bruce  &  Helm  and  Wilbur  F.  &  J.  C.  Browder  for  appellant. 

W.  P.  Sandidge  for  appellee. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

On  the  26th  of  October,  1900,  appellant,  which  is  a  corporation  owning  a 
daily  newspaper  in  Louisville,  Ky. ,  published  the  following  article  concern- 
ing appellee: 

**lst.  Same  Old  Tactics.  They  Name  all  Logan  County  Election  Officers, 
Appointing  a  Few  Men  as  Republicans  Who  are  not  Republicans. 

** Evening  Post,  special  service. 

**Ru89ellville,  Ky.,  October  96.— The  appointment  of  the  precinct  election 
officers  for  this  county  Just  made  here  indicates  that  the  Goebel  gang  will 
this  year  resort  to  the  same  high  handed  tactics  as  employed  last  year. 

"2d.  The  county  board  is  composed  of  Tom  Rhea,  who  is  a  brother  of  John 
Bhea,  and  is  himself  a  candidate  for  sheriff ;  John  Edwards  and  L.  A.  Free- 
man, the  latter  being  the  Republican  member  of  the  board.  Of  the  forty- 
two  officers  to  which  they  are  entitled  under  the  law,  the  Repuublioans  got 
only  fifteen  of  those  recommended,  the  Democratic  members  of  the  board  ap- 
pointing sixty-nine  of  the  eighty-four  officers.  In  many  cases  the  men  ap- 
pointed as  Republican  officers  were  not  Republicans.  At  least  one  man 
appointed  as  a  republican  does  not  live  in  this  county.  The  Republicans 
and  Anti-Goebel  Democrats  are  terribly  wrought  up  over  the  outrage,  and 
foellng  is  running  high. 

*'8d.  The  frauds  that  were  contemplated  in  certain  Democratic  precincts 
In  the  election  last  year,  and  which  were  detected  and  prevented,  will  prob- 
ably be  attempted  this  year  on  a  larger  scale  than  ever.  The  closest  watch 
w^iU  be  kept  on  all  proceedings,  and  at  the  first  evidence  of  fraud  some  sen- 
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BBtioDal  arrests  will  follow.  It  U  an  open  secret  bere  thnt  certato  parties 
have  written  evidence,  BuBtolent  to  oonvlot  at  least  one  Qoeb^llte  In  the  Fed- 
eral oourt,  (or  an  oflense  uommltted  lost  jear,  anci  It  la  said  that  upon  the 
first  evidenoB  of  fraud  In  the  approachlDg  election,  this  pirty,  and  probably 
some  others,  will  be  tnken  In  chai^  bj  tbe  nutborltlee. 

''The  people  are  lonfi  suffering,  but  have  made  u[i  tbelr  lulnda  this  time 
to  have  u  free  ballot  and  a  lair  oount." 

Tbe  Appelle<>.  tirigetheT  wltb  John  Edwards  and  L.  A,  Freeman,  composed 
the  oountj  election  commlsHlonors  of  Loftan  cniintf ,  Eentuck;,  and  were 
«haFfted  with  the  duty  of  aelectlng  the  precinct  officers  to  hold  tbe  general 
«lsotlon  In  that  county  In  November,  1000;  and  It  was  the  umoDerotthe 
dtsoharge  of  this  duty  that  Inspired  the  publloatlan  In  question.  Conoelv- 
Ing  that  the  article  was  libelous  as  to  him,  Appellee  Instituted  this  action 
In  the  Lognn  Circuit  Court,  to  recover  damages,  nieklng  the  usual  and 
neoessary  allegations  to  present  a  cause  of  action  against  appellant.  The 
latter  entered  a  general  denial  to  all  of  tbe  material  allegations  of  the  peti- 
tion, eioept  as  to  the  publication,  and  afflrmatvely  pleaded  justlflcatlon 
and  Its  privilege  as  a  purveyor  of  news  In  defense  of  the  action.  A  '  rial  re- 
sulted In  a  verdict  In  favor  of  appellee.  In  the  sum  of  |1,600.  to  reverse  the 
Judgment,  for  which  this  appeal  Is  prosecuted. 

For  convenience,  we  have  divided  the  publication  Into  sections  1,  3  and  8. 

It  was  written  liy  S,  W.  LInebough,  a  upeolnl  oorreopondent  ot  appellant, 
living  In  Kusaellvllle,  Ky,  The  facts  conatltuClng  sevtlon  3  of  the  publica- 
tion were  obtained  by  the  correapondent  from  L.  A.  Freeman,  tbe  Repub- 
lican member  of  the  board  ot  election  oommiasioners.  and,  while  not  alto- 
gether correct,  they  were  In  part,  at  leaat,  true.  Tbe  third  section  was 
olalmed  by  the  appellant  not  to  have  been  Intended  to  refer  to  appellee  at 
all;  and  this  In  apparently  true,  as  appears  from  an  Inspection  of  Its  con- 
tents; It  was  based  upon,  and  referred  to,  the  following  transaction,  as 
shown  by  appellee:  The  year  before,  just  prior  to  the  Reneral  election  of 
1S9U.  the  Hppellee  and  his  brother,  A.  Q.  Rhea,  In  order  to  corry  out  a  polit- 
ical plot  formeii  by  them,  wrote  a  letter  to  one  Joe  Brown,  whereby  it  was 
made  t«  appear  that  A.  U.  Rhea  hod  committed  curtain  political  Crimes 
with  reference  to  the  colored  Voters  In  Iidgan  county,  and  which.  If  trae, 
would  Incriminate  him  iiuder  Federal  statutes  regulating  the  nmtt*r.  This 
letter  was  to  be  taken  by  Joe  Brown  to  Mr.  Wilbur  Browder.  who  appears 
to  have  been  the  treasurer  ot  the  Republican  party  In  that  county,  and  also 
an  attorney  for  the  Louisville  Sc  Xnshvllle  Railroad  Co. ;  Brown  was  to  pre- 
tend to  betray  the  Deniocmtlc  party,  and  to  sell  the  letter  to  Browder  (or 
money,  and  also  to  regain  a  lost  poaltion.  whlcli  he  had  (ormerly  held  with 
the  railroad.  This  letter  was  not  true,  but  only  pretended  to  be,  and  will, 
perhaps,  be  more  cleorly  ei plained  by  the  following  avowal  made  by  coun- 
sel for  appellee  at  Ihe  bar  of  the  trial  court: 

"Wo  propose  t«  prove  rhnt  ■  ■  •  the  plaintiff.  T.  S.  Rbea  and  A.  Q. 
Khoa.  Inld  a  trap  to  catch  Mr.  Browder,  and  that  they  caught  him;  that 
the  letter  referred  to  by  the  witness  was  written  and  signed  by  A.  Q.  Rhea, 
and  pursuant  to  said  plan  or  scheme  adopted  by  said  T.  S.  Rhea,  A.  G. 
lihea  •  •  'for  the  purpose  i)[  being  sold  l-o  Mr.  Browder;  that  the  letter 
was  to  have  the   semblance  of  criminality,  or  was   to  appear  to  be  incrliu- 
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inatlDg  as  affecting  the  said  A.  G.  Rhea  In  its  contents,  and  that  on  that 
aocoant  Mr.  Browder  would  pay  a  good  price  for  it;  that  that  plan  was 
fluccesBfally  carried  out,  and  that  Mr.  Browder  has  gotten  the  letter;"  and 
hj  the  following  excerpts  from  the  testimony  of  A.  G.  Bhea:  "I  wrote  .the 
flDal  letter  because  I  understood  that  I  was  the  man  they  were  after,  and 
that  I  would  bring  a  bigger  price,  and  I  said,  *I  will  write  one  that  will 
bring  it;'  and  in  that  letter  I  told  him  to  keep  the  negroes  away  from  the 
polls,  and  run  them  into  Tennessee,  any  way  to  keep  them  out,  and  to 
get  out  the  white  folks.  And  the  suggestion  was  made,  and  we  put  it  in 
there,  that  Joe  Brown  could  carry  out  his  part,  and  that  we  would  carry 
out  ours,  and  we  could  get  what  we  were  justly  entitled  to,  and  you  (address- 
log  himself  to  Mr.  Browder)  would  think  that  Joe  had  worked  us,  and  we 
would  get  our  normal  majority  by  putting  it  up  150  higher  than  it  ought  to 
he.  *  *  *  It  had  been  suggested  that  if  he  attempt  to  control  the  negro 
▼ote,  either  by  purchase  or  keeping  them  away  from  the  polls,  or  by  any  one 
using  his  influence  among  them  who  was  friendly  to  them,  that  he  would 
come  under  the  Jurisdiction  of  the  Federal  court,  and  I  told  them  I  would 
put  it  in  there  and  keep  them  away  if  I  could,  and  I  would  take  the  chance 
with  the  Federal  court." 

The  letter  referred  to  was  sold  to  Browder,  and  the  political  conspiracy, 
from  the  standpoint  of  appellee  and  his  friends,  was  eminently  successful. 
Browder  seems  to  have  made  no  use  of  the  letter,  but  filed  it  away  in  bis 
desk  at  his  law  office,  and  it  was  subsequently  shown  to  the  correspondent 
of  appellant  by  Browder*8  son;  and  this  is  the  evidence  ref<>rred  to  in  sec- 
tion 3  of  the  publication  complained  of.  It  appears  that  Browder,  his  son, 
and  appellant's  correspondent,  believed  in  the  genuinenss  of  the  letter,  and 
the  truth  of  its  contents.  So  far  as  the  Sd  section  is  concerned,  appellant 
«eemsto  have  bullded  wiser  than  it  knew;  for.  at  the  time  of  the  publica- 
tion, it  had  no  intimation  that  appellee  had  any  part  in  its  composition, 
and,  therefore,  the  reference  was  intended  only  to  A.  G.  Khea,  whose  name 
was  subscribed  thereto;  appellee's  complicity  In  the  matter  was  brought  out 
bj  himself,  it  being  wholly  unknown  up  to  that  time  by  appellant. 

The  majority  of  the  court  have  reached  the  conclusion  that  appellee,  upon 
the  trial  below,  established  a  cause  of  action  against  appellant,  but  that, 
under  all  the  circumstances  of  the  case,  the  verdict  is  flagrantly  excessive. 
Appellee's  own  evidence,  including  the  avowals  of  his  counsel  at  bar,  showed 
that  the  letter  referred  to  in  the  third  section  of  the  publication  was  written 
for  the  purpose  of  making  A.  G.  Rhea  appear  in  the  role  of  a  political  crim- 
inal, and  that  this  letter  deceived  and  imposed  upon  appellant's  correspond- 
ent; that  although  it  was  untrue  in  f*ict,  appellant  believed  it  to  be  true; 
and  if  appellee  and  his  brother  chose  to  masquerade  as  criminals,  they  ought 
not  to  much  complain  if  they  were  taken  at  their  word,  and  spoken  and 
written  of  as  belonging  to  the  role  which  they  voluntarily  assumed;  and  it 
is  this  consideration  that  has  enabled  us  to  reach  the  conclusion  that  the 
verdict  is  excessive. 

Perceiving  no  other  error  in  the  record  the  judgment  is  reversed,  because 
the  verdict  Is  excessive,  for  proceedings  consistent  herewith. 
Whole  court  sitting. 

Chief  Justice  Burnam  delivered  the  following  dissenting  opinion : 
I  concur  in  the  reversal  of  the  judgment  in  this  case,  but  am  clearly  of 
the  opinion  that  no  cause  of  action  is  shown  to  exist  in  favor  of  the  plain- 
tiff, and  the  jury  should  have  been  directed  to  find  for  the  defendant. 
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CITY  OF  LOUISVILLE  v.  LOUISTILLE  RAILWAY  CO. 
(PlledJnneie,  1004.) 

1.  Taxation— Ad  valorem— License  or  ooonpntlon— QroBa  earn  lugs— Con. 
atltutlon—Vold  ordln&noe — Prior  to  the  adoption  of  the  present  Constitu- 
tion, appellee  had  an  arrangement  with  the  olty.  by  vhloh.  In  coualdecBtlon 
of  the  franchises  granted,  It  nai  to  pa;  the  olty  160  yearly  for  eaoh  car  ruD 
upon  Its  railway.  Aft«r  the  ndoplloD  of  the  present  Constitution  and 
presenli  statutOB,  an  ordtnanco  was  adopted  and  It  was  agreed  that  the  ap- 
pellee should  pay  the  olty  a  license  tax  of  2ii  per  cent,  on  Its  gross  earnings 
In  lieu  of  all  other  taxes.  This  aot  went  Into  eflnot  February  I.  1S»4.  This 
ordinance  was  void,  hut  under  It  appellee  paid  a  large  sum  of  money  to  the 
olty.  The  elty  sues  In  these  actions  for  the  ad  valorem  tax  on  appellant's 
property  and  franchisee  levied  under  the  new  Constitution  and  the  statutes 
enacted  thereunder.  Held — That  while  under  seotlon  181  of  the  Constitu- 
tion, a  license  or  occupation  tax  may  be  authorl7«d,  and  this  power  Is  con- 
ferred under  seotlons  BAU-SOie,  Kentucky  Statutes,  governing  cities  of  the 
first  oUas.  ao  occupation  or  license  tax  was  imposed  by  the  general  counol) 
under  the  power  conferred,  and  therefore,  In  the  absence  of  such  action  the 
appellee  was  not  liable  for  a  license  tax  during  tbe  time  covered  hy  the  taxes 
sued  for.  It  WHS  not  required  to  pay  the  t&O  per  car.  for  this  old  scheme 
had  passed  away,  and  U  was  bound  to  pay  Its  ad  valorem  taxes  on  Its  prop- 
erty and  franolilses  as  other  property  holders.  The  ordlnanoe  allowing  it  to 
pay  2'4  per  cent,  of  Its  Income  In  lieu  of  its  ad  valorem  taxes  and  other 
taxes,  was  void;  still  tbe  money  paid  under  this  void  ordinance  had  gone 
Into  tbe  city  treasury  and  must  he  credited  on  the  ad  valorem  taxes  which 
were  In  fact  due,  and  the  circuit  court  properly  allowed  appellee  credit  for 
(he  sums  so  paid. 

a.  Failure  to  pay  when  due— Interest — Appellee  could  have  learned  exactly 
vbat  its  taxes  were  from  the  reoord  mode  by  tbe  board  of  valuation  and 
assessment,  and  should  have  tendered  tbe  money  and  stopped  Interest,  aod 
falling  to  do  so,  Interest  Rboold  have  been  allowed  on  the  taxes  fur  the  years 
ISStH  and  6,  from  the  time  they  were  payable. 

H.  L.  Stone,  City  Attorney,  for  appellant. 

Boyle  Ss  Yeaman  and  Humphrey.  Burnett  &  Humphrey  for  appellee. 

Appenl  from  JeSereon  Circuit  Court,  Chancery  Branch,  First  DlvleloD- 

Opinlon  of  tbe  court  hy  Judge  Hobaon. 

These  actions  were  brought  by  the  city  of  Louisville  agnlnst  the  Lou li- 
Tllie  Railway  Co.  to  recover  oertaln  taxes.  This  ts  the  third  appeal.  (City 
of  Louisville  V.  Louisville  Railway  Co..  Ill  Ky..  1.  and  City  of  Louisville 
T.  Louisville  Railway  Co. ,  31  Ky.  Law  Rep. ,  4S8, 1  Nearly  nil  the  questions 
Involved  have  heretofore  been  settled,  and  only  the  following  need  now  be 
considered.  Previous  to  tbe  adoption  of  tbe  present  Constitution  and  tbe 
statutes  pursuant  thereto,  tbe  street  railway  company  had  an  arrangement 
with  the  city,  by  which,  in  consideration  of  the  franchises  granted,  it  was 
provided:  "Thnt  the  sold  Louisville  City  Hallway  Co.  shall,  for  the  fran- 
ohlse  and  privilege  herein  granted  to  construct  and  operate  railways  over 
the  streets  hereinbefore  named,  yiay  Into  the  city  trecuur;  of  tbe  city  of 
Louisville,  each  and  every  year,  the  sum  of  l»,  tax  or  license,  for  eaoh  and 
every  car  run  opun  their  said  railways,  or  such  other  sum  as  the  genera) 
oouDcll  may  flx,  not  less  than  |3B  and  not  to  exceed  IDO  for  each  car  so  used 
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by  said  company,  so  loDg  as  said  oompany  shall  operate  said  railways,  or  sa 
long  as  the  same  shall  be  operated  by  any  other  oompany." 

The  amount  to  be  paid  was  subsequently  fixed  by  ordinance  at  $60  a  car. 
After  the  adoption  of  the  present  Constitution  and  the  present  statutes,  an» 
arrangement  was  made  between  the  street  railway  company  and  the  city  by 
which  it  agreed  to  pay  a  license  tax  of  2^  per  centum  on  the  gross  earninga 
of  the  oompany  in  lieu  of  all  other  taxes.  This  ordinance,  after  setting  out 
the  preTious  arrangement,  reads  as  follows:  "Now,  therefore,  be  it  ordained, 
that  the  said  license  tax  of  2\4  por  centum  on  the  gross  earnings  of  the  said 
oompany  shall  be  in  lieu  and  instead  of  the  license  taxes  provided  in  the> 
said  contracts,  and  that  the  amount  so  paid  shall  be  in  full  discharge  of  tha 
taxes  due  to  the  snid  city,  except  that  the  said  company  shall  pay  the  samo 
tax  upon  its  lands  as  is  paid  by  other  owners  of  lands  in  the  city  of  Louis-. 
Tille.  The  provisions  of  this  ordinance  shall  take  effect  upon  the  acceptance 
of  its  provisions  by  the  said  company,  and  the  license  tax  to  be  paid  under- 
it  shall  be  estimated  upon  its  gross  earnings  from  and  after  February  1, 
1894." 

The  railway  company  paid  its  license  tax  of  $60  per  car  until  the  ordinance^ 
above  quoted  took  effect,  and  after  that  paid  the  tax  of  SV^  per  cent,  on  ita 
gross  earnings.  The  tax  year  begins  on  September  1  of  the  preceding  calen- 
der year.  The  taxes  for  1894  are,  therefore,  assessed  as  of  September  1,  1898^ 
The  city  sues  in  these  actions  for  the  ad  valorem  tax  on  appellee's  property- 
and  franchises,  levied  under  the  new  Constitution  and  the  statutes  enacted 
thereunder.  During  the  time  covered  by  this  tax  the  railway  company  paid 
to  the  city  as  license  taxes  at  the  rate  of  |60  per  car  the  following  sums : 

October  12,  1898 $1,020  78. 

November  16,  1893 1,070  16. 

December  15.  1898 995  83 

January  11,  1894 978  64 

Februarys,  1894 954  17 

Total $5,019  48 


After  the  ordinance  levying  the  tax  of  214  per  cent,  on  the  gross  earninga 
was  enacted,  and  under  it  the  railway  company  paid  to  the  city  the  follow- 
ing suras  of  taxes : 

May  81,  1894 $27,898  82 

January  29,  1895 27,186  89* 

February  1.  1895 2,38-3  84 

January  29,  1896 82,204  30. 

Januaiy  21,  1897 80,863  06 

Total  $120,379  91 


The  court  on  final  hearing  credited  the  railway  company  by  the  sums  sa 
paid  on  the  taxes  herein  sued  for,  and  of  this  the  city  complains.  It  is  in- 
stated that  the  tax  of  $60  per  car  was  a  bonus  agreed  to  be  paid  the  city  for^ 
^hfi  use  of  its  streets  and  that  the  railway  company  is  not  entitled  to  credit. 
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Vor  ths  money  so  pnid  on  Its  tid  valorem  taxes  sued  lor.  Id  support  of  thia 
jMsltlon  we  are  reteired  to  Louisville  City  Railway  Co.  t.  City  of  Loula- 
vlUe,  i  Bust,  4Ta:  City  of  Newport  v.  South  CoTlogMu  Streel  Railway  Co., 
«)Ky.,  29,  and  Fidelity  nnd  Casualty  Co.  v.  City  of  Louisville,  106  Ey..  SOT. 
The  tax  of  t90  a  oar  was  port  of  the  scfaeme  of  taxation  devised  under  the 
old  charter  of  the  city ;  that  charter  expired  with  the  adoption  of  the  new 
act  for  the  government  of  cities  of  the  flrat  claai.  This  act  contained  all  the 
law  on  the  subject  and  was  n  subetltute  for  the  olil  chaTter  and  all  of  Iti 
provisions.  After  it  took  effect,  taxes  could  only  be  levied  under  It.  Thej 
"Could  not  be  levied  in  part  under  it  and  in  part  under  the  old  charter.  Tha 
levies  authorized  by  the  new  act  were  the  only  levies  that  oould  be  lawfully 
made  or  which  the  taxpayer  could  lie  required  to  pay.  The  new  system  of 
taxation  which  It  devised  nns  substituted  in  its  eutlrety  tor  the  old  system 
of  taxation  in  vogue  under  the  old  charter.  While,  by  section  181  of  the  Cou- 
Btltutlon,  nlloenseor  occupation  tax  may  be  authorised,  and  this  power  is 
conferred  In  eectlons  SOii-SOlS,  Kentucky  StatuWs,  governing  cities  of  the 
first  class,  no  occupntlon  of  lloenee  tax  was  imposed  by  the  general  council 
under  the  power  so  conferred,  and,  therefore,  in  the  absence  of  such  action 
the  railway  company  was  not  liable  (or  a  license  tax  during  the  time  cov- 
ered by  the  taxes  sued  for.  It  was  not  required  to  pay  the  f&O  per  car,  for 
this  was  part  of  a  soheme  of  taxation  that  bad  passed  away,  and  it  was 
bound  to  pay  Its  ad  valorem  taxes  on  its  property  and  fmnchlsea  as  other 
-property  holders.  The  ordinance  allowing  It  to  pay  a  tax  of  SW  per  cenL 
vn  its  gross  Income  In  lieu  of  Its  ad  valorem  and  other  taxes,  was  void.  Still 
tbe  money  paid  uuder  the  void  ordinance  having  gone  Into  the  city  treasury, 
must  be  cwdlted  on  the  ad  valorem  taxes  which  were  In  fact  due.  Tbe 
parties  made  a  mutual  mistake.  It  is  apparent  they  were  both  In  good 
faith.  The  money  was  paid  bj  thi>  railway  company  as  taxeM  and  tbe  court 
having  held  that  it  must  pay  an  ad  valorem  tax  instead  uf  a  license  tax  or 
a  tax  on  gross  earnings,  the  money  so  paid  must  be  credited  on  tbe  taxes 
which  were  legally  assessed.  It  is  true  that  the  ISIO  a  car  license  tax  was  for 
'the  use  of  the  streets  of  the  city;  but  this  use  of  the  streets  of  the  city  leans 
of  the  fmncblses  of  the  company  which  Is  taxed  In  Its  ad  valorem  assess- 
uent,  and  without  It  the  other  fmnchlses  would  be  of  little  value.  It  Is, 
Cherefure.  true  that  the  same  property  Is  taxed  under  the  ad  valorem  assess- 
ment of  appellee's  properly  an.1  franchises  that  was  sought  to  be  taxed  in 
the  ordinance  fixing  the  license  tax  of  (6U  a  car.  and  It  must  be  presumed 
that  the  one  was  intended  as  a  sulffititute  for  the  ether.  If  it  was  desired  to 
Impose  in  addition,  a  license  or  occupation  t»x  on  appellee,  this  could  be  done 
tty  the  action  of  the  council  under  sections  IJ0iM2,  Kentucky  Statutes.  Tbls 
"was  not  taken.  There  cnn  not  be  an  ad  valorem  tax  under  the  present  sys- 
tem and  at  the  mine  time  a  license  U\x  under  the  old  system.  Tbe  tax  of 
ISO  a  cnr  was  levied  under  an  ordtnanne  euncted  under  the  old  charter  which 
Is  no  longer  In  force,  and,  therefore,  money  paid  under  this  ordinance  after 
It  had  censed  to  exist,  must  be  treated  as  pHi<i  on  the  taxes  which  the  defend- 
ant in  fact  owed.  We,  therefore,  conclude  that  the  circuit  court  prop- 
erly allowed  the  credits  referred  to.  The  tax  bill  of  189).  as  originally  made 
-out,  was  erroneous  and  viae  withdrawn,  A  new  bill  was  made  out  on  June 
■8,  ISUT.     But  In  making  out  this  tax  bill,  so  far  as  the  tax  on  the  fraacblse 
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went,  the  value  of  the  franchise  was  not  apportioned  between  the  city  an^ 
the  county,  although  the  line  of  railway  lies  partly  in  the  city  and  partly- 
in  the  county.     The  board  of  assessment  and  valuation   in  fact  made  the. 
apportionment,  bat  in  certifying  their  action  to  the  county  clerk,  the  au- 
ditor certified  the  total  amount  of  the  assessment  of  the  franchise  as  taxable, 
by  the  city,  instead  of  the  amount  which  had  been  in  fact  apportioned  to  it. 
In  the  years  1895  and  1896  a  different  mistake  was  made  in  making  out  the. 
tax  bills.    After  ascertaining  the  total  valuation  of  the  property  of  the  rail- 
way company  they  deducted  from  it  the  county  assessment  of  its  tangible- 
property,  and  not  the  city  assessment  of  the  same  property,  although  it  was 
much  higher  than  the  county  assessment.    Thus  the  railway  company  was- 
assessed  twice  for  the  same  property,  or  the  sum  of  the  assessments  against 
it  was  greater  than  the  total  amount  at  which   its  entire  property  waa. 
assessed.    In  Owensboro  Waterworks  v.  Owensboro,  24  Ky.  Law  Bep.,  2582» 
we  held  that  the  taxpayer  was,   in  such  case,  entitled  to  have  his  franchise, 
tax  reduced  to  the  amount  which  it  should  have  beeir  if  the  proper  deduc- 
tion had  been  made.    The  circuit  court  followed  this  decision  and  reduced 
the  tax  bills  as  there  indicated.    He  also  reduced  the  tax  bill  for  1894  to  the 
true  amount  which  was  in  fact  apportioned  to  the  city  by  the  board  of 
valuation  and  asessment;  but  he  allowed  no  interest  on  these  taxes,  except, 
from  the  date  of  the  judgment.    In  doing  this  he  departed  from  the  rule 
laid  down  in  the  Owensboro  case,  for  there  the  taxpayer  was  made  to  pay 
interest,  notwithstanding  the  correction.    (26  Ky.    Law  Bep.,   484.)    Hia 
ruling  appears  to  be  based  on  the  line  of  authorities  holding  in   cases  of 
Hens  for  street  improvements,  thot  no  interest  runs  against  the  taxpayer 
until  a  correct  apportionment  is  made.    These  cases  are  not  in  point,  for- 
there  the  taxpayer  can  not  know  what  he  is  to  pay  until  the  cost  of  the  im- 
provement is  apportioned  to  the  property  liable  therefor.    But  here  the  tax- 
payer could  have  learned  exactly  what  its  taxes  were  from  the  records  made- 
by  the  board  of  valuation  and  assessment.    It  impeaches  the  record  in  the. 
county  clerk's  oflSce  and  shows  it  was  incorrect,  placing  its  taxes  too  high. 
But  in  showing  this  it  shows  precisely  what  its  taxes  ought  to  be  and  this  it 
could  have  done  when  its.  taxes  were  due  and  could  then  have  tendered  the., 
money  to  the  city  and  stopped  interest.    We,  therefore,  conclude  that  inter- 
est should  have  been  allowed  on  these  taxes  for  the  years  1894-5  6,  from  the. 
time  the  second  tax  receipts  (or  those  sued  on)  were  payable.    We  see  no. 
other  error  in  the  judgment,  and  with  this  correction  it  is  approved. 

Judgment  reversed  and  cause  remanded  for  a  judgment  as  herein  indi-. 
cated. 


HARVEY,  &c.  V.  BELL,  &c. 

(Filed  June  16,  1904. ) 

William  Payne  died  testate  in  1890.  He  had  but  one  child,  a  daughter. 
who  married  Dr.  W.  P.  Harvey  and  died  before  her  father,  leaving  four  chil- 
dren, William  P.,  Sibble  May,  Lila  Kate  and  Frank  Wayne  Harvey,  all  of 
them  of  age  at  testator's  death.  William  P.  died  in  1891  unmarried  and 
without  issue;  Sibbie  May  married  W.  G.  Bell  and  died  in  1897,  leaving  sur- 
viving her  one  child,  W.  G.  Bell,  Jr. ;  Lila  Kate  married  J.  W.  Loving,  ancV 
died  cbildlesB  in  1899;  Frank  Wayne  Harvey  died  July,  1902,  unmarried  and. 


^82  HABVET,   *0.  V.  BELL,  AC. 

vlthont  iBBQe,  thDB  leaving  the  little  boy,  W.  C.  Bell,  Jr.,  sa  tbe  only  lepn- 
TCDtAtlve  In  blood  of  the  tour  grandehUdreD  of  the  testator.  The  testator 
After  luaklng  certain  speclflc  devlseH  In  trust  to  three  of  his  grandohlldreD, 
Llla  Kate,  Slbblt>  Ma?  and  Frank  Wajne  Harvey,  mode  the  following  pro- 

'vision  B ; 

"Seventh.  I  devise  and  bequeath  three-fourths  of  all  the  resldneof  107 
«Htate,  whether  real,  personnl  or  ohoses  tn  notion,  In  tnist  to  m;  aforMald 
granddaughters  and  my  aforesaid  grandsoD,  Fr*nk  Wayne  Harvey,  to  be 
equally  divided  between  them. 

"Klghtli.  (Appointing  W.  P  Harvey,  the  father  of  the  devises,  tbelr  Cms- 
tee.  ^Tlth  authority  It  he  deems  It  best,  to  free  the  property  from  the  trust 
'Bt  any  time  ho  may  see  proper.  1 

"Ninth.  Should  tilther  uf  my  said  grandoblldren,  LUa  Kate  Harvey,  Sib- 
ble  May  Harvey  or  Frank  Way ne  Harvey  die  without  laaue  of  hU  or  her 
body  living,  I  derlse  the  property  herein  devised  to  the  one  so  dylDS,  to  be 
equally  divided  between  the  remaining  ones  or  their  Issue. 

"EWi^nth.  The  otLer  fourth  of  the  residue  ot  my  property  and  estate 
f  three- fourths  ol  which  Is  disposed  of  In  the  seventh  olnuxe  of  my  will),  I  de- 
vise and  hi^iiealh  to  the  children  of  my  grandson,  Wm.  P.  Hiirvey  or  their 
Issne.  Should  my  ((raadBoii,  Wni.  P.  Harvey,  die  without  oblld  or  children 
•ai  their  Issue,  the  estate  devised  and  bequeathed  by  this  clause  or  section  of 
■ny  will,  I  devise  to  be  held  and  disposed  ot  as  provided  In  the  ninth  clause 
-of  this  my  win." 

Frank  Wayne  Harvey  In  December,  1S98,  sold  and  conveyed  to  W.  U.  Hlt- 
«hell  the  two  storehouses  devised  to  him  and  an  undivided  one-third  Interest 
In  366  acres  of  land  owned  by  teatntor,  and  afterwards  be  conveyed  tbe  same 
property  to  his  father.  Dr.  W.  P.  Harvey,  knd  also  his  Interest  In  the  real 
estate  vented  In  his  sister,  Llla  Kate,  under  said  will.  Under  this  will  W. 
Q.  Bell,  Jr. ,  claims  to  be  the  sole  owner  of  the  property  In  oontroversy.  W. 
E.  Mitchell  claims  that  Frank  Wayne  Harvey  took  tbe  fee  In  the  property 
conveyed  to  bliu  and  Dr.  W.  P.  Harvey  claims  that  tbe  children  Cook  tbe 
estate  devised  to  tbem  In  fee  and  that  he,  as  heir  at  law  ot  those  who  are 
dead  wUhout  Issue,  la  entitled  to  the  Interest  they  held  In  the  property  at 
their  denth.     Held— 

First.  Where  an  estate  Is  delvsed  to  one  for  lite,  with  remainder  to  another, 
«nd  If  the  remain  derm  an  die  without  ohlldren,  then  to  a  thlfd  person,  the 
rule  Is,  thai  the  ivords  "dying  without  children,  or  Issue,"  are  restricted  to 
tbe  death  ot  the  remnlnderuisn  before  the  termination  ot  the  particular  estate. 

Second,  Where  there  Is  no  Intervening  estate  and  no  other  period  to  which 
the  words  "dying  without  Issue,"  can  be  reasonably  referred,  they  are  held, 
Id  Che  absence  of  somethlui;  In  the  nil)  evincing  a  contrary  intent,  to 
create  a  defeasible  fee,  which  Is  defeated  by  tbe  death  of  the  devisee  ot  any 
time  without  Issue  then  living. 

Third,  It  must  be  presumed  that  the  t««taCor  meant  something  when  he 
devised  part  ot  his  estate  absolutely,  and  placed  the  remainder  under  elab- 
orate limitations  The  purpowof  clniisfs  eleven  and  twelve,  was  to  secure 
the  estate  to  testator's  unborn  grent  grandchildren,  and  Illustrates  tbe  pur- 
pose of  the  eighth,  ninth  and  tenth  clauses  which  were  all  part  of  one  plan 
to  prevent  bis  property  falling  to  those  who  were  strangers  to  his  blood,  by 
reason  of  the  death  of  hla  gmndchlldren  (then  unmarried)  without  Issue. 
We,  therefore,  conclude  that  the  llnilUttlon  us  to  the  death  of  any  of  tbe 
grandchildren  without  Usue.  cim  not  be  restrlctod  to  a  death  In  the  lifetime 
ot  the  testator. 

Fourth,  The  provision  of  the  will  allowing  the  trustee  to  band  over  all, 
or  a  part  of  the  property,  to  the  devisees,  and  free  the  same  from  the  trust. 
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does  not  indicate  that  the  testator  had  It  in  his  mind  to  empower  the  trustee 
to  add  anythinfc  to  the  title  which  the  devisee  took  under  the  will,  or  to 
change  in  any  way  the  plans  which  he  had  devised  to  secure  the  estate  to 
his  own  blood. 

Helm,  Bruce  &  Helm  and  Bobt.  Harding  for  appellants. 

W.  a  Pryor,  W.  Q.  Welsh  and  E.  H.  Gaither  for  appellees. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

This  controversy  involves  the  title  to  856  acres  of  land  in  Mercer  county 
and  certain  town  lots  in  Harrodsburg,  formerly  owned  by  William  Payne, 
who  died  testate  in  the  year  1890.    He  had  but  one  child,  a  daughter,  who 
married  Dr.  W.  P.  Harvey,  and  died  many  years  before  her  father,  leaving 
four  children,  William  P. ,  Sibbie  May,  Lilrt  Kate  and  Frank  Wayne  Hnrvey, 
all  of  them  at  his  death,  of  age.     William  P.  Harvey  died   on  May  0,  1891, 
unmarried  and  without  issue.     Sibbie  May  married  W.  C.  Bell  and  died  on 
April  2,  1897,  leaving   surviving  her  one  child,  W.  C.  Bell,  Jr.     Lila  Kate 
married  J.  W.  Loving  and   died  childless    on   February  12,    1899.     Frank 
Wayne  Harvey,  on  December  12,  1898,  in  consideration  of  $12,500,  17,300  paid 
cash  and  |5,2U0  to  be  paid   in   three  years,  conveyed  to  W.  E.  Mitchell  two 
storehouses  and  lots  in  Harrodsburg  and  an  undivided  one-third  interest  in 
the  356  acres  of  land.    On  October  17,  1899,  in  consideration  of  II  and  other 
consideration,  he  conveyed  to  his  father,  Dr.  W.  P.  Harvey,  the  same  prop- 
erty; also  his  interest  in  the  real  estate  vested  in  his  sister,  Lila,  under  the 
will  of  their  grandfather.    After  this  he  died  on  July  8,    1902,  unmarried 
and  without  issue.    So  that  the  little  boy,  W.  C.  Bell,  Jr.,  is  the  only  living 
representative  in  blood  of  the  four  grandchildren  of  the  testator.    It  is  in- 
sisted for  him  that  he  is,  under  the  will  of  William  Payne,  the  sole  owner 
of  the  property  in   contest.    It  is  insisted  for  Mitchell  that  Frank  Wayne 
Harvey  took   in  fee  under  the  will,  the  proi)erty  devised  to  him,  and  that 
Mitcheirs  title  is,  therefore,  good.    It  is  insisted  for  Dr.  Harvey  that  the 
children  took  the  estate  devised  to  them  in  fee,  and  that  he,  as  heir  at  law 
of  those  who  are  dead  without  issue,  is  entitled  to  the  interest  they  held  in 
the  property  at  their  death.    The  controversy  turns  on  the  proper  construc- 
tion of  the  will,  which  is  as  follows: 

^'Healizlng  the  uncertainty  of  life,  and  being  of  sound  mind  and  dispos- 
ing memory,  I,  Wm.  Payne,  of  Harrodsburg,  Ky.,  do  make  this  my  last 
will  and  t-estament : 

**l8t.  I  direct  my  executor  to  sell  all  my  personal  property,  except  as  here- 
inafter directed,  collect  all  debts  due  me,  pay  all  my  just  debts,  and  the 
residue  he  is  to  hold  and  dispose  of  as  herein  devised. 

'*2d.  I  hereby  specifically  devise  to  my  granddaughter,  Lila  Kate  Harvey, 
in  tmst  as  hereinafter  named,  two  store  buildings  (here  follows  description). 
**3d.  I   hereby  specifically  devise  to  my  granddaughter,  Sibbie  May  Har- 
vey, in  trust  as  hereinafter  stated,  two  store  buildings  and  lots  (here  fol- 
lows description). 

'*4th.  I  hereby  specifically  devise  to  my  grandson.  Frank  Wayne  Harvey, 
in  trnst  as  hereinafter  stated,  my  two  store  buildings  and  lots  (here  follows 
description). 
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"Gth.  I  beqneath  abgolutel;  that  all  my  beds,  beddiog,  furaiCnre,  books 
and  plotures,  tableware  be  divided  equally  between  mj  two  granddaughten, 
Llla  Kate  and  Slbble  May  Harvey. 

"6tli.  I  bequeath  absolutely  to  my  grandson,  Frank  Wayne  Eorvey,  mf 
gold  watch  and  chain  and  breeoh  loading  shotgun. 

"Tth.  I  devise  and  bmiuealh  three-'ourthg  ol  all  the  residue  of  my  estate, 
whether  real,  personal  or  ahoses  In  nctlon,  In  trust,  to  my  atoresald  graod- 
daughters  and  mj  nforesald  grandson,  Frank  Wayne  Harvey,  to  be  equally 
divided  between  them. 

"8th.  The  property  or  Interest  In  property  herein  devised  or  beqaenthed 
to  my  said  grandchildren,  Llla  Kal«>,  Sibbie  May  and  Franb  Wayne  Harvey, 
In  trust,  to  be  managed  and  controlled  Tor  their  respective  benefits  by  tbeir 
father.  W.  P.  Harvey,  whom  I  hereby  appoint  my  eieoutor  and  their  trus- 
tee, and  desire  that  he  shall  act  In  both  eaid  capacities  without  bond  ar 
eecurliy.  Said  trust  Is  guallfied  thus:  If  said  W.  P.  Harvey  deems  It  ntaa 
«t  any  time,  he  may  hand  over  all  or  any  part  of  their  property  to  said  devi- 
sees, or  any  of  them,  at  any  time,  and  tree  the  same  from  trust.  The  evi- 
dence that  the  same  is  so  freed  from  trust  shall  be  the  written  deed  ol  snld 
W.  P.  Harvey,  filed  and  recorded  as  other  deeds,  both  as  to  the  realty  and 
personalty  so  freed  from  trust.  I  also  empower  said  W.  F.  Harvey  to  ap- 
point his  successor  ns  trustee,  but  the  freeing  said  property  from  trust  Is  a 
power  lodged  only  in  said  Harvey  as  trustee. 

"eth.  Should  either  of  my  said  grandchildren,  Llla  Kate  Harvey,  Slbble 
May  Harvle,  or  Frank  Wayne  Harvey,  die  without  issue  of  his  or  her  body 
living.  I  devise  the  property  herein  devlwd  to  the  one  so  dying  to  he  equally 
divided  between  the  remaining  ones  or  their  issue:  or  it  all  should  so  dla 
without  issue,  then  their  respective  shares  I  devise  to . 

"10th.  Should  the  contingency  arise  as  provided  tor  In  the  next  preceding 
(section  0|  of  this  vfUl,  the  property  thus  received  by  my  said  grandchildren 
or  either  of  them,  is  to  be  in  crust  under  the  same  powers  as  expressed  In  the 
8cb  clause  of  this  will. 

"11th.  Tile  other  fourth  of  the  residue  of  my  property  and  estate,  three- 
fourths  of  which  Is  disposed  ,of  in  the  Tth  clause  of  my  will,  I  devise  and 
bequeath  to  the  children  of  my  grandson,  Wm.  P.  Harvey,  or  their  Issue. 
Should  my  said  grandson,  Wm.  P.  Harvey,  die  without  child  or  children  oi 
tbelr  Issue,  the  estate  devised  and  bequeathed  by  this  clause  or  section  of 
my  will.  I  devise  t«  be  held  and  disposed  of  as  provided  In  the  9tb  clause  of 
this  my  will, 

"12th.  The  laid  property  I  devise  in  the  said  11th  clause  or  section  of  this 
will,  I  put  In  the  hands  ot  uiy  san-ln-law,  W.  P.  Harvey,  as  trustee  to  con- 
trol and  manage  as  he  may  deem  best;  and  I  hereby  empower  him,  at  his- 
discretion,  to  use  the  llicoiiie,  Isau.'s  or  profits  for  the  comfortable  support 
and  maintenance  of  my  said  grandson,  Wm.  Payne  Harve;,  during  his  nfe; 
but  U  Is  to  be  distinctly  understood  that  I  give  my  said  grandson  no  inter- 
est In  said  Income.  Issues  or  proflts,  leaving  it  wholly  discretionary  wltb  my 
said  trustee  or  his  successor  to  use  the  said  Income,  Issues  or  proBts  In  that 
way  if  he  deems  proper.  I  sp^lally  direct  that  said  Income,  isaues  and 
profits  can  not  be  alienated  or  oharged  in  any  way  by  my  said  grandsoD. 
Wm.  Payne  Harvey,  or  any  creditor  of  his;  and  1  hereby  speclloally  declare 
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and  "Will  that  any  attempt  to  alienate  said  Income,  Issues  and  profits  by  said 
grandson,  or  any  attempt  to  subject  said  income,  Issues  or  profits  by  any 
eredltor  of  said  William  Payne  Harvey,  shall  terminate  the  right  to  use  any 
of  said  issues,  inoome  or  profits  for  the  support  and  maintenance  of  said . 
Wm.  Payne  Harvey. 

**18th.  I  hereby  provide  that  if  any  of  my  devisees,  or  my  said  grandson',-. 
Wm.  Payne  Harvey,  contests  this  will,  or  tries  to  cancel  the  same  by  any  ** 
Xyroceeding  in  court,  then  the  provisions  In  this  will  as  to  such  contestee  * 
shall  be  considered  annulled,  and  such  contestee  shall  have  only  |100  of  my  y 
estate  in  lieu  of  the  devise  as  to  such;  and  in  such  event  the  lapsed  devise^- 
or  bequest  of  such  is  to  go  to  those  of  my  said  grandchlldreu,  Lila  Kate, 
Slbbie  May,  Frank  Wayne  Harvey,  who  do  not  contest,  tu  be  held  in  the^i- 
same  way  as  the  devise  to  them   so  taking.    Should  my  grandson,  Wm.r. 
Payne  Harvey,  so  contest  my  will,  then  and  In  such  event,  the  discretion-- 
ary  power  lodged  in  my  trustee  as  to  said  income.  Issues  and  profits,  is  taken  : 
away  from  said  trustee,  and  in  such  event  the  said  Income,  issues  and  profits ; 
are  to  be  paid  over  to  the  devisees  not  contesting. 

**14th.  I  hereby  empower  my  said  executor  and  trustee  to  sell  any  or  all' 
of  said  real  estate  ppeoiflcally  or  generally  devised  and  reinvest  the  same 
either  in  or  out  of  this  State,  the  reinvested  property  to  be  held  on  the  same 
trnsts  as  the  original. " 

The  circuit  court  adjudged  the  property  to  W.  G.  Bell,  Jr.  Appellants 
maintain  that  the  condition  as  to  the  death  of  the  devisees  without  issue 
ia  limited  to  their  death  in  the  lifetime  of  the  testator,  and  rely  on  section 
Sd42,  Kentucky  Statutes:  ** Unless  a  different  purpose  appear  by  express 
words  or  necessary  inference,  every  estate  in  land,  created  by  deed  or  will 
without  words  of  inheritance,  shall  be  deemed  a  fee  simple,  or  such  other 
estate  as  the  grantor  or  testator  had  power  to  dispose  of. ' ' 

At  common  law  words  of  inheritance  were  essential  to  the  creation  of  a 
fee  and  great  strictness  was  applied  in  the  enforcement  of  the  rule.  (Si 
Blaokstone,  106. )  To  remedy  this  it  was  enacted  in  this  State  by  section  1 1 
of  the  -act  of  1796,  as  follows:  ''Every  estate  in  lands  which  shall  hereafter 
be  granted,  conveyed  or  devised  to  one.  although  other  words  heretofore 
to  transfer  an  estate  of  inheritance  be  not  added,  shall  be  deemed 


a  fee  simple.  If  a  less  estate  be  not  limited  by  express  words  or  do  not  ap- 
pear to  have  been  granted,  conveyed  or  devised  by  construction  or  opera- 
tion of  law.*'    (1  M.  &  B..  448.) 

In  the  revision  of  1861  the  verbiage  was  changed  as  follows:  ''Every  estate* 
in  land  created  by  deed  or  will  without  words  of  inheritance,  shall  be  deemed, 
a  fee  simple  or  such  estate  as  the  grantor  or  testator  had  power  to  dispose' 
of,  if  a  less  estate  be  not  limited  by  express  words  or  by  necessary  inference. "' 
(9  Stanton's  Revised  Statutes,  S27.) 

In  the  revision  of  187a  this  was  again  changed  and  put  In  the  present 
form.  ( General  Statutes,  924. )  The  rule  is  that  the  mere  change  of  words 
in  a  revision  is  not  to  be  regarded  as  intended  to  change  the  existing  law, 
unless  the  new  phraseology  purports  an  intention  to  work  a  change  in  the 
sense.  (Overfield  v.  Sutton,  1  Metcalfe,  6S4.)  The  idea  conveyed  in  all 
three  of  the  forms  above  given  seems  the  same,  and  we  are  satisfied  the  legis- 
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labnre  bad  not  In  mind  In  changing  the  torm  of  the  [irovlBlon,  mskloit  tinj 
cbniiKe  In  the  other  rales  of  tan-  governing  Iho  conatnictlun  of  wills. 

Appellee  nlw)  rvHes  on  section  3344,  Kentucky  Statutes:  "Unless  r  dlBer- 
-ent  iiurpose  be  plainly  ex pn-Hsed  In  the  Instrument,  every  limitation  In  a 
deed  or  will  contingent  upon  a  person  dying  without  heirs  or  without  chll- 
'  dren  or  Issue  or  other  words  of  like  import,  shnll  be  oonstrued  a  limitation 
■to  take  effect  when  such  person  shall  die,  unless  the  object  on  which  the 
■contingency  Is  made  to  depend  Is  then  living,  or  If  a  child  of  his  body,  such 
child  be  boi-n  within  ten  months  next  thereafter." 

This  provision  means  that  unless  a  different  purpose  Is  espreseed.  every 
limitation  In  a  deed  or  will  contingent  upon  a  person  dying  without  Issue, 
shall  take  effect  when  this  person  shall  die,  unless  the  Issue  (the  object  on 
which  the  oonllrgeney  Is  made  to  depend)  Is  then  living,  or.  It  a.  child  of  his 
body,  be  bom  within  ten  months  thereafter.  It  was  llrst  enacted  In  the  re- 
vision of  1651.  (Stanton's  Hevlsed  Statutes,  237. )  By  the  act  of  ITQS  estates 
tall  were  made  estates  la  fiw  simple.  (1  M.  &  B.,«8.  t  Tbls  provision,  with 
n  similar  change  of  form  to  Chat  above  referred  to,  was  brought  over  Into  the 
Ilevlsed  Statutes  {i  Stanton,  22T],  theuce  Into  the  General  Statutes  and  our 
present  revision.  (General  Statutes,  8£6,  Kentucky  Statutes,  section  911S.) 
But  under  the  act  of  ITWt  there  was  a  prolonged  controversy  whether  the 
words,  dying  without  Issue,  referred  to  an  IndeQnlte  failure  of  issue  and  so 
-created  an  estate  tall.  To  settle  this  question  and  prevent  such  devises  being 
held  estates  tall  and  thus  being  turned  into  a  fee,  the  legislature  enacted 
the  provision  above  quoted.  The  statute  simply  abolishes  (he  common-IaH 
rule  by  which  sucli  words  were  construed  to  refer  to  an  Indefinite  failure  ol 
issue,  and  makes  the  estate  to  depend  only  on  the  failure  of  Issue  at  the 
death  at  the  person  named.  At  the  time  of  Its  enactment  tt  was  so  con- 
strued by  this  court,  and  this  contemporaneous  construutlon  can  not  now  be 
departed  from.  (Daniel  v.  Thomison,  B3  Ky.,  tSS;  Hart  v.  Thompson,  18 
Ky.,  482,  and  cAses  oiled.) 

We.  therefore,  conclude  that  the  rights  of  the  parties  are  not  aOected  by 
either  of  these  pro vlslous,  and  are  to  be  determined  by  the  general  rules 
governing  the  construction  of  wUIk.  In  the  elaborate  argument  made  by 
the  dlstlngulAhttd  oounxel.  many  authorities  are  ir'llod  on  as  to  the  proper 
meaning  of  words  of  suri'lvorship.  and  as  there  seems  to  l>e  an  apparent  con- 
flict 111  the  decisions  of  this  court  on  the  subject,  we  have  examined  them 
with  care.  We  find  that  while  there  are  in  some  of  the  opinions  dictn  not 
readily  to  be  reconciled,  the  ileclsions  themselves  nre  more  harmonious,  and 
may  be  summed*up  as  follows: 

Ikt.  Where  au  estate  Is  devised  to  one  tor  life,  with  remainder  to  another, 
and  If  the  remainderman  die  without  children  or  Issue,  then  to  a  thin]  per- 
son, the  rule  Is  that  the  wonls,  dying  without  children  or  Issue,  are  re- 
stricted to  the  death  of  the  remulndennan  before  tht<  t*>rminallon  of  the  par- 
ticular estate.  Thus  In  Blrney  v.  Richardson,  SS  Ky.,  «4,  the  ti^tstor 
devised  the  estate  to  his  wife  for  life  or  during  her  widowhood  and  at  her 
death  or  marriage,  to  be  equally  divided  by  bis  executors  between  hie  chil- 
dren, directing  that  if  "any  or  either  of  the  above- mentioned  children 
should  die  without  a  lawful  heir  Iwgotten  of  their  bo<1y.  theu  his  or  her  part 
of  the  estjite  to  be  equally  divided  among  my  surviving  children."    The 
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^lldren  were  at  the  time  Infants.  The  widow  married  ahont  two  years 
-after  the  testator's  death.  After  this  a  daughter  married  and  subequently 
died  without  issue.  It  was  held  that  her  estate  heoame  absolute  on  the  mar- 
rlage  of  her  mother  and  was  not  defeated  by  her  subsequent  death  without 
Issue.  In  Wren  v.  Hines,  59  Ky.,  1S9,  the  testator  directed  the  dividends  on 
his  bank  stock  paid  to  his  widow  until  the  youngest  child  arrived  at  age, 
adding  this:  *'It  is  my  will  and  desire  that  when  my  youngest  child  shall 
arrive  at  the  age  of  twenty-one  years,  the  119,000  set  apart  in  bank  stock, 
«hall  be  equally  divided  among  all  my  surviving  children  or  their  heirs." 
One  of  the  daughters  married  and  died  without  issue  during  the  life  of  the 
widow  and  before  the  youngest  child  was  twenty-one  years  of  age.  It  was 
held  that  the  death,  without  issue,  before  her  mother  and  before  the  young- 
est child  was  of  age,  defeated  her  interest  in  the  estate.  (Pool  v.  Benning, 
48  Ky.,  f^\  Mercantile  Bank  v.  Holland,  83  Ky.,  481;  Ferguson  v.  Thomp- 
son, 87  Ky.,  519;  Dickison  v.  Ogden,  89  Ky.,  162;  Prnitt  v.  Holland.  92  Ky., 
^l;  Lewis  v.  Shropshire,  24  Ky.  LawBep.,  S3;  Baxter  v.  Isaacs,  24  Ky.  Law 
Bep.,  1618.) 

2d.  On  the  same  principle,  where  property  is  devised  to  one  or  more  infanta 
and  is  to  be  held  by  their  trustees  or  gufirdians  until  they  are  twenty-one 
years  old  and  then  to  be  turned  over  to  them  or  divided  between  them,  with 
the  proviso  that  if  they  die  without  issue  it  shall  go  to  the  survivors,  or  if 
«U  die  to  a  third  person,  it  has  been  held  that  the  limitation  as  to  dying 
without  issue  is  to  be  limited  to  a  death  in  infancy  before  the  period  of  dis* 
tribution.  (Hughes  v.  Hughes,  51  Ky.,  116;  Thackston  v.  Watson,  84  Ky., 
"206;  Trabue  V.  Terry,  10  Ky.  Law  Rep.,  845;  Wilson  v.  Bryan,  90  Ky.,  482; 
-Jones  v.  Moore,  96  Ky.,  373;  Kephart  v.  Hieatt,  26  Ky.  Law  Bep.,  1602.) 

8d.  And  where,  by  the  will  the  devise  is  to  a  class  and  the  period  of  divi- 
sion Is  postponed  even  where  the  devisees  are  not  infants,  it  has  been  held 
that  the  limitation  as  to  dying  without  issue,  must  be  confined  to  a  death 
without  issue  before  the  period  of  division  fixed  by  the  will.    (Duncan  v. 
J^ennedy,  72  Ky.,  680;  Webster  v.  Webster,  98  Ky.,  682.) 

4th.  On  the  other  hand,  where  there  is  no  intervening  estate  and  no  other 
period  to  which  the  words,  dying  without  issue,  can  be  reasonably  referred, 
they  are  held,  in  the  absence  of  something  in  the  will  evidencing  a  contrary 
Intent,  to  create  a  defeasible  fee  which  is  defeated  by  the  death  of  the  devisee 
•at  any  time  without  issue  then  living.  Thus  in  Hart  v.  Thompson,  42  Ky., 
462,  the  devise  was:  "My  will  and  desire  is  that  nil  my  estate,  both  real  and 
pereonal,  be  equally  divided  amongst  my  said  nine  children,  then  living  or 
their  lawful  heirs  if  dead,  and  if  either  of  my  nine  children  should  die  with- 
•oat  heirs  of  their  body,  lawfully  begotten,  that  their  part,  so  allotted  and 
4(lTen  them  as  aforesaid,  be  equally  divided  amongst  my  other  children  then 
llYin^." 

One  of  the  devisees  died  a  single  man  and  without  issue  a  few  years  after 
his  father,  leaving  a  will  by  which  he  devised  his  share  of  the  property.  It 
-was  held,  in  an  opinion  by  Judge  Rwlng,  that  he  took  a  defeasible  fee  which 
was  defeated  by  his  death  without  issue,  and  that  his  share  passed  to  the 
other  children  then  living.  The  same  rule  was  followed  in  Deboe  v.  Loweo, 
S  B.  Monroe,  616,  Judge  Marshall  writing  the  opinion,  where  the  devise  was 
te  the  obildren  of  the  testator  with  this  qualification:   "It  is  also  my  will 
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that  if  any  of  my  children  die  without  lawful  heir  or  heirs,  the  property 
hereby  willed  go  to  my  surviving  children."  The  question  was  again  pre- 
sented in  Daniel  v.  Thompson,  68  Ky.,  688,  where  the  will  read:  **It  is  mr 
wish  that  all  the  property  that  may  be  included  in  this  my  last  will  and 
testament  to  my  sons,  C.  B.  and  J.  B.  Thompson,  in  case  either  or  botb^ 
dying  without  leaving  a  lawful  heir  begotten  of  their  own  body,  in  that  case 
the  property  so  left  shall  be  equally  divided  among  their  sisters  or  their 
legal  representatives." 

C.  B.  Thompson  sold  and  conveyed  to  Henry  Daniel  the  land  devised  to 
him  and  thereafter  died  unmarried  and  without  issue.  The  children  of  the 
Bisters  sued  Daniel  for  the  land  and  recovered.  The  case  was  twice  argued 
orally,  and  in  an  elaborate  opinion  by  Judge  Marshall  the  judgment  of  the- 
circuit  court  was  affirmed.  In  Harris  v.  Berry,  70  Ky.,  118,  the  testator  de- 
vised his  estate  to  his  fifteen  children,  providing:  "Should  any  of  my  chil- 
dren die  before  they  attain  lawful  age  or  without  lawful  issue,  the  portion* 
of  my  estate  bequeathed  to  them  to  be  equally  divided  between  the  sur- 
vivors." One  of  the  sons  died  after  the  testator  without  issue  and  after 
reaching  his  majority.  It  was  held  that  his  share  went  to  the  other  chil- 
dren or  their  representatives.  In  Sale  v.  Crutchfield,  71  Ky.,  686,  the  testa- 
tor  devised  to  his  son,  Edmund  Lampton  eight  acres  of  land  in  Louisville,, 
providing:  '*And  if  said  Edmund  shall  die  without  lawful  issue,  it  is  my^ 
will  and  desire,  and  I  do  hereby  direct  that  the  estate  herein  devised  to  him 
shall  go  to  his  sisters  in  equal  portions,  and  if  either  or  both  of  them  be 
then  dead,  to  the  child  or  children  of  such  dead  sister,  the  children  taking 
the  share  of  the  dead  parent. " 

Edmund  Lampton  sold  off  the  land  in  lots  and  many  years  afterwards 
died  childless.    After  his  death  the  surviving  sister  and  the  children  of  the 
one  who  had  died,  sued  his  vendees  for  the  property.    On  an  elaborate  re- 
view of  the  authorities  the  judgment  in  their  favor  was  affirmed.    In  Crozier 
V.  Gundall,  09  Ky.,  20sS,  the  testator  devised  certain  property  to  his  daugh- 
ters, Almyra  and  Patsey  '*to  them  and  their  heirs  forever,"  with  this  clause- 
qualifying  the  devise:  **In  the  event  that  either  of  my  daughters,  Patay  or 
Almyra,  should  die  without  bodily  issue,  then  such  portion  of  my  estate  as- 
is  devised  to  them  shall  revert  back  to  and  be  equally  divided  between  the^ 
rest  of  my  children  and  the  children  of  those  who  are  dead."    Almyra  sold 
part  of  the  land  devised  to  her.    Both  Almyra  and  Patsy  died  without  issiue, 
leaving  wills  disposing  of  their  estates.    It  was  held  that  they  took  only  a 
defeasible  fee  and  that  the  property  passed  under  their  fathers*  will.    (Moran 
V.  Blllshay,  8  Bush,  484;  Best  v.  Conn.,  10  Bush,  86;  Parrish  v.  Vaughn,  18- 
Bush,  97;  Bay  less  v.    Prescett,  79   Ky.,  268;  Hood  v.  Dawson,   98  Ky..  886; 
Dorsey  v.  Maddox,  108  Ky.,  268;    Turpin   v.  Turpin,  4  Ky.  Law  Bep.,  488; 
Hayden  v.  Wilson,  4  Ky.  Law  Bep.,  827;  Ecton   v.  Smith,  6  Ky.  Law  Bep., 
216;  Varble  v.  Phillips,  14  Ky.  Law  Bep.,  868;  Collins  v.  Thompson,  19  Ky. 
Law  Bep.,  1194;  Smith  v.  Ballard,  25  Ky.  Law  Bep.,  1290. ) 

In  Birney  v.  Bichardson.  6  Dana,  424,  which   involved  only  personalty, 
this  was  said:  "The  dying  without  issue  seems  to  have  been  intended  not  as^ 
a  qualification  of  the  right  of  each  legatee  after  actual  distribution  among 
them,  but  an  explanation  merely  as  to  the  mode  of  division. "    Also  this: 
*'Had  the  bequest  been  direct  and  immediate  to  the  testator's  children  as. 
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Quants  In  oommon,  then  the  only  question  as  to  dying  without  issue  -  would 
%aTe  been,  whether  it  meant  a  death  in  the  testator's  lifetime,  or  at  any 
^Ime,  however  remote.  And  nothing  else  appearing  to  aid  in  the  interpreta- 
tion, the  law  would  incline  to  construe  *dying  without  issue'  as  meaning 
the  death  of  the  legatee  without  issue  in  the  testator's  lifetime." 

In  Wren  t.  Hlnes,  which  was  also  a  controversy  as  to  personalty,  it  was 
again  said :  "Where  a  devise  is  made  to  several  persons  as  a  class  with  words 
of  survivorship  annexed,  it  becomes  material  to  determine,  in  order  that  a 
proper  construction  may  be  given  to  the  devise,  to  what  period  the  words  of 
survivorship  are  intended  to  refer.  If  the  gift  is  to  take  effect  in  possession 
immediately  after  the  death  of  the  testator,  the  uniform  rule  of  construction 
is,  to  refer  the  words  of  survivorship  to  that  event  and  to  regard  them  as  In- 
tended to  provide  against  the  contingency  of  the  death  of  the  object  of  the 
testator's  bounty  in  his  lifetime.  In  such  a  devise,  when  made  to  several 
persons  by  name,  there  is  no  other  period  to  which  the  words  could  be  made 
to  refer." 

But  in   these  cases  the  question  was  not  before  the  court  because  the  do- 
rses were  not  direct.    In  the  case  of  direct  bequests  of  personalty  which  the 
court  evidently  had  in  mind,  the  rule  stated  obtains;    for  it  perishes  with 
the  using  and  the  testator  is  not  presumed  to  look  beyond  the  distribution 
he  desires  his  executor  to  make.    But  in  devises  of  real  estate,  as  shown  in 
the  cases  cited,  the  rule  is  different;    and   in   these,  words  of  survivorship 
will  not  be  referred  to  death  without  issue  in  the  lifetime  of  the  testator, 
unless  there  is  something  in  the  will  showing  this  was  his  meaning.     It  is 
-alleged  here  in  the  petition,  to  which   the  court  sustained  a  demurrer,  that 
the  testator  left  an  estate  of  about  $60,000,  $10,000  in  personalty  and  $60,000 
In  land.     The  allegations  of  the  petition  must  be  taken  as  true  on  demurrer, 
and  we  have,  therefore,  a  case  where  both  realty  and  personalty  are  involved, 
and  where  both  are,  by  the  will,  placed  in  the  hands  of  the  trustee,  the  per- 
sonalty standing  as  the  realty  and  not  being  directed  to  be  distriubted  by 
the  executor  to  the  devisees. 

Appellants  rely  on  Wills  v.  WilJs,  85  Ky..  486;  Carpenter  v.  Hazelrlgg,  108 
Ky.,  584,  and  Jackman  v.  Jackraan,  24  Ky.  Law  Rep.,  2245.  In  the  Wills 
•case  it  was  held  that  the  devisee  did  not  take  a  defeasible  fee,  but  either  a 
life  estate  or  a  fee  simple;  and  then  from  u  conipurison  of  all  the  provinions 
of  the  will,  the  conclusion  was  reached  that  the  testator  intended  to  pass  to 
the  devisees,  who  were  his  children,  the  property  in  fee.  In  Carpenter  v. 
Hazelrlgg  and  Jackman  v.  Jackman  the  property  was  devised  to  a  class  and 
directed  to  be  divided  between  them.  The  devisees  survived  the  period  of 
division  and  these  cases  may  be  rested  on  the  ground  that  the  dying  with- 
out issue  was  intended  merely  as  a  guide  to  the  mode  of  division.  The 
•dicta  above  referred  to  were  alluded  to  in  the  Wills  and  Carpenter  cases, 
although  they  involved  real  estate;  hut  these  cases  plainly  were  not  intended 
to  announce  a  new  rule,  or  to  depart  from  the  principles  theretofore  laid  down, 
and  they  are  not  to  be  understood  as  conflicting  with  the  previous  decisions 
of  the  court.  All  the  cases  recognize  the  rule  that  where  there  is  any  period 
to  which  words  of  survivorship  can  be  reasonably  inferred,  they  will  be  so 
-oonstrued.  All  the  cases  also  recognize  the  rule  that  in  the  end  all  rules  of 
•construction  are  but  means  of  ascertaining  the  testator's  intention,  and  that 


390  HABVEY,  ftO.  T.  BELL,  40. 

when  tbiB  1b  apparent  from  Iha  whole  will  It  niUBt  be  eoforoed.  No  pn>- 
oastean  rule  can,  therefore,  be  laid  down  ae  to  the  oonstruotlou  of  words  of 
■urvlt-orahlp.  For  while  the  words  In  one  olauBe  may  hare  a  well  defined 
legal  mesDlnK,  there  tattj  be  other  thlDgs  in  the  will  making  It  m&nlfett- 
thaC  the  teatntor  outnally  used  the  womIb  Id  k  different  sense,  and  when  thU 
Is  the  case  the  rlfihta  of  the  portleH  niuat  be  determined  b7  the  meaning  of 
the  win  taken  aa  a  whole.  It  la  rare  that  two  wlllsare  ezaotly  alike,  and  «> 
after  all  rules  of  oonsU'uotlon  are  often  dlfBoult  of  applloatloD.  Fiam  thlt. 
arlnee  much  of  the  apparent  confusion  In  the  declalons. 

Under  these  prlnolplea,  how  atnnds  the  cose  before  usf  Did  the  testator- 
oontemplate  the  death  of  the  devlaees  wlthont  issue  In  his  llft-tluie,  or  In'- 
tended  the  words  of  survivorahlp  only  to  applj  In  this  erentl' 

la  the  Gth  and  0th  olauses  of  his  will  the  testalor  uses  the  words  "I  be- 
queath absolutel;. "  In  all  the  other  clausea  words  o(  difturent  effect  ar«- 
used ;  thua  showing  that  he  hod  In  mind  the  dISerenoe  between  an  abooluta- 
devlsn  and  a  limited  estate;  for  In  all  other  claUBes  the  devlaea  are  not  abso- 
lute, but  limited.  No  part  of  the  will  toob  effeot  until  the  testator's  death, 
and  It  tiiust  be  preaumiid  the  testutur  meant  eoniethloK  when  be  dt^vlaed  part- 
of  his  estate  abaolutely,  and  pluoeil  (he  ramulndur  ol  it  under  elaborate  11m- 
ItatloDS,  Seotlon  i8SS,  Kentuok;  ^tututes,  provides:  "AwLU  ahall  be  con- 
Htrued  with  reference  to  the  real  and  personal  estate  oomprlsed  In  It.  to- 
speak  and  take  efliMit  as  if  It  had  been  eieciitetl  immediately  before  the  death 
of  the  testator,  unless  a  contrary  Intention  shall  appear  b;  the  will." 

By  the  11th  clause  of  the  will  the  testator  devises  one-fourth  of  the  reGldDe- 
of  his  estate  to  the  children  of  Wm.  P.  Harvey  or  their  issue,  aubjeot  to  a 
pruvlsiou  fur  his  support,  and  should  he  "die  without  child  or  ohildren  or- 
Ihelr  iKsue,"  this  part  of  the  esCato  Is  to  go  as  provided  In  the  ninth  clause. 
Wm.  P.  Harvey  then  had  no  uhlldren,  and  so  far  as  appeara,  was  unmar- 
ried. It  wns  poBslble  he  might  marry,  have  children,  and  yet  survive  aU. 
his  ohildren  or  grandchildren.  Yet  It  U  Incredible  that  the  testator,  his 
grandfather,  in  making  the  will,  could  hiive  contemplated  nil  this  occurring 
in  the  tuatutor's  lifetime.  The  property  devised  in  the  Iltb  clause  Is,  by  the 
12l:h  chiuse,  charged  with  the  support  of  Wm.  Puyne  Harvey,  which  must  at 
necessity  refer  to  a  support  after  the  death  of  the  testator.  By  the  ISth 
clause  if  auy  of  the  devisees  contested  the  will  their  part  of  the  estaW  shonid 
go  to  the  othwrs  not  contesting  "to  be  held  in  tho  same  way  as  the  devise  to 
them  so  taking."  There  could  be  no  contest  of  the  will  until  the  testator'i- 
death,  and  in  this  event  the  contesting  devisee  lust  his  devise,  yet  It  did  not 
then  pass  to  the  others  absolutely,  but  '-to  be  held  In  the  same  way  as  th» 
devise  to  them,"  thus  showing  that  the  testator  had  in  mind  in  "the  devise 
to  them"  conditions  which  were  to  extend  beyond  his  duith.  This  Is  em- 
phasized by  the  last  of  the  ISth  clause  requirinR  the  trustee,  if  Wui.  Pnyna- 
Harvey  contested  the  will,  to  pay  over  to  the  other  devisees  the  inoome  from 
the  fourth  of  the  estate  devised  in  the  11th  and  13th  clauses,  the  distlnocloD 
being  here  sharply  made  between  the  iucoine  and  the  corpus  of  the  estate  In 
a  oontineeacy  which  must  occur.  If  at  all,  after  the  llfelime  of  the  t«stBtor. 

By  the  10th  clause  It  Is  stipulated  that  if  the  contlnKeucy  provided  for  Id 
the  ech  clause  arises,  that  is.  If  any  of  the  devisees  die  without  issue  and 
this  sharego  to  the  others,  then  "the  property  thua  received"  Is  to  bo  In  tmsfc 
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under  the  same  powers  as  expressed  in  the  8th  clause.  The  devisees  could 
receWe  nothing  under  the  will  during  the  lifetime  of  the  testator,  and  if  he 
had  had  in  mind  only  a  death  in  his  lifetime,  he  would  simply  have  directed 
a  division  of  the  estate  among  the  survivors;  for  in  this  event  they  would 
have  taken  directly,  but  the  use  of  the  words  *'the  property  thus  received," 
shows  the  testator  contemplated  the  devisees  might  receive  property  under 
the  9th  clfiuse  after  the  division  directed  in  the  7th  clause  was  made.  The 
devisees  were  all  of  age  and  if  the  testator  had  not  in  view  preserving  the 
estate  for  his  own  blood  as  against  the  collateral  heirs  of  the  devisees,  all 
then  unmarried,  the  whole  fabric  thus  constructed  by  the  will  was  mean- 
ingless. The  purpose  of  clauses  11  and  13  was  to  secure  this  part  of  the  es- 
tate to  the  testator's  unborn  great-grandchildren,  the  children  of  Wm.  Payne 
Harvey.  The  devise  to  these  possible  great-grandchildren  illustrates  the 
porpoee  of  the  8th,  9th  and  10th  clauses  which  were  all  part  of  one  plan. 
The  testator  aimed  to  prevent  his  properti^  falling  to  those  who  were 
strangers  to  his  blood,  by  reason  of  the  death  of  any  of  his  grandchildren 
(then  unmarrie<l)  without  issue.  With  this  view  he  directed  in  the  10th 
clause  that  the  property  falling  to  the  survivors  by  reason  of  the  death  of 
any  of  the  devisees  without  issue  as  provided  in  the  9th  clause,  should  be 
held  under  the  same  trusts  as  the  property  originally  falling  to  them.  He 
seems  to  have  entertained  the  design  of  providing  to  whom  the  property 
should  go  if  all  his  blood  became  extinct,  but  the  blank  left  for  this  purpose 
at  the  end  of  the  9th  clause,  for  some  reason  was  never  filled;  yet  this  evi- 
dences his  purpose  that  the  property  should  not  go  to  others  as  long  as  any 
of  his  blood  remained.  We,  therefore,  conclude  that  the  limitation  as  to  the 
death  of  any  of  the  grandchildren  without  issue,  can  not  be  restricted  to  a 
death  in  the  lifetime  of  the  testator. 

It  remains  to  determine  whether  there  is  any  other  period  to  which  it  may 
be  reasonably  referred.  The  8th  clause  creating  the  trust,  as  shown,  con- 
tains these  words:  *'If  said  W.  P.  Harvey  deems  it  wise  at  any  time,  he  may 
hand  over  all  or  any  part  of  their  property  to  said  devises,  or  any  of  them, 
at  any  time,  and  free  the  same  from  trust.  The  evidence  that  the  same  is 
80  freed  from  trust  shall  be  the  written  deed  of  said  W.  P.  Harvey,  filed  and 
recorded  as  other  deeds,  both  as  to  the  realty  and  the  personalty  so  freed 
from  trust.  I  also  empower  said  W.  P.  Harvey  to  appoint  his  successor  as 
trustee,  but  the  freeing  said  property  from  tiiist  is  a  power  lodged  only  in 
said  Harvey  as  trustee  " 

By  a  deed  executed  on  March  11,  1898,  Dr.  Harvey,  as  trustee,  conveyed  to 
Mrs.  Loving,  in  fee  simple  and  free  of  the  trust,  both  the  realty  and  per- 
sonalty devised  to  her  in  the  will;  and  on  March  16,  1898,  he  executed  a 
similar  deed  to  Frank  W*iyne  Harvey.  The  deeds  set  out  the  provisions  of 
the  will  and  In  each  the  granting  clause  is  as  follows:  "Now  in  considera- 
tion of  the  above  the  party  of  the  first  part  sells,  aliens  and  conveys,  and 
likewise  frees  and  relieves  from  every  character  of  trust,  both  as  to  the  realty 
and  personalty,  and  invests  the  party  of  the  second  part  with  a  fee- simple 
title  to  the  following  estate  (hei-e  follows  description  of  land  In  controversy)  ** 
The  question  is  raised  that  at  least  the  dying  without  issue  as  provided  in 
the  will,  must  be  limited  to  the  continuance  of  the  trust  and  that  these  deeds 
invested  the  grantees  with  the  absolute  fee;  that  this  was  the  intent  of  the 
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^eeds  Is  evlilent,  but  wben  Mrs.  Loviiig  died  she  left  >  will  derlstng  her 
'part  of  the  estate  to  ber  husband ;  there  was  a  contest  over  ber  nitl  and  In 
the  settlement  or  Ibis  contest  It  was  agreed,  on  March  IT,  1899,  tlint  the  per- 
-sonnlty  should  go  to  ber  husband,  the  contract  being  based  on  the  following 
recitals: 

"Whereas.  Mrs.  Lllnh  Harvey  IjOVlng,  late  nife  of  the  undersigned  J.  W. 
liOTing.  departed  this  lite  Februarj  H.  ISOB,  residing  at  CampbellEvllte.  Taj' 
lor  oount7,  K7.,  leaving  a  last  will,  which  U  not  yet  probated,  in  which 
the  undersigned,  J.  W.  Lorlng,  ts  the  principal  devisee,  she  dying  without 
Issue,  and  appointing  said  liovlng  her  executor  without  bond;  and.  whereas, 
-under  the  will  of  her  grandfather,  Wllllnm  Pnyne.  none  of  the  real  estate 
nipDtloneil  in  Raid  will  luissed  to  her  only  for  and  during  her  life,  but  only 
perwinalty  owned  by  her  at  her  death ;  and,  whereas,  the  said  Loving  and 
the  uaderslgnud,  W.  P.  Hnrvej,  the  fother  of  the  Ksld  deceased,  Frank  W. 
Harvey,  and  W,  Conn  Dell,  Jr.,  represented  by  his  father,  W.  C.  Bell,  are 
the  only  persons  interested  In  the  distribution  of  her  estate,"  etc. 

The  trustee  had  only  such  power  as  the  will  conferred  on  him  and  his 
deeds  are  Inoperative  In  so  far  as  they  are  not  authorized  by  the  will.  The 
con  struct  ion  placed  by  the  parties  on  the  will  Is  not  conclusive:  far  the 
proper  construction  of  the  Instrument  Is  a  question  of  law  (or  the  court. 
We  must,  therefore,  determine  whether  the  testator  contemplated  that  the 
termination  of  the  trust  under  the  bth  clause  should  defeat  the  limitation  un- 
der the  flib  clause  ns  to  the  reiil  tstnte.  The  oase  of  Jnmea  v,  Moore.  Wi  Ky., 
374,  is  relied  on  by  appellnnts  on  this  point.  But  thot  3nse  Is  simply  in  line 
with  the  first  and  second  clauses  ot  eases  above  cited.  Part  of  the  estate 
went  to  the  widow  for  life  and  at  h#r  death  to  her  son.  If  living,  and  if  not 
to  certain  colloterals;  the  remainder  of  the  estate  wns  placed  In  the  hands 
of  the  giinrdi.in  of  the  stm  to  be  held  for  bis  benefit,  with  the  provision  that 
If  he  died  without  l.=suo  the  estate  should  go  to  certain  coilatemls.  The  son 
.was  At  the  time  an  infant  a  few  months  old.  As  to  the  esljite  which  went 
to  the  widow  for  life  It  was  held  that  the  son,  if  living  at  her  death,  took  it 
then  alisolutely ;  and  as  to  the  part  of  the  estate  placed  In  the  hands  of  the 
guardian  for  the  son.  It  was  held  that  his  title  became  absolute  when  be 
became  ot  age  and  the  estate  was  dlstrlliuttd  to  him.  The  purpose  of  the 
testator  In  the  ctse  liefiiro  us  In  providing  that  the  tnietee  might  band  over 
all,  or  any  part  of  the  properly  to  the  devisees  nnd  free  the  same  from  trust 
does  not  seem  tu  have  been  to  chnngeln  any  ivny  the  estate  which,  by  the  will 
he  veplJ'd  In  the  devisees.  lie  seems  to  have  contemplated  that  as  thegrand- 
childr.ni  ninrried  nnd  settled  in  life.  It  would  be  proper  tor  the  trustee  If  he 
saw  (It  to  turn  over  to  them  the  proiierty  devised.  As  to  the  personalty,  it 
it  was  turned  over  by  the  tnifltee  to  the  devisees  and  was  consumed  by 
them,  no  one  could  complain.  Ihit  In  simply  authorizing  the  trusten  to 
free  the  property  of  the  trust,  the  test-'»tor  does  not  seem  to  have  hod  In 
minil  empowering  him  to  add  nnything  to  the  title  which  the  devisees  took 
In  the  real  estate  under  the  wilt,  or  to  olinnge  In  ony  way  the  scheme  which 
he  had  devised  to  secure  the  estate  to  his  own  blood.  The  trustee  was  the 
father  of  the  devisees.  The  testator  had  In  niind  that  the  father  would  con- 
sult the  true  interests  of  his  children,  and  would  hand  over  their  estate  to 
them  as  their  real  interest  mightrequire.     Cut  the  falber  was  also  the  belt- 
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alrliiw  of  his  obildren  if  they  died  without  issue,  and  the  testator  evidently 
eoDtemplattDg  this,  undertook,  by  his  will,  to  prevent  the  property  devised 
passing  under  the  statute  of  descent  in  case  any  of  the  devisees  died  without 
Issne,  and  in  authorizluK  the  father  to  free  the  property  of  the  trust  which 
he  created  to  carry  out  his  purpose  of  preserving  the  estate,  it  can  not  be 
presumed  that  he  contemplated  empowering  the  trustee  to  set  at  naught  the 
settled  purpose  which  he  manifested  to  secure  his  estate  to  his  possible 
great  grandchildren. 

We,  therefore,  conclude  that  the  circuit  court  properly  held  that  W.  G. 
Bell,  Jr.,  took,  under  the  will,  the  entire  title  to  the  real  estate  referred  to. 

Judgment  affirmed. 


HOUGHTON  V.  LOUISVILLE  RAILWAY  CO. 

(Filed  June  16,  1904— Not  to  be  reported.) 

Street  railroad — Negligence  of  conductor — Starting  car  as  passenger  was 
alighting — Instructions — In  an  action  by  a  passenger  against  the  Louisville 
Bail  way  Co.  for  an  injury  caused  by  the  alleged  negligence  of  defendant's 
servants  In  st-arting  the  car  while  plaintiff  was  alighting  therefrom,  the  evi- 
dence being  conflicting  as  to  which  side  of  Fourteenth  street  on  Main  street, 
that  the  car  stopped,  the  court  instructed  the  jury  as  follows:  "If  the  jury 
believe  from  the  evidence  that  at  or  about  the  time  and  place  complained 
of,  the  car  of  the  defendant  railway  company  on  which  plaintiff  was  riding, 
stopped  for  the  purpose  of  allowing  plaintiff  or  other  passengers  to  alight 
therefrom,  and  that  while  plaintiff  was  in  the  act  of  alighting  from  said 
car,  the  same  was  started  by  defendant's  agent  in  control  of  said  car,  and 
thereby  plaintiff  was  thrown  to  the  street  and  injured,  they  shall  find  for 
the  plalDtiff ;  but  if  the  jury  shall  believe  from  the  evidence  that  the  said 
car  did  not  stop  for  the  purpose  of  allowing  plaintiff  or  other  passengers  to 
alight  therefrom,  and  that  while  said  car  was  in  motion  plaintiff  attempted 
to  alight  therefrom  and  was  thereby  thrown  to  the  street  and  injured,  they 
shall  find  for  the  defendant."  It  is  clear  that  the  jury  could  not  have  re- 
turned a  verdict  for  the  plaintiff  unless  they  believed  the  car  was  stopped 
for  the  purpose  of  allowing  the  plaintiff  or  other  i)assengers  to  alight  from 
the  car.  Held — That  plaintiff's  right  to  recover  does  not  depend  upon  the 
question  as  to  whether  the  car  was  stopped  on  the  east  or  west  side  of  Four- 
teenth street.  If  it  was  stopped  on  either  siile  to  allow  passeng(-rs  to  leave 
it,  and  was  suddenly  started  forward  while  plaintiff  was  in  the  act  of  alight- 
ing, and  she  was  thereby  thrown  to  the  ground  and  injured,  she  is  entitled 
to  recover.  Although  it  was  the  custom  to  stop  the  car  on  the  east  side  to 
allow  passengers  to  leave  it,  yet  If  it  came  to  a  full  stop  on  the  west  side, 
and  plaintiff  believed  it  had  stopped  to  allow  passengers  to  alight,  she  can 
recover  if  those  in  charge  of  the  c-ht  suddenly  sturted  it  forward,  and  in- 
jured her,  when  known,  or  by  the  exercise  of  proper  care  could  have  known, 
she  was  alighting  therefrom,  and  the  jury  should  have  been  instructed  as 
indicated  herein. 

Matt  O'Doherty  for  appellant. 

Fairleigh,  Straus  &  Fairleigh  and  B.  L.  Greene  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Paynter. 
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Tbe  appullADt  Inatltuted  tbls  aotlon  agnlnet  the  appellee  for  «  ipeolAl  Id- 
jniT  allegrd  to  ba*e  been  Inflicted  by  tbe  aerfaoti  of  tbe  appellee  who  wen 
In  charge  of  lu  street  car.  It  li  averred  In  tbe  petition  that  the  plaintlD 
yiaa  a  pa§senHer  on  one  of  tta  oars  wblcb  was  Rolng  eastwardly  on  Main 
street.  In  the  city  of  LoulsTllle;  that  before  It  reached  Fourteenth  street  sbe 
uotlfled  the  conductor  In  obarse  of  tbe  oar  that  ibe  wished  to  Ket  oD  at  tbe 
r>nraad  depot  on  tbe  north  ilde  of  Main  street,  near  Fourteenth  street;  that 
when  the  oar  reached  the  depot  it  was  stopped;  that  she  therenpon  arose 
from  her  seat  and  started  to  alight  from  the  car,  and  while  doing  no  the  de- 
fendant's agents  and  servants  in  charge  of  the  oar,  bygrou  negligence  caused 
the  car  to  move  suddenly  forward,  and  that  she  wai  thereby  thrown  from  it 
to  the  street,  and  received  the  lojurles  of  which  she  complains. 

The  plalutlfC  Introduced  herself  and  sister  on  witnesses,  and  the;  testified 
that  they  took  a  oar  at  Sixth  and  Walont  streets  whloh  carried  them  to 
Eightuenth  street,  there  they  transferred  to  an  Eighteenth  street  nnri  that 
after  they  got  on  the  last  named  car.  they  apprised  the  conductor  that  they 
wanted  to  get  oS  at  FoucCeenth  street  to  catch  the  "dinkey"  train;  that  the 
conductor  advised  thum  that  he  would  Ket  there  in  time  to  do  bo,  and  said 
that  "the  car  would  not  be  apt  to  stop  until  It  reached  Fourteenlh  street." 
They  further  testified  that  when  the  onr  was  crossing  Fourteenth  street  tbey 
lelt  the  onr  slacking  speed,  and  tbey  picked  up  their  bundles  and  tvben  tbe 
car  oaiiie  tu  a  standstill  they  started  to  thH  platform,  and  be  tbe  plaintiff  was 
alighting  from  the  oar,  It  stitrted  suddi'nly,  and  threw  her  to  the  street,  In- 
filctlng  very  serious  Injuries  upon  her,  from  wlilcb  sbe  bad  not  recovered 
when  this  case  was  trletl.  The  defendant  Introduced  ns  witnesses  thmt 
ladles  who  were  passengers  on  tho  car  In  question,  nnd  who  testified  that 
the  our  did  not  stop  [roui  the  time  it  crossed  Fiftoenth  stiuet  until  it  was 
crossing  Fourteenth  stnwt,  and  not  until  after  plidntiS  stepped  off  of  tbe 
oar  while  in  motion  and  received  the  Injuries.  The  testimony  of  the  plain- 
tiff nnd  sister  tended  to  show  thiit  the  car  stopped  on  the  east  side  of  Four- 
teenth street.  Tbe  testimony  of  the  three  lady  passengers  tended  to  show 
that  it  did  not  stop  on  the  west  side  of  Fourteenth  street,  or  at  all.  until  It 
Btoppfd  to  pick  up  the  philntliT  after  she  had  fallen.  Appellee  then  Intro- 
ducod  William  H.  Brlghtmun  and  U.  L.  Klce.  respectively,  motorman  and 
conductor  of  the  car  fmni  which  the  ]it»iiitiff  fell.  They  testified  that  tbey 
stopped  on  the  west  side  of  Fourteenth  street  on  account  of  the  railroad 
track  on  thut  street.  Su  we  have  a  oonQlot  in  the  evidence  both  butween 
that  of  the  pliiiotlS  and  thatuf  the  defenilant  and  also  a  coullict  in  the  testi- 
mony offered  by  the  defendant. 

We  have  gone  into  detail  as  to  the  evidence  with  a  view  of  considering  the 
question  as  to  whether  the  court  pnipi^rly  Instructwl  the  jury.  Tho  court 
gave  the  jury  instructions  as  follows;  "If  tho  jury  believe  from  the  evidence 
that  111  or  alwut  the  time  and  place  coniplolneil  of  the  car  of  the  defrndant 
railway  company  on  which  plaintiff  was  riding,  stopped  for  the  purpose  of 
allowing  plaintiff  or  other  passengers  to  allKbt  therefrom,  and  that  while 
plalutilT  was  In  the  act  of  alighting  from  said  cir.  the  same  w.is  started  by 
tho  defendant's  agent  In  control  of  said  oar,  and  thereby  piulntifr  was 
thrown  to  the  street  and  Injured,  they  shall  find  for  tho  plaintiff;  but,  If 
the  jury  shall  t>elluve  fmni   the  evidence  that   the  said  car  did  not  stop  tor 
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the  pnrpofle  of  allowiog  plftlntiff  or  other  pasflengers  to  alight  therefrom » 
and  that  while  said  oar  was  In  motion  plaintiff  attempted  to  alight  there- 
from and  was  thereby  thrown  to  the  street  and  Injured,  they  shall  find  for 
the  defendant.  If  the  Jury  find  for  the  plaintiff,  they  will  award  her  such 
nun  in  damages  as  will  fairly  and  reasonably  compensate  her  for  mental 
and  physical  suffering  endured  and  to  be  endured  by  her,  if  any,  as  the 
direct  result  of  her  injury,  and  for  the  reduction,  if  any,  in  her  power  to 
earn  money,  resulting  directly  from  said  injury,  in  all  not  to  exceed  the 
sum  of  190,000,  the  amount  claimed  in  the  petition.  If  they  flod  for  the  de^ 
fendant,  they  will  say  so,  and  no  more." 

It  is  clear  that  the  jury  could  not  have  returned  a  verdict  for  the  plain- 
tiff, unless  it  believed  the  car  was  stopped  for  the  purpose  of  allowing  the 
plaintiff  or  other  passengeis  to  alight  from  the  oar,  and  while  the  plaintiff 
was  in  the  act  of  alighting  therefrom  the  car  was  started  and  she  was 
thereby  thrown  on  the  street  and  injured.  Under  this  instruction,  although 
the  car  was  stopped  on  the  west  side  of  Fourteenth  street,  and  the  plaintiff 
believed  that  it  was  stopped  to  allow  her  and  other  passengers  to  alight 
therefrom,  and  while  attempting  to  do  so  It  started,  still  there  could  be  ne 
recovery  although  the  conductor  may  have  been  guilty  of  the  grossest  kind 
of  negligence  in  failing  to  look  after  the  safety  of  the  plaintiff,  or  in  failing 
to  use  any  care  to  guard  the  passengers  against  such  an  accident.  Plain- 
tiff's right  to  recover  doefl  not  depend  upon  the  question  as  to  whether  the 
car  was  stopped  on  the  east  or  west  side  of  Fourteenth  street.  If  it  was 
stopped  on  either  side  to  allow  passengers  to  leave  it,  and  was  suddenly 
started  forward  while  she  was  in  the  act  of  alighting,  and  that  she  waa 
thereby  thrown  to  the  ground  and  injured,  she  is  entitled  to  recover.  Al- 
though it  was  the  custom  to  stop  the  car  on  the  east  side  of  Fourteenth 
street  to  allow  passengers  to  leave  it,  yet  if  it  came  to  a  full  stop  on  the 
west  side  of  the  street  and  the  plaintiff  l)elleved  that  it  had  stopped  to  allow 
passengers  to  alight  from  it,  she  can  recover,  if  chose  in  charge  of  the  car 
saddenly  started  it  forward  and  injured  her,  when  they  knew,  or  by  the 
eierclse  of  proper  care  could  have  known,  she  was  alighting  therefrom.  The 
conductor  testified  that  after  the  car  stopped  he  left  the  rear  platform  and 
went  forward  to  change  the  register.  Tho  plaintiff  and  her  sister  testified 
that  he  had  left  the  rear  end  of  the  car  and  was  talking  to  the  motorman 
when  the  car  stopped,  and  was  at  the  front  end  of  the  oar  when  she  attempted 
to  alight  from  it.  The  conductor  said  it  was  not  proper  to  leave  the  rear 
end  of  the  car  when  it  was  stopped.  The  motorman  testified  that  he  had  a 
signal  to  stop,  and  did  so;  that  he  did  not  start  the  car  until  he  receive  the 
signal  to  go  ahead.  From  the  evidence  the  conductor  must  have  been  at  the 
front  end  of  the  car  when  he  gaye  the  signal  to  start.  It  is  evident  that  the 
plaintiff  was  in  the  act  of  alighting  from  the  car  when  it  started,  because 
she  and  her  sister  so  testified,  and  the  evidence  of  the  defendant  shows  that, 
she  was  found  about  ten  feet  to  the  rear  of  the  car,  and  the  motorman  testi- 
fied that  the  car  had  gone  about  ten  feet  when  it  was  stopped. 

In  addition  to  the  questions  submitted  by  the  court  to  the  jury  by  instruc- 
tion No.  1,  the  court  should  have  told  it  that  although  it  may  believe  from 
the  evidence  the  car  was  not  stopped  on  the  west  side  of  Fourteenth  street 
for  the  purpose  of  allowing  passengers  to  leave  it,  still  if  it  did  stop  there» 
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«Dd  that  tbe  plaintiff  irbtle  It  so  stood  upon  the  track  went  upon  the  plat 
torn),  and  attempted  to  leave  tbe  oar,  Bn<t  that  tbe  defendant's  servants  ot 
either  of  them  In  charKe  ol  the  car  started  U  fomard  nben  they,  or  either 
«f  them  knew,  or  by  the  exercise  o(  proper  care  could  have  knoirn,  that  tb« 
plaintiff  WASutteraptlng  to  alight  therHrrom,  and  that  she  was  thereby  caueed 
to  fall  to  the  ground,  and  receive  the  allegiid  iujurlea,  Ihe  jui?  shonld  And 

luBtruotionB  Noa.  1  and  i  offered  liy  the  plaintiff  should  have  been  given. 
The;  defloe  the  kind  of  oai-e  which  tbe  defendant  oned  to  the  plaintiff  as  a 
paeaeoger,  and  the  kind  of  care  she  should  exercise  for  her  own  safety. 
<Loulsvllle  City  Kallway  Co.  v.  Weams.  80  Kj.,  iSO;  Davla  v.  FHduoab  Rall- 
vrey  and  Light  Co.,  El  Ky.  Law  Hep.,  1ST.) 

The  judgment  Is  reversed  for  prooeedlnga  ooQslstent  with  this  oploton. 

Whole  oourt  Bitting. 

Chief  Justice  Burnam  and  Judge  Hobson  dissent  In  part. 

Judge  HobBon  dellvHred  the  following  dissenting  optoloD : 

I  ooncur  in  tbe  reversal  In  this  case,  but  I  do  not  concur  in  so  much  of  the 
-opinion  as  allowH  a  recovery  If  the  conductor,  by  ordinary  care,  might  have 
known  that  the  plaintiff  was  leaving  the  car,  without  any  qualiflcatlon  as  to 
tbe  circumstances  under  which  he  should  exereise  care  for  this  pnrpose. 
The  rule  Is.  as  I  undt'rstnnd  it,  thiit  where  tbe  circumstances  are  such  when 
«  stop  la  made  that  the  conductor  in  the  eiprclsea  of  proper  care  should  an- 
tlolpaM  persons  alightlDR  from  the  car,  be  should  not  start  It  without  eser- 
-cislng  proper  cnre  to  eee  that  they  are  liiife.  But  1  do  not  understand  that 
where  there  has  been  no  signal  given  b;  a  passenger  for  ihe  car  to  stop  and  tbe 
conductor  has  no  reason  to  ontlcipaie  that  any  one  will  leave  the  car,  be 
should  be  on  the  outlook  for  pussiiKera  getting  off  when  the  car  stops,  be- 
cause there  Is  a  Wngon  In  front,  or  for  iiny  other  teiupornry  reason.  In  Bell 
Electric  Line  v.  Toinlln,  19  Ky.  I'liw  Ken..  riS,  which  was  a  case  like  this, 
the  following  Instruutlun  was  approved :  "If  the  jury  believe  from  the  evl- 
HlencB  that  thii  car  did  stop  opposilc  the  side  door  of  the  Clarendon  Hut^l, 
buB  that  such  stop  was  not  for  Ihe  piirpo!!c  of  letting  off  passengers,  and 
was  not  at  such  place  or  under  such  condlliuns  that  tbe  plaintiff  had  a  rea- 
aonable  right  to  suppose  Chat  an  opportunily  would  be  afforded  to  allgbl; 
and  that,  while  the  cur  was  so  stopped,  the  plaintiff  attempted  to  alight, 
without  the  kuowle<lge  of  or  Dotice  to  tbo  employes  In  charge  of  the  cor,  and 
that  the  ciir  was  started  while  Iik  was  In  the  act  of  getting  off,  without  the 
knowledge  of  or  notice  to  such  eniptoyi-s  tliat  he  wns  so  doing;  and  that 
their  failure  to  become  ownre  of  his  gi-tiing  off  was  not  due  to  a  failure  on 
their  purl  to  eserclse  ordinary  u;ire.  ihL-ti  the  defendant  Is  not  liable,  aud  the 
jury  should  find  for  it." 

Tbe  suine  principle  was  again  followed  In  Louisville  Railway  Co.  r.  Ran- 
nater,  21  Ky.  Law  Kep.,  250,  wht-i-e  tills  Instruction  was  ap  pro  veil ;  "But  if 
tbe  driver  buw  her  when  she  was  uliout  to  leave  the  car  and  knew,  or  ought 
to  have  known  as  u  prudent  niun,  that  such  was  her  purpose,  then  Ic  was 
not  necessary  for  her  to  give  him  further  notice." 

In  'i  Thompson  on  Kegllgence,  section  352H,  tbe  rule  Is  thus  stated :  "And 
although  the  car  may  come  to  a  stop,  yet  it  it  Is  not  at  a  place  At  wbich 
passengers  are  accustomed  to  alight,  but  If  the  stoppage  Is  made  tioder  a 
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regnlatioD  of  the  oomipaDy  before  Grossing  another  track  to  avoid  the  danger 
of  ooUision,  It  is  not  an  invitation  for  a  passenger  to  alight,  and  if  a  passen^ 
ger  so  alighting  is  hurt  by  reason  of  the  oar  starting  forward,  ths  company 
will  not  be  liable  in  the  absence  of  statutes  imputing  special  fault  to  those 
in  charge  of  the  oar.  * ' 

It  seems  to  be  evident  in  this  case  that  the  stop  was  made  on  the  west  side 
of  Fourteenth  street  before  crossing  the  railroad  track  to  avoid  danger  of 
collision,  and  that  plaintiff  attempted  to  get  off  the  car  when  stopped  for 
this  purpose  alone.  Her  sister  got  up  with  her  and  the  conductor  knew 
they  wanted  to  get  off  at  Fourteenth  street.  Whether,  as  a  prudent  person, 
he  should  have  anticipated  their  leaving  the  car  when  this  stop  was  made- 
was  a  question  for  the  jury,  but  he  should  not  be  required  to  keep  a  lookout 
for  passengers  leaving  the  oar,  unless,  as  a  reasonable  person,  he  should  have 
anticipated  that  they  would  understand  the  stop  was  made  for  them  to 
alight,  or  should  have  anticipated  under  the  circumstances  attending  the^ 
stop,  that  passengers  would  get  off. 

I,  therefore,  dissent  from  the  opinion. 

Chief  Justice  Bumam  and  Judge  O'Bear  join  in  this  dissent. 


EVENING  POST  CO.  v,  SMITH. 
(Filed  June  16,  1901— Not  to  be  reported. ) 
Helm,  Bruce  Sc  Helm  for  appellant. 

Wm.  Cromwell,  J.  H.  Hazelrigg  and  Molloy  Ss  Utley  for  appellee. 
Appeal  from  Lyon  Circuit  Court. 
Opinion  of  the  oourt  by  Judge  Barker. 

This  case  is  affirmed  by  an  equal  division  of  the  oourt :  Judges  Paynter^. 
Hobson  and  Nunn  for  affirmance;  and  Chief  Justice  Bumam  and  Judges 
O'Bear  and  Barker  for  reversal.  Judge  Settle,  being  of  kin  to  appellee,  did 
not  sit  in  the  case. 


COMMONWEALTH,   BY.  &c.  v.  UNION    REFRIGERATOR   TRANSIT 

CO. 

(Filed  June  16,  1904— Not  to  be  reported.) 

Henry  L.  Stone  and  Samuel  B.  Kirby  for  appellant. 

Humphrey!  Burnett  &  Humphrey  and  Forcht  &  Field  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Judge  Barker  delivered  the  following  response  to  petition  for  rehearing. 

As  the  record  shows,  without  contradiction,  that  appellee  owned  two 
thousand  cars  of  the  value  of  $200  each  on  the  assessment  day  of  each  year 
in  whioh  they  are  sought  to  be  taxed  by  this  proceeding,  the  opinion  is  ex- 
tended so  as  to  require  the  lower  court,  upon  the  return  of  the  case,  to  enter 
a  judgment  against  appellee  for  the  amount  due  upon  the  above-named 
property  for  taxes  for  the  respective  years,  at  the  legal  rate  of  taxation  for 
each  year,  with  legal  penalties. 

The  petition  for  rehearing  is  overruled. 
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CONNOR  V.  COMMONWEALTH. 
(Filed  Juna  IS,  1904.) 

1.  Homicide— Con fl  I otlDK  ertdenco— Sufflolent  to  ooDvlot  or  acqalt— Jiirj 
— Judftes  o(  (ftots— The  defpodnnt  was  tndlotad  for  murder  and  convicted  by 
th«  Jury  of  voluntary  manslaughter  and  hia  punishment  fixed  at  ten  yean 
In  the  penitentiary.  The  evldenoe  was  suah  sb  would  authorize  the  jury  to 
either  convict  or  acquit  the  defendant,  nnd  In  such  oases  It  has  often  been 
held  by  this  court  that  It  will  not  reverse  on  the  tacts  where  there  Is  sufB- 
tjlent  evidence  to  go  to  the  jury. 

S.  I natruottons— Errors  are  complained  of  In  the  Instructions  as  foUowi: 
Instruction  No.  S  as  given,  required  the  jury,  apparently,  to  find  from  the 
evidence  to  the  exoluslon  of  a  reasonable  doubt,  that  the  shooting  was  not 
done  maliciously  or  with  innlloe  aforethoagbt.  In  order  to  reduce  the  orime 
from  murder  to  manslaughter.  This  error  was  not  material  ns  the  Jaiy 
found  the  defendant  gulty  of  manglaughter,  but  would  have  been  material 
It  the  jury  had  found  hlui  guilty  of  murder. 

8.  "Snfe  means  of  avoiding  danger" — Complaint  Is  made  of  these  words 
in  third  Instruction.  "And  he  believed  be  had  no  safe  means  of  avoiding 
said  attack."  This  court  has  in  several  cases  condemned  the  use  of  the 
word  •■esonpo"  In  Belf-defonsH  Instructions,  but  the  word  "avoid"  has  been 
eevemi  times  snnctloneil. 

4.  Retreat— Qui'stlon  for  jury— The  defendant  asked  that  the  following 
words  be  Inserted  In  Instruction  No  4  after  the  words  safe  means  of  avoiding 
said  danger,  viz,  ;  "Then  the  defendant  was  not  obliged  to  retreat  bnt  had 
the  right  to  stand  and  repel  tbe  assault."  The  court  properly  refused  to 
modify  the  Instruction.  Tbe  right  o{  selfdufense  Is  buL  the  right  of  neces- 
sity. The  rule  now  Is  that  whether  one  should  stand  his  ground  or  give 
back  Is  a  question  tor  the  jury,  and  that  be  may  properly  follow  that  course 
which  Is  apparently  necessary  to  save  himself  from  death  or  great  bodily 

5.  Fair  trial— On  the  whole  case  we  conclude  that  appellant  has  had  a  fair 
trial  and  DO  legal  reason  appears  for  disturbing  the  vndlct  of  tbe  jury. 

Sweeney,  Ellis  &  Sweeney  and  C.  M.  Flon  for  appellant. 

N.  B.  Hays  and  Lornlne  Mli  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bobson, 

On  December  SS,  lEIOE.  W.  M,  Parsons  Insulted  Ben  Cutler  In  a  saloon  In 
Owensboro.  Cutler  striicb  ParKons,  nnd  thereupon  a  flght  ensued  l)etween 
Parsons  and  Ben  Cutler  and  hlx  brother,  Fred.  Parsons  was  forced  to  the 
back  part  of  the  roam  and  was  pretty  liadly  beaten  up,  when  the  bartender 
and  a  man  named  Davidson  Intervened  and  took  from  Ben  Culler  a  chslr 
with  which  he  was  about  to  sirlbe  Pnraonis.  throwing  hirji  bnck  toward  the 
center  of  the  room.  Appellant,  Cuiinor,  who  had  taken  no  part  in  the  flght, 
was  standing  near  the  bur  counter.  As  to  what  followed  the  proof  Is  some- 
what oonaictlng.  The  proof  lor  Connor  Is  to  the  effect  that  Ben  Cutler, 
with  a  knife  In  his  baud,  advanced  on  him  threatening  to  kill  htm  and  that 
be  retreated  behind  the  counter  nnd  got  a  pistol  there  and  shot  Ben  Cutler 
with  it  after  twice  calling  upon  hhn  to  stop,  just  as  he  was  about  to  coma 
around  behind  the  counter. 

The  proof  for  the  Commonwealth   tends  to   show  that  Connor  bad  the 
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pistol  in  his  hand  and  wah  ont  in  front  of  the  counter  before  Ben  Cutler 
was  thrown  around,  and  that  he  first  aimed  at  Fred  Cutler,  and  when  he 
dodged  down,  shot  Ben.  Ben  Cutler  died  almost  Immediately.  The 
nunierical  weight  of  the  eyidence  sustained  the  defendant's  version  of  the 
affair,  but  the  jury  found  him  guilty  of  manslaughter  and  fixed  his  punish- 
ment at  ten  years  in  the  penitentiary.  Parsons  and  the  Cutlers  were  all 
drank;  Conno^  was  sober,  was  about  thirty  years  of  age,  and  so  far  as  ap- 
pears was  on  good  terms  with  all  of  the  parties.  While  the  evidenoe  would 
have  sustained  a  verdict  for  the  defendant,  the  jury  saw  and  heard  the  wit- 
nesses. There  was  sufficient  evidence  to  go  to  the  jury,  and  it  has  often  been 
held  that  this  court  will  not  reverse  in  criminal  cases,  on  the  facts.  We  need 
not,  therefore,  discuss  the  evidence  but  only  state  so  much  of  it  as  is  ma- 
terial in  determining  the  objections  urged  to  the  instructions  of  the  court  to 
the  jury.  In  instruction  1  the  court  defined  the  crime  of  murder.  Then 
he  gave  instruction  3  in  these  words:  **The  court  further  instructs  the  jury 
that  if  they  believe  from  the  evidence  to  the  exclusion  of  a  reasonaMe  doubt, 
that  in  the  county  of  Daviess,  and  before  the  finding  of  the  indictment 
herein,  the  defendant  did  unlawfully,  willfully  and  feloniously  kill  and 
slay  one  Ben  Cutler  by  shooting  him  to  death  with  a  pistol  loaded  with 
powder  and  ball,  or  other  hard  substance,  of  which  shooting  and  wounding 
said  Ben  Cutler  did  die  within  a  year  and  a  day  thereafter,  but  they  further 
believe  from  the  evidence  to  the  exclusion  of  a  reasonable  doubt,  that  said 
shooting  was  not  done  maliciously  and  with  malice  aforethought,  but  do 
believe  beyond  a  reasonable  doubt  that  same  was  not  done  in  his  necessary 
self  defense,  or  what  appeared  to  him  at  the, time  to  be  his  necessary  self- 
defense,  but  was  done  in  a  sudden  heat  and  passion,  or  sudden  affray,  and 
under  such  provocation  as  was  reasonably  calculated  to  excite  an  ungovern- 
able passion,  then  they  should  acquit  him  of  the  charge  in  the  indictment, 
and  find  him  guilty  of  voluntary  manslaughter,  and  fix  his  punishment  at 
confinement  in  the  penitentiary  for  a  period  of  not  less  than  two  years,  nor 
more  than  twenty-one  years,  in  the  discretion  of  the  jury." 

The  court  apparently  meant  to  tell  the  jury  that  if  they  believed  from  the 
evidence  beyond  a  reasonable  doubt  that  the  defendant  shot  and  killed  Ben 
Cutler,  and  had  a  reasonable  doubt  as  to  whether  the  shooting  was  done  with 
malice  aforethought,  but  believed  from  the  evidence  beyond  a  reasonable 
doubt  that  the  shooting  was  done  in  a  sudden  heat  and  iiassion  or  sudden 
affray,  and  not  in  his  necessary  or  apparently  necessary  self  defense,  they 
shoald  find  him  guilty  of  voluntary  manslaughter.  The  instruction  as 
given  required  the  jury,  apparently,  to  find  from  the  evidence  to  the  exclu- 
sion of  a  reasonable  doubt,  that  the  shooting  was  not  done  maliciously  or 
with  malice  aforethought  in  order  to  reduce  the  crime  from  murder  to  man- 
slaughter, and  if  the  jury  had  found  the  defendant  guilty  of  murder  the 
error  would  be  material.  But  the  jury  only  found  him  guilty  of  man- 
slaughter. All  the  instructions  given  by  the  court  must  be  read  together. 
Instructions  5  and  6  are  as  follows: 

"6.  The  court  further  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence to  the  exclusion  of  a  reasonable  doubt,  that  the  defendant  is  proven 
guilty,  but  entertain  a  reasonable  doubt  as  to  whether  he  is  proven  guilty 
as  to  the  offense  defined  in  the  first  instruction,  or  the  one  in  the  second  in- 
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■trtiotlon,  the;  should  find  him  guilty  of  the  less  offense,  and  should  fix  Ml 
puulshnieDC  tor  the  less  offense. 

"e.  The  oourt  further  InEtructa  the  JU17  that  the  deFendant  Is  pTesumed 
Inuoottit  until  pruveu  guilty  to  the  exclualon  of  a  resBonable  doubt,  sDd 
tbia  presumption  atbendB  him  at  every  stage  oC  the  trial,  and  it  the  Jury  en- 
tertaln  a  reasonable  dnubt  bb  to  whether  the  detendaot  is  proven  guilty, 
the;  should  aoqult  him," 

It  nill  thue  be  seen  Chat  the  court  told  the  jury  that  the  defendant  Is  pre- 
Bumed  Innooent  until  proven  guilty  to  the  eicluBlon  of  tt  reasonable  doubt; 
that  this  preminiptlun  attends  him  at  ever;  stnge  of  the  trial,  and  that  If 
they  bad  a  reasoniible  doubt  as  to  whether  he  was  proven  Rullty  of  murder 
or  valuntnry  manslaughter,  the;  should  find  him  guilty  of  the  less  offense. 
There  was  no  question  under  the  evidence  that  the  defendant  shot  and 
killed  the  deceased,  in  a  sudden  affray.  The  only  real  question  in  the  case 
nas.  whether  the  shooting  was  done  in  Mlfdefense.  The  verbiage  of  Id- 
structlou  a  could  not  have  misled  the  jury  on  this  question.  As  to  self-de- 
fense, the  court  gave  these  two  insCruotlons: 

"3.  The  court  further  Instructs  the  jury  that  if  the;  believe  from  the  evl- 
denoe  to  the  exclusion  of  a  reasonable  doubt,  that  the  defendant  killed  one 
Ben  Cutler  b;  shooting  him  to  death  with  a  pistol  loaded  with  powder  aod 
ball,  or  other  bard  substance,  but  the;  further  believe  from  the  evideoce 
that  At  the  time  o(  said  shooting  and  killing  the  defendant  was  engaged  In 
a  Budden  affra;  with  said  Cutler,  and  was  being  attacked  b;  said  Cutler, 
and  the  defendant  believed  he  was  then  In  danger  of  suffering  great  bodily 
barm,  or  death,  at  the  bands  of  said  Cutler,  and  he  believed  be  had  no  safe 
means  of  avoiding  said  attack,  or  to  him  apparentl;  safe  means  of  avoiding- 
same,  and  the  defendant  shot  said  Cutler  in  bis  neoessar;  self  defense,  or 
what  appeared  to  him  under  the  olroumstanoee  to  be  his  neoessar;  self-de- 
fense, considering  alt  the  ctronmBtances  and  surroundings  at  the  time  of 
said  shooting,  they  should  find  him  not  guilty,  on  the  ground  that  mU 
killing  was  done  in  self-defense. 

"4.  If  the  jury  believe  from  the  evidenoe  that  at  the  time  defendant  shot 
and  killed  deoeaiied  be  was  being  assaulted  or  menaced  b;  the  denenHed,  and 
he  (defendant)  believed,  and  bad  reasonable  grounds  to  believe  from  the 
obaiaoter  of  the  deceased,  his  previous  threats.  If  an;  proven,  and  from  the 
olrcumstanoes  of  the  meeting,  and  the  nature  of  the  aMault  or  menaoe  that 
be  (defendant)  was  then  and  there  In  danger  of  loss  of  life  of  snfferlng 
great  bodily  barm,  and  he  believed,  and  had  reasonable  grounds  to  believe, 
that  he  had  no  safe,  or  to  him  apparentl;  safe,  means  of  avoiding  said  dan- 
ger, then  Ibe  defendant  had  the  right  to  use  such  force  as  was  neoessar;,  or 
to  blm  apparentl;  necessary,  to  repel  such  assault,  and  protect  btmseltfrom 
such  danger;  and  If  be  shot  deceased  under  such  0 Iron ni stances,  the  jur; 
should  aoqult  defendant  on  the  grounds  of  self-defense." 

Complaint  Is  made  of  these  words  in  Instruction  B:  "And  he  believed  he 
had  no  safe  means  of  avoiding  said  attack,  or  to  him  apparentl;  safe  mesiiB 
of  avoiding  same." 

This  oourt  has,  in  several  cases,  condemned  the  use  of  the  word  "esoape" 
In  seit-defenee  Instructions;  but  the  word  "avoid"  has  been  sevenl  time» 
sanctioned.    (Hughes  v.  Commonwealth,  10  K;.  Law  Bep.,  EOl;  Arnold  v. 
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Commonwealth,  21  Ky.  Law  Bep  ,  1566;  Barnes  v.  Commonwealth,  22  Ky. 
Law  Rep.,  18Q2.) 

The  objection  to  instruction  4  is  thafc  the  defendant  asked  that  the  follow* 
ing  words  be  inserted  in   it  after  the  words  **safe  means'  of  avoiding  said 
danger:"  **Then  the  defendant  was  not  oblifs^ed  to  retreat,  but  he  had  the 
right  to  stand  and  repel  such  assault."    The  court  properly  refused  to  so 
modify  the  instruction.    The  right  of  self-defense  is  but  the  right  of  neces- 
sity.   A  man  may  not  slay  another  in  defense  of  himself  unless  necessary  to 
secure  his  own  safety.    It  is  true  that  when  attacked  by  another  feloniously, 
he  is  not  obliged  to  retreat,  for  this*  often  would  be  but  to  increase  his  peril ;. 
still  the  apparent  necessity  is  the  measure  of  his  right  to  slay  the  assailant. 
Where  a  man  is  attacked  in  his  home,  and  in  a  few  other  like  oases,  the  in- 
struction referred  to  has  been  given,  but  there  was  nothing  in  this  c'ase  re- 
quiring any  other  rule  than  that  laid  down  in  the  instructiion  that  the  de- 
fendant had  the  right  to  use  such  force  as  was  necessary,  or  apparently 
necessary,  to  protect  himself.     This  left  the  jury  to  determine  from  all  the 
evidence  whether  it  was  necessary  for  the  defendant  to  shoot  the  deceased 
when  he  did,  or  whether  he  had  other  apparently  safe  means  of  securing  his 
safety.     They  were  thus  left  to  determine  whether  he  should  have  stood  his 
ground,  or  given  back  before  shooting.     It  used  to  be  laid  down  as  the  rule 
that  before  killing  his  assailant  the  assailed,  to  be  justified  on  the  ground 
of  self-defense,  must  retreat  to  the  wall,    and  only  slay  hlni  as  a  last  resort, 
when  he  could  retreat  no  further.    But  the  rule  now  is  that  whether  he 
should  stand  his  ground  or  give  back  is  a  question  for  the  jury,  and  that  he 
may  properly  follow  that  course  which  is  apparently  necesstiry  to  save  him- 
self from  death  or  great  bodily  harm.    The  case  of  Oder  v.  Commonwealth, 
80  Ey.,  H^,  was  overruled  in  Reynolds  v.  Commonwealth,  24  Ky.  Law  Rep., 
1743.     The  verdict  of  the  jury  shows  that  they  did  not  credit  the  defendant's 
version  of  the   transaction,  but  came   to  the  conclusion,  as  no  reason  was 
shown  for  an  attack  by  Ben  Cutler  on  appellant,  that  the  latter  in  the  re- 
mark be  made  as  he  was  thrown  around  by  Patti  rson  had  in  mind  some 
one  in  the  difficulty  with  him,  and  that  it  was  unnecessary  for  appellant  to 
shoot  him  as  be  did.    Had  the:^  believed  appellant's  version  of  the  shooting^ 
they  would  have  acquitted  him  as  readily  under  the  instruction  given  by 
the  court  as  under  that  asked  by  him.    On  the  whole  record,  therefore,  we 
conclude  that  appellant  had  a  fair  trial  on  the  merits  of  his  case,  and  no 
legal  reason  appears  for  disturbing  the  verdict  of  the  jury. 

Judffment  affirmed. 
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BOONE  V.  SAME. 

(Filed  June  18.  1904.) 

1.  Corporations— Right  to  incur  indebtedness— The  Louisville  Qas  Co. 
owns  $l,6iM).000  of  the  bonds  of  the  Louisville  Lighting  Co.,  on  which  there 
is  an  indebtedness  of  about  $800,000  to  certain  corporations  who  have  agreed 
to  take  in  payment  thereof  the  lighting  company's  bonds  at  llOd  due  Octo- 
ber 1,  1018,  if  guaranteed  by  the  Louisville  Gas  Co.,  as  follows:  "For  value 
received  the  Lonisvllle  Gas  Go.  hereby  guarantees  the  payment  of  all  cou- 
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pons  on  thlB  bond  maturing  ou  or  prior  to  October  1,  1018,  an  and  when  the 
sami'  iiinT  iiintllrc.  It  Tnrthfr  n^cnws  to  pur^hnse  this  bond  at  par  on  Octo- 
bfr  1.  IfllN,  it  so  reqncstMl  by  thH  holders  not  less  than  sixty  days  prior 
thcrvto."  rtulrt— Th.it  thi-n*  l>elnK  nothing  In  the  chnrttT  of  thu  LouIstUIb 
■Ciu:  Co.  to  prohibit  Eni;h  giinrnnltw  or  the  Inctirrlng,  ol  Eiich  liiiblllty,  it  uinj 
Jcgltliuatety  imike  snch  Buamiitei'. 

2.  Charter  of  gas  oonipaliy— Limitation  on  power  to  Incnr  Indebtedness— 
The  provision  ot  the  chnrter  of  tho  Lotilsillte  Gas  Co..  that  It  may  iKsne 
bonds  for  t-'iCM.O'X).  nnd  execnt«  a  mortgage  on  Us  property  to  secure  them, 
to  be  usv<1  tn  iinprorlng  Its  plant,  Is  not  a  llniltntlun  on  Its  power  to  con- 
tract tiny  other  kind  of  Indebtedness  in  the  execution  ol  the  purposee  ot  Its 
organization. 

3.  Bight  to  borrow  nioney — .411  corporations,  other  than  those  organized 
for  goTern mental  pm-puses,  have  the  right  to  contract  debts  or  borrow 
iiione.T  for  the  pnrpiise  of  acoompllshlng  the  pnrposeK  of  their  orEnnliatlon ; 
and  this  power  exists  although  not  expressly  granted  by  tiieir  chiirters,  as 
fully  as  Is  pnssessMl  by  Individuals.  This  power  Is  only  limited  by  the  ppo- 
Tisions  of  their  charter  or  by  stjitute. 

Dultelle  &  McHenry  for  appellants. 

i~trother  &  Hnnlln  for  iippellant  Boone. 

Hiimphn'y,  IJurnett  &  Honipbrej  for  appellee. 

Appeal  from  Ji^fferson  Circuit  Court,  Chancery  Branch,  .Second  Division. 

Opinion  of  the  court  by  Jnilge  Paynter. 

The  matter  In  controversy  is  as  to  the  right  o(  the  Ivoulsville  Gas  Co.  to 
fruoriiiitoe  certain  iKinds  of  the  IjOtilsvllle  Lighting  Co.,  which  the  first- 
named  company  owns.  The  LoiilfivUle  Qns  Co.  waachartered  by  an  act  of  the 
Ifglslatiire,  opproved  March  IB.  1C8H.  There  ore  two  acta  amendatory  of  Its 
charter,  one  approved  April  Sfl.  ISOO,  and  thcother  May  S,  1890.  By  the  charter 
thegns  company'sciipital  stock  may  bnH,000.(00  and  nil  of  It  has  been  sold, 
except  SJDn.imii.  so  it  will  lie  seen  that  Us  oapltal  stock  Is  13. (MM. 000.  Previous 
to  the  en  act  in  ent  of  the  amendments  to  lis  charh-r  it  was  supplying  theclty  of 
Ijoulsvllleiind  the  citl/eiis  thereof  with  giis  Theolty  ot  Loolsvilleownsabout 
one-fourth  of  the  capital  stock  of  the  gns  conijiany.  There  being  a  demand 
thiitth"  city  bellghW'd  with  electricity,  the  city  and  thegascompany  joined 
in  n  re<!uest  to  the  legislntui'e  to  pass  the  ameiidatory  net.  By  section  1  of  the 
act  approved  May  S,  liitiO,  It  in  pmvlded  that  "the  general  Council  of  the 
city  ot  Louisville  and  the  board  of  directors  ot  the  Loulaville  Gas  Co.  having 
nsKeiitcLl  thereto,  that  the  act  entitled  'An  act  to  Incorporate  the  now  exist- 
ing Louisville  Gas  Co.  and  grant  It  a  new  charter, '  be,  and  It  Is  hereby, 
amended  na  follows:  The  Siild  company  shnll  have  all  the  power  aod  au- 
thority necessary  tor  the  manufacture,  distribution  nnd  sale  of  electricity 
(or  Illumination;  and  to  that  end  may  purchase,  hold  and  sell  all  real  and 
personal  property,  including  stock  In  other  companies,  necessary  or  con- 
venient to  the  condnot  ot  such  business." 

By  virtue  of  this  provision  ot  the  charter  the  plaintiff  bought  the  stock  ot 
o  corporation  called  the  Louisville  Rlectrlo  Light  Co,  It  expended  In  the 
purchase  of  land  and  the  erection  ot  an  electric  light  plant  more  than 
91,300,000. 

Afterwards  tbe  electrl.'  Iljht  company,  by  lawful  authority,  consolidated 
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ivith  the  Citizens  Electric  Light  Co.  aod  the  name  of  the  company  formed 
1)7  the  consolidation  of  the  two  companies  is  the  Louisville  Lighting  Co. 
As  a  renult  of,  and  as  a  consideration  for,  the  consolidation  the  gas  company 
received  $1,600,000  of  the  bonds  of  the  Louisville  Lighting  Co..  and  they  are 
secured  by  a  mortgage.  The  right  of  the  gas  company  to  acquire  and  own 
the  |!,ft00.000  of  bonds  is  not  questioned. 

Id  the  erection  of  the  electric  light  plant  and  otherwise,  the  gas  company 
coDtracted  a  debt  of  about  $800,000,  and  about  1770,000  of  which  is  due  the 
Fidelity  Trust  Co.,  National  Bank  of  Kentucky,  German  Bank  and  German 
Insurance  Bank.  The  gas  company  desired  to  discharge  its  indebtedness 
and  the  institutions  named  agreed  with  the  gas  company  to  take  the  light- 
ing company's  bonds  at  11.02,  sutflcient  to  discharge  their  debts.  The  gas 
company  agreed  to  make  a  guarantee  on  the  bonds  as  follows:  "For  value 
received  th**  Ijouisville  Gas  Co.  hereby  guarantees  the  payment  of  nil  cou- 
pons on  this  bond  maturing  on  or  prior  to  October  1,  1018,  as  and  when  the 
same  may  mature.  It  further  agrees  to  purchase  this  bond  at  par  on  Octo- 
ber 1,  1U18,  if  so  requested  by  the  holder  not  less  than  sixty  days  prior 
thereto. ' ' 

The  question  having  arisen  as  to  the  right  of  the  gas  company  to  deliver 
the  bonds  with  the  above  guarantee,  this  action  was  instituted  to  have  the 
<]ni»stioD  determined.  The  Louisville  Gas  Co.  is  a  trading  corporation,  its 
chief  business  being  to  manufacture  and  sell  gas  and  electricity.  The  rule 
is  well  recognlzeil  that  corporations,  other  than  those  organized  for  govern- 
mental purposes,  have  the  right  to  contract  debts  or  borrow  money  for  the 
purpose  of  accomplishing  the  purposes  of  their  organization.  This  power 
exists,  although  not  expressly  granted  by  their  charter.^,  as  fully  as  possessed 
by  individuals.  They  also  have  the  power  to  give  the  customary  evidences 
of  debt  and  the  customary  security  therefor.  This  power  is  only  limited  by 
provisions  of  their  charters  or  statute.  It  would  be  a  meaningless  thing  to 
grant  a  corporation  a  charter  empowering  it  to  conduct  a  certain  enterprise, 
and  then  say  that  the  right  to  obtain  the  means  necessary  to  the  execution 
of  the  purposes  of  its  organization  was  impliedly  denied  by  the  charter. 

In  section  760,  S  Cook  on  Corporations,  it  is  said:  **The  power  of  a  cor- 
poration to  borrow  money  is  implied,  and  exists  without  being  expressly 
granted  by  charter  or  statute.  *  ♦  *  Common  law  places  no  limit  upon  the 
amount  which  the  corporation  may  borrow.  The  amount  borrowed  may  be 
greater  than  ihe  capital  stock.  *  *  *  Although  a  gas  company  has  no  power 
to  issue  bonds  in  excess  of  its  capital  stock,  yet  this  does  not  restrict  its 
right  to  issue  notes. ' ' 

In  section  761  it  is  said:  "The  power  of  a  corporation  to  sell  and  endorse 
notes  received  by  it  in  connection  with  its  own  business,  is  of  course,  un- 
doubted.   It  is  a  part  of  the  every  day  business  of  most  corporations. " 

In  7  Thompson  on  Corporations,  section  8340,  it  is  said:  "In  the  United 
States.  In  the  absence  of  statutory  provisions,  the  power  to  emit  negotiable 
paper  Is  regarded  as  one  of  the  incidental  or  implied  powers  of  every  private 
corporation.  The  imwer  necessarily  follows  from  the  power  to  borrow 
money,  or  to  become  indebted  in  any  lawful  way.  This  is  nothing  more 
than  giving  that  form  of  security  for  a  debt  which  is  exacted  by  ordinary 
business  usages.  Nor  Is  this  power  affected  by  constitutional  provisions  or 
statutes  imposing  restraints  upon  the  issuing  of  stocks  or  bonds." 
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Tbe  cancluHlon  can  not  be  avoiiled  that  the  gns  cnmpaii;  to  cany  out  the- 
pnrpoBes  of  its  organization  (unless  denied  by  Its  charter),  ban  the  right  lo- 
ooDtract  debts,  borrow  money  and  give  custoinnry  evidences  of  debt.  It  Is- 
urged  that  beoaiise  the  charter  of  the  gas  oonipany  provides  that  It  may  iMue 
bODtte  (or  IftUO.OliO,  and  execute  a  luOFC^age  on  Its  property  to  aeouni  them. 
and  that  tbeir  prooeeds  shall  only  be  used  In  Improving  the  plant,  that  U 
hereby  limits  Its  power  to  contract  any  other  kind  of  iudebtednees  or  lla' 
billCy.  Those  who  prepared  tbe  charter  and  Its  (iinenditients  and  tbe  leglS' 
lature  knew  tbe  meaning  o(  the  words  and  terms  employed  In  deflning  the 
power  and  limitations  on  the  power  oC  the  oorporatlon.  It  It  Iiad  Intended 
to  limit  the  amount  oC  lodebtednega  U  should  oontmot  to  the  I.MO.OOO  of 
bonds.  It  would  bare  been  quite  easy  to  have  so  said.  As  the  limitation  Is 
only  as  to  a  hondnd  Indebtedness  which  may  be  secured  by  mortgage,  thtr 
neoessar;  Implication  Is  that  no  limitation  was  lotended  to  be  planed  on  Its 
power  CO  contract  other  indebted n eee  nhioh  like  corporations  may  legiti- 
mately contract  in  the  execution  of  the  purposes  of  their  organization. 

Tbe  charter  of  a  ooiporatloa  read  In  conneotlon  with  the  general  law  ap- 
plloabte  to  it  Is  the  measure  of  Its  power. 

In  Greenbay  &  N.  B.  Co.  v.  Union  Steamboat  Co.,  IW  U.  S.,  IIW,  the 
oourtsald:  "Tbe  charter  of  a  corporation,  read  In  connection  with  the  gen- 
eral tan's  applicable  to  It.  Is  the  measure  of  Its  powers;  and  a  contract  man- 
ifestly beyond  those  powers  will  not  sustain  an  action  against  the  corpora- 
tion. But  whatever,  under  the  charter  and  other  general  laws  reasonably 
oonstnied,  may  fairly  be  regarded  as  Inoldental  to  the  object  (or  which  the 
corporation  Is  created.  Is  not  taken  to  be  prohibited." 

This  rule  of  construction  is  approved  in  Bhorer,  Receiver  v.  Middles' 
borough  Town  and  Land  Co..  108  Ey.,  160.  In  Merchants  National  BbdI: 
T.  Citizens  Qas  Light  Co.,  150  Mass.,  60B.  the  court  had  under  ootislderatioD 
a  question  very  similar  to  the  one  here  for  solution.  It  was  an  action  on  a 
promissory  note. 

The  statnte  construed  reads  as  follows;  "Xo  gas  company,  unless  specially 
BnthorUed  by  tbe  legislature,  shall  hereafter  Is&iie  any  bonds  at  less  than 
the  par  value,  nor  for  an  amount  exceeding  Its  oapllal  actually  paid  In,  and 
applied  to  the  purpose  of  Its  Inoorpomtlon.  The  procee«1s  of  all  bonds  lisced 
shall  be  applied  to  the  payment  of  obligations  Incurred  for  tbe  enlargement 
or  extension  of  tbe  works  and  the  purchase  of  real  estate  for  the  use  of  the- 
ooiupany,  or  for  tbe  payment  of  liabilities  existing  nt  tbe  time  of  the  passage 
of  this  act.  A  company  may.  upon  vote  of  a  majority  in  Interest  of  lis 
atookholdsrs,  at  a  meeting  duly  called  for  the  purpose,  Issue  bonds  in  acoord- 
anoe  with  the  provisions  of  this  section,  to  bear  Interest  at  not  exoeedlog 
H  per  cent,  per  annum,  and  may  secure  tbe  payment  of  principal  nnd  Inter- 
est whlob  shall  accrue  by  a  mortgage  of   its  fnnchlae  and  other  propeity." 

The  court  said:  "Tbe  defendant  oorporatlou'sllrst  request  for  Instruottont 
relates  to  the  effect  of  statutes  of  1880,  chapter  816,  upon  the  power  of  de- 
fendant corporation  to  Issue  promissory  notes.  The  third  section  at  that 
statute  relates  to  the  Issue  of  bonds  by  gas  oompanles,  and  gives  tbe  ooo- 
pBuy  tbe  right  to  secure  bonds  Issued  In  accordance  with  tbe  provisions  of 
the  section  by  mortgage  of  the  franchise  and  property  of  the  company;  but- 
we  And  nothing  In  the  charter  which  affects  the  right  of  such  oonipony  by 
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issue  promissory  Dotes  when  oonveDleDt  or  necessary  in  the  proseoutloD  of 
its  business.*' 

The  Constitution  of  California  prohibited  corporations  from  increasing 
their  stock  and  bonded  indebtedness,  except  in  a  specified  manner.  A  cor- 
poration contracted  a  debt,  executed  its  note  therefor  and  a  mortgage  to 
secure  it,  without  doing  that  which  the  statute  required  to  be  done  before 
increasing  its  bonded  indebtedness.  In  an  action  to  enforce  the  payment  of 
the  debt  the  court  in  Underbill  v.  Santa  Barbara  Co.,  93  Cal.,  800,  among 
other  things,  said:  "Manifestly  it  is  not  the  intention  of  the  Constitution 
to  prohibit  the  increase  of  all  kinds  of  Indebtedness  since  the  prohibition  of 
a  parcioular  kind  implies  that  there  may  be  indebtedness  of  another  kind." 

In  Clark  &  Marshall  on  Corporations,  section  179.  it  is  said:  *'A  limitation 
of  the  amount  of  a  particular  kind  of  indebtedness  does  not  apply  to  other 
kinds  of  indebtedness. ' ' 

We  conclude  that  the  gas  company  had  the  authority  to  contract  the  debts 
due  the  appellants. 

It  is  conceded  that  the  gas  company  was  authorized  to  consummate  the 
deal  which  resulted  in  its  rightful  ownership  of  the  11,600,000  of  the  light- 
ing company's  bonds.  As  the  gas  company  owns  the  bonds  its  right  to  sell 
them  neoeasarlly  exists.  It  owes  debts  and  it  is  under  a  legal  obligation  to 
pay  them.  In  the  judgment  of  the  corporation  it  is  best  to  sell  the  lighting 
'Oompany*8  bonds  which  it  owns  for  that  purpose.  If  it  has  the  right  to  sell 
them.  It  certainly  has  the  right  to  apply  their  proceeds  to  the  payment  of 
its  debts.  If  it  can  apply  the  proceeds  to  that  purpose,  it  can  sell  them  to 
its  creditors  and  thus  discharge  its  debts.  The  bonds  not  having  a  market 
Talue  can  not  be  sold  at  their  real  value,  unless  the  gas  company  gives  the 
.Ijuaranty  to  which  we  have  alluded. 

As  the  gas  company  acquired  the  bonds  in  carrying  out  the  legitimate 
imrposes  of  its  organization,  and  desire  to  sell  them  in  furtherance  of  the 
«ame  purpose,  it  follows  that  if  the  guaranty  Is  necessary  to  make  the  pro- 
Hieeds  available,  it  has  the  right  to  make  it.  It  surely  creates  a  personal  lia- 
bility. If  it  had  the  power  to  contract  debts  and  thus  create  a  personal  lia- 
l>illty,  it  certainly  has  the  power  to  create  another  personal  liability  to  meet 
the  former  one.  An  objection  is  made  because  the  bonds  did  not  mature 
until  1018.  This  objection  can  only  go  to  the  question  of  the  advisability  o^ 
-creating  an  obligation  to  continue  during  that  i)eriod,  which  question  alone 
must  be  determined  by  the  gas  company.  The  objection  can  not  go  to  the 
question  of  power,  which  we  alone  have  under  consideration.  Notes  executed 
by  the  gas  company  to  the  appellant  for  the  debts  which  it  owes  them  would 
be  valid  whether  they  were  made  payable  one  day  or  several  years  after  date. 
If  it  held  notes  of  customers,  payable  years  after  date,  it  could  assign  them 
to  the  appellants  in  payment  of  their  debts.  The  assignment  by  operation  of 
law  would  create  a  personal  liability.  In  the  instance  cited  as  would  be  in 
the  proposed  guaranty,  a  personal  liability  would  be  created  in  the  execu- 
tion of  the  purposes  of  the  organization  and  would  be  enforceable.  The 
guaranty  required  the  gas  company  to  redeem  the  bonds  if  not  paid.  That 
fact  can  not  alTect  the  question  of  the  power  to  create  a  personal  liability. 
The  purpose  of  the  guaranty  is  to  give  a  market  value  to  the  bonds  and 
make  them  available.  Suppose  instead  of  selling  the  bonds  with  the  guar- 
anty, the  gas  company  should  execute  its  promissory  notes  to  the  appellants 
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for  the  debts  and  pledge  the  bonds  to  secure  tbeni,  oertAlnly  It  would  not  be 
oont«oded  that  a  persontti  llnbtllty  would  not  be  created  becaiiEe  tht>  bonds 
were  pledged  as  oollateral.  The  dlSerenoe  In  the  liability  between  that- 
Vrangenient  nnd  thn  proposed  one  la  slmplj  In  fomi.  In  one  InsCnnoe  the- 
■as  ooinpeny  would  be  required  to  pay  notes  which  it  had  eiecuted  (or 
the  debts.  In  the  other  It  would  be  required  to  pay  Its  debts  by  the  redemp- 
tion of  the  bonds  If  not  paid.  The  proposed  guaranty  by  the  gae  oompany 
la  not  for  the  benefit  of  the  IlKhtlng  oonipany,  but  tor  Its  own  benefit. 
Therefore,  the  precise  (|ueHblon  Is  not  here  Involved,  as  would  be  In  a  case 
Where  one  oorporatlon  guarantees  the  bonds  of  another  corporation  for  tbo 
latter's  beueflt.  There  are  some  Instructive  cases  Involving  the  power  of 
oorporatlooa  to  make  oontraoia  and  also  guarantee  the  payment  of  anotber- 
Oorporatlon's  obligations,  when  to  do  so  Is  beneficial  to  the  former  company 
by  enabling  It  to  promote  Its  legitimate  ends.  In  Railway  Co.  v.  Howard, 
7  Wall,  4ie,  the  oourt  said:  "Aboundant  proof  exists  In  this  reoord  that  rail- 
way companies  may  Issue  their  own  bonds  to  raise  money  to  carry  Into- 
effect  the  purpose  for  which  they  were  created;  and  It  is  difficult  to  see  why 
they  may  not  gaarantee  the  payment  ot  such  twnds  as  they  lawfully  received 
from  cities  and  connCles,  and  put  them  upon  the  market  Instead  of  tfaeir 
own.  aa  the  means  of  acoompllshlng  the  same  end.  Undoubtedly  they  may 
receive  such  bonds  under  the  laws  of  the  Stat4>,  nod  If  they  may  receive 
them,  they  may  transfer  them  ta  others;  and  If  they  may  tntnsfer  them  to 
purchasers,  they  may,  if  they  deem  It  expedient,  Kunrantee  their  payment 
as  a  means  of  augmenting  their  credit  In  the  market,  and  savloR  the  oor- 
poratlon from  the  necessity  of  Issuing  their  own  ItODds  to  accomplish  the 
some  purpose.  Considered,  therefore,  as  an  open  question,  the  oourt  Is  of 
the  opinion  that  the  objection  Is  without  merit.  Frtvat«  corponitlona  may 
borrow  money,  or  become  parties  to  negotiable  paper  In  the  transaction  of 
their  legitimate  business,  unless  expressly  prohibited;  and  until  the  con- 
trary Is  shown,  the  legal  presiiniptlon  is  that  their  acts  in  that  bebalf  were 
done  In  the  regular  course  of  Ibelr  authorized  business." 

In  Frankfort  Bridge  Co.  v.  City  of  Frankfort,  18  B.  M.,  15,  the  court  In 
effect  held  that  if  the  charter  and  statutory  law  is  silent  upon  the  subject  of 
the  powi^r  to  make  a  oontraot,  It  may  be  Implied  on  the  partof  the  corpora- 
tion, when  directly  or  Indirectly  necessary  to  enable  It  to  fulfill  the  purposes 
of  Its  existence. 

In  section  T'G,  Cook  on  Corporatloiii:,  l>th  edition,  It  is  said :  "One  of  tlie 
most  Important  and  yet  difficult  bronohea  of  rallrond  oorporatlon  law  is  the 
question  whether  one  railroad  corporation  may  guarnntee  the  bonds  or  divi- 
dends or  another  railroad  corporation.  After  a  greiktdeal  of  Iltigntlon  the  rule 
has  becouie  established  that  snob  a  guaranty  Is  vulld,  provide«I  It  Is  baaed 
on  valuable  consideration,  and  the  oonElderation  Is  such  as  the  guarantor 
has  power  to  receive  or  Invest  In." 

The  oase  of  Todd,  &c.  v.  Kentucky  Union  Land  Co.,  GT  Futeral  Kep.,  K 
(opinion  by  Judge  Lurton),  and  the  stime  case  on  appeal.  fS  Fed.  Bep.,  SSi- 
(oplnlon  by  Judge  Taft).  supports  our  conclusion  that  the  gas  company  has- 
the  right  to  RuarHnt«e  the  payment  of  the  bonds.  By  a  provision  of  the 
charter,  the  city  of  Louisville  has  an  option  to  purchase  the  gas  oompauy'a 
property  at  the  expiration  ot  the  charter. 
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It  is  urged  that  If  the  liability  resulting  from  the  guarantee  of  the  bonds 
exists  at  the  time  its  right  to  purchase  accrues,  it  would  lie  embarrassed 
thereby.  It  is  difficult  to  see  how  it  will  affect  the  rights  of  the  city  as  a 
purchaser  (not  stockholder,)  because  the  amount  of  outstanding  liabilities 
would  have  to  be  denoted  from  the  purchase  price  ascertained  in  the  man- 
ner proTided  by  the  charter.  However  the  question  before  us  is  not  whether 
the  city  of  Louisville  will  be  able  to  become  a  purchaser  of  the  property  of 
the  gas  company,  but  it  is  whether  the  gas  company  proposes  to  exceed  the 
power  which  we  find  it  to  possess  when  we  read  its  charter  in  connection 
with  general  laws  applicable  to  It.  We  concur  in  the  oonolusion  reached  by 
the  learned  circuit  judge  in  his  able  opinion. 

The  judgment  is  affirmed. 


COMMONWEALTH.  BY.  Ac.  v.  BANK  OF  COMMERCE. 

(Filed  June  18.  1004. ) 

1.  Taxation— Deposits  In  bank— Liability  of  bank  for  taxes  thereon^In  a 
proceeding  by  the  auditor's  agent  to  require  the  banks  of  this  State  to  list 
for  taxation  and  pay  the  taxes  on  funds  deposited  therein  by  its  depositorp, 
upon  the  theory  that  the  property  sought  to  be  taxed  belongs  to  the  bank, 
or  is  held  by  it  for  others,  and  that  it  should  be  assessed  regardless  as  to 
how  it  was  acquired,  or  Is  held,  we  adhere  to  the  conclusions  of  the  court 
in  the  case  of  Deposit  Bank  of  Owensboro  v.  Daviess  County,  103  Ky.,  214. 
"that  banks  are  not  required  to  pay  taxes  on  the  money  deposited  with 
them  by  their  customers,  or  assets  whish  represent  it;  and  that  under  the 
law  the  depositors  are  required  to  pay  the  tax  on  the  money  so  deposited,*' 
and  it  necessarily  follows  that  the  bank  as  quasi  trustee,  or  bailee,  or  other- 
wise, is  not  under  a  duty  to  list  the  property  sought  to  be  assessed  by  such 
proceedings,  and  the  same  can  not  be  maintained. 

Taylor  &;  Lucas  for  appellants. 

Dodd  &  Dodd  and  Humphrey,  Burnett  &  Humphrey  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Paynter. 

Through  Frank  A.  Lunas  claiming  to  represent  the  Commonwealth  as 
auditor's  agent  three  proceedings  were  instituted  against  the  appellee  to 
compel  it  to  list  for  taxation  of  the  date  of  September  15,  1899,  notes  secured 

by  mortgage  of  the  fair  cash  value  of  I ;  other  notes  of  the  fair  cash 

value  of  I ;  certain  accounts  of  the  fair  cash  value  of  I ;  cash 

on  hands  of  $ ;  cash   on  deposit  with   other  banks  or  due  from  other 

banks  of  I ;  certain  sums  due  as  overdrafts  from  sundry  persons  and 

oorporations  of  $ ;  certain  bonds  and  stocks  of  the  value  of  S , 

and  in  the  aggregate  of  the  fair  cash  value  of  14.008,1:1^5.34.  By  each  of  the 
proceedings  it  is  sought  to  compel  the  appellee  to  list  the  same  kind  of  prop- 
erty for  taxation  for  the  years  1900,  1001,  1002  and  1903,  but  the  aggregate 
amount  varying  with  the  years.  We  shall  designate  for  convenience  the 
proceedings  by  numbers.  By  proceeding  No.  1,  the  plaintiff  seeks  to  com- 
pel the  appellee  to  list  the  property  sought  to  be  taxed,  upon  the  theory  that 
the  appellee  owns  it  and  that  it  has  been  omitted  from  assessment  to  it.    By 


408       COHHONWEALTH,  BT,  ftO.  V.  BE.  OF  COUHEBCE. 

thp  atfconil  procei'dliig  H  Is  soiipht  to  compel  the  appellee  to  list  the  propertj 
In  question  an  trustee.  B;  the  third,  to  list  It  as  bailee  in  posseGelon.  Bf 
ssreeinent  the  three  proceedings  were  heard  together.  It  was  emlnentlj 
proper  to  hear  them  together,  hecnuae  the  same  property  Ih  sought  to  he 
taxed  ToF  each  of  the  years  named. 

The  cash  and  assets  souRht  to  be  assessed  were  acquired  with  nionej  de- 
posited bj  the  bank's  de[>osltars  or  In  part  hj  the  money  which  was  pnlil  b; 
the  Btochholders  and  the  accumulations  thereon,  or  by  the  money  derived  in 
both  of  the  ways  named.  For  the  bank  It  Is  contended  thnt  It  Is  nn  effort 
to  tax  thu  nioOHy  deposited  by  Its  depositors.  For  the  appellant  It  Is  clniTned 
that  this  Is  a  mlistatemetit  ol  the  purpose  of  the  proceedlnKS,  thai  plaintiff 
only  seeks  to  tax  oertnln  a&sets  of  the  bank.  The  plnlntlft  does  not  in  terms 
state  how  the  hank  derived  the  property  sought  to  be  taieii,  but  when  we 
take  the  three  statements  together  It  may  fairly  be  ooncliid«l  that  It  Is  the 
purpose  to  tai  property  derived  from  sums  depoalMnl  by  appellee's  deposit- 
ors. This  conclusion  Is  supported  by  the  fact  tbnC  the  bank's  capital  stock, 
surplus  and  undivided  profits  were  assessed  by  (he  board  of  equalization  \a 
dilng  its  (ranch Ise  tax.  The  correctness  of  that  assessment  Is  not  ques- 
tloDed,  and  It  is  admitted  that  It  i>ald  Its  tax  dne  thereon.  It  is  the  theory 
of  the  appellant  that  the  property  sought  to  be  taxed  belongs  to  the  appellee 
or  Is  held  by  It  for  others,  and  that  It  should  be  assessed  regardless  of  the 
quMtlon  as  to  how  It  was  acquired,  or  Is  held. 

The  claim  that  the  property  should  be  assessed  as  omitted  property  Is  based 
npon  sections  ITI,  ITS  and  1T4  of  the  Congtltutlon,  and  section  10E0,  Ken- 
tucky Statutes.  Section  ITl,  In  speaking  of  taxes,  provides:  "They  shall  be 
uniform  upon  all  property  within  the  territorial  limits  of  the  authority 
levying   the   taxes;   and  all   taxes  shall  be  levied  and  colleot«d  by  general 

Section  173  provides;  "All  property,  not  exempted  from  taxation  by  this 
CoDStltutloD,  shall  be  asaessed  for  taxation  at  Its  fair  cash  value." 

Section  1T4  provides  that;  "Alt  property,  whether  owned  by  natural  per- 
•ons  or  corporaltons,  shall  be  taxed  In  proportion  to  lis  value,  unless 
«xempted  by  this  Conslltuclon ;  and  all  corporate  property  sliall  pay  the 
aame  rate  of  taxation  paid  by  individual  property." 

Section  40S0,  Kentnoky  Statutes,  was  enacted  pursuant  to  the  provisions 
of  the  Constitution.  A  bank  does  not  keep  the  funds  arlsliiK  from  the  con- 
tributions ut  sbarabolders  and  depositors  separate,  therefore,  the  only  way 
to  approximate  the  amount  which  esch  cIbbs  may  have  contributed  to  the 
«ash  on  hand  and  to  the  purihase  of  notes,  bills  of  exchonKe,  etc.,  li  by 
proportion.  Evidently  the  nudltur's  agent  in  his  calculations  segregates  tbe 
Items  of  value  which  produces  the  total  credits  of  the  bank,  and  thus  ascer- 
tains the  value  of  the  alleged  omitted  property.  The  amount  thus  ascer- 
tained Is  the  pioportlon  of  the  contribution  mode  by  the  deposits.  The  law 
In  tbe  nlTnlrs  of  Slate  and  m>'n  regards  the  sulistanoe  of  things;  while  the 
a udl tor 'k  agent  does  not  eo  nomine  seek  to  assess  the  appellee's  deposits, 
but  be  In  effect  does  so.  The  legl^^lature  was  confronted  by  a  condition.  In 
Its  wisdom  it  knew  that  iHiiiks  and  similar  Institutions  are  necessary  to 
conduct  the  business  affnlrs  of  the  State.  It  likewise  knew  to  establish  and 
conduct  a  bank  It  was  neccsK,iry  that  persons  should  contribute  a  l»iiklng 
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capital  and  that  persons  should  deposit  their  money  therein.  It  knew  that 
persons  would  not  contribute  their  money  to  aoqulre  n  banking  house,  equip 
it  with  vaults,  safes  and  furniture,  and  put  it  in  ohar^e  of  salaried  officers 
and  clerks,  if  there  were  to  be  no  depositors.  Necessarily  those  who  con- 
tributed to  the  capital  and  those  who  might  contribute  to  the  deposit  ac- 
-count  were  under  a  duty  to  pay  taxes.  The  question  then  necessarily  arose 
as  to  how  this  burden  of  taxation  should  be  borne.  The  legislature  recog- 
nized it  had  a  delicate  and  difficult  question  for  solution.  Presumably  it 
recalled  the  legislative  history  of  the  State  on  the  subject  of  bank  taxation 
and  the  public  necessity  tor  solvent  banks  and  financial  institutions.  It 
likewise  knew  that  the  Constitution  required  that  taxation  in  so  far  as  pos- 
sible should  be  equal  and  uniform.  It  also  knew  that  contributors  to  the 
capital  stock  and  to  the  deposit  account  were  equally  necessary  to  establish 
and  successfully  conduct  a  banking  or  financial  institution.  It  knew  that 
contributors  to  the  capital  stock  expected  to  make  a  profit  in  the  conduct  of 
the  business  and  to  be  paid  for  the  risks  they  assumed  in  hi^ndling  the 
money  of  its  depositors.  It  knew  the  depositors  expected  to  be  compensated 
tor  making  the  deposits  by  way  of  interest  on  them  or  by  way  of  conveni- 
ence or  benefits  in  a  business  way.  It  knew  that  most  of  the  depositors  in 
iMinks  could  withdraw  their  deposits  on  demand  and  that,  therefore,  it  was 
necessary  to  keep  on  hand  money  to  meet  such  demands  and  it  so  provided. 
It  was  aware  of  the  fact  that  in  the  case  of  the  Commonwealth  v.  Gaines, 
80  Ky.,  406,  in  construing  a  statute  authorizing  the  assessment  of  property 
in  the  possessory  control  of  another,  said:  *'The  rule  should  not  be  misap- 
plied to  an  alMurd  assessment  of  property  which  may  be  loaned  to  a  neigh- 
bor for  a  day  or  that  necessarily  passes  through  different  hands  In  its  tem- 
porary use  and  which  may  be  easily  and  properly  assessed  to  the  owner." 
It  likewise  was  aware  that  in  Spalding  v.  Commonwealth,  88  Ey.,  140,  the 
«oiirt  held  it  would  not  be  proper  to  charge  officers,  like  receivers  and  sheriffs, 
with  taxes  upon  funds  transiently  in  their  hands  and  which  may  happen  to 
bs  held  by  them  upon  the  particular  day  when  the  owner  or  possessor  it 
ohargeable  with  the  taxes.  It  presumably  knew  that  in  Louisville  &  Evans- 
viUe  Mill  Co.  V.  Barbour,  88  Ey. ,  78,  the  court  had,  under  consideration  the 
question,  whether  under  a  law  requiring  stockholders  to  list  and  pay  taxes 
on  their  stock  in  corporations  (it  being  alleged  they  had  failed  to  do  so,) 
and  held  the  corporation  could  not  be  compelled  to  list  and  pay  taxes  on  its 
property  represented  by  the  stock,  as  it  would  be  double  taxation,  and  that 
the  legislature  had  no  power  to  directly  impose  double  taxation.  Likewise 
the  legislature  presumably  knew  that  after  the  decision  in  Louisville  & 
Bvansville  Mill  Co.  v.  Babbour,  the  law  was  changed  and  the  corporation 
was  required  to  pay  taxes  on  its  property,  instead  of  the  shareholders  pay- 
ing taxes  on  their  stock,  and  the  court  in  Whitaker,  Auditor's  Agent  v. 
Brooks,  00  Ey.,  68,  held  that  the  corporation,  and  not  the  shareholders, 
«hoQ]d  pay  the  tax. 

It  has  never  been  the  policy  of  the  Commonwealth  to  require  bankers  and 
banking  institutions  to  pay  taxes  on  their  deposits,  or  on  that  part  of  them 
preserved  in  cash,  or  on  the  part  invested  in  notes,  bills  of  exchange,  etc. 
So  far  as  we  are  advised,  no  effort  to  do  so  has  ever  been  made  in  a  Con- 
stitutional  Convention,    or  In  any   legislature    assembled    in   the   State. 
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^leitber  has  any  political  pnrty  or  AKBOoUtion  of  voters,  so  far  as  we  are 
aware,  ever  advocate  the  juatneas  or  advlsabllit?  of  Buch  a  proTleioD  Id  the 
tax  Invrs  of  th«  Statu.  It,  thenffore,  1b  fnir  to  oonclude  that  the  iiitnubprs  of 
the  several  oonBtltutiomil  conventloiiB  and  the  man;  members  of  tb«  Irgls- 
latures  wblch  have  aaBembled  In  the  State,  did  not  deem  It  a  wise  policy  to 
eiiKraft  ii>  the  tax  lawB  such  a  feature.  BesldeB,  It  la  proper  to  conclude 
that  the  Eoven'lgDB  who  were  repreuented  in  the  several  constitutional  and 
legislative  bodies  approved  the  action  of  those  bodies,  as  they  never  de- 
toandud  snob  IpglelstloD.  In  addition  to  this,  the  legislature  has  enacted 
laws  from  time  to  time  whloh  show  sucb  a  Bystem  ot  tftiatlon.  In  IM  judg- 
ment, should  not  be  eetabllsbed.  Aod  the  only  time  the  court  hae  Bpofcei> 
upon  tbe  question,  it  said  that  such  a  Bystom  of  taiatlon  was  not  provided 
by  law,  but  that  another  and  different  one  was  eatabliEhed.  If  this  featiire' 
of  taxation  is  required  by  the  Constituton,  then  we  must  ascribe  lo  th» 
ConatUutlonal  Convention  a  purpose  to  mate  neoesaary  legislation  wblch 
was  never  suggested,  much  less  demanded,  by  the  taxpayers  ot  the  State; 
the  practical  effect  of  which  would  be  to  put  out  of  business  State  banks- 
and  Crust  companies,  and  likewise  nationnl  banks,  It  the;  oBB  be  Bubjected 
to  the  same  taxation  as  other  moneyed  Instllullona  In  tbe  State.  To  Illus- 
trate: It  Is  safe  to  say  that  tbe  average  tax  rate  tor  State,  county,  municlpat 
and  school  purposes  la  9Q  on  eooh  IIOO  of  valuation.  If  a  State  bank  has  a 
oapltnl  stook  of  tSS.OOO.  and  bas  A  deposit  of  IIDU.IIOO,  the  tax  paid  BDUUally 
would  ta.GOO,  the  equivalent  of  10  per  cent,  on  the  capital  stock  ot  the  bank. 
The  effect  would  be  to  drive  out  ot  business  a  large  number  ot  Qnanoial  iu~ 
■tltutlons.  To  construe  the  law  so  as  to  have  that  effect  would  be  to  ad- 
iudge  that  the  Constitutional  Convention  and  legislatures  Intended  to  de- 
stroy much  needed  Qnanclal  Institutions,  or  that  thi'y  heedlessly  enacted  a 
law  without  considering  the  consequences  to  Bow  troin  Its  execution.  W» 
are  unwilling  to  adjudKc  In  effect  that  the  Constitutional  Convention  or 
the  legislature  ever  bad  Buoh  a  purpose  or  was  so  lncoasltlenite  ot  tbe  oonse- 
quenoes  of  their  aota.  Suppuw  that  the  natlonul  buuks  can  not  be  mode  to 
pay  tnx«s  on  their  cash,  notes,  bills  ot  exchange,  etc.,  but  only  oa  their 
•hares  uf  stock,  surplus  fund  and  real  estate,  and  State  banks  and  trust 
ootnpanies  should  attempt  to  do  business  under  the  proposed  scheme  of 
taxation,  what  would  be  the  relative  eSt^t  on  these  llnanclal  InHtltuClone!' 
It  can  be  best  Illustrate  b;  taking  a  nittloiin]  bank  wUh  a  like  capital 
stook  of  A  State  Bank  to  which  we  have  rfterrfd,  to  wit,  ISG.OOO  aocual 
value,  with  a  deposit  account  of  IK'l.DOU.  It  the  nitu  is  tS  on  each  «100  of 
vatuutloii,  It  would  pay  >BIW  taxes,  whll«  the  State  Bank  would  pay  t2,50U, 
exButly  five  times  as  much  as  would  the  Niitional  Bunk.  This  would  be^ 
the  effect  if  both  banks  were  located  on  the  siiiiie  strttet  tn  the  same  city.  It 
woulil  require  but  little  ocnslderutlon  ot  the  question  to  reach  the  ounolu- 
slon  (bat  national  banks  would  not  long  hnve  competitors  doing  buEioeaa 
under  charters  granted  by  tbe  State,  With  the  Constitution  of  the  State, 
the  decisions  of  this  court  and  leglsliitlve  history  ot  tbe  State  before  it.  the 
legislature  solved  the  problem  ot  taxation  of  iHtuks,  by  requiring  theiu  to 
pay  taxes  on  the  Kharea  ot  tbu  capital  stuck,  on  their  surplus  fund,  un- 
divided prodlB,  rwil  estate  and  frnnchiseB,  and  by  requiring  tbe  depoaltors 
to  pay  on  their  deposits.     It  Is  In  effect  urged  that  the  requirements  of  the 
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CoDstitTition  are  not  oomplled  with  when  the  depositor  is  required  to  list. 

for  taxation  the  money  he  has  on  deposit,  because  in  law  the  relation  ot^ 

debtor  and  creditor  is  sustained  between  the  bank  and  the  depositor,  and 

that  a  deposit  when  made  becomes  the  property  of  the  bank.    The  courts  so. 

hold  in  adjudging  the  rights  between  the  parties  in  the  settlement  of  the. 
bank's  affairs,  or  in  i)as8ing  upon  the  question  involving  the  rights  of  tha. 

bank,  its  depositor  and  third  persons.    However,  that  does  not  prevent  the. 
legislature  from  regulating  how  the  bank  and  its  depositor  shall  share  the. 
burden  of  taxation  on  the  fund  created  by  their  respective,  contributions. 
When  it  has  done  so,  it  has  not  violated  the  rule  requiring  uniformity  anil 
equality  in  taxation.    Two  striking  examples  of  what  the  legislature  can  da> 
with  Reference  to  the  listing  of  property  for  taxation,  etc.,  may  be  given. 
The  statute  makes  the  distiller  liable  for  the  taxes  on  whisky  owned  either^ 
by  a  resident  or  nonresident  of  the  State,  though  it  is  actually  in  the  cus- 
tody of  the  United  States  Government.    The  national  banking  act  provides, 
that  shares  of  stock  in  national  banks  shall  be  assessed  for  taxation.    Of 
oourse  they  belong  to  the  shareholders,  and  neither  the  corporation  nor  its. 
officers  have  any  interest  in  them.    Notwithstanding  that  neither  the  cor- 
poration nor  its  officers  owned  the  shares  of  stock,  the  legislature  requlrecl 
certain  officers  of  the  bank  to  list  them  for  taxation  and  to  pay  the  tax 
thereon  with  the  funds  of  the  bank.    This  oourt  sustained  the  validity  of- 
the  act  imposing  a  tax  on  whisky,  and  the  act  for  the  assessment  and  pay- 
ment of  the  taxes  on  the  shares  of  stock  in  the  national  banks.    Besides, 
the  Supreme  Court  of  the  United  States  has  held  acts  similar  to  the  last, 
named  act,  valid.     If  it  is  competent  for  the  legislature  to  enact  the  statutes^ 
referred  to,  and  we  think  it  is,  it  is  equally  so  for  it  to  preserve  for  taxation, 
the  fund  contributed  by  the  shareholders,   accumulations  on  it,  and  the. 
value  of  the  franchise,  and  likewise  preserve  the  deposits  for  taxation  and 
make  the  bank  pay  on   its  contributions,  etc.,  and  the  depositors  on  their, 
oontributionh,  instead  of  requiring  the  bank  to  pay  on  the  assets  acquired  by 
the  use  of  the  moneys  so  contributed  by  both.    The  question  involved  is  not. 
a  new  one  to  this  court.     It  thoroughly  considered  the  question  of  the  taxa- 
tion of  banks  in  the  State  in  Deposit  Bank  of  Owensboro  v.  Daviess  County, 
103 Ky.,  314,  where  the  court  said:  *'The  banks  are  not  required  to  pay  tax 
on  the  money  deposited  with  them  by  their  customers,  or  on  assets  which 
represent  it.     Owing  to  the  particular  character  of  the  business  which  they 
conduct,  they  are  quasi  trustees  of  their  depositors,  and,  under  the  law,  the. 
depositors  are  required  to  pny  the  tax  on  the  money  so  deposited.     The  bank, 
should  be  required  to  pay  tax  on  the  shares  of  capital  stock,  on  their  sur- 
plus funds,  undivided  profits,  franchises  and  their  real  estate. " 

Many  banks  have  been  organized  in  the  State  since  the  decision  of  the. 
oourt,  and  banking  business  has  been  adjusted  to  the  conditions  imposed 
thereby.      We  adhere  to  the  conclusion  that  "banks  are  not  required  to  pay 
taxes  on  the  money  deposited  with  them  by  their  customers  or  assets  which 
represent  it,  •    •    *  and  that  under  the  law,  the  depositors  are  required  ta. 
paj  the  tax  on  the  money  so  deposited. " 

Having  reached  this  conclusion,  it  necessarily  follows  that  the  bank,  as^ 
quasi  trustee  or  bailee  or  otherwise,  is  not  under  a  duty  to  list  the  property- 
sought  to  be  assessed  by  these  proceedings;  hence,  neither  can  be  main-^. 
tained. 

The  judgment  is  affirmed. 
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CITY  OP  LOUISVILLE  v,  GAST.  &c. 
(Filed  June  18.  1004.) 

I.  OrdliianoBB — Enaotlng  two  ordinanoes  Ht  same  time — Vnlidit; — Under 
KeDtuoky  StAtutee.  eectlon  3TTT,  providing  "that  do  ordloitiice  shall  be  pnssed 
until  It  Bhall  liiivtt  beon  read  io  full  Id  each  board,  and  free  dit^cussion 
alloned  Ibereou.  aod  no  ordinanoe  tball  p»ns  both  bnnrrU  on  the  snnie  dnv, 
ond  no  ordinance  Bhttll  embrace  more  than  one  aubiwc.  which  shall  beei- 
pressed  In  its  title,"  we  abouid  hfHltate  to  hold,  in  tbe  nlisi^nce  o(  nn  express 
Btntiitory  declaration  on  the  question,  tbiit  an  ordinanoe  was  void  Tor  the 
reason  that  it  was  one  of  two  onllnnnces  wblch  wpre  pBSPed  by  tbe  council 
nt.tbe  same  time,  relating  to  tbe  same  subject,  there  belug  no  obJecIIoD 
thereto  by  any  member  of  the  council, 

3.  Appcirtlonment  warrant— Work  done  as  required— Failure  of  property 
owner  to  object— While  there  may  be  sonie  doubt  as  to  the  validity  of  an 
'ordinance  where  there  were  two  ordinances  passed  by  tbe  oouncil  at  the 
same  time.  lelating  to  the  same  subject,  yet  under  Kentucky  Statutes,  eeo' 
tion  SS34,  providing  that  no  error  in  tbe  proceedings  of  tbe  general  council 
shall  exempt  from  payment  for  work  done  on  public  ways,  after  tbe  work 
bas  been  done  as  required  by  either  the  ordinance  or  contract,  where  work 
)i»s  been  done  on  a  public  way  nacording  to  such  ordinance  or  contract, 
without  objection  by  the  property  owner  whose  property  has  thereby  be«D 
benafltCed.  II  1b  too  late  for  him  to  object  to  tbe  payment  of  the  apportion- 
Uent  warrant  and  the  enforcement  of  the  lien  therefor,  after  i«ceivlnft  the 
'belieflt  of  the  work  without  objection. 

H.  L.  Stone  tor  City  of  Louisvlile. 

Lane  A  Harrison  for  J.  H.  Brand. 

Wm.  Furlong,  DuBslie  ft  McUenr;  for  Oast  &  Qasneli. 

Appeal  from  JefTersoD  Circuit  Court,  Chancery  Branch,  Flnt  Dlrlslou. 

Opinion  of  the  court  bj  Judge  Barker. 

This  record  pivseutfl  the  sole  queMloa  as  to  whether  or  not  the  genertJ 
'council  of  cities  of  the  first  clais  have  the  power  to  poas  two  or  more  eepar- 
«ta  aod  distinct  ordinances  for  original  construction  of  public  highways  at 
the  same  lime,  there  being  no  objection  thereto  by  any  memlwr.  I'he  stat- 
utory law  regulating  the  subject  In  hand  Is  contained  In  tbe  following  sec- 
tloDS  of  the  Kentucky  Statutes : 

"Section  S7T7.  Xn  ordinance  shall  be  passed  nnttl  It  shall  hare  been  read 
In  full  in  each  board  and  free  discussion  allowed  thereon,  and  no  ordinanoe 
shall  pass  both  boards  on  tbe  same  day.  No  ordtDanoe  shall  embraoe  luoie 
than  one  subject,  and  that  shall  be  expressed  in  its  title.  No  ordinance 
shall  be  altered  or  amended  in  any  wiij  i>xoept  by  repealing  it. 

"Section  2820.  No  public  way  Bbnil  be  opened,  narrowed,  closed,  or  con 
etructed.  and  no  sidewalk  shall  be  constructed  or  reoonstnicted,  and  n 
public  wells  or  cisterns  shall  be  dug  and  walled,  except  by  ordinance  recom 
mended  by  the  lioard  of  public  works. 

•■Si'Ction  S83J.  ■  •  •  Payments  (of  apportlonnte  warrants)  may  be  en 
forced  upon  tbe  property  bound  therefor  by  proceedings  in  court;  And  n 
error  in  the  proceedings  of  the  general  council  shall  exempt  from  paymeo 
utter  the  work  has  been  (lone  as  reiiilred  by   either  the  onllnauce  or  con 
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There  is  no  inhibition  in  the  statute  against  the  final  passage  of  two  oi^ 
more  ordinancefl  at  the  same  time,  and  by  the  same  vote,  although  the  legis* 
lative  requirement  as  to  the  passage  of  ordinances  is  set  forth  with  minute, 
particularity  in  the  statutes  above  quoted.     It  will  be  observed  that  no  or«, 
dinanoe  <or  the  original  construction  of  public  highways  can  be  enacted, 
except  upon  the  recommendation  of  the  board  of  public  works  (section  3826) ; 
that  It  shall  not  be  passed  until  it  shall  have  been   read  in  full  in   each 
board,  and  free  discussion  allowed  thereon;  nor  shall  it  pass  both  boards  on 
the  game  day ;   that  it  shall  not  embrace  more  than  one  subject,  and  that, 
shall  be  expressed  in  its  title ;  that  it  shall  not  be  altered  or  amended  in  any 
way,  except  by  repealing  it  (section  2777);  and  if  it  be  for  an  original  im- 
pro?ement,  it  shall  not  pass  both  boards  of  the  general  council  at  the  same 
meeting,  and  at  least  two  weeks  shall  elapse  between  its  passage  from  one. 
board  to  the  other.    (Section  2884. ) 

With  the  leigslative  will  in  regard  to  the  passage  of  ordinances  expressed 
with  such  minute  i>articularity,  it  is  inconceivable  that,  if  it  was  intended 
that  two  or  more  ordinances  should  not  be  grouped  together  and  passed  by 
one  vote,  this  prohibition  would  not  have  been  expressly  enacted. 

Id  McQuillin  on  the  Law  of  Municipal  Ordinances,  section  116,  it  is  said: 
"The  council  generally  acts  by  vote.    In  the  absence  of  express  provision, 
the  vote  may  be  given  in  any  form  which  clearly  expresses  the  will  of  the 
members.    It  may  be  by  ballot,  by  resolution,  by  the  adoption  of  a  verbal 
motion  or  in  any  other  manner.     'A  vote  is  but  the  expression  of  the  will 
of  a  voter;   and  whether  the  formula  to  give  expression  to  such   law  be  a. 
ballot  or  viva  voce,  the  result  is  the  same  ;  either  is  a  vote. '  Departure  from 
the  form  prescribed  for  corporate  action,  as  in  the  passage  of  an  ordinance, 
will  not  affect  the  validity  of  such  action  unless  the  charter  or  governing 
law  makes  such   formality  vital,  as  by  declaring  the  action   or  ordinance, 
void  unless  the  form  prescribed  be  followed. "    In  the  case  of  Wright  v.  For- 
restal,  61  Wis.,  849,  on  this  subject  it  was  said:  "Nor  do  we  think  the  fact 
that  the  resolution  was  voted  upon  at  the  same  time  a  vote  was  taken  upon 
other  resolutions  vitiates  the  vote,  and  that,  therefore,    the  resolution  waa. 
never  adopted  by  the  council.    All  who  have  any  knowledge  of  the  proceed- 
ings of  legislative  bodies  know  that  the  practice  adopted  by  the  common 
council  of  the  city  of  Milwaukee  is  a  common  practice  in  both  branches  of  the. 
legislature  of  this  State,  and  of  other  States.    To  hold  that  this  resolution 
was  not  adopted  by  the  common  council  for  the  reason  stated,  would  inval- 
idate a  very  oonsiderable  part  of  the  acts  of  our  legislature.    The  practice, 
may  not  be  one  to  be  approved,  but  we  are  unable  to  say  that  it  Is  not  a. 
lawful  practice.    The  statute  does  not  say  that  a  separat-e  vote  shall  be. 
taken  and  recorded  upon  each  resolution  or  act  passed  by  the  council,  but 
that  'the  vote  on  the  passage  of  every  such  resolution  shall  be  taken  by  yeas, 
and  nays,  and  duly  entered  in  the  journal  of  proceedings.*  Here  the  vote  waa. 
taken  on  the  resolution  in  the  proper  way,  and  the  yeas  and  nays  were  en- 
tered, etc.,  as  required  by  law.    *    *    *    If  it  be  desirable  that  a  separate, 
vote  should  bo  taken  upon  resolutions  of  this  nature  by  the  common  ooun«. 
ell,  it  is  very  easy  for  the  legislature  to  so  expnfssly  direct. ' ' 

This  was  said  in  a  case  involving  the  enforcement  of  a  lien  for  the  cost  of 
stfeet  improvement.    In  the  absence  of  an  express  statutory  declaration 
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prohibiting  the  pasBage  of  orillDnncfs  Id  the  manner  complnlned  of  In  tbli 
case,  we  should  heel Cat«  to  hold  tb«  ordinance  ioTolred  herein  void  upon 
the  ground  contended  (or  by  appellees.  But  ne  do  not  mean  b>  be  under- 
stood ns  holdinK  (bat,  If  n  member  objects,  two  or  more  ordinances  inaj  be 
lawfully  voted  on  at  one  iind  Che  Enmu  time.  But  Re  nre  not  required  to 
rest  this  case  wholly  upon  the  for-^golug  prluclplfS;  by  tuition  3H34,  II  Is 
vxpressly  provided  that  "no  error  lu  the  proceedings  of  the  general  council 
shall  exempt  from  payment  after  the  work  has  been  dona  as  required  by 
either  tlie  ordinance  or  contract,  " 

SubsUintially,  the  iguextlon  Involved  here  arose  in  the  case  o(  Broadniiy 
Baptist  Church,  &c.  v.  McAtee,  &c.,  8  Bush.  oOH.  In  that  case  It  was  eald; 
"It  may  well  be  doubted  whether  the  general  council  did  not  err  In  falling 
to  give  (he  property  owners  an  opportunity  of  having  the  improvement 
made  by  prlvnle  contract.  But  the  ordinance  under  which  the  work  vrns 
done  wait  a  matter  of  public  record,  and  every  citizen  or  property  bolder  lo 
be  aSfi^tiiil  had  constructive  notice  of  Us  adoption,  and  from  the  time  the 
contracltir  commenced  work  It  may  be  assumed  that  the  appellants  bnd 
«c(ual  tiodcK.  not  only  of  (he  ordinance,  but  of  thecontmut  under  which  th« 
work  was  lieing  done.  It  does  not  appear  that  eltboi'  of  them  labored  under 
ony  legal  disikbllity." 

If  It  was  their  Intention  to  rely  upon  this  alleged  error  as  a  defense  to  tbe 
alatma  the  oonCmctor  would  have  against  them  for  the  assesnments  provided 
tor  by  the  ordinance  to  pay  the  cost  of  the  iniprovement,  it  was  tbk-lr  duty 
to  have  notified  them  of  suoh  Intention.  Under  the  circumstances  it  Is 
peculiarly  proper  that  the  provision  of  the  charter,  to  the  eSect  (hHt  "no 
-error  lu  th«  proceedings  of  the  general  council  Ebalt  exempt  from  payment 
after  the  wi)rk  Is  dune  as  required  by  ordinance  or  contract,"  should  be  ap- 
plied to  them.  By  tailing  to  speak  when  It  w.is  th--lr  duty  to  do  so,  they 
must  be  held  to  have  waived  the  right,  intended  to  be  secured  to  them  by 
■the  charter,  of  making  the  Improvements  for  the  cost  of  which  they  were 
bound,  by  private  contract 

"We  are  of  opinion  (hut  ordinances  providing  for  the  oonsCnictlon  or  re- 
■oonstruotlon  of  public  ways  at  the  cost  of  property  owners  are  not  embraeed 
by  the  provisions  of  the  sixty-seventh  seollon  of  the  charter.  ISut  If  they 
were,  the  error  lu  failing  to  vote  upon  Ihe  ordinance  under  which  this  Im- 
provement was  made,  on  two  different  days.  Is  one  which  comes  nltblu  the 
■cuiadvB  provision  of  section  IS,  just  referred  to.  Ordinances  providing  for 
«he  Improvement  of  streets,  under  the  peculiar  provisions  of  the  ch.'irter  of 
l^oulsvllle,  are  not  void  merely  because  the  general  council  falls  to  follow 
strictly  its  delegated  powers.  Under  the  general  rule  of  construction,  the 
authority  delegated  to  munlcip^il  corporations  U  to  be  strictly  construed, 
«nd  must  be  elosely  pursued.  (Citing  authorities,  >  But  the  sovereign 
power  that  delegates  this  authority  may,  when  It  sees  proper,  change  c 
Bbrogatt)  (bis  mle  ol  construction.  So  far  as  the  Iniprovement  of  public 
ways  Id  Louisville  and  the  assessment  of  taxaton  to  pay  (be  cost  thereof  nre 
-concerned,  this  rule  Is  abrogated,  and  a  differnt  one  prescribed  by  the  pio- 
Vlsion  In  question." 

Tbe  law  which  this  opinion  construed  was  lu  all  material  respects  tbe 
-same  as  that  under  which  the  question  at  bar  arose.    Tbe  very  end  to  be 
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obtained  by  the  enactmeDt,  that  '*no  error  in  the  proceedings  of  the  general 
coQDcil  shall  exempt  from  payment  after  the  work  has  been  done  as  required 
by  either  the  ordinance  or  contract,"  was  the  prevention  of  such  questions 
as  the  one  presented  by  this  record.  In  order  that  the  citizens  and  property 
owners  may  be  fully  advised  as  to  the  passage  of  ordinances,  it  Is  provided 
by  section  277.},  Kentucky  Statutes,  that  "each  board  shall  keep  a  correct 
journal  of  its  proceedings,  and  immediately  after  ,the  adjournment  of  each 
session  the  proceedings  thereof  shall  be  published  once  in  one  English  and 
one  German  daily  paper  printecl  In  the  city  and  having  the  largest  per- 
manent circulation  In  said  city,"  and  by  section  2774,  "All  ordinances  shall 
be  published  in  like  manner  as  the  proceedings  of  the  general  council. " 
These  provisions  are  carried  into  eflfect  at  great  expense,  and  are  manifestly 
for  the  protection  of  those  to  be  affected  by  municipal  legislation,  and  they 
cast  upon  the  citizen  the  duty  of  keeping  himself  advised  as  to  the  proceed- 
ings of  the  municipal  legislature  to  object  to  legislation  adverse  to  his  in- 
terest, and  to  point  out  irregularities  and  deviations  from  statutory  re- 
quirements before  they  have  been  put  in  force.  And  this  is  especially  true 
of  the  enforcement  of  ordinances  for  the  original  construction  of  public 
ways. 

It  was  clearly  the  intention  of  the  legislature,  If  property  owners  failed  to 
object  to  the  enforcement  of  an  ordinance  for  the  Improvement  of  public 
ways  in  front  of  their  property  before  the  work  was  done  by  the  contractor, 
to  shut  off  all  irregularity  in  the  preliminary  steps  as  a  defense  to  his  de- 
mand for  payment  after  he  has  performed  his  work  according  to  the  terms 
of  the  ordinance  and  the  contract.  This  being  true,  as  the  work  had  been 
done  according  to  the  terms  of  the  ordinance  and  contract,  the  answer  of 
appellees  presented  no  defense  to  the  cause  of  action  set  up  in  the  petition 
of  appellant  Gast,  and  both  his,  and  the  city's  demurrers  should  have  been 
sustained. 

Wherefore,  the  judgment,  both  as  to  the  city  and  to  Jacob  Gast,  is  re- 
versed, with  directions  to  sustain  the  demurrers  to  the  answer,  and  for 
further  proceedings  consistent  herewith. 
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(Filed  June  IS,  1904— Not  to  be  reported). 

J.  M.Roberson  for  appellants. 

T.  L.  Edelen  for  appellees. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Chi  if  Justice  Burnam. 

We  are  asked  in  the  petition  for  rehearing  to  extend  the  opinion  so  as  to 
show  that  the  judgment  was  not  reversed  as  to  those  tracts  of  land  which 
were  bought  by  strangers  to  the  record.  We  think  this  sufficiently  appears 
from  the  original  opinion.  Tract  number  seven  was  bought  by  J.  M.  York 
and  Tom  Williamson,  and  two  tracts  of  land  were  bought  by  J.  M.  York, 
James  Hatcher,  James  Sowar Js  anl  R.  A.  Heilliar.  As  to  these  tracts  the 
judgment  was  not  rerersed. 


41t)  WEBEB  T.  GABDNEB. 

WEISINGEB,  &o.  V.  MoDONALD.  &c. 
(Filed  Juna  18,  lOM-NoC  to  be  reported.! 

Kobe.  Harding  for  appellants. 

R.  P.  Jacobs  SDd  Wm.  Hemdon  (or  appelleea. 

Appeal  from  Bojle  Circuit  Court. 

Judge  Settle  delivered  the  rollovrlng  regpoDsa  to  petition  for  rehearing: 

Ibe  queHtloD  In  mode  b;  the  petition  for  rehearing  that  W.  H.  Elunslrd, 
odmlnlBtrakor  oC  Luclle  Wettiinger,  deeeased,  Is  not  a  part;  to  this  appeal. 
We  find  on  pane  30  of  the  reoord  an  order  which  dlBnilssed  bim  as  a  party 
to  the  action,  and  this  order  was  of  ooor^e  entered  b;  the  lower  court  before 
the  appeal  was  taken.  We  were  led  to  think  hliu  a  part;  to  tbe  appeal  as 
hlB  name  appears  as  n  party  In  tbe  statenient  filed  with  tbe  reoord,  naming 
tbe  parties  to  the  appeal.  It  is,  however,  not  material  to  the  deolBlen  of 
the  appeal  by  this  court  that  be  abould  have  been  a  party  to  the  reoord. 
AppellantH.  upon  tbe  ground  that  Mary  A.  McDonald  had  llletcatly  received 
and  converted  the  proceeds  of  her  Infant  daughter's  real  estate,  to  wblch 
they  were  entitled,  no  matter  by  whom  paid  to  her.  had  tbe  right  to  sne 
her  alone  to  recover  It,  or  to  dismiss  others  whom  the;  had  sued  with  her, 
and  seek  a  recovery  against  her  alone.  The  judgment  and  opinion  of  this 
court  can  not  of  course  aSect  Elnnalrd  aa  be  was  dismissed  from  the  case 
In  the  court  below. 

A  oareful  ezninlnatlon  of  tbe  petition  for  rehearing  has  failed  to  Indicate 
to  our  mluds  any  error  In  tbe  oonoluelons  expressed  in  the  opinion  heraln. 
Wherefore,  the  opinion  is  modified  to  the  extent  of  declaring  that  It  does  not 
apply  to  Klnnalrd,  and  the  petition  tor  rehearing  ts  overruled. 


WEBER  V.  GARDNER. 
(Filed  June  30,  1904— Not  to  be  reported. ) 

W.  T.  BuToh  for  appellant. 

Samuel  Avrltt  (or  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Judge  Settle  delivered  the  fallowing  modlBoallon  of  opinion  In  response 
to  petition  for  modlfl nation  : 

The  oplnlou  In  this  case  dlrec'ts  the  lower  court.  In  the  event  the  appellant 
shall  fall  to  bring  before  the  oonrt  the  holders  of  liens  upon  the  property  In 
controversy  by  proper  pleading,  that  they  may  assert  such  Hens,  that  tbe 
court  should  again  enter  the  Judgiuent  appealed  (rom  and  reversed  and 
"dismiss  her  petition." 

The  latter  expression  "dismiss  her  petition"  was  Inadvertently  written 
and  improper,  and  that  expression  Is  withdrawn,  and  the  opinion  to  that 
extent  niodlQed. 


^Ite  K^i^tUcky  L^aW  Reporter 
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CRALLE  V.  JACKSON,  &o. 

(Filed  June  18,  1004— Not  to  be  reported. ) 

Wllla — Construction— Vested  title  to  land— Void  limitation  thereon— By 
the  will  of  Kmnia  V.  Bland  she  provides  as  follows:  "I  give  and  bequeath 
to  my  daughter.  Virginia  Wise  Bland,  all  my  real  estate  wherever  located, 
bnt  it  is  my  will  that  my  husband,  Patrick  H.  Bland,  shall  enjoy  one- 
third,  and  my  said  daughter  the  other  two- thirds  of  the  rents,  profits  and 
income,  from  all  my  real  estate,  after  the  taxes,  insurance,  and  other  ex- 
penses on  the  property  are  all  paid,  and  after  the  death  of  my  said  husband,. 
I  give,  bequeath,  and  devise  to  my  said  daughter,  all  of  my  real  estate 
wherever  located  absolutely,  to  do  with  as  she  likes.  However,  if  my  said 
daughter  should  die  before  my  husband  without  a  will  or  bodily  heirs,  then^ 
it  is  my  will  that  .my  said  husband  take  all  of  my  real  estate  to  sell,  rent,, 
or  do  with  as  he  so  desires.  However,  should  my  daughter  die  leaving 
heirs,  it  is  my  wish  that  my  said  husband  shall  enjoy  the  whole  of  the' 
rents,  profits  and  income  from  all  my  real  estate,  but  that  the  real  estate 
shall  return  to  my  said  daughter's  heirs  after  my  said  husband's  death. " 
Held— That  by  the  terms  of  this  will  the  testatrix  has  vested  her  daughter, 
Virginia  Wise  Bland,  with  an  absolute  foe-simple  estate  in  all  of  her  real% 
estate  subject  to  a  charge  in  favor  of  her  father  of  one- third  of  the  net  in- 
come. Under  well  recognized  rules  of  construction  the  subsequent  limita- 
tion attempted  to  be  placed  thereon  is  void,  and  the  fee  remains  in  the 
daughter  subject  to  the  claim  of  the  father  to  one-third  of  the  profits  of  the 
estate  during  his  life.  We  are,  therefore,  of  the  opinion  that  a  deed  by  Vir- 
ginia Wise  Bland  and  her  husband,  and  her  father,  Patrick  H.  Bland». 
passes  to  the  purchaser  a  complete  fee- simple  title  to  the  land. 

O'Neal  &  O'Neal  for  appellant. 

C.  H.  Shield  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chanceiy  Branch,  First  Division. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  action  was  brought  by  appellees  against  the  appellant  to  enforce  a* 
written  agreement  on  his  part  to  purchase  and  iiay  for  a  piece  of  real  estate 
in  the  city  of  Louisville.    The  appellant  admits  the  contract  and  avers  a. 

vol.  26—27 
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•"Willingness  to  comply  therewith,  provided  the  deed  tendered  him  by  the  ap- 

■pellees  convfjE  a  good  title  vo  the  property.  The  decision  ot  the  qnestlon 
Involves  a  construction   of  the  will   oC   Eiunia  V.  Btnnd.   deceased,  which 

ireads  as  follows : 

""(,  Emma  V.  DInnd.  of   LoolBrllle.  Jefferson  county,  Kentucby,  being  of 
'  Bonnd  mind  and  disposing  inemorj,  do  hereby  mate  this  my  last  will  and 
testainent :  \ 

"I  hereby  Bl^e  and  beqneath  to  my  daughter,  Virginia  Wise  Bland,  all  ot 
my  persons!  property  whatsoever. 

"I  also  give  and  bequeath  to  my  said  dntlghter  all  ot  my  real  estate, 
wherever  located;  bat  It  !s  my  will  that  my  husband,  Patrick  H.  Bland, 
shall  en  joy  one -third,  and  my  said  daughter  the  other  two- thirds  of  the  rents, 
profits  and  Income  from  all  my  real  estate,  after  the  taxes.  Insurance  and 
■other  expenses  cin  the  property  are  all  paid,  and  after  the  death  of  my  said 
liusband.  I  give,  bequeath  and  devise  to  my  said  dauftfater  all  of  luy  real 
estate  wherever  located,  absolutely,  and  to  do  with  as  she  likes.  Howerer, 
It  my  said  dnugbcer  should  die  before  my  said  husband,  without  a  will  rr 
bodily  heirs,  then  U  U  inj  will  that  my  said  husband  take  all  of  niy  rral 

-estate  to  sell,  rent  or  do  with  as  he  bo  desires.  However,  should  tny  said 
daughter  die  leaving  heirs.  It  Is  my  wish  that  my  said  husband  shall  enjoy 
the  whole  of  the  rents,  profits  and  Inoome  from  nil  my  real  estate,  but  that 
4he  real  estate  shall  return  to  my  said  daughter's  heirs  after  my  sold  hus- 
band's death.     I  hereby  appoint  my  hnsband,  Patrick   H.  Bland,  my  pzecu- 

"Wltness  my  hand  this  0th  day  of  February,  1B08. 

(Signed)  "EMMA  V.  BLAND." 
This  will  was  written  by  testatrix,  and  Is  somewhat  remarkable  In  Its 
oontradlctlons.  The  first  paragraph  thereof  vests  the  daughter  wltb  an  ab- 
aolute  fee  simple  eBtate,  That  Is  quallQod  In  the  nest,  para  graph  by  a  prO' 
vision  thnt  the  hiisboud  shall  be  entltlml  to  one  third  the  net  profits  and 
Incomo  thereof  during  his  life.  This  Is  followed  by  another  paragraph  In 
which  the  daughter  Is  given  nil  ot  the  real  estate  owned  by  testatrix, 
wherever  located,  absolutely,  todo  with  as  she  lilies.  Up  to  this  point,  we 
think  U  clear  that  the  will  vests  Virginia  Wise  Bland  with  an  absolute  tee- 
alniple  title  to  all  of  the  real  estate,  subject  to  a  chai^  In  favor  ot  her 
tather  ot  one-third  of  the  net  Income.  The  next  parajtraph  provides  tbat  it 
the  daughter  should  die  before  the  husband,  without  having  disponed  ot  the 
property  by  will  or  leaving  bodily  heirs,  that  the  husband  should  take  the 
real  estate  with  power  to  sell,  rent,  or  do  with  as  he  desires.  In  the  next 
parugraph,  it  Is  provided  that  should  the  daughter  die.  leaving  heirs,  before 
ber  father,  that  he  should  enjoy  the  Inoome  of  the  real  estate  during  his  life 
and  at  his  death  It  should  return  to  the  danghter's  heirs.  We  think  the 
word  "heirs,"  as  used  In  the  will,  mean  children,  and  would  ordinarily  be 
-construed  as  words  of  purchase.  But,  as  testatrix.  In  the  first  paragraph  of 
her  will,  has  vesoed  Virginia  Wise  Bliind  with  an  absolute  fee-simple  estate, 
ander  well  recognized  rules  of  construction  the  subsequent  limitation 
4ilt«mpted  to  be  placed  thereon  Is  void,  and  the  fee  remains  In  the  daughter 
subject  to  the  claim  of  her  father  to  one- third  the  profits  ot  the  estate  dur- 
ing his  life.     We  are,  theiefore,  of   the  opinion  that  the   deed   executed  by 
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vIdIa  Wise  Blaod  Jaoksou  and  her  husband,  and  b;  Patrick  B.  BlaDd, 
les  CO  tbe  purchaser  tbe  compluCe  fee'Slmple  title.  We  are  supported  la 
conclusion  b7  numerous  decisions  of  this  court,  and  other  nell  reoog- 
4  authoritioB, 

1  Ball  V.  Hanoock'a  Adiii'r,  83  Ky.,  113,  this  court  said:  "It  has  often 
1  held  that  a  devise,  gift  or  grant,  Kenerally  or  Indefinite!;  with  the 
er  of  dispoaltion  or  nbHolute  allenatlou,  oarrlus  a  fee  unless  the  flnt 
T  U  vpsted  with  the  life  estate  onlj,  and  tiie  power  o(  dlspoEltlon  la 
eied  to  the  remainder." 

ie  opinion  In  thnt  case  cites,  Tvlth  npprovnl,  4  Kent's  Commentaries, 
ion  3LS,  In  which  the  author  says:  "A  devUe  of  an  estate  generally  and 
'finitely  with  power  of  disposition  over  It.  carries  the  fee." 
ad  also  the  case  of  Jackson  v.  Robblns,  10  Johnson,  58S.  In  that  oaM 
win  devised:  "All  his  real  and  personal  estate  whatsoever  unto  hll 
',  Sarnh.  to  hold  the  tame  to  her,  her  ezeoutors.  ndmlnlstrators,  and 
ins,  but  In  case  of  her  death  without  giving,  devising  and  t>equeathlDg 
rill,  or  otherwise  selling  or  assigning  the  said  estate,  or  an;  part  thereof, 
he  devised  all  such  estate,  or  all  such  parts  thereof  as  should  so  re- 
n   nnwild,  undevised  or   unbequeathed,  unto   his   daughter,    Catherine 

lis  llmltatlun  over  Id  this  nil]  was  declared  void.  Judge  Kent  saylngi 
e  power  conferred  upon  the  wife  was  an  attribute  o(  oivnership  and 
led  with  It  a  fee.  Tbe  limitation  over  must  be  either  a  remainder  or 
lecutnry  devise,  and  It  Is  liopoaslble  that  It  should  be  either.  No  n- 
ider  can  bo  llmlt-ed  upon  an  estate  In  fee." 

Caleb  v.  Field,  &o.,  9  Dana,  347,  this  court  held  that  a  simple  devlie  ol 
nrestrlcted  power  of  disposition.  Implied  an  absolute  gift  In  tee.    Jar- 

□□  Wills,  page  6S6  "A  right  In  the  first  devisee  to  dispose  of  the  estate 
)ed  at  his  pleasure  and  not  a  mere  power  of  specifying  who  may  take, 
iiiiti  to  an  anquallfled  gltt." 

Ramsdell  v.  Bamsdell,  31  Me.,  28H,  the  court  said:  "It  has  beooiue  a 
ed  rule  of  law  that  If  tbe  devisee  or  legatee  have  the  right  to  dispose  ot 
iToperly  at  pleasure,  the  devise  over  Is  Inoperative." 
MoCatlUter  v.  Bethel.  97  K;.,  1,  the  devise  was  In  trust  for  Joseph 
■IKster,  and  aft^^r  his  death  to  his  children,  If  he  had  an;,  but  If  be 
none,  that  It  should  pass  to  any  person  Joseph  might  devise  It  to. 
!)h  died  Intestate  and  without  ohlldren;  It  was  decided  that  at  his  death 
and  passed   by  descent   to   bis   heirs  at  law,     Tbe  opinion  In  that  oasa 

"The  distinguishing  feature  between  a  lite  estate  with  the  power  of 
isltlon.  and  an  estate  where  the  fee  passes  to  the  Immediate  devisee, 
Nt  to  be  divested  upon  the  happening  ot  a  contingency,  Is  that  when 
<tate  tor  life  expressly  given  and  the  power  of  disposition  not  exercised 
le  life  tenant,  all  his  Interest  In  the  estate  ceases  at  his  death;  but 
1  the  tee  is  given  In  the  first  Instance,  as  In  this  case,  and  the  contln< 
7  upon  which  the  title  Is  to  be  direated  or  restricted  never  happens, 

at  the  death  of  the  person  holding  the  tee,  the  estate  devised  passes  by 
int  to  hlfl  heln  at  law  if  not  disposed  of  by  vltl,  and  the  attempt  to 
I,  the  power  ot  disposition  by  will  only  becomes  nugatory." 
lis  rule  ot  coDstmotion  was  followed  in  Bartb  v.  Barth,  18  K;.  Law 


420  FDQUA   T.  OOUUOHWSALTH. 

Bep.,   S40.     Claj   v.  Chenaiilt,   SI   Ky.  Lan  Rep.,  US6:   Jtaj  t.    Speu«,  £$ 
Kj.  Law  Bep.,  1S84;    Cos  v.  AndersoD,  34  E;.  Law  It«p.,  TSli    HniuphKT 
.    T.  Potter.   34  Ej.  Law  Rep,,  1S64,   knd   1b   In  oonfornilt;  with   the  publio 
polio;  as  auDounoed  In  Eactlon  331S  of  the  Kentucky  Statutes. 
Jtidgnient  afflrnied 


rUQUA  y.  COMMONWEALTH. 
(Filed  JuDe  18,  1904.) 

1.  H  oni  to  Idol— Cross- exam  1  nation  ot  Commonwealth's  witness — Improper 
□rltlolsm  by  trial  court— Abuse  of  dlBomtlon— On  the  trial  ot  a  defendant 
on  a  oharge  of  murder,  where  a  witness  fur  the  Comnionwealtfa  had  nnder- 
goDs  a  gearohlDgand  exhaustive  orose-exatnlnatlon,  the  court  remarked:  "I 
think  this  exaiu  I  nation  has  gone  far  enough.  It  Is  Immaterial  an  j  waj. " 
While  we  think  It  was  not  error  tor  the  oourt  to  rule  that  the  corss-eioin- 
InatiOD  on  that  point  had  gone  far  enough,  we  question  the  propriety  cf  Ihe 
after  declaration  "that  the  question  or  niatt«r  was  immaterial. "  A  trial' 
oourt  should  always  be  careful  not  to  give  expression  to  views  not  lotended 
for.  or  proper  to  be  heard  by,  the  Jury.  Section  698,  Civil  Code,  which  ig 
applicable  to  trtalK  in  crimlnnl  oast's,  provides  that  "the  oourt  shall  eierclaa 
a  reasoaablH  control  over  the  mode  of  interrogation  so  as  to  make  it  rapid, 
distinct,  as  little  annoying  to  the  witness,  and  be  efleotlve  for  the  eitractlotr 
of  the  truth  as  may  be,  but  subject  to  this  control  the  parties  ma;  put  such 
legal  and  pertinent  questions  as  they  may  see  fit."  Under  tbts  aectlon  tbe 
discretion  conferred  upon  trial  courts  Is  broad  and  should  not  be  Interfered 
with  by  a  revisory  court,  unluss  its  abuse  hiisbeen  made  laanifest.  We  have 
been  unable  to  see  in  this  instance  anything  In  the  record  that  leads  us  le 
believe  the  statement  mode  by  the  court  was  prejudicial  to  appellant. 

a.  Testimony  of  a  witness  who  has  since  died— Competency  of  oQIcIkI 
Itenographer's  notes— Section  4643.  Kentucky  Statutes,  proTldes"thatthB 
testimony  of  any  witness  taken  by  the  oIGolal  stenographer  In  any  court 
shall  oonstltute  a  part  of  the  record  of  the  case,  and  luay,  In  the  dlsar<:^tloD 
of  the  presiding  judge,  be  used  in  any  subsequent  trial  of  the  same  case  be- 
tween the  same  parties  where  the  testimuny  of  such  witness  can  not  be  pro- 
eured,  which  tact  must  be  made  to  appear  gatlsfactorlly  to  the  court  by  the 
affidavit  of  the  party  desiring  to  use  the  same,  or  by  his  attorney;  provided, 
that  in  criminal  oases  auoh  testimony  shall  be  so  used  only  upon  the  consent 
ot  the  defendant,  "  We  are  of  the  opinion  that  this  section  was  not  Intended 
to  apply,  and  does  not  apply  to  a  witness  who  Is  dead  when  bis  testlmooy, 
taken  by  the  stenographer  on  a  former  trial,  la  oSered  to  be  used  as  evidence 
in  a  subsequent  trial  of  the  same  case  between  the  same  parties,  but  applies 
alone  to  the  testimony  of  living  witnesses  so  taken  and  offered  M  be  ased, 
and  whose  presence  and  oral  testimony  oau  not  be  procured  tor  use  in  ths 
subsequent  trial. 

a.  Same- It  Is  admitted  that  William  Davlsteatlfled  on  the  first  trial  of  ap- 
pellant, and  that  be  died  before  the  second  and  last  trial,  and  that  his  testi- 
mony on  the  first  trial  was  oorreotly  taken  by  the  offlolal  stenographer,  and 
was  transcrlijed  and  duly  certified  by  him  and  made  a  part  of  the  record. 
As  the  stenographer,  if  familiar  with  the  testimony  given  by  Davis  at  the 
previous  trial,  might  from  mere  recollection,  have  detailed  It  to  the  Jufy, 
we  know  ot  no  reason  why  he  should  not  have  been  premltted  to  read  It 
from  the  official  transcript  made  by  him  from  stenographic  notes  taken  by 
him  at  the  Ums  Davis  testified.     Manifestly  it  was  and  la  more  aoouiale 
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thBJk  the  memory  of  any  human  witness  who  ma  y  have  heard  Davis  testify. 
It  will  do  no  violence  to  the  appellant's  rights  to  hold  that  the  transcript  of 
Davis'  testimony  read  to  the  jury  was  competent  evidence,  and  we  so  hold. 

Thos.  E.  Moss  and  B.  L.  Greene  for  appellant. 

N,  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  hy  Judge  Settle. 

This  is  an  appeal  from  the  judgment  of  the  McCracken  Circuit  Court,  en- 
tered upon  the  verdict  of  a  jury  finding  the  appellant,  Lon  Fuqua,  guilty  of 
the  murder  of  George  Gray,  and  fixing  his  punishment  at  confinement  in 
the  penitentiary  for  life. 

The  indictment  in  the  case  charged  Spot  Polk  and  appellant  with  the 
-murder— the  former  as  principal,  and  the  latter  as  aider  and  abettor, 
^parate  trials  were  bad,  resulting  in  the  same  verdict  as  to  each  defendant. 
Appellant  obtained  in  this  court  a  reversal  of  the  judgment  of  conviction 
upon  the  first  trial,  (Fuqua  v.  Commonwealth,  24  Ky.  L^w  Bep. ,  8205. ) 
and  this  appeal  Is  from  the  second  judgment  of  conviction. 

The  following  statement  of  facts  will  serve  to  illustrate  the  manner  of  the 
liomioide  and  the  appellant's  connection  herewith.  On  the  night  of  Sun- 
-day,  December  19,  1901,  the  appellant.  Spot  Polk,  Ida  Gray,  George  Gray, 
the  victim  of  the  homicide,  and  others,  were  at  the  house  of  Fordy  Simp- 
kins,  In  the  city  of  Paduoah.  George  Gray  left  the  company  and  went  to 
the  house  of  Sidney  Hawkins.  After  he  left  Polk  claimed  to  have  dlscov- 
^ered  that  be  had  lost  ItO,  and  was  told  by  Ida  Gray,  who  though  of  the  same 
name  was  not  related  to  George  Gray;  that  the  latter  had  stolen  or  taken 
It.  Thereupon  Polk,  in  company  with  appellant,  left  the  Simpkins  honae 
in  search  of  George  Gray,  first  going  to  the  house  of  George's  sister,  whom 
they  found  in  bed,  and  by  whom  they  were  informed  that  George  Gray  wai 
liot  In  the  house.  Not  satisfied  of  the  truth  of  her  statement,  Polk  entered 
and  searched  the  house  for  George  Gray,  but,  failing  to  find  him,  remarked 
to  apiwllant,  Fuqua,  who  was  in  hiding  behind  a  tree  in  the  yard,  '*he  la 
not  here. ' '  The  two  then  left  and  went  together  to  the  house  of  Sidney 
Hawkins,  where  they  found  George  Gray,  who  was  at  once  accused  by  Polk 
•of  stealing  his  money.  Gray  said,  **what  money,"  and  Polk  replied,  "Lon 
<meanlng  appellant),  said  you  had  my  money."  Gray  said,  "Lon  is  a  liar, 
I  have  not  got  your  money."  He  then  put  on  his  shoes,  and  said  he  would 
go  with  them  and  prove  that  he  did  not  get  Polk's  money.  Thereupon  he, 
Polk,  and  appellant  returned  to  the  home  of  the  Simpkins  woman.  Upon 
reaching  the  house  of  the  Simpkins  woman,  Polk  presented  a  pistol  at  Gray, 
«aying,  "give  me  my  money."  Gray  said,  "I  didn't  get  your  money,  you 
-can  shoot  me  if  you  wish."  Gray  then  said  to  appellant,  "did  you  say  I 
got  that  money?"  Appellant  replied,  "I  said  I  believed  it,"  and  further, 
"Ida  said  you  got  it."  Gray  applied  an  opprobrious  epithet  to  appellant, 
who  said :  "If  yon  say  that  again  I  will  hit  you. "  The  epithet  was  repeated 
by  Gray,  and  appellant  then  struck  him.  Gray  returned  the  blow,  went  out 
of  the  house  and  got  some  bricks,  which  he  started  to  throw  at  appellant, 
but  was  persuaded  not  to  do  so. 

Later,  George  Gray  left  the  Smipkins  house  and  did  not  return.    Appel- 
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UnC  and  Polk  remained  (here  all  Dlght  and  on  the  morning  following 
(Monday)  both  were  drunk.  They  left  the  house  of  the  Slmpklns  woman 
that  momlnK,  and  while  walking  near  Bennett's  saloon  met  the  wife  of 
Folk,  who  besought  blni  to  go  borne  with  hei.  but  appellant  urged  him  not 
to  do  80,  but  to  enter  Bennett's  saloou.  They  did  go  to  the  saloon,  apon 
entering  which  they  saw  Qeorge  Qray  sitting  In  the  back  room  on  a  log 
near  the  stove.  Qray,  addresalnft  Polk,  at  oooe  said  "Hello.  Spot. "  Appel- 
lant, BooQnllng  CO  tbe  testlmon;  of  Qiay,  taken  later  as  a  dying  declantlou. 
Mid;  "Sboot  the  son  of  a  bitch."  Polk  said  nothing,  but  pulled  out  his 
plitol  and  began  to  shoot  at  Qray.  Two  shots  were  flred  \3j  blm  at  Gray  In 
tha  saloon,  one  of  whtoh  took  etTeot  In  Omy's  baok  near  the  right  lung.  He- 
tan  out  of  (be  saloon,  and  was  pursued  by  Polk,  aooompanled  by  appellaot. 
Two  more  shots  were  flred  at  Gray  by  Polk  as  he  fled  down  the  street,  and 
Kfter  tbls  last  shot  was  flred,  appellant  took  the  pistol  of  Polk,  lemoTed  tbe 
empty  shells,  and  tbe  two  went  away  together. 

About  twenty  minutes  after  the  shooting  appellant,  In  reply  to  an  Inqnlrr 
trom  the  wife  of  Polk  as  to  the  oause  of  the  shooting,  said:  "The  son  of  a 
bltob  stole  110  from  Spot.    It  be  had  rather  die  than  give  It  np,  let  blm  die. " 

The  eildenoe  Intnidnoed  by  tbe  appellant,  especially  bis  own  tesUmony, 
Was  In  many  respects  ooutradlotoi;  of  that  of  the  Commonwealth.  Bat  a 
oarefnl  ezamlnation  of  the  record  wilt,  we  think,  show  tbe  fiiotB  of  the 
liomlolde  to  be  In  snbstanoe,  as  above  stated.  In  view  of  the  facts,  criticism 
of  the  verdict  of  the  Jury  would,  In  our  opinion,  be  unwarranted.  Thirteen 
grounds  for  a  new  trial  were  filed  by  appellant  lo  tbe  court  below.  But  we 
Will  consider  only  suob  of  them  as  are  urged  In  the  brief  of  counsel  for  a  re- 
versal. It  U  Insisted  for  appellant  that  the  lower  court,  by  InterraptlnK  tbe 
oross-examl  nation  of  tbe  first  witness  when  Introduod,  and  In  saying,"! 
think  tbls  cross-examination  has  gone  far  enough,  it  Is  Immaterial,  any 
wayi"  erred  to  the  prejudice  of  appellant.  An  examination  of  the  entire 
testimony  of  the  witness  In  question  will  show  that  the  cross-exam Inat ion 
was  searching  and  exhaustive.  The  question  which  seemed  to  have  caused 
the  Interruption  by  tbe  court  was  In  regard  to  a  matter  which  had  been 
fully  brought  out  The  Information  it  sought  had  been  freely  testlSed  to. 
In  view  of  which,  the  question  was,  we  think,  unnecessary,  but  It  can  hardly 
be  said  that  It  was  In  relation  to  a  matter  tbat  was  Immatorlal. 

We  think  it  was  not  error  for  the  court  to  rule  that  the  cross -exaiiilnatloa 
on  that  point  had  gone  far  enough.  But  we  question  the  propriety  of  the 
after  deolaratlon  of  the  ooart  to  the  efTeot  that  the  question  was  immaterial. 
A  trial  court  should  always  be  careful  not  to  give  expression  to  views  aot 
Intended  for  or  proper  to  be  beard  by  the  jury,  as  ordinarily  his  word  goes 
further  with  them  than  anything  that  may  be  said  by  counsel.  Muoh  d«- 
pends  upon  the  manner  of  making  a  statement.  A  thing  that  Is  hormleM 
in  Itself  may  be  made  harmful  by  the  manner  In  wblub  it  Is  stated.  We 
are,  however,  unable  to  find  In  this  Instance  anything  In  the  record  that 
leads  us  to  believe  that  the  statement  upon  tbe  part  of  tbe  court,  of  which 
complaint  U  made,  was  prejudicial  to  tbe  appellant. 

Section  50S,  Civil  Code,  which  Is  also  applicable  to  trials  In  criminal  cases. 
provides  tbat  "tbe  court  shall  exercise  a  reasonable  control  over  the  mode 
of  interrogation,  so  as  to  make  it  rapid,  distinct,  as  little  annoying  to  the 
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iTiess,  and  as  effective  for  the  eztraatlon  of  truth  ns  ma;  be:  hut,  subjeob 
this  DontrDl,  the  parties  may  put  suoh  legal  and  pertinent  questions  bb 
ymayseeflL"    •    •    • 

be  diBoretlon  conferred  upon  trial  ooartB  hj  the  section  supra  U  broad 
1  Bhould  not  be  Interfered. with  by  a  court  ot  revisory  power  unless  Its 
iM  Is  mode  manifest.  (Dean  v.  Commonwealth,  SS  Ky.  I>aw  Kep..  1876.) 
1  la  also  contended  that  the  court  erred  In  permitting  the  stenograpbto 
an  of  the  evldenoe  of  William  Davis  to  be  read  to  the  jury.  This  conten- 
1  Is  based  upon  section  4d4S,  Bentuoby  Statutes,  which  is  as  follows: 
he  testimony  of  any  witness  orwltnesses  taken  by  said  (stenographic)  re- 
ter  in  an;  court,  or  decision  as  aforehsld,  shall  oonstltute  a  part  of  the 
]nl  of  the  case  and  may.  In  the  discretion  of  the  presldlug  Judge,  be  used 
iny  aubseqaent  trial  of  the  some  oam,  between  the  lame  parties,  wher« 
testimony  of  snob  witness  or  witnesses  can  not  be  procured,  which  faot 
El  be  mode  to  appear  satlsfaotorlly  to  the  court  by  alOdavIt  of  the  party 
Irlng  to  use  the  same,  or  his  altoroey:  Provided,  that  in  criminal  casea 
h  teatltuoDy  shall  be  so  used  only  upon  the  consent  of  the  defendant. ' ' 
re  are  of  opinion  that  the  section  of  the  statutes  supra  was  not  Intended 
ipply,  and  does  not  apply,  to  a  witness  who  Is  dead  when  his  testimony 
en  b;  tbe  uffldal  stenographer  on  a  former  trl^,  Is  offered  to  be  used  as 
denoe  In  a  subsequent  trial  of  the  same  oase  between  the  same  parties, 
;  that  it  applies  alone  to  the  testimony  of  living  witnesses  so  token,  and 
ired  to  be  used,  and  whose  presence  and  oral  testimony  can  not  be  pro- 
ed  for  use  In  the  subsequent  trial. 

t  It  admitted  that  the  witness,  Wm.  Davis,  testified  In  the  first  trial  of 
lellant.  and  that  be  died  botore  the  second  and  last  trial.  It  appears 
m  the  sworn  statemenla  of  the  sienographlo  reporter  that  the  t«stlmoDy 
Davis,  the  reading  of  which  Is  complained  of,  was  correctly  taken  down 
him  stenograph  leal  ly  at  tbe  flrst  trial  of  appellant,  and  afterwards  trans- 
ted  upon  a  tpyewrlter,  and  that  tbe  testimony  thus  taken  was  duly  oerti- 
1  by  hlin  otBcially  and  made  a  part  of  the  record  ot  the  first  trial  of  ap- 
Lant.  Why,  then,  shonld  It  not  have  been  read  as  evidence  upon  tbe  trial' 
appellant?  It  has  long  been  the  law  that  In  a  subsequent  trl^  of  the- 
le  case  between  the  same  parties,  It  is  competent  to  prove  or  reproduce, 
the  oral  statements  of  others,  the  testimony  upon  a  former  trial  ot  one 
oae  death  occurred  aft«r  the  nlvlng  ot  such  testimony,  and  before  Ibe  snb- 
uent  trial.  (Thomas  v.  Commonwealth,  14  Kj.  Law  Bep.,  2e8:  Walkup 
:^ommon wealth,  11  Ey.  Law  Rep.,  887.)  The  reasoD  of  the  lawfor  reoog- 
Ing  the  admissibility  of  the  testimony  of  n  wltni^SR  since  deceased,  is  that- 
vat  given  under  the  soleiunity  ot  au  oath  and  with  an  opportunity  for 
ss-eiam  I  nation. 

Q  Klce  on  Evidence,  section  SS4.  It  Is  said:  "The  evidence  of  a  witness 
ce  deceased,  on  a  former  trial  of  the  same  case,  may  be  proven  on  a  sub- 
uenc  trial.  His  deposition  then  taken  maybe  Introduced  either  by  the- 
ite  or  by  tbe  accused.  Suoh  proof  does  not  violate  deft>ndnnt's  oonstltu- 
aal  right  to 'meet  the  witness  face  to  face.'  And  his  testimony  tbeo 
en  may  be  proved,  If  necessary,  by  the  testimony  of  one  who  was  present- 
1  beard  It.  who  ma;  state  Its  substance.  It  unable  to  stale  Its  words.  Tbe  ' 
t  that  a  witness  on  such  previous  trial,  who  Is  still  living  is  absent  front 
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(he  State,  or  beyond  the  tetTltorial  JurlBdIotloD  of  tb?  court.  Is  not  ReDenll; 
SrouDd  for  the  ndmlsBlon  of  his  previous  teatlinony. "    ■    •    • 

Where  the  witness  Is  deceased,  the  authorities  hold,  In  uniform  accord, 
that  proof  of  his  testltnun;  upon  a  secoud  trial  Is  ndmlHalhle.  This  rule  is 
tKittotned  upon  necessity,  and  Its  elm  Is  to  prevent  the  defeat  of  justice. 
Upon  the  other  hand,  Co  admit  proof  of  the  testimony  of  an  absent  living 
witness  given  upon  a  former  trial,  would  be  to  dignify  secondary  evldenc*, 
^nd  to  disregard  that  provision  of  the  Constitution  which  guarantees  to  the 
defendant  the  right  to  he  confronted  by  the  wltneEses.  Hence  the  neceGElt^ 
for  the  enactment  of  the  statute,  which  makes  the  transcript  ot  the  stenog- 
Taphers'  report  admlsElble  as  evidence  In  a  civil  action,  under  certain  con- 
ditloiiB,  U>  prove  the  testimony  ot  an  absent  living  witness  made  in  a  pre- 
vious trial  in  the  same  case,  nnd  between  the  Kame  parties;  such  evidence 
not  to  be  used,  however,  In  a  orlminnl  case,  except  with  the  consent  ot  the 
■defendant.  The  only  feature  ot  this  question  that  remains  to  be  considered 
is  as  to  the  admissibility  of  the  tmnsorlpt  of  the  ofBolal  stenographer  which 
was  used  in  this  case. 

As  the  stenographer,  It  tamlllarnlth  the  testimony  given  b;  Davis  at 
the  previous  trial  might,  from  mere  reoollectlon,  have  detailed  It  to  the  jury, 
we  know  of  no  reason  why  ha  should  not  have  been  permitted  to  read  it 
(mm  the  transcript  made  from  the  stenographic  notes  taken  by  him  at  the 
(Ime  Davis  testified.  Manifestly,  it  was  and  is  more  accurate  than  the 
memory  ot  any  human  witness  who  may  have  heard  Davis  testify.  On  this 
subject  we  are  not  without  authority.  In  lilce  on  Evidence,  page  305,  we 
find  this  statement  ot  the  law:  "What  a  witness,  since  dead,  has  sivom 
Dpon  a  trial  between  the  same  parties,  may  l>e  given  In  evidence  either  ficm 
the  judge's  notes,  or  from  notes  that  have  been  taken  by  any  other  person 
irho  will  swear  to  their  aoouracy,  or  the  former  evldenoe  may  be  proved  by 
any  person  who  will  swear  from  his  memory  to  its  having  lieen  given." 

It  will  do  no  vloleooe  to  the  appellant's  Hghta  to  hold  that  the  transcript 
«t  Davis'  testimony,  read  to  the  Jury,  was  competent  evidence,  and  we  so 
hold.  It  is  also  contended  by  oounsel  tor  appellant  that  the  trial  oourt  erted 
in  admitting  proof  of  the  dying  statement  ot  Qeorge  Gray.  It  Is  salBcleiit 
Co  say  that  this  court  on  the  former  appeal  held,  and  we  now  hold,  that  the 
statements  of  Qray  which  were  admitted  in  evidence  as  dying  dedanitloDi 
were  competent.  The  evidence  clearly  shows  they  were  made  In  extremis, 
4>nd  when  the  declarant  bad  no  hope  or  expectation  of  recovery,  but  believed 
-that  bis  dissolution  was  at  hand.  But  It  was  also  held  on  the  former  ap- 
peal, nnd  we  now  hold,  that  the  paper  purporting  to  contain  the  dying 
.declaration  ot  Gray  could  not  be  read  to  the  jury,  as  it  was  not  read  Ic  or 
signed  by  him:  but  that  the  witnesses  who  heard  what  was  said  by  the  de- 
.<ieased  en  that  subject  might  testify  in  regard  thereto,  and  that  the  witness 
who  wrote  down  the  wonls  might  refresh  his  recollection  by  a  reference  to 
the  memorandum  made  by  him.  In  testifying  to  what  was  said  on  that  sub- 
ject by  the  deceased. 

We  gather  from  the  record  that  the  opinion  of  this  court  was  adhered  W 
by  the  trial  court;  that  the  paper  referred  to  wos  simply  used  by  Cross,  who 
wrote  it,  to  rcfrenh  his  recollection,  and  we  do  not  think  that  the  fact  that 
Cross  or  the  Commonwealth's  attorney  once  or  twice  Incidentally  refened 
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to  the  paper  as  the  dying  declaration  of  Gray,  though  such  references  do  not 
appear  of  record,  was  prejudicial  to  the  appellant.  Nor  can  we  see  that  any 
part  of  the  testimony  of  Cross  was  incompetent.  The  instructions  seem  to 
be  proper  in  all  respects;  at  any  rate,  there  is  no  criticism  of  them  to  be 
found  in  the  able  and  admirably  written  brief  of  counsel.  We  are  unable 
to  find  in  the  record  any  ground  of  reversal. 

Wherefore,  the  judgment  is  affirmed. 

Whole  court  sitting. 


CITY  OF  LOUISVILLE  v.  MoATEER,  &c. 

SAME  V.  LOUISVILLE  WATER  CO. 

(Filed  June  18,  1904— Not  to  be  reported. ) 

Taxation  of  water  company— The  question  for  decision  in  this  case  is, 
whether  the  property  of  the  Louisville  Water  Co.  is  liable  for  taxation  by 
the  city.     The  court  holds  that  it  is,  as  follows : 

First.  Section  171  of  the  Constitution  requires  that  ''taxes  shall  be  uni- 
form upon  all  property  subject  to  taxation  within  the  territorial  limits  of 
the  authority  levying  the  tax,  and  all  taxes  shall  be  levied  and  collected  by 
^neral  laws.  *'  Section  170  provides  that  "there  shall  be  exempt  from  taxa- 
tion public  property  used  for  public  purposes."  * 'The  express  mention  of 
one  tbini?  implies  the  exclusion  of  another."  Although  the  stock  of  the 
water  company  is  owned  by  the  city  and  the  property  is  used  in  supplying 
the  citizens  with  water,  the  waterworks  are  not  "used  for  public  purposes" 
within  the  meaning  of  section  170,  and  by  section  171  property  owned  by  or 
on  behalf  of  the  public,  but  "not  used  for  public  purposes"  is  not  exempt. 

Second.  Section  40S0,  Kentucky  Statutes,  provides:  "All  real  and  personal 
estate  of  persons  residing  in  the  State,  and  all  corporations  organized  under 
laws  of  this  State,  whether  the  property  be  in  or  out  of  the  State,  including 
intangible  property  which  shall  be  considered  and  estimated  in  fixing  the 
value  of  corporate  franchises  as  hereinafter  provided,  shall  be  subject  to 
taxation  unless  the  same  be  exempted  from  taxation  by  the  Constitution." 
Section  S960,  Kentucky  Statutes,  provides:  "Each  city  shall  raise  a  revenue 
from  ad  valorem  taxes  and  a  poll  tax,  and  license  fees,  and  to  that  end  the 
common  council  of  each  city  is  hereby  authorixed  and  empowered  to  provide 
each  year  by  ordinance,  for  the  assessment  of  all  real  and  personal  estate 
within  the  corporate  limit  thereof,  subject  to  taxation,  for  State  purposes, 
and  shall  levy  an  ad  valorem  tax  on  same, "  etc.  By  oi'dinances  duly  adopted 
for  each  of  the  years  in  question,  the  city  levied  an  ad  valorem  tax  upon  "all 
lands,  improvements,  personalty  and  franchises  subject  to  taxation  in  the 
city  of  Louisville."  These  ordinances  were  comprehensive  enough  to  em- 
brace the  property  of  the  Louisville  Water  Co.  if  they  would  cover  the  prop- 
erty of  any  corporation. 

Third.  So  long  as  the  water  company  maintains  a  separate  corporate  exist- 
ence, owning  its  corporate  property  and  exercising  its  franchise,  it  ought  to 
be  managed  and  maintained  as  a  separate  concern,  defiling  at  arm's  length 
with  the  city  on  business  principles,  as  other  corporations  iu  which  the  city 
owns  an  interest  deals  with  it.  No  inequality  nor  injustice  to  the  taxpayers 
can  then  occur  from  the  city's  operating  this  private  corporation  for  the 
benefit  mainly  of  those  who  can  pay  for  its  service. 

Fourth.  In  this  suit  the  city  should  credit  upon  appellee's  tax  bills,  the 
reasonable  price  of  the  water  it  has  used  for  the  year  for  which  the  tax  is 
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being  aR£«rt«d  and  tor  nblofa  It  may  hate  paid.  The  b&Bia  of  this  credit 
should  be  upon  juet  euch  torms  or  the  ooiirt  iiia?  And  from  evidenoe.  if  the 
parties  oan  not  agrue  upon  It.  Credltshould  be  given  In  the  oltj's  tax  blll» 
for  eaoh  rears  nater  rent  bo  ae  to  avoid  peuaUicsand  interest,  eo  far  as  such 
water  rents  niaj  go  to  eztlngutih  the  annual  bills.    , 

HeiiT7  L.  Stone  for  appellant. 

Burnett  &  Burnett,  Kohn,  Baird  Sc  Spindle  and  B.  L,  Qreene  for  appellexs. 

Appeal  from  JefTerson  Circuit  Court,  Cbanoer;  BranOb,  First  Dl7l8lon. 

Opinion  of  the  court  b;  Judcce  O'Bear. 

The  question  for  decision  In  this  oase  la  vhether  the  property  of  the  Louli- 
vUle  Water  Co.  Is  liable  for  taxation  by  theolty.  For  five  years  befortt  the  be- 
ginning of  these  suits  the  water  oompanr  had  not  been  nsBessed  on  nny  of  Its 
property  tor  taxation  for  olty  pu  rposes.  It  olainis  that  its  property  Is  exempt 
from  olty  taxation  beoause  the  oity  owns  all  Us  stook,  or  dl^  own  all  but 
one  or  two  abarei  for  the  years  In  quebtlon.  The  Louisville  Water  Co.  Ii  a 
corporation  created  bj  an  act  of  the  legislature,  approved  March  0,  1864.  Its 
location,  and  that  of  most  of  Its  proper!;.  Is  within  the  city  of  Louisville. 
Its  business  Is  to  fumUb  water  to  the  citizens  of  Louisville  and  vicinity,  for 
which  it  charges  mtes  bneed  upon  the  quaotlty  of  water  used.  Many  years 
•go  the  city,  by  authority  conferred  by  the  IcKlsIatute  and  exercised  by  the 
oily  oouDcIl,  subscribed  and  otherwise  acquired  the  great  majority  of  the 
capital  stock  of  the  curporntlon,  and  now  owns  all  of  the  stock.  This  stock 
Is  owned  by  the  sinking  fund  oommUeloners  of  the  city.  The  water  com- 
pany owes  a  large  bonded  debt,  secured  by  mortgage  on  its  plant.  The  In- 
come of  the  water  company  is  used  to  pay  the  expenses  of  operating  and 
maintaining  the  plant,  Chen  to  pay  the  Interest  on  its  bonded  debt,  and 
then  to  provide  a  sinking  fund  for  the  ultimate  payment  of  its  debt.  Bates 
to  oonsumers  are  flxed  so  as  to  meet  these  fixed  charges.  No  dlvideudB  ai« 
paid  on  the  stock.  The  plan  la  and  has  been  to  operate  the  plant  eo  as  to 
plooe  the  price  of  water  to  consumers  at  the  lowest  possible  figure.  Ae  the 
net  Income  Increases,  rates  ore  lowered.  The  contention  of  the  water  com- 
pany In  these  oases  U,  tliat  as  tbe  city  owns  all  the  stock,  It  in  effect  owns 
the  plant:  that  Co  lax  the  plant  la  to  tax  the  city,  which  It  must  pay  by 
levying  and  oolleotlng  other  taxes  from  Its  taxpayers,  thus  doing  the  absurd 
thing  of  going  to  the  trouble  and  eipenae  of  caking  money  from  one  pocket 
to  put  It  In  the  other. 

It  la  not  true  In  law  that  tlie  owner  of  all  Che  hu>cI;  of  a  corporation  owns 
the  property  of  the  corpurution.  (Durtmolh  College  v.  Woodward.  4  Wheat, 
eiB:  Fletsam  v.  Hay,  2i  111.,  SVS;  a  Am.  State  Bep..  4V£:  People  v.  Water- 
town.  1  Hill,  N.  Y.,  tlllt;  State  v.  Standard  Oil  Co.,  4U  Ohio  St..  187,  84 
Am.  St.  Bep..  S4I.) 

Even  If  there  was  not  the  weight  of  authority  for  the  last  atatement,  the 
olty  would  scarcely  want  to  take  the  full  effect  of  Its  contention;  for  if  It 
did,  then  It  would  follow  that  tbe  company's  debt  wqb  tbe  city's  debt;  adding 
the  bonded  debt  of  the  water  compiniy  of  iibout  one  and  one-hnlf  millions  to 
the  city's  other  authorised  debt  mighc  openite  to  Invalidate  some  of  Its  re- 
cent bond  Usuea.  If  upon  a  foreclosure  of  the  mortgage  upon  the  water 
plant  It  was  Inaufflcleut  to  pay  tbe  bonded  debt,  the  city  would  not  core  to 


OITT  OF  LOUIBTILLB  T.  MO  ATEEE,  40.  42T 

s  boDod  for  the  balanoe  beoniiae  It  happeoed  to  OWQ  all  the  debtor  oorponi- 

There  1b  another  fallacy  la  appellee's  poattlou ;  This  In  not  an  effort  to  tax 
le  capital  btook  or  ahareB  of  the  water  oompanr.  It  It  were,  thea  the  quea- 
oa  would  be  here  whether  the  oltj'  could  tax  Its  own  property  for  Ice  own 
tee.  There  U  a  marked  dlBtlnotlon,  thouKh,  between  taxlnx  the  property- 
a  oorporatlon,  and  tailnx  Itt  ahat«a  of  stock.  (Cook  on  Stock  and  Stook- 
ilders.  sections  T,  SSI;  Bank  of  Cotnmeroe  t.  TenneBaee,  161  U.  S.,  146; 
enneaaee  T.  Whitworth,  117  U.  S.,  199.)  Cases  from  other  JuTlsdlctloni)  ar» 
ted  as  authority  for  the  propogitlon  that  a  mnnlclpallty  can  not  tax  Ita 
m  property  for  olty  puiposei.  Strictly  thesH  onRes  are  made  to  turn  upon 
le  leglslatlye  Intent,  aH,  In  our  opinion,  this  one  must  also  turn.  It  la 
merally  held  that  unless  expressly  authorized  or  directed  by  statute,  lb. 
Ill  not  be  considered  that  a  munlclpalll;  was  authorised  or  requlre<l  to  list 
I  own  property  tor  taxation  tor  lis  own  purposes. 

If  It  be  ooDOeded  that  taxing  the  plant  of  the  water  oompany,  all  the. 
lares  of  which  are  owned  by  the  city,  la  Indirectly  a  taxing  by  the  olty  or 
i  own  property,  it  brings  us  directly  to  oouslder  the  source  of  appellants'' 
>wer  nod  theextontot  Its  duty  to  tax  alike  all  propertj*  wltbln  Its  JnrlBdla- 

SecClon  ITl  ot  the  Constitution  ot  this  State  requires  that  taxes  "shall  be. 
liform  upon  all  property  subject  to  taxation  within  the  territorial  Ilmltft 
the  authority  levying  the  tax,  and  all  taxes  shall  be  levied  and  collected 
'  general  laws." 

Section  170  of  the  same  Instmment  creates  and  limits  the  exemptions  from. 
lallon.  It  provides:  "There  shall  be  exempt  (mm  taxation  public  property- 
led  for  pnbllo  purposes."  This  Is  the  only  reference  to  property  owned  by- 
muoicipallty.  Pro|ierty  owned  by  or  on  behalf  of  the  publlo.  but  not  uae4 
r  public  purposes.  Is  not  exempt.  "The  express  mention  of  one  thing  Im- 
les  the  exclusion  of  another  ' '  That  the  water  oompany,  If  owned  by  the. 
ty.  Is  public  property.  Is  not  questloued.  But.  although  Its  stock  is  owned 
r  the  city,  and  tbe  property  Is  ubm)  In  supplying  the  citizens  water,  the. 
aterworks  are  not  "used  for  public  purpoi^s,"  within  the  meaning  of  sec-. 
ya  170,  supra,  and  are  subject  to  tuinllon  for  State  and  county  purposes, 
;ity  of  Louisville  v.  Commonwealth,  1  Dav,,  895;  Negley,  Sheriff  v.  City  of 
enderson,  31  Ky.  Law  Bep.,  1394;  Same  v.  Same,  33  Ky.  Law  Kep.,  S19; 
lark,  Sheriff  v.  Louisville  Water  Co.,  OO'Ey.,  533.)  In  the  case  last  cited  this, 
inrt  said.  In  speaking  of  the  dual  character  of  a  city's  goTernment,  aoi)  of 
tiperty  owned  by  It;  "A  municipal  corporation  has  a  double  character.  In 
le  It  acts  strictly  In  Its  Rovern mental  capiiclty.  In  the  other  for  the  profit  or- 
iDvenlenceof  Ite  citizens.  Considered  In  the  latter  light.  It  occupies  the  at- 
tude  ot  a  private  corporation  merely,  while  In  the  former  It  is  an  arm  of  the 
Jite  government,  or  a  part  ot  Its  political  power.  It  Is  an  imperlum  In 
aperlo.  The  ^iroperty  necessary  te  the  exerolse  ot  those  duties  which  are 
rictly  governmental  Is  exempt  from  taxation,  but  this  Is  not  so  of  that 
hlch  Is  held  by  the  municipality  for  the  comfort  of  Its  citizens,  individually 
■  collectively,  or  tor  money -making  purposes  merely." 

Following  the  requirement  of  section  171  of  the  Constitution,  which  de- 
Qes  property  subject  to  taxation  for  State  pnrpoees,  the  statute  Is  (section 
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40S0.  Eentuoky  StaCuleg):  "All  real  and  personnl  estate  within  this  Stat«, 
anil  nil  personal  eatsM  of  pennns  resldlnff  In  this  State,  and  of  all  corpora- 
tloiiB  organized  under  the  laws  of  this  State,  whether  the  property  be  Id  or 
out  of  this  State,  including  Intanglblo  property,  which  shall  ba  couaidered 
and  UBtlniated  In  fixing  the  Tolite  of  corporate  frnnchl8e9  iih  hereinafter  pro- 
Tldedi  shnll  be  subject  to  taxation  unless  the  some  be  exempted  from  taxa- 
tion lij  the  Con  Btl  tut  Ion." 

lioulBTllle,  a  cliyoE  the  first  class,  Kets  Its  nuthority  for  levying  and 
collecting  taxes  under  section  3080,  Kentucky  Statiitas.  In  which  is  thU  prc- 
Tielon:  "Each  city  shall  raise  n  revenue  froni  nd  valorem  taxes,  and  a  poll 
tax  and  license  fees,  nnd  to  that  end  the  ooiumon  council  of  each  city  Is 
hereby  authorized  nnd  empowered  to  provide  poch  yeiir.  by  ordinance,  for 
the  aaseBRiiient  of  nil  real  and  personal  estate  within  the  corporate  limlti 
thereof  subject  to  tniatlon  for  Stat«  purposes,  and  shall  levy  an  ad  valorem 
tux  on  same,  not  exceedlDR,"  etc. 

By  ordinances  duly  adopted  for  each  of  the  years  In  question,  the  city 
levied  an  ad  valorem  tax  upon  "all  lands,  improvements,  personalty  and 
franchises  subject  to  tnxntlon  tn  the  city  of  Louisville. " 

These  ordinances  were  comprehensive  enough  to  embrace  the  property  of 
the  LonlBvllle  Water  Co..  tf  it  would  cover  the  property  of  any  corporation 
subject  to  taiatlon  within  the  city.  It  was  not  neoeesary  to  set  ont  e«ch 
piece  of  property,  or  the  names  of  the  owners,  in  the  lev;  ordinance.  The 
oflSce  of  that  ordinance  was  to  Si  the  rate  of  taxation.  Its  aubjeatB  had 
already  been  fixed  by  the  statute  and  the  ConBtltntion. 

Thus  we  find  an  express  authority  for  the  city's  levying  this  tax.  It  il 
made  as  clear  as  language  oould  make  It,  without  enumerating  the  particu- 
lar property,  or  its  owners.  We  might  leave  the  case  with  this  statement. 
But  counsel  have  laid  such  earnest  stress  upon  the  proposition  that  the  act 
of  collecting  this  tax  would  be  a  foolish  enterprise,  taxing  tie  city's  prop- 
erty to  support  the  city  government,  and,  therefore,  preBumably  not  within 
the  contemplation  of  the  constitutional  convention  or  the  leglsloturB  Id 
enacting  the  provisions  above  quoted,  that  we  will  notice  briefly  why  the 
«onventton  who  framed  the  Constitution  may  have  employed  both  the  lan- 
guage and  the  thought  we  And  In  the  exetnptlnn  clause  quoted  from  section 
ITO.  with  the  full  purpose  of  having  It  applied  as  Is  here  done.  Probably 
the  most  prominent  feature  of  the  pre.wnt  Constitution  Is  Its  effort  to  oqual- 
l>^e  the  burdens  of  government  upon  nil  who  enjoy  Its  privileges.  Class 
legislation,  and  special  exemptions  and  rights  which  amount  to  that,  are 
strictly  foibldden,  nnd  guarded  agnlnst.  To  grant  the  exemption  claimed 
by  appellee,  even  If  .we  could  by  implication  enlarge  the  exemption  clause 
of  the  Constitution,  would  of  itself  work  nn  unjust  discrimination  in  favor 
of  some  and  against  others  of  the  citizens  of  Lionisvllle  who  are  taxpayers. 

It  has  already  lieen  noticed  that  the  water  company  maintains  a  separate 
corporate  existence,  as  it  the  city  owned  none  of  its  stoct.  Only  those  who 
consume  its  water  pay  for  it.  Many  thousands  of  citizens  who  are  taxpay- 
ers do  not  patronize  the  water  compnny  at  all,  but  depend  for  their  water 
supply  on  private  wells  and  cisterns,  or  upon  the  public  wells.  If  the  water 
company  Is  compelled  to  p/ty  a  municipal  tai.it  mutt  collect  the  money 
with  which   to  pay  It,  not   by  taxation,  but  from   its  wnler  ratCF. — from    lis 
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This  will  result  In  those  who  use  that  water  pnylnR  a  Ellgbtly 
Qcreaaed  rate  (or  It.  It  may  be  well  supposed  that  many  niaDuFnoturlDg 
Dnoems,  the  owners  of  Improved  property,  and  the  wealthy  generally,  are 
■trons  of  the  water  oompaay.  If  the  water  company  were  not  compelled 
)  pay  taxes  to  the  olty.  It  would  need  just  that  muoh  less  ravenne  (raiD  its 
astomers.  It  this  were  nil,  it  would  not  be  so  bad,  though  It  oould  soarcely 
e  said  that  It  ta  Just  to  tax  ererybody  to  buy  a  water  plant  which  less  than 
U  have  the  whole  benefit  of.  But  that  ia  not  all.  For,  the  city  is  oom- 
elled  to  ratae  annually  by  ad  valorem  taxation  ao  niooh  money  to  support 
U  Are  departnient,  Its  public  parks,  its  echoola,  and  its  KOTemment  gen- 
rally.  If  one  class  of  property  eeonpes  taxation,  to  the  extent  of  its  value 
II  other  olaases  that  are  taxed  must  bear  the  additional  burden.  Therefore. 
F  appellee  water  oompany  Is  not  taxed  by  the  oity,  au  equivalent  In  the 
axes  It  would  pay  must  be  paid  by  other  property  and  citizens.  So  that 
hose  who  du  not,  by  reason  of  the  location  or  nature  of  their  property  or 
or  other  cause,  patronize  the  water  company,  have  to  pay  an  additional  tax 
o  maintain  the  city  government,  in  order  that  those  who  do  patronize  the 
rater  company  may  have  cheap  wat^r;  that  would  amount  to  the  t»blngo( 
ine  person's  property  or  the  benefit  of  another.  If  the  water  company  pays 
Bxea  aa  other  corporations  are  compelled  to  do.  their  sum  will  be  uppor- 
ioned  among  the  various  funds,  e.  g. .  a  certain  per  cent,  for  school  purposes, 

0  muoh  for  police,  and  so  on  Thereby  those  who  get  the  benefit  of  the 
waterworks  will  contribuM  to  lb  in  rates,  in  the  proportion  thfy  use  the 
«at«r,  enabling  It  to  pay  all  its  fixed  oharges,  includioK  tases.  If  water 
ras  fumlsbed  to  everybody  alike,  by  the  city,  as  It  does  police  nnd  fire  pro- 
eotlon,  and  the  use  of  its  streets,  parka  and  achoola.  It  would  br  just  and 
iroper  that  the  waterworks  should  be  maintained  by  general  tniiiilon.  as 
n  the  public  agenoles  and  Institutions  named.  In  that  event  it  would  t>e 
mly  an  Idle  thing  (or  the  city  to  collect  taxes  from  lt«  water  uumpany. 
?be  line  ot  thought  just  presented  brings  us  to  this  further  proposition :  If 

1  were  not  contemplated  that  a  city's  property  not  used  for  public  purposes, 
iQt  used  as  a  private  corporation,  was  not  to  be  taxed  by  the  city,  on  the 
Toand  that  the  olty  would  be  thereby  Indirectly  taxing  Itself,  and  that 
nch  a  thing  Is  not  to  be  thought  of,  then  It  would  follow  that  if  the  city 
wned  less  than  all  the  capital  stock  of  any  corporation  within  its  limits,  it 
honld  not  tax  that  corporation;  at  least,  to  the  extent  that  it  owned  stock 
n  it.  This  would  reanit  in  the  city's  not  taxing  the  gas  company  If  It  owns 
tock  in  it,  as  it  donbtless  does.  And  if  its  sinking  fund  commissioners 
lave  invested  port  of  the  alnklng  fund  In  the  atock  of  a  bank  vrlthiu  tha 
Ity,  or  in  city  railway  stack,  the  property  of  those  concernH  ought  not  to 
e  taxed,  at  least  to  the  extent  of  the  citys'  stock.  It  is  a  blstoilcal  fact 
bat  certain  of  the  State's  sinking  funds  huve  for  many  yeara  been  invested 
D  the  shaies  of  certain  banks  and  other  oorpuratlons  in  this  State.  It  has 
lOt  betm  urged  tbat  on  that  oooount  those  Inttltuttons  were  exempt  from 
Itate  taxes  to  any  extent.  The  reason  is  obvious.  Its  application  and  the 
nalogy  to  tbe  case  in  hand  are  equally  clear. 

The  record  discloses  that  for  many  years  prior  to  the  period  of  the  default, 
ppellee  water  company  had  paid  taxes  to  the  city,  and  charged  the  city 
ontrttct  rates  for  water  tarniahed  Its  various  departments.     The  last  con- 
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tract  does  not  seem  to  have  been  renewed,  allhongh  come  of  the  departments, 
taotably  the  olt7  eohooU  And  park  board  have  been  pacing  their  water  mtei 
to  the  water  compan;  as  heretofore.  So  long  as  the  water  company  malii- 
talDB  a  RHparate  corporate  ezlsWnce,  ownlUK  Its  corporate  propert7  and  exer- 
cising its  franohlsea,  It  ought  to  be  managed  and  maintained  as  a  sepMttle 
concern,  dealing  at  arm's  length  with  the  olt;  on  business  prlnolples  %t 
other  corporations  In  which  the  city  owns  an  Interest,  deal  with  It.  No  In- 
-eQuallty  among,  nor  Injustloe  to  the  taxpayers  can  then  occur  from  the  city's 
operating  this  private  corporation  for  the  bnneflt,  nialul;,  of  tiioBe  who  can 
pay  (or  Ita  service. 

In  this  Bult  the  olt;  should  credit  upon  appellee's  tax  bills  the  reasonable 
price  of  the  water  It  has  used  for  the  years  for  which  the  tax  Is  being 
-asserted,  nnd  (or  which  It  ma;  not  have  paid.  The  basis  of  this  credit 
should  be  upon  just  such  terms  as  the  court  may  find  from  erldence.  If  the 
parties  can  not  agree  upon  It.  Credit  should  be  given  on  the  city's  tax  bills 
for  o»ch  fear's  water  rents  so  as  to  avoid  penalties  and  Interest,  so  far  M 
such  water  rents  mn;  go  to  extlngolsh  the  annual  bills. 

For  thp  reasons  Indicated  the  Judftnient  of  thn  olrcult  conrt  In  the  suit 
ttgalnst  MoAteer,  &d,,  refusing  the  inandaous  against  the  board  of  equal- 
tintlon  to  compel  them  to  pass  upon  the  aseessment  of  the  water  company's 
property  as  returned  by  the  assessor,  and  the  judgment  of  the  circuit  court 
Id  the  franchise  tax  case,  dismissing  the  olty's  petition,  are  each  reversed, 
«nd  they  are  remanded  for  proceedings  consistent  herewith. 

Whole  court  sitting. 

Judges  Paynter  and  Hobson  dissenting. 


CARPENTER,  »o,  v,  TOWN  OF  CENTRAL  COVINGTON. 
(Filed  June  IS,  1904,) 

1.  Taxation— Special   act— Road   district— Turaptkes  — Construction— In- 

Tlebtedness— Fiscal  court— Authority- Where  a  special  act  was  passed  In  1800, 
creating  o  road  district  In  Kenton  county,  which  was  not  to  be  operative  in 
fiertftln  towns  therein,  and  providing  for  the  Issuing  of  bonds  to  pay  for  the 
building  of  turnpikes  therein,  the  bond<  to  be  paid  by  taxation,  one-half  by 
the  taxpayers  owning  property  within  one  mile  of  the  pike,  and  the  otber 
faalf  b;  the  balance  of  the  county  outside  of  the  exempted  towns,  the  fiscal 
tiourt  of  Kenton  county,  under  the  present  Constitution  and  Statutes,  bas 
the  right  to  levy  a  tax  on  the  respective  districts  named  in  the  acl,  to  pay 
said  Indebtedness. 

2.  Uniform  taxation — Separate  tax  on  each  district — The  Ssonl  court  has 
no  right  to  refuse  to  levy  a  separate  tax  on  the  road  district  tor  Its  half  of 
the  Indebtedness,  and  Instead,  levy  the  whole  sum  on  the  county  outside  of 
the  eieinpted  towns,  where,  by  the  act,  one-half  of  the  burden  shonld  have 
been  borne  by  the  road  district  In  which  the  turnpike  was  bullb  The  pe- 
■lulrenient  of  section  ITl  of  the  Constitution  menus,  that  all  taxes  sh«ll  be 
uniform  upon  all  property  subieot  to  taxation  within  the  territorial  llwlU 
of  the  authority  levying  the  tax. 

8,  Levy— Speclflcations— Purpose  — Territory— Conatltut'onallty— The  au- 
thorities In  levying  the  tax  must  specify  the  purpose  for  whioh  It  1b  levied; 
and  when  only  a  special  district  is  liable  for  the  tax,  the  levy  should  be  so 
made  as  to  indicate  the  territory  on  which  It  Is  to  be  made.    In  thla  way 
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luct  leTles  may  be  niadt)  by  tb3  same  niunlclpnl  nucborltl^a  on  dlfferenl 
rlcts.  when  necessary  to  meeC  their  obllgAtloDB,  and  there  la  nothlnft  tn 
Consticutlon  forbidding  this  to  bv  don«. 

Sftme— Bonds— The  fact  that  under  Kentiicfey  StfltnWB,  BMtlon  OH,  new 
ds  hava  been  issoed  by  the  Kenton  county  authorities  for  the  old  bonds 
1  were  Issued  under  the  not  of  IBdO,  payable  In  thl^^5■  years,  dows  not  lo- 
dale  the  new  bonds,  and  the  taiea  nuthorixed  by  the  aat,  of  18tKl,  mu»t 
evled  on  the  dlstrlots  uamed  In  aald  act  to  pay  the  new  bonds. 

Extending  town  boundary^ — KfTect  on  territory  admitted— Slnoe  the 
ptlon  of  the  present  Constitution,  tbe  town  of  Central  CovlnRton  which 
xempt  from  paying  the  turnplfee  tax  by  the  act  of  18(10,  has  pxtended  tta 
its  under  Kentuuby  StntoteB.  section  Sfi&l.  taking  In  the  property  of  the 
nllnnts  which  lay  outside  of  any  at  the  road  districts,  but  within  Kenton 
nty,  and  appellants  claim  that  as  the  town  ba<l  annexed  them  and  they 
■e  required  to  pay  town  taiea,  (be  town  must  assume  their  liability  (or 

tnmplke  tax.     Held— That  the  town  of  Central  Covlnttton  was  wxpreaely 

mpt«d  by  the  act  of  IHfU  from  Its  operation;  and  wh>*n  appellant's  prop- 

r  was  annexed  to  snld  town  It  beoaiua  a  part  thereof   for  all   purpuses, 

I,  as  to  all  IlablUtlea  thereafter  created,  stood  jiiat  like  the  rest  of  the 

rn.    It  la  not  liable,  therefore,  to  taxation  tor  the  construatlou  of  a  pike 

lertaken  after  the  anuexatlon,  although   U  Is   liable  tor  taxation  for  all 

se  undertaken  before  Its  nnnexatlon.     The  territory  nnnexed,  being  unin- 

porttteil  territory,  the  town  of  Centml  Covington   assumed  no  obligation 

annexing  It  under  the  atatute. 

L.  O.  Slmrall.  R.  B.  Holmes  nnd  Sydney  Arthur  tor  appellants. 

>.  P.  Scbnildt  for  town  at  Central  Covington. 

r.  H.  Hackoy,  B.  B.  Holmes  >nd  F.  H.  Traoy  (or  Kenton  "^onnty. 

Lppeal  from  Kenton  Clrontt  Court, 

)plolon  o(  the  court  by  Judge  Hobson. 

]y  an  act  of  May  IS,  1SD0.  the  general  assembly  mode  all  ot  Kenton  county 

l»lda  ot  the  cities  o(  Covington,  Central  Covington.  West  Covington  and 

idlow,  a  district  (or  the  oonstructlon  of  turnpikes.    The  provisions  ot  the 

:  were  not  operattva  within  the  limits  of  the  cities  named,  but  applied  to 

the  rest  of  the  county.  The  aot  allowed  the  creation  of  o  road  district 
'  the  coDfltruotlon  of  a  tnmplke  road  to  extend  on  each  side  one  mile 
m  the  proposed  road.  It  required  the  road  and  district  benefited  to  be 
rreyed,  and  the  persons  onning  properly  therein  to  be  ascertained.  When 
s  cost  of  oonstructlon  was  determined,  the  board  of  county  comiii I sa loners 
s  required  to  Issue  ten  bonds  of  the  county  ot  equal  amounts  (or  the 
gn^ate  cost  ot  the  pike,  payable  In  one,  two,  three,  four,  five,  six,  seven, 
;bt,  nine  and  tea  years  respectively,  to  be  sold  for  not  less  than  par,  and 
)  proceeds  to  be  applied  to  pay  for  the  oonstructlon  ot  the  road.  The 
inty  oommlasloners  were  required  annually  (or  ten  yeara  to  lery  a  tax  on 

property  In  the  road  district  liable  for  aaseaainent  for  State  taxation, 
fflclent  t«  pay  one-halt  ot  the  bond  and  one-hnlf  ot  the  Interest  on  the 
nds  due  the  following  year.  They  were  also  required  to  levy  annually  (or 
1  years  n  tax  upon  all  the  property  In  Kenton  county  outside  of  the  cities 
tned.  suOlolenCto  pay  the  other  half  of  the  bonds  as  they  fell  due  and  the 
tereat  on  the  bonds.  After  the  aot  went  Into  effect  a  number  of  turnpikes 
tre  built  In  Kenton  county  under  Its  provisions,  and  bonds  to  pay  tor  them 
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were  Issued  and  sold  ae  provided  in  tha  aot.  Subseqaeot  to  this,  and  atter  the 
new  Constitution  took  effect,  the  town  of  Central  Covington,  extended  Its 
Ilmiti  under  section  8664,  Kentucky  Statute)!,  taking  In  appellants'  properlr 
whloh  Iny  outside  of  any  of  the  road  dlstlocs,  but  within  Kenton  couDtj, 
and  outside  of  the  cities  ezoepCed  from  the  operation  of  the  act.  Appellants 
then  brought  this  suit  against  the  t«wu  of  Central  Covington  upon  the  Idea 
that,  as  the  town  hud  annexed  them  and  they  were  required  to  pay  town 
Coxes,  the  town  must  nsHume  their  liability  for  thetnrnpibe  tax.  The  qaw- 
tlon  turns  upon  the  proper  construction  of  the  statute,  which  la  as 
follows:  "The  judgment  shall,  when  entered,  be  oerClfled  to  the  legltli- 
tive  board  of  the  utt;,  who  may  thereupon  annex  to  or  strike  from  tha 
city  or  town  the  territory  desorihed  In  the  jadgmeut,  and  such  territory 
shall  become,  or  cease  to  become,  as  the  case  am;  be,  a  part  of  tha 
town.  But  the  iiersons  owning  the  territory  so  annexed,  tur  the  terriloiy, 
shall  be  liable  for  any  Indebtedness  of  said  town  created  prior  to  said  BDDeia- 
lion,  nor  shall  any  town  assei!B  or  oollect  taxes  ou  said  property  In  said 
territory  to  pay  any  part  of  said  Indebtedness  or  liability."  (Seotlon  'XBfl, 
Kentuoky  Statutes. ) 

"If  any  Inoorponited  town  be  anuezed  to  another,  the  town  annexing  the 
territory  of  another  shall  be  bound  for  all  debts  and  liabilities,  and  shall  be 
the  owner  of  all  the  corporate  property,  franohlses  and  rights  of  such  niaal- 
oipal  oorporatlon,"     (Seotlon  36(17,  Kentucky  Statutes.) 

As  the  town  has  the  option  t^'hetber  or  not  it  will  annex  the  territory 
BODght  to  be  taken  In,  It  Ix  provided  that  such  territory  shall  not  be  liable 
for  the  payment  of  any  Indebtedness  or  liability  created  prior  to  the  annexa- 
tion; for  It  would  be  unjust  to  allow  a  town  to  create  n  debt  and  after  It  had 
received  the  benefit  of  the  expenditure,  annexed  other  territory  against  Ita 
consent  and  thus  Impose  an  It  a  liability  fur  Indebtedness  already  inuumd. 
It  Is  also  provided  that  If  an  Incorporated  town  be  annexed  to  another,  the 
town  BO  anneilog  Che  other  shall  be  bound  for  all  Its  debts  and  llabUilies 
and  sbnll  be  the  owner  of  oil  its  corporate  property.  But  this  provUion 
only  applies  where  the  existence  of  one  corporation  Is  merged  In  the  other, 
and  as  the  annexing  town  has  the  option  to  annex  or  not,  11  may  not  take 
Id  the  other  town  where  It  is  unwilling  to  assume  Its  liabilities.  This  pro- 
vision has  no  application  where  unincorporated  territory  is  taken  in  by 
annexation.  It  only  applies  to  the  oorporate  debts  and  oorporate  property 
of  "snch  municipal  corporation"  where  ooe  corporation  la  taken  Into 
another.  The  territory  annexed  In  this  case  was  unincorporated,  aod, 
therefore,  the  town  of  Central  Covington  asBumed  no  obligation  In  annex- 
ing it  under  the  statute.  But  it  Is  Insisted  that  the  statute  Is  In  oonBiot 
with  section  171  of  the  Constitution.  This  brings  us  to  the  seoond  point 
raised  In  the  case  which  will  now  be  considered,  in  determining  the  mean- 
ing of  section  ITI  of  the  Constitution. 

After  the  present  Constitution  took  effect,  the  county  authorities  of  Ken- 
ton county,  on  the  idea  that  oil  taxes  levied  by  them  must  ho  unifunn 
within  the  teri'ltorla]  limits  o(  their  authority,  ceased  to  levy  any  toxes  on 
the  rond  districts  In  which  the  turnpikes  were  built,  and  levied  the  entire 
tax  on  the  county  of  Kenton  outside  of  the  cities  named,  Tbls  placed  upon 
appellants'  property,  which  was  not  within  any  of  the   rood   districts,  the 
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Dtln  bardeo  ot  ttu  tax  M  p»7  tbe  bonds;  whereas  by  the  not  of  1890.  under 
rblch  the  debt  ««e«K*Wd,  one-hall  of  the  biirden  should  have  been  bomei 
17  the  rood  dlBtrioC  In  which  the  turnpike  w»b  built.  Appellante  oomplaiDM . 
f  tblB  iDcreose  ot  Cbelr  burdeoa  and  It  ia  iDBlet^  for  appellees  that  seotlan  » 
71  of  tb«  CoDHticutlan  required  the  onuuty  authorltiei  to  foUon  the  pikn-a 
hey  pursued.  That  seatloii  Ix  as  foIloTrs:  "The  Reneral  astieiiihly  shall  pto-  - 
Ide  by  l*w  an  aoDunl  tax  which,  with  other  resources,  shnit  be  sufBoietit ,  ■ 
0  defray  th«  estimated  GxptmHes  of  the  Coiumonweallb  for  each  flBoal  jear-.-  : 
?aze8  siiaAl  be  levied  aod  collected  for  public  purposes  only.  They  shall  be  ' 
iDltorm  upoB  ail  property  subieot  to  tsiatloD  within  the  territorial  limits  ■ 
f  the  nnthoHty  levylDK  the  tax  ;  and  all  taxes  shall  be  levied  and  collected  . 
ij  Keneml  laws. ' ' 

It  Is  reasonably  clear  from  the  Conatltatlou  that  it  was  not  Intended  by 
Cs  makers  to  aSect  In  any  way  indebledneu  olready  Incurred,  or  obll|n>tion» 
ilnady  aasamed  by  any  of  the  ninnlcipolltles  ot  the  State.  In  section  1(8,  - 
ImltlnR  the  IndebtedneM  ot  municipal  corporations  there  is  this  proviso:. 
'Provided  any  ulty.  town,  county,  taxing  district  or  utb^r  municipality' 
aayoontrsot  un  Indebtedneiis  in  exoess  ot  such  limitation  when  tho  same. 
las  been  authorized  under  laws  in  force  prior  to  the  adoption  of  this  Con-- 
litution.  or  when  necessary  fur  (he  completion  of  and  payment  tor  a  pulillc- 
mpcovaiiieut  undertaken  and  not  coiiiplet«d  and  paid  fur  at  the  tlme-of  the> 
dopClon  ot  this  Constitution." 

By  section  3  ot  the  schedule  all  obligation*  and  other  Instruments  entered.-! 
nto  before  the  adoption  ot  the  Constitution  to  the  State  or  any  subdivision- 
hereof,  and  all  actions  anil  causes  of  action,  except  as  therein  provided,  ibal'- 
ontluue  and  remain  unaffected  by  the  adoption  »f  the  Constitution.  The 
ict  of  May  IK,  18U0,  bad  been  submitted  to  the  people  iind  bad  been  put  Into  - 
peratloa  by  a  majority  vole.  By  It,  as  shown,  onehalf  the  llablllly  wae- 
ilaoed  on  the  road  district  and  one  hitlt  on  the  mmuty  district.  There  la- 
luchlng  in  the  Constitution  evliicinii  a  purpose  tn  ahlft  the  obllKatloD  ofT 
ine  district  to  the  other;  on  the  contrary,  It  carefully  takes  awiiy  from  the- 
ilBoersot  miiniolpallCleMthe  poww  to  Incur  lliiblHtleB  bfyoad  the  Inooine  or 
evenue  ot  t»ob  year,  wUhuul  a  vot«  of  the  people;  and  under  Its  provisions 
he  county  of  Kenton  oould  not,  without  popular  consent,  axEume  the  Ua- 
ilUty  uf  the  road  districts.  Among  other  things,  section  15T  provides:  "No 
ounty,  olty.  town,  taxing  illstrlot,  or  other  municipality  shall  be  author- 
sad  or  permitted  to  became  indebted,  in  any  manner  or  for  any  pnrpose, 
o  an  amoDut  exceeding.  In  any  year,  the  Inoome  and  reyenue  provided  for- 
.noh  year,  without  the  assent  of  two-thirds  of  the  voters  thereof,  voting  ab 
ID  election  to  be  held  for  that  purpose;  and  any  Indebtedness  controoted  In 
riolatlon  of  this  seolion  shall  be  void.  Nor  shall  such  contract  be  enforoe- 
ible  by  the  person  with  whom  made;  nor  shall  such  municipality  ever  be 
luthorlied  to  assume  the  same." 

But  aside  from  all  this,  the  requirement  of  section  171  thot  taxes  shall  be 
inlform  upon  ell  property  subject  to  taxation  within  the  territorial  limits 
>t  the  authority  levying  the  tax,  has  no  such  meaning  as  supposed.  In  the 
sue  betotK  ns  if  the  act  ot  lei90  hod  directed  that  the  bonds  ot  the  road  dis- 
irld  should  be  iaiued  for  one-halt  the  oost  of  the  pike,  and  the  bonds  of  the 

vol.  26—28 
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oouDtj  for  the  other  half ;  that  the  countj  oomralBBloners  ahould  make  •  lerf 
on  the  taxable  property  of  the  road  dIsCrlot  to  meet  Its  tonda:  and  that  they 
should  make  a  slmllitr  levy  on  the  property  of  the  county  to  meet  Its  bonds: 
the  case  would  not  be  In  substanoe  different  from  that  presented;  for  the 
iiblieatlon  of  the  road  district  to  pay  one-hnlf  the  debt  Is  just  as  clear  as  It 
"different  bonds  In  fact  had  been  issued.  The  road  district  Is  created  by  the 
'  «ot  a  quasi  corporation  and  as  such  owed  one-hnlf  the  debt.  The  fact  that 
-  the  bonds  were  all  Issued  In  the  name  of  the  count;  nas  a  mere  matter  of 
'VoriU,  not  affecting  the  substance  of  the  transaction.  If  wverul  districts  of 
a  county  become  todebteil  and  Issue  bonds,  a  tax  may  be  levied  on  these 
districts  to  pay  the  debt  nhlch  they  owe,  although  a  similar  tax  ts  not 
levied  on  other  parts  of  tbe  county  which  do  not  owe  the  debt.  The  reason 
Is  that  only  property  In  these  districts  Is  subject  to  taxation  for  the  pnrposra 
of  these  debts  and  the  constltntlonal  requirement  Is  only  that  taxes  shall  be 
uniform  upon  all  property  subject  to  taxation  within  the  territorial  limits 
of  the  authcrlty  levying  the  tax.  In  levying  such  a  tax  the  county  author- 
idea  act  as  the  representatives  of  the  people  within  the  district  which 
created  tbe  debt  and  the  tax  Is  uniform  on  nil  of  them  ao<t  on  all  property 
subject  to  taxation  within  the  limits  of  the  district.  When,  therefore,  a  town 
boundary  Is  contracted  tbe  town  authorities  ma;  still  lev;  •  tax  on  the  old 
boundary  for  the  debts  created  and  at  the  same  time  levy  In  addition  other 
taxes  for  current  expenses  and  the  like  on  the  boundary  left  within  the 
tonn.  In  the  snme  way  when  n  town  boundary  Is  extended  tax  to  pa;  the 
existing  Indebtedness  must  be  levied  upon  the  old  boundary.  In  other 
words,  taxes  for  a  specific  purpose  may  be  levied  on  the  property  which  Is 
taxable  for  that  purpose  and  must  be  uniform  throughout  the  district  which 
Is  liable  for  the  tax.  But  there  Is  nothing  In  the  Constitution  to  require 
that  a  munlclpnlit;  as  a  whole  must  levy  taxes  on  the  property  of  Its  entlte 
territory  to  pay  n  debt  for  which  tbe  property  In  only  one  district  of  It  Is 
legally  taxable.  In  section  180  of  the  Constitution  It  Is  provided :  "Every 
not  enacted  by  the  general  assembly,  and  every  ordinance  and  resolutioo 
passed  by  any  county,  city,  town  or  municipal  board  or  looal  legislative 
body,  levying  a  tax,  shall  specify  distlnstly  the  purpose  fur  which  suld  tax 
Is  levied ;  and  no  tax  levied  and  collected  tor  one  purpose  shall  ever  be  de- 
voted to  another  purpose." 

The  purpose  of  this  provision  Is  to  protect  the  people  In  such  states  of  case 
as  above  Indicated.  The  authorities  levying  the  tax  must  specify  tbe  pur- 
pose for  which  It  ts  levied,  and  when  only  a  siieclnl  district  Is  liable  for  the 
tax,  the  levy  should  be  so  made  as  to  Indicate  the  territory  on  wblcb  It  Is 
levied.  In  this  way  distinct  levies  may  be  made  by  the  same  muolclpnl  au- 
thorities on  different  districts  when  necessary  to  meet  their  obligations,  and 
IherH  Is  nothing  In  the  Constitution  forbidding  this  to  be  done.  (Board  of 
Education  v.  Louisville.  &c..  By.  Co.,  2S  Ky.  Law  Itep.,  376;  Chambers  v. 
Adair,  83  Ky,  Law  Bep.,  3J3. ) 

We,  therefore,  conclude  Ihat  the  statute  above  quoted  as  to  the  liabilities 
of  tbe  town  when  territory  Is  annexed  Is  constitutional,  and  that  the  course 
pursued  by  the  Kenton  connty  authorities  tn  levying  the  tax  to  pay  the 
bonds  entirely  on  the  county  dlstrlot,  was  unauthorized,  llieactot  May  IS, 
1800.  is  still  Id  force.     In  O'Mahoney  v.  B  illock,  97  Ky.,  774,  this  court  hod 
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fore  It  the  qnestton  whether  a  similar  loeal  act  of  Maj  S,  ISBO,  for  the  ben- 
C  of  Fayette  oounty  wan  In  force,  and  It  was  held  that  the  act  was  not  re- 
aled  by  the  new  ConatltutloD,  or  bj  the  acts  passed  In  1803,  18(tS  and  1894. 
Ploroe  V  Mason  County,  SO  Ky.,  SfiT,  the  same  question  was  presented  as 
a  similar  act  In  force  In  Maion  count;,  and  It  was  again  held  that  such 
»)  legislation  was  still  In  force.  In  that  case  the  court  said ;  "In  order 
at  no  Inconvt^nlence  nilgbt  arlHe  by  reason  uf  the  alterations  nnd'araend' 
;nt9  of  the  law  by  that  Instrument,  It  was  deemed  proper  to  provide  that 
e  Constitution  left  In  force  all  Uws  of  the  ConinionweaUh  with  which  It 
IS  Dot  IncoHRistunt.  This  provision,  Insuiad  of  emphasising  the  alleged 
llcy  ot  hostility  to  existing  speolal  legislation,  expressly  continued  it  In 
me  unless  Inconslsteot  with  the  ConstltutloD;  and  when  U  is  admitted  or 
comes  manifest  that  a  local  or  special  act  U  not  Inconsistent  with  the 
institution,  nnil  has  not  been  repealed  by  a  general  law,  the  question  la 
:tled  and  the  law  stands.  The  positive  mandate  la  against  local  and 
>clal  legUIntlon  in  the  future,  and.  even  If  we  concede  that  the  Constltu- 
ID  breathes  a  spirit  of  hostility  to  past  legislation  of  that  class,  It  Is  ez- 
Msly  continued  in  force  until  repealed  In  the  manner  we  have  heretofore 
luted  out." 

rhe  only  legislation  on  the  sabjeot  since  these  decisions  were  rendered  Is 
)  "act  to  provide  free  turnpike  and  gravel  roads, "  approved  March  IT, 
0.  the  last  section  of  which  contains  these  words :  "This  act  shall  not  re- 
il  any  looal  act  or  acts  for  any  county  or  counties  In  this  Commonwealth 
ilch  have  been  heretofore  passed  in  aid  of  tree  turnpikes,  but  shall  be  an 
jltion  thereto."    (Acts  1806,  page  40.) 

['he  legislature  thus  plainly  left  In  force  all  local  acts  on  the  subject.  In 
ohardson  v.  Boske,  £3  Ky,  Law  Rep,,  I£09.  and  the  other  cases  following 
we  bad  before  us  different  statutory  provisions,  and  It  was  held  that  the 
IT  legislation  repealed  the  old  provisions;  but  that  conclusion  can  not  be 
italned  here  as  the  old  legislation  Is  expressly  left  In  force.  But  the  act 
Uay  3,  ISfO,  expressly  excepted  out  of  Its  operation  the  town  of  Central 
vingbon,  and  when  appellants'  propurt;  was  annexed  to  the  town  It 
nme  a  part  of  the  town  for  all  purposes,  and  as  to  all  liabilities  there- 
er  crtoted  stood  Just  like  the  rest  of  the  town.  It  Is  not  liable,  therefore, 
taxation  for  the  construction  of  a  pike  undertaken  after  the  annexation, 
bough  It  la  liable  to  taxation  tor  all  those  undertaken  before  Its  annexa- 
Q.  The  annexation  ot  the  territory  to  the  town  did  not  aSect  its  existing 
billtlea,  but  by  Us  annexation  It  was  taken  Into  a  municipality  in  which 
I  act  of  IBSO  was  not  operative  and,  therefore,  It  Is  not  subject,  under  that 
,  to  taxation  where  no  liability  had  attached  before  Us  annexation.  After 
annexation  to  the  town  It  must  pay  taiea  for  munloipal  purposes  and  It 
I  not  thereafter  be  made  liable  for  Improvements  subsequently  under- 
en  In  the  county  district  under  an  act  which  Is  not  operative  as  to  it. 
eotion  Q14,  Kentucky  Statutes,  provides:  "Whenever  any  coubty,  under 
's  heretofore  enacted,  has  Issued  bonds  for  turnpike  road  purposes,  such 
iQty  may  Issue  bonds  in  lieu  thereof  to  mature  in  not  more  than  thirty 
rs  after  their  date,  and  bearing  Interest  at  not  greater  rat«  than  such 
ids  already  issned;  and  any  new  bonds  hereafter  leeued  by  any  county  for 
ih  pnrpoaes  under  such  laws  may  be  made  to  mature  in  like  manner  and 
I  mail  Inteieat. 
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"Taxea  Buthorized  b;  such  Innx  heretotora  enacted  nm?  be  levied  anil' 
uoUeoted  as  111117  t>e  DeoesBarf  to  pay  bonds  or  Interest  tbereoD  IsBued  as  pro- 
Tided  In  this  act.  But  Ibia  act  shall  not  affect  any  Ian  under  whlcb  bonds 
for  turnpike  piirpoBias  are  authorized  to  be  Issued,  hnvlnj;  a  longer  time  than 
thirty  year^  from  Ihelr  doWH  to  mnture.  " 

After  tbe  posBSKe  of  this  statute  the  Kenton  county  nuthorltlxs  Issued 
bonds  under  It.  payable  In  thirty  years,  and  took  In  the  bonds  issued  under' 
the  act  of  1990.  It  Is  Insisted  that  this  was  unauthorized.  But  the  bonds 
Issued  under  the  net  of  ISilO  bod  been  Issued  by  Kenton  county  and' 
were  county  bonds  within  the  meaning  of  the  statute  quoted.  We.  there- 
fore, oonclude  that  the  new  bands  are  valid,  but  that  taxes  authorized  b;*  th«' 
act  of  189)  must  be  levied  and  ooUeuted  to  pay  the  new  bonds.  The  only  pur- 
pose of  the  statute  was  to  authorize  bonds  tsBued  (or  a  longer  time.  The 
■eoond  clause  evlnses  a  clear  purpose  not  t«  change  the  burden  of  taxatloifc 
Inany  waj.     (Catlettsburg  v.  Self,  Bfi  Ky.  Law  Rep.,  ItM.  )  ' 

The  board  of  commissioners  of  Kenton  county  have  been  abolished  and 
their  duties  have  been  Imposed  upon  the  fieoal  court.  The  flsoal  court  may, 
therefore,  make  such  levies  or  perform  such  duties  as  the  board  of  ootnmls- 
sluners  might  have  made  or  performed  under  the  original  act.  The  appel- 
lants have  not  been  guilt;  o(  Uobes  barrlnn  them  of  relief  In  equity.  In  so 
far  as  they  have  paid  taxes  they  are  without  remedy,  but  each  year's  tax  Is- 
a  separate  cause  of  action  and  the  payment  of  the  tax  for  one  year  does  not 
bar  the  right  to  contest  that  tor  another  year.  The  court  should  asoertaln 
on  final  hearing  bow  much  of  the  taxes  sued  (or,  appellants  should  pay.  Id 
the  condition  of  affairs  they  are  not  required  to  make  a  tender  of  any 
amount,  aa  they  can  not  know  how  much  they  ore  inquired  to  tender.  A 
man  la  not  required  to  make  a  tender  In  a  case  of  this  sort  In  order  to  ob- 
tain an  Injunction  where  he  Is  unable  to  know  how  muoh  he  owes. 

The  JudB'uent  dismissing  the  petition  as  to  the  town  of  Central  Covington 
la  afBrmed,  but  the  ludKment  In  favor  of  Kenton  county  Is  reversed,  and  on 
the  return  o(  the  cose  to  the  circuit  court  the  sheriff  of  the  oounty  and  the- 
members  o(  the  fiscal  court  will  be  made  de(endants  to  the  action  by  an 
amended  petition  to  be  filed  by  the  plaintiffs,  and  the  oourt  will,  on  flnal 
hearing  enter  such  orders  and  judgments  as  will  direct  the  offloers  In  the 
discbarge  of  their  duties,  and  asoertaln  and  determine  how  much  of  the 
taxes  In  controversy  plaintiff  should  pay  under  the  prlnciplea  above  Indi- 
cated, and  require  the  money  paid  to  the  sheriff. 


WHEATLET  v.  COMMONWBALTH. 
<Flled  June  18,  1904— Not  to  be  reported.) 

1.  Homicide— Instructions— Mat loe— Shooting  at  one  and  killing  another 
•—Where  the  defendant  In  shooting  at  D.,  with  whom  he  was  engaged  In  & 
difficulty,  but  missed  D.  and  killed  W..  who  was  a  bystander,  an  Instruc- 
tion telling  the  Jury  that  In  order  to  find  the  defendant  guilty  of  uutder  It 
waa  neoeaeary  (or  them  to  believe  that  appellant  hod  malloe  toward  and  shot 
At  W.,  was  erroneous. 

8.  Same— Willful  or  Intentional  killing— Where,  In  an  Indictment  against, 
defendant  for  killing  W. ,  who  was  a  bystander,  and  was  killed  by  a  shot  In- 
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'tended  for  D. ,  it  was  a  prejudiolal  error  in  the  instruction  of  the  court,  to 
require  the  jury  to  find  that  appellant  shot  at  and  killed  W.  in  a  sudden 
•affray  with  him,  or  as  the  result  of  sudden  heat  and  i)aRsion  entertained  by 
•appellant  toward  W. ,  whereas  the  sudden  heat  and  passion,  if  any,  which 
superinduced  the  shooting  was  entertained  toward  D.  for  whom  the  ball 
was  intended  that  icilled  W.  This  instruction  was  further  erroneous  in  that 
it  omitted  to  tell  the  jury  that  in  order  to  convict  appellant  of  voluntary 
manslaughter,  the  killing  must  have  been  willful  or  intentional;  that  is, 
appellant  must  have  purposely  shot  at  D.  when  he  fired  the  shot  that  killed 
W.  and  by  killing  W.  be  is  liable  to  the  same  extent  as  though  he  had  killed 
D. 

8.  Self- defenne— Where  appellant  admits  that  he  began  the  difficulty  with 
J),  by  throwing  a  rock  at  him,  and  denies  that  he  shot  at  D. ,  or  at  all,  or 
that  he  had  a  pistol,  there  is  nothing  upon  which  to  base  an  instruction  for 
self-defense  and  none  should  have  been  given. 

Irwin  &;  Irwin  and  R.  L.  Stith  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Hardin  Circuit  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Appellant  was  indicted  in  the  court  below  for  the  murder  of  Wallace  Win- 
tersmith,  but  upon  being  tried  he  was  convicted  of  voluntary  manslaughter, 
-and  his  punishment  fixed,  by  verdict  of  the  jury  and  judgment  of  the  court, 
•at  confinement  in  the  penitentiary  for  twenty-one  years.  From  that  judg- 
ment this  appeal  is  prosecuted. 

Only  two  of  the  numerous  grounds  for  a  new  trial  urged  by  appellant  in 
the  court  below  are  now  relied  on  by  his  counsel  for  a  reversal,  viz. :  First, 
^hat  the  court  erred  in  the  instructions  given  the  jury;  second,  in  failing  to 
^ive  an  instruction  upon  the  law  of  self-defense.  In  determining  the  sound- 
ness or  unsoundness  of  these  contentions,  recourse  must  be  had  to  the  evi- 
dence adduced  at  the  trial.  The  evidence  conduces  to  show  that  appellant 
began  a  difficulty  on  the  streets  of  Elizalwthtown  with  one  Gus  Dowell  by 
iihrowing  a  rock  at  him.  Appellant  himself  admits  that  fact,  and  one  wit- 
ness testified  to  having  heard  appellant  make  a  threat  against  Dowell,  on  a 
previous  occasion.  According  to  the  evidence  the  shooting  and  killing  of 
Wintersmith  occurred  immediately  following  the  throwing  of  the  rock  by 
•appellant  at  Dowell.  As  to  whether  the  shooting  was  done  by  appellant  or 
Dowell  the  evidence  was  conflicting,  that  of  the  Commonwealth  conducing 
to  prove  that  the  shooting  was  done  by  appellant.  Upon  the  other  hand  the 
evidence  introduced  by  appellant,  including  his  own  testimony,  tends  to 
«how  that  it  was  done  by  Dowell.  But  the  contention  of  the  Commonwealth 
that  the  shooting  was  done  altogether  by  appellant  and  at  Dowell  is  sup- 
ported by  the  greater  number  of  witnesses.  There  is  no  doubt  from  the  evi- 
"dence  that  one  of  the  shots  fired  on  that  occasion  struck  and  killed  Winter- 
smith,  a  disinterested  and  unoffending  party  who  was  on  his  way  from  a 
^'meny-go  round"  that  was  being  operated  in  the  neighborhood.  He  was 
shot  from  the  left  side  and  behind,  the  ball  ranging  forward,  and  was  at 
the  time  not  far  from  a  line  between  Dowell  and  appellant,  who  were  about 
forty-five  feet  apart.  The  position  of  Wintersmith,  about  which  there  is  no 
^spute,  as  well  as  the  manner  in  which  the  bullet  entered  his. body,  made  it 
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Imposalble  for  Dowell,  who  was  in  front  of  blm,  to  have  sbot  hliu.  It  doe* 
not  appear  from  the  evidence  that  either  appellant  of  Dovell  had  anyChliig' 
against  Wlntersnilth,  and  thu  only  reoioD  that  can  be  aRsiRned  for  his  belnB- 
■hoi,  Is  that  appellant  in  the  dark  <lt  vfbb  then  night)  either  mlEtook  htm 
for  Dovell,  or  In  attemptlnR  to  aboot  the  latter  missed  him,  and  b;  accident 
■hot  and  kilted  Wtntersmlth. 

From  the  (oregolDfi  facts  It  Is  manlfeit  that  appellant  was  not  entitled  to 
an  iDstFuotlon  upon  the  law  of  self-defense.  Such  an  Instruction  Is  never 
pioper  In  the  total  absence  of  testimony  upon  which  to  base  It.  In  this  ease 
there  Is  absolute!;  no  evidence  tending  to  sbon  that  appellant  acted  tn  nlf- 
defense.  In  fact  he  denies  that  he  sbot  at  Dowell,  or  at  all,  or  that  he  bod: 
on  that  oocastoD  a  pistol,  and  moreover,  admits  that  he  began  the  diffionlt7 
with  Dowell  by  throwing  a  rock  at  him.  There  is  no  evidence  oondnolog- 
In  any  degree  to  show  that  after  thus  beginning  the  diffiunlty  with  Dowell, 
appellant,  tn  good  faith,  or  otherwise,  abandoned  or  withdrew  theTefrom, 
or  that  after  snoh  withdrawal  the  dltDcuIty  was  renewed  by  Dowell.  Under" 
no  other  state  of  case  ooald  appellant,  after  bringing  on  the  difficulty,  have 
■vailed  himself  of  the  right  of  self-defense. 

We  do  not  reword  Morrla  t.  Commonwealth,  90  Sj.  Law  Bep.,  408,  relied 
on  by  oonnsel  for  appellant,  aa  an  authority  In  point.  It  Is  tme  the  Horrl» 
ease  was  reversed  because  of  the  fsltore  of  the  trial  oonrt  to  give  an  Inatma- 
tlon  on  the  law  of  seK-detense,  but  an  examination  of  that  case  will  diow 
that  the  faots  are  wholly  unlike  those  of  the  cose  at  bar.  In  that  oaae, 
Phllpot,  after  beginning  a  dlfflcalty  with  Bundy,  shot  and  killed  hlrii.  In 
doing  which  Morris,  who  was  the  son-in-law  of  Bundy,  aooordlng  to  the- 
evidenoe  of  the  Commonwealth,  shot  Phllpot,  who  thereafter  died  of   the 

The  testimony  of  Morris  and  bis  witnesses  tended  to  show  that  after  Phll- 
pot shot  Bundr,  br  tamed  and  flred  at  Morris,  who  then  attempted  to  ahoot 
Phllpot.  but  bis  pistol  snifpped  and  he  did  not  do  ao,  and  that  Phllpot  waa 
In  fact  shot  by  Bundy  after  he  was  mortally  wounded  by  Phllpot.  Upon 
the  facte  thus  shown  It  was  said  by  this  court:  "Prvm  the  testimony  of  tfc» 
appellant  and  his  witnesses  the  defendant  bad  a  right  f^  shoot  Phitirat  in 
bla  own  necessary  defense.  Defendant's  testimony  to  the  effect  that  he  did 
not  shoot  Phllpot  does  not  deprive  him  of  the  right  to  have  the  jury  In- 
Btruoted  upon  the  question  of  his  right  to  shoot  Phllpot  In  defense  of  Bandy. 
The  Jury  might  have  believed  the  testimony  introduced  by  the  Cnmuion- 
weelth,  that  the  appellant  did  Are  the  shot,  and  they  might  have  tarther 
believed  from  the  testimony  in  the  case  that  he  shot  to  save  the  life  of 
Bundy,  or  In  hli>  own  self  defense.  The  evidence  lntro<luced  by  blmaelf. 
Independent  of  bis  testimony,  is  sufficient  to  require  the  court  to  give  on 
Instruction  to  the  jury  upon  the  question  of  his  right  to  shoot  to  save  the 
life  of  Bund;  and  In  his  self-defense," 

We  apprehend  that  no  case  oan  be  found  In  which  it  bait  been  held  by  a 
oourt  of  Inst  retort  that  It  Is  proper  to  give  the  defendant  tbe  benefit  of  the 
law  of  self-defense,  upon  such  a  state  of  facts  as  are  found  In  this  case.  Of 
tbe  Instructions  given  by  the  trial  court.  No.  1  advised  the  jury  as  to  the 
state  of  facts  that  would  authorize  them  to  find  the  appellant  guilty  of 
murder.    It  is,  however.  Incorrect  In  so  far  as  it  told  the  jury  that  In  oidei- 
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to  find  appellant  guilty  of  murder  It  was  neoessary  for  them  to  belieye  from 
the  evidence,  beyond  a  reasonable  doubt,  that  he  had  malice  toward,  and 
shot  at  Wallace  Wintersmith.  There  was  nothing  in  the  evidence  conducing 
to  show  that  appellant  entertained  either  malice  or  anger  toward  Winter- 
smith,  or  that  he  shot  at  or  intended  to  shoot  him.  Upon  the  contrary,  if 
the  shooting  was  the  result  of  malice.  Do  well  was  the  person  for  whom  ho 
entertained  the  malice,  and  at  whom  he  shot.  But  if  in  shooting  at  Dowell 
appellant  missed  him  and  shot  and  killed  Wintersmith,  the  killing  of  the 
latter  under  such  circumstances,  if  done  with  malice  toward  Dowell,  and 
not  in  self-defense,  was  murder. 

We  would  not  be  willing  to  reverse  the  judgment  of  the  lower  court  for 
the  error  in  the  foregoing  instruction  alone,  for  it  is  apparent  that  it  was 
not  prejudicial  to  the  appellant,  as  the  jury  did  not  find  him  guilty  of  mur- 
der as  authorised  by  that  instruction,  but  of  voluntary  manslaughter.  We 
are  of  opinion,  however,  that  instruction  No.  2,  which  told  the  jury  in 
what  state  of  case  they  might  find  appellant  guilty  of  voluntary  manslaugh- 
ter, was  not  only  erroneous  but  prejudicial  as  well.  Under  this  instruction, 
in  order  to  make  the  killing  of  Wintersmith  voluntary  manslaughter,  the 
jury  were  required  to  believe  what  the  evidence  shows  was  not  true:  that  is 
that  appellant  shot  at  and  killed  Wintersmith  in  a  sudden  aflTray  with  him 
or  aa  the  result  of  sudden  heat  and  passion  entertained  by  appellant  toward 
him.  Whereas,  the  sudden  heat  and  passion  of  appellant,  if  any  such,  super- 
induced the  shooting,  was  entertained  toward  Dowell,  for  whom  the  ball 
that  was  received  by  Wintersmith  was  intended.  This  instruction  contained 
a  farther  prejudicial  error,  in  that  it  omitted  to  tell  the  jury  that  In  order 
to  oonvict  the  appellant  of  voluntary  manslaughter,  the  homicide  must 
have  been  willful,  or  intentional.  For  to  constitute  that  crime  in  this  case^ 
appellant  must  have  willfully,  that  is,  purposely,  shot  at  Dowell,  when  he 
fired  at  him  the  shot  that  killed  Wintersmith.  Manifestly  it  is  true  that  if 
appellant  unlawfully  and  willfully,  in  a  sudden  affray,  or  in  sudden  heat' 
and  passion  and  not  in  his  necessary  or  apparently  necessary  self-defense,. 
shot  at  Dowell,  but  the  shot  intended  for  him  hit  and  killed  Wintersmith, 
he  would  be  just  as  guilty  of  voluntary  manslaughter  as  if  he  had  shot  and 
killed  Dowell. 

Voluntary  manslaughter  is  "the  unlawful,  intentional  killing  of  another 
without  malice."    (4  Blackstone,  192.) 

In  Montgomery  v.  Commonwealth,  this  court,  in  an  opinion  by  Chief 
Justice  Bumam,  handed  down  June  14,  1904,  (ante,  856),  said:  **It  is  essen- 
tial to  the  commission  of  voluntary  manslaughter  that  the  homicide  should 
have  been  intentionally  committed. "   *    *    * 

Instructions  S  and  4  seem  to  be  correct.  But  in  lieu  of  instructions  1  and 
9,  the  lower  court  upon  a  retrial  should  give  the  following :  If  the  jury  be- 
lieve from  the  evidence  beyond  a  reasonable  doubt,  that  the  defendant,  Wes- 
Wheatley,  in  Hardin  county,  and  before  the  finding  of  the  indictment,  did 
unlawfully,  willfully  and  feloniously,  not  in  his  necessary  or  apparently 
necessary  self-defense,  shoot  at  Gus  Dowell  with  a  pistol  loaded  with  powder- 
and  leaden  balls,  but  that  the  ball  or  balls  so  shot  at  said  Dowell  did  miss 
him,  and  instead  then  and  there  strike  and  kill  Wallace  Wintersmith,  they 
should  find  defendant  guilty— that  Is  guilty  of  murder,  if  they  believe 
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from  the  evidence  befoitd  a  reasonable  ilonbt  thiit  the  ebootlng  was  doD« 
with  malice  nroretbongbt.  Or  ot  voluntary  tnsD slaughter  l(  they  believe 
fmiii  the  evlilenco  beyond  n  reasonable  doubt  tbat  It  was  done  In  a  sudden 
affray,  or  In  Hiidden  heat  and  passion,  and  nltbout  previous  niallue. 

If  they  find  the  defendant  guilty  o(  murder,  Che  jury  should  Si  his  pun- 
Ishment  at  death  or  confinement  In  the  penitentiary  tor  life,  In  their  dls- 
<;retlon.  But  If  they  find  him  guilty  of  voluntary  manslaughter,  they  sbould 
fix  his  punlBhment  at  conflnement  In  the  penitentiary  not  less  than  two,  nop 
more  than  tnenty'One  years.  In  their  dlscn-tlon. 

For  the  reHKons  Indicated  the  Judgiuent  la  reversed  and  oause  remanded. 
with  directions  to  the  lovier  court  to  grant  appellant  n  new  trial,  and  tor 
further  proceedings  consistent  with  the  opinion. 

Whole  court  sitting. 

WILKERSON  V.  PHILLIPS,  SUB.  PART.,  Ac. 
(Filed  June  IS,  1904.) 
].  Attach ment— Interest  of  debtor  in  estate  ot  decedent— Proceeding  on 
nulla  bona— SuHBolenoy  ot  endorsement  on  summons  and  attaohment— 
Lien  created— In  an  aotlou  by  a  creditor  against  a  debtor  upon  a  return  ot 
'  nulla  bona,  alleging  that  a  certain  relative  ot  the  debtor  had  died,  leaving 
him  one  of  her  next  of  kin  and  entitled  by  Inheritance  to  a  oertaln  portion 
■of  her  property,  and  thit  no  personal  representative  bad  been  appointed  to 
administer  the  estate,  and  that  In  addition  to  the  interest  which  the  debtor 
took  by  Inherltanoe.  decedent  held  oertaln  moneys  and  bonds  to  which  the 
debtor  was  now  entitled,  and  prayed  for  a  judgment  against  him,  and  that 
be  be  restrained  trora  disposing  ot  any  Interest  held  by  him  In  decedent's 
-estate,  and  calling  on  him  to  answer  and  show  what  property  or  interest  he 
had  In  Che  estate  of  said  deoedent.  Summons  and  attachment  were  Issued 
-  endorsed  as  follows  :  "The  object  ot  this  action  Is  to  garnishee  any  funds  or 
property  In  the  estate,  or  possession  of  the  estate  of  Mrs.  C.  B.  McCInre,  de- 
ceased, belonging  to  B.  L.  HoClure,  and  to  restrain  you  and  the  personal 
representative  ot  said  decedent  from  paying  over  same  to  K.  L.  HcClure,  or 
-any  one  tor  him,  and  to  restrain  blm  from  disposing  ot  same  until  the 
further  order  ot  the  Warren  Circuit  Court."  Copies  ot  wblub  were  served 
"on  the  debtor  and  also  on  the  admlnlstrauir  who  qualified  after  the  filing  of 
the  petition.  Held— That  as  against  a  subsequent  attaching  creditor  the 
plaintiff  In  the  first  notion  was  entitled  to  a  prior  lien  on  the  Interest  ot  the 
'  debtor  In  the  estate  of  said  decedent,  as  the  petition  plainly  recites  that  the 
purpose  of  the  Riilt  was  to  subject  the  Interest  of  the  debtor,  It.  Ij.  McClnre, 
In  the  estjit4i  nf  the  decedent.  Mrs.  C.  B.  McClure.  What  that  Interest 
-jictually  was,  required  n  settlement  of  the  estate  of  the  decedent,  and  when 
this  was  ithcertnlned  the  equitable  Hen  of  the  plaintiff  attached  thereto. 
J.  Q.  Covington  and  J.  B.  Grlder  for  appellant. 
W.  B,  Oaines  and  Samuel  D,  Hlnes  for  appellees. 
Appeal  from  Warren  Circuit  Court. 
Opinion  nf  the  court  by  Chief  Justice  Burnam. 

The  Issne  In  this  case  is  the  priority  ot  llene  between  two  attaching  cred- 
itors ot  K.  L.  McClure.  On  the  6th  day  ot  September,  1B03,  the  appellee, 
-as  surviving  partuei  ot  H.  C.  Hlnes  &  Co.,  brought  her  action  In  the  War- 
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rent  Circuit  Court  against  R.  L.  MoClure,  upon  a  return  of  nulla  bona. 
After  reciting  her  judgment  and  return  of  nulla  bona  endorsed  on  the  exe- 
cution which  issued  thereon,  she  alleged  that  on  the day  of  September, 

1908,  Mrs.  C.  B.  McClure  had  died  a  resident  of  Warren  county,  the  owner 
of  certain  property,  leaving  the  defendant,  R.  L.  MoClure.  one  of  her  next 
of  kin  and  entitled  by  inheritance  to  a  certain  portion  of  the  property ;  and 
that  no  personal  representative  had  been  appointed  to  administer  the  estate; 
that  in  addition  to  the  interest  which  R.  L.  McClure  took  by  inheritance, 
decedent  held  the  possession  of  certain  moneys,  and  bonds,  to  which  he  was 
now  entitled,  and  prayed  for  a  judgment  against  him,  and  that  he  be  re. 
strained  from  disposing  of  any  interest  held  by  him  in  decedent's  estate,  or 
any  money  or  other  property  held  by  her  or  in  her  possession  at  the  time  of 
her  death,  and  he  was  called  upon  to  answer  and  show  what  property  or  in- 
terest he  had  in  the  estate  of  decedent.  Summons  and  attachment  issued, 
upon  which  were  endorsed  these  words:  '*The  object  of  this  action  Is  to 
:garnishee  any  funds  or  property  in  the  estate  or  possession  of  the  estate  of 
3lrs.  G.  B.  McClure,  deceased,  belonging  to  R.  L.  McClure,  and  to  restrain 
you  and  the  personal  representative  of  said  decedent  from  paying  over  same 
to  R.  L.  McClure,  or  any  one  for  him  and  to  restrain  him  from  disposing 
of  same  until  further  order  of  the  Warren  Circuit  Court." 

Copies  of  these  processes  were  served  on  R.  L.  McClure,  and  also  upon  J. 
C.  Sims.  R.  L.  McClure  failed  to  answer,  but  on  the  6th  of  October,  1902, 
Jaraes  C.  Sims  filed  an  answer,  in  which  he  stated  that  he  was  not,  at  the 
time  the  order  of  attachment  was  served  upon  him,  the  personal  representa- 
tive of  Mrs.  C.  B.  McClure,  but  that  he  had  in  his  hands  9118.25,  which 
belonged  to  the  estate.  On  the  26th  of  November,  1908,  he  filed  an  additional 
answer,  in  which  he  stated  that  on  the  16th  of  October,  1902,  he  had  been 
duly  appointed  and  had  qualified  as  administrator  of  the  estate  of  Mrs.  C. 
B.  McClure,  deceased,  and  that  he  had  in  his  hands  due  to  the  defendant, 
R.  L.  MoClure,  from  the  estate  of  Mrs.  C.  B.  McClure,  1587.12,  as  shown  by 
h\B  settlement  as  administrator  on  the  20th  of  October,  1902.  The  appellant, 
James  H.  Wilkerson,  on  the  20th  of  October,  1909,  after  J.  C.  Sims  had  been 
appointed  and  qualified  as  administrator  of  Mrs.  C.  B.  McClure,  filed  his 
petition  in  equity  in  the  Warren  Circuit  Court  against  R.  L.  McClure  and 
J.  C.  Sims,  administrator,  to  enforce  the  payment  of  four  promissory  notes 
executed  to  him  by  R.  L.  McClure  for  1260  each,  and  at  the  same  time  took 
out  a  general  attachment  against  the  interest  of  R.  L.  McClure  in  the  estate 
of  Mrs.  O.  B.  McClure,  which  was  served  upon  R.  L.  McClure  and  Sims,  as 
administrator.  J.  C.  Sims  filed  an  answer  in  the  suit  of  Wilkerson  v.  R. 
Xi.  McClure,  similar  to  that  filed  in  the  action  of  Mrs.  Phillips.  The  cases 
^were  consolidated  by  order  of  the  circuit  court  and  heard  together,  and  a 
Judgment  rendered  giving  Mrs.  Phillips  a  prior  lien  upon  the  interest  of 
R.  Li.  McClure,  and  Wilkerson  has  appealed,  and  asks  a  reversal  of  the  judg- 
ment of  the  lower  court  upon  the  ground  that  the  interest  of  R.  L.  McClure 
in  the  estate  of  C.  B.  McClure  souglit  to  be  subjected  by  the  appellee,  Phil- 
lips, was  not  described  in  the  petition,  with  sufficient  accuracy  and  cer- 
tainty as  to  create  a  lis  pendens  lien  upon  the  funds  sought  to  be  subjected. 

As  a  general  proposition,  the  doctrine  of  notice  by  lis  i)endens  only  ex- 
tends to  equitable  suits  which  involve  the  title  to  land,  or  which  are  brought 


412  UULLIN8  T.  HOLLIKS. 

ti  establish  an  equitable  eetale,  interest  or  right  in  land,  or  to  enforce  » 
lien,  InouinbniDce  or  clutrge  thereoo :  and  doea  not  extend  to  suits  ooncerO' 
Ing  personal  property,  aa  tbere  is  no  neoesslt?  tor  Invoking  the  rule  Id  sueb 
litigation  under  ordlnar;  oirounietanceB,  (Pomeroy's  Equity  JniiHpru- 
dence,  seotlons  ess  nnd  636. )  But  this  court  In  a  number  of  opinions  has 
recognized  the  right  of  a  creditor  by  petition  In  equity  to  subject  a  known 
and  described  equity  and  hold  this  remedy  la  unaffected  by  sections  13S  and 
44S  o(  the  ClTll  Code.  In  Parwins  ■?.  Mfyburft,  &c,.  flS  Ky.,  907.  the  oonrt 
snid:  "It  seems  to  this  court  that  the  provlikin  •(  the  Code  regolatlng  pro- 
ceedings and  attachment  on  bills  of  discovery  and  subjection  of  property 
after  the  return  of  'no  property'  on  an  execution,  do  not  apply  to  a  petition 
In  equity  for  the  subjection  of  an  equity  known  and  described,  or  for  en- 
forcing an  equitable  lien.  Any  such  proceeding  In  rom  operates  as  a  lien 
without  a  formal  attachment.  And  consequently,  the  pre-existing  law  an- 
thorlilng  and  regulating  such  proceedings  Is  not  InoonBistent  with  the 
modem  law  regulating  attachments.  Wherefore,  the  common  law  lien  of 
the  appellees,  who  Srst  sued  In  rem.  was  superior  to  the  subsequent  attach- 
ment lien  of  appellants." 

This  case  was  followed  by  Uurphy,  &a.  T.  Cochran's  Trustee.  BO  Ky.,  28B, 
In  wbloh  it  was  said  -  "In  an  action  on  a  return  uf  no  property,  where  the 
proceeding  Is  to  subject  property  speclBcally  described,  no  attachment  levy 
Is  necessary  to  give  n  Hen  as  agntnst  the  defendant  In  the  action.  The  lien 
is  an  inoldent  to  suofa  a  proceeding  In  equity,  and  independent  of  the  Code. 

"Section  U2  of  the  Code  was  not  Intended  tc  Interfere  with  such  Ilene,  but 
to  enlarge  the  power  of  a  court  of  equity  In  the  subjection  of  property  to  the 
satisfaction  of  an  ascertained  dt-bt,  where  a  proceeding  fordlsoovery  Is  neces- 
sary. In  suofa  case  a  general  attAohment  may  be  issued,  the  levy  uf  which 
will  create  a  lien;  or  a  lien  may  be  crested  by  the  servioe  of  a  summons, 
with  the  object  of  the  notion  Indorsed  thereon,  on  the  person  holding  or 
controlling  the  defendant's  property.  In  this  case  the  main  object  of  the 
action  being  to  subject  the  property  In  controversy,  and  It  being  sufflclently 
described  In  order  tu  Identl  Sent  Ion,  nn  equitable  Hen  was  created  as  against 
the  debtor  by  the  flllng  of  the  petition  and  service  of  summons." 

It  is  not  necessary  that  tfae  petition  should  describe  specifically  each  bond, 
note  or  chose  In  action  In  which  the  estate  Is  Invested.  The  averments  of 
the  bill  must,  however,  be  so  definite  that  any  one  on  reaillng  it,  can  learn 
what  property  was  intended  to  ba  made  the  subject  of  the  litigation. 

In  this  case  the  petition  plainly  ntlteH  that  the  purpose  of  the  suit  was  to 
subject  the  Interest  of  R.  L,  McCluru  In  the  estntv  of  Mrs.  C.  B.  McClure. 
decenSHd,  Whiib  that  Interxst  aot]pnlly  whs,  required  a  settlement  uf  the  estate 
of  decedent,  and  when  this  wns  ascertained,  the  equitable  Hen  of  npppllee 
attached  thereto.  As  the  Judgment  of  the  chancellor  Is  In  conformity  with 
this  view.  It  Is  afflriued. 

MULLINS  V.  MULLINS. 

(Filed  June  13,  1901— Not  to  be  reported). 

Motion  to  supply  nK'ord-Actlon   subml  tied— Jurisdiction  of  court— This 

court  has  no  jurisdiction  upon  the  motion  of  a  party  to  the  record  to  spt 

aside  an  order  of  submission  of  a  case  lu  order  that  certain  afBdavlts  may 
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be  filed,  for  the  purpose  of  showing  that  processes  were  Issued  and  executed 
upoD  the  appellants  in  this  case,  in  a  former  suit,  but  which  are  not  copied 
into  the  record.  If,  as  a  matter  of  fact,  the  alleged  missing  papers  were 
ever  a  part  of  the  record,  their  omisson  should  be  shown  and  supplied  by  a 
proceeding  in  the  Letcher  Circuit  Court. 

W.  P.  Lincoln  for  appellant. 

Hager  &  Stewart  and  B.  L.  Greene  for  appellee. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

Messrs.  Hager  &  Stewart,  claiming  to  represent  the  grantee  of  the  lands 
affected  by  the  appeal  herein,  although  not  a  party  to  this  proceeding,  were 
permitted  as  amicus  curia  to  file  a  brief  herein.  They  now  ask  the  court  to 
set  aside  the  submission  of  the  case  and  permit  them  to  file  certain  afDdavitft 
of  the  present  and  former  clerk  of  the  Letcher  Circuit  Court,  and  of  D.  D. 
Fields,  for  the  purpose  of  showing  that  prooessses  were  issued  and  executed 
upon  the  appellants  in  this  case  in  a  former  suit,  but  which  are  not  copied 
into  the  record.  If,  as  a  matter  of  fact,  the  alleged  missing  papers  were  evera 
part  of  the  record,  their  omission  should  be  shown  and  supplied  by  a  pro- 
ceeding in  the  Letcher  Circuit  Court.  This  court  has  no  Jurisdicion  to  take> 
such  steps  even  if  the  motion  were  made  by  a  party  to  the  record. 

For  reason  indicated  the  motion  to  file  the  affidavits  is  overruled. 


SIMS,  &c.,  BY,  &c.  V.  SKINNEB'S  EX'OB,  &c. 

(Filed  June  18,  1904.) 

Wills— Construction— Devise  to  daughter  and  her  children— On  Januarys 
25,  1807,  Bichard  B.  Skinner  made  his  will  as  follows:  **I  give  and  bequeath 
to  my  daughter,  Ida  A.  Skinner  Sims,  and  her  children,  all  of  my  property, 
real,  personal  and  mixed."  At  the  date  of  the  will,  testator  was  a  wldower- 
and  Mrs.  Sims  was  his  only  child,  and  she  then  had  but  one  child.  At  hia 
death  she  had  four  living  children  aged  eight,  six,  four  and  two  years.  He- 
left  real  estate  worth  $80,000  and  personalty  worth  120,000.  In  an  action  for 
a  construction  of  the  will,  the  chancellor  held  that  Mrs.  Sims  took  a  lifo 
estate  in  all  the  property,  with  remainder  to  her  children  living  at  the  time 
of  the  death  of  the  testator,  and  such  other  after  bom  children  as  she  might, 
thereafter  have,  with  the  tight  in  her  to  receive  the  rents  and  profits  from 
the  estate  devised.    Held— That  this  judgment  is  correct  and  is  affirmed. 

Herman  Morris  for  appellants. 

H.  L.  Stone  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  oourt  by  Chief  Justice  Burnam. 

This  action  was  brought  by  the  appellees,  H.  H  Sims,  executor  of  the- 
will  of  Bichard  E.  Skinner,  and  his  wife,  Ida  A.  Sims,  against  the  appel- 
lants, Eugene  Everett  Sims,  Harry  Bruce  Sims,  Bayraond  Sims  and  Oti» 
Sims,  infant  children  of  the  appellees,  H.  H.  and  Ida  Sims,  to  obtain  a  con- 
struction of  the  will  of  Bichard  Skinner,  deceased,  the  father  of  Mrs.  Sims,. 
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wblcb  was  dulr  probated  b;  the  JeSersoD  Count;  Court  on  the  aSth  of  Jan- 
nary,  I60i.    The  mii  reada  as  follows: 

"Januaiy  SG,  I69T. 

"I,  Rlohard  E  Skinner,  of  the  count;  of  Jeffergon,  Stnte  of  Kentuckj, 
heing  of  Bounil  mind  and  dlspoEing  nitiiuory.  do  make  my  laat  ivill  and 
testament  in  manner  and  form  following:  Aft^r  all  my  just  debts  ind 
funeral  expenses  hare  been  paid.  I  glre  and  beqiienth  to  my  danghler.  Ida 
A.  Skinner  Stins,  nnd  her  children,  all  of  my  property,  real,  pereanal  and 
mtsed.  I  Appoint  H.  H.  Sims  sole  executor  of  tbU  my  last  will  and  tena- 
ment  without  bond  tte  I  hare  eonfldence  In  him. 

"This  is  in  my  own  hnndwrltlnti.  nnd  nefda  no  witness.  In  t^stlmooy 
whereof  I  hereunto  set  my  hand  and  seal,  and  publish  and  decree  this  to  be 
my  last  will  and  testament. 

'  'This  January  SGth,  in  the  year  of  our  Lord,  one  thousand,  eight  hundird 
«nd  nlDetyseTen, 

(Signed)    "RICHARD  B.  SEINNEH." 

It  Is  alleged  In  the  petition  that  testator,  at  the  date  of  the  will,  and  aira 
«t  the  time  of  his  death,  was  a  wldoweri  and  that  the  plaintiff,  Mrs.  Sims, 
was  his  only  child;  that  at  the  death  of  testator  and  the  probate  of  his  will, 
she  had  tour  living  children,  aged  respectively  eight,  six.  four  and  two 
years;  that  the  estate  left  by  testator  consisted  of  real  estate  situated  In 
Jellerson  county  of  the  value  of  about  130,000,  and  personal  estate  of  the 
Talne  of  about  S90.000;'  that  Mrs.  Sims  at  the  date  at  the  will  In  Jannarj. 
189T,  was  a  young  married  woman  with  one  child.  It  is  also  alleged  that 
nnder  the  will,  the  plaintiff,  Mrs.  Ida  Sims,  took  an  estate  for  life  In  alt 
the  property  of  testator,  with  remainder  In  fee  to  her  children,  and  aiktd 
that  the  court  might  so  adjudge.  A  guordlan  od  litem  was  appointed  to 
represent  the  Infant  defendants,  who  filed  a  general  demurrer  to  the  peli' 
tion,  whloh  was  overruled,  and  It  was  adjudged  by  the  chancellor  that  Mi*. 
Sims  took  a  life  estate  In  all  the  property  disposed  of  by  the  will,  with  re- 
roainder  to  her  children  living  at  the  time  of  Ihe  death  of  testator,  and  such 
■other  of terborn  children  as  she  might  thereafter  hove,  with  right  In  Mn. 
Sims  during  her  life  to  receive  the  rents.  Income  and  profits  from  Ihe  estate 
devised.  The  guardian  ad  litem  hns  brought  the  case  up  for  review,  and 
Insists  that  U  was  the  intention  of  testator  to  devise  his  estate  to  his  daugh- 
ter and,  her  tour  children  living  at  the  time  of  his  death,  Jointly. 

In  Koenig,  &d.  v.  Craft,  ftc,  9  Ky.  Law  Rep..  MG,  a  testator  devised  all 
of  his  estate  to  "his  wife  and  her  only  child's  sole  nse  and  benefit."  ThMP 
words  were  held  to  vest  a  life  estnte  In  the  wife,  with  rvmainder  to  the 
-child.  In  that  case  this  court  said :  "While  gifts  and  oonveyanoes  to  a  wife 
«nd  child,  under  the  ordinary  rulf  would  crvate  a  joint  tenauoy,  the  eouits 
In  the  construction  of  such  instruinents.  when  exeoutad  by  the  husband  m 
the  wife  and  children,  are  always  ln(;llned  to  consider  the  instrument  as 
creating  an  estate  for  life  in  the  wife,  with  remainder  to  the  child;  and 
where  there  Is  any  language  used  In  the  Instrument  from  whloh  an  Infer- 
ence of  such  Intention  appears,  the  chancellor  will  decline  to  follow  the  or- 
dinary rule  making  them  joint  tenants." 

In  Meflord  v.  Dougherty.  89  Ky..  58.  the  testator  devised  to  his  "son  and 
to  his  children,  the  heirs  of  his  body."  a  trfict  of  lanct:  and  It  was  decldrd 
that  the  son  took  a  life  estate  and  bis  children  a  remainder.     In  Mitchell  v. 
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Simpson,  8S  Ky.,  125,  the  devise  was  to  "my  daughter  and  her  bodily 
heirs.'-  It  was  held  that  the  words  ** bodily  heirs,"  were  used  in  the  sense 
of  children,  and  that  testator's  daughter  took  a  life  estate,  with  remainder- 
to  her  children.  In  Adams  v.  Adams,  80  Ky.  Law  Bep. ,  656,  the  devise  waa 
to  "my  daughter,  Martha  Jane  Adams,  and  her  children  in  their  exclusive 
right."  It  was  held  that  it  was  the  intention  of  testator  to  give  the  whole 
estate  to  his  daughter  for  life,  and  at  her  death  to  her  children.  The  court, 
said:  *'Thi8  seems  to  be  the  trend  of  modern  decisions  on  the  use  of  the 
words  here  involved.  If  a  joint  estate  is  fflven,  the  quantity  of  interest  each, 
takes  will  remain  uncertain  and  shift  on  the  birth  of  each  after  born  child. 
For  In  such  case  the  devise  opens  up  for  the  benefit  of  all  the  children, 
whether  in  existence  at  the  time  the  will  8i)eak8  or  not.  It  is  hardly  to  be- 
supposed  that  testator  Intended  to  create  such  an  estate.  Moreover,  the 
father  had  in  mind  the  restriction  of  his  bounty  to  his  daughter  and  her 
children  exclusively— a  result  more  nearly  aoooraplished  by  the  construction 
adopted,  than  by  an  immediate  division  of  the  estate." 

While  ordinarily,  gifts  and  conveyances  to  a  mother  and  her  children,  or  a 
father  and  his,  would  create  a  joint  tenancy,  the  decisions  of  this  court 
quoted  above  have  established  a  different  rule  of  construction  for  gifts  from 
a  father  to  his  daughtei  and  her  children,  or  to  a  son  and  his  children,  or- 
from  A  husband  to  a  wife  and  children.  The  reason  for  the  difference  is 
forcibly  stated  in  the  case  of  Adams  v.  Adams,  quoted  supra,  and  its  wis- 
dom is  very  strikingly  exemplified  in  the  case  at  bar.  At  the  date  of  the 
will  in  controversy  Mrs.  Sims  had  only  one  child,  while  at  the  date  of  its  pro^. 
bation.  she  had  four.  If  testator  had  died  immediately  after  the  execution  of 
his  will,  his  daughter  would  have  taken  an  undivided  half  of  his  estate, 
while  if  she  bad  taken  at  the  date  of  its  probation,  her  interest  would  be  re- 
duced to  one-fifth,  and  might,  in  the  event  of  afterborn  ohiUlrt'n,  be  still 
farther  reduced.  It  would  be  well  nigh  impossible,  under  any  other  rule  of 
ooDstraction,  to  effectuate  the  intention  of  a  father  or  husband  to  provide 
for  a  daughter  or  wife  and  living  and  afterborn  children  alike. 

Judgment  affirmed. 
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GALLOWAY,  &o,  v.  DURHAM. 

(Filed  June  la,  1904.) 

Wills—Coiuitrootion— Devise  of  land  without  leaving  any  at  death  of  devi- 
see—The seventh  clause  of  the  will  of  George  G.  Brooks  is  as  follows:  "That, 
all  the  balanoe  of  my  property,  real,  personal  and  mixed,  go  to  my  sister, 
Sasan  Brooks;  and  that  she  have  same;  but  should  she  die  without  issue 
and  leave  any  of  the  property  at  her  death,  given  by  this  will,  then  in  that 
event,  my  sister,  Sallle  Galloway,  and  her  children  have  said  property." 
Beld— That  the  testator  intended  to  invest  his  sister,  Susan  Brooks,  now 
Susan  Durham,  with  the  right  to  appropriate  the  entire  estate  which  passed 
to  her  under  said  clause,  if  she  so  desired,  and  the  power  to  sell  and  convey 
for  this  purpose  is  necessarily  inferred,  and  she  thereby  became  invested 
with  the  fee,  and  with  full  power  to  convey  a  fee-simple  title. 

B.  L  Greene  and  H.  G.  Martin  for  appellants. 

S.  M.  Payton  for  appellee. 
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Appeal  from  Hart  Ciroull  CoDrt. 
Opinion  of  the  court  by  Chief  Jnsttoe  Buroani. 

This  action  wns  brongbl  Id  th«  Hnrt  CIroult  Court  for  a  oonstFDctlon  of 
the  seventh  olause  of  the  nit  1  of  George  C.  Brooks,  ^taloh  Is  as  foUowi: 
"That  all  the  balance  of  m;  property,  real,  personal  and  mixed,  go  to  my 
alsEer,  ISuiian  Broobsi  and  that  she  have  same;  but  should  she  die  without 
Issue  and  leave  aoj  of  tbe  property  at  her  death,  given  her  b;  this  vlll,  then 
in  that  event,  my  sister,  SalUe  Ualloway,  and  her  children  have  said  prop- 
After  the  probation  of  the  will,  Susan  Brooks  was  married  to  J.  B,  Dur- 
ham, and  it  la  her  oonMntlon  that  she  takes  an  absolute  fee-simple  title  to  tbe 
real  estate,  with  power  to  sell  and  convey  a  perfect  title.  The  defendants 
In  tbeir  answer,  claim  that  plaintiff's  Interest  In  the  pro[>erty  wasadefeaBlble 
fee.  subject  to  be  defeated  by  her  death  without  Issue.  It  was  adjudged  b; 
the  lower  court  that  plain  till  was  the  owner  in  fee  simple  of  the  Mverai 
traotaof  land,  which  she  took  under  the  will:  and  that  she  had  the  right  to 
eell  and  convey  a  fee'slmple  title  thereto;  and  that  defendants,  Sallle  Qallo- 
way  and  her  children,  toob  no  vesDed  Interest  In  remainder  thereunder,  and 
they  have  appealed.  The  decision  of  the  question  arising  upon  the  appeal, 
turns  upon  the  meaning  which  Is  to  be  given  to  the  words;  "But  should 
she  die  without  Issue  and  leave  any  property  at  her  death  given  her  by  this 
will,  then,  In  that  event,  my  sister,  gallle  Galloway,  and  her  children 
have  said  property. "  Whilst  the  clause  of  tbe  will  under  oonslderatlon  does 
not,  In  express  terms  confer  upon  appellee  the  power  to  sell  and  oonvey  tbe 
real  estate  therein  devised,  this  follows  by  necessary  Implication,  if  we  are 
to  attach  any  meaning  to  the  words,  '  'leave  any  of  the  property  at  her  death 
given  by  this  will. "  And  It  Is  a  well  settled  rule  of  construcHon  of  wills 
that  an  estate  may  pass  by  mere  implication  without  any  express  words  to 
direct  Its  course.     (S  Blackstone's  Com. ,  SSI. ) 

"Necessary  Implication  means,  not  natural  necessity,  but  so  strong  a 
probability  of  Intention  that  an  Intention  oontrary  to  that  which  Is  Imputed 
to  tbe  testator,  can  nut  be  supposed. "    (1  Vess  &  B.,  463. ) 

We,  therefore,  conclnde  that  testator  Intended  to  invest  the  apppeilee  with 
the  right.  If  she  saw  St  to  approiirlate  the  entire  state  which  passed  to  her 
under  the  7th  clause  of  his  will.  If  she  so  desired;  and  the  power  to  sell  and 
convey  for  this  purpose  Is  necessai'lly  Inferred.  This  being  true,  It  follows, 
under  numerous  decisions  uf  this  court,  that  appellee  became  thereby  In- 
vested with  the  fee  and  with  full  power  to  convey  a  fte  simple  title.  This 
question  is  fully  considered  and  discussed  In  Barth  v.  Banh.  18  Ky.  Lan 
Rep.,  B40;  Clay  v.  Cbenault,  Si  Ky.  Low  Bep.,  1486;  Bay  v.  Spears'  Ei'or, 
88  Ky.  Law  Bep..  1B3S;  Cox  v.  Anderson's  Adm'r,  S»  Ky.  Law  Bep.,  '31; 
Humphrey  V.  Potter,  &c.,  SI  Ky.  Law  Bep.,  IS04.  And  these  decisions  ore 
in  confonnltv  with  the  public  policy  of  tbe  Hiatie  as  announced  In  Bectioa 
S34S  of  the  Kentucky  Stattites. 
For  reasons  indicated  the  Judgment  is  affirmed. 
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HAMILTON.  JR.  v.  YOUNG. 

(Filed  JuDe  18,  1004— Not  to  he  reported.) 

Election  contest — Official  returns— Mutilated  ballots — Unguarded  ballot 
boxes— Custody  of  interested  official — Presumptions — James  A.  Hamilton, 
Jr.,  and  John  H.  Young  were  rivai  candidates  for  circuit  clerk  of  Metcalfe 
county  at  the  November  election,  lii03.  On  the  face  oi  the  returns  Hamil- 
ton had  49  majority  and  was  given  the  certiflcate  of  election.  Young  con- 
testeci,  and  by  a  count  of  the  ballots  he  was  declared  elected  by  the  judge  of 
the  circuit  court,  and  from  this  judgment  Hamilton  has  appealed.  The  evi- 
dence shows  that  at  the  close  of  polls  in  each  precinct  in  the  county,  the 
election  officers,  without  adjournment  or  separation,  opened  the  ballot 
boxes,  counted  the  ballots  therein,  made  tally  sheets  of  the  count,  and  an- 
nounced the  result  of  the  vote  of  the  precinct  from  their  count  of  the  bal- 
lots, and  duly  signed  same  in  duplicate,  and  delivered  the  counted  ballots 
with  the  ballot  boxes  and  stub  book  to  proper  officials.  Under  the  issues 
presented  by  the  pleadings  and  evidence,  the  returns  of  only  two  precincts 
are  involved.  The  election  officers  were  not  furnished  with  the  large  linen 
envelopes  required  by  the  statute,  and  the  counted  ballots  in  these  precincts 
were  not  inclosed,  sealed,  oi  otherwise  protected,  but  were  insecurely 
fastened  in  bundles  with  a  string,  and  in  that  condition,  with  the  tally 
sheets,  locked  in  the  ballot  box  with  the  stub  books  and  delivered  by  the 
sheriffs  of  the  election  to  the  county  clerk.  The  looks  on  the  boxes  were 
cheap  spring  Igcks,  some  of  which  were  unlocked  with  small  trunk  keys  and 
poBtoffice  keys.  The  boxes  weie  made  of  wood  and  tin,  the  tin  tacked  to  the 
wood  with  small  tacks  easily  drawn,  and  the  top  raised  or  removed.  They 
were  not  kept  in  the  vault  by  the  clerk,  but  in  his  office,  exposed  and  acces- 
sible to  evily  disposed  persons.  The  county  clerk  and  his  deputy  both  had 
money  wagered  on  the  election  of  contestant.  Lights  were  seen  in  the 
clerk's  office  at  night,  as  late  as  2  o'clock  in  the  morning,  before  the  boxes 
were  inspected  by  the  court.  Three  slats  were  broken  out  of  one  of  the 
window  shutters  and  a  pane  of  glass  taken  from  the  window  through  which 
one  could  enter  the  office.  The  ballots,  when  opened,  were  in  bad  con- 
dition. The  court  made  a  change  in  one  precinct  of  twenty  three  votes  and 
fourteen  in  the  other.  The  gain  allowed  was  from  ballots  in  which  the 
stencil  mark  had  apparently  been  made  under  the  rooster  and  in  the  square 
opposite  contestant's  name  under  the  log  cabin,  the  effect  of  which  w^as  to 
count  th«4  vot-e  for  the  Democratic  ticket,  except  for  circuit  clerk;  as  to 
which  office  the  vote  would  go  to  the  opposing  candidate.  The  stencil  marks 
in  the  squares  opposite  the  contestant's  name  in  the  controverted  ballots, 
were  made  with  different  colored  ink  from  those  under  the  rooster.  Held — 
That  there  being  no  proof  or  even  suspicion  that  the  precinct  election  officers 
acted  either  negligently  or  corruptly,  and  it  being  manifest  that  the  ballots 
were  not  guarded  with  that  **zealous  care  which  will  contravene  all  sus- 
picion of  substitution  or  change,"  they  do  not  present  that  presumption  as 
to  their  integrity  that  will  entitle  them  to  overthrow  the  official  returns 
and  certificate  received  by  the  appellant ;  and  the  lower  court  should  have 
adjudged  the  appellant  entitled  to  the  office. 

Basil  Richardson,  W.  L.  Porter.  Rollins  Hurt,  M.  O.  Scott,  R.  L.  Greene. 
H.  M.  Beaucbamp,  J.  W.  Einnaird  and  Baird  &  Richardson  for  appellant. 

Geo.    T.    Duff,    John  C.    Hntchinson,  John   W.    Compton,  Jas.  A.  Con- 
yers,  J.  Rogers  Beanohamp  and  Hazelrigg,  Cbenault  &  Hazelrigg  for  appellee. 

Appeal  from  Metcalfe  Ciroait  Court. 
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Opinion  ol  the  court  by  Judge  Settle. 

The  appellant,  J&mes  A.  HATnllton.  Jr..  and  the  appellee,  JohnE.  TouDg, 
were  rival  oitDiildat«s  at  the  November  eleotlon.  1003,  for  the  offloe  ol  cirenlt 
court  clerk  In  the  oountj  ol  Metcalfe,  the  former  being  the  nomloM  of  the 
Semooratlo.  and  the  latter  or  the  Rrpuhllcan  party. 

Upon  the  face  of  the  returnB  made  by  the  otfloerB  of  electloo  Id  the  variaut 
voting  precincts,  the  board  uf  the  election  commUslonerB  fouml  and  deolared 
appellant  duly  oleotvd  to  the  ofTloe  In  question,  by  a  nmiorlty  uf  49  rotes,  aod 
(tmre  him  a  certlOoate  to  that  eSeot  Whervlipnn  appellee,  denying  ap|Ml- 
lant'8  right  to  the  office  and  ulalmlng  hU  own  election  thereto,  entetvd  a 
contest  therefor  by  the  Institution  of  thia  aatlou  In  the  Metcalfe  Circuit 
Court.  The  trial  of  the  oonteaB  In  the  circuit  court  resulted  In  a  judgment 
declaring  appellee  elected  to  the  office  In  controversy  by  a  majurlty  of 
twenty-flve  vut^a.  Of  that  judgment  appellant  oomplalns  and  the  caw  Is 
DOW  before  us  for  review  and  ftnal  ndJudloatlOD. 

The  vote  upon  the  face  of  the  official  returns  was  as  follows: 
No.  1.  Edmonton  Preolnot,  for  Hamilton 180 

For  Young US 

No.  8.  East  Fork  Precinct,  for  Hamilton IIS 

For  Young St 

No.  8.  Randolph  Praoinot,  for  Hamilton  ..   IM 

For  Young 110 

No.  4.  Lalayette  Preolnot,  [or  Hamilton 165 

For  YouDg : 171 

No.  6.  Snlphur  Well  Preolnot,  for  Hamilton IBS 

For  YouuK Si 

No.  6.  Antlooh  Preolnot.  (or  Hamilton 1<8 

For  Young 13) 

No.  7.  Summer  Shade  Precinct,  for  Hamilton 103 

For  Young 174 

No.  a.  Cleveland  Precinct,  for  Hamilton 69 

For  Young 140 

No.  9.  Moore's  Spring  Precinct,  for  Hamilton 06 

For  Young 100 

Total  for  Hamilton 1,113 

Total  for  Young , 1,074 

Majority  for  Hamilton 48 

It  Is  coDoluslvely  shown  by  the  evidence  that  the  election  offlaers  of  e«ch 
precinct,  as  soon  as  the  polls  closed,  without  adjournment  or  aeparatioD, 
immediately  opened  the  ballot  boxes,  counted  the  ballots  therein,  uiade  UUly 
sheets  of  the  count  and  announced,  by  one  of  the  Judges  of  the  eleclloa  in 
front  of  each  voting  room,  the  result  of  the  election  in  the  preolnot.  And 
that,  thereupon,  the  oCBoers  In  each  precinct  made  out  from  and  by  their 
count  ol  the  ballots,  returns  thereof  on  the  inside  of  the  cover  of  the  slob 
books,  duly  signed  the  same,  mode  and  Bigned  duplicates  thei«of,  and  dolf 
delivered  the  same,  together  with  the  counted  ballots,  ballot  boxes  and  flub 
books,  to  tbe  proper  ofilolals.  Waiving  the  technical  objeotlon  mode  to  the 
averments  of  the  oetttlon.  which  are  alleged  to  be  insufficient  "to  oonstltate 
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I  apBclBc  charge  tbst  would  apprtae  the  oppoilte  party  ot  Its  nature,  and. 
ihat  would  enable  him  to  prepare  a  defenie,"  we  will  at  onoe  proceed  to  the 
lonelderatioa  of  what  we  regard  the  molt  Importnnt  qneatloo  In  the  oaie, 
ris.  :  Were  the  ballota  which  were  admitted  by  the  lower  court  as  erldenoe, 
o  kept  &nd  preserved  ae  to  manifeet  their  Integrity  and  entitle  them  to  - 
iTeroome  the  retuma  of  the  election  ofScers,  and  the  oertlBcate  Imed  to  ap- 
wllant  by  the  eleotlon  oommlsalonen? 

In  HoCrary  on  Elections,  seotlon  471.  It  U  said:  "When,  as  Is  the  ease  In 
leversl  State*,  the  statute  proridee  a  mode  of  preaerriag  the  identloal  ballota 
iwc  St  an  election,  for  the  purpo»e  of  being  need  as  erldenoe  Id  the  case  of  (k 
■ontest,  such  statute,  and  partloolarly  tboieproTlsloDs  which  provide  tor  the 
nfe  keepliiK  of  snoh  bnlloCs,  mnsC  be  foUoweil  with  great  oare.  The  danger 
bat  the  ballots  msy  be  tampered  with  after  the  count  Is  ma  je  known,  es- 
leolally  if  the  vote  Is  Tery  close,  la  so  great  that  DO  opportanily  for  such 
amperlng  can  be  permitted ;  such  ballots  in  order  to  be  received  in  evidence, 
nnst  have  remained  In  ijjie  castody  of  the  proper  officers  of  the  law  from  the 
lime  of  the  original  olSclal  count  nutll  they  are  prodnoed  before  the  proper 
»nrt  or  ofOcer;  nnd  It  It  nppeura  that  they  have  been  hnndln)  by  uuautlior- 
led  persons,  or  thut  tb^y  have  been  left  Id  nn  exposed  or  Improper  place,. 
:hey  can  not  bu  ntTered  to  overcome  the  official  count. " 

In  Bailey  v.  Hurst.  24  Ky.  Law  Bap.,  6il8.  this  court.  In  an  opinion  by 
ludge  Holisim.  nnnuunciKi  the  following  rule  on  this  subject:  "Tlie  oer- 
:lflcBU)  of  Che  officers  of  election  is  prima  facie  correct,  and  the  presumptloa 
if  the  proper  discharge  of  otHclnl  duty  lu  counting  the  votes,  la  not  over- 
■brown  by  the  ballotK  If,  when  Dbfj  nrti  produced,  Ic  appears  that  they  have 
Ken  tnmpHred  with. " 

Although  the  gentrnl  rule  Is  that  the  ballots  themeelves  are  the  best  erl- 
ience  ot  the  number  of  vol«s  cast,  and  for  whom  cast,  yet  this  rule  can  faav» 
DO  application  to  a  onxe  nbere  the  ballota  have  been  tampered  with  after- 
Chey  were  deposited  In  the  ballot  box.  In  such  a  vnw  the  value  of  the  bal- 
lota as  evidence  Ib  almost  totally  dfstruyfd,  nnd  the  returns  made  by  tha- 
afScers  of  elvcclon  presiding  at  tht>  pulls,  may  become  better  evidunoe  than 
the  ballots. " 

In  Edwordii  v.  Logna,  Si  Ky.  Law  Itep  .  lOW,  it  was  also  said  by  this, 
murt  In  nn  opinion  by  Judge  O'Bear:  "The  rule  mny  be  stated  to  be,  that- 
irben  the  ballots  are  prestrved  sii  that  their  Integriiy  is  nssurvd,  they  oan  be 
counted  during  a  coutesi,  and  ibey  are  undoubtedly  better  evidence  of  the 
rote  case  than  the  returns,  and  tboultl  prevail  where  there  la  a  dlfferenoe. 
(Hughes  V.  Holman.  93  Oregon,  461;  U wens  v.  Slate,  64  Texas,  600;  People 
V.  Holden,  SH  Cal.,  1S3).  But  before  a  recount  ol  the  balloM  should  be 
allowed  to  rebut  the  presumption  of  the  correctness  of  the  offlolal  recurus,  it 
should  be  proved  EntisfacCorilf  that  the  ballot  hud  not  t>een  tampered  with 
since  the  election,  and  that  those  ofTered  1»  evidence  are  the  Identical  ones 
cast.  On  this  paint,  it  was  said  in  the  case  of  People  v.  Holden,  26  Cal., 
Its.  We  must  presume  that  the  officers  of  election  honestly  performed  their 
duty  in  the  premises;  that  they  did  not  inutllata  auj  of  the  ballots,  but,  on 
tbeoontrary,  strung  them  in  the  condition  In  which  they  were  found  In 
tlie  ballot  box  on  the  thread,  and  sent  them  In  that  condltlou  to  the  olerli'B. 

vol.  26—29 
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iflBoe.  The  wme  presumptloD  exists  In  relation  to  tbeir  cnnod^  hj  the 
olerk.    •    •    • 

"The  pTemmptloD  of  Integrity  of  the  ballotaosn  not  Attach,  howerer,  nntll 
It  U  flrat  ifaown  that  they  came  from  the  offlcer  whoee  duty  II  la,  b;  law,  to 
liBve  and  preserve  thnm,  and  that  they  are  apparently  In  the  oondltlon  of 
preservation  prracrlbed  by  the  ttatut«.  When  that  munh  Is  shown,  the  legal 
pmumptton  ns  to  thetr  Integrity  attaohei.  On  the  contrary,  how«>ver.  It  It 
be  BhowD  either  that  they  have  been  tampered  with,  or  that  acoesa  has  been 
Afforded  to  them  to  persons  unauthorized  by  law,  then  the  burden  shifts, 
«nd  It  thereupon  becomes  the  duty  of  the  person  oSerlDg  and  relying  upon 
«iich  ballots,  to  prove  affirmatively,  not  only  that  they  are  the  Identical  bal' 
lots  oast  In  the  election,  but  that  they  hnve  not  been  mutUnted,  changed  or 
tempered  with." 

In  Albert  V.  Twoblg.  56  Neb..  603,  It  was  ssid  "that  nltbaugh  the  ballots 
cast  constitute  the  primary  evidence  to  determine  the  right  of  the  respective 
parties,  it  must  appear,  however,  that  they  have  Jjeen  preserved  substan- 
tially in  the  manner  and  by  the  offloers  prescribed  by  the  statutes.  If  tbey 
JiBTS  been  placed  In  a  position  to  be  tampered  with  by  Interested  parties, 
4he  burden  of  proof  Is  on  the  party  offering  them  In  evidence  to  show  that 
.theysre  In  the  same  condition  as  when  sealed  by  the  sereral  election  boards. 
And  In  the  ubeenoe  of  such  proof.  IC  was  held  that  the  ballots  were  properly 
rejected  as  evidence."  (People  v.  Livingstone.  T9  N.  Y.,  986;  Cooley's  Con- 
stitutional Limitations,  eSB:  People  v.  Sakett.  14  Mich.,  SiO;  People  v. 
€lcott.  16  MIoh.,  £83;  Powell  v.  Bolman.  50  Ark.,  W;  Hudoon  v.  Soloman, 
■K  Kan.,  ITT;   Haitroan  v.  Young.  IT  Ore.,  160;  McCrary  on  Elections,  416.) 

Prom  the  foregoing  authorities,  and  numerous  others  that  might  be  cited. 
It  is  manifest  that  where  It  is  mode  to  appear  that  the  ballots  have  been 
changed,  or  so  exposed  ns  to  afford  opportunity  to  be  tampered  with,  or  left 
In  the  custody  of  an  officer  or  other  person,  so  personally  inUrested  in  the 
result  of  Che  election  ns  to  be  subjected  to  the  temptation  or  Inducement  to 
Camper  with  them,  they  lose  their  presumptive  Int^rlty  and  ore  no  longer 
to  be  accepted  Ina  contest  or  judicial  Inquiry  as  to  the  result  of  an  election. 
And  especially  is  this  true  If  the  boxes  in  whiuh  they  were  ki^pt  were  so  In- 
•eeure  as  to  render  them  capable  of  being  readily  opened  or  entered. 

Under  the  issues  presentml  by  the  pieadln^cs  and  evidence,  only  the  returns 
from  two  precincts — East  Fork  and  Randolph— appear  to  be  involved.  It  Is 
admitted  that  the  county  clerk  did  not  furnish  to  the  election  officers  for 
nse  In  the  election,  largellnen  adjustable  envelopes,  as  required  by  the  stat- 
nto,  or  envelopes  of  any  kind,  though  he  furnished  them  at  the  election  of 
the  previous  year.  Consequently  the  ballots  cant  In  these  preclnctfl,  though 
oounted  and  the  result  duly  certified  by  the  election  oftioers  at  the  close  of 
the  polls,  were  not  enclosed,  sealed  or  otherwise  protected  or  identified,  but 
only  insecurely  fastened  in  bundles  with  a  string,  and  in  that  condition 
with  the  tally  sheets,  locked  In  the  ballot  boxes,  together  with  the  stub  books 
containing  the  certlflcnte  of  election,  and  delivered  by  the  sheriffs  of  the 
election  to  the  county  clerk  in  his  office. 

It  further  appears  from  the  evidence  that  the  county  clerk  through  bis 
deputy,  purchased  for  the  ballot  boxes  cheap  spring  locks,  some  of  which 
could  be  and  were  unlocked  with  small   trunk  keys  and  postoffice  keys,  and 
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that  as  many  as  two  of  them  were  unlooked  with  the  same  key.  The  eleo- 
tion  officers  of  East  Fork  and  Randolph  preoinots  (one  or  more  of  them) 
testified  that  they  applied  the  keys  to  different  locks  and  unlooked  as  many 
as  two  looks  with  the  same  key.  The  clerk  and  his  deputy  were  unable  to 
state  whether  or  not  more  than  one  key  for  each  look  was  pnrohased  by 
them  with  the  looks,  or  if  more  than  one  key  for  each  lock  was  purchased, 
what  became  of  the  extra  ones.  It  is  also  shown  by  the  evidence  that  the 
t)allot  boxes  in  which  the  ballots  were  kept,  are  part  wood  and  part  tin 
—the  top  lialf  being  tin,  and  the  remainder  being  wood. 

The  tin  is  tacked  to  the  wood  with  small  tacks,  which  can  be  drawn  with- 
out difficulty  and  the  top  raised  or  removed.  It  further'  appears  from  the 
•evidence  that  the  boxes  containing  the  ballots  were  not  kept  in  the  vault  of 
the  county  clerk's  office  where  the  circuit  judge,  as  he  testified,  advised  the 
•clerk  to  keep  them,  and  where  they  would  have  been  secure,  but  were  kept 
from  the  time  of  their  delivery  to  the  clerk  until  the  recount  in  the  ofiSce, 
so  exposed  as  to  be  seen  of  all  persons  entering  the  office,  and  where  they 
were  accessible  to  any  evily-dlsposed  i)erson  who  might  effect  an  entrance 
Into  the  office  in  the  night  time  for  the  purpose  of  tampering  wlch  or  chang- 
ing the  ballots.  It  was  admitted  by  the  county  clerk  that  he  had  wagered 
$3S0  that  appellee,  in  his  race  with  appellant,  would  ''get  the  most  votes," 
and  his  deputy  also  admitted  that  he  too  had  made  a  wager  of  |S6  that  appellee 
would  get  more  votes  than  appellant.  It  also  appears  that  the  sheriff  of  the 
oounty,  the  jailer  and  ex-jailer  had  bet  $50  each  that  appellee  would  get 
more  votes  than  appellant.  The  bets  of  the  clerk  and  his  deputy  were  made 
twfore  the  ballot  boxes,  ballots  and  other  paraphernalia  for  holding  the  elec- 
tion, were  furnished  the  election  officers,  and  before  the  locks  for  the  ballot 
tMxes  were  purchased.  The  evidence  shows  that  the  office  of  the  county 
«lerk  is  situated  on  the  first  floor  of  the  courthouse,  and  is  used  as  a  public 
inssway  to  the  court  room.  It  has  four  openings,  two  doors  and  two  win- 
dows—one door  opens  into  the  courthouse  yard  and  one  into  the  court  room. 
From  the  court  room  a  stairway  leads  up  to  a  hallway  above,  which  extends 
through  the  entire  second  story  of  the  building,  and  which  stairway  Is  used 
as  a  public  passway  by  the  public  to  another  stairway  furnishing  an  exit  to 
the  courthouse  yard.  The  two  windows  of  the  clerk's  office  are  about  three 
feet  from  the  ground,  with  a  double  sash  to  each  window,  are  elevated  and 
lowered  by  cords  and  weights.  There  ai«  shutters  to  the  windows  made  of 
pine  slats.  From  a  shutter  of  one  widow  three  slats  were  missing  near  the 
bottom  of  the  window.  Near  the  top  of  the  lower  sash  of  the  same  window 
a  pane 'of  glass  was  absent  when  the  ballot  boxes  were  received  by  the  county 
olerk. 

It  is  shown  by  the  evidence  that  while  the  ballot  boxes  were  in  the  clerk's 
office,  and  before  the  recount  of  the  vote  in  the  court  below,  it  would  have 
been  easy  for  one  desiring  to  get  to  the  ballot  boxes  to  effect  an  entrance  to 
the  clerk's  office  through  the  window  from  which  the  slats  and  pane  of 
^lass  were  missing.  It  is  also  In  proof  that  Edmonton,  the  county  seat  of 
Metcalfe  county,  is  a  small  town  of  only  about  250  inhabitants;  that  it  is 
unguarded,  Its  streets  unlighted,  and  that  its  courthouse  is  situated  more 
than  900  feet  from  any  other  building  and  surrounded  by  a  dense  grove  of 
trees.    The  evidence  shows  that  at  night,  and  when  the  shutters  of  the  court 


II 


•f"  1-" 


ii 


:    I 


I  !' 


1, 


III 

I 
1-1 


•  *  -t 


ti  • 


ri  1 


3*   ' 


4- 

:     ;-■? 

■"-.1 


n 


1 
J 


452  EAUILTON,  JR.  T,  TOnNO. 

room  and  count;  clerk's  office  ore  olosed.  Itghts  therein  can  not  be  weta  bj' 
ptiraons  paulng  along  tbe  streets  of  the  town,  except  throngh  the  opening' 
In  the  ehnttera  of  the  clerk's  offloe  window  where  the  slsts  ore  missing. 
Judge  KlDiMtrd,  B.  B.  Puralej,  Thomas  gllnker,  Wm,  Poore  and  Edgar 
Jesse  testified  that  on  Tbursdaj  ulght  after  the  election  they  saw  at  differ- 
ent hours  of  the  nigbt.  lights  in  the  courthouse,  countr  Judgas  offloe  and. 
oonntj  olerk'a  office,  tbat  in  the  count;  Judge's  offloe,  as  laM  as  midnight, 
and  In  tbe  county  clerk's  offloe  as  early  dr  nine  at  nlgfat  and  late  as  ttra< 
o'clock  tbe  following  morning.  No  evidence  was  offered  by  apDel)e«  to  ei- 
plnln  tbe  presence  or  purpose  of  thpse  lights.  He  did.  however,  tntrodno» 
evidence  which  tended  to  lupeacfa  Poore  and  to  show  that  his  oompanioni, 
Slinker  and  Jesse,  were  dmnk  on  tbe  night  in  question, 

Tbe  singular  and  unezplained  omissions  of  official  duty  upon  the  part  of 
the  count;  olerk,  and  bis  wag«rs  upon  appellee asacandldate,  not  only  serve 
to  fasten  upon  him  In  large  measure  the  blame  for  an;  irregularUle*  that 
ma;  have  occurred  tn  tbe  returns  made  by  the  otSoers  of  the  election,  but 
also  to  manifest  his  Interest  In  the  result  of  the  election.  It  appears  from 
tbe  evidence  that  nheu  the  ballots  of  the  East  Fork  and  Randolph  Proclnots 
were  recounted  from  the  boxes  by  tbe  lower  court  they  were,  to  use  the  lan- 
guage of  some  of  the  witnesses, in  "b.id  condition,  considerably  crumpled  up. " 
The  one  strand  of  strings  with  wbloh  each  bundle  was  tied  wns  not  tight 
enough  to  draw  the  ends  of  the  ballots  together,  and  the  stencil  marks  upon 
them  could  be  seen  wiCbout  breaking  or  removing  the  string  thereon.  The 
gain  in  votes  allowed  appellee  in  the  count  made  by  the  court  was  from 
ballots  in  wbloh  the  Gt«ncil  murk  had  apparently  been  ,  made  under  the 
rooster,  tbe  democratic  device,  and  in  the  square  opposite  the  najue  of  ap- 
pellee; the  effect  of  such  a  niitrklng  of  the  ballot  being  of  course  to  oouDt 
tbe  vote  for  the  entire  Democratic  ticket,  except  the  candidate  for  clronlt 
clerk,  as  to  which  office  the  vote  would  go  to  the  candidate  therefor  upon 
the  Bepublioan  ticket.  It  further  appears  tbat  the  ballots  that  contained 
Buoh  vote  as  wetw  thus  received  by  oppellee,  were  found  nnd  taken  from  tbe 
top  of  the  bundle  of  ballots.  In  uther  words,  the  loss  of  votes  to  appellant, 
and  the  gain  to  appellee  wns  from  ballots  taken  from  the  tops  of  the  bundles 
In  the  two  procinots  of  East  Fork  and  Randolph, 

The  election  olHcers  In  their  testimony,  aud  b;  their  certlflcat»«  mads  at 
the  close  of  the  polls  on  the  da;  of  the  eleotloii,  state  that  the  stnilgbc  Dem- 
ocratic ticket  received  1U3  votes  in  East  Fork  Precinct,  und  136  In  Randolph 
Precinct.  By  the  recount  of  the  court  It  is  made  to  appear  tbat  the  election 
officers  overlooked  one  fourth,  or  twenty  three  stencil  marks  in  the  s<iuares 
opposite  appellee's  name  in  East  Fork,  and  fourteen  In  Randolph  Freclnot, 
and  the  ballots  show  that  no  stencil  marks  were  overlooked  by  the  offlcers 
in  an;  other  race  on  any  other  ticket.  This  fact,  together  with  the  further 
foot  that  there  is  no  proof  or  even  suspicion  that  the  election  offloere  acted 
either  negligently  or  corruptly.  Is  sufficieat  to  create  a  strong  presumption, 
II  Indeed  it  Is  not  conclusive  proof,  that  tbe  additional  stencil  marks  found, 
on  the  recount  are  to  quote  the  language  of  counsel,  the  product  of  fraud  on 
the  part  of  either  Interested  parties  or  corrupt  partisans.  The  weight  of  tbe 
evidence  conduces  to  show  tbat  tbe  stencil  marks  In  the  squares  opposite 
appellee's  name  on  the  ballots  In  controversy,  were  made  with  different  Ink 
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to  those  appearlDR  under  the  Demooralto  device  on  the  same  ballot.  Those 
under  the  Demooratlo  device  were  made  of  black  ink;  opposite  appellee's 
name  they  were  of  blue  or  purple  oolor  like  that  of  Arnold's  jug  ink. 

The  manner  in  which  the  ballots  were  examined  and  counted  by  the  elec- 
tion offloers  in  the  East  Fork  and  Randolph  Precincts  as  testified  to  by 
tbem  shows,  as  we  think,  that  it  could  hardly  hare  been  possible  that  they 
-omitted' to  count  for  appellee  thirty -seven,  or  any  number  of  votes  to  which 
he  was  entitled.    Moreover,  the  count  was  made  in  the  presence  of  inspectors 
representing  the  contending  parties  and  candidates,  and  it  is  not  likely  that 
they  would  have  overlooked  such  loss  of  votes  to  one  candidate.    From  the 
foregoing  facts  it  is  manifest  that  the  ballots  in  this  case  were  not  only  not 
guarded  or  preserved  by  the  county  clerk  with  that  '*  zealous  care  which  will 
contravene  all  suspicion  of  substitution  or  change,"  but  that  they  were  so 
■exposed  as  to  have  afforded  an  opportunity  to  be  tampered  with,  and  to  such 
4m  extent,  that  they  were  apparently  tampered  with  before  the  recount  by 
the  court.    Tested  by  the  rule  announced  in  the  authorities,  supra,  the  bal- 
lots do  not  present  that  presumption  as  to  their  Integrity,  that  will  entitle 
them  to  overthrow  the  official  returns  and  certificate  received  by  appellant. 

It  appears  that  the  circuit  court  was  in  session  when  the  petition  was  filed 
by  appellee  inaugurating  this  contest,  and  that  on  the  day  following  the 
filing  thereof  the  judge  of  the  circuit  court,  by  request  of  the  parties,  opened 
and  counted  the  ballots,  and  made  the  results  of  such  count  a  matter  of 
record;  but  it  is  expressly  stated  in  the  order  in  regard  thereto  that  "the 
<X)urt  was  not  asked  to  and  did  not  pass  upon  the  legality  of  any  ballot." 

The  evident  purpose  of  such  counting  of  the  ballots  was  merely  to  preserve 
the  ballots  intact  as  they  then  appeared.  The  appellant  had  not  then  filed 
his  answer,  or  otherwise  made  known  his  defense.  We  fail  to  see  how  such 
action  by  the  court  can  be  relied  on  by  appellee  as  an  estoppel.  As  a  matter 
of  fact,  it  was  not  so  treated  by  the  lower  court,  as  the  issues  were  there- 
after formed  by  the  filing  of  the  answer  and  other  necessary  pleadings,  the 
proof  was  taken,  and  the  trial  upon  the  pleadings  and  proof  resulted  in  all 
respects  as  if  the  first  recount  had  not  been  made. 

We  think  the  questions  herein  passed  upon  decisive  of  the  case,  and  hence 
have  not  thought  it  necessary  to  consider  others  that  have  been  attempted 
to  be  raised  in  the  record.  Upon  the  whole  record  we  are  of  opinion  that 
the  lower  court  should  have  adjudged  appellant,  instead  of  appellee,  entitled 
to  the  office  in  controversy. 

Wherefore,  to  the  end  that  appellant  may  yet  be  declared  elected  and  ad- 
judged entitled  to  the  office  of  circuit  court  clerk  of  Metcalfe  county,  the 
judgment  is  reversed  and  cause  remanded  for  that  purpose  and  for  further 
proceedings  consistent  with  this  opinion. 


HUGHES,  &c.  V.  BENT,  &c. 

(Filed  June  20,  1904.) 

1.  Will  —  Construction —Vesting  of  title— Immediate  possession  —  Estato 
held  by  trustee — Secret  trust — Mary  L.  Johnson,  deceased,  owned  at  her 
death  a  one  undividel  sixth  interest  in  a  lot  on  Fourth  street  in  the  city  of 
liouisville,  and  the  question  in  this  case  is,  whether  under  her  will,  said 
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IntereHt  was  disposed  of,  and  It  so.  whether  b;  the  t«miB  of  her  will,  saoh  an 
ectat«  Id  poaseMlali  waB  thereby  vented  In  her  toar  graiidohlldren  »8  would 
ftntborlte  a  ooart  to  daort<e  a  sale  thet«o(  upon  the  petition  of  aonie  of  th^ 
Joint  owners  of  the  entire  lot  against  the  others,  under  subeeotlon  i,  aeotloir 
490,  Civil  Code,  proTldlng  for  a  sale  of  such  property  "1(  the  estate  be  Id 
pOBsesslon,  and  the  property  oan  not  be  divided  wlthont  materially  Impair- 
ing Its  value, "  80  aB  to  pass  a  Kood  title  to  the  pumhaser  at  saoh  sale.  The- 
will  of  Mrs.  Johnson,  after  making  certain  apeclflc  devlBes,  made  tbe  follow- 
ing bequest;  "The  remainder  of  everything  I  posseHs  I  leave  as  a  ncrecL 
trust  to  my  daughter,  Uary  C.  Wooldrldge,  and  know  that  she  will  falthfully 
oarry  ont  my  wishes  regnrdlns  It. "  The  saored  trust  referred  to  was  con- 
tatoed  In  a  separate  paper  whioh  was  held  to  be  a  part  of  the  will  and 
wbioh  Is  as  follows;  "I  want  Chamle  (Mrs.  Wooldrldge)  to  keep  two  pewc 
In  Christ's  Church  as  long  as  her  father  lives,  just  as  I  have  done,  and  I 
want  one  of  them  kept  Id  bis  name.  I  want  her  to  give  1100  yearly  to  the' 
'Home  of  the  Innooents,'  In  her  father's  name,  as  long  as  he  lives.  I  want 
her  to  use  for  ber  father's  personal  support,  such  portof  the  Income  from 
what  I  leave,  as  In  her  judgment  shall  seem  fit,  but  she  is  to  be  the  sola 
Judge  of  bow  much,  or  how  little,  or  whether  any  shall  be  applied  Id  Ihla 
way.  I  want  her  to  oare  for  my  old  servant,  Emma  Wright,  when  she  abalL 
beoome  unfit  tor  work,  either  from  age  or  Infirmity.  The  balance  of  the 
Inoome  I  want  her  to  use  tor  the  eduoation  of  my  tour  grandchlldraD.  Ab 
the  death  of  her  father  I  want  the  principal  put  fn  trust  tor  my  four  grand- 
children. Chamle  may  Invest  any  part  of  my  estate  as  she  shall  see  fit."' 
Held — That  exclusive  of  the  speoiflc  bequests  to  Mrs.  Wooldrldge  In  her 
OWD  right,  the  will  devises  all  of  the  estate  of  the  testatrix  to  Mrs.  Wool- 
drldge In  trust  tor  her  tour  grandohlldren,  subject  to  the  charge  for  the- 
poyroeot  of  the  annual  contribution  to  the  Home  of  the  Innocents,  the  pew 
rent,  the  support  of  Mrs.  Wooldrldge's  father,  and  Emma  Wright,  and  tb» 
eduoation  of  the  tour  grandobildren. 

S.  Chaises  upon  property— The  fact  that  the  charges  upon  the  property 
may  consume  It  all,  oan  not  alter  the  character  of  the  title,  or  obstruct  ItB 
regular  transmission  aooording   to  the  expressed  intention  of  the  testatrix. 

8.  Duties  as  trustee — After  undertaking  to  discharge  the  duties  i^uired 
Of  her  by  the  will  as  trustee,  Mri.  Wooldrldge  can  not  be  heard  to  deny  the- 

1.  Beneficial  Interest— Title— Possession— Under  the  will  Mrs.  Wooldrldge 
Is  to  take  no  beneficial  Interest  In  any  port  of  her  mother's  fstate,  except. 
the  property  speolflcally  devised  to  her.  All  the  remainder  of  the  estate 
being  devised  in  trust  to  the  grandchildren,  the  title  thereto  vested  In  them 
Immediately  upon  the  death  of  the  testatrix,  subject  to  the  charges  thereon 
QSiiied  In  the  will,  nod  Is  a  vested  estate  In  possession.  The  possession  of 
the  trustee  Is  the  possession  of  the  cestui  que  trnst,  and  there  con  be  no 
doubt  that  Che  Infants  were,  In  the  meaning  of  siibEectlon  2  of  section  496  of 
the  Civil  Code,  In  poaaeflslon  of  the  real  estatij equally  with  their  co-tenanU; 
and,  therefore,  the  chancellor  hnd  Jurisdiction  to  decree  the  sale  of  the  prop- 
erty, and  the  eiceptlons  to  the  report  o(  snle  by  the  purchaser  were  properly 
overruled. 

C.  M.  Lindsay,  W.  W.  &  J.  B.  Watts  for  appellant. 

E,  L.  McDonald  for  Wooldrldge, 

Kohn,  Balrd  &  Spindle  for  Louisville  City  National  Bank 

Alex.  Q.  Barrett  and  J.  W.  Barr,  Jr.  for  appellees. 
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Appeal  from  Jeffergon  Circuit  Court.  Chauoery  Branoh,  First  DItIsIoh.   . 
Opinion  of  the  oourt  by  Judge  Settle. 

This  is  an  appeal  by  the  purohaser  at  a  judicial  sale  from  an  order  OTer- 
rullng  his  exceptions  and  confirming  the  report  of  sale. 

The  action  is  under  section  400,  subsection  2,  Civil  Code,  and  was  brought 
by  some  of  the  joint  owners  against  the  others,  to  obtain  a  decree  for  the  sale 
of  lot  986  Fourth  street,  in  the  city  of  Louisville,  and  for  division  of  the  pro- 
ceeds, because  the  property  could  not  be  divided  without  materially  impair- 
ing its  value.  The  property  had  formerly  been  held  in  trust  for  Mrs.  Fannie 
S.  Bailey,  and  at  her  death  descended  to  her  four  living  sisters,  and  the 
descendants  of  her  deceased  brother  and  sister,  they  becoming  invested  a» 
tenants  in  common  in  fee  with  the  entire  legal  and  equitable  title.  Mrs. 
Mary  L.  Johnson  was  one  of  the  living  sisters  of  Mrs.  Bailey,  who  after  her 
death,  became  the  owner  of  an  undivided  one-sixth  part  of  the  property  in 
fee  simple.  After  thus  acquiring  the  interest  in  the  real  estate  by  the  death 
of  her  sister,  Mrs.  Bailey,  Mrs.  Johnson  herself  died  testate.  Her  will, 
which  was  duly  admitted  to  probate  by  the  Jefferson  County  Court,  is  aa 
follows : 

"Louisville,  Ky.,  January  26.  1808. 

**I.  Mary  Lawrence  Johnson,  do  make  this  my  last  will  and  testament, 
revoking  all  others.  In  view  of  the  fact  that  my  daughter,  Mary  C.  Wool- 
ridge,  will  inherit  a  large  estate  left  me  by  my  father  and  mother,  I  be* 
queath  to  her  the  small  sum  of  $600. 

'*I  make  this  explanation  in  the  beginning,  that  my  will  may  not  be  con- 
sidered unjust  or  peculiar.  I  leave  to  my  daughter,  Biary  C.  Woolridge, 
my  carriage  and  hories,  and  the  entire  contents  of  my  house,  during  her 
life.  At  her  death  to  be  divided  equally  lietween  my  grandchildren.  To 
each  one  of  my  four  grandchildren,  Powhatan  Johnson  Woolridge,  Annie 
May  Woolridge,  Mary  Tyler  Woolridge  and  Charles  E.  Johnson  Woolridge,  I 
give  and  bequeath  thirty  shares  of  stock  in  the  Columbia  Finance  and 
Trust  Co.  At  the  death  of  any  one  of  the  four  (being  unmarried)  his  or  her 
shares  to  go  co  the  surviving  brothers  and  sisters.  The  remainder  of  every- 
thing that  I  possess  I  leave  as  a  sacred  trust  to  my  daughter,  Mary  C.  Wool- 
ridge, and  know  that  she  will  faithfully  carry  out  my  wishes  regarding  it. 
I  desire  that  no  inventory  to  taken  of  my  effects. " 

By  a  short  writing  on  the  same  paper  with  the  will,  but  appearing  below 
the  signature  of  the  testatrix  to  that  instrument,  the  daughter,  Mrs.  Wool- 
ridge, was  apix)inted  executrix  of  the  will.  This  writing  was  also  signed 
by  the  testatrix.  Below  this  writing,  and  also  on  the  same  paper,  is 
another,  signed  by  the  husband,  in  which  he  approved  the  provisions  of  the 
will,  and  oonsented  to  the  making  thereof  by  the  wife. 

The  '*sacred  trust"  referr<Kl  to  iu  the  will  is  contained  In  a  separate  paper 
over  the  signature  of  the  testatrix  written  at  the  time  of  the  writing  of  the 
will,  and  Is  as  follows:  **I  want  Chamle  (Mrs.  Woolridge)  to  keep  two  pews 
In  Christ's  Church  as  long  as  her  father  shall  live,  just  as  I  have  done,  and  I 
want  one  of  them  kept  in  his  name.  I  want  her  to  give  $100  yearly  to  the 
Home  of  the  Innocents,  in  her  father's  name,  as  long  as  he  lives.  I  want 
her  to  use  for  her  father's  personal  support,  such  part  of  the  income  from 
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-which  I  losTe  at  In  her  JndKtnent  shall  Mem  flt,  bat  the  ta  be  tbe  lole  Judge 
-of  bow  muoh,  OF  how  little,  or  wbether  an;,  ahall  be  applied  In  thli  wa?. 

"I  want  her  to  care  for  my  old  lerTanli,  Emma  Wright,  when  sbe  ihall 
beoome  onDt  for  vork.  either  from  age  or  InQrraltleB.  The  balanoe  of  the  In- 
-oome  I  nant  her  to  nw  for  the  education  ol  my  fonr  giandohlldren.  At  the 
'ileath  o(  her  father,  I  want  tbe  principal  put  In  trust  for  my  four  grandchll- 
•dren.  Chamie  may  sell  and  inveat  any  part  of  my  estate  as  she  shall  see  Bt." 

The  real  estate  in  question  Is  a  part  of  that  disposed  of  by  tbe  residuary 
■-clause  of  tbe  will,  and  It  1b  Inslstetl  fur  the  purohnser  that  the  "sacr^ 
trust"  mentioned  by  the  will  la  a  secret  yet  enforclble  trusb,  and  that  such 
part  of  the  Income  during  the  life  ol  Cbarles  F.  Johnson  as  Is  not  exhausted 
by  tbe  charges  for  pew  rente.  Home  of  tbe  Innocents,  support  of  Cbarles  F. 
-Johnson,  and  Emma  Wright,  and  education  ot  the  four  grandchildren,  Is 
not  disposed  of,  and  as  to  surb  surplus  Inoome  there  U  a  resulting  trust  Id 
favoF  of  the  heir  at  law,  Mary  C.  Woolrldge,  during  her  tnther's  life:  that 
by  the  direction  of  the  sacred  trust,  to  put  the  whole  In  trust  for  the  four 
^grandchildren  at  Charles  F.  Johnson's  dentb,  they  are  (clren  no  estnte  In 
remalDder,  and  that  this  estate  In  remainder  of  the  Infants  is  not  an  estate 
In  possession  ;  therefore,  the  oourC,  under  tbe  decision  In  DIneen  v.  Hail,  S8 
Ky.  Law  Kep.,  Ifllo.  has  no  Jurisdiction  to  sell  tbe  property  under  the  sec- 
tion of  the  Code,  supra. 

Our  construction  of  the  will  Is  that  escliiRlve  ot  tbe  speclQc  bequests  to 
Urs.  Woolridge  In  her  own  right,  it  devises  all  of  the  estate  of  tbe  testatrix. 
Co  Mrs.  Woolrldge  in  trust  for  the  four  grandchildren,  subject  to  n  charge 
for  the  payment  ot  tbe  annual  contribution  to  Che  Home  of  tbe  Innocents, 
•the  pew  rent,  tbe  support  of  Charles  F.  Johnson  and  Emma  Wright,  and 
the  education  ot  the  grandchildren.  Tbe  fact  chat  the  charges  upon  Che 
property  may  consume  iC  all.  can  not  niter  the  character  ot  Che  title,  or  ob- 
-sCruct  its  regular  transmission  acconllDK  to  the  expressed  Intention  of  the 
testatrix. 

In  Bowling  v.  Dobyns,  Adm'r,  6  Dana.  441,  It  is  said  In  an  opinion  by 
■Judge  Ewlng;  "Whether  a  devise  Is  made  to  an  eiecutor  for  the  payment 
of  debts,  or  a  power  to  sell  tor  that  purpose,  or  a  chnrge  Is  otherwise  im- 
posed on  tbe  estate  for  that  object,  or  other  special  objects,  it  has  been  con- 
strued as  a  charge  merely,  and  not  as  an  Impediment  to  tbe  devise  or  de- 
scent of  the  tees  or  freehold. " 

The  fact  Ctiat  the  will  icself  declares  that  the  property  referred  to  therein 
as  the  ■■remnlnder  of  everything  I  possess,"  was  left  to  Mrs,  Woolrldge  as 
a  sacred  trusC.  show  that  there  was  an  agreement  or  understanding  hMween 
her  and  her  mother  as  to  the  nature  and  scope  of  the  Crust,  and  the  iden- 
tification of  the  separate  paper  containing  the  provision  of  the  trust,  leaves 
no  doubt  as  to  the  Identity  of  the  beneflclarles,  or  ot  their  Interest  in  the 
«8tate  devised,  and  makes  IC  proper  Co  treat  tbe  paper  as  a  part  of  the  will, 
and  to  seek  Its  aid  In  construing  that  instrument.  After  undertaking  to 
discharge  the  duties  required  of  her  by  the  will  as  trustee,  we  do  not  think 
Mrs.  Woolrldge  can  be  heard  to  deny  the  tmst. 

We  do  not  regard  DIneen  v.  Hall,  supra,  as  nuthoriCy  In  point.  In  that 
-case  it  was  held  Chnt  It  was  noC  proper  to  decree  the  sale  of  real  estate  under 
section  400,  subsection  S,  Civil  Code,  In  which  a  father  owned  a  life  estate 


^* 


r 


^r 


L.  *  K.  B.  B.  00.  y.  logsdon's  adm'b. 


457 


I 


«8  tenant  by  the  curtesy  and  his  Infant  children,  the  remainder,  as  they 
were  not  joint  owners  of  the  property  In  the  meaning  of  the  section  of  the 
Code,  snpra,  the  possession  helnir  In  the  father  for  life  to  the  exclusion  of 
the  Infant  during  that  period.    (Malone,  &o.  ▼.  Conn.,  &c.,  96  Ky.,  93. ) 

Id  the  case  at  bar  the  Interest  of  the  Infant  Is  not  an  interest  In  remain- 
der, hut  a  fee  simple,  with  the  legal  title,  It  is  true,  in  the  trustee,  their 
mother,  subject  to  certain  charges  put  upon  the  property  by  the  provisions  of 
the  will.  The  language  of  the  will  clearly  indicates  that  Mrs.  Woolrldge  Is 
to  take  no  beneficial  interest  In  any  part  of  her  mother's  estate  except  the 
^500  and  articles  of  personal  property  therein  specifically  bequeathed  to  her. 
'"All  the  remainder"  of  everything  the  testatrix  possessed,  went  to  Mrs.  Wool- 
ridge  under  the  provision  of  the  will  creating  the  trust.  So  even  if  the  In- 
terest taken  by  the  grandchildren  is,  as  argued  by  one  of  the  counsel,  only 
an  equitable  fee  simple,  it  vested  immediately  upon  the  death  of  the  testa- 
trix subject  to  the  charges  upon  the  estate  named  in  the  will,  and  in  any 
event  was  and  is  a  vested  interest  in  possession.  The  fact  that  the  trustee 
has  in  this  case  authority  under  the  will  to  sell  the  trust  property  and  re- 
invest the  proceeds  as  her  judgment  may  dictate,  even  without  the  aid  or 
supervision  of  a  court  of  equity,  does  not  destroy  the  trust,  though  it  will 
relieve  the  purchaser  of  such  property  of  looking  to  the  reinvestment  of  the 
proceeds.  The  possession  of  the  trustee  is  that  of  the  cestuis  que  trust. 
There  can,  therefore,  be  no  doubt  that  the  infants  were,  in  the  meaning  of 
subsection  2  of  section  490  of  the  Code,  in  possession  of  the  real  estate,  pur- 
-chased  by  appellant  equally  with  their  co-tenants  at  the  time  of  the  sale. 

We  are  of  opinion  that  jurisdiction  to  sell  for  indivisibility  exists  in  this 
ease  and  that  appellant  can  not  be  disturbed  in  his  possession.  It  follows, 
therefore,  that  the  chancellor  properly  overruled  his  exceptions,  and  con- 
firmed the  report  of  sale. 

Wherefore,  the  judgment  is  affirmed. 

Whole  court  sitting. 
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LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.   LOGSDON'S  ADM'R. 

(Filed  June  30,  1904.) 

1.  Railroads— Killing  of  child  straying  on  railroad  track —Presence  not 
anticipated  and  not  discovered— Liability  of  defendant — Where  the  evidence 
shows  that  a  child  under  three  years  of  age,  whose  parents  resided  in  a  house 
near  the  railroad  track,  wandered  out  on  the  track  about  UM)  yards  from  the 
house,  and  was  run  over  and  killed  by  a  passing  freight  train  at  a  point  on 
the  track  where  its  presence  was  not  anticipated  and  was  not  discovered  by 
the  trainmen  until  the  engine  was  within  sixty  or  seventy  feet  of  it,  and  it 
was  impossible  then  to  save  it,  the  company  is  not  liable  for  causing  its 
death,  and  a  peremptory  Instruction  should  have  been  given  by  the  court  to 
the  jury  to  find  for  the  defendant. 

2.  Trespassers— Lookout— Discovery  of  peril— In  towns  or  cities,  or  where, 
from  any  reason,  the  presence  of  persons  on  the  track  should  be  anticipated, 
it  Is  the  duty  of  railroad  men  to  keep  a  lookout  in  front  of  moving  trains; 
but  at  other  points  of  the  road  they  are  under  no  obligation  to  keep  a  look- 
out for  trespassers  on  the  track,  but  only  to  use  all  reasonable  care  to  pre- 
vent injury  to  them  after  their  x)erll  is  discovered.  The  reason  of  this  rule 
is  not  that  the  i)erson  Injured  is  guilty  of  contributory  negligence  in  placing 
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hliDBelC  In  danger,  but  the  rule  retts  on  tb«  (tronnd  that  the  mllroad  oom- 
panr  owes  him  no  Autj  until  his  peril  la  dUoovered. 

8.  Infanta— Neither  an  Infant  under  three  f  ears  of  age,  nor  an  Idiot,  can 
be  held  liable  for  a  tre«pau  or  tor  oonCrlbutor?  negllKenoe.  If  either  etraTi 
on  the  pram l«es  of  another  and  gets  hurt,  no  blame  attaahei  to  him,  bntlf 
^hlle  there  and  at  a  place  where  the  presence  of  Btrangera  la  not  anticipated, 
be  gets  hurt,  the  owner  of  the  place  la  not  reeponalble  for  the  tnjui;  when 
he  does  not  know  ot  the  danger  In  time  to  avoid  It  b?  the  exercise  ot  oi^ 
dinar;  oare,  after  the  peril  Is  dlaoovered. 

4.  Breaoh  of  duty— A  railroad  oompanj  has  the  eicluslve  poaaesBlon  ot  Its 
right  ot  way  and  sCanda  Just  as  the  owner  of  any  other  premises  so  far  as 
strangers  coming  on  it  are  ooncerned.  At  ordinary  places  along  the  track 
the  presence  ot  persona  on  the  right  ot  way  la  not  to  be  anlti^lptited,  there- 
fore, no  lookout  for  them  need  be  maintained.  Every  action  for  negligence 
rests  on  a  breach  of  duty.  If  there  has  been  no  duty  broken  there  boa  been 
DO  wroug  and  there  can  be  no  leoovery. 

4.  Same — An  Infant,  three  years  old.  or  an  Idiot  can  nO  more  recover  than 
an  adult,  unless  there  has  been  a  breaoh  of  duty  on  the  part  of  the  defend- 
ant, and  ha  can  no  more  complain  than  an  adult,  that  a  lookout  was  not 
kept  at  a  place  where  the  presence  of  persons  was  not  to  be  anticipated. 

Benjamin  D.  Warfield,  Puaten  &  Moorman  and  Edward  W.  Htnes  for  ap- 
pellant. 

5.  M.  PaytOD  for  appellee. 
Appeal  from  Hardin  Circuit  Coort. 
Opinion  of  the  court  by  Judge  Hobaon. 

Appellee's  Intestate,  an  Infant  under  three  years  of  age,  was  strack  and 
killed  by  one  ot  appellant's  freight  trains,  and  this  action  was  Instituted  by 
the  administrator  to  recover  for  his  death,  resulting  In  a  verdict  end  judg- 
raent  In  his  favor  for  11,900.  The  only  question  we  deem  It  neoesaary  to 
consider  on  the  appeal  Is,  whether  the  evidence  warranted  a  recovery.  The 
facts  ahown  are  as  follows : 

.  The  infant  was  the  child  of  a  section  hand  of  appellant,  whose  house 
stood  beside  the  railroad  track  and  within  thirty  feet  of  It.  Just  before  the 
ohlld  was  kllleil  the  father  went  ncroas  the  railroad  and  np  It  abont  SCO 
yarda  to  a  spring  for  a  bucket  of  water.  When  he  left  the  bouse  the  child 
was  In  the  rear  of  the  house  playing  with  Bome  brick,  Its  mother  being  tn 
the  yard  behind  the  house  at  work.  While  the  father  was  gone,  the  child 
wandered  out  of  Che  house  and  upon  the  railroad  tntck,  where  he  was  niD 
over  and  killed  by  a  passing  freight  train,  about  ]H0  yards  from  the  bouee. 
A  hoop,  which  was  his  favorite  plafthlng.  was  found  near  his  bod;,  with 
blood  on  It.  The  house  wus  out  in  the  oountry  and  the  child  was  not  on  or 
near  o  public  crossing  The  proof  for  the  npptiUee  showed  that  no  warning 
from  either  bell  or  whistle  was  given  by  the  tmlnmen  until  the  stop  slgQal 
was  soundi:>[l,  and  this  was  about  the  time  the  child  was  struck.  The  place  of 
the  accident  could  be  seen  from  the  direction  of  the  nppronohlng  tmin  for  a 
distance  of  4B0  yorris,  unil  It  may  be  concluded  from  the  evldei.ce  that  those 
In  charge  of  the  train  could,  by  the  eierciae  of  ordinary  care,  have  seen  the 
child  If  ho  was  on  the  track,  or  very  near  it.  In  time  to  stop  the  train  before 
striking  bim.     Xo  witness  fur  appellee  saw  the  child  after  be  left  the   house 
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and  before  he  was  killed.  But  it  is  iDsisted  that  it  may  be  inferred  from 
the  evidenoe  that  the  child  was  following  his  father  up  the  railroad  track ». 
rolling  his  hoop  when  he  was  struck.  The  court  refused  to  give  the  jury  % 
peremptory  instruction  to  find  for  the  defendant  on  the  plaintiffs'  evidence  ^ 
and  the  defendant's  testimony  was  then  introduced.  The  engineer  stated) 
that  as  the  train  approached  the  point  where  the  child  was  killed,  it  was  on^ 
a  curve,  his  position  being  on  the  outer  line  of  the  curve  so  that  the  loco  ^^ 
motive  obstructed  his  view,  and  he  did  not  see  the  child  at  all.  The  fire  - 
man  who  was  on  the  other  side  of  the  engine,  said  he  was  firing  the  locomo-. 
tlve  as  the  curve  was  rounded,  and  when  he  finished  that  and  looked  ahead^ 
he  saw  the  boy  sixty  or  seventy  feet  ahead  of  the  engine  and  at  once  gava 
the  alarm  to  the  engineer,  who  immediately  reversed  the  engine  and  stopped 
the  train  as  soon  as  it  could  be  done,  but  too  late  to  save  the  child.  Tha 
coDdnctor  was  in  the  caboose  at  the  rear  of  the  train,  but  could  not  see  fronx 
hie  position  the  track  in  front  of  the  locomotive,  and  none  of  the  brakemeiw 
were  on  the  lookout. 

It  is  conceded  that  under  the  repeated  adjudications  of  this  court,  thera 
conld  be  no  recovery  for  the  death  of  an  adult  under  the  proof.  But  it  i& 
insisted  that  a  different  rule  applies  to  a  child  of  such  tender  years.  Th& 
evidence  is  not  sufDcient  to  show  that  the  trainmen  in  fact  saw  the  child  ii^ 
time  to  have  saved  him.  The  only  ground  for  recovery  is,  that  if  they  ha^ 
been  on  the  lookout  and  had  exercised  proper  care,  they  might  have  seen  him 
in  time  to  stop  the  train  before  striking  him.  In  towns  or  cities,  or  where,^ 
for  any  reason  the  presence  of  persons  on  the  track  should  be  anticipated^ 
it  is  the  duty  of  railroad  men  to  keep  a  lookout  in  front  of  moving  trains^ 
bat  at  other  parts  of  the  road  they  are  under  no  obligation  to  keep  a  lookouts 
for  trespassers  on  the  track,  but  only  to  use  all  reasonable  care  to  prevent^ 
injury  to  them  after  their  peril  is  discovered.  The  reason  for  the  rule  is  not 
that  the  person  injured  is  guilty  of  contributory  negligence  in  placing  himself* 
on  the  track  or  in  a  place  of  danger.  The  rule  rests  on  the  ground  that  the^ 
railroad  company  owes  him  no  duty  until  his  peril  is  discovered.  If  tha 
child  and  his  father,  in  the  case  before  us,  had  been  together  on  the  track  and 
both  had  been  killed,  there  could  have  been  no  recovery  for  the  death  ot 
the  father,  and  it  is  hard  to  see  why  a  different  rule  should  apply  to  the. 
child,  if  the  company  was  not  under  obligation  to  anticipate  the  presence  of 
either  on  the  track  or  to  maintain  a  lookout  for  persons  at  that  point* 
While  there  is  some  conflict  in  the  cases  on  the  question,  the  decisions  of 
this  court  are  uniform  in  holding  that  the  case  of  a  child  stands  just  as  that 
of  a  grown  person  in  cases  of  this  character.  In  Given 's  Adm'r  v.  Ken- 
tucky Central  R.  B.  Co.,  12  Ky.  Law  Bep.,  050,  a  child  nine  years  old  was. 
killed  by  a  train,  when  no  signal  of  its  movement  was  given.  The  court  in. 
discussing  the  duties  of  the  trainmen,  said:  '**They  are  not  required  to  pre^ 
sume  that  any  one  will  trespass  upon  the  exclusive  right  of  way  of  the  com< 
pany,  and  they  are,  therefore,  not  bound  to  be  on  the  lookout  for  tre&imsa- 
ers,  but  only  to  avoid  injury  to  them,  if  possible,  when  their  presence  an^ 
liability  to  danger  become  known.  This  rule  applies  in  the  case  of  a  child 
jnst  as  it  does  in  that  of  a  grown  person.  If  those  operating  a  train  were, 
required  to  look  out  and  guard  against  danger  to  children  trespassing  upoi^ 
the  track,  then  this  would  necessarily  afford  an  opportunity  to  see  all  othev> 
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9enons  who  mlgbt  be  apon  It  and  Id  daogar.  Undonbtedlj  a  greater  it- 
-gret  of  care  Is  required  of  them  aa  to  ohlldren  not  old  enough  to  be  awan 
of  the  daofter,  th&n  aa  to  growu  perHone,  when  the;  have  been  once  ttlscor- 
ered  upon  or  nenr  the  traok;  but  until  their  presence  la  hnonn,  the  rule 
Appllee  equally  to  both.  An  ezoeptlon  to  the  rule  exlata,  bovever,  where  a 
trotn  Is  paaaing  through  a  town  or  oily  and  where  people  ore  likely  to  ortw 
the  traok  at  any  point,  and  are  known  to  be  In  the  habit  of  doing  so  by 
4hose  operating  the  train.  In  such  a  case  there  la  oonatant  danger  Ut  lite: 
and  out  of  regard  for  It,  those  In  chivrge  of  a  train  miiat  look  out  for  persooa 
who  may  be  upon  the  track,  and  give  auoh  notice  of  lla  approach  and  inore- 
menta,  and  eo  regulate  Its  speed  as  ts  likely  to  warn  them  of  danger,  and 
enable  them  to  get  out  of  the  way." 

In  MoDemiott  v.  Kentucky  Central  B.  B.  Co..  03  Ky.,  408,  a  boy  eight 
years  old  was  hurt  In  the  aaine  woy,  nnd  In  answer  to  the  argument  that  do 
lookout  was  maintained,  the  court  said:  "And  the  fact  that  suoh  trespasser 
is  an  Infant  does  not  nSect  the  legal  rights  of  the  company,  because  elgnali 
-of  nn  approaching  engine  must  be  given  and  overalghtof  the  tracks  exercised 
UDlforml;  and  habitually,  or  not  at  all,  and  for  the  protection  and  safety  of 
all  trespHBBera  or  none." 

In  L.  &  N.  B.  B.  V.  Webb,  99  Ky.,  S4S,  the  question  waa  again  made,  and 
the  court  anld:  "The  well-settled  rule  In  such  caeea  is,  that  a  child  la  re- 
quired to  exercise  only  such  a  degree  of  diGcretlon  and  care  aa  may  be  rea- 
Honably  expected  of  children  at  hla  age  nnd  Intelligence  In  any  given  cll- 
cunistanoea  of  danger;  but  the  mere  Immature  age  of  the  peraon  Injured, 
«an  not  be  allowed  to  have  the  eEFent  to  raise  n  duty  when  none  otherwise 
©listed." 

This  question  was  again  present)^,  after  n  change  In  the  membership  of 
the  court.  Id  Becker  v,  L.  &  N.  li.  B.  Co.,  110  Ky.,  474,  and  the  case  was 
allowed  to  go  to  the  jury  only  on  the  question  whether  the  engineer  In  fact 
Haw  the  child  In  time  to  avoid  Injuring  him  after  his  peril  was  discovered. 
It  was  also  slnoe  presented  In  Goodman's  Adm'r  v.  h.  &  N.  B.  B.  Co..  35 
Ky.  Law  Bep. ,  tOSn,  and  the  same  rule  waa  adhered  to.  The  court  said: 
"*  'Trains  must  be  run  on  schedule  time,  nnd  no  duty  la  Imposed  upon  those 
In  charge  to  atop  or  slow  up  at  the  appe(ir,inot>  upon  the  track  of  objects,  the 
Datlire  of  which  Is  only  dlscernnble  upon  near  approach.  It  the  object  seen 
by  Robert  Wllkerson  had  been  nt  a  hlghwiiy  crossing,  or  In  the  street  of  a 
town  or  city,  where  the  presence  of  small  children  might  be  suspecKd,  a 
different  case  would  be  presentpd  nnd  n  different  standard  of  diligence 
could  have  been  required.  Appellee's  engineer  had  no  more  reason  to  sup- 
pose an  Infnnt  would  be  upon  their  ttnct  iit  the  point  where  the  accident  In 
this  case  occurred  than  an  adult,  and  owed  uo  higher  degree  of  diligence  to 
them  than  to  an  adult." 

In  Louisville  &  Frankfort  B.  B.  Co.  v.  Mlllon,  53  Ky..  HI,  decided  lo  the 
year  185S,  It  WHS  held  that  the rt- was  no  linblllty  on  the  part  of  a  railroad 
company  for  atock  killed  by  its  trains,  unless  the  animal  destroyed  was  ob 
served  in  sufficient  time  to  enable  those  In  charge  of  the  train  to  avoid  the 
Injury  by  ordinary  care.  This  was  followed  In  Louisville  Sc  Frankfon  Ky. 
■Co.  V.  Ballard,  W  Ky.,  177,  deilded  In  the  auminer  of  1861),  end  In  O'Ban- 
oon  T.  Louisville,  &c.,  R.  R.  Co.,  71  Ky.,  34B.  decided  In  1871.    It  remained 
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the  law  of  the  State  until  changed  by  the  Btatute  declarlDg  railroad  com- 
paDies  responsible  for  all  cattle  negligently  injured  by  them,  and  making- 
the  injury  of  the  stock  prima  facie  evidence  of  negligence.    As  to  cattle^ 
straying  on  the  track,  railroad  companies  are  liable  under  the  statute  if  or- 
dinaiy  care  is  not  observed  to  discover  them.    But  there  has  been  no  change- 
by  statute  as  to  persons  trespassing  on  the  track,  and  the  liability  of  raiK 
roads  for  injuries  to  persons,  whether  adult  or  Infant,  must  depend  on  com- 
mon law  principles;  for  the  statute  simply  makes  them  liable  for  injuries; 
to  cattle,  and  to  construe  such  language  to  create  a  liability  for  injuries  to. 
small  children,  would  be  unwarranted.    True,  a  child  under  seven  is  con- 
clusively presumed  incapable  of  crime,  but  a  like  prima  facie  presumptioiv 
attends  him  from  seven  to  fourteen ;   and  if  appellant  is  responsible  when 
the  child  is  under  seven,  then  it  would  be  a  question  for  the  jury,  if  he  was. 
between  seven  and  fourteen ;  whether  he  had.  suffloinnt  capacity  to  be  le- 
sponsible.    Neither  an  infant  under  three  years  old  nor  an  idiot  can  be  held 
liable  for  a  trespass  or  charged  with  contributory  negligence.    If  either  of 
them  strays  on  the  premises  of  another,  no  blame  attaches  to  him ;  but  if 
while  there,  and  at  a  place  where  the  presence  of  strangers  is  not  to  be  an- 
ticipated, he  gets  hurt,  the  owner  of  the  premises  is  not  responsible  for  his 
Injary  when  he  does  not  know  of  his  danger  in  time  to  avoid  it  by  the  exer- 
cise of  ordinary  care,  after  his  peril .  is  discovered.    He  is  not  chargeable 
with  negligence  in  not  maintaining  an  outlook ;  for  this  is  not  required  if 
the  presence  of  others  is  not  to  be  anticipated.    If  the  defendant  here  were  a 
farmer  or  a  manufacturer,  and  a  three- year-old  child  had  strayed  upon  the- 
premises  at  a  point  where  the  presence  Of  others  was  not  to  be  looked  for» 
and  had  been  run  over  because  he  was  discovered  too  late,  would  ir>  not  be 
coDoeded  that  this  was  simply  an  unfortunate  accident,  or  won  Id   it  be- 
maintained  that  a  recovery  should  be  had  because  a  lookout  was  not  kept?* 
A  railroad  company  has  the  exclusive  iiossession  of  its  right  of  way,  and 
stands  just  as  the  owner  of  any  other  premises  so  far  as  strangers  coming 
npon  it  are  concerned.    At  ordinary  places  along  the  track  the  presence  of~ 
persons  on  the  right  of  way  is  not  to  be  anticipated,  and,  therefore,  no  look- 
out for  them   need  be  maintained.    Every  action  for  negligence  rests  on  a 
breach  of  duty.     If  there  has  been  no  duty  broken,  there  is  no  wrong,  and 
there  can   be  no  recovery.    An   infant  three  years  old,  or  an  idiot  can  no 
more  recover  than  an  adult,  unless  there  has  been  a  breach  of  duty  on  the 
part  of  the  defendant;  and  he  can  no  more  complain  than  an  adult  that  a 
lookout  was  not  kept  at  a  place  where  the  presence  of  persons  was  not  to  be 
anticipated.     If  infants  were  made  an  exception   to  the  rule,  and  railroad 
companies  were  required  to  keep  a  lookout  for  them  at  all  places  along  their 
track  un  account  of  their  helplessness,  the  same  principle  would  have  to  be 
applied  to  idiots,   lunatics,   epileptics,  the  deaf,  the  blind,  and   the  like. 
This  would  destroy  the  rule  and  make  it  inconsistent  with  itself;  for  If 
the  presence  of  no  persons  Is  to  be  looked  for  on  the  track,  the  presence  of 
persons  Infirm  or  unable  to  take  care  of  themselves  is  not  to  be  anticipated ; 
and  the  defendant  can  not  be  required  to  guard  against  a  danger  which  la. 
not  to  be  anticipated  by  a  person  of  ordinary  prudence.    The  rule  announced 
by  this  court  that  the  company  is  not  responsible  for  the  injury  of  an  in- 
fant from  failure  to  maintain  a  lookout  where  no  lookout  Is  required,  as  the- 
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tiresenoe  of  peraons  is  not  to  be  antlolpated,  !■  a  neoeHaiy  corollarr  of  (be 
Vnle  laid  domi  more  thnn  flttf  Tears  a^  and  oonHlBtentlT  maintained  itnw, 
until  changed  bf  the  statute,  that  the  oompany  Is  not  liable  for  Injarj  la 
vtook  b«cBUae  DO  lookout  Ih  kept.  The  rule  so  long  maintained  li  under  ths 
principle  of  Htare  deolelB  the  law  of  the  State.  It  Is  also  in  aooord  ivltb  the 
'wetuht  of  Amerioan  authority.  (Morrlsey  t.  Eastern  B.  R.  Co.,  SO  Am. 
&ep.,  6SA1  Cauler  v.  Pittsburg,  &c.,  R.  B.  Co.,  40  Am.  Bep.,  e6a;  Penns;!- 
TanU  B.  B.  Co.  t.  McMuUen,  1B3  Fenn.  State,  IOT-,  ThoniaB  v.  Chicago, 
*o.,  B.  B.  Co.,  61  N.  W.,  967;  Matson  v.  Port  ToTOnwnd  B.  B.  Co.,  ST 
t>aolfio,  lOB;  Railway  Co.  v.  Codd,  64  Kan.,  668;  Alabama  Great  Soutbem 
R.  R.  Co.  T.  Moorer,  8  Am.  Negligence  Reports,  31T;  Ward  v.  Soutbem 
Pacific  R.  B.  Co.,  9S  L.  R.  A.,  T16;  Felton  v.  Aubrey,  74  Fed.  Bep.,  350; 
H  Shearman  &  Redfleld  on  Negligence,  eeoclon  4Sla.,  and  notes.! 

On  the  facts  shown  by  the  plaintiff,  the  court  should  hare  Instructed  the 
Jury  peremptorily  to  And  for  the  defendant.  The  former  opinion  (£6  Kj. 
Law  Rep.,  16Bfl)  Is  withdrawn. 

Judgment  reversed  and  cause  reiDAoded  for  further  proceedings  consistent 
herewith. 

Whole  court  elttlog. 

Judgxs  Nunn  and  Settle  dlsaent. 


CHENADLT,  &o.  t.  QUISENBEEBY,  &c. 
( Filed  June  SO,  1004— Not  to  be  reported. ) 

1.  Stare  decisis— This  Is  the  third  appeal  In  this  case,  and  under  the  doc- 
trtue  oC  stAre  decisis,  the  former  oplolons  must  control  the  opinion  ot  the 
Tiourt  on  this  appeal. 

2.  Verdict— Flagrantly  exoeMlve— It  there  should  have  been  a  verdict  at 
all  for  the  plaintiff,  the  sum  of  W.OOO  Is  palpably  and  Bagrantl?  afcalnst  th« 
weight  of   the  testimony,  and  should   be  reversed  for  this,  if  for  no  ottaet 

8.  Imperfect  legal  title— Prescriptive  right— While  the  appellees  evidently 
(eel  that  they  have  a  strong  moral,  if  not  a  legal,  right  to  the  land,  because 
■of  the  conveyance  to  their  remote  vendors  and  ancestor,  yet  their  chain  of 
«ltle  not  being  perfect,  they  can  only  recover  by  showing  a  preeortptlve  right. 

4.  Pogseaslon— Occupancy— Agency— If  one  was  In  possession  of  a  certain 
boundary  of  land  within  the  10.000-acre  survey,  and  while  thus  occupying 
tbe  certain  boundary,  acted  as  agent  of  the  appellees,  or  of  their  anceator, 
that  would  not  constitute  a  possession  of  the  part  outside  of  the  dMlgnaUd 
boundary  claimed  by  appellees 

B.  PosseBBlon— One  who  owns  a  tract  of  land  can  not  live  upon  It  and  bs 
Bald  to  bo  in  the  actual  possesBlon  ot  another  tmct,  claimed  by  another,  by 
«lmply  acting  as  thu  af;ent  for  the  latE«r  In  keeping  off  trespassers,  etc. 
tinch  acts  do  not  constitute  the  actual  possession  of  land. 

W.  S.  Pryor,  J.  B.  White  and  Razelrlgg  &  Chenault  for  appellants. 

D.  L.  Pendleton,  T.  L.  Edelen  and  J.  C.  Lyklns  for  appellees. 

Appeal  from  Wolf  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

TThls  Is  the  third  appeal  from  Judgments  ot  the  lower  court.    {Cheosnlt, 
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&o.  y.  Qulsenberry,  &o.,  19  Ky.  Law  Rep.,  1683;  Chenaulf',  &o.  v.  Qulsen- 
berry,  &o.,  81  Ky.  Law  Bep.,  1771.)  IJDder  the  doctrine  of  stare  decisis  the 
former  opinions  mast  control  the  opinion  of  the  court  on  this  appeal.  The 
Jury  returned  a  verdict  for  the  plaintiff  for  $8,000  damaffes. 

If  there  should  have  been  a  verdict  at  all  for  the  plaintiff,  the  amount  is 
palpably  and  flagrantly  against  the  weight  of  the  testimony.  It  must  have 
been  based  largely  upon  the  testimony  of  J.  H.  Stamper  and  another  wit- 
ness who  went  upon  the  land  and  estimated  the  value  of  the  timber  which 
bad  been  cut  within  the  past  three  previous  years.  This  estimate  was  made 
after  Daniels  had  cut  large  quantities  of  timber  under  a  contract  which  was 
approved  by  the  apiwllee  and  pursuant  to  an  order  of  court.  The  proceeds 
of  the  timber  thus  cut  was  paid  to  the  receiver  of  the  couzt  to  await  the 
judgment  of  the  court.  The  testimony  of  the  appellants  showed  that  they 
had  cut  timber  off  the  land  of  not  greater  vaiue  than  8i00  to  $160.  One  wit- 
neaa  Introduced  by  the  appellees  testified  that  the  logs  taken  off  by  Ghenault, 
were  of  the  value  of  KMX)  to  $700. 

It  is  evident  that  the  jury's  verdict  was  for  the  timber  which  had  been 
taken  off  by  Daniels  under  the  order  of  the  court  and  the  proceeds  of  which 
are  in  the  custody  of  the  court.  If  for  no  other  reason  the  Judgment  should 
be  reversed,  because  it  is  flagrantly  against  the  weight  of  the  evidence  on 
the  question  of  damages. 

In  the  first  opinion,  19  Ky.  Law  Bep.,  1084,  the  court  said:  "We  are  of 
the  opinion  that  Instruction  No.  1  Is  erroneous,  in  that  it  pennits  a  recov- 
ery by  proof  of  possession  prior  to  1856,  when  the  proof  shows  that  F.  B. 
Qulsenberry,  the  ancestor  of  appellees,  deeded  all  interest  he  had  in  the  land 
to  John  D.  Spencer,  and  there  is  no  proof  as  to  its  reconveyance.  We  are 
also  of  the  opinion  that  instruction  No.  8  is  erroneous.  There  is  no  proof 
that  appellees  were  In  the  actual  possession  of  this  land  under  the  papers 
referred  to,  claiming  to  a  mark  or  natural  boundary  as  represented  by  the 
deeds.  Title  papers  may  be  used  to  show  boundary  and  extent  of  possession, 
but  there  must  be  shown  an  acutal  entry  and  possession  under  the  paper 
title  before  they  can  be  so  used.*' 

On  the  last  appeal,  81  Ky.  Law  Bep.,  1771,  the  court,  in  discussing  the 
conveyance  by  Qulsenberry  to  John  D.  Spencer  and  the  alleged  reconveyance, 
said :  "It  is  attempted  to  show  that  title  to  a  part  of  the  tract  then  conveyed 
was  reconveyed  to  Qulsenberry,  by  showing  that  a  written  contract  was  en- 
tered into  between  Spencer  and  Qulsenberry,  and  acknowledg^ed  and  left  in 
the  clerk's  office,  and  that  the  clerk's  office  was  subsequently  burned.  The 
eTidenoe  of  this  contract  is  relied  upon  by  appellees  as  showing  a  tenancy 
in  common  by  Qulsenberry  and  Spencer,  from  which  it  is  argued  that  the 
evidence  of  possession  by  Spencer  introduced  upon  behalf  of  appellants, 
inures  to  the  benefit  of  his  co-tenant  as  a  possession  by  both.  We  can  not 
ooncur  in  this  contention.  The  evidence  of  the  contract,  if  admissible  in 
the  absence  of  evidence  by  the  custodian  of  the  record  of  its  destruction. 
shows  only  that  an  agreement  was  made,  not  for  a  reconveyance  by  Spencer 
of  any  portion  of  the  land,  or  of  any  definite  interest  in  the  whole  of  it,  but 
in  effect  that  there  should  be  a  division  of  the  land,  Spencer  to  keep  an 
Amount  thereof  proportionate  to  the  amount  of  the  purchase  money  already 
paid  by  him,  and  to  reconvey  the  remainder  to  Qulsenberry,  the  amounts 
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being  l«ft  nndetenDiued  and  to  be  thenafter  agreed  apon.    Thla  dtd  not 
make  QuiwnbertT  And  Speooer  tenants  In  oomiuon." 

It  vlll  be  obaerred  that  In  the  flrat  opinion  the  oonrt  In  effect  laid  that 
tbe  evidence  of  poMeealon  prior  to  186S  ivould  not  antborlse  a  leooTerr,  be- 
oauM  Qulaenberrj,  tbe  anoeitor  of  appellees,  deeded  all  the  Inteieet  be  had 
In  the  land  to  John  D.  Spenoer,  and  there  was  no  proof  aa  to  a  teooKnj- 
anoe.  On  the  seoood  trial  the  court  admitted  the  testimony  of  H.  B.  Wblt- 
aker.  vhlob  nas  Introduced  for  the  purpoae  of  showing  a  reconverance,  and 
In  the  opinion  del)ver»d  on  the  nacond  appeal,  tbe  court  held  that  the  btI- 
denoe  was  not  adiulxHlble,  na  no  poisesslon  had  been  obtained  thereunder. 
Tbera  nai  no  evidence  introduced  on  tbe  last  trial  whtob  made  Whltaker'a 
evidence  competent.  There  was  loraa  evidence  tending  to  ahon  thatQuicea- 
berry  and  a  son  of  John  D.  Speooer,  In  1880  made  an  agrettment  as  to  a 
division  line,  and  that  Qulsenberry  thereafter  mode  an  Ineffeotuial  elFoTt  to 
get  possession  of  the  port  whlob  the  son  agreed  be  should  have.  The  prin- 
cipal effort  whloh  the  appellees  made  to  obtain  possession  ot  tbe  land,  was 
through  the  oontracta  witb  Alexander  and  Qoolman  Spencer  and  tbe  rail- 
As  said,  Whltaker'a  evidence  la  Incompehint;  another's  tesCluonj  to  the 
same  effect  is  likenlsa  Incompetent. 

In  the  opinion  delivered  on  the  second  appeal  the  court  held  that  the 
writings  evidencing  these  contmots  were  incompetent.  It  ma;  be.  at  this 
point  added,  that  while  tbe  court  excluded  the  written  evidence*  of  tbe  con- 
tract between  Qulseaberif  and  the  Spencers  and  the  ooatrsctora,  it  admitted 
oral  teatimcn;  ot  them,  which  of  course  was  even  more  objectlonahle.  Tbe 
oourt  in  the  necond  opinion  held  that  the  possession  of  John  D.  Spencer  did 
not  Inure  to  the  benefit  of  Qulsenberr;.  While  there  seems  to  have  been  do 
objection  to  the  Introduotlonasevidenoe  tbe  opinion  of  this  court  In  Spenoir 
V.  Qulsenberr;,  yet  It  was  so  urroneous  and  prejudtoial  to  do  so  that  the 
court  can  not  forbear  to  expnas  the  opinion  that  It  should  not  have  been 

Tlie  appellees  in  this  cnsH  evidently  («el  that  the;  have  a  strong  mora),  If 
not  a  legal  right  to  the  land,  because  of  the  coiive;anoes  to  tbeir  remote 
vendors  and  ancestor,  yet  the  chain  of  title  was  not  perfect  and  th«;  oan 
onl;  recover  b;  showing  a  prescriptive  right.  If  one  was  In  posEesslon  uf  a 
oertaln  boundnr;  within  the  lO.OnOaore  survey,  and  while  thus  ocoDpylDK 
the  certain  boundar;,  acted  as  agent  of  the  appellees  or  their  ancestor,  that 
would  not  constitute  a  possesBton  of  the  part  outside  of  the  designated  boua- 
dary  which  n-ai  claimed  b;  appellees.  One  who  owns  a  tract  of  land,  csd 
not  live  upon  It  anil  be  said  to  be  In  the  actual  possession  of  another  tract 
ot  land  claimed  by  another,  b;  »impl;  acting  as  the  agent  for  the  latter  in 
keeping  off  trespassers,  etc.  Such  acts  do  not  constitute  the  actual  posses- 
sion ot  land. 
.  The  judgment  Is  reversed  for  proceedings  consistent  with  this  opinion. 
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HOWARD  V.  COMMONWEALTH. 
(Filed  June  30,  1904-Not  to  be  reported. ) 
lomlclde — Uii intentional   killing— If  appellant  b(ul   reasonable   grounds- 
believe  aod  uld  believe  tbac  he  was  then  about  to  be  aesnulted  and  cut  b; 
ndali  Howard,  who  was  following  lilm  nir.b  nn  open  knife,  ho  had  the 
hi  to  use  his  gun  In  his  neoesBary  self  defense,  and  If  In  doing  so  fieorgo 
ward  was  shot   unln ten tionallj,  defendant  should  be  acquitted,  and  the. 
T  should  have  been  so  instructed. 
JTrd  &  Howard  for  appellant. 
i.  B.  Hays  and  Loraine  Mix  for  appellee. 
Ippeal  from  Magoffin  Circuit  Court. 
)plnion  of  the  court  b;  Judge  Nunn, 

'his  case  was  nfflnned  by  this  oonrt  May  Sn,  1(HW.  (35  Ky.  Law  Rep..  2213. 1 
ipellant  has  flled  a  petition  for  »  rehearing.  The  record  Is  small,  but  im- 
-fecC.  It  Is  dlfflciilt  to  tell  the  evidence  adinitt«il  by  the  lower  court  from 
It  which  was  rejected,  but  upon  a  recon  si  deration  of  the  case  by  the  whole 
irt,  we  and  the  following  facts  In  addition  to  those  stated   In  the  former 

Appellants'  defense  was  that  the  discharge  of  the  gan  which  wounded  his 
cle,  was  not  Intended  by  him.  but  was  accldent.i1.  and  ttvo  wltnessrs 
.(«d  facts  which  lendtd  to  shoiv  the  truth  of  appt^llant's  conteDtlon,  This 
irt  is  of  llie  opinion  that  appellant  was  entitled  to  an  Instruction  dl- 
ting  the  jury  to  acquit  hlin.  if  they  believed  from  the  evidence  the 
xitlng  and  wounding  was  accidental  and  unlnlentlonal.  (13  Ky.  Law 
p..  313^  Montgomery  v  Com nion wealth,  antf.  3.Vt,  1  It  appears  from 
>  record  that  there  was  some  evidence  tending  10  show  that  Kendall 
iward  followed  appellant  from  the  gate  t<i  the  house  with  ;in  open  knife 
hU  hand,  threatening  to  assault  iiml  out  iip|H-lli>iit.  If  appellant  h.id  rea- 
lable  grounds  to  believe,  and  did  belU-ve,  that  he  was  then  about  to  be 
taulled  and  cut  at  the  hands  of  Kendall  Howard,  then,  under  such  clr- 
msiances.  appellant  had  the  right  to  use  his  gou  In  his  necessary  setf-de- 
ise;  nod  if  In  doing  so  George  Howard  was  shot  unlutentlonnlly,  then  the 
ry  hhould  acquit.  (Bush  v.  Commonweitlth.  "d  Ky.,  SttU;  Morris  v.  Com- 
inwealth,  3U  Ky.  Ijiw  Rep.,  W\.) 

Ve  are  of  the  opinion  that  the  court  erred  to  appellant's  prejudice  In  not 
i'lng  in  substance  the  Instruction  Indicated. 

For  these  reasons  the  order  affirming  this  case  Is  set  aside,  and  cause  n- 
rsed  for  proceedings  consistent  herewith. 


BUTLER  V.  COMMONWEALTH. 
(Filed  Deoenilter  4,  186(1— Not  to  be  reported. ) 
.  Question  tending  to  degrade  witness— Cross  examination — Discretion  or 
}  court— It  is  necessary  to  the  proper  conduct  of  the  public  business  and 
i  purpose  of  justice  that  the  trial  court  should  have  n  right  In  Its  dlsare- 
in  to  control  the  cross  examination  of  a  witness  on  a  raatc«r  which  has  a 
idency  to  degrade  btm. 

vol.  26—30 
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9.  ContMdlotlDg  one'a  own  wlttraa*— When  a  Imf(7  lutrodnoei  a  wltneM 
who  provBi  (ooU  sgalQBt  blm,  be  maj  ooutradlot  him  b;  showing  that  be 
hae,  out  of  oonrt,  stated  otheririie. 

AlpheQH  Baker  foF  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  JeSerean  Criminal  Court. 

Oplnton  of  the  ootirt  b;  Judge  Holt. 

This  Is  A  nonvlotlon  for  murder.  The  evidence,  although  altogether  air- 
-anmatanttal.  Is  eufflolent  to  auppoFt  the  Terdlnt. 

But  tno  supposed  errors  of  law  are  presented  aa  ground  for  a  reTerail. 
"One  Ih  that  the  accused  was  not  permitted  to  ask  a  witness  for  the  Slate 
-certain  queatlona  tending  to  degrade  blm. 

The;  were  whether  he  had  not  when  tr7lng  to  purobaae  a  suit  of  olothM 
'Ot  a  certain  merchant,  represented  himself  aa  the  son  of  a  certain  man;  if 
he  hod  not  been  arreated  for  obtaining  them  by  false  preteneea;  and  if  be 
hod  not  oontlnaed  the  case  for  a  certain  time  when  his  father  compromised 
It  b;  pacing  for  themf 

Anciently  a  wltneas  could  be  compelled  to  answer  a  question,  althoogb 
xefleating  Infamy  upon  him,  but  Ibe  modern  rule  ezempM  blm  of  It  will 
4eDd  either  to  have  such  eSeot  or  subject  blm  to  a  penalty. 

When  the  question  tends  merely  to  degrade  him  there  Is  a  difference  of 
-opinion  and  it  Is  perhaps  yet  an  open  question  whether  he  oan  be  oonipell«d 
-to  anawer.  A  distinction  baa,  however,  been  Tery  properly  drawn,  aa  we 
tbloh,  between  cases  where  the  testimony  is  relevant  and  material  to  the 
Issue,  and  where  It  Is  only  oollat«ral,  and  asked  only  by  reason  of  the  IbU- 
i(ude  allowed  upon  a  cross  -  examination. 

Oreenleaf  says:  "Accordingly  the  better  opinion  seema  to  be  that  where 
the  transaotlon,  to  which  the  witness  Is  interrogated  forms  any  part  of  (he 
aaue  to  tie  tried,  the  wltneaa  will  be  obliged  to  give  evidence,  however 
-strongly  it  may  reflect  on  bis  character."  (1  Oreenleaf  on  Uvldence,  sec- 
tion 46G.) 

In  the  case  now  presented  however,  the  evidence  was  not  material  to  the 
taaae.  and  related  merely  to  the  character  of  the  witness.  The  tendency  at 
the  later  autborltlea  Is  to  compel  an  anawer  In  such  a  caae.  but  tbere  Is  not 
entire  accord  upon  the  Question.  Wharton'a  Criminal  Evidence,  section 
474,  and  cases  tbere  cited.  They  appear,  however,  to  agree  that  the  ques- 
tion may  be  aahed,  t>ecause  the  witness  entitled  to  the  privilege  may  waive 
It.  (SodUBky,  &c.  V.  McQee,  S  J.  J.  M,  VSl;  I  Ureenleaf  on  Evidence,  sec- 
tion 4QU. ) 

It  is  uot  necessary,  ho^vever.  In  this  Instance  to  pass  upon  the  disputed 
point  to  which  we  have  alluded.  It  Is  neoessary  to  the  proper  conduct  of 
the  public  business  and  tbe  purposes  of  justice  that  the  trial  court  ehould 
have  a  right  In  Its  discretion,  to  control  the  extent  of  such  a  cross-eiomlns- 
tlon.    It  was  so  held  in  Real  v.  People,  13  N.  Y. ,  370. 

In  the  case  now  before  us  the  witness  was  cross-examined  at  conalderalile 
length  as  to  hie  social  and  domestic  refatlona.  He  teetlQed  that  he  Iwd 
gotten  the  clothes,  was  arrested  for  it  and  discharged,  and  that  he  had  not 
tuiarepresented  himself.    There  was  no  avowal  as  to  what  the  witness  wonld 
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liave  stttted  If  the  rejected  quefitJons  had  been  asked.  He  had  already  an* 
swered  them  In  Babstanoe  and  the  court  did  not  abuie  its  dlsoretlon  in  re* 
fuBlng  to  allow  them  to  be  asked. 

A  party  jointly  indicted  with  the  appellant  but  not  on  trial,  was  intro- 
duoed  as  a  witness  for  the  Commonwealth.  It  appears  that  the  attorney  for 
the  State  was  in  possession  of  a  written  statement,  which  the  witness  had 
made,  as  to  what  he  knew  of  the  matters  in  issue.  Among  other  things  it 
stated  that  he  had  said  to  the  chief  of  police  that  '*he  had  the  right  man,'* 
alluding  to  the  appellant. 

It  is  urged  that  the  court  improperly  allowed  the  witness  to  be  asked  and 
to  answer  whether  he  had  not  made  use  of  this  expression,  and  it  is  further 
Ineisted  that  the  entire  written  statement  was  improperly  introduced  as  evi- 
dence. 

It  appears  that  the  testimony  of  the  witness  up  to  a  certain  point  in  his 
'examination,  was  not  as  full  as  the  statement,  and  the  Commonwealth's 
attorney,  holding  it  in  his  hand  and  reading  from  it,  asked  him  if  he  had 
not  so  stated  and  if  it  was  not  true,  to  which  the  witness  replied  afSrma- 
tlyely. 

The  court  expressly  told  the  jury  that  they  must  not  consider  so  much  of 
the  answer  as  expressed  the  opinion  that  the  chief  of  police  had  the  right 
man.  Not  only  was  this  much  of  the  cTidence  excluded  at  the  time,  but  the 
court  subsequently  told  the  jury  that  they  could  not  regard  it.  The  written 
statement  was  not  introduced  as  evidence.  The  attorney  for  the  State 
merely  used  it  to  refresh  the  recollection  of  the  witness.  Where  a  party  in- 
troduoes  a  witness,  who  proves  facts  against  him,  he  may  contradict  him 
by  showing  that  he  has,  out  of  court,  stated  otherwise ;  and  it  is  true  that 
where  be  merely  fails  to  prove  what  is  expected  that  this  can  not  be  done; 
but  this  rule  does  not  prevent  the  witness  from  being  asked  if  he  has  not 
made  certain  statements  elsewhere,  in  order  to  refresh  his  recollection.  It 
was  the  more  allowable  in  this  case  indeed,  as  it  was  evident  that  the  wit- 
ness was  unwilling  to  tell  what  he  knew  and  the  sequel  so  proved.  The 
written  statement  was  used  merely  to  refresh' the  memory  of  the  witness  and 
to  this  extent  its  use  was  not  objectionable  so  far  as  it  was  competent  testi« 
mony,  and  the  judgment  is  afSrmed. 


V   f. . 
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STAPLKTON  v.  COMMONWEALTH. 
(Filed  March  10,  1887— Nob  to  be  reported. ) 

1.  Previous  difficulty— Excuse  for  killing— Apparent  danger— Where  ao« 
cused,  in  passing  the  home  of  deceased.  Insultingly  cried  out:  "This  is  the 
bulldog"  and  crowed,  and  deceased  went  out  and  whipped  accused  with  his 
fists  for  the  insult.— Held,  That  this  fact  did  not  excuse  the  accused  for 
arming  himself  with  a  pistol  and  returning  and  killing  deceased  when  he 
was  In  no  danger. 

2.  Continuance— Discretion  of  the  court— The  court  did  not  abuse  its  dis- 
oretion  in  overruling  the  motion  of  accused  for  a  continuance  based  ui>oq 
an  affidavit  alleging  that  deceased  had  threatened  his  life,  when  the  evi« 
denoe  clearly  shows  that  accused  apprehended  no  such  danger. 

T.  Y.  Fitzpatrick  and  A.  H.  Howard  for  appellant. 
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P,  W.  HardlD  for  appellw. 

Appeal  trom  Magolllu  Circuit  Court. 

Optalon  of  the  court  by  Judge  Pryor. 

The  traosfer  at  the  case  from  the  Magofllii  Crlmlnnl  Court  to  the  Hs- 
goffiD  Circuit  Court,  waB  proper  as  was  held  hy  tblB  court  Id  a  Eimilar  case' 
ot  AndereoD  v.  Co lurooD wealth,  Tbu  Instructions  wero  all  proper,  irlving 
to  the  aoouseil  the  full  beneflt  of  the  plea  of  scirdHfeDae,  and  do  error  Id  tbe 
record  that  we  perceive  calculated  lu  any  manner  to  prejudice  the  rlghw  of 
the  accused.  That  previous  dlffioultlea  between  these  parties  had  produced 
a  state  ot  feeling  resulting  in  the  killing  of  White,  Is  do  doubt  true,  but 
here  the  life  of  the  deceased  was  taken  at  a  time  when  he  was  In  no 
danger  ot  bodily  harm,  and  after  the  fight  had  terminated.  Such  Is  the  lestl- 
moDy  on  the  part  of  the  Co nimoD wealth,  and  while  appellant's  statement 
is  to  the  contrary  aDd  to  some  exteDt  corroborated,  the  Jury  were  the  Bola 
Judges  of  the  fact  and  believed  what  the  wltaess  for  the  Comuionwealth 
stated  In  reRard  to  the  killing,  and  not  the  stateuientB  of   witnesses  for  the 

It  Is  manifest  that  the  accused  originated  the  difficult;  on  the  day  the 
fatal  shot  nas  fired.  Ho  passed  by  the  home  ot  White,  wltbin  a  few  steps 
of  his  door  and  turning  hia  (ace  towards  It,  cried  out,  ' '  this  Is  the  bull  dog" 
and  crowed.  A  neighbor  and  relntl  ve  of  the  deceased  was  In  the  hcose 
at  the  time  and  remarked  to  the  deceased  that  If  he  would  go  out  and  whip 
tbe  socused  he  would  pay  the  costs.  To  this  the  deceased  assented  and 
mode,  as  the  proof  shows,  an  assault  on  the  accused  with  hie  fists,  getting 
the  better  of  tbe  fight  and  chastising  tbe  accused  for  bis  rude  conduct. 
While  this  was  Improper  on  the  part  of  the  deceased,  still  It  did  not  Justify 
the  taking  of  his  life  when  the  accused  was  in  no  danger  of  the  ellgbtest 
bodily  harm.  He  hnd  alreiLd;  been  whipped  for  his  Insolence  and  was  on 
bis  way  from  the  scene  of  the  fight  when  he  returned  and  shot  Whl(«  with 
a  pistol.  There  was  no  eiouso  or  provocation  for  It  eioept  the  heat  and 
passion  of  the  ncoused  caused  by  the  fight  he  had  jost  had  with  tbe  deceased. 
Tbe  wife  of  White,  when  she  saw  him  pass  her  house  says,  "there  goes  tbe 
rogue,"  Whether  tbe  accused  heard  it  or  not  Is  uncertain.  He  says  that  be 
did,  but  if  so  the  statement  of  the  woman  was  no  Inducement  for  his  con- 
duct. He  then  had  his  pistol  with  him,  and  had  shown  It  on  tbe  same  day 
to  others,  saying  that  "he  meant  business."  He  presented  an  atBdavlt  tor 
a  continuance  to  the  eQect  that  the  deceased  bad  threatened  to  take  his  life, 
and  that  these  throats  bad  been  communicated  U>  him.  The  court  over- 
ruled his  motion,  to  the  exercise  of  a  Judlnlal  discretion,  the  correctness  ot 
which  Is  evidenc^'d  by  the  proof  before  us. 

It  would  not  have  changed  the  result  and  should  not,  tiecause  It  is  plain 
that  the  accused,  who  now  says  be  expected  White  would  take  bis  life  at 
any  time,  had  no  fear  ot  blm  whatever,  or  If  be  had.  his  eSort  was  la  pro- 
voke him,  that  he  might  shoot  him.  If  the  state  of  fact  existed  that  he  ex- 
pected to  prove  b;  Miss  Hall,  be  need  not  have  passed  within  a  few  steps  of 
the  door  of  the  deceased,  crying  out  here  Is  the  bull  dog  and  crowing,  as  a 
game  cock  of  the  mountains',  with  a  view  of  challenging  his  adverary. 
White  could  then  bave  shot  him  from  hli  door-stvp,  and  could  fasve  taken 
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Ills  life  when  he  assaulted  him,  hut  it  is  apparent  that  he  had  do  inteDtlon 
«nd  equally  as  apparent  that  the  acoused  apprehended  no  such  danger. 
The  judgment  in  our  opinion  must  be  affirmed. 


MclNTIRE  V.  COMMONWEALTH. 

(Filed  April  10,  1887— Not  to  be  reported.) 

1.  Indictment — Action  of  grand  jury — Due  form  of  law— Presumption— 
Where  an  indictment  is  returned  with  the  endorsement  "a  true  bill"  there- 
on, signed  by  the  foreman  and  the  names  of  the  witnesses,  purporting  to 
have  been  examined,  written  thereon,  and  presented  to  the  court  by  the 
foreman  in  the  presence  of  the  grand  jury  and  filed  by  the  clerk,  it  must  be 
taken  and  considered  as  found  and  returned  in  due  form  of  law,  and  the 
court  has  no  authority  to  inquire  whether  twelve  jurors  concurred  in  find- 
ing it  or  whether  the  evidence  was  such  as  is  required  by  section  111,  of  the 
Criminal  Code  to  authorize  the  finding. 

2.  Re-reference  to  same  grand  jury — Necessity  for  recalling  witnesses — Where 
an  indictment  has  been  found,  and  on  motion  of  the  Commonwealth's  attor- 
ney, dismissed  and  re-referred  to  the  same  grand  jury,  there  is  no  necessity  in 
recalling  and  re-examining  the  same  witnesses,  when  the  case  is  re-referred 
and  a  second  indictment  is  found. 

3.  Robbery — Instructions — In  an  indictment  for  robbery,  an  instruction 
that  if  the  jury  believe  that  the  property  mentioned  was  feloniously  taken 
from  C.  forcibly  and  against  his  will,  and  by  putting  him  in  fear  is  good, 
and  it  is  not  material  to  recite  in  the  instruction,  the  circumstances  attend- 
ing the  transaction. 

W  E.  Settle  for  appellant. 

Appeal  from  Edmonson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  before  the  trial  moved  the  court  to  set  aside  the  Indictment 
under  which  be  was  convicted  in  this  case,  upon  the  ground  that  the  grand 
jury  found  and  returned  it,  without  having  heard  the  evidence  of  those 
whose  names  are  written  thereon  as  witnesses;  and  to  sustain  his  motion 
offered  to  prove  by  said  persons  that  they  were  not  in  fact  examined  as  wit- 
nesses^,  in  support  of  the  particular  indictment.  When  an  indictment,  with 
the  indorsement,  "a  true  bill"  thereon  signed  by  the  foreman,  as  required  by 
section  119,  Criminal  Code,  and  the  names  of  all  the  witnesses  purporting 
to  have  been  examined  written  thereon,  as  required  by  section  120,  is  pre- 
sented by  the  fort;man  in  the  presence  of  the  grand  jury  to  the  court,  and 
filed  with  the  clerk,  as  required  by  section  131,  it  must  be  taken  and  consid- 
ered as  found  and  returned  in  due  form  of  law.  And  the  court  has  no  au- 
thority to  inquire  whether  twelve  jurors  concurred  in  finding  it,  as  required 
bj  section  119;  nor  whether  the  evidence  before  tlie  grand  jury  was  such  as 
is  required  by  section  ill,  to  authorize  the  finding. 

It  appears  in  this  case  that  an  indictment  against  appellant  for  the  same 
oflense  had,  on  a  previous  day  of  the  term,  been  duly  returned  into  court, 
but  was,  on  motion  of  the  Commonwealth's  attorney  dismissed,  and  the  one 
under  which  appellant  was  convicted  was  found  upon  a  re-reference  of  the 
case  to  the  grand  jury.    So,  even   if  it  be  conceded,  which  we  think  was 
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tterer  Intended,  tbat  the  oonrt  oan  inquire  whether  wltnesaefl  have  been 
examined  before  the  grand  Jury,  in  support  of  an  indiotmant  returned  by 
It,  no  such  omltalon  eilsted  !□  this  oaee.  For  havlDK  pravloualf  ezamlned 
the  wltneasea  In  reference  to  the  otTenae  charged  agalnat  appellant.  tber» 
Wai  no  nece«iilt7  or  propriety  In  recalling  and  re-examining  the  Bame  wit- 
nesseg,  when  the  case  was  re-re(prred  and  the  et«oud  Indictment  woe  fonnd. 

Sd.  The  oBense  obarged  against  appellant  ie  robbery,  oomniltted.  Id  (lie 
language  of  tbe  Indlotment,  "by  then  and  there  putting  him  {Cairroll),  the 
person  robbed.  In  tear  of  Immediate  Injury  to  his  person,  by  then  and  then 
tlelng  him  with  a  rope  and  threatening  to  bane  him,"  eta. 

The  Instrnotlon  given  at  the  Inetanae  of  the  Commonwealth,  to  which  ap- 
pellant obJeotBi  authorizes  the  jury  to  convict.  If  the  property  mentioned 
was  felon  louely  taken  from  Carroll  forcibly  against  hla  will  "and  by  putting 
him  In  tear."  It  la  contended,  that  as  the  particular  mode  In  which  Car- 
roll was  put  In  fear  ol  immediate  Injury  to  hla  peraon,  la  ataled  In  the  in- 
dlotmenti  the  Instruction  ahould  have  been  equally  as  explicit  and  deaorlp- 
tlve  on  that  eubjeot.  The  jury  is,  by  the  lonructlon  required,  before  Dnding 
appellant  guilty,  to  believe  beyond  a  reasonable  doubt  that  the  robbery  was 
oomraltt«d  by  putting  Carrall  In  tt-^r.  That  yiOB  the  essential  faot  to  t» 
Mtabllshed,  and  It  was  not  material  to  recite  In  the  Inatruotlon  all  the  clr- 
onmatanoes  attending  the  transaction.  And  there  Is  nothing  In  either  of  tb* 
oaaes  referred  to  by  counsel  to  the  contrary. 

Judgment  affirmed. 


BBOWNINQt.  FIKLIN'S  ADM'R. 
(Filed  December,  18.  1869— Not  to  be  reported.) 

Devise— Trust  estate— Death  of  beneflolarles— Sale  of  property— Purchaser 
— Remain dermen— It  appearing  tbat  the  property  In  oontroveisy  was  devised 
Id  trust  tor  the  benefit  of  some  negroes  who  bad  been  slaves,  and  the  aged 
and  Infirm  beneficiaries  were  dead,  and  the  property  was  In  such  condition 
as  to  yield  no  Income,  and  having  been  sold  under  decree  of  court,  the  neces- 
■Ity  of  the  trust  having  ceased  to  exist,  and  no  one  complaining  except  the 
purchaser  who  bos  been  invested  with  the  title,  he  should  be  required  to 
comply  with  the  terms  of  the  sale,  and  If  the  remaindermen  are  too  young 
to  take  their  portion  of  the  proceeds,  the  chanceller  will  secure  It  for  them. 

J.  W.  Browning  for  appellant. 

J.  D.  Hunt,  R.  A.  Thornton,  Cbaa.  Kerr,  C.  Suydam  Soott,  Melms  Bros, 
ftnd  Matt  Walton  tor  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  the  year  1849,  Mrs.  Polly  Flkliu,  of  the  city  of  Lexington,  by  her  last 
Will  made  certain  devises  of  her  lands.  Id  trust  for  the  beDsfit  of  certain 
■laves  tbat  had  been  emancipated,  the  same  to  be  applied  to  their  use  odcI 
support,  aod  by  au  express  provision  of  the  will,  no  sale  of  the  realty  oould 
be  made  unless  It  should  become  unlawful  for  free  persons  of  oolor  to  re- 
main In  the  State.  The  eieoution  of  the  trust  was  confided  to  tlie  late  U. 
C.  Johnaon,  who  controlled  the  property  until  his  death,  and  slnoe  Ms  death* 
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an  administrator  with  the  will  annexed,  has  been  appointed.  This  trust* 
has  been  oontinuing  for  a  long  period  of  time  and  was  created  for  the  rea- 
son that  the  emancipated  negroes  were  in  no  conditon  to  hold  it,  and  by 
reason  of  their  helplessness,  unable  to  manage  it.  It  is  alleged  and  so  ap- 
pears that  all  the  parties  In  interest  are  before  the  court  and  some  of  the* 
benefloiaries  are  the  plaintiffs  and  others  the  defendants,  seeking  a  sale  of 
this  property  and  the  extinguishment  of  the  trust,  by  reason  of  the  changed 
condition  of  the  negro  race,  and  the  necessity  existing  for  the  conversion 
of  the  property  into  money,  that  is  now  yielding  but  little,  if  any,  income. 
The  aged  and  infirm  negrocE  are  dead,  and  the  purposes  of  the  trust  sub- 
served, but  if  this  trust  is  to  be  perpetuated,  as  if  the  condition  of  the  bene- 
ficiaries had  never  changed,  then  the  judgment  to  sell  this  property  or  a  part 
of  it  is  erroneous.  The  will  of  Mrs.  Fiklin  was  made  in.  view  of  the  in- 
ability of  the  negroes,  who  were  the  object  of  her  bounty  to  protect  their* 
persons  or  proi>erty,  and  for  that  reason  she  confided  that  right  to  the  trus- 
tees named  in  her  will.  We  think  under  existing  laws,  the  enactment  of 
which  was  not  foreseen  by  the  testatrix,  with  the  helpless  condition  of  the- 
negro  removed  and  all  the  rights  of  citizenship  given  him,  the  necessity  for 
the  trust  ceases  to  exist  and  if  not  under  the  circumstances  of  this  case  we^ 
perceive  no  reason  why  the  chancellor  could  not  sell  the  land,  and  if  any  of 
the  remaindermen  are  too  young  to  take  their  portion  of  the  proceeds,  the- 
chancellor  will  secure  it  for  them.  At  any  rate  the  purchaser,  who  is  the- 
only  party  complaining,  he  having  refused  to  pay  the  purchase  money- 
being  invested  with  title,  must  comply  with  the  terms  of  aale.  His  ex- 
ceptions were  properly  overruled.  (Thomas  v.  Harkins  and  Wife,,  18  Bush^ 
289.) 
The  judgment  is  affirmed. 
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GAINES  V.  GAINES. 

(Filed  June  1,  1802— Not  to  be  reported.) 

Husband  and  wife— Divorce— Alimony— In  this  case  the  wife  sued  the  bus 
band  for  divorce  from  bed  and  board  and  the  husband  filed  a  separate  action^ 
for  absolute  divorce  for  abandonment  for  one  year.    He  owned  a  large  estate 
and  she  owned  nothing.    Her  alleged  grounds  of  cruel  treatment  were  not- 
sustained  by  the  evidence,  and  finding  she  had  no  assurance  of  securing  a 
part  of  his  estate,  she  abandoned  him  and  refused  to  return  except  upon 
condition  he  secured  to  her  children  by  a  former  marriage  a  stipulated  sum 
of  money.— Held,  That  the  abandonment  of  the  wife  was  without  fault  of 
the  husband  In  the  meaning  of  the  statute,  and  the  lower  court  did  not  err 
in  dismissing  her  action,  and  in  granting  him  a  decree  from  the  bond  of* 
matrimony.    The  husband  paying  the  costs  of  the  suits. 

J.  F.  and  C.  H.  Fisk  for  appellant. 

O'Hara  &  Bryan,  P.  U.  Major  and  A.  G.  Winston  for  appellees. 

Appeal  from  Boone  Circuft;  Court. 

Opinion  of  the  court  by  Judge  Lewis.  ^ 

The  parties  to  this  litigation,  Ben.  B.  and  Phoebe  E.  Gaines,  were  mar- 
ried March  6,  1878,  he  being  then  about  67  years  of  age,  a  widower  with  ono 


472 


0AIKE8  T.  OAIHEB. 


child,  W.  A.  Gnlneti,  ftbout  25  ;ears  old,  nod  she  a  widow  about  41  yenn  of 
age,  hovlRK  tour  ohlldren.  Ida,  10:  Minnie,  IT;  Willie,  18,  aod  Luo?  ID  ja,n 
old.  He  was  a  wealthy  farmer.  owDlng  about  1,000  acres  of  very  valuabls 
land,  whereon  he  resided,  beeldes  a  considerable  amount  of  personal  prop- 
erty. She  then  resided  in  the  State  of  Missouri,  owned  very  little,  IC  any, 
property,  and  inunediately  after  tbo  marriage  went  to  his  (arm  Id  Boodh 
county.  BCGompanled  by  her  children,  who  resided  with  her,  and  were  sup- 
ported by  their  Btep-rather  until  thpy  respectively  married,  Willie  the  last 
to  do  so.  niarrying  in  June.  188S,  W.  A.  Gftlnea.  his  son,  niniried  In  May, 
1878,  and  a[l«r  residlnR  with  his  father  several  montha,  removed  to  another 
plaoe  on  hia  land,  anil  has  continued  there  ever  ainoe. 

,  July  S,  1889,  Phoebe  E.  Guinea  instituted  an  action  agalnat  Ben.  K. 
Gninee.  for  divorce  from  1>ed  and  board  and  for  alimony  and  aiipport  dur- 
ing her  natural  life  out  of  his  eatate,  alleged  by  her  to  be  of  the  value  of  at 
least  I7ri,000.  She  also  prayed  for  an  Injunction  reatralnlng  him  from  sell- 
ing, conveyng  or  concenling  his  property  during  pendency  of  the  action. 
The  alleRed  HUd  only  sUitutory  ground  upon  which  plaintiff  aslis  the  divoroe 
Is  that  almost  onntiniiousiy  (or  ali  years  and  oonclnuoualy  for  tonr  years 
before  commencement  nf  the  action,  defendant  habitually  be)iaved  biwanli 
ber  In  such  oruel  and  inhuman  manner  as  to  indicate  a  aattled  aversian  to 
her  and  to  permnnently  destroy  her  peace  and  happiness. 

The  action  having  lieen  submitted  for  trial,  final  judgment  was  Rndered 
at  the  September  term.  ISMI.  of  the  court,  dlamiaslng  the  petition.  But  ths 
clerk  of  the  court  was  directed  to  tax  ooata  of  the  action  agalnat  defendant, 
the  husband,  omitting  all  claims  of  mileage  by  witnesses  and  for  attendanoe 
by  witnesses  who  were  not  aummoned  by  aubpmna  to  attend  before  exam- 
niinera.  The  defendant  was  further  ordered  to  pay  fees  of  plaintiff's 
attorneys  to  the  amount  of  t260.  An  appeal  from  that  JudKment  was  taben 
by  the  plaintiff,  being  granted  by  the  clerk  of  the  Court  of  Appeals  Decem- 
ber 10,  1890,  when  the  transcript  was  filed. 

Attei  that  judgment  was  rendered,  viz:  September  IS,  1690,  Ben.  R. 
Gaines  Instituted  n  distinct  action  against  Phoebe  E.  Galnea  for  jndgmeal 
of  divorce  from  the  l)ond  of  iiiatrlmouy  and  his  restoration  to  the  condition 
of  an  unmarried  man.  The  alleged  ground  of  divorce  asked  for  In  that 
action  was  that  May,  ie8P,  she,  without  hla  fault  abandoned  taim,  and  bad 
since  lived  separate  nnd  apart  from  blm.  The  defendant,  not  denying  (he 
abandonment,  but  ollegiiig  In  her  answer  In  substance  that  it  was  the  fault 
of  plaintiff,  prayed  Judgment  for  alimony  and  reasonable  support  from  him 
during  her  life. 

April  35,  1891,  final  judgmeut  was  rendered  in  (hat  action  divorcing  plain- 
tiff from  defendant  as  prayed  for  In  his  petition,  but  he  was  adjudged  to 
pay  costs  of  the  action.  Including  a  tee  of  ClOO  to  her  attorneys.  An  appeal 
from  that  judgment  wns  granted  In  the  lower  conrt,  the  transcript  having 
been  flle<l  in  the  offlce  of  the  clerk  of  the  Court  of  Appeals,  August  16,  1S91. 
The  two  appeals  having  lieen  before  this  court  will,  in  accordance  with  an 
agreement  between  opposing  counsel,  be  heard  and  decided  together.  Tb« 
judgment  rendered  April  Si.  18MI,  Is  to  the  extent  It  divorced  the  plaintiff 
from  defendant  not  only  conclusive  and  Irreversible,  but  operated  to  prevent 
further  prosecution    by  appellaut  of  her  action  for  divorce  from  bed  and 
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board  and  aUmony.  Consequently  a  reversal  of  the  judgment  dismissing 
the  action  she  instituted  would  not  avail  her,  except  to  the  possible  extent 
of  increasing,  fcy  mandate  of  this  court,  the  amount  allowed  by  the  lower 
court  for  services  of  her  attorney.  For  as  divorce  of  the  wife  from  bed  and 
board  presupposes  continued  existence  of  the  marital  relation,  and  of  her 
dower  right  as  an  incident,  it  necessarily  results  that  no  judgment  therefor 
can  be  rendered  or  enforced  subsequent  to  a  final  judgment  in  favor  of  the 
husband  for  divorce  from  the  bond  of  matrimony,  which  terminates  that 
relation  and  effectually  have  right  of  dower  as  well  as  permanent  alimony. 

The  statute  in  terms  authorizes  an  equitable  allowance  to  the  wife  out  of 
the  estate  of  her  husband  on  a  divorce  from  the  bond  of  matrimony  obtained 
by  her,  not  when  obtained  by  him.  Nevertheless,  as  heretofore  held  by  this 
court,  she  may  be  entitled  to  the  allowance,  not  having  sufficient  estate  of 
her  own,  if  such  divorce  was  improperly  granted  to  him  instead  of  her. 
Appellant  did  not,  it  is  true,  pray  in  her  answer  judgment  for  divorce  of 
herself  from  the  bond  of  matrimony,  still  if  the  one  in  his  favor  was  im- 
properly rendered,  it  should  not  operate  to  deprive  her  of  such  allowance  out 
<of  his  estate  as  may  be  equitable,  it  being  satisfactorily  shown  she  has  not 
sufficient  estate  of  her  own.  It,  therefore,  seems  to  us  the  simple  inquiry 
is  whether  the  alleged  abandonment  by  her  for  more  than  one  year  before 
commencement,  which  constituted  the  cause  of  his  action,  was  or  was  not  his 
fault.  For  if,  as  she  states,  his  behavior  to  her  was,  for  not  less  than  six 
months  before  the  separation,  so  cruel  and  inhuman  as  to  indicate  a  settled 
aversion  to  her  or  to  destroy  permanently  her  peace  and  happiness,  then  she 
did,  but  he  did  not  have  legal  cause  for  divorce,  and  consequently,  though  the 
judgment  divorcing  him  can  not  now  be  annulled  by  the  court,  she  should 
have  an  eqnltable  allowance  out  of  his  estate,  as  if  the  divorce  had  been 
obtained  by  her  instead  of  him. 

The  pleading  to  the  issue  in  each  of  the  cases  is  unnecessarily  long,  and 
as  might  be  expected  a  great  deal  of  the  uusually  large  mass  of  testimony 
is  both  contradictory  and  irrelevant.  But  we  have  had  no  difficulty  in 
coming  to  the  conclusion  that  the  plaintiff,  in  the  first  action  signally  failed 
to  sustain  the  ground  upon  which  she  asked  judgment  of  divorce  from  bed 
and  board,  and  therefore  abandonment  of  her  husband  was  in  meaning  of 
the  statute  not  his  but  her  fault.  There  is  no  proof  of  personal  violence  to 
faer  by  him,  nor  threat  to  do  any;  nor  does  it  appear  he  failed  to  suitably 
and  comfortably  support  and  maintain  either  her  or  her  four  children,  while 
they  remained  members  of  his  household ;  and  although  each  one  of  her 
children  testified  as  a  witness  and  referred  minutely  to  his  conduct  and 
speech  from  the  marriage  separation  with  a  manifest  inclination  to  put  the 
most  unfavorable  construction  upon  them,  they  do  not  state  that  he  ever 
misused  or  complained  of  having  them  to  support.  The  evidence  shows 
he  was  easily  excited,  yet  soon  molifled,  and  occasionally  used  rough 
aud  profane,  but  never  vulgar  language,  and  some  of  the  witnesses  testified 
he  a  few  times  when  provoked  cursed  her,  though  he  certainly  was  not  in 
the  habit  of  using  profane  language,  if  he  ever  did,  about  which  there  is 
doubt — his  common  expressions  being  "dang  it,"  ''durn  it,"  sometimes 
•*God  damn  it."  But  in  every  instance  when  it  is  proved  he  used  improper 
language,  it  was  on  account  of,  or  connected  with  her  alleged  neglect  of 
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some  household  Auty,  and  although  there  Is  proof  of  sevsral  ouofwlona  dnr- 
Ing  their  married  life  when  he  Uied  to  her  highly  Improper  and  rough  lao- 
guafce,  the  evidence  falls  tar  short  of  ihowing  that  such  aonduot  was  either 
habitual  or  frequent.  So  far  from  auoh  belDg  the  case,  it  Is  evident  he 
married  her,  not  from  sordid  motives  but  from  love,  and  on  the  whole  ww 
as  aSeotlonate,  patient  and  just  In  his  treatment  of  her,  as  husbands  gen- 

Long  oontinued  tcrlevanoes  ore  alleged  In  her  petition,  but  It  seenis  to  us 
a  reasonable  explanation  of  them  Is,  that  she  beoaue  dlsoontent«d  with  hei 
lot  as  a  fanner's  wife  and  Indisposed  to  make  the  best  of  it,  though  of  her 
own  seeking,  especlall;  after  all  her  children  had  married  and  gone  away. 
without  an  assurauoe  or  hope  of  getting  part  oF  her  husband's  estate.  She 
had  ample  opportunity  before  marrying  him  to  Inform  herself  of  hU  char- 
auter  and  dUposttlon,  and  of  the  duties  and  responsibilities  that  wonld  rest 
upon  her  as  wife  of  a  wealthy,  yet  plain,  eoonomical  and  pushing  farmer; 
for  not  only  had  she  been  for  a  long  time  aoqunlnted  with  him,  but  the 
oourtshlp  between  them  was  begun  at  his  house  while  she  was  a  visitor. 
Xbe  speolflo  ohargu  that  he  used  Insulting  and  profane  language  to  her  that 
she  oould  no  longer  endure,  does  not  seem  to  us  to  have  been  the  Immediate 
or  oontrolllng  cause  of  the  abandonment,  for  his  conduct  in  that  respect, 
was,  according  to  the  proof  she  atCvnipted  to  make,  not  different  from  or 
worse  than  what  It  bad  been  from  tba  beginning. 

Although  appellee's  son  bad  since  his  marriage  worked  on  his  father's 
farm  as  a  hand  he  had  been  given  no  land  until  a  short  time  liefore  the 
aeparatlon,  when  he  purchased  and  hail  conveyed  to  him  two  small  trauts. 
And  that  transaction  coming  to  the  knowledge  of  appellee  about  threeweeks 
before  she  left,  so  displeased  her  that  she  did  not  thereafter  occupy  the  same 
bed  with  her  husband.  It  further  appears  that  after  she  left,  appellee  visited 
her  for  the  purpose  of  inducing  her  to  return,  and  the  evidence  is  aatlsfac- 
tory  to  us  she  was  willing  to  do  so  upon  condition  he  secured  to  her  chil- 
dren out  of  his  estate,  a  stipulated  amount  of  nioney,  which  be  declined  to 
do,  and  even  then  after  she  commenced  her  aoclon  for  dlvoroe  from  bed  and 
board,  with  a  view  to  permanent  alimony,  without  Impairing  her  dower 
right. 

In  our  opinion,  appellant  abandoned  ber  husband  without  his  fault,  Id 
meaning  of  the  statute,  and  therefore  the  lower  court  did  not  err  either  In 
dismissing  her  aotlon  or  granting  to  nppeiliie  a  divorce  from  the  bond  of 
matrimony  without  any  altonnncu  to  her  out  of  hia  estate. 

We  see  no  reason  for  an  Increase  of  the  nllowauce  of  tiSO  to  her  attorneys, 
for  If  there  was  an  unusual  amount  of  labor  done  by  them,  appellee  has 
been  already  taxed  heavily  and  to  a  considerable  extent  needlessly. 

Judgment  in  eaoh  oase  affirmed. 


MASVILLE  &  BIG  SANDY  R.  R.  CO.  v.  PELHAM. 

(Filed  October  27,  1892— Not  to  be  reported.) 

Condemnation  of  land— Verdict — Compromise  change  of  owners— Suit  for 

trespass — Settlement — Parol    evidence — Indefinite   judgment — The   land  Id 

controversy  was  oondemned  for  railroad  purposes  over  10  years  ago,  and  the 
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dtuuagra  fixed  at  tS,lDC  and  mbteqneutl;  compromised  by  tbe  oompany, 
pajlDg  SI, 065  and  agreeing  to  erect  certain  tunclpg  on  the  property,  glnoe 
then  the  roKd  has  chansod  hands  twioe  and  now  belonga  to  the  appellant. 
This  suit  was  brought  by  appellee  for  trespass  and  for  the  land.— Held.  That 
It  was  oompeteoC  to  ebow  by  parol  evidence  that  the  daraages  had  been 
settled,  and,  under  the  circumstances  no  court  would  require  the  surrender 
Dt  the  title  or  the  light  to  the  use  (or  the  purposes  contemplated,  although 
the  jndgment  or  Inquest  fails  to  describe  the  land.  A  verdict  of  teeo  la  set 
uide-on  the  ground  that  the  Instraotlons  are  misleading,  and  not  sustained 
by  the  evidence. 

WadBworth  Sc  Son  and  Coobron  &  Son  for  appellant. 

E.  L.  Worthlngton,  Garrett  S.  Wall  and  T.  C.  Campbell  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

OptnlOD  of  the  court  by  Judge  Piyor. 

This  Is  an  action  of  trespass  quare  olauaum  with  the  defense  of  likewise 
tenementum.  It  appears  that  eo  far  back  as  the  year  ISfiS,  a  railroad  oom- 
pany  orgnnUed  under  a  charter  granted  by  the  legislature  condemned  the 
land  of  (he  appellee  for  railroad  purposes  and  entered  upon  the  preiulsea 
condemned.  The  railroad  company  appealed  from  the  verdict  which  waa 
IS. 100  and  subsequently  paid  S1,08E  of  that  sum  on  a  compromise,  b;  the 
terms  of  which  It  was  to  erect  certain  fenclQR  on  the  premises  condemned 
or  along  the  line  of  Its  road.  The  company  failed  and  the  road  psHE^ed  Into 
the  hands  of  Ibe  Qreat  Eastern  B.  B.  Co,,  and  Id  the  year  1S73  that  com- 
pany undertook  to  work  on  the  land  when  the  appellee  claimed  that  the 
damages  had  not  been  paid,  under  the  assessment  of  1853  and  that  no  work 
eould  be  done  until  the  money  was  paid.  The  engineer  said  be  had  been 
infomied  the  damages  bod  been  paid  and  that  1(  the  hands  were  permitted 
to  go  to  work  and  it  turned  out  that  the  money  had  not  been  paid  the  com- 
pany would  at  once  make  payment.  This  company  worked  the  road  for  It 
time  and  then  suspended,  when  the  road  with  all  Us  appurtenanoes.  passed 
to  the  appellant,  the  Maysvllle  &  Big  Sand;  R.  B.  Co.,  and  that  company 
entering  on  the  road  within  the  Pelham  boundary  and  beginning  Its  work, 
the  appellee  brought  this  action  for  [lamagee.  The  only  issue  it  seems  to  ua 
la  as  to  the  value  of  the  borrow  pit,  If  not  before  condemned,  and  the  ques- 
tion as  to  wbeCher  the  judgment  of  condemnation  had  been  satisQed.  We 
think  the  evidence  is  not  only  competent  but  conclusive  as  to  this  issue. 
The  appeal  was  filed  away  in  1854  and  a  payment  made  exceeding  the  value 
of  the  land  taken  and  fencing  built  by  the  company,  In  execution  of  the 
oominvmlM.  Chiles,  the  engineer  «o  states  and  the  clroumatances  of  the 
filing  away  of  the  appeal,  the  overpayment  of  the  actual  value  ot  the  land, 
the  erection  ot  the  fencing,  all  transpiring  more  than  fort;  years,  ago  seems 
to  UB  should  put  the  question  at  rest.  But  It  U  contended  that  the  writ  or 
Judgment  condemning  this  property  is  too  indefinite,  and  that  a  verbal 
oompromlae  was  not  suIBclent  to  divest  the  appellee  of  title. 

The  entry  was  made  forty  years  ago  and  the  land  placed  In  the  actual 
occupancy  of  the  original  company.  The  money  had  been  paid  and  the  road 
oonstrucCed  and  operated  by  the  second  company,  and  under  such  clr- 
cumsCanoes  no  court  would  require  the  surrender  of  this  title  or  the  rlmht  to 
the  user  for  the  purposes  contemplated  by  the  judgment,  although  the  Judg- 
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ment  or  iDqiiest  ins}' fail  to  (leeorlbe  the  land.  The  en  si  neer  proves  that 
the  land  111  oontroveraf .  Is  the  iilentical  land  condemned  and  ot  this  there 
can  be  no  doubt.  The  title  and  poBseEslon  was  protected  HufBclentlf  to  de- 
feat the  action  o(  trespass,  and  really  the  only  defense  Is.  that  the  appellant 
Is  uslofc  more  land  than  was  condemned.  It  was  competent  to  shiiw  that 
tbe  claim  for  damages  had  been  settled  ond  to  show  this  fact  by  parol,  and 
the  statement  of  Chiles  satfBfled  the  Jury  that  the  parties  had  received  all 
they  were  entitled  to  receive — if  not  salisfled  of  that  fact  the  verdict -would 
have  been  (or  the  difference  between  the  sum  paid  and  the  amount  ot  the 
judftment.  The  verdict  was  tor  ViSU  and  thin  must  have  been  on  the  Idea  that 
the  appellants  had  no  right  to  enter  and  that  the  laud  beloniced  to  the  plain- 
tiff. If  the  company  used  a  borrow  pit  not  condemned,  stll)  the  damafie 
oould  not  have  been  as  much  as  this  verdict  nnd,  therefore,  the  verdict  was 
the  result  of  Instructions  that  were  misleading. 

There  are  only  two  Issues  In  this  case  and  the  trial  of  one  of  these  Issnei 
upon  the  testimony  before  us  must  necessarily  have  been  for  the  defendant, 
viz..  the  Issue  as  to  payment  or  the  settlement  ot  the  judgment — the  ocbec 
Issue  was  na  to  the  quantity  of  the  land  taken  by  the  appellant  or  thosfl 
under  whom  itolalms,  beyond  the  actual  quantity  condemned,  and  there  la 
but  little,  If  any,  testimony  to  sustain  the  plaintiff  on  that  Issue.  The  case 
must,  however,  go  back  for  a  new  trial  and  what  may  be  developed  In  the 
next  trial,  this  court  has  no  right  to  anticipate. 

The  Judgment  is  reversed  and  cause  remanded  with  directions  to  award  a 
new  trial  and  tor  proceedings  cousistent  with  this  opinion. 


NEWTON  V.  LEVY. 
(Filed  January  Ifl,  isna— Not  to  be  reported. ) 

Purchase  of  mill — Knowledge  of  its  ."xjnditlon— Hard  bargain — Fraud — The 
appellant  purchased  a  mill  at  the  price  of  12,960.00.  paid  one  third  down  and 
executed  his  two  noU<s  for  tOKI.SS  envh  for  the  balance.  He  paid  the  Snt 
not«  and  made  no  complaint  until  suit  was  brought  en  the  seoond  note,  and 
he  now  alleges  fraud  in  the  sale— Held,  The  proof  conduces  to  show 
that  appellant  made  the  purchase  with  his  eyes  open.  He  was  at  the  mill 
and  examined  its  condition,  and  while  not  a  miller  he  must  have  seen  that 
the  building  was  In  a  decayed  condtttnn.  The  proof  of  appellant  It  uncon- 
tradicted makes  out  a  case  whera  he  paid  too  ninoh  money  for  an  old  mill, 
and.  Instead  of  relying  on  his  own  judgment  confided  In  the  statement  ot 
the  appellee,  and  when  all  the  evidence  is  conaidered  there  Is  no  reason  for 
the  interference  of  the  chancellor. 

B.  L.  D.  Guffy  and  Jno.  L.  Scott  for  appellant. 

Edward  W.  Hlnes  ond  W.  A.  Helm  for  appellee. 

Appeal  from  Bntler  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  to  enforce  a  lien  for  the  purchase  money  was  defended  on  the 
ground  ot  fraudulent  represfntations.  made  by  the  plaintiff,  who  was  <tbe 
vendor,  as  to  the  condition  uf  the  mill  and  machinery  for  which  the  note 
was  executed.    That  the  representations  consisted  in  the  statement  that  the 
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iiltl  and  niacbtaerr  was  in  good  repair  when  tlia  building  was  wortblesB, 
,nd  required  in  a  year  afcer,  tearing  down  and  re-bulldlnK.  The  ohuge  of 
raud  or  mlsFepFeaentatlon  1b  shown  by  the  teatlniony  of  several  witnesses, 
luC  rebattud  by  the  tesllniony  for  the  platatlS.  The  proof  oonduoes  to  show 
hat  the  appellee  examined  the  building  before  be  purchased  It,  and  from  the 
astlmony  It  must  have  been  appareot  to  him  that  the  building  nee  nortb- 
■u  and  would  have  to  be  remodeled  In  a  abort  time.  Tbe  proof  on  the  part 
t  the  appellee  shows  he  lofornied  tbe  appellant  that  the  mill  house  nould 
ave  to  be  rebuilt  at  the  time  of  thfsale,  and  the  purchase  was  Id  fact  iiiad» 
iltb  that  understand  lug,  Tha  appellant  purchased  one  fourth  of  thU  prop- 
rty:  one-fourth  Interast  was  sold  to  Cola  &  Bros;  one-fourth  to  Hudwall 
nd  th»  remaining  one  fourth  tbe  appellant  retained. 

The  proof  Is  oonQIctIng  but  conduces  to  show  that  the  appellant  made  the 
lurchase  with  his  eyes  open.  He  was  at  the  mill  and  examined  Its  con - 
.lllon.  and  while  not  a  miller  he  ooold  see  and  must  have  seen  that  the 
ulldiug  was  In  n  decayed  condition— In  faot  be  stated  to  two  or  more  wlt- 
lessee  that  the  building  would  have  to  he  repaired  or  a  new  one  built.  We 
btnb  the  testimony  establishes  tbe  tact  that  this  purchasa  was  a  hard  bar- 

The  appellant  jiald  one-third  of  the  money  down  and  executed  his  two 
notes  for  tUS3.33  each.  Ha  paid  the  flr^t  note  and  made  no  complaint, 
Qtil  this  lien  was  sought  to  be  enforoed,  as  to  any  fraud  practiced  on  him 
y  the  appellee.  After  the  issue  had  been  mads  up,  the  appellant  oSered  to 
le  an  amended  answer  setting  up  a  fraudulent  representation  ninde  to  blra 
.9  to  the  tease  of  tha  water  power  for  thirty  years  and  to  tha  ownership 
C  the  ground,  a  fact  If  It  existed  he  must  have  known,  when  his  original 
nswer  was  filed. 

Tbe  court  twlow  refused  Its  filing  and  abused  no  discretion  In  declining 
o  permit  a  new  Issue. 

This  case  was  consolidated  with  an  action  (or  tbe  sale  of  tha  mill  prop- 
irty,  a  dissolution  of  the  partnership  and  a  distribution  of  tbe  assets.  The 
ither  partners  maba  no  defense,  but  testify  as  to  the  representntlons  made 
ly  tbe  appellee  to  them  as  to  what  It  would  uost  to  repair  tha  jntll  bulld- 
og. The  building  stood  on  the  ground  and  was  not  hidden  from  the  view 
if  these  purchasers;  and  their  proof,  if  uncontradicted,  makes  out  a  case 
rhere  (hey  piidtoo  much  money  for  an  old  mill  and.  Instead  of  relying  on 
heir  own  judgment,  confided  In  the  eUttement  of  tbe  appellee,  and  when  ali 
he  tostlinony  is  considered  there  Is  no  reason  for  tha  Interference  of  the 
rhancellor. 

Judgment  affirmed. 

DAVID30;j,  Scs.  V.  HAYDEN,  Sen, 
(Filed  January  30,  ISflT— Not  to  be  reported) 
1.  Levy  of  execution — Indemnifying  bond— Liability  of  sureties  for  the 
Mts  ot  the  marshal— The  return  upon  the  execution  shows  that  tbe  marshal 
levied  It,  not  upon  a  joint  Interest  or  partnership  property,  but  upon  1,000 
pounds  of  tobacco  belonging  to  Che  defendants  in  the  execution.  The  plain- 
tlfT  gave  an  Indemnifying  bond  and  required  the  maisbal  to  sell  the  prop- 
erty, li  oannot  now  be  nld  by  tbe  nireties  on  the  boad  that  some  one  had 
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or  olalmed  a  Joint  IntereBt  In  the  tobMOO  with  the  detendaiita  In  the  aieon- 
tlon.  and  tharefora,  the  offloers  ahonld  hnTe  retnrned  the  execution  with  Um 
lerjendorMd  and  not  have  Bold  the  tobaooo.  Held— That  the  Boretlea  hsTlnc 
enabled  the  plaintiff  In  the  ezeoutlou  to  enforce  hi*  demand  on  the  offlon 
b7  the  exeontlon  of  the  bond,  and  the  offloer  belnfr  daniBged  In  oonseqneooe 
ot  the  aeiiuie  and  eule  of  the  tobaooo,  the  Buraties  ahoiild  be  required  to 
pay  it. 

a.  Authority  of  niaraha]— Under  notion  7  ot  the  new  charter  of  the  to4m 
of  Salem  (AotB  ISSQ-W,  p.  tl89)  we  are  of  the  opinion  that  the  mnrehal  had 
the  right  to  collect  the  execution  under  which  the  sale  was  made,  and  tb« 
oonsequent  authorlt;  to  bike  the  IndemnlfytDg  bond,  although  the  lerj  wac 
made  outside  the  oorporate  limits  of  the  town  o(  Salem. 
Jamefl  &  Junes  and  Bush  &  Worlen  for  appellant. 
John  K.  Hendrlok  for  appellee. 
Appeal  from  Livlngaton  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pajnter. 

This  action  1b  ou  an  Indemnifying  bond,  executed  by  the  appellants  u 
the  auretlea  ot  Beu.  Shoecraft.  An  eieontlon  waB  tuued  bj  a  Juatloe  of 
the  peaoe  ot  Livingston  county,  on  a  Judgment  In  favor  ot  Ben.  Shoecraft 
T.  3.  H.  Greenlee  and  J.  A.  Baraher.  It  was  placed  In  the  hands  ot  the  ap- 
pellee, Hayden,  marshal  of  the  town  ot  Salem.  In  Livingston  county,  for 
oollectloa.  Be  proceeded  to  levj  It  on  property  outside  of  the  corporate 
limits  ot  Salem,  but  In  LlTlugstoii  county.  The  plalntlS  In  the  execution 
required  that  the  marshal  should  sell  the  property  under  execution,  and  tc 
indemnify  him,  executed  the  Indemnifying  bond  In  suit.  It  turned  out  that 
the  property  sold  under  the  execution  was  not  subject  to  levy  and  sale  under 
It,  and  those  owning  It  brought  suit  against  the  appellee  and  reooverd  dam- 
ages for  the  wroagful  setture  and  sate  of  the  property.  The  return  on  the 
execution  shows  that  the  marshal  levied  It,  not  upon  a  Joint  Interest  or  part- 
nership property,  but  upon  4,000  pounds  of  tobacco  belonging  to  John 
Brasher  and  Henry  Greenlee,  the  defendants  In  the  execution. 

The  plaintiff  demanded  a  sale  of  the  property  and  the  marshal,  having  a 
doubt  whether  It  was  subject  to  the  execution,  he  required  I ndeiunl tying 
bond  In  suit.  The  oonolusire  presumption  In  this  case  Is  that  the  plaintiff 
Id  the  execution  denied  that  any  one  was  the  owner  of  or  had  any  interest 
In  the  property  levied  on,  except  the  defendants  In  the  execution.  Therefore, 
he  gave  the  IndeTunlfylng  bond  and  required  the  marshal  to  sell  the  prop- 
erty levied  upon.  While  the.owners  may  have  claimed  a  Joint  Interest  In  It 
with  the  defendants  In  the  execution,  still  the  plaintiff  denied  suoh  claim 
and  compelled  the  marshal  to  sell  It  by  giving  the  Indemnifying  bond. 

It  can  not  now  be  said  by  the  sureties  on  the  bond  that  some  one  had  or 
claimed  a  Joint  interest  in  the  tobacco,  with  the  defendants  In  the  execn- 
tioD.  and  that,  therefore,  the  officer  should  have  returned  the  execution 
with  the  levy  Indorsed,  and  not  have  sold  the  tobacco.  The  otBoer  could  not 
have  done  this  because  the  plaintiff  In  the  execution  required  hlu  to  sell  It 
*11  as  the  property  of  his  debtors.  The  appellants  enabled  the  plaintiff  ID 
the  execution  to  enforce  hie  demand  on  the  oflloer  by  the  exeoutlon  ot  the 
bond,  and  thereby  agreeing  to  "Indemnity  him  against  the  damages  which 
he  may  sustain  In  oonaequeuoe  of  the  seisure  or  sale  ot  the  property". 
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Thii  action  was  brought  to  compel  the  appellants  tc  perform  their  under- 
iklDg.  The  offloer  vae  damaged  In  consequence  of  the  seizure  and  nle  of 
le  property,  and  tbe  appellants  eboald  be  requli«d  tc  pay  It. 

Upon  the  ezamlnatton  of  leoticn  T.  of  the  new  charter  of  the  town  ot 
alem  (Acts  1889-90,  p.  680),  we  are  of  theoplnlon  that  the  marshal  had  Che 
Ight  to  collect  the  ezecntlon  under  which  the  sale  was  made,  and  the  oocie- 
aenl  authcrltr  to  take  the  Indemnltjlng  bond. 

The  JudKinent  li  affirmed. 


CITY  OF  LOUISVILLE  v.  8KLVAGK.  &o, 
{Filed  Januar;  St,  1903— Net  to  be  reported. ) 
Apportionment  TCarranl— Llablllt;  of  olt;  for  10  per  cent,  damages— Costa 
(  former  appeal— On  the  former  appeal  this  oourt  held  that  Bullitt  was 
Able  only  tor  I'D  per  cent,  of  tbe  apportionment  warrant.  TTpon  the  return 
f  tbe  case  Bullltc's  part  was  paid  and  appellees  filed  an  amended  petition 
latming  aKalnst  appellant  oit;  ten  per  cent,  of  the  warrant,  and  Interest 
n  the  whole  sum  of  the  apportionment,  and  also  tor  coats  incurred  In  the 
ise  against  Bullitt,  and  the  casta  paid  on  the  appeal,  and  Judgtnent  was 
indered  tor  appellees  for  the  ten  per  cent,  on  the  apportionment  warrant  of 
lolHtt,  for  Interest  on  the  whole  amount  of  tbe  warmnt  till  Bullitt's  part 
'as  paid,   and  for  1101. OS.  costs,  heretofore  Incurred. — Held,  That  there  was 

0  error  in  rendering  judgment  against  appellant  city  for  t«n  per  cent,  of 
ie  apportionment  warrant,  which  the  former  opinion  huld  could  not  be  re- 
irered  from  the  property  holder,  Bullitt;  but  the  oourt  erred  In  adjudging 

1  appellee.  Interest  on  the  full  amount  of  the  apportlonmenC  warrant,  or 
a  any  amount  of  the  warrant,  till  the  reapportionment  by  the  court  under 
ie  mandate  of  this  court.  The  oourt  also  erred  tn  adjudging  tbe  costs  of 
>e  former  appeal  agalost  appellant  as  that  was  costs  of  reapportionment, 
ad,  in  a  case  wherein  appellant  wns  not  a  party  to  the  appeal. 

H.  L.  Stone  for  appellant. 

Lane  A  Harrison  for  appellee. 

Appeal  from  Jefferson  Chancery  Court, 

Opinion  ot  tbe  court  by  Judge  White. 

This  is  the  second  appeal   of  this  case.    The   former  appeal  was  styled 

ishua  F  Bullitt  t.  Selvage,  &c.,  and   tbe  opinion  Is  found   In  SO  Ky.  Low 

The  action  was  originally  brought  against  Bullitt,  the  City  of  Louisville 
id  various  property  owners  along  the  street  Improved.  The  first  judgment 
as  against  Bullitt,  for  the  full  amount  of  the  apportionment  warrant, 
[alnst  his  property.  On  appeal  this  court  held  that  he  was  liable  for  only 
Inety  per  cent,  ol  the  warrant  and  remanded  the  case  tor  judgment  for 
lat  sum  or  proportion  of  the  warrant.  Upon  return  ot  tbe  case  Bullitt's 
>rt  was  paid  and  appellee  filed  an  amended  petition  olalmtng  against  the 
ipellant  city  ten  per  cent,  ot  the  warrant,  under  the  former  opinion  of  this 
>art,  and  also  claimed  Interest  on  Ihe  whole  sum  of  the  apportionment 
arrant  and  further,  claimed  judgment  for  costs  Incurred  in  the  ease 
jalnst  Bullitt  and  tbe  ooats  paid  on  the  appeal.    Appellant  pleaded  to  tbe 
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amended  petition.  (It  Btatute  of  five  years  UmltatloD,  (8)  KB  adjudioata,  (J) 
a  denial  of  liability  Cur  either  intei^et  or  coata. 

The  action  >vub  Bubniltted  Tor  judgment  on  petition  and  answer.  Judg- 
ment was  rendered  for  appellees  for  the  ten  jier  cent,  od  tbe  apportlonmeiit 
warraDt  ot  Bullitt,  for  interest  on  the  whole  amount  of  tbe  warrant  till 
Bnllitt's  part  wiis  paid  and  for  Costa,  tlOl.OG,  heretofore  tnourred.  From  that 
Judgment,  this  appeal  is  prosecuted. 

As  It  appears  from  the  record,  tbia  action  was  tirst  begun  against  tlie  cilf 
In  1HH3,  there  can  be  no  question  of  limitation  as  that  was  less  than  ona 
year  from  the  eiecntion  of  the  work.  The  plen  of  res  adjudlcata  Is  like- 
wise bad,  for  It  ia  not  alleged,  nor  does  the  record  show,  IhaC  the  judgmem 
rendered  against  Bullitt  disposed  of  the  case  aa  to  tbe  city  or  denied  appel- 
lees a  right  of  ri'co very  against  the  city.  There  was  no  adjudtcatton  betne^n 
the  appellant  city  and  the  appellees.  We  are  of  opinion,  therefore,  that 
there  was  no  error  in  rendering  judgment  against  appellant  city  for  t«n  pec 
cent,  of  the  apportionment  wnrrant.  wbloh  the  former  opinion  held  could 
not  bo  recovered  form    the  property    holder.  Bullitt. 

The  court  erred  in  adjudging  to  appellee  Interest  on  the  full  amount  of 
tbe  apportionment  warrant,  or  on  any  amount  of  tbe  warrant  till  the  re- 
apportionment by  the  court  on  tbe  return  ut  the  cose,  under  the  mandn1«  of 
tblB  court.  Likewise,  there  was  error  to  adjudge  against  appellant  the  costs 
on  the  former  appeal,  as  that  was  costs  of  reapportionment  and  In  a  caG« 
wherein  appellant  was  not  a  party  to  Che  appeal.  This  was  eipreasly  decided 
by  this  court  in  Gosnell  t.  City  of  Txiulsvllle,  SO  Ky.  Law  Rep,,  M2,  and 
City  ot  LouUt-llle  v.  Selvage,  &c.,  31  Ky.  Law  Bep.,  Sj».  In  each  ot  these 
cases  tbe  court  expressly  held  that  the  city  was  not  liable  for  Interest  or 
costs  until  a  reapportionment  had  been  uiade.  These  cases  were  decided 
under  the  same  law  as  the  present  case  and  la,  therefore,  binding  on  us  here. 
For  tbe  errors  Indlcjited.  tbe  judgment  Is  reversed  and  cause  remanded 
with  directions  to  reader  judgment  for  appellees  for  ten  per  cent,  ot  the  ap- 
portionment warrant  with  interest  from  the  date  of  filing  the  amended  peti- 
tion and  for  costs  subae<juently  oocruing  since  the  reapportionment. 
The  court  delivered  the  following  response  to  petition  for  rehearing^ 
In  the  petition  for  rehearing  it  is  insisted  that  the  court  has  erred  in 
applying  the  rnle  as  to  interest  and  coats  as  laid  down  In  Oosnel  v.  City  of 
Louisville.  SO  Ry.  Law  Rep.,  GS3,  and  in  City  ot  Louisville  v.  Selvage,  SI 
Ky.  Law  Rep.,  3jn. 

Counsel  insists  that  the  contracts  made  In  those  two  cases  were  entered 
Into  after  the  act  of  July  1, 1893,  and  as  tbe  contract  In  tbls  case  was  catered 
into  under  the  act  of  April  1,  1S8H,  a  dlflerent  rule  must  apply.  We  have 
eiamlned  the  records  In  the  two  cases  cited.  The  record  in  tbe  Oosnel  case 
shows  that  contract  wae  made  on  April  20,  1894,  and  ao  waa  after  the  act  ot 
July,  1893.  But  the  contract  in  the  Selvage  ease  waa  made  May  18,  1899, 
which  was  prior  to  the  act  ot  July.  1891).  and  was  under  the  act  of  April  1, 
1886.  the  same  as  In  this  case.  So  It  appears  that  this  Court  has  held,  undst 
the  act  of  April,  188R,  as  well  as  under  the  act  ot  July,  1893,  the  city  wsi 
not  liable  for  Interest  or  costs  until  the  apportionment  1b  corrected.  As 
these  two  acts  are  entirely  Inconsistent  we  must  conclude  that  tbe  dcclslcDs 
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were  made  Irreepeotive  of  the  statutory  proyision.    In  neither  opinion   i» 
any  reference  made  to  the  statute  as  a  reason  why  there  Is  no  liability. 

The  court  said  in  the  Gosnel  case,  20  Ky.  Law  Bep.,  623:  "Nor  should  in- 
terest upon  the  whole  amount  of  the  contract  price  be  allowed  against  the- 
city,  for,  while  the  rule  may  seem  harsh,  the  contractor  must  be  assumed 
to  have  entered  into  the  contract  with  his  eyes  open  as  to  its  provisions  and 
their  enfbroibility. "  This  was  followed  in  the  iSelvage  case.  The  question 
does  not  depend  upon  the  language  of  either  the  act  of  1886  or  of  1888.  Th» 
rule  is  the  same  in  either  case. 

Petition  overruled. 


JONES'  ADM'B  V.  ILLINOIS  CENTRAL  R.  R.  CO.  &o. 
(Filed  February  18,  1902— Not  to  be  reported.) 

1.  Action  for  wrongful  killing— Qualification  of  administrator— Residence* 
of  Inteetate^Pleading— Where  an  administrator  was  appointed  in  C.  county 
and  filed  suit  against  the  railroad  company  in  L.  county  for  the  wrongful 
killing  of  his  intestate,  and  after  answer  was  filed  by  the  railroad  company 
denying  that  the  intestate  was,  at  the  time  of  his  death  a  resident  of  C» 
county,  and  that  appellant  was  duly  appointed  and  qualified  as  his  adminis- 
trator, an  amended  answer  was  ofiTered  by  appellee  and  rejected,  asking  that* 
R.  be  made  a  party  to  the  action  upon  the  ground  that  he  claimed  to  have- 
been  appointed  administrator  of  the  intestate  in  M.  county— Held,  That  this- 
waa  error.  Appellees  were  entitled  to  have  the  M.  county  administrator 
made  a  party  to  the  action  so  that,  in  the  event  of  a  judgment  in  favor  of 
the  C.  county  administrator,  the  former  would  l^  bound  thereby. 

2.  Peremptory  instruction— Question  for  jury— It  was  error  of  the  court, 
upon  the  contention  of  the  testimony,  to  give  a  peremptory  instruction  ta 
the  jury  to  find  for  appellees,  upon  the  ground  that  there  was  no  testimony 
to  support  the  contention  that  the  intestate  was  at  the  time  of  his  death,  a 
resident  of  C.  county,  in  view  of  the  testimony  of  the  widow  to  the  effect 
that  she  married  the  intestate  in  O.  county,  and  they  lived  together  there 
and  never  resided  at  any  other  place,  and  all  their  household  furniture  had 
always  been  kept  there  idnce  their  marriage;  and  this,  with  the  conflicting 
testimony  was  evidence  to  go  to  the  jury  in  support  of  the  jurisdiction 
assumed  by  the  C.  County  Court. 

MoUoy  Ar  Utley,  J.  E.  Hendrick  and  Hazelrigg  &  Chenault  for  appellants 

Pirtle  &  Trabue,  P.  H.  Darby  and  Wilson  &  James  for  appellees. 

Appeal  from  Lyon  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

Having  been  appointed  administrator  of  William  Jones,  deceased,  by  the-^ 
Carlisle  County  Court,  appellant  instituted  this  action  in  the  Lyon  Circuit  > 
Court  to  recover  of  the  appellee  railroad  company  and  a  conductor  and  en-  - 
gineer  of  said  company  in  its  employ,  $10,000  damages  for  the  death  of  his 
intestate,  alleged  to  have  been  caused  by  the  gross  negligence  of  the  appel- 
lees in  making  a  running  switch  at  Cumberland  River,  in  Lyon  county. 

The  appellee  company  filed  a  petition  in  proper  form  to  transfer  the  case 
«B  to  it  to  the  United  States  Circuit  Court  for  the  District  of  Kentucky^ 

vol.  26—31 
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alleelng  a  separabla  oause  uf  Rotlon  as  sRaloBt  tt.  This  motion  wtu  over- 
ruled, and  the  aotlon  of  the  court  seems  supported  by  the  cases  of  Pngh  r. 
C.  &  O.  Hy.  Co..  IB  Ky,  L«w  Rep..  14B;  C.  &  O.  R.  Co,  v.  Dlion'sAdm'r.. 
30  Ky.  Law  Rep.,  TBS;  Kane  v.  Cltr  of  Indianapolis,  69  F.  R.,  770. 

After  the  fllinn  of  an  answer  to  the  merits,  In  which  It  was  denied  that 
appellant's  Intestate  nna,  at  the  time  of  his  deaUi.  a  restdeot  or  cltlzeii  of 
iCarllslH  county.  Kentucky,  and  that  appellant  wns  duly  appointed  and  qual- 
llled  as  hts  administrator,  an  amended  answer  was  offered  and  rejected. 
asking  that  P.  O.  Rudolph  be  made  a  party  to  (hp  notion,  upon  the  gronnS 
Ihat  he  claimed  to  have  been  appointed  by  the  MoCrooken  County  Court,  ad- 
ministrator of  the  same  Intestate,  and  as  such  adnilnlBtratornaB  seeking 
to  recover  damages  for  the  dPAth  ot  snid  Intestate  In  the  same  court  In 
which  this  action  was  pending.  The  action  ot  the  circuit  eourt  Id  rejecting 
this  amendment  was,  we  tblntt,  etroneouB..  Appellees  were,  entitled  Co  have 
the  McCracken  adinlnlstmtor  made  a  party  to  the  actioni  so  that,  In  the 
event  ot  a  Judgment  In  favor  of  the  Carlisle  administrator,  the  form,er 
would  be  bound  thereby. 

Upon  the  conclusion  of  the  testimony  the  oourC  gave  a  peremptory  in,- 
ftruotlon  In  favor  ot  appellees,  upon  the  ground,  apparently,  that  there  wai 
no  testimony  to  support  the  contention  that  the  Intestate  was,  at  the  tlniA 
et  his  death,  a  resident  ot  Carlisle  county.  This,  we  think,  was  erroneous, 
In  view  of  (he  testimony  of  the  widow,  whose  testimony  Is  to  the  eflect^tbaf 
she  married  the  Intestate  in  Carlisle  county,  that  they  lived  togetiier-tben; 
that  they  never  resided  nt  any  other  place,  and  that  all  of  their  household 
forolture  had  always  been  kept  there  since  the  mnrrlnge.  And  wtllo  shfe 
also  testifies  lo  facts  which  uillitnte  Btrongly  ugalnst  her  theory  of  her  bUBi' 
band's  rcBldence.  and  there  Is  considerable  testimony  upon  tbe  other  side  In 
-contradiction  ot  It.  we  thlnlc  her  testimony  was  evidence  to  go  to  the  JurJ 
In  support  ot  the  ju  rial  let  ion  assumed  by  the  Carlisle  County  Court.  (Jacob 
v.  L.  &  N.  R.  R.  Co.,  10  Bush,  ai3. )  ' ,. 

For  the  rensons  given,  the  judgment  U  reversed  and  cause  remanded,  wltt| 
and  directlonE  to  award  appellant  a  new  trial,  and  for  further  proceeding! 
consistent   herewith.  ' 


FRANKLIN  CIRCUIT  COURT., 

THE  BOARD  OF  COU.VCILMEN  OF  THE  CITY  OF  FBANKFOKT  v, 

.  THE  STATE  NATIONAL  BANK  OF  FRANKFORT.       , 

SAME  V.  SAME.  -   .  '  -    , 

(Entered  April  37,  IftM. ) 

i.  Oplnlo.n  by  Judge  J.  E.  Cantrlll.  ^  ^  '       , 

-VhoK  OBUBvB.tioniing  on.  tor  trlftl  vi  bosrd  together,  by  oonsent^  tbp  pfi^ 
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'ing  BdvlBBd,  uai  being  ot  oplobiq  tbat  deteodaDt  Is  liable  to  plalatlS  for 
le  Cozes  aned  for,  (or  flvq  years  prior  to  the  tDBtltutloD  of  tbis  suit,  npoo 
If  fkisegBed  value  of  the  eharee  of  Its  stock  (llSO.onO)  for  tbe  years  1806  to 
»)0,  inclusive,  less  the  assessed  value  of  the  real  estate  of  defendant,  tq- 
nber  nlth  8  per  cent,  interest  thereon,  from  the  1st  day  of  October  in  each 
!ar  after  said'  tax  become  due;  and  also  for  the  taxes  sued  for,  for  the 
■an  itur,  1902  and  Itoe,  upon  the  assessed  value  of  Its  shares  (tlU),000),  less 
le  assesied  value  of  its  real  estate.  (Plaintiff,  by  leave  of  court,  having 
led  herein  a  certified  stateiaent  of  the  assessed  value  of  deteDdant's  real 
:tate,  for  the  years  1866  to  IQOS,  Inclusive,  marked  "real  estate."] 

IN  CASE  NO.  3B,916. 
It  Is,  therefore,  adjudged  that  the  several  demurrers  of  defendant  to  the 
'tltion  and  amended  petit <ons  herein  be  overruled,  and  the  demurrer  of 
alutin  to  the  defendant's  answer,  as  amended,  be  and  tbe  same  Is  hereby 
istjiined,  ond,  defendant  declining  to  plead  further.  It  la  now  ordered  and 
Ijuclged  that  defemlnnt  pay  to  plalatlfT  or  Its  ottoriiKys,  the  following 
:ma  for  taxes  aad  Interest  aforesaid  (being  the  city  Caies  due  under  tbe 
Ties  For  each  of  said  years  on  tbe  asEeased  value  of  the  shares  cif  stock  IIdO,- 
*\  leas  the  assessed  value  uf  tbe  real  estate  of  defendant). 
For  the  year  1899—11.46  on  1150,01X1,  amounting  to  the  avim  of  ta.lTS,  With 
per  cent.  Interest  thereon  from  the  lat  day  of  October,  ILKM),  until  paid, 
-;  tor  tbe  year  1B»7— 11.  J5  on  »1dO,000,  amounting  to  the  sum  of  12,175;  with 
per  cent.  Interest  thereon  from  the  1st  day  of  October,  lUOO,  until  paid,  S — ; 
ir  the  year  1H9S— S1.46  on  1160,000,  amounting  to  the  sum  of  12,176,  with  8 
IT  cent,  interest  thereon  from  the  1st  day  of  October,  1000,  until  pnid,  t— ; 
ir  the  year  ISIN)— 11. 46  On  •148,000,  amounting  to  tbe  sum  of  92,  H(5,  With  8  per 
■Dt,  Interest  thereon  from  the  Ist  dny  of  October,  1900,  until  paid,  t—;  for 
ieyearl90O— 11.15  on  (145,000,  amounting  to  the  sum  of  {2,135,  with  S  per 
;nt.  interest  thereon  from  tbe  first  day  of  Octtober,  1900,  until  pnId,  t— ; 
iRelher  with  plaintiff's  costs  herein  expended.  To  all  of  which  defendant 
iceptg  and  prays  an  appeal  to  t4ie  Court  of  Appeals,  which  is  granted. 

AND  IN  CASE  NO.  88,479. 

U  Is  also  adjudged  that  the  demurrers  of  defendant  to  the  petition,  as 
iiiended,  be  overruled,  and  the  demurrer  of  plaintiff  to  tbe  answer  as 
ijiended  (also  considered  as  filed  herein)  Is  hereby  sustained;  and  defend- 
nt  declining  to  plead  further,  It  Is  now  ordered  and  adjudged  that  defend- 
Dt,  State  National  Bank,  pay  to  plaintiffs,  or  Its  attorneys,  the  following 
inis  for  taxes  and  interest  sued  tor,  for  the  years  1901,  1902,  1903,  being 
ity  taxes  on  the  assessed  value  of  said  shares  (1180,000),  less  the  assessed 
alue  dI  real  estate  («e,000),  viz. : 

For  the  year  1901— •I.IS  on  »175,000,  »3,537.60,  together  with  8  per  cent.  In- 
^K«  from  October  1,  1901,  t-;  for  the  year  19a3-tl,Ta  on  1176,000,  |a,9T6, 
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with  e  per  cent.  Interest  from  Outober  1,  1903,  •— i  for  the  year  IMS,  11. TO 
on  1176,000,   •2,»TG,  with  8   per  oeDt.    Interest   froiQ   October  1,   190S,  t-1 
together  with  pl&lntiS'a  oosta  herein  expended    To  all  which  defeadant  ex- 
cepts and  prajB  an  appeal  to  the  Court  ot  Appeals,  which  li'granted. 
A  cop; — Attest : 

BEN  MARSHALL, 

Clerk  Franklin  Clrcnlt  Cotui. 


ri^e  K^i^tacky  J^aw  Reporter 


OCTOBER  1,  1904. 


COURT  OF  APPEALS  OF  KENTUCKY. 

WATLAND,  ecu.  T,  BROWNING. 
{Filed  September  31,  IBW— Nol  to  be  reported.) 

Lands— Pass  ways — Conveyances— Where  one  for  a  valuable  oonsidsratlon 
jnveyeil  to  another  the  right  to  paiEnlonK  a  strip  of  land  slit«eu  feet  In  nidth. 
□  uctlnn  brought  by  othiTs  alletiliig  otrnershlp  of  the  land  and  asking  that 
3eir  title  be  quitted,  nas  properly  dismissed,  the  commissioner  who  goq- 
pyed  the  lands  of  a  decedent  under  an  order  ot  court  onl;  conveyluR  to  the 
endor  of  the  clalmnnt  In  the  action  a  right  of  passway  one  pole  wide,  the 
ontention  ol  the  claimants  being  that  the  strip  sixteen  Ceet  wide  passed  to 
heni  iD6teud  of  the  mere  passway. 

H.  Clay  While  for  appellants. 

C.  C.  Cram  tor  appellee. 

Appeal  from  Grant  Cli-cuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Od  Miiy  2S,  ll'i>3.  T.  J.  Browning  for  valuable  tonslderaclon  in  vrritlDg, 
jnvejrd  to  lijijiiioiid  Snow  the  Hjtht  to  pass  aiung  a  sliteen  fool  strip  of 
md  lying  iilong  the  siniih  line  of  Raymond  Snow's  lot  from  the  west  end 
'  bt6  lot  out  to  the  turnplte.  Snow  agreeing  not  to  obstruct  the  strip  so  as 
)  Lbslruct  the  passage  ovtr  it  of  W.  fi.  or  Richard  Wayland.  The  Way- 
iDda  brought  this  suit  uguin-it  Drowning  and  Snow,  alleging' that  the  sli- 
s.'n  foot  Rtrlp  was  their  property  and  praying  that  their  title  to  it  be 
aieted.  The  court  dismissed  their  petition  and  the;  have  appealed.  The 
ightH  of  the  parlies  depend  upon  the  partition  of  the  lands  of  Indiana  An- 
)rrson  under  whom  they  all  claim.  In  that  suit  lot  No.  4  fell  to  Matilda 
nderson  under  whom  Browning  claims  and  lot  No.  6  to  James  Vanarsdall 
nder  whom  the  WayJands  claim.  The  commissioner's  report,  so  far  as 
laterial.  reads  as  follows: 

"Ijot  No  4  to  Matilda  Anderson  (here  follows  courses  and  dlstanoes  of  the 
it).  Lot  No.  6  to  James  Vanarsdall  (here  follows  courses  and  distances 
!  the  lot)  We  laid  oil  passway  to  lot  No.  6,  from  the  turnpike  road  to 
gure  4  one  pole  wide  and  on  lot  No.  4  along  line  binding  on  lot  No,  1." 

Tol.  26—31 
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The  deeds  follow  the  nommUsloner'!?  report  Itterally.  Tbe  ololni  of  the 
Waylands  that  they  own  the  sixteen  foot  etrlp  reetB  od  the  Idea  tbatnotft 
ntera  [lassna?  viraa  allotted  to  them,  but  that  tbe  etrip  of  sixteen  feet  passed 

Tbe  languaRe  of  the  comuilssloDers'  report  doeR  not  properly  bt«r  1hl» 
'Construction.  Tbe  commissioners  only  laid  oS  a  pn«swny.  They  did  not 
uiderui'^e  to  give  to  JnmeE  VnnHrsdnll  any  part  of  lot  4  except  a  passnay 
-  on^  pule  wide.  The  wholu  ol  lot  i  was  allowed  to  Matilda  Anderson.  The 
only  resCricilon  laid  upon  her  title  is  the  stateinent  that  they  laid  off  a 
pnBBway  one  pole  wide  for  the  benefit  o(  lot  No.  6,  lunde  by  the  ooinmli- 
sloners  In  the  oonchislon  of  tbelr  report. 
Judgment  nftirmed. 


QARBARD  v   BLACKBURN,  &c. 

(Filed  September  31,  1U04.) 

1.  n.-iinanes— Pleading— In  no  action  for  damages  for  the  wrongful  cut- 
ting of  timber,  n  judgment  for  defendantB  will  not  be  disturbed  where  the 
iuBiruotiona  were  simple  and  were  not  objected  to  by  either  ol  the  parties, 
where  there  was  no  demurrer  to  tbe  answer,  and  a  reply  flieil  puttlnft  In 
iBBue  all  the  nffirir.atWe  BlleKatlonH  of  (he  answer.  If  there  was  any  defect 
In  the  answer  It  was  cured  by  the  verdict. 

S.  Instroctlons — Where  the  Instructions  do  not  submit  the  preolES  IsHiie  as 
made  In  the  pleadings,  no  objection  having  been  made  to  them  ,the  verdict 
of  the  jnry  will  not  be  disturbed,  no  other  Instructions  having  l)een  asked 
and  which  If  Klven  would  not  have  affected  the  result. 

Thos.  R.  Brown  A.  J.  Oarred  and  Alex  Lackey  tor  appellant. 

W.  D   O'Neal  R.  T.  &  M.  S,  Bums  lor  appellees. 

Appeal  from  Lawrence  Clroult  Court 

Opinion  of  the  conrt  by  Judge  Hobson. 

Appellant  Qled  this  suit  to  recover  of  appellees  for  certain  timber  cut  a* 
he  nlieg.id  from  hU  Innd.  Thd  defendants  admitted  outtluK  the  timber  but 
deDled  that  It  was  cut  from  appellants' land  Tbe  case  was  submitted  to 
tbe  Jury  who  found  for  the  defendants  and  judgment  bavins  been  entered 
upon  the  verdict,  plaintiff  appeals.  It  is  Insisted  for  bim  that  there  was  a 
misconception  of  the  pleadings  and  tt\e  case  was  tried  on  an  Issue  not  made. 
But  our  attention  Is  not  called  to  any  error  of  tbe  court  in  the  admission  or 
rejection  of  evidence,  and  on  reading  the  transcript  we  do  not  find  that  there 
was  any  ruling  of  tbe  court  on  this  subject  to  which  exception  was  reserved, 
that  Is  correct.  Tbe  Instructions  given  by  tbe  court  are  very  simple  and 
were  not  objected  to  by  either  party.  There  was  no  demurrer  to  the  answer. 
Plaintiff  filed  a  reply  putting  In  issue  its  affirmative  allegations  and  the  case 
was  triwl  on  the  Issues  thus  made.  It  there  was  any  defect  in  the  answer  It 
was  cured  by  (he  verdict. 

The  plaintiff  alleged  that  he  was  the  owner  and  In  possession  of  the  tract 
of  land  bounded  by  tbe  dlvlslnn  line  made  by  Ulysses  Qarred  and  D.  W.  Garred 
by  written  agreement  made  on  March  8,  1869,  and  that  D.  W.  Garnid  aft<>r- 
nards  conveyed  the   Innd   on   his  side   of   the  division   line  to  those  under 
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Lom  ho  claimed;  that  thereafter  Ulfsses  Garre(l  oonveyed  to  Heory  Black 
rn,  under  whom  defendants  clulnied,  the  land  Ijing  on  their  Bide  of  the 
ilsion  line  and  that  the  itefendanta  had  cut  timber  within  the  boundary 
ibraced  in  the  deed  from  D.  W.  Garred  to  hini.  The  defundants  denied 
It  the  lines  ot  plalatiS's  land  ran  as  atnteit  in  the  petition  or  Included 
rof  the  timber  which  the;  out.  They  denied  that  the  plalntifT  owned 
I  timber  or  the  land  on  which  the  timber  grew,  or  that  thtt  timber  grew 
an  land  Inside  of  the  lines  of  the  deed  under  which  plnintliT  claims. 
vj  alleged  that  (he  timber  grew  upon  land  conveyed  by  UiyaaeB  Unrred 
Henry  Blnckbum.  The  plaintiff  had  set  out  himself  fully  the  division 
e  made  by  Che  Qarreds.  The  answer  must  be  road  in  uonnection  with  the 
Ition.  and  when  bo  read,  aptly  made  the  Is^ue  that  the  timber  which  de- 
idants  had  out  was  on  their  Bide  of  this  division  line. 

'he  affirmative  matter  in  the  answer  having  been  denied  by  the  reply  the 
irt  properly  overruled  the  motion  to  enter  judgment  for  the  plaintiff 
twlthatanding  the  verdict  for  the  defendant;  for  it  cannot  be  said  that 
der  the  pleadings  a  judgment  could  have  been  entered  for  the  plaintiff, 
be  had  introduced  no  proof.  While  the  insiruotloos  of  the  court  did  not 
bmlt  (o  the  Jury  (be  Iseues  precisely  aB  made  in  the  pleadings,  they  were 
t  objected  to. 

Plaintiff  did  not  ask  on  the  trial  any  instructions  submitting  the  case  to 
s  jury  on  any  other  basis  than  that  given  in  the  instructions  of  the  court, 
d  from  a  reading  of  the  record  we  do  not  see  that  II  the  instructions  had 
en  worded  differently  this  could  have  affected  the  result;  tor  the  reason 
It  the  jury  seem  to  have  passed  on  the  actual  location  of  the  dividing  Hue 
tween  the  parties  and  to  have  found  for  the  defendants  on  their  location 
the  Hue.  While  the  evidence  is  oonfliotlng  we  cannot  disturb  the  verdict 
the  ground  that  It  Is  palpably  against  the  evidence, 
lodgment  affirmed. 


MASON,  &o.  V.  BYBLET,  &o. 
(Filed  September  2£,  1604, ) 
I.  Duties  of  canvaBslng  board— Primary  elections— In  the  matter  of  call- 
I  a  primary  election  to  nominate  a  BepubllDan  candidate  for  Congress  In 
i  Eleventh  District,  the  district  committee  composed  o(  the  chairman  of 
;  several  ccunty  committees  is  the  governing  authority  of  the  Republican 
ity  in  the  district,  and  it  is  the  right  and  duty  of  the  district  committee, 
«r  the  primary  shall  have  been  held,  to  meet,  count  the  votes  as  returned 
im  the  several  counties,  ascertain  and  announce  the  result  -and  award  the 
ndidate  receiving  a  majority  of  the  votes  a  certificate,  declaring  him  to  be 

'..  Same — Proxies — A  canvassing  board  mu9t  be  composed  of  a  majority  of 
B  members  of  the  district  committee,  and  members  of  the  committee 
□not  aot  by  proxy,  but  must  In  person  perform  their  duties  as  members 
the  oanvasElng  board,  acting  under  oath  previously  administered. 
).  Same — Must  be  held  In  accordance  with  the  statute — Contest — When  a 
Dvssslng  board  or  committee  has  performed  Its  work,  a  recount  of  the  vote 
them  will  not  be  permitted,  however  erroneous  the  result  leached  by 
em.    In  auoh   case   the  wronged  candidate   must  enter  a  contest  for  the 
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□□rainntloD  and  Is  without  other  remedy.  In  this  case  as  the  c&DTBselns 
oommlttec  was  oompoKil  ol  leu  than  a  majcriiy  of  the  entire  dUtrict  com- 
mltWie.  Us  work  was  invalid. 

4.  Same— Mandate rj  Injunction— When  the  district  committee  have  failed 
as  in  Ehls  case,  to  meet  aft*r  the  primary  for  the  piirpoM  ot  callTasiing  the 
returns  anrt  ascertaining  the  result,  mandatory  Injnnotloo  will  lie  to  oomiel 
them  to  act.  It  appearing  that  ninndHmiis  will  not  afford  adequate  relief. 

V.  H.  Holt  for  pInlntitlB. 

W.  B.  Ramsey  and  M.  H,  Rhorer  for  defendants. 

Opinion  ol  the  court  by  Jud^e  Settle. 

At  a  prima:?  election  held  In  the  Eleventh  Confcression&I  District  for  the- 
purpose  of  nominating  a  Repiiblluan  candidate  for  Congress  to  be  voted  for 
at  the  November  election  1B04,  W.  G.  Hunter  anil  D,  C.  Edwards  were  ri™l 
oandldates  for  the  nomination,  and  each  of  them  claims  to  have  received  a 
majority  of  the  votes  cast  at  the  prlmnry,  and  consequently  entitled  to  be 
declared  the  nominee.  It  apperirs,  however,  thnt  at  a  meeting  held  st 
Ulddlesboro,  August  ITth.  1S04,  attended  by  tHe  defendants,  eight  of  whom 
are  ehalniien  respectively  of  the  county  Republican  committees  of  thai 
number  of  counties  of  the  Eleventh  Congrresslonal  District,  and  three  of 
whom  were  pr^iles  respectively  (or  the  chairmen  of  the  Republican  oora- 
mlttees  of  three  other  conntiea  of  that  district- a  canvass  was  made  of 
■tterapted  to  be  made  by  them  of  the  returns  from  each  of  the  19  counties  ot 
the  district,  ns  the  result  of  which  It  was  decided  that  the  defendant,  W.  G. 
Hunter,  had  received  a  majority  of  the  votes  cast  at  the  primary  election  and 
he  was  thereupon  awnrdeil  a  certificate,  declaring  him  the  nominee. 

The  Injunction,  the  dissolution  of  which  Is  now  sought  by  the  defendants, 
was  Issued  by  the  circuit  judge  at  the  Instance  of  D.  C.  Edwards  and  other 
plaintiffs.  By  It  the  members  of  the  Republlcnn  district  committee  ot  the 
Eleventh  Congressional  District.  includlUK  such  of  the  defendants  as  ars 
members  of  thnt  committee,  are  commnnded  to  meet  at  Somerset.  PulsBkl 
county,  Spetemter  21st.  IWH.  and  canvass  the  votes  bs  returned  from  each  ot 
the  counties  for  the  purpose  of  ascertaining  which  of  the  contending  can- 
didates Is  entitled  to  the  nomination,  and  to  Issue  t^  the  bucoesstul  parly  a 
oertiflcate,  declaring  him  the  nominee. 

The  petition,  as  amended,  charges  error  In  the  count  as  made  by  the  de- 
fendants at  Mlddleshoro,  denies  their  authority  to  act.  and  chai^ei  fraud 
upon  their  part  in  reaching  <be  result  declared  by  them.  It  Is  not  proper 
for  the  case  to  be  decided  at  this  juncture  upon  Its  merits.  We  can  only  de- 
termine whether  the  tacts  appearing  upon  the  face  of  the  record  auUtoriied 
the  granting  of  the  mandatory  lujuuctloD.  It  could  have  been  granted  In 
this  case  upon  but  one  ground,  vU:  That  the  committee  which  canvassed 
the  votes  at  MIddlesboro,  was  not  legally  coustltnted,  and  were  oonsetiuenttj 
without  authority  to  act  In  the  premises  Fraud  or  irregularity  In  conduct- 
ing an  election,  certifying  the  returns,  or  In  the  manner  of  canvassing  the 
vote,  ascertaining  or  ceMlfying  the  result,  cannot  be  made  the  subject  ot 
inquiry  In  an  action  for  mandamus  or  mamlatory  injunction  against 
tbe  olHcere,  committee,  parly  authorilies,  charged  by  law  will,  the 
duty  of  merely  canvasMng  the  vote  and  ascertaining  and  declailcg 
the  result.     Such  matters  can  be  Inquired    Into  but  It  must  be  done  by  con- 
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Mug  the  election  as  provided  by  the  statute.  un<1er  which  nil  prlmar; 
:tloDa  that  nre  held  In  this  Stnte  nui9t  be  conducted.  (Kj.  St.itiitea,  see- 
i;  Henry  t.  Seorest,  Si  Ky.  Law  R«p.,  1M5:  Steele  v.  Mead,  98  Ky,,  614; 
oe  T.  Berry,  96  Ky  .  63;  Anderson  v.  Likens,  24  Ky.  Law  Itep..  lOOi; 
w  T.  KeDner,  30  Ky.  Law  Rep.,  1343). 
,ikewlBe  where  a  canTasa  o(  the  returns  has  been  made,  and  the  result  of 

election  or  primary  ileclared  by  tbe  offloera  or  committee  charued  by 
!  with  the  perCornianne  of  (hati  duty,  no  power  exists  In  such  officers  of 
iimlttee  Co  make  a  recount,  nor  can  a  chancellor  compel  them  to  do  so, 
rever  erroneous,  or  fraudulent  the  result.  Id  Kuch  a  o^se  the  wronged 
dldate  muHt  renort  to  a  contest  before  the  proper  tribunal  for  the  eaforce- 
ntof  h la  right  to  the  nomination  or  office  In  quesitlon.  <McCreary  on 
ttloDE,  sec.  307. )  But  If  as  contended  by  plalntlffB,  (he  committee  which 
I  at  Mlddlesboro,  was  not  legally  coustltuCed,  it  was  without  power  to 
,  eh«retore,  there  has  been  no  canvass  ot  tbe  votes,  and  no  ascertainment 
the  result  of  tbe  primary  election,  In  the  Eleventh  Congressional  Dla- 
:t.  It  becomes  necessary,  therefore,  to  determine  whether  the  commlttes 
)  legally  constituted.  The  legislature  of  this  State  enacted  a  statuto 
viding  for  and  regulating  the  holding,  by  political  parties,  of  primary  eleO' 
19,  tor  nominating  party  candidates  [or  office. 

n  Brown  v.  RepnbllDan  Executive  Comnilttw,  &o.,  S3  Ky.  Law  Ben.i 
I,  It  was  held  that  a  primary  election  not  conducted  as  prescribed  by  the 
tute  Is  unlawful.  In  Touug,  &c.  v.  Beckham,  E4  Ky.  I^w  Bep.,  £13S,  It 
I  said,  la  construluR  the  statute,  aupra.  "When  lectlon  1S6S  says  that  the 
Icle  shall  apply  to  all  elections  held  for  the  purpose  of  nominating  can- 
ites  for  State,  county,  district  or  municipal  offices.  It  must  have  meant 
t  the  oommittee  or  ftovernlng  authority  of  the  party,  can  ascertain  and 
;lfy  the  result  of  tbe  primary  held  to  nominate  candidates  (or  BUchoffloBH, 
the  Secretary  of  State,  because  It  Is  provided  In  section  1663,  that  the 
uulttee  or  governing  authority  of  the  party  may  order  a  primary  eleo- 
3.  In  kddltlon  to  that,  sectloD  1GS3  provides  that  the  comrolCtee  or  gov- 
Ing  authority  Id  the  county  or  district  are  empowered  to  count  tbe  votea 
'  •  If  tbe  committee  or  governing  authority  can  call  and  hold  a  prl- 
ry  election,  the  same  authority  can  certify  to  the  Secretary  of  State  thfi 
nes  of  the  parties  who  are  entitled  to  be  placed  upon  the  official  ballot. 
'  *  The  committee  should  follow  strictly  the  provisions  ot  the  statute 
ulatlng  the  holding  ol  the  primary  electlou  ;  unless  Ibis  is  done  the  risk 
aten  that  they  may  not  be  able  to  have  those  who  are  declared  to  bo  the 
ninees,  placed  upon  the  ballot  at  the  regular  election." 
be  gocernlng  authority  in  tbe  Eleventh  ConRresslonal  District  Is  the 
trice  committee,  made  up  of  the  chairmen  ot  the  several  Republican  com- 
itee*  of  the  counties  composlDK  that  district.  The  primary  election 
Ich  is  the  subject  of  Investigation  in  this  case,  was  called  by  the  district 
iiaittee  as  thus  constituted.  It  was  therefore,  the  duty  of  the  same  com- 
;tee.  following  the  holding  of  the  election,  to  meet,  canvass  the  returns 
de  of   the  votes  cast  la  the  p  rlmary,  ascertain  the  result,  .'knd  declare  as 

nominee  of  the  Republican  party  the  perion  who  received  the  highest 
inber  of  votes  therein.  The  presence  at  the  meeting  of  a  mojority  of  the 
trlct  committee  was  necessary  to  constitute  a  quorum.     It  appears  that 
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there  were  but  elgbt  tuenibers'  o(  the  committee  present  Kt  the  Mlddlesboro 
meeting.  Three  other  pereons,  holding  the  proxies  ot  that  number  of  absent 
members  of  the  district  committee,  were  also  present  at  the  meeting,  and 
acted  nltb  the  eight  members  ot  the  committee  mentioned,  In  the  work  of 
oanvaEBlng  the  votes  returned  from  the  several  counties,  and  In  aaoertalnlng 
the  result  and  tn  declaring  the  defendant,  Hunter,  the  nominee.  If  the 
three  persons  thus  anting  with  the  eight  members  ot  the  district  committee, 
were  legally  empowered  ty  the  written  proxies  received  by  them  ot  thme 
absent  oierobers  ot  the  oommittee.  to  perform  any  and  all  duties  that  were 
Incumbent  upon  or  might  have  been  properly  pertonued  by  the  principal!, 
It  present,  it  to  1  Iowa  that  they  with  the  eight  members  ot  the  com  nil  (tea 
constituted  a  majority  ot  the  district  committee,  as  there  aie  19  countleB  In 
the  district,  and  therefore,  id  members  ot  the  committee.  It  la  Insisted  (or 
the  detendnnts  that  the  members  ot  the  district  committee  are  not  ofHoen, 
but  merely  Agents  of  a  political  organization,  and  that  whatever  powers 
they  possess  may  be  delegated  by  them  to  others.  In  support  of  which  It  is 
said  that  members  ot  party  committees  frequently  give  proxies  under  which 
otbeis  are  permitted  to  act  (or  them,  and  section  4,  book  ot'rules  o(  the  Be- 
publloan  organlzalton  of  Kentuoky,  ts  cited  by  counsel  as  authorizing  the 
use  o(  proxies. 

Doubtless  the  use  ot  proxies  Is  more  or  less  common  to  all  political  or- 
ganizations, but  rule  4,  ot  the  Republican  party  book  reterred  to,  relat« 
only  to  members  ol  the  State  Central  Committee,  and  an  esomluatloa  ot 
the  oontents  d(  the  book  In  Question  will  show  no  other  rule  allowing  tlia 
use  of  proxies,  except  by  members  of  the  State  Central  Committee,  as  pro- 
vided by  section  4, 

The  queftlon  under  consideration  Is  not  one  ot  party  custom,  but  ol  Int. 
(or  by  the  enactment  of  the  statute,  supra,  It  was  the  purpose  ot  the  leglEla- 
ture  to  haTe  primary  elections  conducted  aooordlng  to  law.  We  must,  there- 
fore look  to  the  provisions  of  the  statute  to  ascertain  the  duties  and  power* 
ol  those  who  are  to  conduct  them. 

While  those  who  constitute  the  membership  o(  the  governing  authority  of 
a  political  organization  are  not  officers  In  the  technical  meaning  of  tbat 
term,  the  duties  required  ot  them  by  the  statute  are  official  In  character 
because  they  must  be  performed  as  therein  prescribed,  and  penalties  ar« 
provided  by  the  statute  (or  the  failure  to  so  perform  them. 

Thus  It  Is  provided  in  section  1663  that  "Before  entering  upon  tbedl*- 
charge  ot  the  duties  eet  forth  In  this  article,  the  committee  or  governing  fto- 
thortty  shall  be  sworn  by  some  oQlcer  authorized  by  law  to  ndminlster  an 
oath,  to  faithfully  and  honestly  discharge  the  duties  herein  Imposed;  and 
the  failure  upon  the  part  of  any  niouiber  of  the  ooiumlttee  or  governing  au- 
thority to  dlsobarge  such  duties  faithfully  and  honestly,  shall  be  deemed  a 
misdemeanor,  and  the  person  so  ofTendlng  shall,  upon  Indictment  and  (WD- 
Tlotlon  In  the  clroulC  court  of  the  county  or  district,  be  fined  not  less  than 
tlOO,  nor  more  than  tfiOO.'and  be  tinpilsoned  In  the  county  Jail  not  less  tb«a 
60  days  and  not  more  than  one  year. " 

In  Young,  &c.  v,  Beckham,  supra,  it  is  said  o(  the  above  seotlou  tbat  "A 
cursory  reading  of  the  section  ml^ht  make  an  Impression  upon  the  reader 
tbat  this  only  required  that  the  committee  or  governing  authority  BhaalA 
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take  this  oath  wben  otKBilzed  to  determine  a  contest,  but  a  more  oareCut 
reading  of  the  Bection  shows  that  it  must  he  taken  before  entering  upon  the 
dlschai^e  of  the  clutlea  set  forth  in  this  article.  Man 7  duties  are  required 
to  be  performed  by  the  committee  or  governing  authority  of  a  party  under 
the  article.  The  article  is  composed  of  several  aeotions.  In  whloh  the  vari- 
ous duties  are  designated. "  It  Is  conceded  that  the  nienibers  of  the  dUtrlct 
committee  and  proxies  by  whom  the  canvass  o(  the  vote  was  made  at  Mid- 
diesboro  were  only  sworn  at  the  time  of,  or  just  before  the  beginning  of  the 
work  that  was  there  performed  by  them.  The  duties  required  of  the  dis- 
trict committee  in  the  matter  of  calling  and  holding  the  primary,  as  well  as 
io  ascertaining  and  declaring  the  result,  are  defined  by  the  statute  and  we 
doQOtflad  Id  the  statute  or  In  the  printed  rules  of  the  Kepubllcan  party 
orgnnlKatton  of  tbe  State,  any  provision  allowing  the  members  of  the  dls- 
trlot  oomiulttee  te  delegate  to  others,  by  proxy  or  otherwise,  the  perform- 
ance of  the  duties  with  which  (hey  aluns  seetn  to  be  entrusted  by  the  statute. 
It  Is,  therefore,  reasonable  to  conclude  that  if  It  had  been  oonteinplat^d  by 
tbe  legislature,  that  members  of  the  district  committee  should  delegate  to 
others  tbe  performance  of  the  duties  required  of  them  by  tbe  statute  rejiu- 
Inting  primary  elBotlcins,  a  provision  lo  that  effect  would  have  been  inserted 
in  the  statute.  The  fact  that  the  nifmbcrs  of  the  committee  must  be  sworn 
to  faithfully  perform  their  duties.  Indicates  that  they  alone  must  perform 
them.  This  Donstructlon  of  the  statute  Is  not  only  reasonable,  but  will 
serve  to  prevent  designing  persona,  under  the  cover  of  proxies  procured  of 
members  of  the  committee,  from  creating  opportunities  tor  tampering  with 
election  returns,  or  engaging  Id  other  like  corrupt  practices  to  thwart  the 
will  of  the  people. 

In  our  opinion  the  proxies  from  members  of  the  dtstriot  oonmiUtee  beld 
by  the  three  persons  who  attended  tbe  Mlddlesboro  meeting,  conferred  upon 
them  DO  authority  to  act  in  the  work  done  or  atteuipted  te  be  done  at  that 
mseting,  and  as  there  were  only  eight  members  of  the  district  oommtttee 
present,  whloh  was  less  than  a  majority  of  the  entire  committee.  It  follows 
that  the  canvass  there  made  of  the  votes  oast  in  the  primary  election  was 
tuvalld,  as  was  the  result  then  ascertained  and  declared. 

Tbe  question  Is  also  made  that  n  mandatory  Injunction  does  not  tie  to 
compel  performance  of  such  acts  as  are  required  of  a  canvassing  board,  and 
that  the  only  remedy  in  such  cases  Is  by  mandamus  under  chapter  13,  title 
10,  of  the  Civil  Code  of  Practice.  Under  the  Code  of  Practice  as  It  was 
originally  adopted,  an  Injunction  was  only  allowed  te  restrain  the  defendants 
from  a  particular  act  (Civil  Code,  sees.  271-873,  as  originally  enacted),  but 
by  the  Acts  of  1804  this  was  changed,  and  by  section  Wl  it  is  provided, 
"When  any  mandatory  Injunction  shall  be  granted,  the  order  or  judgment, 
may  a fBrmativeiy  direct  the  party  enjoined  to  do  the  act  or  thing  required 
to  be  done. "  And  by  section  STH  it  is  further  provided  that  the  preliminary 
injnnction  "may  be  mandatory  In  Its  nature  If  the  case  so  require. " 
.  In  High  on  Injunction,  sec.  S,  It  Is  sold  "Injunctions  are  known  as  man- 
datory or  preventive  according  as  they  command  the  defendant  to  do  or  re- 
frain from  doing  a  particular  thing. "  Further  on  In  tbe  section,  after  lay- 
ing down  Che  rule  that  the  remedy  by  mandatory  injunction  "is  exercised 
with  extreme  caution  and  Is  confined  to  cases  where  courts  of  law  aire  unabl» 
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to  afford  od^qunte  redress,  or  nhtre  tbe  Injury  cannot  be  ooinpensated  Id 
damsges,"  it  is  further  said :  "And  Id  detennlnliiR  whether  to  grant  ivllef 
by  w»y  of  luanitatory  laluaotlon.  courts  of  equity  nlll  take  into  considera- 
tion tlie  relative  convenleDce  aod  InoonvenlHuce  nhlch  nould  result  to  Cba 
parties  from  grnntlng  or  withholding  relief,  and  nlli  be  governed  accord' 
Ingly, ' ' 

The  chancellor  will  not  Interfere  by  Injunction  where  there  Is  an  adequate 
legal  rBiuBdy,  but  where  there  Is  no  adequate  legal  remedy  nnd  the  ends  of 
juBtioe  require  It,  he  will  Interfere  by  injunction  to  prevent  irreparable  In- 
jury, and  by  the  express  provisloDs  of  the  Code,  above  quoted,  his  Injunction 
may  be  preventive,  or  If  necessary  It  may  be  mandatory. 

Chapter  4,  of  title  8,  regulating  Injunctlona  must  be  read  In  connection 
with  chapter  12,  of  title  10,  regulating  mandamus.  Mandamus  is  a  com- 
moQ  law  remedy,  and  if  this  Is  adequate  the  party  must  proceed  l>y  It.  but 
If  it  Is  Inadequate  and  there  is  no  other  adequate  remedy,  he  ma;  proceed  by 
Injunotlon :  tor  all  the  provisions  of  tbe  Code  are  to  tie  g^en  effect.  Tb« 
foundation  of  the  ohancellor'a  Jurisdiction  to  proceed  by  Iniunclion  Is  the 
Inadequacy  of  the  legal  remedies.  It  does  not  depend  upon  tbe  character  of 
the  defendant,  or  the  character  of  the  act  sought  to  be  enforced.  To  hold 
otherwise  would  be  to  restrict  the  general  longuoge  of  section  8T6,  and  to 
hold  that  Injunctions  cannot  be  granted  under  It,  in  all  cases  to  prevent 
Irreparable  Injury,  but  only  in  cases  not  involving  official  acts.  There  may 
be  the  same  Irreparable  Injury  In  these  cases  as  where  only  private  acts  are 
Involved  and  tbe  general  language  of  the  Code,  allowing  Injunctions,  Is  not 
to  be  limited  by  confining  them  to  actions  Involving  simply  private  acts; 
The  proceeding  must  be  by  mandamus  where  that  is  adequate,  but  wben 
that  Is  Inadequate,  tbe  extraordinary  power  of  the  chancellor  may  bt  in- 
voked to  compel  oBlclai  action,  just  as  it  is  often  invoked  to  restrain  It. 

In  the  case  before  us  the  remedy  by  mandamus  is  wholly  Inadequate,  tbe 
Injury  cannot  be  compensated  In  damases  and  unless  an  Injunotlon  li 
granted,  the  plnlutlB  will  be  left  without  t«med.v.  It  1e  therefora  one  ot  the 
extreme  cases  in  which  remedy  by  mandatory  Injunction  may  be  properly 
allbwed.  (Henderson  County  Board  ot  Health  t.  Ward.  Judge,  &o.,  £1  Ey, 
Law  Rep. ,  IISS.  ) 

We  deem  It  unnecessary  to  discuss  the  objection  to  jurisdiction  further 
titan  C<D  say  the  object  of  the  action  Is  to  compel  the  district  committee  to 
meet,  canvass  the  vutes.  and  ascertain  the  result,  which  It  U  alleged  they, 
or  majority  of  them  have  failed  to  do.  The  cause  of  action,  therefore,  grows 
out  of  the  lailure  of  the  committee  to  perform  a  manifest  legal  duty.  That 
failure  of  duty  occurred  as  much  in  Laurel  county,  where  thlK  action  was 
Instituted  os  elsewhere.  Indeed,  the  county  seat  of  that  county  was, 
la  the  beginning,  selected  for  the  meeting  of  the  committee  and  the  counting 
ot  the  votes.  Laurel  county  U  situated  la  the  llth  CongressioDal  district, 
the  members  ot  the  district  committee  all  reside  in  that  district — each  com- 
mitteeman In  n  county  to  himself.  Whether  the  members  of  the  district 
committee  be  denominated  ministerial  ofScers,  or  agents  of  a  political  or- 
ganization, the  duties  which  they,  or  a  majority  of  them  are  alleged  to  have 
tailed  to  perform,  are  stotutory,  that  la  such  iis  are  prescribed  by  the  statute 
regulatihg   primary  elections,  and,  therefore,  In   that  Bense    official   duties. 
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or  these  reaeons  we  tblak  section  63.  aub-BectloD  9,  Civil  CodM,  authorized 
IV  briDglntc  of  the  action  la  laurel  couuty. 

At  the  request  of  the  judge  before  whom  the  motloD  to  dissolve  the  1d- 
inctlon  herein  was  made,  thu  other  juiIk^s  of  the  Court  of  Appeals,  except 
udfw  O'Benr,  who  waa  absent,  heard  with  hini  the  argument  on  the  mo- 
on, with  hlin  considered  the  oiise,  and  a  majority  of  them  concur  In  thiB 
pinion. 


COMMONWEALTH  t.  KEATHLET. 
(Filed  September  2S.  1901— Xot  to  be  reported. ) 
Criminal  law — Llcenges — Where  one  was  Indlctetl  for  conducting  a  hotel 
Ithout  a  license,  the  defense  that  he  was  Bick  and  unable  to  look  after  the 
iifilness  which  was  entrusted  to  his  clerk,  will  not  nvall.  and  It  was  error  In 
le  lower  court  to  dismiss  the  Indictment.     HIa  One  should  have  been  fixed 
Ithin  the  limitation  prescribed  by  statute. 
W.  H.  Heater  and  K.  B.  Hays  tor  appellant. 
Appeal  from  Fnlton  Circuit  Court, 
Opinion  of  the  court  by  Judge  O'Rear. 

The  circuit  court  adjudged  the  dismiBsal  of  the  Indictment  Id  this  case, 
urging  the  defendant  with  operating  a  hotel  without  a  license.  This  ease 
as  tried  by  consent  wlthont  a  jnrj.  Appellee  was  conduoting  a  hotel  at 
niton,  a  fifth  class  city.  Being  111,  he  directed  his  clerk  to  apply  tn  the 
erk  of  the  county  court  for  a  license,  but  because  of  the  failure  of  the 
atel  clerk  t<i  pay  the  license  fee  required  by  statute,  the  county  court  clerk 
Id  not  Issue  the  lloenae.  Appellee  says  he  continued  to  operate  the  hotel 
ider  the  belief  that  the  license  tax  had  been  jiald;  that  he  continued  111, 
lable  b)  look  after  his  business  for  several  months,  and  In  consequence  In. 
usted  It  entirely  _to  his  clerk.    It  Is  confessed  that  the  license  was  not 

Under  this  state  of  case  the  law  Is  that  appellee  Is  guilty  of  a  Tiolatlon  of 
le  statute,  and  the  court  should  have  fixed  his  fine  within  the  limitation 
'ncrlbed  by  the  statute.  It  was,  therefore,  error  for  the  circuit  court  to 
>ye  dismissed  the  Indictment. 

The  judgment  Is  reversed  and  cause  remanded  with  directions  to  grant 
lO  Commonwealth  a  new  trial. 


COMMONWEALTH  v.  LOUISVILLE  &  NASHVILLE  K.  B.  CO. 
(Filed  i^eptember BS,  KOI— Not  to  be  reported.) 
I.  Railroads— Indictment— A  demurrer  was  properly  suiitalned  to  an 
ctment  against  a  railroad  company  charging  It  with  the  cummlssio 
nuisance,  where  It  was  uncertain  whether  the  bridge  complained  of 
r  the  passing  of  cam  or  For  public  travel,  and  where  also  tbiru  is  ul 
inty  as  to  the  time  of  the  comnilsslou  of  the  olTense. 
a.  .Same— The  statement  of  the  acts  constituting  an  offense  must  b 
It  Id  an  Indictment  In  ordinary  and  concise  language  and  In  s 
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as  to  enable  a  person  o(  oommon  understanding  to  know  what  U  In- 
tended, and  it  must  be  oertain  as  to  the  party  and  offeuee  charged,  tbe  plant 
and  the  circumBtauces  under  nhlch  the  oSense  was  oommitted. 

Ed.  Daum  for  appellant. 

V.  H.  Wadsworth  and  B.  D.  WarQeld  for  appellee. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  tbe  court  b;  Judge  Nunn. 

This  appeal  ie  from  an  order  of  the  Fleming  Circuit  Court,  auEtalulDg  s 
demurrer  to  an  Indictment  agalcet  the  appellee  charging  It  with  having 
committed  and  maintalulng  a  nuisance  b;  the  erection  of  a  bridge  and  ap- 
proaches thereto. 

B;  section  1S4,  of  tbe  Criminal  Code,  It  Is  provided  that  an  iDdlctment 
must  be  direct  and  certain  as  regards,  first,  the  part;  charged;  seoond,  tbe 
offense  charged;  third,  the  count;  in  which  the  offense  was  committed: 
fourth,  the  particular  c Ire uui stances  of  the  offense  charged  If  they  be  oecet- 
snry  to  constitute  a  complete  offense. 

Section  laa,  of  the  Criminal  Code,  provUIes  that  the  statement  of  the  act* 
coDBtltutliig  an  offense  must  be  In  urdlnarj  anil  concise  language,  and  Id 
such  a  manner  as  to  enable  a  person  of  common  understanding  to  knoT 
what  is  Intended. 

Upon  a  careful  Inspection  of  the  Indictment  it  Is  uncertain  nhethat'  ths 
Iiridge  complained  of  was  erected  across  the  turnpike  for  cars  to  pass  OTer 
or  across  the  rallrcad  for  public  travel.  We  are  Inclined  to  tbe  opinion  that 
It  was  across  tbe  railroad  for  public  travel.  It  Is  also  uncertain  as  to  when 
the  offense  was  oommltteil,  but  from  the  language  used  it  must  have  been 
prior  to  the  year  1900. 

Taking  tbe  Indlotment  ae  a  whole,  the  facts  alleged  constituting  tbeoffensa 
are  uot  stated  in  sucli  a  manner  as  to  enable  a  person  of  oommon  undtc- 
standing  to  know  what  was  Intended. 

Wherefore  the  judgment  of  the  lower  court  Is  affirmed. 


BUCKEL,  BY,  &c.-v.  SMITH'S  ADM'B,  &o. 
(Filed  September  2S,  1904— Not  to  be  reported.  ) 

1.  Husband  and  wife — Qlfts— A  husband  who  Is  called  upon  to  account 
for  certain  property  received  from  his  dpceased  wife  and  makes  defense  oD 
the  ground  that  the  property  was  a  gift  from  his  wife,  must  establish  that 
fact  by  satisfactory  and  coinpeceut  evidence.  His  own  testimony  is  mani- 
festly Incompetent. 

8.  Same— Front— The  fact  that  a  gift  may  be  made  by  word  of  mouth  and 
manual  delivery,  makes  it  difficult  Co  negative  such  a  claim,  and  It  is  not** 
safe  rule  to  place  the  onus  upon  the  heir  of  a  decedent  to  prove  that  the 
possession  of  the  survivor  was  uot  a  gift. 

Morris  B.  Glfford  and  A.  B.  Wlllson  for  appellants. 

Wm.  F.  Furlong  and  John  Roberts  tor  appellees. 

Appeal  from  Jefferson  Circuit  Court,  2d  Chancery  Division. 
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Opinion  of  the  court  by  Judge  O'Bear. 

R.  T.  Smith,  Jr.,  1b  called  upon  in  tbls  onee  to  Bocouut  to  his  dtM^eaeeA 
wlle'6  helt-nt-law  tor  certain  personal  propert;  of  hers,  nlleged  t?  hove  beeit 
received  by  Smith  from  her,  and  whiuh  It  is  claimed  he  promised  to  repay 
to  bar.  This  properly  is  embraced  In  two  IMms,  The  flret  Is  one  of  1950. 
Mrs.  Smith,  before  her  marriage  to  R.  T.  Smith.  Jr.,  was  a  widow.  She 
owned  certain  real  estate  In  Looisvllle.  About  two  months  before  her  mar- 
rlaire  to  Smith  she  executed  a  mortgatte  upon  some  of  this  real  estate  foe 
•900.  What  she  did  with  the  Tuoaey  is  not  shown.  It  Is  claimed  by  some 
of  her  relations  that  she  loaned  It  to  Smith,  but  there  Is  no  competent  evi- 
dence of  the  fact  In  the  record.  The  court,  therefore,  properly  rejected  that 
claim.  The  other  Item  la  one  of  (500,  Mrs.  Smith  bIi  days  before  her  death 
sold  some  of  her  real  estate  for  11,200,  and  deposited  the  proceeds  to  her 
credit  in  ttank. 

She  save  to  hei  husband.  R.  T.  Smith,  Jr.,  a  check  for  IfiOO.  He  says  that 
It  was  a  gift  from  her  to  him  and  that  he  collected  the  money  on  It.  The- 
contention  of  the  helr-at  law  Is  that  it  was  only  a  loan.  The  evidence  upon 
this  item  Is  most  meagre.  Smith  testlSes  that  it  was  a  gift,  but  this  testi- 
mony is  manifestly  Incompetent.  (Sec.  606.  Civil  Code).  Which  leaves  the. 
matter  thus :  Mrs,  Smith  a  short  while  before  her  death,  but  so  far  as  th& 
reoord  discloses  not  In  contemplation  of  that  event,  sold  all  her  unencum- 
bered real  estate  for  11, £00,  She  paid  out  less  than  tlOO  on  certain  indebted- 
□ess.  She  gave  her  husband  a  check  for  (500  unexplained.  Her  remaining- 
real  estate  was  mortgaged  for  nearly  Its  value.  She  had  little  or  no  personafe 
property.  She  had  two  Infant  children  living,  one  by  her  first  husband, 
Buokel,  and  the  other  by  Smith.  Smith's  child  died  within  a  few  months, 
after  its  mother.  In  this  suit  by  the  Buokel  child  to  compel  Smith  to  ac- 
count for  the  tGOO  of  his  wife's  money,  which  he  had  received,  and  for  which 
the  law  implied  a  promise  to  repay,  he  Interposes  the  defense  that  It  was. 
given  to  him  by  her. 

In  LoDft  V.  Beard,  SO  Ey,  Law  Bep,,  1030,  this  court  said;  "There  can  ba 
no  doubt  that  a  wife  may  make  a  valid  gift  to  her  hustand  of  her  peisouat' 
property:  but  courts  of  equity  examine  every  suoh  transaction  with  prreat, 
cautiou  and  with  apprehension  of  some  undue  InQuence,  but  unless  such  In- 
fiuence  la  evinced,  the  gift  will  be  upheld." 

Bat  It  must  be  borne  in  mind  that  the  fact  of  gift  must  be  establUhed 
first.  Whether  it  Is  a  voluntary  act  of  the  giver  Is  the  feature  which  tbft. 
court  sorutlnlzps  nusplclously.  While  the  aot  of  March  ISth,  1894,  com- 
monly called  the  Welsslnger  Act,  enlarges  the  married  women's  property 
rights  BO  as  to  place  married  and  single  women  on  the  same  footing  Id 
many  respeots.  It  does  not  and  cannot  change  the  relation  of  confidenco. 
eslstlDg  between  hneband  and  wife.  Trust  and  affection  and  unity  of  In- 
ter«st  continue  to  aflord  eioeptlonal  opportunities  for  one  to  have  great  1n- 
fiuenoe  over  the  other.  The  very  nature  of  the  relation  is  one  of  extreme, 
mutual  confldence.  Its  privacy  from  others,  and  its  Intlnmcy  between  the 
parties  give  to  the  survivor  upon  the  death  of  the  other  an  opportunity  to. 
claim  benefits  from  the  relation,  as  regards  property  belonging  to  the  de- 
ceased spouse,  never  contemplated  by  the  parties,  and  not  justified  In  manj- 
iDBianoes  by  the  facts. 
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To  placa  the  onus  upon  the  belr-at-law  of  the  (lecuased.  to  prove  that  tbe 
poBsaBEion  of  the  survlror  was  not  a  gift,  where  a  gift  Kiaj-  be  made  by  wott 
of  mouth  and  lufinual  delivery,  would  be  frequently  impossible,  and  nearly 
always  so.  ■  The  safer  rule  Is  to  require  the  one  cllalming  the  gift,  to  estab- 
lish that  fact  by  eatlsfactory  and  competent  evidence.  In  tbia  no  hardship 
can  be  worked,  Iwcause  It  Is  easy  and  simple  to  make  plain  always  the  tact 
of  gift  whilt)  both  parties  are  alive  nnd  present  at  the  trunsaction. 

Judgment  reversed  anil  cause  remanded  for  Judgment  in  conformity  with 
^hls  opinion. 


ADKISS  V.  COMMONWEALTH. 
(Filed  September  Si,  1904-) 
1.  Criminal  law — Instructions — Upon  the  trial  of  appellant  for  murder,  an 
Instruotion  was  erroneous  which  makes  it  appear  that  the  right  of  appel- 
fant  to  plead  self-defense.  In  bar  of  Ibe  prosecution  against  him  is  made  to 
depend  upon  the  belief  of  tbe  jury  as  to  whether  or  not  the  appellant  "had 
Dtber  safe  and  available  means  without  retreating,  of  avoiding  such  daDger," 
Instead  of  the  reasonable  belief  of  appellant  as  to  the  eziateoce  of  thafo 

S.  Same— The  record  In  this  case  shows  that  appellant  was  at  his  home, 
Knd  this  court  has  often  held  that  one  m  situated  la  not  bound  to  retreat, 
'but  may  maintain  bis  ground  and  defend  himself  from  unlawful  aaault. 

Mealer  &  Stexley,  J.  U.  Williams  and  Tye  &  Denham  for  appellant. 

N.  B.  Hays  and  Loralne  Mix  for  appelllee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judfie  Barker. 

Appellant  was  indicted  by  the  grand  jury  of  Whitley  oonnty.  oharged 
'with  the  murder  of  Samuel  WIlEon.  A  trial  resulted  in  bis  Donvlctlon  ot 
Toluntary  manBlanKht«r,  and  bis  punishment  being  fixed  al  conflnemenc  In 
the  penitentiary  for  a  term  of  twenty -one  years. 

The  parties  to  the  targedy.  out  ot  which  this  proseontion  grew,  were  cool 
miners,  living  In  Proctor,  Wbltley  county,  Ky.  Their  hansea  were  about 
Beventy-flve  yards  apart,  on  the  same  slile  of  the  railroad,  and  fronting  tt. 
TThe  killing  took  place  June  I3tb,  iuii3,  and  e  rose  from  a  previous  quarrel 
about  some  trivial  matter.  At  the  time  of  the  homicide,  each  party  stood 
tn  his  own  yard,  and  shot  at  the  other  with  a  Winchester  rifle.  As  to  who 
commenced  the  conflict,  the  evidence  Is  cim  trail lotory.  The  theory  ot  tho 
Commonwealth  is  that  appellant  murdered  Wtlson  In  cold  blood.  That  of 
appellant,  that  he  merely  defended  bis  own  lite  from  a  murderons  assault 
upon  him  by  Wilson.  There  was  Home  evidence  to  support  the  verdict  of 
the  Jury,  and  we  will  not  review  their  ftnUIng  of  the  facts. 

The  conclusion  we  have  reached  as  to  the  merit  uf  this  appeal,  renders  it 
unnecesanry  to  consider  any  of  the  errors  uf  the  law  assigned,  except  those 
based  upon  the  third  instruction  given  l)y  the  court,  which  Is  as  follows: 

"Although  you  may  Ijelieve  (tmu  the  evidence  lietore,  you  beyond  a  raa- 
Bonable  doubt,  that  the  defendant,  William  Adklus,  In  Whitley  county.  Kj., 
Bhot  and  tilled  Samuel  Wilson,  yet  it  you  further  IwUeve  from  the  evidence 
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that  at  the  time  he  did  so.  he  (de/endant)  believed  and  had  reasonable- 
gronnds  (or  bellevlnii  that  he  naa  then  and  there  In  danger  of  sufle^iug  lois. 
ot  life  or  EttFlous  harm,  at  the  hands  of  eald  Wilson,  and  shot  to  protect  him- 
self from  snoh  danger.  rt«l  or  to  him  reaEonabtj  apparent,  you  will  And  him 
gnilt;  on  the  ground  ot  Belf-detenee  and  apparent  necvGslty.  unlesB  ;od, 
fnrthei  believe  (roin  the  evidence  bejond  a  reasonable  doubt,  Chat  he  had 
other  safe  and  avallBble  means  without  retreating,  of  avoiding  such  danger; 
Id  which  latter  state  ot  the  case  he  cannot  be  excused  on  the  ground  of  selfi. 

The  critlciun  of  the  foregoing  instruction  Is  Iiased  entirely  upon  that  part 
which  contains  the  qualldcatlon  ot  the  appellant's  right  to  plead  self-de'i. 
fence.  In  bar  of  the  prosecution  agalnat  him.  The  first  objection  is  In  the 
use  bj  the  court  of  the  expression  "lieyond  a  reasonable  doubt;"  It  being 
Drged  that  this  was  prejudicial  to  the  rights  of  appellant.  This  contention 
evidently  arises  from  a  misunderstanding  of  the  Instmctlun,  The  rule  for- 
the  use  of  the  eipresslon  "beyond  a  reasonable  doubt"  In  irtEtructlons  In 
criminal  cases  1b  that  all  fnots,  the  t-sltibllshment  ot  which  would  be  preju- 
dicial to  the  Interest  of  the  defendant,  must  be  believed  by  the  jury  beyontl 
a  reasonnble  doubt;  whereas,  those  which.  It  true,  redound  to  his  interest. 
are  reiqiiired,  simply,  to  be  believed.  That  pnrt  of  the  Instruction  under 
conslderalton  contains  the  hypothesis  which.  It  established,  rendered  the 
plea  of  self  defense  nnavalling  to  appellant;  it  was,  therefore,  manifestly  to> 
Ma  interest  that  the  jury  were  required  by  the  court  to  believe,  beyond  a. 
reasonable  doubt,  the  facts  upon  which  it  was  predicated. 

The  second  objection  to  the  Instruction  under  consideration,  we  think  isi 
fatal  to  it.  It  will  be  observed  that,  by  the  language  used,  the  right  of  th» 
appellant  to  plead  Felfdetense  In  barot  the  prosecution  agalnsthini,  Ismade 
to  depend  upon  the  belief  of  the  jury  as  to  whether  or  not  nppelliiiit  "had 
other  safe  and  available  means,  without  retreating,  of  avoiding  such  dan- 
ger, and  net  upon  the  reasonable  belief  of  appellant  as  to  the  exlsii-uce  ot 
these  means.  Appellant  was'  entitled.  In  the  situation  In  which  he  was 
placed,  to  act  acconllng  to  the  appearance  cf  things  to  him  at  the  time;  and 
his  right  to  defend  himself  depended  upon  his  own  TeaBonable  opinion  as  to. 
the  existence,  or  non-ezlstenoe.  ot  safe  and  available  menus  of  avoiding  the 
danger,  other  than  shooting  his  antagonist,  and  not  upon  what  the  jury- 
mlgbt  think  un  this  subjcet,  sitting  coolly  In  the  box  with  all  the  facts, 
before  them.  (Cotfman  v.  Commonwealth,  10  Bush,  496;  Badfoid  T.  Com- 
monwealth. S  Ky.  Law  Kep.,  3tU;  Bledsoe  v.  Commonwealth,  0  Ey.  Low- 
Rep.  ,    lOOa;  Es[«p  V.  Commonwealth.  S6  Ky. ,  3».  > 

As  this  case  must  be  retried,  we  suggest,  for  the  guidance  of  the  trlah 
xinrt.  Chat  there  was  no  necessity  of  adding  to  the  instruction  the  qualtflca- 
lion  ander  consideration.  The  record  shows  that,  at  the  time  ot  the  phoot- 
Ing,  appellant  was  at  his  home,  and  we  have  often  held  that  one  so  sllualei^ 
IS  not  bound  to  retreat,  but  may  maintain  h's  ground,  and  defend  his  per- 
ton  from  unlawful  assault,  or  danger;  and  while  the  Instruction  does  ex- 
ilude  the  necessity  of  retreating  by  appellant,  vre  think  that  all  of  it  follow- 
mg  the  word  "unless"  should  have  been  omitted,  and.  In  lieu  thereof,  the. 
■Ight  of  selt-defenie  should  have  been  quallQed  by  Instructing  the  Jury,  sub- 
itsntially,  that.  If  they  believed  from  all  the  evidence,  to  the  exclusion  ot 
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s  reasonable  doubt,  that  the  appellant  commenced  the  difficulty  bet^rees 
hlniselt  and  Wilson  b;,  first,  anlawfully  attacking  the  latter.  In  Euch 
manner  as  to  ranke  It  necessnry  tor  hlu  to  shoot  nt  appellant,  in  order  to 
prateot  his  own  life  or  bis  person  from  great  bodily  harm,  then  the  nppel- 
lant  irns  not  entitled  to  the  plea  of  self-defense. 

For  the  reasons  Indicated,  the  iudgiiient  is  reversed  for  proceedings  con- 
sistent with  this  opinion. 


JAMES  V.  AMES,  &c. 
(Filed  SeptemlDer  22.  1901— Not  to  be  reported. ) 
1.  Mnnter  and  servant^Where  a  servant  was  put  to  work  bj  appellee's 
foreman  all  a  joining  inachloe,  trhlch  though  he  had  bad  no  exnerlence  In 
Its  operation,  performeci  his  work  with  safety  until  an  employe  removed  the 
knives  from  the  machine  and  inserted  some  new  onei  In  it,  when  the  mn- 
-cbine  becoming  out  of  order,  following  a  jerk  in  the  machine,  he  caught  one 
«f  his  Angers  In  it  and  had  it  out  6tt.  Upon  the  trial  in  an  action  bj*  the 
servant  (or  damages,  ha  testified  that  he  did  not  know  the  machine  was  Im- 
properly adjusted,  or  whether  it  could  be  out  of  adjustment,  and  the  fors- 
jnan  knew  of  his  Ignorance  In  this  partlonlar,  but  did  not  Inform  bim. 
Held— That  it  was  error  to  pereinptorll;  Instruct  the  jury  to  find  for  the 
defendant. 

3.  Pleading — The  defense  tn  an  action  for  dnmageSi  for  injuries  to  a  ser- 
"vant  by  a  defective  machine,  the  fact  that  the  plaintiff  only  alleged  tbat  his 
Injuries  were  caused  by  reason  of  a  defective  machine,  where  the  proof 
showed  that  the  machine  was  a  new  one  and  in  do  wise  defective,  did  not 
authorize  the  taking  of  the  cime  from-  the  jury  where  the  defect  In  pleading 
was  oured  by  answer  and  admission  of  proof  as  to  the  Improper  condition 
«nd  adjustment  of  the  machine. 

Jas.  B.  Clark  for  appellant. 

Miller  &  Todd  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant,  while. In  the  employment  of  the  appellee,  was  injured.  His 
Injury  resulted  in  the  loss  of  the  index  finger  on  the  right  hand  and  the  In- 
Jury  of  two  others.  This  action  was  brought  to  reoorer  of  defendant  dam- 
ages therefor. 

The  appellant  received  his  injuries  while  engaged  in  operating  a  machine, 
(n  the  factory  of  the  appellee,  known  as  a  julner,  and  it  Is  shown  br  the 
proof  to  have  occurred  under  ihe  following  circumstances: 

A  few  days  before  he  was  injured,  he  appllBcl  to  the  foreman  of  appellee 
At  the  factory,  for  work,  stating  at  the  tinie  that  he  desired  a  job  on  the 
lumber  yard.  He  was  informed  that  no  hands  were  needed  on  the  yard  but 
was  told  that  there  were  two  machines,  one  a  tenant  machine  and  this  joiner, 
that  were  idle  and  that  he  could  have  employment  at  one  of  them.  Appel- 
lant then  Informed  the  foreman  that  he  had  no  experience  In  that  lloe  of 
business,  anil  that  he  was  afraid  to  undertake  it. 

The  foreman  explained  to  him  that  he  could  soon  learn  and  he  then  ac- 
cepted employment  at  the  tenant  machine  and  was  ehown  how  to  work  It, 
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it  wblcb  be  performed  labor  for  the  balance  of  tbat  week.  On  Monday 
Doming  ba  nns  placed,  by  tbe  foremnn,  to  work  at  this  jointer.  The  fore- 
oan  pamed  two  or  three  planks  acFoea  the  machine,  Ebowliig  him  how  to 
est  hlB  bands  upon  tbfiu  to  pnss  the  plank  over  the  knlrea  lu  safetj-.  The 
ppellant,  during  that  i!ny,  performed  labor  upon  that  machine  with  ease 
Dd  Bafetf.  The  foreman  did  not  give  any  liistructlouB  about  the  meohan- 
sm  of  the  maobine,  the  manner  In  which  It  should  be  adjuBted  or  whethee 
I  not  H  could  be  adjusted.  On  the  next  morning  he  reFmmPd  his  labor  nt 
his  jointer  and  on  ntcemptltig  to  move  the  first  plank  across  the  knlvi-g,  ae 
e  hod  the  day  before,  and  when  the  plank  had  just  about  crossed  the 
nlves,  Bomethinglnstantly  jerked  tbe  plank  bnck  and  from  under  his  hand?, 
nd  tbe  knives  Injured  his  fingers  as  stated.  Re  nns  iislna  due  oare  nt  the 
luiK  lor  his  own  Batety,  the  piece  of  tliuber  he  was  UElng  na«  ns  smooth  A 
lece  as  he  had  been  using  the  ilny  before  and  tbe  machine  iippenred  to  be 
a  the  name  condition.  Tbe  proof  also  showed  that,  on  tbe  evening  before, 
n  empioje  of  the  appellee,  in  the  performanoe  of  his  duty,  placed  some 
harp  knives  In  this  machine  and  removed  the  ones  that  were  In  It. 
There  were  two  expert  witnesaes  Introduced  who  bad  performed  labor  at 
liU  kind  of  a  machine  tor  many  years,  who  stattid  tbat  this  machine,  when 
1  proper  coodltlon  and  properly  adjusted,  was  a  reasonably  safe  place  at 
rblch  to  labor,  but  when  not  In  proper  condition  or  properly  adjusted  was 
dangerous  machine. 

This  machine  was  described  as  being  knives  fastened  to  a  shaft  revolving 
inards  the  operator.  On  the  front  and  book  side  of  tbese  revolving  knives 
Iters  was  an  adjustlble  table  each  of  which  could  be  removed  up  and  down 
y  means  of  a  set  suren.  When  properly  adjusted  the  front  table  should  be 
lightly  lower  than  tbe  back  one,  and  when  the  back  table  was  lower  than 
■  should  be  it  was  very  dangerous  to  operate  It.  One  of  the  expert  wit- 
esses  testified  that  there  was  no  other  way  in  which  this  injury  could  have 
xuired,  except  by  the  back  table  being  too  low.  The  other  testlQed  tbat  by 
ther  lu  tbat  manner  or  by  a  bard  knot  In  the  plank. 

Appellant  testified  that  he  did  not  now  that  the  machine  whs  Improperly 
IJnsted  or  whether  It  could  be  out  of  adjustment  and  that  appellee's  fore- 
an  new  of  bis  Ignorance  In  this  regard. 

At  the  completion  of  appellant's  evidence,  the  court  gave  a  peremptory 
struction  to  tbe  Jury  to  find  for  the  appellee. 

The  cnly  question  is  whether  there  was  any  evidence  introduced  by  appel- 
nt  sn staining  his  theory  of  the  case. 

It  Is  reasonably  certain  that  tbe  person  wbo  placed  these  knives  in  this 
achlue  on  the  evening  before,  left  tbls  machine  out  of  condition  or  adjust- 

Appellee  contends  that  it  was  tbe  duty  ot  appellant  to  adjust  It  to  protect 
imself  from  such  dangers.  This  rule  Is  correct  if  applied  to  one  wbo  under- 
ands  the  operation  ot  it,  but  is  not  the  rule  applicable  to  cases  like  tbe 
jpeliant  who  had  had  no  experience  In  the  operation  or  management  of 
ich  luochlnee.  It  was  the  duty  of  some  one  In  charge  tor  api«llee  to  have 
iformed  him  of  the  dangers  Incident  to  tbe  operation  of  it,  and  to  show 
im  when  It  was  In  and  out  of  adjustment,  and  bow  to  adjust  It. 
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If  appetlantt'  evidence  was  true,  appellee  was  certalnl;  negligent  In  M" 

In  the  case  of  The  United  Laundr;  Co.  t.  Scbtlllnic,  &o.,  21  Rj.  Law 
Bep,,  page  1T68.  the  court  aald:  "There  was  evidence  coDduclng  to  ehuw 
that  the  injur;  was  caused  by  the  Imperfect  unsteod;  and  ungBtlBfaotorj 
maoDer  In  which  the  machine  worked.  It  would  run  smoothly  for  a  time, 
when  it  would  stop  and  then  Rtart  up  with  a  jerk,  making  tt  dangerous  la 
the  fingers  and  hinds  of  the  p«r»Dn  feeding  It.  .  This  danger  wae  not  ap- 
parent to  one  who  wnB  not  advle^  of  It,  and  the  proof  conduces  Ut  shov 
that  the  appellee  was  not  so  nppraised. " 

In  the  cage  of  the  Standard  Oil  Co.  t.  Eller,  &c.,  23  Ky.  Law  Rep,,  1M9, 
the  court  eald;  "Appellee  being  a  mere  green  laborer  put  alone  in  charge 
of  the  machine,  unln<itruc(ed  as  to  how  to  unclog  ic.  and  ignorant  that  th« 
burs  ran  ro  close  to  the  spout.  It  was  a  question  for  the  jury  whether,  etc 
•  •  •  Under  rtut'h  i-lrcumstanoes  It  was  incumbent  on  him  as  the  man- 
aging agent  of  iipiii-Hnnt,  when  leaving  a  green  boy  In  charRe  of  the  ma- 
chine, to  warn  him  of  the  danger  and  instruct  him  how  to  unclog  ll." 
(Clay  City  Lumber  and  Stave  Co.  v.  Noe,  36  Ky.  Law  Rep.,  6H8:  L.  &  X. 
R.  R.  Co.  T.  Veaoh.,  SO  Ky.  I^aw  Kep.,  J03;  L.  &  N.  R.  R.  Co,  v.  Bowcock, 
£1  Ky.  Law  Rep.,  363.) 

The  appellee  snys  that  the  pleading  did  not  authorize  o  recoveiy  on  the 
part  of  appellant  because  the  appellant  only  alleged  that  his  injuries  wem 
received  by  reatson  cf  a  defective  machine,  while  the  proof  shows  that  the 
macbine  was  comparatively  a  new  one  and  in  no  wise  defective.  This  was 
cured  by  the  answer  and  by  the  admission  of  proof,  without  objection,  a*  to 
the  Improper  condition  and  adjustment.  The  appellee  in  his  answer  not 
only  denied  that  the  machine  was  defective,  but  also  denied  that  he  tailed  to 
have  the  uiachine  in  proper  condition  for  the  safety  of  appellant  while  at 
work  with  it.  If  it  he  true  that  appellant  did  not  know  when  the  niacbine 
was  in  pro]>er  condition  and  Bdjustmenii,  and  appellee's  foreman  knew  thlt 
tact  and  failed  to  inform  or  advise  the  ap|>e11ant  of  thab  fact,  and  how  Co 
adjUKt  It,  then  the  leaving  It  out  of  adjustment  by  appellee's  foreman  was 
leaving  it  out  of  proper  condition  for  this  appellant. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  herewith. 


NEW  FARMERS  &  TRADERS  BANK  v.  CROWE,  &c. 
GERMAN  AMERICAN  SECURITY  CO.'S  ASSIGNEE  v.  SAME. 

(Filed  September  27,  ISW— Not  to  be  reported-) 
Note— Held  by  bank  for  collection— Assignment  of  owner  for  creditors 
—Set-oft  by  payors— The  New  Farmers  &  Traders  Bank  filed  this  action  od 
a  not*e  for  HH,  eieouted  to  it  by  John  M.  Crowe,  and  others,  dated  May  5, 
190S,  due  (our  months  after  date.  Appellees  pleaded  as  a  set  off  certain 
bonds  held  by  them  against  the  German  American  Security  Company. 
Which  had  made  an  assignment  (or  the  benefit  of  its  creditors,  alleging  Ita 
Insolvency  and  ownership  of  the  note,  and  its  formal  execution  to  the  bank 
which  had  no  real  Interest  in  II,  and  alleging  tbat  they  are  now  creditors  of 
the  security  Co.  at  least  to  the  extent  of  their  t>ODds  according  to  what  they 
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had  paid  at  the  time  of  the  aeelgDmeiit  of  satd  oompanj.  Held— That  as 
the  atnooDt  due  upon  the  bonds  held  bj  (tppellees  against  tba  Security  Com- 
pany, was,  Id  an7  view,  larft^r  than  the  amount  of  Che  note  sued  on,  the  cir- 
cuit court  properl;  Bustaloed  a  demairer  to  the  repl;  and  dismlsMd  plain- 
tiffs' action. 

C.  M.  Finn  and  P.  B.  Miller  for  appellant. 

Wilfred  Carloo  and  Druiy  &  Drury  for  appellees. 

Appeal  from  Uoton  Circuit  Court. 

Opinion  of  the  oourt  b;  Judge  Hobson. 

The  New  Farmers'  &  Traders'  Bank  of  Owensboro,  filed  this  suit  against 
appellees,  John  M.  Crowe,  J.  A.  Sutton,  and  .H.  N.  Lilly,  to  recover  of 
them  on  a  note  of  tJ44,  which  thej  had  executed,  pnyabla  to  It,  dated  March 
6.  lOOS,  and  payable  four  months  after  date.  They  filed  an  nnawer  In  which 
they  pleaded  tbla  defense:  In  the  month  of  January,  IHOl,  a  representative 
of  the  German  American  Security  Co.,  of  Owensboro,  a  corporation  con- 
stituted under  the  lows  of  Kentucky,  caiue  to  them  representing  that  the 
business  of  the  company  was  that  of  seUluB  to  Investors  certain  bonds  and 
Doupons  Issueil  by  It,  and  they  then  bought  from  the  company  twenty-four 
of  ItB  bonds  paying  theni  |8.fi0,  on  each  of  the  coupons  attached  to  the 
bonds,  there  being  ten  coupons  to  each  bond,  making  In  all  240  coupons. 
By  I  be  bonds  It  was  provided  that  the  defendants  were  to  pay  10.60  per 
month,  on  each  coupon  attached  thereto,  during  a  period  of  sixty  months. 
The  Agent  of  the  company  represented  to  them  that  the  German  American 
Security  Co.  was  a  solvent  corporation  and  would  pay  the  bonds  as  stipu- 
lated. On  this  aSBUmoce  they  purchased  the  twenty-four  bonds  and  paid 
moDthly  tieo.  About  the  Ist  of  July,  I90I,  they  were  appraacbed  by  Chlt- 
maa,  the  General  Manager  of  the  Qerman  Americnn  Security  Co.  and  were 
offered  by  him  thirty  additional  bonds.  At  ibis  dnte  they  had  paid  out  on 
the  twcnty-fuur  bonds  first  purchuseil.  the  num  of  iiiO,  and  Chitman  agreed 
to  take  tbe  note  of  the  defendants  for  (4.^8,  to  pay  the  dues  on  the  old  Ijonds 
and  the  dnes  then  accruing  on  the  new  bonds,  he  agreeing  to  accept  the 
new  bonds  as  oollatorut  security  for  the  loan.  Acting  upon  bis  aEsuranoes 
that  tbe  oompany  was  solv.-nt  they  bought  the  thirty  bonds  and  paid  the 
duee  thereon,  up  to  Sept  S6,  1ML,  when  Che  company  made  an  assignment 
for  tbe  benefit  of  Its  creditors,  in  debt  tu  them  in  amount  of  the  bonds. 
The  Insolvent  condition  of  the  company  existed  as  they  alleged  at  the  time 
the  contract  waS  made  with  them  and  was  known  to  Chitman  at  the  time. 
They  afterwards  paid  one  half  of  the  debt  of  1444  and  the  note  sued  on  was 
executt^  for  the  other  half.  It  is  not  the  property  of  the  bank,  but  was 
MiBr«ly  held  b;  the  bank  foi  collection  for  the  use  and  benefit  of  C.  M.  Finn, 
the  assignee  of  the  German  American  Security  Co, ,  under  its  deed  of  assign- 
ment for  the  benefit  of  Its  creditors.  They  made  their  answer  a  cross-peti- 
tion against  Finn  as  assignee,  and  pleaded  as  a  set  oBf  to  the  note  the  amount 
alleged  to  be  due  them  by  the  Investment  oompany.  Finn  filed  sn  answer 
■ettins  out  tbe  terms  and  conditions  of  the  bonds.  The  defendants  then 
filed  an  amended  answer  to  which  pialntIS  filed  a  reply.  The  court  sus- 
tained the  demurrer  of  the  defendant's  K  the  reply  and   the  plaintiff's  ap- 

PMI. 
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By  the  rule  In  force  in  this  ^tate,  &b  the  asHlgnee  of  the  German  Ameriran 
Seouritj'  Co.,  Btanda  in  the  shoes  o[  his  nssignor,  anj  defense  which  conld 
b»  ninde  nicaiust  It  may  be  made  against  him,  and  a  set  oCT  may  lie  allowed, 
altholiKh  the  del)t  had  not  matured  at  the  time  the  nssignment  was  mnde. 
(Ej.  Flour  Co.  V.  Merchants'  National  Batik,  SO  Ky. ,  335. )  The  caee  niiin 
therefotv.  he  decldi^  as  thouRh  ll  had  been  brought  In  tb«  name  of  the  Get- 
man  AmcTlcan  Security  Co.,  aft«r  It  b<>oi»nie  InBolvent  nnd  ceased  to  do 
'bualnesSi  but  l>efore  it  had  made  an  assignment.  The  note  having  bei'D 
'Piecut«d  to  the  iNink  merely  as  a  form  of  executing  it  to  the  security  com- 
.pany  and  the  bank  having  no  IntereOT  In  the  matter,  any  defense  may  be 
made  to  the  note  in  the  hands  o(  the  ijonk  that  could  have  been  made  to  It, 
It  executed  dlivcCly  to  the  security  company.  The  allegations  of  fraud  con- 
tained In  the  answer  are  denied  and  tlie  nuked  question  Is  whether,  when 
the  security  company  mode  a  general  asslgniniint  for  the  benefit  of  Its  cred- 
ItoFR,  holding  the  note  of  appellees,  they  had  a  cause  of  action  against  the 
security  company  on  the  bonds  which  they  conld  plead  as  a  set-off  to  the 
Tiot«.  It  is  insisted  timt  the  security  company  owed  them  nothing  until  the 
maturity  of  the  bonds.  The  question  turns  upon  the  proper  construction  of 
(he  bondfl 

Uncb  o(  them  is  as  follows:  "In  consideration  of  the  application  for  this 
bond,  which  Is  made  port  hereof,  and  the  payment  of  fifty  (50)  cents  on 
«nch  of  the  coupons  attached  hereto,  which  same  are  made  a  part  bereof, 
anil  the  further  payment  of  fifty  (50)  cents  on  each  of  the  said  coupons,  on 
■or  before  the  tenth  day  of  each  and  every  month  hereaft«^r.  (or  a  period  of 
«iity  (fKIl  months,  the  German  American  Security  Company,  of  Owensboro, 

Kentucky,  hereby  agree   and   proinlses   to   pay  to ,  or 

order,  at  its  office,  in  Owensboro,  Ky..  upon  the  surrender  of  this  bond  with 
ten  (lU)  coupons  attached,  the  sum  of  thrpe  hundred  and  forty -eight  dollars 
itm)  with  six  per  contum  Interant  per  annum,  aft^r  maturity  until  paid; 
auhjecl  to  the  terms,  conditions  and  privileges  endorsed  on  the  back  hereof." 

The  coupons  are  each  exactly  alike  except  the  number.  Coupon  No.  I 
Is  as  follows:  "Should  this  coupon  be  called  In  for  redemption,  the  German 
American  Srourlty  Co..  of  Ownsboro,  Ky..  wll  1  pay  to  the  owner  of  the 
oertlflcate  of  which  this  coupon  ia  a  part.  In  full  settlement  for  this  conpOD, 
thirty-four  dollars  and  eighty  cents,  or  such  part  thenwf,  at  such  times  and 
under  such  conditions  as  are  provided  for  in  the  bond.    Void  If  detached.'' 

The  conditions  provldeil  for  in  the  bond  are: 

1st  The  value  of  the  coupons  at  stated  Intervals  are  set  forth  In  the  finan- 
cial schedule   printed  on  the  bond. 

3d.  The  value  of  the  liond  1°  regulated  by  the  number  of  □ncancelle<d  coD' 
pons  attiichi-d  thereto, 

Hd.  After  the  first  two  monthly  premiums  have  been  paid,  a  sum  equal  to 
15  piT  cent,  of  the  monthly  premiums  collected  shall  be  placHl  in  the  reserve 
fund  and  InveKted  for  the  purpose  of  paying  the  imnd  at  maturity. 

4ih.  After  the  two  first  monthly  premiums  hare  been  paid,  not  less  than 
60  per  cent  of  the  monthly  premiums  shall  be  used  for  redemption  purposes 
as  follows:  10  per  cent  mortuary  fund ;  15  per  cent,  cash  surrender  fund  and 
remainder  to  a  general  redemptlou  fund, 

Gth.  Thu  company  reserved  the  right  to  call  In  and  redeem  any  of  the  cou- 
pons before  maturity. 


NEW  FABUEBB  A  TBADEB8  BANE  T.  OBOWE,  AC.         003 

Seb.  Coupons  not  redeemed  before,  Were  deemed  matured  after  60  pre- 
iloiDS  were  paid. 

tth.  After  the  death  of  the  holder  his  repreflenbttWe  might  coDtloue  the 
iTment  of  premiums  or  nccept  a  paid  up  bond  beArlng  tbe  same  nunbep 

r  coupons  he  had  paid. 

Sih.  After  el|iht«en  premiums  were  paid,  the  holder  might   surrender  the 

311(1  and  receive   the  cash  surrender  value  of  the  attached   ooupons  at  a  oer- 

By  the  financial  schedule  the  value  of  each  coupon  wns  given  after  two 
rpmluma  were  paid,  by  which,  when  eixtj  premiums  had  been  paid,  the 
nnmnteed  redemption  value  death  benefit  was  t34.80  and  the  estimated 
'demptlon  value  nns  tSS  4fl.  and  a  similar  sum  proportionately  where  a 
xs  nomber  of  premiums  had  been  paid. 

It  U  urged  for  appellante  that  the  bonds  contained  no  undertaking  on  the 
in  (if  the  corporation  to  pay  nnything  to  the  holder  before  maturity,  and 
lat  appellees  have  no  nvnllable  set- off  thereon.     Appellants'  also  rely   upon 

□umber  ot  authorities  holding  that  where  a  mutual  insurance  company 
^comea  insolvent,  the  insolvency  of  the  company  Is  no  defense  to  a  policy 
ijlder  when  sued  for  the  payment  ot  his  premium  note.  (Contgland  T. 
ortb  Carolina  lu^rance  Co.,  US  Am.  Deo.,  89  and  cases  cited  tn  note; 
lardwell  v.  Kelly,  10  L.  R.  A.,  840.) 

Where  an  Insurance  oompaay  has  become  Insolvent,  the  rule  Is  that  the 
ilder  of  an  unmatured  policy  la  a  creiltter  and  Is  entitled  to  share  with  the 
.her  crediters  In  the  assets,  the  amount  of  his  claim  being  the  value  of  tbe 
)llcy  at  the  date  of  the  dissolution  of  the  company;  and  where  he  is  1d- 
)bted  to  the  company  a  set-off  will  be  allowed  him  to  the  extent  of  hta 
aim.  (Boston,  &c.  K.  B.  Co.  v.  Mercantile  Trust  Co.,  38  L.  R.  A.,  97, 
id  cases  cited  In  note.)  We  see  no  reason  why  the  same  principle  should 
It  apply  here.  Appellees  are  the  holders  of  bonds  Issued  by  the  Investment 
unpany.  By  reason  of  the  Insolvency  of  the  investment  company  the 
hole  scheme  has  failed.  After  Its  insolvency,  appellees  oannot  be  required 
I  coDtlDue  their  monthly  payments.  (Jones  v.  Life  Association,  83  Ky.  TB.) 
be  scheme  upon  which  tbe  appellees  were  luvestlng  their  money  having 
lied  by  reason  ot  tbe  Insolvency  of  the  company,  they  are  now  creditors  of 
le  ooinpany  at  least  to  the  extent  of  the  value  of  their  bonds,  according  to 
hat  they  bad  paid  at  tbe  time  of  the  assignment.  This  gives  them  a 
rger  claim  against  the  company  than  the  note  sued  on.  In  cases  of  thla 
laracter  a  set-off  may  be  maintained  In  equity,  although  tbe  debt  la  not 
lie  at  the  time  of  the  assignment  by  the   ooinpnuy.     (Kentucky  Flour  Co. 

Merchants'  National  Bank,  SO  Ky..  SS5.)  Tbe  cases  holding  that  where  a 
lutual  insurance  company  becomes  Insolvent,  tbe  insolvency  of  the  com- 
tny  Is  no  defense  to  a  policy  holder  wben  sued  for  his  premium  note,  are  not  In 
lint,  for  the  reason  that  appellees  are  not  stock  holders  In  the  investment 
impauy,  but  are  simply  creditors  holding  Its  bonds.  Though  the  bonds 
muln  no  undertaking  on  the  part  of  Che  corporation  te  pny  anything  to 
le  bolder  before  maturity,  still  they  rest  on  the  Idea  tbat  tbe  scheme  set 
It  in  tbe  conditions  endorsed  onlthe  bond  is  to  be  carried  out  by  the  com- 
iny,  and  when  the  company  becomes  Insolvent  and  makes  an  assignment 
inerally  for  the  bene&t  of  its  credlters,  the  chancellor  must  determine,  on 


501         OOHUONWEALTH,  FOB  USE,  AO.  T.  EBNMEDA.T. 

eqnltablt)  prinoiples,  the  value  of  the  bonds  according  to  what  han  been  paEd 
upon  them ;  for  the  bond  holders  are  tn  no  manner  reBpoDElblti  for  the  fail- 
ure ot  the  compauy  to  carry  out  Its  eiif{agement.  As  the  atnount  due  upoD 
the  bonds  was  Id  any  tIow  larner  than  the  amount  of  the  note,  the  olruallr 
court  properly  Hustaluod  the  demurrer  to  the  reply  and  dlemlssed  Ibe  action. 
JndgiDODt  affirmed. 


COMMONWEALTH.  FOR  TTSE  OP,  &c.  t.  KENNEDAT. 
(Filed  September  82,  1904.) 

Offloe  and  officer— Fiscal  Court— UleKal  tax  levy— Liability  of  maglBtnie 
theretor—In  an  actiou  by  Arris  WIkkIdb,  tor  himself  and  other  tax. payers 
of  Nlcholaa  county,  on  the  official  bond  of  John  C.  Kenneday,  to  reoovtr 
taxes  paid  by  plaintiffs  whloh  were  IlleKally  aasessed  by  defendant,  Ken- 
neday.  In  his  oapaclly  as  a  member  of  tbe  flsoal  court  In  said  ooanty,  Id 
excess  of  the  (JoDstitutlonal  limit,  Held — The  maglstratea  of  a  county,  when 
assembled  as  a  fiscal  court,  do  not  act  as  oonaervators  of  the  peace,  or  In  tbe 
performance  of  any  judicial  function  appertaining  to  the  offloe  of  josllce  of 
tbe  peace.  They  are,  by  statute,  ex.oOlclo  members  of  the  fiscal  court:  the 
duties  there  performed  by  tbem  are  statutory— extra  duties  quasi  lefclslatlTO 
In  oharacter—aud  not  such  ns  are  required  of  them  as  Judicial  officers.  lor 
error  or  mistake  1q  Che  pertormanoe  of  which  neither  tbey  nor. the  sureties 
on  their  official  bonds,  are  liable  in  an  action  for  damages. 

Wlnfield  Buohler  for  appellant 

Morgan  Se  Hughes  for  appellee. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Appellant,  Arris  Wiggins,  for  himself  and  In  behalf  of  all  tax-payers  of 
Nicholas  county,  brought  this  action  In  the  court  below  to  recover  of  appel- 
lee and  the  sureties  in  bis  ofSdal  bond  aa  magistrate,  about  (4.000.  amonnt 
of  taxes  iMild  by  the  tax  payers  of  tbe  county  to  the  sheriff  under  Illegal 
levies  made  by  the  flsoal  court,  of  which  appellee  was  a  member,  at  Its 
April  and  June  terms.  1897.  It  Is  alleged  In  Che  petition  that  the  abcre 
amount  is  mode  up  of  nine  oents  on  each  tlOO  worth  of  taxable  propen7  la 
the  county  of  Nicholas.  Id  the  year  ISBT,  and  was  levied  by  tbe  fiscal  court 
In  excess  of  tbe  Constitutional  limit,  whloh  Is  only  fifty  cents  on  the  |10D 
worth  of  property.  It  Is  also  alleged  that  the  tax  thus  lll^tally  levied  wa;, 
by  order  of  tbe  fiscal  court,  collected  by  the  sheriff  from  appellant  and  tbe 
other  taxpayers  of  tbe  county,  and  no  part  of  same  has  been  repaid  to  them. 
Tbat  the  sheriff  Is  Insolvent  and  that  It  has  been  held  by  this  court  that  the 
sureties  In  his  official  bond  are  not  liable  for  tbe  tax  thus  wrongfully  col- 
lected by  him.  It  is  further  alleged  in  the  petition  tbat  appellee  and  other 
members  of  the  fiscal  court  exceeded  their  authority,  and  were  without  juris- 
diction tu  levy  the  nine  cents  tax  on  each  |100  worth  ot  taxable  property  col- 
lected by  the  sheriff,  for  which  reasons  It  Is  claimed  appellee  and  aasociate 
Justices  of  the  peace  oomposlng  the  fiscal  court,  are  Individually  liable,  atxl 
should  be  made  to  pay  appellant  and  other  taxpayers  the  amouats  thus 
wrongfully  collected  ot  them. 
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A  demurrer  viae  filed  to  tbe  petition  wbloh  the  lower  court  BUfitalned,  and 
ppellant  falllDK  to  plead  further,  bis  petition  was  diBmisaad. 

It  la  oontended  for  appellant  that  the  levies  made  by  the  fiscal  court  wera 
udlcial  acts,  that  the  members  of  that  court  are  judicial  offlcera,  justices  of 
he  peace;  and  further  that  an  action  nin;  be  maintained  against  such 
lEcers  bj  the  party  Injured  for  ofScial  acts  exoeedlDg  their  jurladlotlon, 
haugb  done  neitber  maliciously  nor  corruptly. 

The  demurrer  was  sustained  by  thi?  lower  court  upon  the  Idea  that  in 
-lablnK  the  levies  tbe  fiscal  court  acted  In  a  legislative  capacity,  for  nbloh 
eaeou  DO  legal  tesponslbllity  can  be  fastened  upon  Its  members  for  tbe 
iroFB  complHloed  of.  We  think  this  view  ot  the  matter  eustalned  by  the 
rclaht  of  authority. 

Thus,  In  Pennington  v.  WooKork.  79  Ky.,  16,  It  Is  said;  "The  power  to 
lipase  taxes  is  legislation  and  Cannot  be  conferred  under  our  Constitution 
pon  a  strictly  judicial  tribanal  or  officer.  *  *  •  The  power  to  assess 
roperty  for  taxation,  that  is  to  apportion  tbe  tax  upon  the  property,  upon 
rhich  Che  legislature  has  imposed  it,  Is  not  Judicial,  and  can  no  more  be 
onferred  upon  a  judicial  tribunal  than  the  power  to  leTj  taxes." 

To  the  same  effect  is  the  opinion  In  McLean  county  Precinct  v.  Deposit 
lank,  &c.,  81  By.,  364.  And  In  Muhlenburg  County,  &c.  v.  Morehead.  90 
'.J.  Law  Bep.,  3TQ,  and  Fleming  v.  Dyer,  &□.,  SO  Ky.  Law  Bep.,  689,  this 
ooCrlne  seems  to  be  accepted  as  fundamental. 

It  Is  also  said  in  Cooley  on  Taxation,  pp.  G16-M^,"  And  In  the  case  of  local 
nation  there  must  commonly  be  two  distinct  acts  ot  legislation :  First, 
liat  by  the  State  giving  tbe  power  to  tax,  and  second,  Ihat  by  tbe  local 
ifflslatnre,  or  quasi  legislative  authority,  levying  tbe  tax  under  the  power 
}  given. '<  It  seems  to  be  equall;  well  established  that  the  legislator,  or 
IScer  who  acts  in  a  quasi  legislative  capacity.  Is  not  liable  In  damages  for 
Is  cftldal  acts. 

Under  tbe  Kentucky  Statutes,  chapter  G2,  the  fiscal  court  Is  composed  of 
3e  magistrates  of  the  oounty  and  the  county  judge.  Thej  are  required  to 
leet  In  a  body  to  levy  taxes  and  appropriate  funds  (or  tbe   needs  of  the 

Their  every  act  must  be  tbe  recorded  result  of  their  collective  and  delib* 
rstlve  action.  They  can  only  act  when  a  quorum  Is  present,  whtob,  as  pro- 
Ided  In  section  1337  of  tbe  statute,  supra.  Is  a  majority  of  the  members  of 
le  fiscal  court. 

In  Me«chem.  on  Fnbllc  Officers,  section  644,  It  Is  said:  "Legislative  officers 
ro  not  liable  (or  their  legislative  acts.  •  •  •  Tbe  performance  of  tbelt 
ntles  la  owing  to  the  public,  to  the  community  at  large,  and  not  to  lodl- 
Idnals,  and  they  would  certainly  perlorm  their  duties  In  a  timid  and 
me-serving  manner,  if  indeed  they  woald  undertake  their  performance  at 
II,  If  every  dissatisfied  person  could  compel  them  to  vindi^te  tbe  wisdom 
:  their  enactments  In  an  action  (or  damages, ' ' 

It  will  be  found  that  the  following  authorities  are  In  line  with  the 
Qctrlne  ABthns announced.  Cooley  on  Torts,  £76;  Jones  v.  Loving,  66  Miss., 
19;  SO  Am.  Sep.,  SOB;  Booker  v.  State,  37  Ind.,  486;  County  Commissioners 
.  Dnckett,  aOMd.,  469. 
It  ia  fnither  said  by  Meacbem,  section  616:  "This  Immanlty  is  not  con* 
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fined  to  membera  of  National  and  State  legUlatares,  but  excenda  to  the  pro- 
teotlon  of  the  menibeFS  of  the  Inferiar  legislative  bodies,  such  ae  boards  oF 
BupervlsorB,  county  commlssloDera.  city  counclla  nud  the  like." 

The  following  quotation  from  Jooes  v.  Loving,  supra,  aptly  llluecrsKe 
the  renaons  far  the  rulo  In  questlan.  "It  certainly  cannot  be  argued  tbat  th« 
motives  of  the  Individual  members  of  a  legislative  assembly,  in  voting  for 
ft  particular  law,  can  be  inquired  int«,  and  Its  BUpporters  be  made  personally 
liable,  apoD  an  allegation  that  tbey  acted  tnallclcusly  t-oward  the  persoD 
aggrieved  by  the  passage  of  the  law.  Whenever  tbe  officers  of  a  munlolps) 
corporation  are  vested  with  leglelatlve  powers,  they  bold  and  eaerclse  tbem 
tor  publlo  good,  and  are  clothed  with  all  the  Immunltlea  of  government, 
and  are  exempt  from  liability  for  their  mistaken  use.  **'!(,  on  the 
contrary,  the  aldermen  of  the  town  of  Beauregard  eioeeded  the  measure  of 
thetr  authority  in  passing  the  ordinance  in  question,  It  was  a  mere  bruUm 
fnlmen,  and  could  not  for  one  moment  have  deprived  tbe  plaintiff  of  the 
prlvlleKes,  emoluments  or  fees  of  hU  office.  It  he  chose  voluntarily  H> 
yield  obedience  to  avoid  law,  tt  was  his  own  tolly  for  which  the  coart  can 
afford  bini  no  relief  by  awarding  damages  against  the  hidlvlduals  voting 
tor  the  ordinance." 

The  magistrates  of  a  county  when  assembled  as  a  fiscal  court,  do  not  act 
as  oonservatora  of  the  peace,  or  In  the  performance  of  any  Judlolat  tunctioD- 
appertaining  to  the  office  of  juatioe  of  the  peace.  They  are,  by  statute,  fi- 
offlclo  members  of  the  fiscal  court,  the  duties  there  performed  by  them  ar? 
statutory,  extra  duties  quasi  legislative  in  character,  and  not  such  as  are 
required  of  them  as  Judicial  officers,  tor  error  or  mistake  In  the  perlonuancs 
of  which,  neither  they  nor  the  sureties  In  their  official  bonds  are  liable  lo 
an  action  tor  daniagea. 

We  oonclnde.  therefore,  that  the  lower  court  did  not  err  In  sastalQlDg  tbe 
demurrer,  and  tbe  judgment  Is,  therefore,  affirmed. 
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(Filed  September  SS.  1904.) 

Wlnfleld  Buotler  for  appellants. 

Morgan  &  Hughes  tor  appellees. 

Appeal  from  Xloholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  is  similar  In  all  reapeots  bi  that  of  Commonwealth  For  Use,  &<:■  ^ 
John  C.  Kenneday,  this  day  decided,  and  for  the  reasons  given  in  tbe  opln 
ton  in  the  Kenneday  case,  the  Judgment  ol  the  lower  court  In  this  caw  li 
affirmed. 
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DEMABEE  v.  COMMONWEALTH. 

(Filed  September  23,  1901— Not  to  lie  reported, ) 
Homicide — I D3trui;tiuna— Reasonable  doubt  as  to  degree  of  offunse— 
Under  sec.  339.  Criminal  Cotle,  nfaloh  provides:  "If  tbere  be  a  rensonabla 
doubl  o(  the  degrae  of  the  offense  which  the  defendant  has  ootumltt'jd,  be  shall 
only  be  convicted  of  the  lower  degree,"  where  there  1g  any  evklenca  Intro- 
duced which  mifiht  be  calculnMd  to  mms  a  reasonable  doubt  of  the  decree 
o(  the  guilt  of  the  accused,  It  Is  a  reversible  error  In  the  court  to  full  to  In- 
struct the  jury  that  K  they  have  a  rensonnble  doubt  of  the  degree  of  the 
offense  which  the  defendant  had  committed,  he  should  be  convicted  of  the 
lower  degree. 

E.  H.  Gnither  for  appellant, 

N.  B.  Haya  and  Loarine  Mix  for  appellee. 

Appeal  (roni  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Obie  Demarea  was  Indicted  and  convicted  (or  the  murder  of  Ella  Meaux 
and  bis  punishment  was  flxeed  at  ImprlscnmenC  for  life.  The  proof  for  the 
ConuuonweaUh  on  the  (rial,  showed  that  he  was  twenty  years  old  and  very 
much  in  love  with  Ella  Meaui,  who  was  fifteen  years  old.  It  also  showed, 
or  tended  to  show,  that  she  had  other  admirers  and  was  not  as  much  In  love 
with  bim  AS  he  was  with  her. 

Od  the  night  before  she  was  killed  they  all  went  to  a  party,  she  golnit 
with  another  beau.  They  got  home  about  daylight  and  had  breakfast,  and 
aome  time  after  breakfast  defendant  appeared  at  the  door  of  the  room  in 
which  Ella  Meaux  was  sitting  with  a  child  in  her  lap.  He  had  a  pistol  in 
one  hand  and  a  handkerchief  in  the  other  and  he  Immediately  shot  her 
through  the  heart  with  the  pistol,  ponder  burning  the  child  in  her  lap.  He 
looked  then  like  ha  was  about  to  shoot  himself  and  the  pistol  was  taken 
from  blm. 

Aft«r  this  he  left  and  went  to  his  brothers'  where  he  told  at  having  kilted 
the  girl,  and  said  ha  had  kilted  ber  because  he  loved  bar  so  and  she  would 
not  have  him.  On  the  other  bnnd  the  proof  tor  the  defense  tended  to  show  that 
the  defendant  and  the  girl  wer^  laughing  and  talking  and  tn  good  spirits; 
that  he  was  cleaning  his  pistol  with  the  handkerchief  and  It  accidentally 
went  off  when  be  did  not  suppose  it  was  loaded.  He  offered  to  prove  that 
his  general  character  for  peace  and  quiet  was  Rood.  This  the  court  admit- 
ted. He  then  offered  to  show  that  his  character  was,  that  he  was  gentle  and 
kind  and  would  not  hurt  anybody.  The  court  property  refused  to  allow 
this,  for  his  general  disposition  was  not  competent  evidence,  and  threw  no 
light  on  the  case.  He  also  offered  to  prove  that  he  bnd  not  much  sense  and 
was  little  removed  above  an  Idiot.  This  was  also  properly  rejected  as  It  was 
not  claimed  that  he  had  not  sulflcient  mind  to  be  responsible  for  bis  acts. 

His  testimony  on  the  trial  and  the  letters  written  by  him  which  were  in- 
troduced, showed  that  he  had  sense  enough  to  know  what  he  was  about,  or 
to  control  hla  action. 

We  see.  tbemfore,  no  error  of  the  court  in  the  admlsslitn  or  rejection  of 
evidence. 

The  court  instmcted  the  jury  properly  as  to  murder,  voluntary  man- 
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■laughter  Involuntnry  manBlaughtcr  und  homioide  by  mi  sad  venture.  He 
also  tnetruoted  them  ]{,  upon  the  whole  case,  the;  had  a  renEonable  doubtot 
the  tlefendanC's  beinR  proven  guilty,  chey  should  acquit  him ;  but  gave  no 
instruction  that  It  the  jury  had  a  Feasonable  doubt  of  the  deKreo  of  the  offense 
which  defendant  had  committed,  he  should  only  be  convicted  of  the  luner 
degree. 
Sections  938  and  289  of  the  Criminal  Code,  nre  as  follows: 
"Sec.  S3S,  If  there  be  a  reasonable  doubt  of  the  defendant  being  proven 
gnllty,  he  is  entitled  to  an  acquittal. 

"Sec.  3811.  It  there  be  a  reasonable  doubt  ol  the  degree  of  (be  offense  whlob 
the  defendant  has  committed,  he  shall  only  be  convicted  of  the  loner  de- 


SS9. 

The  court  said  "As  It  was  the  duty  of  the  court  to  state  the  law  fully  and 
correctly  to  the  Jury  in  the  Inatructlons.  It  was  error  therefore,  not  to  In- 
struct them  that,  If  they  sbould  believe  the  appellant  guilty,  but  enter- 
tained a  reasonable  doubt  of  the  degree  of  his  offense,  they  should  convict 
him  of  the  lower  degree.  This  is  substantially  the  language  of  section  !3t, 
of  the  Criminal  Code,  snd  the  failure  to  so  Instruct  the  Jury  affected  seri- 
ously his  substantial  rights. 

"It  le  true  the  jury  must  believe  beyond  a  reasonable  doubt  that  the 
accused  Is  guilt;  before  they  can  convict  at  all,  but  It  mlRht  be,  that  while 
the;  had  no  doubt  of  his  guilt,  they  entertained  a  reasonable  doubt  of  the 
degree  of  that  guilt,  and  the  polio;  of  this  humanu  provision  o(  the  law 
cannot  be  questioned,  nor  can  it  be  rendered  nugatory  by  a  failure  toeie- 
cute  it.  Whenever  there  Is  evidence  Introduced  which  might  be  calculated 
to  raise  a  reasonable  doubt  of  the  degree  of  the  guilt  of  the  accused,  the 
Jury  should  be  instructed  in  pursuance  of  the  provision  of  the  Code  quoted," 

This  cafie  was  followed  in  Arnold  v.  Commonwealth,  El  Ky.  Law  Bep., 
1031,  where  the  judgment  of  conviction  was  also  reversed  for  this  reason. 
We  see  no  other  error  In  the  record,  but  for  this  the  judgment  mutt  be  re- 
TOrsed  and  the  defendant  awarded  b  new  trial. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


COMMONWEALTH  v.  SCHATZMAN. 
(Filed  September's,  1004.) 
I.  Indictment— Slot  machines— Sufficient  description  of  oEFense— In  an  in- 
dictment against  the  defendant  for  unlawtull;  operating  on  his  premises  a 
contrivance  for  gaming  known  as  a  slot  machine.  Held — That  as  It  Is 
clearly  stated,  In  the  accuRntlve  pait  of  the  Indictment,  that  the  premises  Id 
queitlon  were  In  the  defendant's  occupation  and  under  his  oontrol,  It  was 
unnecessary  to  again  repeat  this  statement  in  the  descriptive  part  of  the  In- 
dictment, for  a  person  of  ordinary  understandlnK  oould  not  fail  to  know 
what  was  nieanti  and  the  allegation  being  contained  in  tbe  indictment,  Iti 
meaning  is  to  be  determined  from  the  whole  Instrument  and  not  from  any 
particular  part  of  it  alone. 
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S.  Same— The  faot  that  the  Indtotnient  tn  tbe  accnEatlve  part  does  not 
sboiT  tbat  the  slot  machine  was  a  contrivance  ordlnarll;  used  for  gambling, 
Ib  not  mfficlent  to  vitiate  It,  as  tbe  other  faots  statfld  In  the  accusative  part, 
are  sufficient  to  apprise  a  person  of  ordlnnry  understaDdlng  of  the  preclw 
offeDse  charged 

F.  P.  O'Donnell,  Ed.  Daum,  N.  B.  Hajs  nnd  L.  Mix  for  appellant. 

Wortblngton  &  Couhran  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Tbe  clFonIt  court  Bustalned  a  general  demurrer  .to  the  following  Indict- 
ment: "The  grand  jur;  of  Uason  county,  In  tbe  name  and  bj  the  aathorltj 
ot  tbe  CommonnKalth  of  Kenlucky,  accuse  William  Sobatzman  of  the 
offense  of  suffering  and  permitting  certain  machine  and  contrivance  known 
as  'slot  machine,'  to  be  operated  on  Che  premises  In  his  occupation  and 
under  hip  control,  whereby  monej  and  property  and  other  things  of  value 
was  won  and  lost,  committed  as  follows,  viz:  The  said  William  Scbatzman, 
on  tha  ist  day  ot  January,  lOM.  and  other  days  before  and  since,  within 
twelve  months  last  past,  and  before  the  flnillng  of  this  Indictment  in  the 
county  aforesaid,  did  unlawfully  sufTer  and  permit  a  certain  machine  and 
contrtvance,  commonly  known  as  a  slot  machine,  and  which  machine  and 
contrivance  Is  ordlnarly  used  for  gambling  for  money  and  property  and  for 
whiskey,  brandy,  wine,  ale.  beer,  oignra  and  tobacco  and  other  things  ot 
value,  to  be  operated  on  the  premises  on  Second  street.  In  the  city  of  Maya- 
Tille,  Ky.,  the  more  exact  location  of  said  premises  and  tbe  manner  and 
way  of  operating  said  machine  and  contrivance  ts  to  the  grand  ]ury  un- 
known, whereby  and  at  and  on  which  machine  acd  contrivance  money 
and  property,  and  wblikey,  brandy,  ale,  beer,  cigars  and  tobacco  and 
other  things  of  value  were  then  and  there  won  and  lost,  and  with  tbe 
permission,  consent  and  procurement  of  the  said  William  SchatEman.  con- 
trary to  law  and  against  the  peace  and  dignity  of  the  Commonwealth 
of  Kentucky." 

The  Indictment  is  based  on  section  1967,  Ky.  Statutes,  which,  so  far  at 
material.  Is  as  follows:  "Whoever  shall  snSer  or  penult  any  game  or  table, 
bank,  machine  or  coutrlvance.  mentioned  or  iDcluded  Id  section  ISflO,  of 
this  chapter,  to  be  set  up,  conducted,  kept  or  exhibited  Id  any  house,  boat 
□r  Boat,  OT  on  any  premises  In  his  ooonpattoD  or  under  bis  coDtrol,  or  shall 
lease  the  same,  or  any  part  thereof,  for  that  purpose,  eholl  be  fined  from 
two  hundred  and  fitly  (tSOO)  to  five  hundred  dollars  ($B00)  for  each  offeDse." 

Section  1960,  above  referred  to  so  far  as  material  Is  as  follows  "That 
whoever,  with  or  without  compensation,  shall  set  up,  carry  on,  keep,  man- 
age, operate  or  conduct,  or  shall  aid  or  assist  In  setting  up.  carrying  on, 
keeping,  managing,  operating  or  conducting  a  keno  bank,  faro  bank  or 
other  machine  or  contrivance  used  in  betting,  whereby  money  or  other 
things  nay  be  won  or  lost,  shall  be  fined  five  hundred  dollars  (fGOO)  and 
costs,  and  confined  In  the  penitentiary. " 

B7  sectloD  1967,  whoever  shall  suffer  any  machine  or  contrivance  embraced 
In  section  1960  to  be  conducted  in  any  house  or  on  any  premises  In  his  occupa- 
tloa  or  nnder  fals  control,  shall  be  fined  from  two  hundred  and  fifty  (CSAO) 
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to  five  buDdred  ($5U0)  dollars.  The  inacblneB  or  contrivances  lucludetl  Id 
sectlOB  1060  are  a  keno  bank,  raro  back,  or  other  machine  or  contrlvaDce  used 
In  bettlog.  vhereb;  nionef  or  other  thing  may  be  woo  or  lost.  It  hns  lK«n 
held  that  to  convict  under  this  section  It  should  appear  that  the  table,  lua- 
ohine  OP  contrlTanoe,  was  such  as  Is  onlluarllj  used  In  gambling  for  nioner 
or  property,  where  tbe  contrivance  Is  not  o  keno  bank,  faro  bank  or  one  of 
the  things  nauied  In  the  section.  (RItte  v.  Commonwealth,  18  B.  Uonroe, 
85;  Comnionnealtb  v.  Kammerer,  11  Ky.  Law  Rep.,  TTT. ) 

It  bes  also  been  held  that  the  Indiotnient  niiiEt  be  certain  as  to  the  offenee 
charged  nnd  as  to  the  i»rtioular  circumstances  of  tbe  oSense.  (Brooks  t. 
Commonwenltb,  B8  Ky,  143;  Commonwealth  v.  Tupman,  17  Ky.  Law  Rep., 
217;  Sulbett  V.  Coinnionwenlth,  18  Ky.  Law  Rep.,  lOO. ) 

It  Is  inalBted  for  the  appellee  that  tbe  Indictment  Ulnsufliclent  because,  Id 
the  accusntlve  port  ot  It,  It  Is  not  stat^id  that  the  slot  machine  was  a  contri- 
vance ordinarily  used  (or  gambling  for  money  and  property,  and  that  II  ll 
also  InsufUclent  because.  In  the  descriptive  part  uf  the  Indictment  It  le  Dot 
alleged  that  the  slot  machine  was  operated  on  premises  under  the  defend- 
ant's control  or  In  his  occupation,  although  this  statement  Is  made  Id  the 
aoousatlvu  part  of  the  Indictment.  Precisely  this  question  was  made  Id 
Shouse  V.  Commonwealth,  9G  Ky.,  031.  where  the  indictment  accused  tfie 
defendant  "of  the  offense  o(  cutting  .Tohn  ReOlt  n'lth  Intent  to  kill  hbii, 
committed  In  manner  as  follows:  The  snld  William  ijhouse  did  unlawruUy, 
wilfully  and  feloniously  out,  thrust  nnd  stab  John  Refflt  with  a  knife,  from 
which  cutting  and  stabbing  said  John  Refnt  did  not  die."  It  was  oonUnded 
that  it  was  not  sufQcleutly  oharged  that  the  defendant  cut  Kelllt  withlnleDt 
to  kill  him.  The  court  snld ;  'It  seems  to  us  that  the  )K>Bltlve  and  direct 
charge  that  tbe  appellant  cut  Reffit  with  Intent  to  kill  him  having  been  once 
made.  It  was  not  necessary  to  repeat  tbe  snitie  statement  In  giving  the  par- 
ticular circumstances  of  tbe  offense,  for  tbe  Criminal  Code  eipreyily  de- 
olnres  that  the  acts  oonstltutlog  the  offense  shall  only  be  made  In  ordinary 
and  concise  lunguaRH."  This  chhi  was  followed  and  approved  In  Clark  v. 
Common  wealth,  18  Ky.  Law  Hep.,  768,  nnd  Coromonwealth  v,  C.  &  O.  R. 
R.  Co.,  24  Ky.  Law  Rep.,  1880. 

The  rule  Is  that  where  the  indictment  Is  for  a  statutory  offense  It  is  sulD- 
clent  If,  In  the  acousiitlve  part,  the  offense  Is  designated  by  a  brief  general 
desorlptlon  in  the  language  of  the  statute,  or  sufficiently  so  to  apprise  a  per- 
son of  ordinary  understanding  of  what  Is  meant.  (KuoxvlUe  Kurser;  Co, 
V,  Commonwealth.  81  Ky.  Law  Rep.,  1483.) 

The  fact  that  the  Indictment  before  us  In  the  aocugatlve  part,  does  not 
show  that  the  slot  machine  was  a  contrivance  ordinarily  used  for  gambllDK. 
is  not  sufficient  to  vltlal«  it,  as  the  other  (acts  stated  in  the  accuisatlve  part 
are  sufficient  to  apprise  a  person  of  ordinary  understanding  of  the  precise 
offense  charged.  And,  as  it  Is  clearly  Btate<l  in  the  accusative  part  of  the  In- 
dictment that  the  premises  In  queHtlon  were  In  the  defendant's  ocoupatioD 
and  under  bis  control.  It  was  unnecessary  to  again  repeat  this  statement  Id 
the  descriptive  part  ot  the  Indlotnient,  for  a  person  of  ordinary  nnderetand- 
Ing  could  not  fall  to  know  what  was  meant,  and  the  allegation  being  con- 
tained in  the  Indictment,  Its  meaning  is  to  be  determined  from  tbe  whole 
Instrument  and  not  from  any  particular  part  of  It  alone. 
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We.  therelore,  ooDolade  that  tha  Indictment  is  good  and  that  the  court 
erred  In  Bustalniog  a  demurrer  to  It. 

Judgment  reversed  and  cause  remanded  nlth  dlreotlone  to  OTerrale  the- 
demurrer  to  the  indlotiuent. 


COMMONWEALTH  v.  DIENEB. 
(Filed  September  S3,  1001. ) 

F,  P.  O'Donoell,  Ed,  Dauiu,   N.  B.  HajB  and  Loralne  Mix  for  appellant. 

Wortblngton  &  Cochran  lor  appellee. 

Appeal  from  Mason  Clrcalt  Court. 

Opinion  o(  the  court  by  Judge  UubBon. 

The  indictment  In  this  case  Is  the  xame  as  In  the  oaae  of  Comtuonwealtb 
V.  Wlllluii  Schat^man,  this  day  decided,  and  for  the  reasons  given  in  that 
case  the  circuit  court  erred  In  sustnlning  the  demurrer  to  the  indictment 
and  dismissing  the  proseoution. 

Judgment  reversed  and  cause  remanded  with  directions  ki  overrule  tha 
demurrer  to  the  Indictment. 


COMMONWEALTH  v.  HICKS. 
(Filed  September  23,  1904.) 

1.  Suicide — Accessory  before  the  fact— Under  the  law  as  It  now  stands  Id 
Kentncky,  an  accessory  before  the  fact  in  oaseot  suicide,  Is  subject  to  pun- 
ishment for  the  crime  of  willful  murder. 

9.  Evidence— Confessions  made  out  of  court — One  accused  of  being  acces- 
sory before  the  fact  cannot  be  convicted  therefor  on  ooufessions  made  out  of 
court,  unless  acoompanled  with  other  proof  that  eucb  an  offense  was  com- 
mitted. 

S.  Peremptory  inEtnictions — We  are  of  the  opinion  that  an  analysis  of  tbe 
evidence  and  the  enforcement  of  the  provlHlons  of  the  Code  on  tbe  subject 
of  oonfesslcns,  warranted  the  trial  Judge  In  giving  tbe  peremptory  instruct 
tion  to  And  tbe  defendant  not  guilty. 

W.  H.  Hester,  N.  B.  Hays  and  L.  Mis  for  appellant. 

Appeal  from  Qiaves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Ulyssus  HIcka  was  Indicted  by  the  grand  jury  of  Craves  county,  charged 
with  belug  BoceSBory  bifore  tbe  fact  to  the  self  murderer  suicide,  of  one 
Chris  Haggard.  A  trial  resulted  In  the  court's  sustaining  a  motion  of  thO' 
accused  for  a  peremptory  Inntructlon  to  find  him  not  guilty,  made  at  tbe 
cloae  of  the  Commooweiilth's  teetlmony.  To  review  this  judgment,  this  ap- 
peal la  prosecuted  under  section  837  of  tbe  Criminal  Code. 

Tbe  evidence  for'the  Commonwealth  was,  subsCant laity,  as  follows:  Tom 
gears  lestlQed  that  he  was  standing  at  the  corner  of  Hunt's  drug  store, 
wben  Hleks  came  along,  and  smiled,  and  said:  "I  have  got  to  go  to  th» 
dmR  store  and  get  Chris  Haggard  a  quarter's  worth  of  morphine,  I  reckou 
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Wb  golDK  to  kill  himself.  "  Shortly  BfMTwarda,  he  met  tbe  acouEed,  who 
told  bim  that  be  had  obtained  the  morphine,  and  also  that  he  bad  delivered 
tt  to  HagKard.  After  the  denth  of  HagRard,  Hicks  told  tbe  wltueBs  of  a 
conversation  whi oh  took  place  between  hlmBelf,  Haggsrrt  and  one  Arnett, 
on  the  Sntunlay  night  before  the  purchase  ot  the  morphine,  in  which  Hag- 
gard said  that  would  be  the  IhbI  night  that  they  would  ever  be  togfithpr. 

Mrs.  Lizzie  Hicks,  a  Bletor  of  Haggard,  and  a  relattve  by  marriage  ot  the 
Bccnsed.  testified  tbat,  on  Wednesday  preceding  the  death  ot  HngfiiaTd,  ths 
aoonsed  offered  to  bet  her  that  Chris  Hnggard  would  not  be  alive  until  Sat- 
urday night. 

Ben  Hunt,  the  druggist,  testilled  that  he  sold  the  accused  half  a  drachm 
vf  morphine,  which  he  said  he  was  purobaalng  for  a  young  man  by  the  uaine 
of  Haggard. 

Mrs.  Lucy  Hicks,  another  sister  of  Haggard,  aud  alEW  a  relation  to  tbe 
accused  by  marriage,  testlfled  to  the  following  conversation  between  the 
accused  and  Haggard:  "On  Wednesday  night  before  he  died,  Uljeaus  aeked 
blm.  when  he  started  home,  what  night  he  had  set  tor  bini  to  coioe  back, 
and  Chris  told  bim  Friday  night,  and  UlysBUS  says,  'Put  it  oS.  I  oan't 
come,'  and  Chris  says:  'I  will  put  oB  killing  myself  until  Saturday  nigbt. 
and  you  all  can  come  to  uiy  burying  Sunday.'  "  At  the  time  of  this  con- 
Tersation.  the  witness  said  her  brother  Chris  was  playing  the  guitar,  and 
"seemed  like  he  was  just  as  lively  as  he  could  be;  I  didn't  think  there  was 
anything  the  matter  with  him." 

Dr.  A.  A,  Hurt  teatlQad  that,  on  the  Saturday  night  of  the  week  in  which 
the  morphine  was  purchased  by  the  accused,  he  was  called  to  the  bedside  of 
Chela  Haggard.  The  witness  said :  "When  I  got  down  them,  he  was  lying 
In  bed,  unconscious,  like  he  was  nearly  dead,  nnd  I  inquired  of  his  mother 
how  long  he  had  been  that  way,  and  she  said  he  came  in  about  10  o'clock  at 
sight,  and  she  told  me  how  be  did.  nnd  I  soon  decided  be  was  poisoned  on 
morphine  or  some  preparation  of  nplum.  From  what  bis  mother  told  me, 
-and  bis  symptoms,  I  deaided  be  was  suffering  from  gome  preparation  of 
opium."  To  tbe  question:  "Did  you  ever  succeed  In  arousing  bim ¥"  (be 
witness  aald  :  "Well,  yes  sir,  to  some  extent.  We  worked  with  bim  and  got 
blm  up  out  of  bed.  nnd  walked  him  around  some,  but  could  not  keep  bim 
aroused  but  for  a  tew  mlDUtes  at  a  time;    he  would  go  right  back  to  sleep 

Q.  Did  he  send  or  call  for  any  one? 

A.  Yes  sir,  about  twice,  I  think, 

Q.  Vho  was  Itf 

A.  Uly^us  Hicks. 

The  witness  testified  that  Haggard  died  from  tbe  eSeots  of  oplam,  or  mor- 
lihlne. 

Mrs.  Lucy  Hicks  being  re-called,  stated  that,  after  the  burial  of  Haggard, 
the  accused  said  tbat  he  knew  more  at)out  Cbrls'  troubles  than  anybody, 
but  would  never  tell  It. 

The  crime  with  which  the  accused  stood  charged,  la. 'we  believe,  a  some- 
what novel  one,  certainly,  la  Kentucky.  Blackstone,  In  his  Commentaries. 
"Vol.  4,  pags  180,  says:  "Felonious  homicide  is  an  act  of  a  vtry  different  na- 
tnre  from  tbe  former,  being  the  killing  ot  a  human  oreacure,  of  any  age  or 
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sex.  vltboni  justlfioatloD  or  bjodeu,  Thla  ma;  be  done  either  by  killing- 
one's  self,  or  another  man. 

"Self  murder,  the  pretendi:>d  herolam,  but  real  cownrdloe,  of  the  S tot O' 
philosophers,  who  destroyed  theraselveB  to  avoid  those  Ills  which  they  had 
not  the  fortitude  to  endure,  thonah  Che  ntteinptiDfc  It  seems  to  be  coun- 
teoanced  by  the  civil  law,  yet  was  punished  by  the  Athenian  law  with  cut- 
ting off  the  hand,  which  committed  the  desperate  deed.  And  also  the  law 
of  EoBland  wisely  and  rullKlously  conildvra  that  no  man  bath  a  power  to 
destroy  life,  hal  by  oommlsslou  from  Qod,  the  author  of  It;  and  as  the  sal- 
cida  Is  guilty  of  a  double  offense,  one  spiritual,  In  invading  the  prerogatiTO 
of  the  Almighty,  and  rushing  Into  bis  Immediate  preeenca  uDOuUed  (or,  the 
other  temporal,  against  the  King,  who  hath  an  interest  In  the  preservatloii 
of  all  his  subjeota;  the  law  has  therefore  ranked  this  among  the  highest 
crimes,  making  it  a  peculiar  speotes  of  felony,  a  felony  committed  on  one's 
self.  And  this  admits  of  aooessorles  before  the  taot,  as  well  as  other  fel- 
onies :  tor  If  one  persuades  another  to  kill  himself,  and  he  does  so,  the  ad-. 
viaer  is  guilt;  of  murder. ' ' 

In  BlKhop's  New  Criminal  Law.  section  1187,  It  is  said;  "The  same  prin- 
ciple which  forbids  one  to  take  the  life  of  another  prohibits  equally  tbo 
taking  of  his  own  life.  Therefore,  self  murder,  or  suicide,  like  any  other 
murder,  is  a  oommon-Iaw  felony."  And  In  subsection  6,  of  the  foregoing 
section.  It  Is  said:  "As  suicide  Is  felony,  notmlsdemeauor,  If  It  iBoommltled 
In  the  advisers  absence,  the  latter,  at  the  common  law  goes  free  of  punish- 
ment; because  the  prinoipal,  being  dead,  cannot  be  tlrst  coDvloted.  In  rea- 
son, on  a  question  probably  not  decided,  the  statutes  which  widely  prevalt 
among  us,  making  the  aooesaory  before  the  fact  In  felon;  a  pilnclpal  felon. 
should,  in  the  States  wherein  the;  have  been  enacted,  be  held  to  work  a 
reversal  of  this  doctrine,  subjecting  the  Instigator  In  these  cases  to  punish-. 

Clark,  la  his  work,  on  Criminal  Law,  section  73,  page  Ift4,  thus  states  the 
rule:  "Suicide,  however,  being  a  felon;  at  common  law.  It  has  been  held 
that  one  who  counsels  another  to  commit  suicide,  and  Is  present  when  the. 
act  It  committed.  Is  gnllty  of  murder,  as  a  principal  In  the  second  def(ree. 
If  the  adviser  Is  absent  at  the  time  of  Che  suicide,  be  cannot  be  punished  at 
common  law.  as  he  Is  an  aocesaory  before  Che  facC,  and  cannot  be  punished 
until  Che  convlotlon  of  the  prlnolpnl. ' ' 

In  the  Am.  &  Eng.  Encyol.  of  Low,  second  edition,  vol.  31,  page  98,  the- 
law  Is  thus  stated:  "Under  the  common  law,  If  one  counsels  another  to  com- 
mit suicide,  and  the  oCher,  by  reason  of  Che  euoouragement  and  advice  kills 
himself,  the  adviser  was  gullcy  of  murder  us  an  alder  and  abettor,  provided 
he  was  present  when  the  advice  was  carried  out;  but  If  he  was  not  present. 
he  was  a  mere  accessory  before  the  face,  and  escaped  punishment  because  of 
the  ImpossiblUt;  ot  his  principal  being  tried  Brtt  and  convicted.  The 
abolition  of  the  distinction  between  aiders  and  accessories  has,  however, 
carried  away  this  distinction  with  It,  so  that  a  person  may  now  be  convicted 
of  murder  for  advising  a  suicide,  whether  absent  or  present  at  the  time  U  is 
oooimttted,  provided  the  State  is  able  to  prove  that  the  suicide  was  the  result. 
of  this  adfloe  and  not  of  the  volition  of  ibe  deceased,  himself."  (Common-^ 
w«alth  V.  Bowen,  18  Mass. ,  360. ) 
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Section  1138,  Ky.  Statnteii  provldosr  "In  all retonttia,  the  aooeseorles  before 
the  Fact  Ehall  be  liable  to  the  same  punishment  as  the  principal,  and  ma; 
be  itFOEeouted  jointly  with  the  principal,  or  aeveralij,  though  the  prtDcipal 
be  not  taken  or  tried,  qdIseb  otherwise  provided  In  this  chapter." 

Robertson,  In  his  work  on  Kentucky  Criminal  Law  and  Procedure,  section 
186,  says:  "Suicide  or  self  murder.  Is  a  felony  at  the  common  low.  It  has, 
therefore,  Iwen  held  that  1(  one  kills  himself  upon  the  advice  of  another, 
the  adviser,  if  present  when  the  act  Is  done,  is  guilty  of  murder,  as  a  prin- 
cipal In  Che  sec(]ni1  degree.  If  the  adviser  Is  absent  at  the  time  of  the  sut- 
olde,  he  cannot  be  punished  at  the  common  law  becnuse,  belnti  an  acceBSory 
before  the  fact,  the  principal  must  (IrBl  be  convicted;  but  by  statute  In  this 
State,  as  wo  have  seen,  accessories  before  the  fact  may  be  arrested  and  tried, 
although  the  principal  has  not  hm-a  taken  or  tried,  and  the  rule  of  the  oom, 
mon  law  does  not,  therefore,  apply.  So  where  two  persons  agree  to  commit 
suicide,  and  only  one  of  them  kills  himself,  the  survivor  Is  a  principal  In 
the  murder  of  the  other." 

It  cannot  be  said,  that  an  noceseory  before  the  fact  In  self  murder  U  not 
liable  to  punishment  under  the  terms  of  the  Btatut«.  because  his  principal, 
being  of  neceeslty,  dead,  he  cannot  be  punished  by  any  earthly  sen  ten  oe 
for  his  crime.  We  have  seen  that  suicide  at  the  common  law  In  murder, 
and  our  statute,  section  1149,  Ky.  Statutes,  fixes  the  punishment  of  wilfnl 
murder  at  death,  or  confinement  in  the  penitentiary  for  life,  in  the  discre- 
tion of  the  jury.  The  case  stands,  in  principle,  na  If  one  was  accessory 
before  the  fact  Cor  the  murder  by  his  principal  of  a  third  person,  and  after 
the  commlseloD  of  the  crime,  the  principal  should  Immediately  kill  biinselt: 
In  this  case,  it  would  be  Impossible  to  punish  the  prlnolpal,  but  it  is  not 
believed,  that,  under  any  sound  reasoning,  the  accessory  would  thereby  go 
ecot  free;  on  the  contrary,  the  very  object  of  the  statute  Is  to  make  tbe  pnn- 
Isbmsnt  of  the  accessory  entirely  independent  of  the  convlctlOD  or  punish- 
ment of  the  principal. 

We  conclude,  then,  that,  under  the  law  as  it  now  stands  in  Kentucky,  an 
accessory  before  the  fact  In  n  case  of  suicide  is  subject  to  the  punishment 
for  the  crime  of  wilful  murder.  It  renialos,  then,  to  ascertain  whether  or 
not  the  Common  wealth's  evldenoe  autborlzed,  if  unaontradict«d,  tbe  con- 
Tlctlon  of  tbe  aooused  In  this  case. 

Seotion  £40,  of  tbe  Criminal  Code,  Is  as  follows:  "A  oontesston  of  a  de- 
fendant, unless  made  In  open  court,  will  not  warrant  a  conviction,  uolesa 
accompanied  with  other  proof  that  such  an  offense  was  committed." 

Biauilnlng  the  evidence  In  the  light  of  this  provision  of  the  Code,  wlilt 
do  we  Hndy  Nearly  all  the  evidence  coneists  of  the  admissions,  out  of 
oonrt,  of  the  defendant.  Leaving  out  the  statements  of  the  accused,  there 
Is  tblE  testimony,  and  nothing  more;  Hurt  said  that,  on  the  Monday  pre- 
ceding the  death  of  Haggard,  he  sold  Hicks  halt  a  drachm  of  morphine. 
^  Mrs.  Lucy  Hicks  testified  to  a  conversation ^bet ween  Haggard,  Arnett  and 
the  accused  on  tbe  Wednesday  pieceding  the  suicide,  in  which,  as  the  party 
was  about  to  break  up,  the  accused  asked  Haggard  what  night  he  should 
come  again r  Whereupon  Haggard  said  "Friday."  Tbe  accused  snid,  "Put 
it  off,  1  can't  come  Friday"  Tbun^j-eplled  Haggard  (substantially)  "I  will 
put  off  killing  myself  until  Saturday,  but  no  longer;  yon  all  can  come  to 
my  burying  Sunday." 
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Id  Saturday  night,  Dr.  Hurt  says  bo  was  called  to  his  bedside,  nnd  found 
LI  dying  from  opium  poison.  Ho  expired  Suuday  morning  about  0  a.  m. 
St  evidence  la  there  here,  thnt  tends  to  shotr  that  the  crime  of  being 
oisory  before  the  Tnct  to  a  sulolde  was  committed?  There  maybe  evl- 
ice  ihnt  suicide  was  committed;  but  that  is  not  the  crime,  of  course, 
h  nhlcb  the  defendant  is  charged;  be  is  charged  with  being  iiccessory, 
1  til  ere  ix  Do  evidence  of  accessorial  acts  savu  iu  his  own  confeaslone. 
ken  113  a  whole,  this  caav  presents  an  anomaly  seldom  found  in  the  annnle 
vctii.ii  crime.  The  accused  smilingly  says  to  Sears,  "I  nni  on  my  way  to 
rchasB  morphine  for  Chris  Haggard.  1  reckon  he  la  Rolng  to  fell!  him- 
r."  In  the  presence  ot  hia  sister,  Lucy  Hlolis,  HagKard,  while  playing 
llie  guitar,  and  seemingly  in  the  best  of  spirits,  appoints  the  dny  of  his 
ilh,  nnd  refuses  to  eatend  the  time  to  accommodate  the  engagements  of  his 
■nd  beyond  one  day,  from  Friday  until  Sntnnlay.  At  the  appointed  time, 
b  found  by  the  physician  dying  from  opium  poison.  Nobody  seema  to 
re  regardeil  the  matter,  except  in  the  light  of  a  Joke,  and  the  motive,  if 
're  was  one,  is  not  disclosed. 

Ve  are  of  opinion  that  an  analysis  of  the  evidence  and  the  enforcement  ot 
;  provisions  of  the  Code,  on  the  subject  of  confessions,  warranted  the  trial 
Irc  in  giving  the  peremptory  Instruction  to  Dnd  the  defendant  not  guilty, 
whloh  the  Commonwealth  complains.  And  this  conclusion  la  certlQed  to 
*  circuit  court. 


COMMONWEALTH  y.  WILLS. 
(Filed  September  23,  19IM-Not  to  be  reported. ) 
iamlng— Billiard  and  pool  tables— SuCTerlng  minors  to  play  thereon~ 
fflolency  of  indictment— Under  Ky.  Btotutes,  section  IBTB,  an  indictment 
1 1  cb  charges  the  defendant  with  "being  the  owner  and  having  control  of 
Hard  and  pool  tables,  similar  to  tables  called  pigeon-hole  tables,  did  up- 
vfully,  wlltuliy  and  knowingly  suffer  and  permit,  for  compensation  and 
vard,  Sam  Barton,  a  person  then  under  Si  years  of  age,  to  piny  games  on 
d  tabten  and  without  written  permission  from  the  father,  mother,  or 
ardian,  nr  other  person  having  the  custody  or  control  of  said  minor,  au- 
>riz1og  him  so  to  do,  is  a  good  indiolment;  and  the  demurrer  thereto 
)uld  have  been  overruled. 

).  A,  Cratoher,  N.  B.  Hays  and  Loralne  Mix  for  appellant. 
Ippeal  from  Clarfc  CIrouit  Court. 
)plnlon  ot  the  court  by  Judge  Barker. 

nie  appellee  was  Indicted  by  the  grand  Jnry  of  Clark  county,  charged 
th  the  aCFense  of  suffering  and  permitting  a  minor  to  play  games  on  pool 
i  billiard  tables  for  compenratlon  and  reward,  under  section  10T3,  Ky. 
itutes.  A  general  demurrer  was  filed  to  the  Indiotment,  and  sustained 
the  oourt.     The  indictment  is  as  follows  r  » 

'The  grand  jury,  of  Clark  county,  lo  the  name  and  by  the  authority  of 
I  Commonwealth  of  Kentucky  aoouse  James  Wills,  of  the  oHense  of  suffer- 
[  and  permitting  minors  lo  play  gomes  on  pool  and  billiard  tables,  for 
npensation  and  reward  committed  as  follows,  viz ;  That  said  James  Wills, 
the  ]Oth  day  of  Febroary,  IdOl,  In  the  county  aforesaid  and  before   the 


516  OOMMOKWBALTH  T.  WILLS. 

flndlug  of  tblB  Indlotment,  he,  the  gald  James  Wills,  being  then  and  then 
the  owner  and  having  oontrol  of  billiard  and  pool  tables  (similar  to  tablea 
called  pigeon-hole  tables)  did  unlanfully,  wilfully,  and  knowingly  sailer 
and  permit,  for  oompensatlon  and  reward.  Sam  Burton,  a  person  than  nodBr 
twenty  ODe  years  of  age,  to  play  games  on  said  table  and  without  tbewrltVn 
perralBslon  from  the  father,  mother  or  guardian,  or  other  person  having  th« 
custody  or  oontrol  of  esld  minor,  authorizing  him  so  to  do,  against  the  pace 
and  dignity  of  the  Commonwealth  of  Kentucky," 

Section  \ffii,  Ky.  Statutes:  "If  any  pereon,  being  the  owner  or  controllei 
of  the  tables  called  'pigeon-hole  tables,'  or  any  table  slmlloi'  thereto,  or  any 
billiard  table,  shall  knowingly  suffer  or  permit,  for  compensation  or  renard, 
an;  minor  under  the  age  of  twenty-one  years,  without  the  written  permli- 
f,\oa  of  the  parent  or  guardian  of  said  minor,  or  other  person  having  the 
care,  custody  or  control  of  said  minor,  to  plnj  any  game  thereon,  either  bf 
betting  or  not  tutting,  or  shall  knowingly  sufler  or  permit  any  person  to 
bet  upon  an^  game  played,  ever;  such  person  so  offending  shall  be  flned  for 
each  oOense  one  hundred  dollars,  and  shall  forfeit  the  right  and  privilege  ol 
again  keeping  such  tables. ' ' 

There  Is  no  saggestlon  in  the  record  as  to  the  gronnd,  or  gronnds,  upon 
which  the  trial  Judge  based  bis  judgment  dismissing  the  Indictment.  A 
oomparlson  of  the  allegations  of  the  pleading  with  the  section  of  the  SBI- 
ntes  above  Quoted,  oonvlnoes  us  that  It  oharges  appellee  with  a  public  of- 
fense, and  that  the  demurrer  should  have  been  overruled. 

Wherefore  the  Judgment  is  reversed  for  proceedings  consistent  herewith. 


pi^e  Kei?t<icky  I^aW  K^porter 


OCTOBER  15,  1904. 


COURT  OF  APPEALS  OF  KENTUCKY. 


COMMONWEALTH  v.  SMITH. 
(Filed  Siipl«iiiber  S3,  1904— Not  to  be  raporCed.) 
.  Kill beizlejii ant— Sufficiency  of  indictment— An  Indictment  tor  enibeizle- 
'Di  whloh  charges  "that  Joe  ^iiiith  wilfully  embezzled  and  frBUdulently^ 
averted  to  his  own  uae.  tl,  ourrenoy  ot  the  United  States,  which  was 
;u  and  there  the  subject  of  larceny,  which  sum  of  money,  11.  with  other- 
iney,  had  been  entruxied  to  him,  the  isld  Smith  by  Lnla  Davis,  to  be  de- 
ered  tiy  hliu  Co  Archie  D^itIs,  which  delivery  to  the  said  Archie  DnvU,  he,. 
i  Bald  Smith,  then  and  there  undertook  for  hire,"  Hufflolently  itated  tbo- 
;[g  mnBtitutlQg  tb«  offense,  and  the  court  erred  In  BUStalulHK  a  demurrer- 

I.  Value  of  property  converted- Under  Ky.  Statutes,  section  1303,  provld- 
I  "that  if  an;  oarrler.  porter  or  other  person  to  whom  money  or  other- 
jpercy.  which  inny  bo  the  subject  ot  larceny,  may  be  delivered  to  be  oar- 
d  for  hire,  or  any  other  persun  who  may  l>e  entrusted  with  such  property, 
ibejile  or  (rmidulently  convert  to  his  own  use,  or  secrete,  with  intert  to- 
Ml    *    *    *    before  deliver;  nt   the  place  or  to  the  person   to  whom  tb» 
lie  naa  to  be  delivered,  •hall  be  confloed  Id  the  penitentiary  not  less  thai>. 
■.  nor  more  tbnn  flvn  years,"  the  value  ot  the  money  or  other  property 
udulently  converted  is  Imuiaterlal. 
.  N.  Sharp  for  appellant- 
appeal  from  Fulaskt  Circuit  Court. 
)lilnlon  ot  the  court  by  Judge  Bumam. 

:ho  appellee,  Joe.  Smitfa,  wns  indicted  under  section  1!03,  of  the  Kei>T- 
iky  f^latuttis.  for  embeizlement.  The  specific  charge  is: 
That  be  wilfully  embezzled  and  fraudulently  converted  to  his  own  use- 
curn-ncy  of  the  United  States,  which  was  then  and  there  subject  of  lar- 
ly.  which  sum  of  money,  |1,  with  other  money  had  been  Intrusted  to  hlm^ 
'  said  Smith,  by  Lola  Davis  to  be  delivered  by  him  to  Archie  Davis,  whiob 
Ivery  to  the  sold  Archie  Davis,  be,  the  said  Smith,  then  and  there  under- 
k  for  hire." 
L  general  demurrer  was  euBtalned  to  the  Indictment  upon  the  ground  that. 

vol.  36—33 
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tbe  iDODCf  embezzled  was  not  auffioleDt  to  ooDBtitute  the  artme  of  Rinnd 
larcnny,  and  the  CommoDwealth  has  appealed. 

Tbi;  BtntuW  IsHS  lollowH :  "If  BDf  Carrier,  porter,  or  other  person  to  vboia 
money  or  other  property  or  IbliiK  which  may  be  the  subject  of  larceny  mar 
be  ilellvered,  to  be  carried  for  hire,  or  any  other  person,  who  may  he  en- 
trusted wUb  such  property,  embex/.le  or  fraudulently  oouvert  to  his  oitd  use, 
or  secrete  with  Intent  to  do  so,  any  suoh  property,  either  In  idqsb  or  olhtr- 
wise,  btttore  delivery  thereof  at  the  place  or  to  the  person  to  wboin  the  sania 
were  to  be  delivered,  he  shall   be  conllned  in  the  penlt<:iutiary  nut  less  Ibno 

Under  this  section  of  the  statute  the  Tulue  of  the  luonp]'  or  other  propert; 
tntudulently  converted  Is  Immaterial.  The  crime  consists  In  the  fraudulent 
•appropriation,  undembraces  all  personswhooregullty  of  fraudulently  seciet 
Ing  or  converting  to  tlieir  own  usetbenioney  or  properly  of  others,  lntrusC«llo 
them  or  placed  In  their  hands  for  the  purpose  of  being  oarrleil  or  delivered 
to  another,  without  regard  to  the  value  thereof.  (Johnson  v.  ConmionKealtb, 
lis  Kj..  1-SO;  Jackson  v.  Commonwealth,  80  Ky.,  1;  Warmotb  v.  CoraruoD- 
wealth.  HI  Ky.,  !»».  1  The  facts  constituting  the  offense  are.  we  think.  sutE- 
clently  stated  In  the  Indictment,  and  the  court  erred  In  sustaining  the 
demnrrer  thereto. 

Judgment  reversed  and  cause  remanded  for  proceedings  consistent  herewith. 


TEMl'LK  NATIONAL  BANK  v.  LODISVILLE  COTTON  OIL  CO, 

(Flli-d  September  S3,  1904— Not  to  be  reported.) 

I.  Banks  and  banking— Drafts— Bill s  of  lading- Where  a  bank  dlsoounied 
a  draft  with  bill  of  lading  attached,  the  goods  cannot  be  subjected  hja 
creditor  of  the  shipper  tor  debt  against  him. 

2  Same — iVttiichiiient — An  Hctlon  for  the  non-dellverj  of  goods  pnrsusnl 
to  contract  with  the  shipper,  cannot  lie  maintained  by  attachment  agnlodt 
the  goods  where  n  draft  with  bill  of  lading  attached  had  been  discounted  by 
a  blink  at  the  time  of  the  shipment,  the  claim  of  the  bank  on  the  article 
shipped  being  superior. 

Arthur  M.  Butl edge  tor  appellant. 

Matt  O'Doherty  (or  appelleie. 

Appeal  from  JeSerson  Circuit  Court.  Sad.UbaQcery  Division. 

Opinion  of  the  court  by  Judge  Hobson. 

On  July  ^.  lUOI.  the  Empire  Mill  Co..  of  Temple,  Texas,  sold  to  the  Lou- 
isTille  Cotton  Oil  Co.,  15  tank  cars  ol  prime  crude  cotton  seed  oil  at  S6Hc  a 
gallon,  to  be  loaded  In  the  buyers'  tanks  at  full  capacity;  6  tanks  to  be  d«- 
Ivered  during  the  last  half  of  Octolmr  and  10  In  November,  the  buyer  fur 
nishing  the  tank  care  and  their  routing.  There  was  some  complaint  that 
the  tank  cars  furnished  In  October  were  not  loaded  properly,  but  theS  tacks 
to  be  loaded  In  October  were  filled  and  shipped.  On  November  5,  1901.  the 
Cotton  Oil  Co  ,  wrote  to  the  Mill  Co.,  as  follows:  "Kindly  advise  by  retuni 
mall  It  our  tank  cars  have  been  delivered  to  you,  and  when  shipment  nlll 
be  made.     We  also  desire  to  know  when  It  will  be  convenleot  for  yon   to  te- 
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alve  tanks  for  November  puFohasea.  Our  tank  cors  nte  very  buij-  at  ths 
iresenC  time,  and  ve  desire  the  Information  io  we  can  luabe  our  airatige* 
aents  to  have  tanks  reach  ;ou  In  due  time." 

The  Mill  Co.,  on  November  8,  wrote  In  reply  this  letter:  "Replylog  to 
our  favor  of  the  Gth  Inst. ,  would  ask  that  you  ship  us  »t  once  six  (fl)  (aufeB 
Dd  follow  with  win?  tracer.  We  will  glfe  you  Instruction  for  remainder  Id 
mple  time." 

Nothing  more  occurred  until  Nov.  IB,  when  the  Mill  Co.  sent  a  telegram 
ireotlng  their  four  (41  tnnks  to  be  sent.  They  were  Immediately  shipped 
ut  (or  Bome  reason  did  not  reach  Toiiiple,  Teiaa,  until  atter  the  first  of 
lecember.  The  Mill  Co.  then  refused  to  fill  the  tanks  or  Bll  the  order,  bat 
rlred  the  cotton  oil  coinpnny  that  thoy  would  sell  the  oil  ut  31c  F.  O.  B. 
ars  at  Temple.  Texas.  The  Cotton  Oil  Co.  insisted  that  it  should  fill  Che 
tnkit  under  the  old  contract  at  3H^o.  but  finally  sent  this  telegram  on  Deo. 
T  "Telegram  received,  offer  accepted,  three  tanks  prime  crude,  tnlrtyone, 
ight  draft,  with  fxchanse  weights  and  qaality  guaranteed  destination,  will 
old  you  for  difference  other  three  tanks. 

(SIgnad.)    "LOUISVILLE  COTTON  OIL  CO." 

The  Mill  Company  then  loaded  the  tanks  and  shipped  them,  drawing  a 
:ghc  draft  for  the  amount  of  the  price,  which  it  attached  to  the  bill  of  lading 
nd  discounted  to  the  TeuiDte  National  Bank,  The  draft  was  forwarded  to 
oulsvllle  and  protested,  and  being  returned  to  the  bank  on  the  ISth  of  De- 
■mber  was  charged  back  totheMilICo;  but  on  the  SIst  (he  Mill  Company 
:ijectlng  to  this  nnd  Insisting  that  the  bank  should  follow  up  its  collateral, 
le  mill  company  was  credited  again  hy  the  amount  of  the  check,  and  on  th« 
Id,  the  oil  having  reached  Louisville,  It  was  attached  by  the  Cotton  Oil 
0.  in  this  action  brought  to  recover  damages  for  the  nondelivery  of  the 
iree  tanks  of  oil,  pursuant  to  the  contract  for  November.  The  bank  filed 
s  petition  nuertlng  Itscltilm  to  the  oil.  and  on  final  hearing  the  court  gave 
idgnient  in  favor  of  the  plnlotlfT,  glrlng  It  a  Hen  on  the  oil  tor  the  dam- 
(es  sued  for;  and  the  liank  appeals. 

In  Sable  v.  Planters'  National  Bank,  110  Ky.,  SVO,  It  was  held  where  the 
ink  had  discounted  a  draft  with  bill  of  lading  attached,  that  the  goods  could 
)t  be  subjected  by  a  creditor  of  the  shipper  for  the  debt  against  him.  The 
■e  before  us  on  the  tacts  we  have  stated  seems  on  all  fours  with  that  oaae. 
ut  it  Is  Insisted  that  the  bank  in  this  case  did  not  In  fact  own  the  draft, 
id  thai  the  property  was  always  In  the  Empire  Mill  Co.  The  testimony  of 
e  officers  of  the  bank  Is  clear  and  explicit  that  the  draft  for  MiOTl.ao, 
ited  Deoembec  fl.  1901,  with  hill  of  lading  attached,  was  discounted  by  the 
tmple  National  Bank  and  the  proceeds  placed  to  the  credit  of  the  Empire 
111  Co. ;  that  no  other  security  was  taken  by  the  bank  except  the  bill  ot 
ding,  and  that  It  forwarded  the  draft  to  Its  correspondent  for  collection; 
at  the  Empire  Mill  Co.  has  never  paid  or  refunded  to  the  bank  any  part 

the  amount  paid  tor  the  draft,  and  that  the  bank  Is  now  the  owner  of  the 
sft:  that  It  paid  1490  on  account  of  demurroKe  In  the  cars;  that  the  Mill 
jmpany  was  In  debt  to  the  bank  when  the  draft  was  negotiated  and  haa 
QtlDued  In  debt  to  It  sinoe,  being  overdrawn  even  after  the  draft  waa 
edited  bttok  to  It  on  December  aist;  and  that  the  Mill  Company  has  now 


520  OLAT  T.  aDHKINGHAH. 

■old  Ita  property  and  1b  bo  longer  carrying  on  buElnegg  and  is  also  orei- 
drawn  with  tbe  bank. 

The  proof  by  the  plaintiff  la  that  the  Mill  Co.,  on  Decembur  £lst,  and 
therafter,  telegraphed  to  Louisville,  proposing  to  sell  tha  oil  and  daaliog 
with  it  as  ie  its  property.  But  the  eiplauation  ot  tbis  Is  that  the  cashlfr  or 
the  bant  Dot  knowing  what  to  do  with  tbe  oil  or  being  In  the  oil  buEiDSse. 
employed  L.  F.  Cowan  to  S3ll  the  oil  for  it  and  Cowan,  who  was  also  thv 
president  o(  the  Mill  Co.,  sent  the  telegiaius  and  wrot«  the  letters  In  Che 
name  ot  the  Empire  Mill  Co. ;  hut  this  was  without  the  knowledge  of  tbe 
bank  and  should  not  prejudioe  its  rights. 

To  sny  that  the  bank  did  not  own  this  property  would  be  to  rejMit  the  ud- 
Impeached  testiiaonT  o(  the  offlotrs  ot  the  bank— testimony,  which  on  its  face, 
carries  with  It  the  uoQilstakable  air  of  sincerity  and  truth.  The  fact  that 
the  draft,  after  It  was  protested,  w»i  charged  back  to  the  Mill  Co.,  Is  ex- 
plained, ItshaTlng  been  done  by  the  bookkeeper  as  a  matter  of  routine,  if 
not  ohserrlDg  that  the  draft  was  protected  by  collateral  whioh  it  was  the 
duty  of  tbe  bank  to  look  after,  and  the  inistabe  was  correoted  as  soon  as 
attention  was  called  to  it  and  two  days  before  the  bank  had  any  Intimation 
ot  any  suit  or  trouble. 

We,  therefore,  oonclude  that  the  case  falls  squarely  within  the  rule  laid 
down  in  Sable  v.  Planter's  National  Bank,  and  that  the  property  attached 
oannot  be  subjected  to  the  claim  of  appellee  against  the  Mill  Co. 

Judgment  reversed  and  cause  remanded  wltb  directions  to  the  circuit 
court  to  dismiss  the  plaintiffs'  petition. 


CLAY  T.  CUNNINGHAM. 
(Filed  September  23,  1904.) 

Judge  Hobsou  dellTered  the  following  opinion  on  motion  to  reinstate  la- 
Junction. 

Lavlnia  E.  Cunningham  was.  In  July,  1890,  appointed  as  guardian  or 
Nannie  Clay.  On  May  2L.  1904,  the  county  court  which  appointed  her  mada 
an  order  removing  her  aa  gunrdlan  for  cause.  She  ejofipled  to  the  judgment 
and  prayed  an  appeal  to  the  Bourbon  Cirnult  Court,  which  was  granted.  In 
the  same  order,  the  court  appointed  Brutus  J.  Clay,  Jr.,  her  successor,  and 
directed  her  to  pay  o^er  the  funds  in  her  hands  to  him.  On  May  i3,  she 
perfected  her  appeal,  gave  bond  and  had  a  supersedeas  issued. 

On  August  SU,  Clay,  as  guardian,  filed  this  snit,  alleging  the  foregoing 
facts  and  obtained  an  injunction  from  the  clerk  restraining  her  from  acting 
further  as  guaidlao,  on  the  ground  that  her  powers  had  ceased  upon  tbe 
entry  of  the  Judgment  removing  her,  and  were  not  revived  by  the  subsequent 
appeal  and  fiiiperfiedens.  On  motion  the  circuit  judge  discharged  the  in- 
junction  and  a  motion  is  now  made  to  reinstate  it. 

By  our  statute  appeals  may  be  taken  from  the  orders  of  the  oounty  oonrt 
removing  a  guardian,  and  when  taken  they  must  be  tried  de  novo  in  tbe  dr- 
Dult  court.  Our  statutes  also  provide  that  an  appeal  may  be  taken  in  siicy 
days  and  that  a  certain  bond  must  be  given.  A  supersedeas  Is  then  Issued. 
Ibe  order  of  tbe  county  court  removing  Mrs.  CuunlDgham  Is,  therefore,  no 
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iger  In  (oroe;  and  when  the  case  la  tried  In  the  circuit  court  the  judgnieul 
the  circuit  court  must  determine  whether  she  iiiust  be  removed  as  gunr* 
\n  or  must  continue  as  such.  The  judKinent  remoTloK  Mrs.  Cunningham 
guardian  havlnfc  been  aupemeded  and  being  no  loneer  In  force,  cannot  be 
^aded  or  relied  on  as  the  baeli  of  an  action.  Tlie  Btat;ut«  which  authorliea 
>  iudgmenl;  to  be  entered  In  the  county  court,  removing  a.  guardian,  also 
thorites  an  appeal  from  that  judgment  and  requires  the  case  on  appeal  to 
tried de  novo.  AFt-er  the  appeal  Is  taken  and  the  judgment  is  superf«d<>d. 
stands  aa  though  is  had  never  beeo  entered,  until  the  case  Is  hard  In  the 
rcult  court.  This  is  tha  neceegary  effect  of  our  statute.  Otherwise  no 
rce  would  be  given  to  the  piTovlglons  nllowlcg  an  appeal  in  this  olasH  of 
ses  as  in  other  cases  tried  In  the  Inferior  oourts.  The  statute  making  no 
cepllon,  the  court  can  make  none.  The  cases  of  State  v.  McKown,  31  Vt., 
3,  and  Merrell  v.  Phelps,  84  Conn.,  109,  relied  on  for  plaintiff,  were  decided 
ider  statutes  materlall;  different  from  ours.  A  married  woman  may  be 
ipolaCed  guardian.  (Leavel  v.  Bettls,  B  Bush,  74;  Col  ton  v.  Wolf,  14  Bush, 
S.)  St  the  appeal  bond  executed  bj  Mrs.  Cunningham  is  In  any  manner 
'fectlve,  a  new  bond  may  be  executed  under  section  68S,  of  the  Civil  Code, 
he  sureties  of  Mrs.  Cunningham  as  suardlan  will  be  responsible  for  all 
•T  official  acta,  now  as  well  as  before  the  Judgment  of  the  county  court,  for 
ley  entered  as  her  sureties  with  the  knowledge  that  she  had  the  right  to 
ipaal  from  any  order  removing  her,  and,  If  they  wish  indemnity  or  to  be 
leased,  they  have  their  remedy  under  the  statute.  It  her  sureties  are  not 
ifflclent  this  also  may  1»  remedied  hy  proper  proceedings. 
The  motion  to  reinstate  the  Injunction  is  overruled. 


STBODD  T,  ROSS,  &o. 
(Filed  September  23,  I9IM. ) 
R  H.  Stroud's  wife  died  In  1S9I,  leaving   no  children  and  at  her  death 
M  the  title  BBd  poseessloo  of  several  tracts  of  land,  In   this  State.     Appel- 
<nl  brought  suit  against  her  helrs-at-iaw,  claiming  the  land  under  the  fol- 
iwlng  writing,  viz: 

"South  Carrolltcn,  Ky.,  Oct.  26,  189S. 
"This  agreement  made  and  entered  Into  by  and  between  B.  M.  Stroud 
ad  Delia  Stroud,  bis  wife,  by  mutual  consent  and  of  their  own  free  will, 
ad  do  enter  Into  the  following  agreement  for  their  own  protection  In  case 
F  the  death  of  either  party,  namely,  to-wlt:  That  all  of  our  property,  both 
^rsonal  and  real,  that  we  have  now  or  that  may  come  Into  our  possession 
ereafter,  by  deed  or  purchase,  shall  revert  to  the  one  chat  survives,  and  to 
9  his  or  hers  as  the  case  may  be.  forever.  And,  furthermore,  he  or  she,  as 
le  case  may  be,  shall  have  tha  right  to  sell  and  convey  said  property  to  the 
est  advantage. 

(Signed)    "B.  M,  STROUD. 

'■DELIA  STROUD." 
1.  Held— Husband  and  wife — Contraots  with  each  other — Disability — Coin- 
lon  law— Statutes— Whilst  the  common  law  rule  prohibiting  married  women 
^m  entering  Into  legal  contracts  has  been  largely  modlQed  by  the  statutes, 
nd  she  nifty  now  carry  on  business  on  ber  own  account,  and,  as  incident  to 
heae  rights,  ent«r  Into  enforceable  contraots  with  a  tblrd  person,  for  the 
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purobaBS  aad  sale  of  personal  property  withoat  the  ooDseot  of  her  hUEbaDd, 
as  though  she  were  a  feme  sole,  the  oommoii  law  dlsabllU;  to  deal  nlth  b«r 
hUBhand  OF  make  bludliiK  contracts  with  blm.  baa  not  b^en  changed  In  this 
State  hy  leglBlatlon  respecting  the  rlabta  of  married  women,  and  we  are. 
therefort).  of  the  opinion  that  appellant  acquired  no  rlghC.  enritrceable  at 
law.  by  virtue  of  the  oontract  entered  Into  with  his  wife  previous  to  ber 
death. 

S.  Equities— Land— I m proven) en t9  paid  for  hy  husband— Title  taken  to 
wife- Reimbursement  of  busbnnd— We  are  of  the  opinion  that,  to  the  extent 
that  appellant,  on  the  faith  of  the  agreement  entered  into  with  his  wife, 
Advanced  bis  own  money  for  the  purchase  and  Iniproveuienl  of  real  estate, 
the  title  to  which  was  taken  to  lier  after  the  execution  of  the  oblleatlon 
between  them,  he  Is  equitably  entitled  to  be  reimbursed  therefor,  either  by 
the  sale  of  the  property  or  a  transfer  of  the  title  to  hlni.  But  he  is  not  en- 
titled t«  be  reimbursed  for  taxee  paid  Ihereon  or  for  Improvements  made 
upon  real  estate  which  she  owned  in  her  own  right,  nnd  to  the  purchase  of 
whioh  he  did  not  contribute  bla  own  money. 

Sweeney.  Ellis  &  Sweeney  for  appellants. 

Miller  &  Todd  for  dppelleea. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

B.  M.  Stroud  and  Delia  Stroud  were  umrrled  In  1886,  and  lived  tonether 
as  husband  anil  wife  until  the  death  of  Mrs  Stroud  In  ItWl.  No  cblldien 
were  born  to  them.  On  the  2Rtb  of  October,  1S93,  the  following  wrUlng 
was  drawn  by  B.  M.  Stroud  and  signed  by  blm  nnd  his  wife: 

"South  Carrollton,  Ky.,  Oct.  SO,  18B8. 

"This  agreement  made  and  entered  Into  by  and  between  R.  M.  Stroud  and 
Delia  Stroud,  his  wife,  by  mutual  consent  and  of  their  own  tree  will,  and 
do  enter  Into  the  following  agreement  for  their  own  protection  in  case  of  the 
death  of  either  party,  namely,  to-wlt:  That  all  of  our  property,  both  per- 
eoDal  and  real,  that  we  have  now  or  that  may  come  Into  our  possession  here- 
after either  by  deed  or  purebBse,  shall  revert  to  Ibe  one  thai  survives,  and 
to  be  his  or  hers  as  the  case  maybe,  forever.  And  furthermore,  he  or  she,  as 
the  case  may  he,  shall  have  the  right  to  sell  and  convey  ssld  property  to  the 
best  advantage. 

'■R,  M.  STROUD. 
'■DELIA  STROUD." 

Mrs.  Stroud  at  her  death,  held  the  title  and  was  In  possession  of  seTerai 
tracts  of  land  situated  In  Daviess,  McL*ftn  and  MuhlenberR  counties  In  this 
State.  After  the  death  of  Delia  Stroud,  appellant  brought  this  action  In 
the  Daviess  Circuit  Court  against  the  appellees,  helrs-utlaw  of  his  deceased 
wife,  claiming  that  hy  virtue  of  the  alMive  writing  he  held  the  fee  simple 
title  to  all  the  real  estate  owned  by  his  wife  at  the  time  of  her  death ;  that 
hla  title  thereto  might  be  quieted.  A  general  demurrer  was  sustained  to 
the  original  petition  and  the  appellant  tendered  and  moved  to  Hie  an 
amended  petition.  In  which  he  alleged  that  after  the  execution  of  the  writing 
supra  hy  himself  and  wife,  and  believing  that  it  was  a  valid  and  enforclblu 
obligation,  he  purchased  a  lot  In  the  town  of  gacremento.  McLean  county, 
Eentuokf,  whloh  he  paid  for  with  his  own  money,  and  had  the  title  thereta 
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taken  to  his  wife;  that  be  subsequently  erected  on  this  lot  a  dwellinf^  house, 
barn,  cistern  and  other  out-buildings  at  the  cost  to  himself  of  more  than 
$1,300;  and  that  he  also  subsequently,  relying  upon  the  agreement  between 
himself  and  wife,  purchased  of  one  Ross  an  undivided  interest  in  a  certain 
tract  of  land  in  Muhlenberg  county,  for  which  he  executed  his  individual 
promissory  note  for  1250,  and  had  the  title  to  the  property  taken  to  his  wife, 
Delia  Stroud.  He  also  alleged  that  he  had  expended  divers  sums  of  money, 
in  the  payment  of  taxes  on  real  estate  owned  by  his  wife  in  her  own  right, 
and  asked  that  he  be  adjudged  a  lien  upon  these  two  separate  pieces  of  real 
estate  for  the  money  so  advanced  by  him,  upon  the  faith  of  the  agreement, 
or  that  the  title  thereto  should  be  taken  to  him.  The  trial  court  refused  to 
allow  the  amended  petition  to  be  filed  and  dismissed  plaintiff's  petition, 
and  he  brings  his  case  to  this  court  and  asks  a  reversal.  The  questions  to 
be  decided  upon  the  appeal  are;  first,  whether  the  writing  sued  on  is  en- 
forcible  as  against  the  heirs-at-law  of  the  deceased  wife;  second,  if  not, 
whether  any  equity  in  favor  of  the  appellant,  arises  in  consequence  of  his 
belief  in  its  validity,  which  would  authorize  a  court  of  equity  to  direct  the 
repayment  to  him  of  moneys  advanced  in  the  purchase  and  improvement  of 
real  estate,  the  title  to  which  was  taken  to  his  wife. 

It  is  contended  by  counsel  for  appellant  that  the  act  of  March  15,  1894, 
which  is  embraced  between  sections  3137  and  3148,  of  the  Kentucky  Statutes, 
has  the  effect  of  removing  all  the  disabilities  imposed  by  coverture  upon 
the  wife,  and  authorizes  her  to  make  a  valid  contract  with  her  husband  for 
the  conveyance  to  him  of  her  separate  estate.  While  under  section  3128,  of 
the  Kentucky  Statutes,  a  married  woman  may  purchase  and  dispose  of  her 
personal  property  in  her  own  name  as  if  she  were  unmarried,  may  make 
contracts,  sue  and  be  sued  as  a  single  woman,  she  cannot  sell,  mortgage  or 
convey  her  real  estate  unless  her  husband  join  in  such  contract.  The  stat- 
utes also  provide  that  any  gift,  transfer,  or  ftssignment  of  personal  prop- 
erty between  the  husband  and  wife  shall  not  be  valid  as  to  third  persons, 
unless  the  same  be  in  writing  acknowledged  and  recorded.  In  Brown  v. 
Dalton,  &c.,  SO  Ky.  Law  Bep.,  1484,  the  appellant  executed  a  note  for  un- 
paid purchase  money  on  real  property,  which  he  afterwards  transferred  to 
one  Dalton,  who  assumed  to  pay  the  note.  Dalton  transferred  his  purchase 
to  his  wife,  J.  C.  Dalton,  and  she  assumed  to  pay  the  note.  The  appellant 
having  been  compelled  to  pay  the  note  to  his  vendee,  a  Virginia  corpora- 
tion, instituted  an  action  to  I'ecover  thereon  from  the  wife  in  Kentucky.  In 
that  case  it  was  held  that  the  contract  of  the  married  woman  imposed  no 
personal  liability  upon  her,  the  court  saying: 

'*This  transaction  is  clearly  contrary  to  the  public  policy  of  this  State  as 
defined  in  the  statutes  in  force  when  it  was  made,  and  if  it  could  be  en- 
forced, the  door  might  be  opened  for  grave  abuses.  The  wife  was  entitled, 
not  only  to  the  protection  of  the  husband,  but  to  his  counsel  and  guidance 
in  the  management  of  her  affairs,  and  she  had  learned  that  it  was  her  duty 
to  submit  to  him.  If,  when  the  law  had  imposed  this  duty  upon  her,  it  shall 
allow  him  to  make  contracts  with  her  to  pay  his  debts,  and  enforce  tiiese 
contracts  against  her  because  the  debt  is  payable  In  another  State,  it  will 
defeat  the  purpose  of  the  statute  framed  to  protect  married  woman  and  pre- 
vent their  property  being  wasted. ' ' 
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Id  th«  case  of  Hlgglns  v.  Stokes,  &c.,  21  Ky.  Law  B«p..  942T.  the  appel- 
lant owned  the  fee  simple  title  to  a  tract  of  laQ<)  whicb  her  husband  boM 
and  conveyed  to  the  appellee,  but  she  did  not  unite  In  said  conveyann. 
Appellee  took  possession  tht-reunder  and  held  It  continuously  until  thednth 
-«f  the  husband  In  1900.  The  wKe  Instituted  her  action  after  the  deatb  ct 
liei  husband  to  recover  possession  of  the  land.  Appellant  pleadt^  as  n  de- 
~fense  that  the  plaintiffs'  disability  as  a  married  woman  was  removed  by  the 
--act  of  March  16,  1S04;  and  that  under  section  360S,  of  the  Kentucfey  Slal- 
ut«8,  her  riKht  to  recover  the  land  in  controversy  was  bBired  by  llniltatlon. 
It  was  decided  that  the  mere  fact  that  a  luanled  woninn  could  have  brougbl 
kher  suit  during  coverture  did  not  deprive  her  of  the  beneQt  of  the  eioeptlon 
i4n  her  favor  Id  the  statute  of  limitation ;  whilst  the  oomnion  law  rule  pro- 
ihlbltlng  married  women  from  entering  Into  legal  contmcts  has  been  largely 
-modified  by  the  statute,  and  ihe  may  now  carry  on  business  on  heronn 
account,  and  as  an  Incident  to  these  rights,  enter  Into  enforolble  con- 
tracts  with  third  persons  for  the  sale  and  purchase  of  personal  property 
without  the  consent  ot  her  husband  to  the  same  extent  as  though  she  were  a 
feme  sole,  the  common  law  dlsahllltj,  to  deal  with  hpr  husband  or  make 
binding  contracts  with  him,  has  not  been  changed  In  this  State  by  legisls- 
Hon  respecting  the  rights  of  married  women,  and  we  are,  therefore,  of  th« 
■cplnlon,  that  appellant  acquired  no  rights  enforolble  at  law  by  virtue  ot  the 
contract  entered  Into  with  his  wife  previous  to  her  den th.  But  the  jnrlB- 
■tllctlon  of  the  chancellor  has  tieen  frequently  eierolsed  to  enforce  contracts 
and  ogreements  for  settlements  made  between  the  husband  and  wife,  bolb 
t)efore  and  afc«r  marrlagu,  in  favor  of  the  wife,  and  It  has  also  been  exertMl. 
though  less  frequently,  to  enforce  agreements  In  favor  of  the  husband  vhfn 
the  facts  and  circumstances  olenrly  so  warrant.  In  Livingston  v.  Llvipg- 
ston,  3  Johns.  Chancery  537,  a  husband  and  wife  agreed  by  parol  that  he 
should  purchase  a  lot  In  her  name  and  build  a  house  thereon ;  and  that  be 
-should  be  reimbursed  the  cost  thereof,  out  ot  the  proceeds  of  another  banie 
.and  lot  uf  which  she  was  seized,  which  should  be  sold  for  that  purpose;  and 
the  husband  having  executed  the  agreement  on  hla  part,  the  contract  failed 
Kiy  tbe  sudden  death  of  the  wife,  wbo  left  InfaDt  children,  to  whom  the  legal 
«atate  In  both  lots  desoeDded,  At  the  petition  of  the  survlvlDg  hashand  U 
was  decreed  by  the  chancellor  that  the  agreement  should  be  carried  into 
■effect.  The  doctrine  of  this  case  was  approved  In  HInnan  v.  Parks.  13S 
•Conn..  197;  Burdlne  v.  Aniperae,  14  MIoh.,  96;  and  In  numerous  other  caees, 
-and  we  are  of  the  opinion  that,  to  the  extent  appellant,  on  the  faith  of  tbe 
.-agreement  entered  Into  with  his  wife,  advanced  his  own  money  tor  tbe  pnr- 
-chase  and  Improvement  of  real  estate,  the  title  to  which  was  taken  to  ber. 
.after  the  execntlon  of  the  obligation  between  them,  he  is  equitably  entitled 
4o  be  reimbursed  therefor,  either  by  (he  sale  of  tbe  property  or  a  transfer  of 
Ethe  title  to  him.  Bat  he  Is  not  entitled  to  be  reimbursed  for  taiea  paid 
4hereon,  or  tor  Improvements  made  upon  roal  estate  which  she  owned  is 
Hier  OWD  right  aDd  to  tbe  purchase  of  which  he  did  Dot  cootrlbute  his  ovs 
imoney.  We  are,  therefore,  of  the  opinion  that  the  trial  court  erred  in 
■overruling  the  motion  to  file  tbe  amended  petition,  and  the  judgment  Is  (»■ 
-versed  and  cause  remanded  tor  proceedings  consistent  with  this  opinion. 
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GOFF  y.  JAJIEWAY  &  CABPENDEB. 
(Filed  September  SS,  IfKM— Not  to  be  reported. ) 

1.  Sales  o(  merohandise— Guaranty— In  an  action  upon  a  gaaraut;  that 
the  piircbase  price  of  goodH  sold  to  a  dealer  shall  be  paid  at  the  maturltf  of 
the  Indebtedness,  jiidgmeut  and  execution  had  been  obtslned  by  the  seller 
against  the  purchaser  and  a  return  of  nulla  bona,  defense  whs  made  that  at 
the  time  of  the  creation  of  the  Indebti'dness  the  buyers  were  solvent,  and 
that  several  tsnns  of  oourt  had  been  held  after  the  creation  of  the  Indebted. 
nets  before  the  institution  of  the  action  to  recover  asalnst  the  guarantor,  . 
and  a  demurrer  bavlng  been  sustnlned  to  this  answer  Interposing  aueh  de- 
fense, judgment  nas  rendered  against  the  guarantor  for  the  amount  of  the 
unpaid  iDdebtednesB,  Held— The  petition  is  not  defective  in  that  the  action 
was  not  commenced  upon  the  failure  of  the  parties  to  pay  when  due,  or 
because  the  petition  does  not  allege  notice  to  the  guarantor  of  the  amount 
of  the  IndebtedneBB,  but  It  Is  defective  because  It  falls  to  allege  acceptance 
of  the  seller  of  the  guaranty  by  appellant. 

9.  Pleading— It  has  been  the  uniform  rule  of  this  court  that  the  total 
omission  of  n  fact  neoeesary  to  constitute  a  cause  of  action,  cannot  be  sup- 
plied bj  referring  to  an  eihlbll  not  copied  In  the  petition,  but  slniply  filed 
and  referred  to  as  part  of  the  pleading,  and  It  was  error  in  the  trial  court  to 
overrule  a  demurrer  to  the  petition.  It  alleging  that  there  was  no  notice  to 
the  guarantor  of  the  creation  of  the  debt,  Its  maturity,  or  the  failure  of  the 
buyers  to  pay. 

Wilfred  Carrlco  and  Little  &  Slack  fur  appellant. 

Powers  ft  Anderson  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barber, 

The  appellant  executed  and  delivered  to  appellee,  a  corporation,  the  tol- 
owing  guaranty:  "In  consideration  of  sales  of  merchandise  hereafter  to  be 
made  on  credit  by  Janeway  &  Carpender,  of  Chicago,  Illinois,  to  J.  C. 
Stlveira  &  Bro.,  of  Owensbcro,  Stntf  of  Kenttoby,  and  In  order  to  Induce 
such  credits  by  Janeway  ft  Carpender,  and  for  other  good  and  valuable  oou- 
sldertttlons  the  receipt  of  whloh  ts  hereby  acknowledged,  I  hereby  guarantee 
the  prompt  payment  at  maturity  of  all  Indebtedness  incurred  by  J,  C. 
Stivers  ft  Bro.  to  Janeway  ft  Carpemleri  not  exceeding,  however,  at  any 
one  time  the  Bum  of  one  thousand  dollars. 

"This  guaranty  Is,  however,  accepted,  and  such  credit  as  may  hereafter  be 
extflDded,  is  BO  extended  upon  the  following  conditions:  The  accounts,  or 
any  part  thereof,  for  the  merchandise  that  may  be  sold  by  Janeway  ft  Car- 
pender In  reliance  on  this  guaranty  may,  at  any  time  be  settled  and  adjusted 
between  Janeway  &  Carpender  and  the  principal  debtor,  by  notes  of  the 
debtor  either  endorsed  or  unendorsed,  and  with,  or  without,  further  security, 
and  said  accounts  or  notes,  or  other  security  given  therefor  maybe  extended 
from  time  to  time  by  Janeway  &  Carpender  to  the  principal  debtor,  without 
notice  to  the  subscriber,  and  all  of  which  may  be  done  without  In  any  way 
affecting  obligations  hereby  created.  The  subscriber  hereby  expressly  waives 
notice  of  the  acceptance  of  this  guaranty  by  Janeway  ft  Carpender  of  all 
credits  extended  and  goods  sold  and  delivered  hereunder,  and  of  the  taking 
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of  DOMs  or  otber  security  for  suah  Indebtednesa  na  ma;  be  inourred  b;  the 
Iirlnclpel  debtor  to  Janewny  &  Carpander. 

"ThU  iOBtranieat  ie  Inteoded  to  be.  and  sbnll  be  taken  and  oonatnied  aa 
a  oontiniiouR  gitamtit]'  to  the  extent  of  tbe  said  sum  of  11,000,  without 
further  notice  by  JanewBj&  Carpeoder  and  until  revoked  by  tbe  subscriber 
In  writing.  Sueh  revooatlcin  when  mode  shnll  apply  only  to  sales  tberealler 
to  be  affected,  or  credits  extended  to  the  prlnclpnl  debtor  subsequent  to  the 
eervice  of  such  notice  of  revocation,  and  any  payments  thefeofter  made  by 
the  principal  debtor,  shall  be  credited  as  may  be  agreed  betni!'en  blru  and 
Janeway  &  Carpender.  In  the  event  of  default  by  the  principal  debtor  In 
payment  of  the  debt,  or  any  part  thereof,  recovery  therefor  shall  be  had 
directly  against  tbe  subscriber  without  previous  notice  after  tbe  prosecution 
of  the  claim  against  the  pHnolpiil  debtor, 

•'Dated  at  Owensboro,  Ky,,  Nov,  16,  lOOO.  T,  S.  GOFF." 

Afterwards,  che  prlnclpnl  debtors  Stivers  &  Bro  .  purchased  of  appellees 
six  hundred  and  furty  one  dollars  (ftijl.ni)  and  six  cents  worth  of  goods  and 
merobandlBa  on  credit,  upon  wblcb  Indebtednrss  tbey  miide  pay uj en ts  re- 
ducing It  to  a  balance  of  five  hundred  and  forty  dollars  (tB40,04)  and  four 
cents.  Of  this  balance,  all  but  thw  sum  of  one  hundred  and  etghty-nlne 
dollars  (tlSl),S3)  and  twunty-two  cents  was  settled  by  the  execution  and  de- 
livery to  appellee  by  tbe  principal  debtors,  of  their  three  notes  for  the  sums  of 
one  hundred  and  ninety-one  dollars  (tlB1,Bn)  and  ninety-six  cents,  one  hnn- 
dred  and  nlnety-une  dolbrs  (1191,05)  and  ninety-live  cents,  and  sixty-eight 
dollars  (t68,S2)  and  twenty-two  cents,  respectively.  None  of  this  Indebted- 
ness belnK  paid,  appellee  Instituted  an  action  In  tbe  Daviess  Circuit  Court, 
against  Stivers  &  Bro,.  and  obtained  a  judgment,  execution,  and  a  return 
of  nulla  boua:  whereupon  this  action  was  Instituted  by  appellees  as  against 
appellant,  the  guarantor,  to  recover  a  judgment  for  the  sum  due  by  Stivers 
&  Bro,  Appellant  filed  a  general  demurrer  to  the  petition,  which  was  over- 
ruled ;  whereupon  he  filed  hla  answer,  admitting  all  of  the  allegations  of 
the  petition  to  be  true  by  falling  to  deny  theui,  but  iiQlrmattvely  alleging 
that  Stivers  8c  Bro,,  at  the  time  of  the  creation  of  the  indebtedness  of  six 
bundre<l  and  forty-one  dollars  («S41.nl1  and  six  cents  were  solvent,  that  sev- 
eral t<:rms  of  the  county  court,  nf  Daviess  counly.  had  been  held  after  the 
creation  of  the  Indebtedness  by  the  principal  debtors,  before  the  institution 
of  the  action  by  appellees  against  them  in  tbe  circuit  court  that  appellees 
might  have  obtained  a  judgment  on  the  several  notes  and  the  open  account 
constituting  Its  claim,  and  Its  failure  so  to  do  was  Inches:  that  appellees  had 
failed  to  notify  appellant  of  the  creation  of  the  debt  by  Stivers  &  Bro.,  Its 
maturity,  or  their  failure  to  pay.  by  reason  of  all  of  which  he  was  releaEed 
from  any  liability  to  appellees  under  his  guaranty. 

To  this  answer,  appellet^s  filed  a  general  demurrer,  which  was  sustained  by 
the  court,  and  appellant  declining  to  plead  further,  a  judgment  was  awarded 
against  him  as  prayed  for  In  the  petition.  To  reverse  which,  this  appeal  is 
prosecuted. 

We  cannot  a«n<e  with  appellant,  that  the  petition  Is  defective  in  that  (he 
original  indebtedness  of  Stivers  &  Bro..  Is  not  Itemized,  The  allegation  of 
the  petition  as  to  this  Is  as  follows:  "Plaintiff  stntes  that,  relying  upon 
said  written  guarantee,  and  In  consideration  of  the  execution  and  dellTety 
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It  to  plaintiff,  as  aforesaid,  and  between  the  dates  of  Its  eseoiitlon  and 
liTery  as  aforesaid,  and  the  16tb  dny  of  Auttust.  1603,  It  did  sell,  turDleh 
:il  deliver  goods,  wares  and  niorehandise  to  the  said  firm  of  J.  C.  Stivers 
Bro.,  amouDtlnR  to  the  sum  of  ((Hl.Otl,  nnd  which  they  wore  reasonably 
)rth,  but  no  part  of  which  haa  aver  buen  paid  eicept  the  sum  of  180,06,  on 
s  14th  day  of  AuRUst,  IflOa,  and  the  further  sum  of  tfi7.H7,  paid  on  the  STth 
J  of  August,  IMS,  and  the  further  sum  of  IS.HB,  paid  on  the  98th  day  of 
igu9t,  190S.  leitvlnR  a  balance  due  and  unpaid  of  I540.D4.  No  part  of 
ilch  has  ever  been  paid  though  long  Dast  due, ' ' 

rhen  follows  the  allegation  ot  the  seCtleinent  of  a  part  of  this  balance  by 
3  notes  of  Stivers  &  Bro,,  their  final  (allnre  to  pay,  the  Institution  of  the 
Hon  in  the  Daviess  Circuit  Court,  the  rendition  of  the  judgment,  the 
Uflnce  of  eieoution,  and  the  return  of  "no  property  found." 
Fhe  case  ot  Webb  v,  Jeffries,  2  Bush,  S31,  relied  on  by  appellant,  does  not 
pporC  his  contention  that  the  petition  is  bad  for  the  reason  stattid.  On 
1  contrary,  when  properly  understood,  it  constitutes  authority  against 
31.  In  the  case  cited,  the  allegations  of  the  petition  as  to  the  account 
ed  on  were  quite  as  general  as  those  of  the  petUlon  In  the  case  lit  bar,  and 
re  held  to  be  sufficient.  The  error  In  the  case  cited  was  not  that  the  petl- 
lO  was  bad.  but  that  the  answer,  which  contained  general  denials  of  In- 
bCednesB.  was  good,  and  that  the  lower  court  erred  In  not  admitting  It  to 
Sled,  and  In  not  EutCing  aside  the  judgment  by  default, 
^ur  do  we  think  that  the  petition  Is  defeoClve  In  that  it  falls  to  allege  no- 
e  to  the  guarantor  of  the  amount  ot  the  Indebtedness  of  Stivers  &  Bro.. 
tbelr  failure  t«  pay  when  due.  In  the  case  of  Iiowe  v.  Beckwlth,  H  B. 
)Q.,  ISO,  Involving  a  guaranty  similar  to  Che  one  under  consideration,  the 
iirt.  speaking  through  Judge  Simpson,  after  an  exhaustive  review  of  the 
thorltles,  held  that  notice  uf  the  amount  of  the  Indebtedness,  and  the  de- 
iilt  of  the  principal  debtor,  was  not  necessary  In  order  to  bind  the  guar- 
itoi.  Upon  this  subject  the  court  said:  "Upon  such  a  guaranty  as  the 
esant,  notice  to  the  guarantor  of  Its  (acceptance  and  an  Intention  tii  act 
ider  It  in  pursuance  of  Uk  terms  Is  necessary,  because  It  Is  In  the  nature 

a  proposition,  which  the  party  addressed  may  accept  or  reject  at  his 
tlon,  and  until  aeoi-pted  does  not  constitute  a  contract  between  the  parties. 
It  Eo  additional   obligation  devolves  upon   the  creditor.     The   guarantor, 

applying  to  the  parly  In  whose  favor  the  guaranty  has  been  given,  can 
italn  Information  as  to  the  extent  of  the  liability  Incurred  under  It.  and 
w  whether  such  liability  has  been  discharged  or  still  exists;  and  If  he  has 
iilerlaben  that  the  debt  shall  be  paid  by  the  debtor  when  It  falls  due,  its 
in-paj-nient  by  blm  necessarily  Involves  a  breach  ot  this  uudertaklngt  or 
his  contract  be  that  he  will  pay  It  himself  in  the  event  of  its  non-payment 
'  the  debtor,  the  default  of  the  latter  renders  his  undertaking  absolute, 
1(1  he  beooiiies  immediately  liable  to  an  action,  Inasmuch  as  It  la  his  duty, 
curding  to  the  very  terms  of  bis  contract,  to  pay  the  debt  without  demand 
'  notice.  This  will  form  a  safe  and  sound  rule  upon  the  subject,  and  by 
s  practical  operation  render  u  guarantee  of  this  description,  when  accepted 
Id  acted  upon,  of  some  value  to  the  party  who  has  dealt  upon  the  faith  ot 
land  trusted  to  It  to  secure  the  payment  of  his  debt," 
Bat  the  petition   Is  detective,  because  it  falls  to  allege  notice  by  appellee 
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that  It  had  acoepted  the  Ruamnty  of  appellant.  (Mast,  Crowell  ft  Klrkpdt- 
Hok  V.  Lehman,  100  Ky.,  iM;  Lowe  t.  Beck^rlth,  14  B.  Mon.,  160;  SWaA- 
tnnn  v.  Uuthrle  and  others,  4  MeC,  14T;  Qreer  Machine  Co.  t.  Sears,  S9 
Ky.  Law  Rep.,  S0S5  )  It  Is  urged,  however,  by  appellee,  that  noticed  tbe 
-acceptance  ol  the  guaranty  Is  waived  by  the  very  temiG  of  the  Inst 
It  has  been  the  uniform  rtile  of  this  court,  except  In  the  one  ca 
after  mentioned,  that  the  total  omission  of  a  fact  necesEary  t< 
«ause  of  action  can  nut  be  supplied  by  refeirlnK  to  an  exhibit  not  copied 
Into  the  petition,  but  simply  fllwl  and  refetrpd  to  as  a  part  of  the  plendini. 
<Bank  of  Montlcello  v.  HuSaker  and  Shy.  12  Bugh,  SHi ;  Gebhard  v.  Gamier. 
IS  Bush,  S21;  Qreen  v.  Page,  on  rehearing)  BO  Ky.,  S70;  ArEenius  t. 
Aaher,  S4  Ky.  Law  Kep..  3416).  Newman,  in  his  Pleading  and  Practice, 
350-1,  In  treating  this  question,  thus  announoee  the  rnle  :  "But  it  (eiblblt) 
-can  not  HUpply  an  averment  which  has  been  wholly  omitted.  An  exhibit 
which  even  forms  a  part  of  the  pleadings  does  not  dispense  with  the  eipma 
averment  of  all  the  facts  necessary  to  show  the  rights  of  the  party:  it  can 
^□ly  aid  In  making  direct,  positive,  and  certain  an  allegation  which  woDld 
otberwlue  be  vague  and  uncertain."  In  the  case  of  Citliens'  Bank  of  Dyers- 
bnrg,  Tenn.  v.  Millet,  108  Ky.,  1,  the  court  held  thnt  the  failure  to  aver 
prol^at  of  a  bill  of  exchange  and  notice  thereof,  wns  cured  by  the  fact  that  it 
appeared  that  the  bill,  which  vrag  flled  with,  and  made  a  part  of  the  peti- 
tion, but  not  copied  Into  It.  had  printed  on  Us  face  "no  protest,  '  which  tlie 
«ourt  held  oonstlttited  a  waiver  of  the  protest  and  notice.  This  Is  Id  direct 
■confliot  with  the  oases  above  cited,  and,  to  that  eidenl,  is  overruled. 

The  trial  judge  should  have  Rustalned  the  demurrer  to  the  petition,  and. 
failing  In  that,  should  have  carried  the  demurrer  t-o  the  answer  back  to  Ibe 
petition,  and  adjudged  It  InsufBolent  for  the  reason  Indioated. 

When  the  case  returns,  the  appellant.  If  he  so  desires,  should  be  awards 
-a  mle  requiring  the  filing  of  the  original  guaranty,  or  Its  absence  accounted 
for.     Both  parties  should  be  allowed  bo  amend  their  pleadings,  it  desired. 

For  the  reasons  Indicated  the  judgment  Is  reversed  for  proceedings  cod- 
"stsCent  herewith. 


DBYDEN  V.  POGUE  DISTILLERY  CO. 

(Filed  September  27,  1901— Not  to  be  reported.) 
Master  and  servant— Personal  Injury— Use  of  dangerous  machioerj- 
Ignorance  of  servant- Perwmptory  instructions — In  an  action  by  plaiDlIlt 
alleging  the  loss  of  a  band  by  machinery  in  Ihci  use  of  which  he  was  Itiei- 
.perlenced  and  wherein  ho  testlflwl  that  he  was  directed  by  the  superintend- 
ent of  defendant  company,  to  place  hloiselt  under  Che  ordere  of  the  miller. 
who  put  hira  to  work  in  a  dangerous  place,  of  wbioh  he  was  ignorant,  with 
insuffloleot  light,  and  who  assured  him  it  was  safe  to  do  the  wort,  and  in 
-doing  which  his  hand  was  caught  In  the  roller  and  crushed  so  as  m  ren- 
■der  amputation  iieoessary.  It  wos  error  In  the  court,  at  Iho  conclusion  of 
plaintiffs'  testimony,  to  give  the  jury  peremptory  instructions  to  find  tor 
4)he  defendant. 

Allan  D.  Cole  and  Frank  P.  O'Ccnnell  for  appellant. 
Thos.  R.  PbUter  and  Pogne  &  Pogue  tor  appellee. 
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Appeal  from  Mbbob  Circuit  Court. 

OplnioD  ot  the  court  by  Judge  Bnrker. 

The  appellant,  Robert  W.  Biyden.  Instituted  this  notion  to  recover  dam~ 
ages  BgatuBt  the  nppoUee,  tbe  H.  E.  Pogue  Distillery  Company,  fol  the  loss 
of  biB  baDd,  which  be  alleg^e  nas  occasloDud  by  Che  npgllgence  ot  the  agents 
and  Bervants  of  the  employer  company,  A  trial  of  the  case  resulted  In  the- 
court's  suatalnlog  a  motion  by  appellee,  at  the  close  ol  appellant's  (plain- 
tiffs') tastlmonj.  (or  a  peremptory  InBtruotlon  to  And  for  it.  from  whioh 
judgment  this  appeal  is  prosecuted.  For  tbe  purpose  of  reviewing  tho 
BoundDvss  of  this  ruling  of  the  trial  court,  tbe  evldenoe  ot  appellant  musb 
be  considered  as  true. 

Tbe  cause  of  action,  as  stnt-od  in  th«  petition,  te,  substantially,  that  appel- 
lant wae  iDeipertenced  on  the  subject  of  maohloery:  that,  ns  an  employe  of 
appellee,  be  wae  directed  by  Its  superintendent,  who  bad  authority  bo  to  do,  to 
place  himself  under  the  orders  of  the  miller,  Will  Hays,  and  to  do  ns  he  was 
told;  tbls,  he  did.  That,  on  the  day  be  was  hurt,  at  about  3:30  o'clock,  a. 
m. .  when  It  was  dark,  he  was  put  to  work  by  Will  Hays  In  raking  the  meal 
from  what  he  calls  the  shaker.  Into  the  rollers,  by  which  It  was  ground,  and 
which  were  about  five  Inches  below  the  shaker;  that  be  was  not  furnished 
with  light  sufflclent  to  discern  the  dangler  he  was  In.  but  was  assured  by 
the  miller,  bin  superior,  that  it  was  safe  to  do  the  work  In  band  without  & 
light,  although  It  was  very  dangerous  so  to  do,  owing  (o  the  proximity  of 
the  rollers  M  the  shaker,  of  which  he  was  Ignorant,  but  which  appellee 
knew ;  that  tvlylng  upon  this  assuronce  of  safety,  and  in  Ignorance  of  tbe 
danger  attendant  upon  the  duty,  he  continued  to  work  until,  by  nccldent, 
his  hand  was  caught  in  the  roll*>r,  and  crushed  In  eucb  manner  an  to  ren- 
der amputation  necessary. 

All  of  the  allegstions  of  the  petition  were  controverted  by  the  answer, 
which,  also,  contains  affirmative  defenses  not  necessary  (or  the  purposes  of 
this  appeal,  to  be  noticed. 

Appellants'  (plaintiffs')  evidence  consisted  mainly>of  his  own  testimony, 
which  fully  substantiated  the  allegations  of  the  petition. 

Shearman  and  Bedfleld,  In  their  work  on  the  Law  of  Negligence,  volume 
I,  sec.  186,  Bth  Ed.,  say  ;  "Where  a  servant,  seeing  a  defect,  and  notifying 
hlx  master  thereof,  is  nevertheleBs  ordered  to  continue  his  work,  without 
any  express  or  implied  promise  of  a  remedy,  it  has  been  sonietlues  held  that 
he  cannot  recover,  on  the  theory  that  from  that  time  he  assumes  tbe  risk. 
Bat  this  is  unsound.  A  master's  order  is  at  least  as  much  justlHcation  for 
the  servants' continuance,  as  would  lie  another's  Invitation:  and  we  have 
seen  (Art.  HI )  that  a  mere  invitation  Is,  In  somo  cases,  enough  lo  acquit  tbe 
person  acting  upon  It  from  the  Imputation  of  contributory  negligence. 
Tbe  true  rule  In  this,  na  in  all  oth^r  ca.-^s  Is,  that  l(  tbe  master  gives  tbe 
servant  to  under.-itand  that  ht^  does  not  consider  the  risk  one  which  a  pru- 
dent person  should  refuse  to  undertake,  the  servant  has  a  right  to  rely  upon 
his  master's  judgment,  unless  his  own  is  so  clearly  opposed  thereto  that,  in 
fact,  he  does  not  rely  upon  tbe  master's  opinion.  So,  if  the  ptrcullnr  risk  of 
the  act  commanded  by  tbe  master  is  not  obvious,  the  servant  has  a  right  to 
assume  that  he  is  not  sent  Into  any  nnnsual  peril,  and  be  is  not  bound  to 
Investigate  Into  the  risk  before  obeying  hie  order.    A  scirvant  is  not  called 
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upon  to  Eet  up  hlB  owD  unaided  Judgment  agoliiBt  that  of  his  superiors,  and 
be  roar  re);  upon  their  ndvloe  aud  still  more  upon  their  orders,  notnlth- 
Btandtng  man;  misRlTlngH  ot  his  own,  I(  the  master  directs  the  servaul  to 
do  some  act  which  Is  dangerous,  but  which  could  be  made  less  dangerous  by 
the  use  of  special  care  on  the  part  of  the  luoster,  the  servant  has  a  right  tc 
assume  that  suub  epecUl  care  wtU  be  taban,  and  does  not  take  the  grealec 
risk  upon  himself.  The  servant's  dependent  and  Inferior  position  Is  ki  be 
taken  into  consideration,  and,  If  the  mseter  gives  bliii  posltl-ve  orders  to  go 
on  with  the  work,  under  perilous  circumstances,  the  servant  ma;  recover  for 
an  Injury  thua  incurred,  it  the  work  was  not  obvlouslj  so  dangerous  tbst 
no  man  of  ordlnarj  prudence  would  have  obeyed.  This,  we  are  glad  to  skj, 
Is  now  settled  law.  In  short,  the  law  of  estoppel  applies  to  such  cases.  The 
master  Is  estopped  from  alleging  the  falsity  of  bis  own  representations,  un- 
less It  appears  clearly  that  the  servaat  did  not  rely  upon  them.  Yet  there 
nre  extreme  oases  In  which  the  dnnger  whs  ho  glaring  that  no  prudent  ninn 
would  have  entered  Into  It,  even  under  orders.  Bisks  incurred  under  coer- 
cion are  not  assumed. "  (Illinois  Central  B.  B.  Co.  v.  Langan.  S&  Ky.  Laic 
Kep.,  GOO;  Shanks  v.  Citzena  Electric  Co..  £G  Ky.  Law  Bep..  811;  Header- 
■OD  Tobacco  Works  v.  Wheeler,  26  Ky.  Law  Rep. .  40i. ) 

According  to  the  testimony  of  appellant,  he  was  uneasy  as  to  the  posslbls 
danger  attendant  upon  doing  in  the  dark  the  work  which  he  was  ordered  to 
perform,  but  relied  on  Hays'  assurance  of  safet;.  An  ignorant  or  ioeiperl- 
enced  servant  must,  of  neuessltj'.  rely  upon  the  superior  wisdom  of  his  etn- 
ployer,  or  chose  who  stand  In  the  employer's  stead  with  reference  to  hlin, 
and  we  are  unable  b)  say  that  the  danger  In  performing  the  work  at  wblcb 
appellant  was  engaged  was  so  obviously  apparent  that  a  prudent  man  would 
not  have  continued  it  under  the  circumstances.  A  oarefai  reading  of  the 
testimony  in  this  case  convinces  us  that,  under  the  rule  laid  down  Is  tbe 
authority  above  cited,  the  case  should  not  have  been  taken  from  the  Jury. 

Wherefore,  the  judgment  U  reversed   lor  prooaedlnga  consistent  with  tble 
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(Filed  SepWuiber  27,  1904.) 
1.  Real  estate— Sale  tor  division— Vested  estate— Value  of  share— In  a  sale 
uf  real  estate  under  subsection  1  of  section  4U0,  Civil  Code,  on  the  greuad 
thot  the  remainder  interest  o(  certain  heirs  is  a  vested  estate  and  the  share 
ot  each  owner  Is  worth  less  than  tlCO,  where  the  evidence  shoves  that  the 
interest  of  any  one  of  the  joint  owners,  at  the  time  of  the  sale,  was  north 
more  than  lix),  the  sale  Is  Invalid:  nnd  this  is  true  though  such  Interest  ls> 
life  estate,  and  without  reference   to   the  time  when  it  was  acquired  by  the 

a.  Possession- Remainder  Interest^Under  subsection  H  of  section  iBO.Clril 
Code,  providing  that  a  vested  estate  may  be  sold  for  division,  ■'it  the  estaW 
bo  in  possession,  and  the  property  cannot  be  divided  without  materially  Im- 
pairing its  value  or  the  value  of  plalntlfls'  interest  therein,"  it  is  necesauT 
in  order  to  make  the  sale  that  the  estate  should  be  in  possession,  and  vre  h»ve 
uniformly  held  that  remainder  interest  Is  not  property  In  possession  within 
the  meaning  of  this  subsectiOD. 
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MAYSVILLE  Ss  BIG  SANDY  R.  R.  CO.  t.  MoCABB,  BY,  Sec 
(Filed  September  37,  1904— Not  to  be  reported.) 

RaitroadB—Dainagee— Instruction B— Where  Appellee  and  two  companloiii 
stole  a  ride  on  appellant's  train,  dlsembarbing  at  Mayevllle  In  appellBuCs 
jard,  SBt  down  on  the  track  and  felt  asleep  when  a  freight  train  In  pnKlnfi 
out  off  hlE  leu  and  killed  his  companlonH,  he  wae  a  trespasser  and  the  ma- 
pany  owed  him  no  duty  except  reasonable  diligence  t«  prevent  Injury  to  him 
atter  his  peril  was  discovered.  There  being  no  evidence  to  the  effect  that 
the  boys  were  discovered  by  those  In  charge  o(  the  train,  but  on  the  con- 
trary it  appearing  that  their  presence  wae  not  discovered,  a  peremptory  in- 
structluu  should  have  been  given  the  appellant. 

W.  H.  Wadsworth  and  L.  J.  Crawford  for  appellant. 

Jas.  C.  &  B.  A.  Wright  and  Geo.  Telth  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellee,  a  lad  of  fifteen  years,  and  twoother boys  about  the  mmeaie. 
secretly  boarded  nppellant's  passenger  train,  called  in  the  record  "The  Fast 
Flyer,"  at  Newport.  Ky.,  and  stole  a  ride  to  Maysville,  Ky..  where  Ibey  dis- 
embarked in  the  yard  of  appellant  at  about  11  o'clock  p.  m.,  and  sat  down 
on  the  rallorod  track,  smoked  olgarett«g,  and  finally  fell  asleep.  At  1S:<(I 
o'clock  a.  m.,  one  of  appellant's  freight  trains  came  along  ran  over  the 
sleeping  boys,  killing  his  companions  and  cutting  oft  appellee's  leg  and  Iood. 
To  recover  damages  for  this  injury  this  action  was  Instltut*^.  A  trial  i«< 
suited  In  a  verdict  for  (8,000  In  appellee's  favor. 

The  evidence  shows  beyond  a  doubt  that  the  boys  were  asleep  on  the  track 
in  appellant's  private  yard,  and  they  were,  therefore,  trespaiisere.  Appellant 
owed  them  no  duty  save  to  use  reasonable  diligence  to  prevent  Injuring  tbeni 
after  their  peril  was  discovered. 

The  case  of  Dugan's  Adm'r  v.  C.  &  O.  Railway  Co..  Bi  Ky.  Law  Bep.. 
1T54,  Is  In  all  substantial  respects  simitar  to  the  case  at  bar  and  Is  ooncln- 
slve  of  It. 

There  was  no  evidence  that  apptellant's  servants  saw  appellee  prior  to  bis 
injury;  on  the  contrary.  It  was  shown  that  they  did  not  see  him  at  all,  and 
did  not  know  until  some  minutes  after  the  uatastropbe,  that  any  one  had 
been  hurt.  The  court  should  have  awarded*  the  peremptory  Instruction 
asked  by  appellant. 

The  judgment  Is  reversed  for  proceedings  couBlstent   herewith. 


IRONTON  FIRE  BRICK  CO.  v.  TUCKER,  &c. 

(Filed  September  S7,  1904— Not  to  be  reported. ) 
Lands — Heirs  at  law — In  this  action  by  the  children  of  a  deceased  sister  to 
recover  in  Interest  in  land  of  her  brother  on  the  KTOUnd  that  he  Is  dead, 
there  being  no  evidence  that  he  was  unmBrrled  or  without  Issue,  or  that  he 
Is  not  still  living,  no  liiqulryappeBrlngto  have  been  made  for  hlra  at  his  last 
kni,wn  place  of  residence,  and  the  proof  failing  to  establish  that  he  Is  dead 
intestate  without  issue,  a  judgment  in  favor  of  those  olaiming,  in  this  rec- 
ord to  be  bis  heirs,  was  unwarranted. 
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thlB  If  It  could  be  presumed  that  Wllllnm  Bavld  Hockabee  wns  dead  there  >■ 
nothing  In  the  record  to  show  that  he  dlnl  without  Isene  or  died  Intestate. 

There  is  no  evidence  as  to  how  lonp  Wllllaui  David  Uockabee  had  lived  In 
Vlncennes,  Incl.,  when  he  was  last  hennl  from  there,  or  that  be  had  auf 
oth«!r  honip.  There  Is  no  xhowlng  that  he  tvas  unmarried  or  without  chll' 
'tireu.  It  1b  not  sbowu  that  he  la  uol  Btill  living  at  Vinctennes.  for  no  in- 
ijulry  nppnara  to  have  buen  I'lode  there  (or  him.  His  mother  died  In  ISio, 
His  onl;  sister  died  In  1S7B.  His  onlf  relatives  were  her  children,  the  otilesl 
'Of  whom  oul;  saw  him  once  when  she  was  h  little  child  and  afterwardi: 
-chang:e[l  her  name  In  marriage  and  ber  residence.  The  proof,  therefore,  falls 
to  show  that  he  Is  dead  Intealjvte  and  without  Issue,  or  that  appeitees.  who 
are  the  children  of  his  slater,  are  his  heirs  at  law  or  have  any  Interest  In  bU 
share  of  the  land.     (Martin  v.  Bojse.  31  Ry.  Law  Bep..  TT5. ) 

Appellees  have  not  made  out  their  claim  tor  the  property  and  the  juilx- 
ment  In  their  favor  Is  unwarranted.  The  only  appellants  before  us  are  the 
Ironum  Fire  Brick  Co  and  N.  D.  Tabor.  As  to  them  the  judgment  U  re- 
reried  and  the  cause  remanded,  with  directions  to  dismiss  the  petition. 


;     J  rORDSVILLE  BANKINU  CO.  v.  THOMPSON.  &o. 

(Filed  September  Zl,  l9l)4-Not  (o  be  reported.) 

Note— Sureties— L lab  11  Ity—UetenseB— Verdict— Peremptory  instructions— 
The  defenilants  admit  they  signed  the  note  sued  on  na  sureties,  and  it  Is  not 
denied  that  the  Thompson  Coal  Co.  got  the  money  thereon  by  reason  of  their 
Glgnatun'R,  but  they  seek  to  esoape  Unbllltj,  flrst,  becanse  C.  C.  Roherw. 
who  signed  the  nniiic  of  the  "Thopmson  Coal  Co. "  tjj  the  note,  had  no  au- 
thority to  do  so;  second,  that  said  coal  company,  after  the  maturity  of  the 
note,  frerjuentty  had  to  Its  credit  In  the  bank  n  sufficient  sum  of  money  to 
have  paid  the  note,  and  negligently  permitted  the  money  to  lie  checked  out 
(or  other  purposes;  third,  that  the  notti  sued  on  was  embraced  in  a  mort- 
gage tor  ll,031.»l  given  to  the  bank  March  31,  11(98,  by  C.  C.  Boberts.  In 
our  opinion  the  proof  wholly  falls  to  make  out  a  valid  defense  on  either 
ground,  and  the  verdict  ot  the  jury  In  favor  ot  the  appellees  is  palpably  and 
llagrnntly  against  the  evidence.  A  peremptory  Instruction  to  And  for  ihii 
pliilntiff  should  hove  been  given. 

K.  L.  tireene  and  Bobt.  CrenshaTv  for  itppellont. 

K.  A.  Burnett  for  appellees, 

Appenl  from  Trigg  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hurmim. 

Appellant  for  the  second  time  appenU  from  a  judgment  rendered  In  favor 
of  the  appellee  ugxin  the  verdict  of  a  jury.  The  opinion  upon  the  first  ap- 
peal is  reported  In  3S  K}*.  Law  Rep.,  li.~iS.  and  contains  a  full  statement  o 
the  iBEues  raised  by  the  pleadlntt,  and  the  testimony  introduced  upon  the 
former  trial.  The  judgment  upon  the  tSOO  note  was  paid,  and  only  the  nofe 
executed  on  the  ISCh  of  May,  IHST,  for  t3aO  was  In  Issue  upon  the  last  trial. 
The  testimony  thereon  was  not  materially  different  from  that  Introduced 
upon  the  first  trial.  The  appellants,  Hlukninn  and  Pointer,  admit  that  they 
signed  this  note  as  securities,  and  it  is  not  denied  that  the  coal  ooiiipnny 
got  the  money  thereon  by  reason  of  their  alguaturee.  but  they,  nevertheless. 
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Pointer  this  neit  week,  and  have  vrrltten  Copt.  Stone  to  send  me  check  (or 
tGOO,  this  month.  I  will  get  It.  Iku,  I  want  all  Che  checks  I  bare  oui  paid, 
the  amouDt  sent  70U  to-day  will  innre  than  do  It.  I  will  make  out  R.  B. 
bills  to-day  and  nlll  see  you  Wednesday,  The  Thompson  debt  must  be 
traDsTerred  to  me  or  I  may  require  you  to  brlD(c  salt  on  It  and  jodfcment 
asstartied  (0  me.  When  I  see  you,  will  davUe  way  and  means.  St'e  tbnt  no 
check  given  31  and  2!  Is  returned  but  nil  pnld.  I  will  be  all  right  with  tbe 
bank  and  you  this  week. 

■■Youre,        ROBERTS." 

On  the  30th  ot  September,  1899,  he  wrote  ns  follows: 

"Ike:  Have  JueC  floUbed  mnkInK  out  bills  lor  coal  shipped  this  month. 
LocilI  bills  trao.GD  nod  t^l9.13.  Have  requested  that  all  remlttanoea  he  uM 
to  Fordsvllle  BnnlttDg  Co.  I  have  done  fairly  well  tbis  month  coDslderiEig 
how  short  banded  T  was  nt  start,  then  too  the  same  old  story-not  cars 
enough.  I  will  ba"'ilp  early  noiC  week,  and  we  will  amiDge  about  tbe 
Thompson  debt.  I  wont  It  transferred  to  me,  IF  we  can  arrange  abont  li. 
F.  T.  Gunther  will  take  the  Wagon  Factory  note,  pay  note  and  take  stock. 
You  might  svilCe  to  him. 

■'Yours,        ROBERTS." 

On  the  other  hand  the  cashlerot  the  bank  and  Its  book-keeper,  both  testify 
that  there  never  was  at  any  time  after  the  maturity  of  the  ohllgatlon  gued 
on,  a  day  whea  tbe  coal  company  hnd  to  Us  credit  sufficient  tunds  to  pay  the 
note;  that  the  ncoount  was  almost  always  overdrawn,  as  contemporaneously 
with  maklDS  deposits  the  coal  company  drew  cbeck  on  the  (iinds  so  de- 
posited, generally  more  than  suEflolont  to  consume  It,  and  the  Itemized 
account  of  tbe  coal  company  with  tbe  bank,  filed  Id  the  record,  supports  tbU 
testimony.  On  tbe  34tb  of  July,  1898.  G.  C.  Kobeits,  executed  a  mortgage 
to  the  hank  to  secure  the  payment  of  a  note  for  Cl,03S.9O,  and  he  testlOes 
that  this  sum  covered  tbe  entire  lodetitedncss  of  tbe  coal  company  to  the  bank, 
IncludlTiK  tlie  obligation  sued  on,  and  appellees  rely  upon  this  testimony  as 
oonoluslve  evidence  of  pnyraent.  When  this  mortgOKe  was  executed,  Thonip' 
son  had  retired  from  tbe  flriii,  transferring  the  business  to  Roberts.  Adair, 
the  cashier  of  the  bank  testifies  that  this  mortgage  was  given  to  secure  an 
unpaid  balance  of  |KHo.6()  and  Inteiest  on  a  note  Riven  June  3,  1898,  which 
bad  been  secured  by  a  cl.iim  agalntit  the  I.  C.  R.  R.  Co.,  but  which  they 
had  tailed  to  pay,  and  tbnt  u  note  ivns  ^Iven  slmultaneouely  wltb  tbe  execu- 
tion of  the  moi'tgage;  that  It  bad  no  connection  whatever  with  thu  note 
sued  ou,  and  they  were  not  Included  In  It;  nud  that  suit  was  then  pendlnR 
to  enforce  tbe  p;iym«ut  of  tbnt  note,  and  lils  testimony  was  fully  supported 
by  that  of  the  assistant  cashier.  This  In  brief  is  a  summary  ot  the  testi- 
mony upon  the  defenses  relied  on  by  appellees.  In  our  opinion  it  wholly 
fails  to  make  out  a  valid  defense  upon  either  ground,  and  the  verdict  ot  the 
Jury  In  favor  of  appellees  was  palpalby  and  flagrantly  against  the  weight  of 
evidence.  A  peremptory  instruction  to  find  for  the  plaintiff  on  the  ohllgi- 
tlon  should  have  gone,  ou  the  trial  of  the  case. 

For  reasons  Indicated  the  judgment  Is  reversed,  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 
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GEOQHEQAN  v.  TURNER,  &e. 
(Filed  SeptemterST,  IWM-Not  to  be  reported.) 

1.  Forcible  entrj—Dn  Inclosed  land— It  Is  not  neceasary  for  the  main- 
tnancv  of  forcible  entry,  that  the  land  In  oontrovere;  should  be  eccloEed. 

2.  PnawEBlan—Dl vision  line— Lane— Whera  the  plnlntlft  ivhr  In  possession 
I  laud  [0  an  old  division  line  between  blni  and  di^fendanc,  the  tact  that  be 
lOved  his  fence  In.  so  as  to  lenva  a  lane  for  his  own  convenience,  between 
ini  Hutl  defendant,  Wi>a  not  an  nbandonuienC  of  his  possession  to  Eald  line, 
nd  nn  entry  by  defendant  within  said  lane,  made  bim  liable  [or  a  forcible 

L.  A.  Fanrestaad  J.  P.  O'Meara  for  appellant. 
J.  S.  WoFthan  and  O.  JI.  Moorman  for  appellees. 
Appeal  from  Hardin  Circuit  Court. 
Opinion  of  tbe  court  by  Chief  Justice  Burnam. 

The  appellees  Instituted  a  proceeding  Against  the  appellant  for  torctblit 
Dtry  and  detainer  before  the  judge  of  the  Hardin  County  Court.  Upon  tbe 
:ial  It  was  adjudged  that,  appellant  was  guilty  nnd  a  judgment  of  reetltu- 
.CQ  entered.  A  trial  In  the  circuit  court  upon  appeal  resulted  In  the  afflrm- 
□cc  of  the  judgment  of  the  county  court,  and  defendant  appeals. 
Appellant  and  appellees  and  those  under  whom  tttoj  claim  have  owned 
djolning  tracts  of  land  for  more  than  forty  years  before  the  Institution  of 
his  proceeding,  and  a  divlilon  fence  had  been  maintained  between  their  re- 
pectlve  traota.  The  line  as  marked  by  the  fence  was  not  a  perfectly  Htrolght 
ne.  Abnat  twelve  years  before  the  Institution  of  this  proceeding,  the  ap- 
leliant,  Oeoghegan.  and  William  Turner,  who  was  tbe  father  of  appellee, 
1.  T.  Turner  and  tbe  husband  of  appellee,  S.  W.  Turner,  in  order  to 
traighten  the  line  between  them,  verbally  agreed  tbat  Tomer  should  set  a 
tone  at  one  end  of  tbe  line  on  the  turnpike  road,  and  Qeogbeftan  should  set 
ne  at  the  other  end  of  the  line  on  tbe  bank  of  tbe  Oblo  river;  and  that  a 
Cralffbt  llneoonneotlng  these  two  etones  should  be  the  division  line  between 
heir  lespeatlve  tracts  of  land;  and  that  the  division  fence  should  be  moved 
n  and  maintained  on  this  new  line.  The  line  was  a  long  one  and' the 
ermlDal  point  thereof,  could  not  be  seen  from  either  end.  gome  time  after 
he  setting  of  these  stones,  the  parties  employed  George  Q.  Taylor,  a  sur- 
ej-cr,  to  run  the  line.  When  they  met  on  the  land  for  this  purpose.  It  was 
<9covered  that  Geogbegan's  stone  on  the  t)ant  of  the  river  was  mlsslnfl. 
'uro«r,  however,  insisted  that  the  Una  should  be  run  from  the  stone  In  the 
dge  of  the  turnpike  road  to  the  point  where  he  claimed  the  Etone  had  been 
laced  on  the  bank  of  the  river,  neogbegan  refused  to  abide  bj  his  agree- 
lent,  and  Inalnted  that  the  line  between  them  should  he  run  without  refer- 
Dce  CO  tbe  stones  and  by  the  calls  of  hU  deed.  Being  unable  to  Come  to  an 
Ederstandlng.  no  survey  was  made  nnd  the  old  fence  continued  the  dlvl- 
Ion  line  between  tbem.  William  Turner,  Sr.,  died  In  January,  1900.  After 
U  death,  his  widow  and  only  child,  the  appellee,  W.  T.  Turner  dlscon- 
ect«d  their  end  of  the  division  fence,  pursuant  to  notice,  and  set  their 
;nce  t)ack  on  their  land  sixteen  feet  from  the  old  division  line,  for  tbe 
vowed  purpose  of  leaving  a  lane  sixteen  feet  wide  on  the  outside  of  their 
nioealong  the  old  division  line  for  their  own  use  and    couTenienoe.  Several 
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weeks  alter  tbey  had  built  the  new  fence,  the  appellant  took  possMeloDot 
about  otietblrd  of  the  Blzt«en  feet  left  for  the  lane,  and  enoloEed  It  with  a 
tenoe  with  the  reeldue  of  his  traot.  To  recover  the  strip  of  land  go  enclosed 
this  proceeding  was  Instituted. 

Appellant's  ohlef,  ami  In  fact  bis  onl;  contention  upon  this  appeal  is. 
that  appellees  did  not  have  actual  adverse  possesEton  of  the  strip  of  land  ea- 
closed  bj  bim  at  the  tibie  of  the  entr;;  and  that  ooneequently  the  writ  of 
forcible  entry  was  not  ovallable  for  Its  recovery.  The  main  basis  for  this 
contention  Is  that  parol  agreement  between  the  elder  Turner  and  appellant 
fixing  the  division  line  with  the  stones  as  thej  terminate.  It  being  inflsKd 
that  from  this  time  the  line  fixed  by  the  stones  was  the  true  line;  and,  that 
Turner  ceased  thereafter  to  be  either  in  the  actual  or  constructive  poEsessioD 
of  the  land  outside  of  that  line.  In  a  number  of  well-coDEldered  case  It  has 
been  decided  thai  an  oral  Hgreenient,  filing  a  dividing  line,  between  adjoin- 
ing lands  of  antagonistic  parties  Is  nut  within  the  statute  of  frauds  and  per- 
juries and  maybe  enforced  In  equity,  (Jannison  v.  Petit,  0  Bush,  SB: 
Brown  v.  Crow.  Sneed,  108;  Brisby  v.  Combs,  14  Ky.  Law  Sep.,  651.)  Bnt 
Id  our  opinion  the  facts  of  this  case  do  not  bring  It  within  this  rule.  Even 
If  It  be  conceded  that  the  eldei  Turner  and  appellant  actually  agreed  upon 
the  new  division  line,  It  Is  equally  clear  that  before  this  agreement  could  be 
carried  Into  effect  one  of  the  terminal  stones  was  removed  from  some  cause, 
and  that  appellant  subsequently  refused  to  carry  the  agreement  into  efTe."!, 
and  apparently  by  mutual  consent  the  agreement  was  abandoned,  earh 
party  remaining  In  possession  of  the  land  separated  by  the  old  fence. 
There  can  be  no  doubt  that  appellees  were  In  the  actual  and  odvorse  posses- 
Elon  up  to  the  old  line  at  the  time  they  set  the  fence  back  for  the  lane,  and 
the  law  Is  settled  that  It  Is  not  necessary  for  the  mnlnteDaDce  of  an  actlun 
for  forcible  entry  that  the  land  in  controversy  should  be  enclosed.  (Howard 
v.  Whltaber,  IT  Ky.  Law  Rep,,  1775.) 

The  Judgment  la,  therefore,  affirmed. 


ALTSHELEB,  &o.  v.  COXBAD. 
( Filed  September  W,  1004.  ) 

1.  Action  for  damages — LImltnCion  In  an  action  by  plaintiffs  against  the 
defendants  to  recover  damages  on  the  allegation  that  by  reason  of  the  fail- 
ure of  defendants  to  repair  aa  Iron  nprcn  at  the  side  of  the  door,  to  a  build- 
ing which  plaintiffs  had  rented  from  defendants,  and  which  defendants 
promised  to  repair  In  a  reasonable  time,  and  by  reason  of  such  failure  one 
of  plaintiffs'  employes  was  Injured  by  falling  on  said  defective  apron,  for 
which  injury  plalntifts  were  compelled  to  pay  said  employe  damages  In  the 
sum  of  t^a,  the  llmltatton  to  pInliitlfF's  cause  of  action  Is  Ave  years. 

3.  Consideration— Demurrer— A  demurrer  of  defendant  to  plaintiffs'  peti- 
tion should  have  been  sustained  because  It  does  not  allege  that  theie  was 
any  consideration  for  the  promise  or  agreement  made  by  defendants  to  re- 
pair said  apron. 

8.  PleadlDK— Breach  of  contract— An  amended  answer  filed  by  defendant 
alleging  that  the  person  Injured  was  In  the  employe  of  plaintiff  at  the  time 
of  his  alleged  Injury,  which  occurred  on  December  11,  189S,  and  that  plola- 
ttS'B  action  Is  fonnded  on  said  alleged   injuries  to  said  employe,  and  Ift 
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Birred  by  Uinltatlou,  which  they  plend  and  rf  ly  on,  Is  Dot  a  good  plea,  and 
hr  plaintiffs'  demiirrei-  thi-reto  should  have  been  Bustatned,  as  the  plaln- 
ilTs'  action  Is  not  founded  on  th«  Injury  to  hla  employe,  but,  upon  the  fall- 
ire  o[  defendants  to  ooniply  with  their  contract  to  repair  the  apron  by 
^nson  o(  which  plaintiffs  sustained  the  loss  o(  ISU5. 

O'Xoal  and  O'Neal  for  appellants. 

M,  A.,  D.  A.,  and  J.  O.  Sachs  tcj  appellBe. 

Appeal  troui  Jeflersou  Circuit  Court.  Chanc;ciy  Division. 

Opinion  of  the  court  by  Judge  Nunn. 

This  appeal  is  from  a  judgment  of  the  lower  court  in  overruling  a  demur- 
er liO  an  amended  answer  pleaiUng  the  statute  of  limitations,  to  the  cause 
f  action  set  forth  In  appellants'  petition.  The  petition  in  Bubstance  sols 
iirlh  tho  following  facts;  that  appellants  had  rented  from  the  appellee  a 
iu«lness  house  on  the  corner  of  Eighth  and  Main  streets  in  the  city  of  I^u- 
iTille,  for  the  term  of  three  jeare  for  the  purpose  of  oonducliiig  n  wholesale 
[ocery  business  therein.  That  they  discovered  an  Iron  apron,  at  the  sidu 
r  Kightb  street  door,  in  a  dangerous  condition  ;  that  It  was  placed  at  too 
rest  an  Incline  and  mnde  It  dangerous  for  one  passing  merchandise  into 
nd  out  of  the  building,  over  It;  that  they  called  appellee's  attention  to  the 
.irigeoruE  condition  and  Improper  construction  of  this  apron  and  requested 
iiii  to  have  It  changed  or  altered  so  as  to  make  It  safe.  That  he  then  prom- 
^d  and  agreed  to  do  so  wUhIn  a  reasonable  time,  but  did  not  make  such 
bHDge,  or  any  change  In  the  apron,  and  violated  his  promise  and  agreement 
*ilh  refeience  thereto,  and  all-ged  that  one  of  their  epmlnjes,  by  the  name 
f  lireen,  while  In  (be  exorcise  of  bis  duties,  slipped  and  fell  on  this  aproD 
nd  broke  one  of  his  limbs;  that  Breen  brought  an  action  anainst  these  up- 
•'llfints  for,  and  on  account  of  the  dauiaftea  he  had  received  tor  the  Injuries 
tilled,  and  recovered  of  these  appellants  a  judgment,  including  costs, 
mounting  to  K05.  which  they  were  compelled  to  and  did  pay  Breen :  that 
bis  payment  was  the  result  of  the  failure  of  appellee  to  comply  with  his 
njmlsu  and  agreement  to  repair  and  make  safe  this  apron,  and  they  sought 

judf;ment  against  appellee  for  that  sum. 

The  appellee  demurred  to  this  petition,  which  w-.s  overruled.  He  then 
nswered,  making  a  general  denial  of  all  (he  allegations  In  the  pi-titiun  und 
I  another  paragraph  undertook  to  plead  the  statute  of  limitation.  A  de- 
lurrer  was  flled  to  this  paragraph  by  the  appellants,  which  the  court  sus- 
ilned,  and  the  appellee  then  filed  an  amendment  to  this  paragraph  as  fol- 
jws:  "The  defendant,  for  amendment  to  his  answer  herein,  and  to  niak» 
lore  definite,  specific  and  certain  his  plea  of  limitiatlon  herein  sayx  that  P. 
.  Breen  was  a  servant  of  the  plalntiSts  and  in  their  actual  eniployiiient  at 
le  time  of  the  alleged  injury  (o  the  said  Bceun.  This  defendant  says  that 
ie  aliened  Injury  to  Bald  Breen  occurred  on  the  Uth  day  of  December,  1896, 
1  the  city  of  Louisville,  Ey.,  where  said  Breen  was  acting  In  his  capacity 
i  servaDt  and  employe  of  plaintiff  aforesaid  and  this  actiou  is  founded 
□  said  alleged  injuries  to  plaintiff's  servant  and  employe,  Breen,  as  afore 
lid.  This  detandanl  says  that  under  the  law  of  the  statute  of  Kentucky  the 
laiatifffl'  oauseof  action  is  long  since  barred,  and  he  pleads  and  relies  uport 
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the  lav  of  theStnta  o(  Kentucky  In  such  cnBee  made  and  provided  be  a  bar 
t<i  any  recoverj  herein. " 

The  court  erred  In  overrHllng  a  demurrer  to  this  plea  of  the  statute  ot 
Itmltatlone.  The  appellants  hart  no  rlRht  to  maintain  an  action  for  the  In- 
juries Ki  Breen,  their  servant;  this  right  alone  existed  In  Breen,  and  [he 
appellee  is  In  error  when  he  says  that  applelants'  action  Is  founded  on  such 
Injuries.  As  appears  from  the  petition  llvwaH  founded  on  the  Tlolatl^m  ol 
the  alleged  contract  made  by  appellee  with  appellants  to  repair  and  make 
safe  this  iron  apron,  and  on  account  of  such  failure  and  violation  of  ood- 
tract  they  sustained  this  loss  of  tSOG.  If  It  hnd  been  brought  for  the  Injorlei 
to  Breen,  the  twelve 'months'  statute  would  apply,  but  If  It  had  been 
'brought  to  recover  the  I30B,  which  they  had  IcKt  by  reasdn  of  the  breach  ol 
this  contract  or  agreeinent,  then  the  flve-yenrs' stntute  would  apply,  nufl 
this  time  had  not  elapsed  at  the  time  of  the  Institution  of  this  action. 

We  are  of  the  opinion  that  the  court  erred  also  In  overrulinK  the  demnnw 
to  the  petition.  It  1b  not  slated  In  the  petition  that  this  proinise  and  agree- 
ment on  the  part  of  the  appellee  to  repair  and  make  safe  this  apron,  was  In 
writing,  nor  was  there  any  writing  flied  with  the  papers  showing  any  smh 
promise  or  agreement;  therefore,  It  must  be  deemed  that  this  promise  and 
agreement  was  verbal.  Such  being  the  case  it  was  Indispensably  necessary 
4ar  the  appellants  to  have  alleged,  in  tbelr  petition,  a  consideration  for  this 
promise  and  agreement.  There  Is  not  an  Intimation  in  the  pleadings  that 
they  paid  or  promised  appellee  anythlngtA  make  this  repair.  (I  Har,,  S3S; 
9  Mar. ,  IS9  and  S8S. )  Unless  there  was  a  consideration  paid  or  promised  the 
appellee  for  the  making  of  this  repair,  the  appellants  can  not  sustain  their 
action  OD  appellee's  promise  to  repali.  (Elbln  v.  Miller,  78  Ey.,  371;  Pioe- 
tor  V.  Keith,  JB  B.  M. ,  268. ) 

Wherefore  the  judgment  of  the  lower  oourt  Is  i«veraed  and  the  cause  le- 
manded  with  directions  to  sustain  the  demurrer  to  both  the  amended 
answer  and  the  petition. 


REYNOLDS  v.  COMMONWEALTH. 
(Filed  September  98,  I9CM— Not  to  be  reported. ) 

Criminal  law— Instructions-- An  Instruction  vblch  told  the  jury  that  it 
defendant  In  sndden  aSray,  or  In  sudden  beat  and  passion,  without  pievlons 
malice  and  not  in  his  neoessary,  or  apparently  necessary  self-defense,  ibot 
and  killed  daceased,  the  crime  was  manslaughter,  was  proper  where  tlw 
proof  showed  that  appellant  and  deceased  were  In  a  flst  flgbt,  during  wblcb 
appellant  shot  and  killed  bis  adversary. 

Tye  &  Denhani  and  T.  C.  Morrow  tor  appellant. 

14.  B.  Hays,  and  I^oralne  Mix  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  G'Bear. 

In  this  appeal  from  a  judgment  oonvlotlng  appellant  of  manslaughter,  bis 
principal  criticism  ot  the  trial  court's  ruling  Is,  as  to  the  Instruction  deSn- 
Ing  manslaughter.  This  Instruction  told  the  jury  that  It  the  defendanl  in 
sudden  aSray,  or  In  sudden  heat  and  passion,  without  previous  malice,  and 
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wards  and  coDtinueit  to  sustain  frlsDdl;  relations  wicb  tbe  appellant,  and 
for  other  rttasons  not  neceesary  to  mention.  The  olrcum stances  relied  upon 
to  sbow  that  the  oourt  should  have  given  a  ptrepnitorf  Instruction,  were 
sluipl;  adnitsalble  as  tending  to  show  that  she  L-onsented  to  the  net  which 
she  now  alalnis  was  a  rape.  The  jury  might  well  hare  reached  the  counlu- 
Blon  that  the  eemial  sot  was  with  her  consent;  this,  however,  wae  a  quesUan 
for  the  jury,  not  fur  [he  court. 

On  the  trial  of  the  case  the  court  admitted  evidence  tending  to  sbow  that 
the  appellant  endeavored  to  procure  medicines  (or  tbe  purpose  of  producing 
an  abortion  upon  the  prosecutrix,  she  having  become  pregnant.  The  ten- 
dency of  this  evldezice  was  to  show  that  the  appellant  bad  It  in  mind  (« 
ooiumlt  another  offense.  In  admlttintt  this  evidence  the  court  erred.  It  had 
no  legitimate  bearing  upon  the  question  nt  issue.  The  court  admitted  it 
for  the  purpose  of  contrndictloti.  The  accused  admitted  that  he  bad  had 
sexual  intercourse  with  tbe  prosecutrix  at  the  time  she  claims  he  commit!^ 
tbe  rape,  and  declared  that  he  had  had  such  relations  with  her  on  many  oc- 
osslons.  Had  be  denied  that  he  bad  had  sezunl  Intercour^  with  her.  then 
It  would  have  tended  t^i  contradict  bl'-ji.  becaufie  the  jury  nilgbt  have  In- 
ferred that  he  was  not  willing  to  prodijce  an  abortion  unless  he  was  respuD- 
slble  tor  her  condition. 

Tbe  appellant  filed  an  affidavit  and  moved  the  court  for  a  continuance  of 
the  oase.  In  the  affidavit  he  stated  what  certain  absent  witnesses  would 
prove.  The  court  allowed  it  to  be  read  as  a  deposition.  The  affidavit  was 
oompelent  and  material.  During  the  argument  (or  the  Commonwealth,  the 
county  attorney,  In  cniiimenttng  on  the  afflilnvlt  which  was  read  as  a  depo- 
sition, (one  of  the  witnesses  was  named  Gaddis)  said  "that  the  affidavit  of 
Gaddis  was  a  lie  and  they  knew  it.  I  don't  care  who  presents  It."  and  he 
again  said :  "  I  say  the  stntements  Id  the  aflidavlc,  that  Gaddls  had  relations 
with  this  girl,  Is  a  lie,  and  they  knew  It  when  they  made  It."  Objectiuns 
were  made  to  tbe  statements  of  the  attorney,  and  tbe  court  simply  ad- 
monished hliu  to  keep  within  the  record.  The  defendant  was  entitled  to 
have  the  stal«uieuts  made  in  the  affidavit  as  to  what  an  absent  witness 
would  prove  to  be,  considered  by  the  jury  as  the  evidence  cf  the  absent  wit- 
ness. It  was  entirely  improper  for  the  county  attorney  to  endeavor  to  break 
the  force  of  the  testimony  by  stating  thai  tbe  defendant  lied  when  he  mode 
the  affidavit  and  knew  it.  We  think  the  statements  of  the  county  attorney 
were  Improper  and  prejudicial  tu  the  rights  of  Ihe  defendant.  Under  the 
tacts  of  tbis  case  the  defendant,  having  made  the  udmlsslon  that  he  bod  bus- 
talned  Improper  relations  with  his  niece,  was  calculated  to  arouse  a  strong 
feeling  of  condemnation  In  the  jury,  hence  the  remark  of  the  county  attor- 
ney added  to  that  feeling,  because  it  imported  that  he  bad  been  guilty  of  tbe 
offense  of  false  swearing  in  addition  to  the  offense  admitted  by  him.  and  the 
one  which  the  Coiumonwealth  was  endeavoring  to  establish. 

The  judgment  Is  reversed  (or  proceedings  consleteat  with  this  opinion. 
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facta  attending  each  OAK  are  dlSerent,  The  evidence  In  this  action,  how- 
ever, that  the  defendant  was  In  ponsesslon  of  the  stolen  goods  was  sdmlsel- 
ble,  and  If  be  had  not  produced  them,  evidence  that  they  were  found  where 
'defendant  said  the;  were,  was  ndnilsslble. 

W.  H.  Hester,  N.  B.  Haje  and  Lornlne  Mix  for  appellant. 

Appeal  from  Graves  Circuit  Court, 

Opinion  of  the  court  by  Judge  Pay nter. 

The  defendant,  Phillips,  was  Indicted  for  housebreaking  with  Intent  to 
Bteal  therefrom.  On  the  trial  the  attorney  for  the  Commonwealth  Inlro- 
duced  witnesses  and  offered  to  prove  by  them  that  the  defendant  had  uiada 
a  confession  of  guilt,  and  that  on  the  same  da;  produced  the  goods  which 
had  been  stolen  from  the  house  b;  those  who  had  broken  Into  It.  The  court, 
after  hearing  the  wltnessce.  ruled  that  the  confession  was  not  voluntnrr,  be- 
oanse  he  had  been  Improperly  Induced  to  make  It  by  a  police  officer  who 
had  blm  In  cuE^tody,  although  not  under  a  warrjnitt  of  arrest,  but  for  the 
purpose  of  obtaining  a  confession  from  hlm.  The  Improper  Inducement  bf 
the  officer  was  lunde  some  two  hours  before  the  ccnfesslcn  was  made,  and  If 
H  bad  an;  effect  on  the  mind  ol  the  defendant.  It  was  to  Induce  him  to  le- 
torn  the  stolen  goods  to  the  owner,  whereupon  he  made  a  confession  tc  the 
owner  and  offloer. 

If  the  court  did  not  err  In  holding  that  the  Improper  Indncement  was  still 
operating  on  the  mind  of  the  defendant,  and  that  he  was  thereby  Influenced 
to  make  the  confession  of  guilt,  stll]  the  evidence  that  be  was  In  posseseloa 
-ot  the  stolen  goods  and  produced  them,  was  admissible.  Even  If  he  had  not 
prodnoed  them,  and  thty  bad  been  found  where  be  In  the  course  nf  a  con- 
fession said  they  were,  the  evidence  that  they  were  found,  together  with  the 
statement  of  the  accused  as  to  Cbeir  locitlan,  would  have  been  adniUslble. 
XJane  v.  CummonwealCh,  S  Met.,  )i2;  Rector  v  Commonwealth,  -t  Ky.  Lav 
Sep,,  32;  Whitley  V.  Commonweahh.  91  Ry.  Law  Rep.,  S6£fl. ) 

It  is  not  necessary  to  enter  Into  a  discussion  of  the  question  as  to  whether 
the  oonrt  erred  In  reaching  a  conclusion  that  the  confession  hod  been  Im- 
properly obtained,  as  no  rule  can  be  stated  as  to  just  what  will  render  a  con- 
tesslon  voluntary,  as  the  tacts  and  circumstances  attending  each  confessloD, 
are  different.  As  there  cannot  be  another  trial  of  the  case,  the  clerk  will 
certify  this  opinion  to  the  lower  court. 


STANDARD  OIL  CO.  v.  DOYLE, 

(Piled  September  SH,  1904.) 

1.  Pleading— Sufficiency— Conspiracy  tojnjure  another's  busineas-nse  of 
\inlawful  means— Damages— In  an  action  for  damages  by  one  who  alleges 
that  the  defendants  maliciously  conspired  nnd  confederated  tOKether  to  In- 
jure and  destroy  plaintiff's  business,  (who  was  n  rival  of  the  defendants)  by 
the  use  of  unlawful  means  (or  (hat  purpose,  the  conspiracy  becomes  action- 
able and  the  plaintiff  may  recover  for  an;  loss  or  damage  Buffered  In  conse- 
quence thereof, 

8.  Same— It  was  most  oesuredly  unlawful  to  harmsa  and  annoy  plaintiff's 
employes  when  engaged  In  the  discharge  of  their  duties,  in  nelling  and  dis- 
tributing oils  to  plaintiff's  customers,  to  threaten  palntlff's  customers,  to 
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shut  up  their  basiness  if  they  contiDued  to  deal  in  plaintiffs'  oils,  to  cause, 
and  procure  false  and  Injurious  reports  concerning  plaintiff  and  his  busi- 
ness, to  be  circulated  in  Lexingtonr  and  vicinity,  where  plaintiff's  business; 
was  located,  and  to  procure  plaintiff's  arrest  and  prosecution  on  false  charges^ 
in  connection  with  his  business  in  the  sale  of  oils  for  the  purpose  of  es-. 
traofflni^  plaintiff's  customers  and  x>Atrons. 

3.  Reasonable  inference— Where  it  is  shown  by  the  evidence  that  a  purpose, 
was  aooompllshed  by  unlawful  means,  and  when  we  consider  the  relation  of - 
the  parties,  their  manifest  motives  of  self-interest,  the  manner  in  which  the. 
purpose  was  carried  out  and  the  declarations  of  the  parties,  it  is  reasonable. 
to  Infer  that  this  purpose  was  carried  out  by  concert  of  action  and  agree-, 
ment  of  the  defendants. 

4.  Co-conspirator— Declarations— A  conspiracy  having  once  been  estab-. 
lished  or  facts  having  been  adduced  which  justify  the  inference  of  a  con- 
spiracy, the  acts  and  declarations  of  each  conspirator,  made  pursuant  and 
in  furtherance  of  the  conspiracy,  are  competent  evidence  against  all. 

5.  Same — Where  one  enters  into  or  becomes  a  party  to  a  conspiracy  it  mat^^ 
ters  not  how  prominent  or  inconspicuous  a  part  he  may  take  in  the  execu-. 
tlon  of  the  unlawful  puri>08e,  or  the  use  of  the  unlawful  means,  he  is  re-. 
sponsible  to  the  fullest  extent  for  all  that  precedes,  as  well  as  for  all  that 
follows,  in  connection  with  the  plot,  whether  done  by  himself  or  by  one  or 
more  of  his  associates.  The  only  limitation  upon  the  rule,  is,  that  what  is, 
said  and  dona  must  be  said  and  done  after  the  formation  of  the  conspiracy 
and  in  fartherance  and  pursuance  thereof.  But,  what  may  be  said  and 
done  by  any  one  of  the  conspirators  after  the  completion  of  the  purpose  for. 
which  the  conspiracy  was  formed,  can  be  used  only  against  the  one  saying 
or  doin^p  it. 

6.  Depositions— Private  conveyance— Under  section  588,  Civil  Code,  re- 
quirinfir  the  officer  taking  depositions  to  send  them  to  the  clerk  by  mail  or 
private  conveyance,  it  is  lawful  for  the  officer  to  send  them  by  the  Adams. 
Express  Co.,  where  the  agents  of  the  company,  through  whose  hands  they 
Xiassed,  made  affidavit  that  the  depositions  had  not  been  opened  by  them  or 
by  any  person  in  transit. 

7.  Damages— Amount— Inequality— Excessive  —  Province  of  jury— It  is 
within  the  province  of  the  jury  to  determine  from  the  evidence  who  was 
most  in  fault  and  who  would  be  benefitted  most  by  the  formation  and  suc- 
oess  of  the  conspiracy,  and  it  is  reasonable  to  presume  that  this  accounts  for 
the  inequality  of  the  amounts  adjudged,  and  if  it  be  true,  as  the  jury  seems^ 
to  have  determined,  that  the  conspiracy  was  formed  and  in  pursuance 
thereof,  defendants  fraudulently  caused  plaintiff's  oils  to  be  condemned  and 
wilfully  report«^d  to  be  below  the  legal  test,  and  had  plaintiff  arrested  upotk 
the  false  charge  of  selling  condemned  oil,  and  obstructed  and  annoyed 
plaintiff's  employes  when  delivering  oil,  for  the  purpose  of  driving  the. 
plaintiff  out  of  business,  a  verdict  of  $2,h04)  in  damages  against  the  Standard, 
Oil  Company,  and  of  1300  against  C.  B.  Gllmau,  is  not  excessive. 

Breckinridge  &  Shelby  and  E.  L.  Hutchison  for  appellants. 

Morton,' Webb  &  Wilson  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  appeal  is  prosecuted  from  a  judgment  of  the  Fayette  Circuit  Courts 
awarding  appellee  $2,800  in  damages,  against  Standard  Oil  Co.  and  $800 
against  C.  B.  Gilman,  and  involves  some  interesitng  questions.    The  appeK. 
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lants  claim  that  a  cause  of  action  was  not  stated  In  the  petition  and  the 
oouFt  erred  in  Dvemiling  tbelr  demurrer  thereto. 

It  was,  in  HubBtaDoe,  alleged  In  the  petition  that  in  the  spring  of  tbe  year 
1901,  In  the  city  of  LeilngtOD,  Ky.,  the  appellante,  C.  B.  Gilmon  and  M.  F. 
Giifflth,  oomposlng  tbe  flrni  known  as  the  Brilliant  Light  Oil  Co.,  and  the 
Stanilard  Oil  Co.,  a  corporation,  did  uialiclouaty,  unlawfully  and  nlctedly 
coDsplre.  combine,  confederate  and  agree  together,  between  and  among 
themselveB  to  estrange  and  alli*nate  the  aoqualntances,  customers  aad 
patrons  of  tbe  appellee,  to  ruin,  oppress  and  impoverish  the  appellee  and 
drive  him  out  of  tbe  buBiuess  of  selling  and  contracting  for  the  sale  of  oils, 
gasolines,  etc.,  and  to  deprive  him  of  all  benefit  and  profit  under  his  said 
contract,  witb  the  Wilburine  Oil  Works  Co. 

After  eettlnft  out  the  series  of  wrongful  acts,  whiuh  we  will  hereafter  refer 
to,  it  continued  as  follows;  that  each  and  all  of  the  wrongful  acts  were  done 
in  pursuance  of  the  conspiarcj  alli^ged  as  existing  between  and  among  the 
several  defendants,  and  that  by  reason  of  such  conaplmcy  and  of  the  com- 
mission of  the  named  wrongful  acts,  in  furtherance  and  taecution  thereof, 
appellee  had  been  forced  to  give  up  and  quit  the  business  of  buying,  selling 
and  dealing  in  illuminating  oU,  gasolines,  etc..  In  the  city  of  Leiingwn 
ond  vicinity,  and  had  been  forced  to  cancel  bis  contract  with  tbe  Wilburine 
OH  Worlis  Co..  and  had  been  thereby  deprived  of  all  benefit  and  profit  aris- 
ing therefrom,  and  had  t>een  deprived  of  the  opportunity  to  earn  a  livelihood 
for  hiniBeK  and  family,  and  hod  been  wrongfully  prevented  from  engaging 
at  his  own  home  In  the  business  and  vocation  of  his  life,  which  he  had  been 
pursuing  for  many  years,  and  for  which,  from  his  long  eiperlence  therewith 
and  his  eitensive  and  favorable  acqualntJiuce  in  Leiington  and  vicinity,  he 
was  thoroughly  fitted. 

It  Is  contended  that  the  acts  of  appellants,  and  each  of  them,  as  alleged, 
were  legitimate  for  the  purpose  of  building  up  their  own  business  and  as 
aKHinst  the  appellee  as  a  competitor,  and  If  the  appellee  suffered  any  dam- 
ages It  was  damnum  absque  iDJnria  and  cite  the  following  oases  as  sustain- 
ing their  position.  Soulier  V.  MoUauiy,  91  Ky.,  136;  Chambers  v.  Bald- 
win, fli  Ky.,  ISi;  Brewster  v.  Miller  Sons  &  Co,,  101  Ky.,  368;  BaLer  v. 
Metropolitan  Life  Ins.  Co. ,  BB  K j.  Law  Kep. ,  1174 ;  West  Va.  Transportation 
Co.  V.  ataudard  Oil  Co, ,  50  West  Vs.,  6U ;  Continental  Ins,  Co.  v.  Board 
of  Underwriters,  HT  Fed.,  310.  These  cases  are  easily  dlstinguiahed  from  the 
case  at  bar.  ^'he  first  two  cases  cited,  In  efiect,  decide  that  a  third  pany 
can  not  be  made  responsible  in  damages  for  causing  a  party  to  a  contract  to 
break  It,  unless  force  or  fraud  Is  used  in  accomplishing  the  result.  In  such 
oases,  without  an  allegation  and  proof  ot  force  and  fraud,  the  party  breaking 
the  contract  must  be  regarde<l  as  having  broken  It  of  his  own  will  and  for 
his  own  benefit,  and  Is  alone  responsible  to  the  other  party  to  thf  contract  in 
damages.  The  third  case  cited,  in  substance,  decides  that  no  cause  of  action 
arises  In  favor  of  a  person  who  is  refused  the  right  to  purchase  articles 
from  a  dealer;  the  merchant  or  dealer  having  the  lawful  right  to  sell  or  re 
fuse  to  sell  to  whom  he  pleases.  In  the  case  ot  Baker  v.  Metropolllun  Lite 
Ins,  Co.  it  was  sought  to  recover  damoges  from  the  company,  and  charKed  It 
with  maliciously  combining  and  confederating  with  other  companies  to  pre- 
vent him  (Baker)  from  receWlng  employment  as  an  Insurance  agent ol  Lei- 
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iogton  for  the  term  of  two  years,  and  in  pursuance  of  such  conspiracy  the 
Metroix)litan  Co.  discharged  him  from  its  employment,  without  any  fault  on 
his  part,  and  by  reason  thereof  he  had  been  deprived  of  earning  his  liveli- 
hood. The  court  decided  the  case  against  Baker  for  the  reason  that  he  al- 
leged  in  his  petition  that  his  employment  was  for  an  indefinite  length  of 
time,  and  he  had,  therefore,  the  right  to  quit  whenever  he  saw  proper,  and 
the  company  had  also  the  right  to  terminate  the  employment  at  pleasure; 
and  the  court  also  approved  the  principles  announced  in  the  case  of  Brewster 
V.  Miller  Sons  &  Co.  to  the  effect  that  it  is  lawful  in  one  to  decline  to  enter 
into  a  business  undertaking  with  any  one.  The  other  two  cases  referred  to 
do  not  support  appellant's  contention. 

In  the  petition  a  malicious  conspiracy  and  confederation  on  the  part  of 
appellants  to  injure  appellee  in  his  business,  was  charged,  also  the  means 
employed  by  them  to  effectuate  their  purpose  and.  the  injury  and  damage  re- 
sulting to  apx)ellee  by  reason  of  the  alleged  wrongs.  The  charge  of  malicious 
conspiracy,  confederation,  etc.,  against  appellants,  even  if  true,  did  not  give 
appellee  a  cause  of  action  unless  the  means  used  by  them  to  carry  out  their 
purpose,  were  unlawful,  and  that  by  such  means  they  succeeded  in  injuring 
appellee's  business.  Malice  and  bad  motive  alone  do  not  constitute  a  cause 
of  action,  but  where  one  exists  they  only  make  it  worse  for  the  defendants. 
Undoubtedly  one  man  may,  by  fair  methods,  compete  with  a  rival  until  by 
sheer  forcp.  of  c-ompetition,  by  under-selling  or  outbidding  him,  his  own  bus- 
iness is  built  up  to  the  detriment  and  ruin  of  his  rival.  The  damage  in 
such  case  is,  in  the  eye  of  the  law,  damnum  absque  injuria.  But  a  differ- 
ent case  is  presented  where  one  seeks  not  only  to  build  up  his  own  business 
at  the  expense  of  a  rlral's,  but  to  impair,  and,  if  possible,  destroy  that 
rival's  business  by  the  use  of  unlawfiil  means,  by  saying  and  doing  that 
which  he  has  no  lawful  right  to  say  and  do,  in  so  far  as  it  works  loss  and 
damage  to  his  rival.  It  is  also  true  whether  a  conspiracy  formed  for  the 
purpose  of  injuring  or  driving  one  out  of  business  be  lawful  or  unlawful 
fio  far  as  the  purpose  is  concerned,  yet,  where  unlawful  means  are  used  in 
effectuating  that  purpose,  the  conspiracy  becomes  actionable,  and  any  loss 
or  damage  suffered  in  consequence,  may  be  recovered. 

The  petition,  in  apt  words,  alleged  the  conspiracy,  the  means  used  to  effec- 
tuate the  purpose  and  the  resulting  loss  to  appellee.  The  remaining  matter 
to  be  determined  is,  whether  the  alleged  means  used  to  injure  or  drive  ap- 
pellee out  of  business  were  lawful  or  unlawful;  if  lawful,  the  petition  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action;  if  unlawful,  it  did, 
and  the  lower  court  did  not  err  in  overruling  appellant's  demurrer.  That 
part  of  the  petition  which  describes  the  means  used  to  effectuate  their  pur- 
pose is  as  follows:  "By  wanton  and  malicious  interference  with  plaintiff's 
business  and  the  conduct  thereof,  in  obstructing,  harrassing  and  annoying 
plaintiff's  servants  and  employes  while  engaged  in  the  discharge  of  their  re- 
spective duties,  in  selling  and  distributing  oils,  etc.,  to  plaintiff's  custom- 
ers and  patrons,  and  by  wilfully  enticing,  persuading  and  otherwise  in- 
fluencing such  servants  and  employes  to  leave  plaintiff's  employ,  against  the 
will  and  consent  of  plaintiff,  by  threatening  certain  wholesale  customers  of 
plaintiff  to  shut  them  up  in  their  business  if  they  continued  to  purchase  and 
deal  in  plaintiffs'  oils,  etc.,   and  by   threateliing  both  wholesale  and  retail 
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customers  of  plalntlfT,  that  it,  the  Standard  Oil  Co.,  aforesaid,  would  refuse 
to  sell  them  oil,  gasolines  and  other  commodities  dealt  in  by  said  defendant, 
as  long  AB  they  continued  to  purchase  such  articles,  or  any  of  them,  from 
plaintiff ;  by  causing  and  procuring  false  and  injurious  reports  concerning 
plaintiff  and  his  business,  to  be  circulated  in  and  about  the  city  of  Lexiog- 
ton,  and  published  in  certain  of  the  daily  newspapers  of  the  city;  by  caus- 
ing and  procuring  plaintiff  to  be  arrested  on  various  charges  of  violating 
the  ordinances  of  said  city,  and  the  criminal  and  penal  laws  of  the  city  of 
Lexington  and  Commonwealth  of  Kentucky,  and  to  be  prosecuted  therefor, 
and  by  divers  and  sundry  wrongful  acts  to  estrange  and  alienate  the  ac- 
quaintances, customers  and  patrons  of  the  plaintiff,  to  ruin,  oppress  and 
impoverish  the  plaintiff  and  drive  him  out  of  the  business  of  contracting 
for  the  sale  of  oil8,  gasoline,  etc." 

It  was  most  assuredly  unlawful  to  obstruct,  harass  and  annoy  appellee's 
employes  when  engaged  in  the  discharge  of  their  duties  in  selling  and  dis- 
tributing oils  to  appellee's  cuHtomers;  to  threaten  customers  of  appellee  to 
shut  them  up  in  their  business  if  they  continued  to  deal  in  appellee's  oils: 
to  cause  and  procure  false  and  injurious  reports  concerning  appellee  and 
his  business  to  be  circulated  In  Lexington  and  vicinity,  and  to  procure  ap- 
pellee's arrest  and  prosecution  on  false  charges  in  connection  with  his  bus- 
iness in  the  sale  of  oils,  for  the  purpose  of  estranging  and  alienating  the 
acquaintances,  customers  and  patrons  of  appellee.  (60  Wis.,  483;  42  Hun., 
153;  62  N.  J.  L.,  284;  46  Am.  Rep.,  879;  49  Am.  Rep.,  666;  6  W.  Va.,  611.) 

The  appellant's  claim  that  the  court  erred  in  refusing  to  give  a  peremp- 
tory instruction  on  their  behalf  at  the  close  of  appellees'  evidence,  and  at 
the  close  of  all  the  evidence.  The  testimony  is  voluminous  and'  mostly  cir- 
cumstantial. That  introduced  by  appellee  tended  to  show  the  following 
state  of  facts;  that  appellee,  prior  to  April,  1901,  had  been  In  the  employ  of 
the  appellant,  the  Standard  Oil  Co.  for  fifteen  or  twenty  years  in  the  sale  of 
oil,  etc.,  In  the  city  of  Lexington  and  vicinity.  At  the  date  named, Doyle 
resigned  as  its  agent,  and  made  an  arrangement  with  the  Wilburine  Oil 
Works  Co.,  of  Cincinnati,  to  furnish  him  oils  for  sale  in  that  city  and  vicin- 
ity. He  was  furnished  this  oil  in  carload  lots  and  did  a  thriving  business 
in  the  months  of  May,  June  and  a  part  of  July.  He  sold  or  contracted  one 
carload  of  the  oils  to  M.  F.  Griffith,  a  party  defendant  to  this  action,  who 
was  in  the  business  of  selling  and  distributing  oils  under  the  name  of  The 
Brilliant  Light  Oil  Co.  Dolye  sold  other  oils  to  wholesale  and  retail  deal- 
ers. 

Some  time  in  the  month  of  June,  one  Bonnycastle,  representing  the 
Standard  Oil  Co.,  arrived  in  the  city  of  Lexington  to  look  after  the  business 
interests  of  the  Standard  Oil  Co.  in  Kentucky,  by  increasing  its  sales  ot  oil, 
by  making  for  it  new  customers  and,  if  possible,  to  regain  the  customeis 
lost  by  reason  of  Doyle's  connection  with  the  Stendard  Oil  Co.  having 
been  severed.  According  to  his  statement,  he  first  approached  appellant, 
C.  B.  Oilman,  who  was  the  oil  inspector  for  Fayette  county,  for  aid  and 
advice.  They  concluded  that  the  best  thicg  to  do  was  to  furnish  wagons 
and  oil  to  one  Fisher,  who  was  deputy  oil  inspector  under  Gilinan,  to  sell 
and  distribute  oil  in  opposition  to  Griffith  who  was  running  the  Brilliant 
Light  Oil  Co.  Immediately  after  this  Bonnycastle  and  cue  Guthrie,  another 
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agent  of  the  Standnrd  Oil  Co. ,  went  to  the  house  of  Qrlffith  and  asked  him  why 
he  had  quit  buying  oil  of  the  Standard  Oil  Co.,  and  Griffith  told  them  that . 
tbeoompany  had  not  treated  him  right  by  not   giving   him  a  sufficient  le^- 
bate.    They  then  proposed  that  if  he  would  ship  bacic  the  oil  he  hachpar^- 
ohased   from  Doyle  they  , would  then  consider  giving  him  a  rebate  of lone  *• 
cent  per  gallon,  and  also  that  if  he  did  not  ship  the  oil  back,  that  they  wionld  i 
pat  wagons  on  the  route  in  opposition  to  him  and  ruin  his  trade.    As  a*  «»— 
suit  of  this  and  subsequent  conversations,  Griffith  returned   the  oil  he  had 
purohasod  from  Dolye,  and  formed  a  partnership  with  appellant,  Gilmant. 
and  they  continued  in  partnership,  under  the  name  of  The  Brilliant  Light '^ 
Oil  Co.  for  six  months,  when  Oilman   bought  Griffith's  half  interest  In  th»- 
business.    During  this  partnership  and  afterwards,  Fisher,  who  was  the  de^ 
puty  oil  inspector,  was  secretary  and  treasurer  of  the  concern.    They  re* 
oelved  two  wagons  from  the  Standard  Oil  Co.  to  be  used  in  peddMng  the  t 
company's  oils. 

Appellee's  evidence  tends  to  show  that  they  were  furnished  without  charge^, 
while  appellant's,  that  they  were  purchased.    These  wagons  were  run  by- 
drivers  of  the  Brilliant  Light  Oil  Co.  in  opposition  to  the  appellees'  wagons^ 
and  the  proof  of  applelee  shows  that  they  obstructed,  annoyed  and  harassed 
the  driver  of  appellee  by  following  him  and,  some  times  getting  in  front  or 
him  and  stopping  at  every  place  where  appellee's  driver  stopped.  Some  tlmes^ 
going  into  the  residence  with  appellee's  driver  and  there  offering  to  sell  oiK 
at  a  cheaper  rate  and  offering  to  give  their  oil  without  charge,  if  they  would ; 
not  buy  oil  of  appellee.    In  one  or  two  instances  cursing  and  abusing  the  - 
driver  of  appellee.    Sometimes  they  would  stand   for  hours  atone  plac»: 
awaiting  the  movement  of  appellee's  driver.    It  was  in  proof  that  this  con- 
duct of  the  drivers  of  the  Brilliant  Light  Oil  Co.,  was  authorized  and  dl* 
reoted  by  the  appellant,  Oilman.    Oilman   stated  that  he  did  not  authorise- 
the  abuse,  nor  any  of  the  improper  conduct,   but  stated  that  the  Brilliant 
Light  Oil  Co.  had  their  cans  dei)Oftitedat  different  residences  throughout  the  • 
city,  and  they  did  rTlrect  the  drivers  to  fuUuw  up  the  drivers  of  appellee  and 
see  to  it,  that  the  oils  sold  by  the  apiiellee  Idc  not  deposited  in  their  cans,  and  > 
if  the  people  at  the  places  where  their  cnns  were  deposited  did  not  desire 
to  continue  to  trade  with  the  Brilliant  Light  Oil  Co.,  then  to  take  up  their  • 
cans.    That  the  following  up  of  appellee's  driver  was  continued  only  for 
a  day  and  a  half. 

Appellee's  proof  shows  that  in  some  Instances  Oilman's  drivers  persisted, 
in  this  conduct  at  places  where  the  Brilliant  Light  Oil  Co.  had  no  cans  on.  • 
deposit.  Appellee  proved  that  after  he  discovered  that  the  Standard  Oil  Co. 
had  made  an  arrangement  or  contract  with  appellant,  Oilman,  the  oil  in- 
spector of  Fayette  county,  to  receive  and  dispose  of  its  oils  in  competitos. 
with  him,  he  then  became  fearful  that  his  oils  would  not  receive  a  fair  In- 
speotion  at  the  hands  of  his  rival  in  business,  and  he  had  the  next  carload  of 
oil  run  across  from  Cincinnati  to  Ludlow,  in  Kenton  county,  and  there  in- 
speoted  by  the  oil  inspector  of  Kenton  county  and  then  shipped  on  to  hin» 
at  Lexington.  When  this  car  reached  Lexington,  appellant  and  his  deputy,. 
Fisher,  Inspected  it.  Fisher  first,  and  afterwards  appellant,  and  they  re- 
ported that  it  was  below  the  test  of  180  deg.  F.  The  Kenton  county  inspec- 
tor reported  that  it  was  above  the  legal  test.    When  appellee  learned  of  thai'* 
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iiotion  of  the  appellant  and  his  assistant  he,  with  a  friend,  took  samples  of 
this  oil  from  four  or  five  barrels  to  the  A.  &  M.  College,  and  there  had  Profs. 
Scovel  and  Peters,  export  chemists,  make  the  test  and  they  found  it  iilx)ve 
the  legal  test,  and  on  the  next  day  Oilman  and  li.  J.  O'Mahoney,  an  ex-oil 
inspector  for  that  county,  took  samples  of  this  oil  and  made  tests  theniselves, 
-and  had  the  same  chemists,  Soovel  and  Peters,  make  tests  of  it,  and  they 
-'^ound  that  the  oil  would  burn  at  129  Deg.  F.  Gilman  then  branded  this 
>oarload  of  oil  and  condemned  it  as  unsafe  for  illuminating  purposes.  Then 
Oilman  caused  his  deputy,  Fisher,  who  was  also  a  deputy  clerk,  to  issue  a 
summons  ngainufc  appellee  to  appear  before  the  court  to  show  cause  why  lie 
should  not  be  punished  for  selling  unsafe  oils.  At  the  time  of  the  issual  of 
this  summons,  appellee  was  in  the  State  of  Illinois  visiting  his  father.  On 
his  return  the  summons  was  served  and  on  motion  of  defendant  it  was  dis- 
missed for  the  reason  that  it  was  Illegally  issued.  Then  appellant.  Oilman 
appeared  before  a  magistrate  and  made  affidavit  and  caused  a  warrant  to 
be  issued  against  appellee,  charging  him  with  selling  and  offering  to  sell  un- 
safe and  condemned  oils.  On  the  trial  of  this  case  before  County  Judge 
Bullock,  the  court  selected  two  persons  to  select  four  or  five  samples  of  this 
condemned  oil,  and  had  them  brought  into  court,  and  there  had  tests  made 
in  his  presence  by  Gilman,  O'Mahoney,  B.  Tansey,  the  inspector  for  Kenton 
county,  and  Profs.  Scovell  and  Peters.  After  hearing  all  the  evidence  and 
witnessing  these  tests  he  dismissed  the  charge  against  appellee.  After  Gil- 
man condemned  this  carload  of  oil  he  reported  verbally  and  in  writing  to 
the  customers  of  appellee,  that  the  oils  had  been  condemned,  and  that  they 
must  not  buy  it  or  ttell  it,  that  if  they  did  they  would  be  prosecuted  for  it. 
After  this  notice,  these  customers  of  appelllee  did  not  sell  any  more  of  Uiis 
oil  nor  purchase  any  more  oil  from  him. 

It  was  shown  that  the  next  carload  of  oil  that  was  shipped  to  appellee  was 
tested  by  Gilman  and  his  assistant  and  showed  that  it  was  above  the  legal 
test,  as  was  reported  by  the  inspector.  Appellee  introdaced  as  a  witness 
one  Haffey,  who  was  formerly  in  the  employ  of  the  Brilliant  Light  Oil  Co., 
who  stated  that  before  this  carload  of  oil  was  condemned  by  Gilman  and 
his  assistant,  he  was  present  and  in  a  conversation  which  took  place  in  the 
office  of  the  Brilliant  Light  Oil  Co. ,  when  Gilman  said  to  the  witness  and 
Bonnycnstle,  the  agent  of  the  Standard  Oil  Co.,  that  appellee  had  not  treat- 
ed him  right  in  having  this  oil  inspected  in  Kenton  county  and  trying  to 
cut  him  out  of  his  fees  for  inspection,  and  then  remarked :  "I  dont  think  it 
will  stand  the  test  anyhow  and  I  will  condemn  it. '  Bonnycastle  then  said, 
*' Condemn  it  and  we  will  see  you  through  it. "  Appellee  also  introduced 
one  W.  C.  Chipps,  who  stated  that  he  was  in  the  employ  of  the  Standard 
Oil  Co.  in  Louisvilieat  the  time  this  competition  arose  between  appellee  and 
appellants,  but  soon  thereafter  ceased  his  connection  with  the  company  and 
went  to  the  city  of  Chicago  and  engaged  in  the  oil  business  with  another 
company.  That  he  returned  to  Lou isi vile  in  August  or  September  of  the 
same  year  and  visited  the  ofHce  of  appellant.  That  while  he  was  there  be 
remarked  to  Capt.  Harrison,  who  was  the  manager  for  the  appellant  for  the 
State  of  Kentucky,  *'I  understand  that  John  Bonnycastle  is  now  agent  for 
the  company  at  Lexington."  He  made  an  afSrmative  reply  and  I  then 
asked  him  how  Mr.  Doyle  was  getting  along   in  the  oil  business  there,  and 


STANDABD  OIL  00.  V.  DOTLE.  551 

he  replied,  "11;  has  beeD  reduced  to  a  minimum,  as  we  made  hrrangementii 
with  some  peddlers  that  were  already  there  and  furnished  them  wagons  and 
oil  and  put  them  out,  and  that  soon  settled  the  matter." 

The  proof  also  showed  that  during  this  contest  for  supremacy  in  the  oil 
business  at  Lexington,  that  Bonnycastle  and  Gilman  were  often  together  in 
private  conversation,  each  visiting  the  others'  office  frequently.     It  was  also 
In  proof  that  Bonnycastle,  about  the  time  this  oil  was  condemned,  stated  to 
one,  J.  "R.  Dodd,  a  grocery  merchant,  who  bought  oil  from  appellee,  that  in 
the  event  he  continued  to  buy  oil  from  the  appellee  that  he,   Bonnycastle, 
would  stop  his  wagon  from  delivering  oil  to  him.     He  also  told  one   Mar- 
tin, another  grocery  merchant,  that  he  conld  not  buy  oil  from  both  parties. 
If  he  bought  Doyles  oil  he  could  not  get  any  more  from  the  Standard  Oil 
<jO.     This  evidence,  the  statements  of  Bonnycastle  to  the  customers  of  appel« 
lee,  was  not  introduced  for  the  purpose  of  showing  illegal  acts  on  the  part 
of  appellant  company,  for,  as  stated,  it  had  the  right  to  sell  or  refuse  to  sell 
its  products  to  whom  it  pleased,  but  it  was  introduced  to  show  the  connec- 
tion bewteen  it  and  those  composing  the  firm  of  the  Brilliant  Light  Oil  Co. 
«s  a  circumstance  tending  to  show  the  conspiracy  charged  in  the  petition. 
It  appears  from  all  the  testimony  of  appellee  that  he  was  injured  and  dam- 
Aged  in  his  business  by  unlawful  means  used  by  appellants. 

While  the  evidence  was  conflicting  upon  all  the  questions  at  issue,  and  es- 
pecially upon  the  issue  of  conspiracy,  yet  we  are  of  the  opinion  that  there 
was  sutBcient  evidence  upon  that  i)oint  to  authorize  a  submission  to  the 
Jury.  A  conspiracy  is  a  combination  between  two  or  more  persons,  by  con- 
oerted  action,  to  accomplish  an  unlawful  purpose  or  to  accomplish  a  lawful 
purpose  by  unlawful  means.  It  Is  sh6wn  by  the  evidence  that  a  puxix)ge 
was  accomplished  by  unlawful  means,  and  when  we  consider  the  relation 
of  the  parties,  their  manifest  motives  of  self-interest,  the  manner  in  which 
the  purpose  was  carried  out  and  the  declarations  of  the  parties,  it  is  reason- 
Able  to  infer  that  this  purpose  was  accomplished  by  concert  of  action  and 
agreement  of  appellants. 

Appellants  complain  that  the  court  permitted  statements  made  by  appel- 
lant, Gilman,  to  be  considered  against  himself  and  appellant.  Standard  Oil 
Co.  jointly,  and  statements  made  by  the  agents  of  the  company  to  be  consid- 
«red  A8  against  Gilman.  This  was  done  upon  the  idea  that  there  were  suffi- 
cient circumstances  and  evidence  shown  and  introdaced  to  authorize  the 
jniy  to  find  that  a  conspiracy  actually  existed  between  appellants.  The  con- 
spiracy being  once  established,  or  facts  having  been  adduced  which  justify 
the  inference  of  a  conspiracy,  the  acts  and  declarations  of  each  conspirator 
made  pnrsnant  to  and  in  furtherance  of  the  conspiracy,  are  comx)etent  evi- 
dence ai^ainst  all. 

It  matters  not,  in  either  case,  when  one  enters  into  or  becomes  a  x)arty  to 
the  conspiracy,  how  prominent  or  inconspicuous  a  i)art  he  may  take  in  the 
execution  of  the  unlawful  purpose,  or  the  use  of  the  unlawful  means,  he  is 
responsible  to  the  fullest  extent  for  all  that  precedes  as  well  as  all  that  fol- 
lows in  connection  with  the  plot,  whether  done  by  himself  or  by  one  or  more 
of  bis  associates.  The  only  limitation  upon  the  rule  is,  that  what  is  said 
and  done  must  be  said  and  done  after  the  formation  of  the  conspiracy  and 
In  fnrtherance  and  in   pursuance  thereof.    Of  course  what  may  be  said  or 
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done  by  any  one  of  the  conspirators  after  the  completion  of  the  purpose  for 
which  the  conspiracy  was  formed,  can  be  used  only  against  the  one  saying^ 
or  doing  it.  The  main  contentions  of  appellants  are,  that  the  petition  did 
not  state  a  cause  of  action  and  that  the  proof  did  not  authorisse  the  submis- 
sion  of  the  case  to  the  Jury. 

The  lower  court  did  not  agree  with  them,  and  gave  to  the  jury  seven  in- 
structions which  were  admirably  drawn  and  met  every  phase  of  the  issue» 
involved,  and  if  erroneous  in  any  particular,  it  was  because  one  or  two  of 
them  may  have  been  more  favorable  to  appellants  than  they  were  entitled; 
to.  The  oourt,  in  these  instructiouns,  did  not  authorize  the  jury  to  find  any^ 
damages  for  appellee  for  any  loss  sustained,  if  any,  by  the  breaking  of  his* 
arrangement  or  contract  with  the  Wilburine  Oil  Works  Co.,  and,  therefore, 
appellants  have  not  cause  for  complaint  upon  this  point..  The  appellanta 
also  complain  that  the  lower  oourt  erred  in  not  a  suppressing  the  depositions 
of  Oarrie  Shrader  and  W.  G.  Chipps,  because  they  were  transmitted  from 
the  examiner  at  Louisville,  the  plaoe  where  they  were  taken,  to  the  clerk  of 
the  Fayette  Circuit  Court  at  Lexington,  where  the  action  was  pending,  by 
the  Adams  Express  Co. 

Soetion  588,  of  the  Civil  Code,  requires  that  the  ofBcer  taking  the  deposi- 
tions shall  deliver  them  to  the  clerk  of  the  court  in  which  the  action  is- 
pending,  or  send  them  by  mail  or  private  conveyance.  If  sent  by  private 
conveyance,  the  person  by  whom  sent  must  make  oath  that  they  were  not 
opened  by  him  or  any  one  else  in  their  transit.  In  this  case  the  officer  tak- 
ing the  depositions  made  affidavlG  as  to  the  individual  agent  of  the  express, 
company  to  whom  she  delivered  the  depositions,  and  this  agent,  with  all 
others  of  the  express  company  into  whose  hands  the  depositions  passed,  to  the 
time  they  were  delivered  to  the  clerk  of  the  Fayette  Circuit  Court,  made 
affidavit  that  the  depositions  had  not  been  opened  by  them  or  any  person  in 
transit.  The  clerk  made  affidavit  that  the  depositions  reached  him  in  a- 
sealed  envelope  directed  to  him,  as  clerk,  with  an  endorsement  showing  the 
style  of  the  action  and  contained  depositions.  This,  in  our  opinion,  met  the 
requirements  of  the  Code  and  is  not  in  conflict  with  the  opinion  in  the  case 
of  Breeding,  &c.  v.  Stamper,  18  B.  M. ,  176.  This  opinion  construed  sec- 
tion 6i6  of  the  Civil  Code  of  1854.  which  is  unlike  the  present  Code.  The 
Code  of  1854  did  not  authorize  depositions  to  be  transmitted  by  private  con- 
veyance. 

It  is  shown  by  the  bill  of  exceptions  that  after  the  case  was  submitted  to- 
the  jury,  they  returned  to  the  court  room  and  asked  for  information,  to  wit: 
"If  the  jury  believe  that  three  were  in  a  conspiracy  can  they  find  against 
two  of  them  and  leave  the  other  one  out. ' '  The  court,  in  response  to  that- 
question,  said  to  the  jury,  *'If  the  evidence  in  the  case,  under  the  law  as  ia 
given  by  the  court,  shows  that  three  defendants  ware  in  a  oonsplrauy,  and 
that  the  plaintiff,  under  the  law  and  facts  in  this  case,  is  entitled  to  a  ver- 
dict against  all  three,  the  jury  should  so  find.  The  jury  may,  however,  if 
they  think,  that  under  the  law  and  facts  In  this  case,  such  verdict  is  war- 
ranted, find  a  verdict  against  the  different  defendants  in  different  amountSr 
etc." 

Appellants  say  that  this  last  part  is  not  responsive  to  the  question  asked 
by  the  jury  and  was  prejudicial  to  them.    We  do  not  so  understand  It.    Th» 
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^N)urt  stated  an  undoubted  proposition  of  law,  as  had  already  been  stated  in 
the  fifth  instruction,  and  this  oral  re-statemont  of  the  proposition  by  the 
court  could  not  have  been  prejudicial  to  the  defendant's  riffhts.  At  least 
not  to  such  an  extent  as  would  authorize  a  reversal  of  the  case.  The  objec* 
tion  to  and  criticism  of  the  argument  of  appellee's  counsel  in  his  closing  re- 
marks to  the  jury,  are  not  well  taken.  The  effects  of  the  remarks  objected 
to  amounted  only  to  his  opinion  of  the  great  desire  of  the  Standard  Oil  Co. 
to  relieve  itself  of  a  competitor  in  the  oil  business  in  the  city  of  Lexington. 

Appellants  also  complain  of  the  amount  of  inequality  of  the  verdict,  and 
-claim  that  it  is  an  evidence  of  passion  and  prejudice  on  the  part  of  the 
jury.  It  was  within  the  province  of  the  jury  to  determine  from  the  evidence 
who  was  most  in  fault  and  who  would  be  benefitted  most  by  the  formation 
and  success  of  the  conspiracy,  and  it  is  reasonable  to  presume  that  this  ac* 
'Counts  for  the  inequality  of  the  amounts  adjudged  against  appellants. 

If  it  be  true,  as  the  jury  seems  to  have  determined,  that  this  conspiracy 
-was  formed  and  in  pursuance  thereof  the  appellants  fraudulently  caused  ap- 
pellee's oils  to  be  condemned,  and  willfully  reported  the  oils  to  be  below  the 
legal  test,  when  they  knew  or  had  reason  to  believe  that  they  were  not  below 
the  test,  and  had  appellee  arrested  upon  the  false  charge  of  selling  oon- 
-demned  oil  and  obstructed,  harassed  and  annoyed  appellee's  driver  when 
delivering  his  oil,  for  the  purpose  of  injuring  and  driving  appellee  out  of  the 
business  of  selling  oils,  we  can  not  say  that  the  verdict  is  excessive. 

Perceiving  no  error  prejudicial  to  the  substantial  rights  of  appellants,  the 
Judgment  of  the  lower  court  is  affirmed. 

Whole  court  sitting. 


HALL  V.  HALL. 
(Filed  September  98,  1904. ) 

1.  Husband  and  wife— Mortgage  on  wife's  lai^d— Duress  of  husband— SurQ- 
"ty  Of  wife— Limitation — Appellant,  with  her  husband,  executed  a  note  to  ap- 
pellee secured  by  mortgage  on  her  land.  In  this  suit  against  her  and  the 
administrator  of  her  deceased  husband  to  recover  upon  the  note  and  en- 
force the  mortgage,  her  defense  was  that  her  signature  to  the  mortgage  had 
been  obtained  by  the  duress  of  her  husband,  and  that  she  was  surety  only  on 
the  note  and  was  released  by  the  seven  years'  statute  of  limitation.  Held— 
Even  though  she  had  been  induced  by  the  fraud  of  her  husband  to  sign  and 
deliver  the  mortgage,  yet  her  subsqeuent  admission  before  the  officer  taking 
her  acknowledgment,  that  she  had  voluntarily  executed  it  for  the  purpose 
of  giving  it  validity,  and  appellee,  in  ignorance  of  the  truth,  and  relying 
upon  the  officer's  certificate  of  her  acknowledgment,  parted  with  the  con' 
sideration,  bhe  is  bound. 

2.  Same— Appellant's  plea  of  duress  is  not  good  because  it  fails  to  allege 
that  the  creditor  at  the  time  he  accepted  the  Liortgage,  knew  offher  alleged 
coercion  by  her  husliand,  and  a  demurrer  to  that  part  of  her  answer  was 
properly  sustained. 

8.  Certificate  of  officer— To  avoid  the  certificate  of  an  officer  on  the  ground 
of  fraud  practiced  by  the  party  benefitted,  it  must  appear  that  the  grantee 
in  the  instrument  was  guilty  of  the  fraud  or  had  knowledge  or  notice  of  it 
^before  the  transaction  was  completed. 

1  Rights  of  married  women— Surety— Pledge— Under  section  2127,  Ken* 
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tucky  Statutes  (Act  March  15,  1894),  providing  that  *'do  part  of  a  married 
woman's  estate  shall  be  subjected  to  *  *  *  answer  for  the  debt,  default 
or  misdoing  of  another,  including  her  husband,  unless  such  estate  shall  have 
been  set  apart  for  that  purpose  by  deed  or  mortgage,"  married  women  aa 
to  becoming  sureties  were  left  precisely  as  they  were  before  the  adoption  of 
the  statute,  and  it  is  impossible  now  as  it  was  then  for  a  married  woman 
to  become  personally  bound  as  surety  for  any  one,  but  she  may  bind  her 
specific  estate  by  an  appropriate  conveyance  or  pledge.  That  did  not  consti- 
tute her  a  surety,  nor  could  she,  against  such  conveyance,  be  availed  of 
the  seven-years'  statute  of  limitation  for  the  benefit  of  sureties. 

5.  The  demurrer  should  have  been  overruled  to  appellant's  plea  of  cover- 
ture so  far  as  it  presented  that  fact  as  a  defense  of  her  personal  liability,, 
and  a  personal  judgment  should  not  have  been  rendered  against  her. 

Clay  Sr  Hardin  for  appellant. 

B.  L.  Greene  and  A.  G.  Tharp  for  appellee. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

Appellant,  Lucy  Hall,  with  her  husband,  W.  F.  Hall,  executed  a  note  U> 
appellee,  secured  by  mortgage  upon  appellant's  land.  In  this  suit  against 
appellant  and  the  administrator  of  her  deceased  husband,  to  recover  upon 
the  note  and  to  enforce  the  mortgage,  appellant's  defense  was  that  her  sig- 
nature to  the  mortgage  had  been  obtained  by  the  duress  of  her  husband, 
and  that  she  was  a  surerty  only  in  the  note,  and  as  more  than  seven  years 
had  gone  since  the  note  was  due,  she  and  her  estate  were  released  by  the 
statute  of  limitation  applicable  to  sureties.  (Section  2661,  Kentucky  Stat- 
utes.) 

The  duress  of  the  husband,  by  which  he  procured  his  wife  to  mortgage  her 
land  to  secure  his  debt,  is.  if  true,  as  pleaded,  a  fraud  upon  her  rights,  and 
would  vitiate  the  transaction.  The  mortgage  would  be  voidable  by  her  at 
any  time,  unless  she  had  thereafter  ratified  it,  or  have  estopped  herself  from 
contesting  its  validity.  So  far  as  the  pleadings  show,  the  consideration  for 
the  note  and  mortgage  was  simultaneous  with  their  execution.  It  is  not 
alleged  that  appellee  knew  at  that  time,  or  had  notice  then,  that  the  mort- 
gage as  signed  and  acknowledged  by  appellant,  as  shown  by  the  county 
court  clerk's  certificate,  was  not  her  free  and  voluntary  act.  The  law  is  that 
the  clerk  was  obliged  to  read  and  explain  the  instrument  to  the  feme  covert 
not  in  the  presence  of  her  husband,  and  if  she  thereupon  acknowledged  that 
she  freely  and  voluntarily  signed  it,  it  was  his  duty  to  certify  to  that  fact, 
whereupon  the  instrument  was  admissible  to  record  so  as  to  pass  her  title 
according  to  its  expressed  intent.  In  this  case  the  clerk's  certificate  fully 
imports  his  compliance  with  the  statutory  requirements.  The  natural  and 
proper  effect  of  which  is  an  assurance  in  the  most  solemn  and  deliberate 
form  of  the  truth fulnesss  of  the  facts  recited  In  the  certificate.  Even  though 
appellant  had  been  induced  by  the  fraud  of  her  husband  to  sign  and  deliver 
the  mortgage,  yet  if  she  subsequentljr  admitted  that  she  had  voluntarily 
executed  it,  for  the  purpose  of  giving  it  validity,  and  appellee  in  ignoranoe 
of  the  truth,  but  relying  upon  the  officer's  certificate  of  her  acknowledg- 
ment, parted  with  the  consideration,  she  is  bound. 

It  is  not  claimed  that  the  officers'  certificate  is  a  mistake.    It  is  admitted 
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on  the  contrary,  that  it  is  true.  Its  legal  efifeot  Is  to  establish,  beyond  fut- 
ure controversy,  the  facts  required  therein  to  be  stated  and  done.  Every 
person  subsequently  dealinii;  with  that  title  may  rely  implicitly  on  the  verity 
of  the  certiflcate  of  the  otflcer.  (Harpendings  Ez'or  v.  Wylie,  14  Bush,  880; 
Coz  V.  Gill,  83  Ky.,  669.)  Latent  equities  and  facts  that  would  impeach  the 
certified  act,  must  yield  to  the  public  policy  that  establishes  land  titles  upon 
a  permanent  basis.  Section  8760,  Kentucky  Statutes,  is  that  '*no  fact  offi- 
cially stated  by  an  officer  in  respect  of  a  matter  about  which  he  is  required 
by  law  to  make  a  statement  in  writing?,  either  in  the  form  of  a  certificate, 
return  or  otherwise,  shall  be  called  in  question,  except  upon  the  allegation 
of  fraud  in  the  party  benefitted  thereby,  or  a  mistake  on  the  part  of  the  offi- 
cer," unless  in  a  direct  proceeding  against  the  officer  or  his  sureties. 

In  the  two  cases' just  cited  (Harpending  v.  Wylie;  and  Cox  v.  Gill)  it  was  held 
that  when  the  officer  certified  to  the  feme  covert's  acknowledgment.  It  could 
not  be  collaterally  impeached  by  her  on  the  ground  that  her  husband  had 
been  present  (presumably  exercising  some  act  of  coercion  thereby)  or  that  it 
had  been  acknowledged  in  {^different  county  from  that  stated  in  the  certificate. 

In  Aultman  Taylor  Co.  v.  Frazure,  95  Ky. ,  439,  where  it  was  X)ermitted  to 
impeach  the  certificate  of  acknowledgment  by  showing  that  it  was  in  the 
presence  of  the  husband  of  the  feme  covert,  and  by  his  coercion,  it  ap- 
pears that  the  mortaggee's  agent  was  also  present  and  participating  in  the 
efforts  to  overcome  the  reluctant  wife's  refusal  to  mortgage  her  property. 
To  avoid  the  certificate  on  the  ground  of  fraud  practiced  by  the  party  bene- 
fitted, it  uiusc  appear  that  the  grantee  in  the  instrument  attacked  was 
guilty  of  the  fraud,  or  had  knowledge  or  notice  of  it  before  the  transaction 
was  completed.  The  instrument  was  solely  for  his  benefit.  That  another 
incidentally  derived  benefit  through  the  transtiction  and  committed  fraud 
in  inducing  It,  cannot  alone  satisfy  the  requirement  of  the  statute  just 
quoted.  Appellant's  plea  of  duress  is  not  good,  because  it  fails  to  allege 
that  the  creditor,  at  the  time  he  accepted  the  mortgage,  knew  of  her  alleged 
coercion  by  her  husband.  The  demurrer  to  that  part  of  the  answer  was, 
therefore,  properly  sustained. 

Section  2127,  Kentucky  Statutes,  being  the  act  of  March  16,  1894,  giving  to 
married  women  the  right  to  control  their  property,  and  to  contract  with 
reference  thereto,  contains  this  limitation:  "No  part  of  a  married  woman's 
estate  shall  be  subjected  to  the  xiayment  or  satisfaction  of  any  liability  upon 
a  contract  made  after  marriage,  to  answer  for  the  debt,  default  or  misdoing 
of  another,  including  her  husband,  unless  such  estate  shall  have  been  set 
apart  for  that  purpose  by  deed  or  mortgage  or  other  conveyance. ' ' 

It  has  been  frequently  and  uniformly  held  since  the  adoption  of  the  above 
statute,  that  the  only  way  in  which  a  married  woman  could  bind  her  estate 
as  security  for  another  was  by  pledging  it.  (Postell  v.  Crumbaugh,  23  Ky. 
Law  Rep.,  2198;  Deposit  Bank  v.  Stitt,  21  Ky.  Law  Rep.,  671.  107  Ky.,  49; 
Bassell  v.  Hice,  19  Ky.  Law  Bep.,  1618.)  The  purpose  ot  the  statute  was 
to  enlarge  the  rights  of  married  women  with  respect  to  their  property  and 
their  contractual  capacity.  But  as  to  becoming  sureties,  they  were  left  pre- 
cisely as  they  had  been  for  many  years  before  the  adoption  of  the  statute, 
supra. 

In  Hobson  v.  Hobson,  8  Bush,  635,  citing  a  number  of  earlier  cases  from 
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this  court,  it  was  said  that  the  right  of  the  married  woman,  under  our  stat- 
utes regulating  conveyances,  to  alienate  or  convey  her  general  estate,  even 
by  deed  or  mortagge,  to  secure  the  prior  debts  of  her  husband,  is  now  too 
well  settled  to  admit  of  doubt;  but  it  was  there  denied  that  her  attitude  was 
that  of  a  surety  for  him   in  the  meaning  of  the  statute.    It  is  impossible 
now,  as  it  was  then,  for  a  married  woman  to  become  personallly  bound  as 
•  Eurety  for  any  one.    Nevertheless  she  may  now,  as  she  might  then,  bind 
her  specific  estate  by  an  appropriate  conveyance  or  pledge.     That  did  not 
-oonetitnte   her  a  surety,  nor  could  she,  as  against  such  conveyances,  be 
•tivailed  of  the  provisions  of  the  seven-years'   statutes  of  limitation  for  the 
'benefit  of  sureties. 

The  circuit  court  sustained  a  demurrer  to  this  paragraph  of  the  answer,  and 
""Upon  final  hearing  rendered  a  decree  foreclosing  the  mortgage  lien,  as  well 
-as  gave  a  personal  judgment  against  appellant.  The  court  is  of  opinion  that 
^he  demurrer  should  have  been  overruled  to  the  plea  of  coverture  in  so  far 
•«e  it  presented  that  fact  as  a  defense  of  appellant's  personal  liability;  nor 
should  the  personal  judgment  against  her  have  been  rendered  in  the  present 
ifltate  of  the  case. 

For  the  reasons,  and  to  the  extent  indicated,  the  judgment  is  reversed  and 
«au6e  remanded  for  proceedings  not  inconsistent  herewith. 


STITH  V.  COMMONWEALH. 

(Filed  September  28,  1904— Not  to  be  reported.) 

driminal  law— Evidenoe— Upon  the  trial  of  appellant  upon  an  indict- 
mient  charging  him  with  feloniously  administering  poison  to  another, 
It  was  improper  for  the  Commonwealth's  attorney  to  ask  a  witness  for  the 
prosecution  if  it  was  not  current  talk  that  Stith,  the  appellant,  had  not 
poisoned  his  father  and  mother,  and  it  was  error  in  the  trial  court  to  admit 
^hls  question  over  defendant's  objection,  or  to  fail  to  exclude  the  witness' 
^answer  on  defendant's  motion. 

N.  B.  Hays,  J.  B.  Layman,  L.  Mix  and  L.  A.  Fnurest  for  appellant. 

H.  L.  James  and  J.  D.  Irwin  for  appellee. 
.Appeal  from  Hardin  Circuit  Court. 
^Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  was  tried  upon  an  indictment  charging  him  in  substance 
^^ith  wilfully,  maliciously  and  feloniously  administering  poison  to  one  Mai- 
^Issa  Stith,  by  putting  poison  in  the  flour  owned  and  used  by  her  for  making 
<t)read  to  eat,  and  of  which  she  did  eat  and  was  poisoned,  but  from  the  effects 
•<of  which  she  did  not  die,  the  name  and  kind  of  poison  being  unknown  to 
*the  grand  jury.  Upon  the  trial  he  was  convicted  and  given  two  and  one- 
ihalf  years  in  the  State  penitentiary. 

The  evidenoe  upon  which  he  was  convicted  was  circumstantial  and  not  en- 
tirely conclusive  of  his  guilt.  After  the  appellant  testified  in  his  own  be- 
lialf,  the  Commonwealth  introduced  several  witnesses  who  stated  that  thef 
knew  his  moral  character  and  that  it  was  bad.  Among  these  witnesses  was 
one  Tom  Bush,  who  was  then  deputy  sheriflf  of  the  county.    The  Common- 
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wealth's  attorney  asked  him  this  question:  "I  will  ask  you  If  It  Is  not  cur- 
ivnt  talk  that  Luther  Stlth  poisoned  his  father  and  mother?"  The  witness 
answered.  **Yes,  sir.  I  have  heard  that  talked/'  The  appellant  objected  to 
the  question  and  also  to  the  answer,  and  moved  the  court  to  exclude  the  an- 
swer of  the  witness  from  the  jury.  The  court  overruled  the  motion  and  the 
appellant  excepted. 

This  was  very  prejudicial  to  the  appellant,  and  it  Is  possible  that  It  may 
have  had  spce&t  Influence  in  bringing  about  his  convlodon.  This  is  not  one 
of  the  cases  where  it  is  permissible  for  the  Commonwealth  to  prove  previous 
offenses  of  the  like  kind  for  the  purpose  of  showing  guilty  knowledge  or  in- 
tent, such  as  the  uttering  of  a  forged  instrument  and  the  like. 

Wherefore,  the  judgment  of  the  lower  court  is  revers^Hl  and  the  cause  re- 
manded for  further  proceedings  consistent  herewith. 


SILER,  &c.  V.  ARCHER'H  GD'N. 
(Filed  September  38.  19()4— Not  to  be  reported. ) 

1.  Infants — Sales  of  real  estate— In  an  action  to  sell  the  real  estate  of  an 
Infant,  where  there  was  no  averment  or  proof  of  the  value  of  the  infant's  in- 
terest, or  what  would  probably  be  realised  therefor,  and  no  sufficient  proof 
showing  that  such  sale  would  benefit  the  infant,  the  judgment  of  the  chan- 
cellor dircfctlng  a  sain  will  not  be  upheld. 

2.  Same — In  an  action  to  sell  the  real  estate  of  an  infant  for  the  purpose  of 
re- investment,  subsection  S,  of  section  492,  Civil  Code,  and  subsection  8,  of 
section  86,  must  be  complied  with,  and  the  failure  to  comply  with  these 
pTOvislons  are  such  irregularities  as  to  render  such  sale  without  effect. 

Tye  &  Denham  and  Johnson  &  Snyder  for  appellant. 

K.  D.    Perkins  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

On  the  16th  of  April,  189S,  John  Archer  and  his  wife.  Charity  Archer,  ac- 
quired jointly,  title  to  a  tract  of  twenty-eight  acres  of  land  iu  Whitley 
county,  on  which  there  was  a  dwelling  house  and  other  improvements,  and 
which  they  occupied  together  until  the  death  of  the  wife  in  IPOl.  Three 
children  survived  her,  Amanda,  Ben  and  Joie.  Ben  died  in  infancy,  un- 
married. Amanda,  after  she  became  twenty-one  years  of  age,  conveyed  her 
Interest  in  the  property  to  her  father,  John  Archer.  John  Archer  subse- 
quently conveyed  all  his  right,  title  and  interest  in  the  tract,  which  included 
the  one-half  interest  which  he  held  under  the  joint  deed  to  himself  and  wife, 
the  Interest  which  he  acquired  by  purchase  from  his  daughter,  and  also  his 
right  as  tenant  by  the  courtesy  in  the  interest  which  belonged  to  his  infant 
daughter,  Jole.  After  this  sale  by  John  Archer,  the  plaintiff,  L.  L.  Peace, 
as  statutory  guardian  of  Joie  Archer,  brought  this  action  under  sub-section 
5,  of  section  489,  of  the  Civil  Code,  against  his  infant  ward  and  the  other 
defendants,  in  which  he  asked  that  the  one  undivided  one-fourth  interest  in 
remainder  in  the  entire  tract  of  land  belonging  to  his  ward,  should  be  sold 
for  re-investment  in  other  more  remunerative  property.  The  petition  alleges 
that  the  one-fourth  interest  belonging  to  the  infant  in  the  entire  tract  of 
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land  could  not  be  laid  o9  without  impairing  its  value,  and  also  the  value  of 
6he  residue  of  the  tract,  and  that  he  believed  a  sale  of  his  ward's  interefit 
and  its  re- investment  in  other  property  would  be  for  her  benefit.  A  judg- 
ment was  entered  in  accordnnoe  with  the  prayer  of  the  petition,  decreeing 
a  sale  of  the  one  undivided  one-fourth  interest  of  the  infant  in  the  entire 
tract  of  land,  and  directed  that  the  proceeds  h(^  invested  in  other  property 
more  remunerative  to  her.  From  this  judgment  the  defendants,  Adam  and 
Nancy  Siler,  have  appealed  and  aslc  a  reversal. 

While  it  is  alleged  in  the  petition  that  the  share  of  the  infant  defendant 
in  the  tract  of  land,  and  the  reinvestment  of  the  proceeds  in  other  property, 
would  be  for  the  best  interest  of  the  infant,  no  facts  are  alleged  to  support 
this  declaration.  There  is  no  averment  or  proof  of  the  value  of  the  infant 
defendants'  interest  in  the  land,  or  what  would  probably  be  renlissed  there- 
for, and  no  sufficient  proof  showing  how  the  sale  would  be  beneficial  to  the 
interest  of  the  infant. 

It  apx>ear8,  both  in  allegation  and  proof,  that  the  interest  of  the  infont 
could  not  be  separated  from  the  residue  of  the  land  without  impairing  its 
value  and  the  value  of  the  rest  of  the  tract.  It  would,  therefore,  seem  neces- 
sarily to  follow  that  a  sale  of  this  undivided  one-fourth  interest  would  re- 
sult in  its  sacrifice,  as  there  would  be  no  temptation  for  any  one  to  bid  for 
the  property  except  the  owner  of  the  residue.  This  is  especially  true,  as  her 
interest  is  subject  to  the  life  estate  of  her  father,  and  possession  thereof  in- 
definitely delayed.  Subsection  S,  of  section  49*?,  requires  that  the  title 
papers  or  copies  of  them,  under  which  the  property  is  held,  should  be  filed 
with  the  petition  in  sales  made  under  section  489  and  491  of  the  Code.  This 
requirement  has  not  been  complied  with. 

Subsection  S,  of  section  8(5.  of  the  Code,  provides  that  no  judgment  sliall 
be  rendered  against  an  infant  who  is  summoned  in  this  State,  until  the  reg- 
ular guardian,  or  committee  or  guardian  ad  litem  of  such  defendant,  shall 
make  defense,  or  have  filed  a  report  stating  that  after  careful  examination 
of  the  case,  he  is  unable  to  make  defense.  In  this  case  no  suoh  report  or  de- 
fense in  behalf  of  the  infant  was  made.  As  the  proceeding  is  in  the  name  of 
the  statutory  guardian,  the  best  interest  of  the  infant  required  the  appoint- 
ment of  a  guardian  ad  litem,  which  is  always  in  the  sound  discretion  of  the 
chancellor.    (McMeekin  v.  Stratton,  82  Ky.,  320.) 

The  irregularities  pointed  out  require  the  reversal  of  the  judgment  ap- 
pealed from,  and  the  cause  is  remanded  for  proceedings  consistent  with  this 
opinion. 
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(Filed  September  28,  1004. ) 

1.  Elections— Voters— Registration — Taxpayers — Authority  to  sue — Consti- 
tutionality of  amended  act— In  order  to  carry  out  the  provisions  of  the  act  of 
the  General  Assembly,  approved  February  11,  1904,  entitled  **An  act  to  amend 
an  act,  entitled  *Anact,  to  regulate  elections  in  this  Commonwealth,"* 
some  expense  for  printing  must  be  incurred  by  each  county  of  the  State, 
which  must  bo  paid  out  of  the  county  levy,  and,  therefore,  a  taxpayer  who 
Is  a  qualified  voter  has  such  an  interest  in  the  matter,  as  will  entitle  him  to 
sue  to  test  the  constitutionality  of  said  act. 
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2.  Same— Section  145  of  the  CoDstitution  provides  the  qualifioation  of  vot- 
ers and  certain  disqualifications.  Section  147  provides  as  followH :  ''That  the 
General  Aseembly  shall  provide  by  law  for  the  registration  of  all  persona 
entitled  to  vote  in  cities  and  towns  having  a  population  of  6,000  or  more, 
and  may  provide  by  general  law  for  the  registration  of  other  voters  in  the- 
State.  Where  registration  is  required  only  persons  registered  shall  have  the 
ri|?ht  to  vote.  The  mode  of  registration  shall  be  prescribed  by  the  General 
Assembly."  That  the  State  Constitution  may  prescribe  what  qualifications 
shall  be  iMSsessed  by  those  upon  whom  It  proposes  to  confer  the  elective 
fi-anchiae,  none  will  deny.  And  it  is  equally  true  that  that  instrument  may 
empower  the  legislature  to  prescribe  the  mode  of  its  exercise,  in  which  case 
the  authority  of  the  latter  body  to  enact  such  laws  as  may  be  necessary  to 
the  proper  exercise  of  the  power  thus  conferred,  cannot  be  questioned. 

8.  Same — The  act,  in  our  opinion,  is  not  open  to  the  criticism  that  It  will 
tend  to  disfranchise  voters  otherwise  qualified.  The  voter  is  put  to  no  in- 
convenience in  obtaining  the  registration  certificate,  It  Is  given  to  him  when 
he  registers,  and  the  provision  which  allows  him.  In  the  event  of  Its  loss,  to 
procure  another  of  the  county  clerk  by  filing  with  that  officer  his  affidavit 
proving  such  loss,  relieves  the  voter  of  the  disfranchisement  that  would 
otherwise  necessarily  result  from  its  loss.  It  is  to  be  taken  for  granted  that 
the  loss  will  rarely  occur  except  through  the  fault  or  neglect  of  the  owner, 
for  which  reason  it  were  better  to  put  upon  the  one  in  fault  the  duty  of  pay- 
ing the  clerk  for  the  duplicate  certificate,  than  to  compel  the  unofiending^ 
ofUoer  to  perform  the  service  without  compensation. 

4.  Snme— The  act  is  not  defective  in  that  it  fails  to  provide  penalties  for 
its  violation,  as  it  is  an  amendment  to  the  statute  in  regard  to  registration, 
already  in  existence,  which  contains  penalties  that  will  apply  to  violations 
of  the  statute  as  amended.  The  fact  that  such  penalties  will  not  cover  all 
offenses  that  may  arise  under  the  statute  does  not  make  the  amendatory  act 
nnoonst  i  tn  tional. 

6.  Same— The  failure  of  the  act  to  provide  for  the  Issual  of  original  certi- 
ficates of  registration  to  persons  who  may  be  registered  by  him  during  the 
three  days  of  supplemental  registration  provided  by  sections  1408,  1409,  Ken- 
tucky Statutes,  does  not  affect  the  validity  of  the  amendment,  as  such  officer 
may,  under  the  amended  statute,  issue  to  the  voters  admitted  to  registartion 
by  him,  certificates  of  registration  which  shall  as  fully  entitle  them  to  vote 
at  the  election  as  if  they  had  been  issued  by  the  officers  entrusted  with  the 
duty  of  holding  the  first  or  regular  registration. 

6.  We  are  not  required  to  pass  upon  the  policy  of  its  enactment,  but  as  to 
the  constitutionality  of  the  act  we  have  no  doubt. 

Eli  H.  Brown,  Furber  A  Jackson  and  Lewis  McQuown  for  appellants. 

Burton  W.  Vance  and  D.  W.  Fairleigh  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  instituted  in  the  Kenton  Circuit  Court  by  the  appellee^ 
J.  D.  Collins,  against  the  appellant,  John  C.  B.  Yates,  clerk  of  the  Kenton 
County  Court,  to  restrain  him  by  injunction  from  carrying  out  the  provi- 
sions of  the  act  of  the  General  Assembly  of  Kentucky,  approved  February  11, 
1904,  entitled,  "An  act  to  amend  an  act  entitled  'An  act  to  regulate  elec- 
tions in  this  Commonwealth',  approved  June  80,  1892."  (Acts  1904,  page  31. ) 

It  is  conceded  that  the  appellee  is  a  male  citizen,  resident  and  taxpayer  of 
Kenton  county,   Kentucky,   that  he  possesses  the  qualifications  under  the 


560      YATES,  COUNTY  CLEBE,  &0.  V.   COLLINS. 

Constitution  and  laws  of  the  State  which  entitle  blm  to  vote  at  the  ap- 
t)roachlng  November  election,  and  no  objection  is  urged  against  his  right 
to  Institute  this  action.  Nor  do  we  question  his  right  to  do  so,  for  in  order 
to  carry  out  the  provisions  of  the  act,  supra,  some  expense  for  prlDting 
must  be  incurred  by  each  county  of  the  State,  through  its  county  clerk, 
which  is  required  to  be  paid  out  of  the  county  levy.  If,  therefore,  the  act  In 
-question  is  unconstitutional,  this  expense  should  not  be  placed  upon  the 
xsounties,  and  a  taxpayer  like  the  appellee  has  such  an  interest  in  the  matter 
as  will  entitle  him  to  sue  as  he  has  done  to  test  its  constitutionality. 

Section  146.  of  the  Constitution,  provides  that  ''Every  male  citizen  of  the 
United  States  of  the  age  of  21  years,  who  has  resided  in  this  State  one  year, 
•and  in  the  county  six  months,  and  the  precinct  in  which  he  offers  to  vote, 
sixty  days,  next  preceding  the  election,  shall  be  a  voter  in  said  precinct  and 
not  elsewhere,  but  the  following  iiersons  are  excepted  and  shall  not  have  the 
^Ight  to  vote:  1.  Persons  convicted  in  any  court  of  competent  jurisdiction 
of  treason  or  felony  or  bribery  in  an  election,  or  of  such  high  misdemeanor 
as  the  General  Assembly  may  declare  shall  operate  as  an  exclusion  from  the 
right  of  suffrage,  but  persons  hereby  excluded  may  be  restored  to  their  civil 
rights  by  executive  pardon.  2.  Persons  who,  at  the  time  of  the  election,  are 
In  confinement  under  the  judgment  of  a  court  for  some  penal  offense. 
8.  Idiots  and  insane  persons.*' 

Section  147  provides  that  **The  General  Assembly  shall  provide  by  law  for 
the  registration  of  all  persons  entitled  to  vote  In  cities  and  towns  having  a 
population  of  5,060  or  more,  and  may  provide  by  general  law  for  the  regie- 
tration  of  other  voters  in  the  State.  Where  registration  is  required,  only 
persons  registered  shall  have  the  right  to  vote.  The  mode  of  registntlon 
i3hall  be  prescribed  by  the  General  Affsembly. " 

So  much  of  Boetion  147  as  provides  for  registration  in  cities  and  towns 
"having  a  population  of  5,000  or  morn,  is  clearly  mandatory,  and  in  pnn^uanoe 
thereof  the  General  Assembly  soon  after  the  adoption  of  the  present  consti- 
tution by  the  people  of  the  State,  enacted  such  laws  as  were  found  necessary 
to  oarry  this  provision  into  effect.  (Ky.  Statutes,  sections  141)6  to  1506  in- 
olusive. )  But  no  attempt  was  made  by  that  body  to  exercise  the  discretion 
conferred  by  the  same  section  of  the  Constitution  to  require  registration  of 
voters,  other  than  those  in  cities  and  towns  having  a  population  of  6,000  or 
more,  until  the  passage  of  the  amendatory  act  now  complained  of  by  appel- 
lee. This  act  requires  reglstartion  of  all  qualified  voters,  In  all  the  cities 
•and  towns  of  the  State,  without  regard  to  population.  It  amends  section 
1488,  of  the  original  statute,  by  adding  to  the  end  of  that  section  the  follow 
Ing:  "The  officers  of  registration  shall  issue  a  certificate  of  registration  to 
'each  voter  registering  nt  the  time  he  registers,  showing  that  he  has  regis- 
tered, and  tlie  date  of  his  registry,  and  no  person  who  is  required  to  regis- 
ter under  the  provisions  of  this  act  shall  have  the  right  to  vote  at  any  elec- 
tion held  in  this  Commonwealth,  until  he  shall  have  presented  to  the  election 
oflScers  his  certificate  of  registration. 

'*Any  person  who  has  registered,  and  whose  certificate  of  registration  has 
been  lost  or  otherwise  destroyed  after  the  registration  books  containing  his 
registration  have  been  filed  with  the  clerk  of  the  county  court,  may,  upon 
filing  his  affidavit  before  the  county  court  clerk  showing  that  fact,  obtain  a 
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duplicate  certificate  of  registratloD,  and,  upon  filing  snoh  an  affidavit  before 
the  oouDty  court  clerk,  it  is  hereby  made  the  duty  of  the  said  clerk  to  l88u» 
said  certificate,  for  which  he  may  charge  the  applicant  a  fee  of  fifty  cents; 
and  said  certificate  shall  entitle  the  person  named  therein  to  vote  as  if  issued 
by  the  oflSoers  of  registration,  and  for  the  purpcseof  better  enabling  the  ofl9- 
cers  of  registration  to  carry  out  the  provisions  of  this  act,  it  is  hereby  made 
the  duty  of  the  county  court  clerk  to  furnish  with  the  registration  book,  aa 
in  this  act  required,  a  sufficient  number  of  printed  certificates  of  registration 
to  meet  the  requirements  of  this  act,  and  for  which  he  shall  be  paid  a  reas-^ 
enable  compensation  out  of  the  county  levy  of  the  county.'* 

It  is  insisted  for  appellee  that  the  amendatory  act  is  unconstitutional,  be- 
cause of  the  provision  requiring  the  voter  to  produce  to  the  election  offioera 
when  he  presents  himself  to  vote,  a  certificate  of  registration  from  the  offloera 
of  registration,  or  in  the  event  of  its  loss  a  duplicate  certificate  of  registra- 
tion from  the  county  clerk.  And  because  of  the  further  provision  that  he- 
shall  not  be  permitted  to  vote  unless  he  produces  such  certificate  or  dupli- 
cate certificate,  to  the  election  officers.  It  is  being  urged  that  these  provi- 
sions constitute  qualifications  of  the  voter,  in  addition  to  those  contained  ii^ 
the  Constitution,  that  they  impose  unreasonable  regulations  and  burdena 
upon  hiru,  and  tend  to  obstruct  and  destroy  the  right  of  suffrage.  We  agree 
with  counsel  that  the  right  of  the  legislature  to  enact  laws  requiring  regis-^ 
tration  existed  before  the  adoption  of  the  present  Constitution,  though  the 
former  Constitutions  were  silent  on  that  subject.  And  that  in  passing- 
upon  a  registration  law  enacted  while  the  third  constitution  wns  In  foroe» 
Judge  Lewis,  in  Commonwealth  v.  McClelland,  8&  Ky..  686,  said:  *'1t  is  only 
where  snoh  laws  add  to  the  qualifications  prescribed  by  the  Constitution,  or> 
impose  unreasonable  conditions  to  th^  exercise  of  the  privilege  of  voting,  that 
courts  will  interfere.*' 

An  examination  of  the  subjoined  authorities,  cited  and  relied  upon  by 
counsel  for  appellee,  will  show  that,  though  expressed  in  different  language, 
they  do  not  enlarge  the  ground  for  interference  upon  the  part  of  the  courta 
with  legislative  action  of  this  character,  beyond  the  rule  announced  by 
Judge  Lewis  in  the  case,  supra.  (McCreary  on  Elections,  section  126; 
Cooley's  Constitutional  Limitations,  7th  edition,  section  907;  City  of  Owens- 
boro  v.  Hickman,  &o.,  00  Ky.  6.».) 

That  the  State  Constitution  may  prescribe  what  qualifications  shall  be 
possessed  by  those  upon  whom  it  proposes  to  confer  the  elective  franchise^ 
none  will  deny.  And  it  is  equally  true  that  that  Instrument  may  empower 
the  legislature  to  prescribe  the  mode  of  its  exercise;  in  which  case  the  au- 
thority of  the  latter  body  to  enact  such  laws  as  may  be  necessary  to  the 
proper  exercise  of  the  power  thus  conferred,  cannot  be  questioned.  "The 
jadiolal  ix>wer  of  the  government  may  so  far  regulate  and  control  the  legis- 
lative department  as  to  set  aside  and  df  clnre  void  laws  enacted  by  it,  where 
such  laws  are  in  conflict  with  the  Constitution.  But  this  is  upon  the  theory, 
not  that  the  judicial  department  is  superior  to  the  legislative,  but  that  the 
Constitution  la  superior  to  both,  and  that  it  is  the  province  of  the  former 
to  construe  both  the  Constitution  and  the  statutes,  and  determine  whether 
tbeie  Is  a  conflict.  If  there  is,  it  is  the  Constitution  that  controls  and  limita 
the  l^ffitlatore,  and  not  the  courta.''  fWorks  on  Courts  and  Jurisdiction » 
page  191. ) 
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It  was  said  by  Judge  Gooley  on  this  subjeot:  "Nor  can  a  oourt  declare  a 
statute  unconstitutional  and  yoid,  solely  on  the  ground  of  unjust  and  op- 
pressive provisions,  or  because  it  is  supposed  to  violate  natural,  social  or 
political  rights  of  the  citizen,  unless  it  can  be  shown  that  such  injustice  is 
prohibited,  or  such  rights  guaranteed  or  protected  by  the  Constitution." 
(Cooley's  Const.  Liin.,  7th  Ed.,  page  883.) 

'*If  the  courts  are  not  at  liberty  to  declare  statutes  void  because  of  their 
apparent  injustice  or  impolicy,  neither  can  they  do  so  because  they  appear 
to  the  mind  of  the  judges  to  violate  fundamental  principles  of  republicao 
government,  unless  it  shall  be  found  that  these  principles  are  placed' beyond 
legislative  encroachments  by  the  Constitution. "  (Cooley's  Const.  Lim.,  7th 
Ed. ,  page  337. ) 

"Nor  are  the  courts  at  liberty  to  declare  an  act  void  because,  in  their 
opinion,  it  is  opposed  to  a  spirit  supposed  to  pervade  the  Constitution,  but 
not  expressed  in  words."  (Cooley's  Const.  Lim.,  7th  Ed.,  page  239;  Ed- 
munds V.  Baubury,  28  La.,  272;  State,  &c.  v.  Dillon,  32  Fla.,  545.) 

In  Kinneen  v.  Wells,  144  Mass.,  4^,  it  is  said:  "The  qualifioations  of  vot- 
ers are  fixed  by  State  legislation.  The  requirements  as  to  ownership,  citi- 
zenship, sex  and  residence,  in  connection  with  the  right  of  voting,  vary 
with  the  Constitutions,  or  laws  of  the  several  States.  However  unwise  or 
unjust  or  even  tyrannical  its  regulations  may  be,  or  seem  to  be  in  this  re- 
cord, the  right  of  each  State  to  define  the  quallficatons  of  its  voters  is  com- 
plete and  perfect,  except  so  far  ns  it  is  oontrolled  by  the  fifteenth  article 
amendments  of  the  Constitution  of  the  United  States." 

As  before  remarked,  section  147  of  the  Constitntion  declares  that  **The 
mode  of  registration  shall  be  prescribed  by  the  General  Assembly."  The 
power  thus  delegated  is  comprehensive.  .  By  it  the  General  Assembly  is  not 
only  authorized  to  fix  the  plan  or  method  of  registration,  but  also  to  provide 
every  deti\il  thereof  Of  the  many  registration  laws  of  the  States  it  will, 
we  doubt  not,  be  found  that  hardly  any  two  of  them  are  alike.  In  some  of 
the  States  the  voter  in  registering  is  required  to  make  oath  as  to  his  name, 
age,  residence,  etc.  In  others  it  is  necessary  to  enter  in  the  registration 
book  a  dseoription  of  his  person,  in  addition  to  his  name,  age  and  place  of 
residence. 

We  are  told  by  counsel  that  in  one  State  the  voter  is  required  to  sign  the 
registration  book,  and  also  the  election  book,  so  that  bis  identity  may  be 
established  by  a  comparison  of  signatures.  In  several  of  the  States  the  law, 
as  in  this  State,  requires  the  registration  officers  to  issue  a  certificate  to  the 
voter  when  he  registers,  and  this  certificate  he  must  preserve  and  present  to 
the  election  officers  on  election  day  as  a  prerequisite  to  voting.  "Begistra- 
tion,"  as  applied  to  elections,  is  defined  by  the  Century  Dictionary,  as  fol- 
lows: "In  the  United  States  it  is  a  system  for  the  preventing  of  frauds  in 
the  exercise  of  suffrage  by  requiring  voters  to  cause  their  names  to  be  regis- 
tered in  books  provided  foi  the  purpose,  in  each  election  district,  with  ap- 
propriate particulars  of  residence,  age,  etc. ,  to  enable  investigation  to  be 
made  and  the  right  of  the  voter  to  cast  the  ballot,  to  be  challenged,  if  there 
be  occasion.  In  Great  Britain  and  Ireland,  the  word  registration,  as  used 
with  reference  to  elections,  means  the  making  up  of  a  list  of^voters,  which, 
after  judicial  revision,    is  the  accredited  record  of  the  electors  entitled  tt> 
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vote."  The  word  ''registration,"  as  the  dictionary  will  show,  has  other 
meanini^s  than  that  given  abovp.  But  acoepting  the  definition  here  given, 
it  does  not  follow  that  the  issuing  of  a  certificate  by  the  registration  officers 
to  the  voter  when  he  registeirs,  is  not  a  part  of  the  plan  of  registration,  for 
the  certificate  is  intended  to  furnish  the  voter,  as  well  as  the  election  offi- 
cers, with  evidence  in  addition  to  that  furnished  by  the  registration  book, 
that  he  is  a  registered  voter,  and,  therefore,  entitled  to  vote. 

The  principle  thing  intended  is  that  the  certificate  shall  furnish  better 
means  of  identifying  the  voter.  His  possession  of  the  certificate,  though 
conclusive  as  to  the  fact  that  the  person  named  therein  has  been  registered, 
will  not  be  conclusive  of  his  right  to  vote,  for,  if  unknown  to  the  election 
officers,  they  may  require  other  proof  of  his  identity.  In  other  words,  as 
argued  by  counsel,  the  registration  certificate  does  not  nifan  "vote  bearer" 
unless  "bearer"  be  known  to  the  election  officers  to  be  the  person  named 
therein.  It  is  equally  true  that  the  exercise  of  due  ciireupon  the  part  of  the 
election  officers  in  requiring  identification  of  holders  of  registration  certifi- 
cates who  are  unknown  to  them,  would  practiaOly  exclude  from  voting 
those  who.  through  their  loss  by  the  owners,  or  other  improper  nuaans,  might 
get  possession  of  them.  The  act  is  not,  in  our  opinion,  open  to  the  criticism 
that  it  will  tend  to  disfranchise  voters  otherwise  qualified.  The  voter  is 
put  to  no  inconvenience  In  obtaining  the  registration  certificate,  it  is  given 
him  when  he  registers,  and  the  provision  which  allows  him,  in  the  event  of 
its  loss,  to  procure  another  of  the  county  clerk  by  filing  with  that  officer  his 
affidavit  proving,  such  loss,  relieves  the  voter  of  the  disfranchisement  that 
would  otherwise  necessarily  result  from  its  loss. 

There  will  doubtless  be  bribing  of  voters  under  the  registration  statute, 
as  amended  by  the  act  in  question,  as  there  was  under  the  former  law,  for 
while  corrupt  voters  may,  under  the  present  law,  be  induced  to  sell  their 
certificates  of  registration  and  thereby  deprive  themselves  of  the  right  to 
votH,  under  the  former  law  the  same  result  was  reached  by  hiring  them  not 
to  register,  or  to  remain  away  from  the  election  after  registering,  by  which 
they  'were  also  prevented  from  voting.  It  is  to  be  deplored  that  such  evils 
should  be  associated  with  the  elective  franchise,  but  we  must  look  to  the 
Qenearl  Assembly  for  relief  against  them  in  the  form  of  more  stringent  laws 
for  their  suppression.  It  is  also  argued  that  the  act  imposes  a  burden  upon 
the  voter  not  contemplated  by  the  Constitution,  in  that  it  compels  him,  in 
case  of  the  loss  of  his  certificate  of  registration,  to  incur  expense  to  the 
amouDt  of  fifty  cents  in  order  to  prooure  another  of  the  county  clerk.  It  is 
to  be  taken  for  ganted  that  the  loss  of  registration  certificates  will  rarely  oc- 
cur, except  through  tfie  fault  or  neglect  of  the  owners,  for  which  reason  it 
were  better  to  put  upon  the  party  in  fault  the  duty  of  paying  the  clerk  the 
nominal  fee  for  the  duplicate  certi  ficate,  than  to  compel  that  unoffending 
ofiScer  to  perform  the  services  required  of  him,  without  compensation. 

Under  the  law  the  officers  of  registration  or  those  of  the  election  may,  if  un- 
iicquainted  with  a  person  desiring  to  register  or  vote,  require  proof  of  his  iden- 
tity, and  would,  doubtless,  be  authorised,  at  the  instance  of  such  person,  to 
issue  subpoenas  for  witnesses  to  be  summoned  to  prove  his  identity,  if  so,  or 
such  person  should  find  it  necessary  to  hire  a  vehicle  to  convey  to  the  place  of 
registration,  or  the  voting  booth  witnesses  to  prove  his  identity,  would  it  be 
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contended  that  he  would  not  be  legally  liable  for  the  expense  of  summoDiog 
or  conveying  his  witnesses  to  the  place  of  giving  their  testimony,  and.  if 
under  these  oircnmstances  the  voter  would  be  responsible  for  the  expense  in- 
curred in  proving  his  identity,  would  it  be  any  greater  hardship  to  require 
him  to  pay  the  clerk's  fee  for  the  certificate  allowed  to  be  issued  by  that 
officer? 

It  is  further  iirged  in  criticism  of  the  act,  that  it  is  defective  becaose  it 
allows  the  county  clerk  to  issue  registration  certificates  in  lieu  of  those  lost 
by  voters,  without  other  proof  of  such  loss  than  their  mere  aflidavits,  and 
does  not,  in  express  terms,  provide  for  the  preservation  of  such  affidavits. 
The  first  of  these  objections  overlooks  the  fact  that  the  registration  books 
are  on  file  in  the  county  clerk*s  office  from  the  time  they  are  completed 
and  returned  by  the  registration  offloers.  And  when  an  application  is  made 
to  the  county  clerk  for  a  certificate  in  lieu  of  one  claimed  to  be  lost,  an  ex- 
amination of  the  registration  books  by  the  clerk  would  show  whether  or  not 
the  name  of  the  applicant  appeared  therein,  and  if  not.  it  would  clearly  be 
the  duty  of  the  clerk  to  refuse  him  the  certificate  notwithstanding  his  affi- 
davit therefor.  The  second  objection  seems  to  be  equally  untenable.  The 
requirement  of  the  act  is  that  affidavits  showing  the  loss  of  registration  cer- 
tificates by  the  voters,  must  be  filed  with  the  clerk.  When  filed  they  beoome 
records  in  his  office,  and  are  to  be  preserved  as  such  like  other  records  tiiat 
are  required  to  be  filed. 

It  is  farther  urged  that  the  act  is  defective  in  that  it  fails  to  provide  penal- 
ties for  violations  on  its  provisions.  It  must  be  borne  in  mind  that  the  act 
in  question  is  intended  to  amend  a  statute  in  rogard  to  registration,  alraady 
in  existence,  which  statute  contains  penalties  that  will  apply  to  violations 
of  the  statute  as  amended.  The  fact  that  such  penalties  will  not  cover  all 
offenses  that  may  arise  under  the  statute  as  amended,  does  not  make  tlie 
amendatory  act  unconstitutional.  The  remedy  lies  in  the  enactment  by  tlie 
legislature  of  a  further  amendment  providing  such  additional  penalties  as 
may  be  needful. 

Our  attention  has  been  called  to  the  fact  that  the  act  fails  to  provide  for 
the  issual  by  the  county  clerk  of  original  certificates  of  registration  to  per- 
sons who  may  be  registered  by  him  during  the  three  days  of  supplemental 
registration  provided  for,  by  sections  1498-1499,  Kentucky  Statutes.  This  omis- 
sion does  not,  in  our  opinion,  affect  the  validity  of  the  amendment.  As  the 
county  clerk  is  the  only  officer  authorized  to  register  voters  entitled  to  avail 
themselves  of  that  right  during  the  period  fixed  for  supplemental  registra- 
tion, it  will  require  no  tortured  construction  of  the  statute,  as  amended,  to 
say  that  he  may  issue  to  the  voters  admitted  to  registration  by  him.  certifi- 
cates of  registration  which  shall  as  fully  entitle  them  to  vote  at  the  election, 
as  if  they  had  been  isued  by  the  officers  entrusted  with  the  duty  of  holding 
the  first  or  regular  registration.  We  are  not  required  to  pass  upon  the  pol- 
icy of  its  enactment,  but  as  to  the  constitutionality  of  the  act  we  have  no 
doubt. 

Wherefore,  the  judgment  of  the  lower  oourt  is  reversed  and  cause  remanded 
with  directions  to  that  court  to  sustain  the  demurrer  to  the  petition,  and  for 
further  proceedings  consistent  with  this  opinion. 

Whole  court  sitting. 


MO  KINNEY  V.  COMMONWEALTH.  56& 

MoKINNEY   V.  COMMONWEALTH. 
(Filed  September  28,  1904— Not  to  be  reported. ) 

1.  Homloide— Verdict— Flagrantly  against  evidence— Question  for  jury — 
The  determination  of  the  guilt  of  one  accused  of  crime  is  a  question  solely 
for  the  jury,  where  there  is  any  evidence  authorizing  the  submission  of  th& 
case  to  them,  and  this  court  cannot  reverse  the  case  because  the  verdict  is 
flagrantly  against  the  weight  of  the  evidence. 

3.  Self-defense — Instructions— On  a  trial  of  one  charged  with  murder  and 
oonvioted  of  manslaughter,    where  the  deceased   was  drunk,  armed  with  a  . 
pistol  and  was  approaching  the  house  of  accused  where  he  and  his  wife  and  . 
the  children  were  in  an  insecure  house,  and  who  shot  and  killed  deceased, . 
an  instruction  that  "one  may  lawfully  defend  his  home  from  the  wilful  as- 
sault of  another,  and  in  so  doing  may  use  such   force  as  appears  to  him,  in  • 
the  exercise  of  a  reasonable  judgment,  to  be  necessary  to   repel  such  assault 
or  to  avert  any  danger  to  himself,  his  home  or  his  family,  real  or  to  him  ap- 
parent; but  in  so  doing  he  may  not  lawfully  use  any  more  force  than  appears 
to  him,  in  the  exercise  of  a  reasonable  judgment,  to  be  necessary  in  order,  to> 
avert  that  danger  to  himself  or  family,  real  or  apparent, ' '  is  erroneous. 

3.  Wilful  assault— Necessary  force— Belief  as  to  danger— The  word  wilful 
should  have  been  omitted  from  the  said  instruction.  As  a  matter  of  fact, 
one's  right  of  self-defense  may  exist  perfectly  without  reference  to  his  belief 
as  to  his  danger.  If  it  is  in  fact  necessary,  and  if  the  jury,  from  the  evidence,, 
should  be  authorized  to  find  that  it  was  in  fact  necessary  for  the  defendant. 
to  have  used  the  force  that  he  did  in  repelling  the  assault  upon  himself  or 
inmates  of  his  house,  he  had  the  right  to  use  that  force,  whether  or  not  he 
believed  at  the  time  that  it  was  necessary ;  or  if,  as  a  matter  of  fact,  it  was  not 
necessary  to  use  the  force  that  he  did,  but  if  by  the  exercise  of  a  reasonable 
judgment  it  appeared  to  him  to  be  necessary,  he  had  the  right  to  use  the 
force  that  he  did. 

4.  Imi)i'aching  witness— Effect  on  jury— Sallie  McKinney,  a  twelve-year- 
old  child  of  accused,  testiQed  that  deceased  had  his  pistol  presented  at  appel- 
lant when  he  came  to  the  door,  an  instant  boforo  he  was  shot.  She  was. 
asked  if  she  had  not  told  Mrs.  Turner  tb;it  dtceascd  had  laid  down  his  pistol 
out  upon  a  raft  of  log.s,  and  that  after  he  was  kill<Hl,  her  mother  went  out 
and  got  it  and  took  it  t )  her  father.  She  denied  having  made  the  statement. ' 
Mrs.  Tumor  proved  that  she  made  said  statement,  whereupon  the  court  gave 
to  the  jury  this  admonition,  vi/:  "I  desire  to  give  you  the  same  caution 
that  I  gave  you  in  regard  to  the  other  witness  who  testified  on  the  same 
point,  Lloyd  Lewis,  that  is  to  gay  to  you  that,  in  so  fnr  as  ic  may  contradict 
the  witness,  Sallie  McKinney,  and  only  as  affecting  her  testimony  and  not 
as  substantial  testimony  ngainst  the  defendant,  and  not  to  affect  the  de- 
fendant's case  in  no  further  except  to  impeach  Sallie  McKinney."  Literally 
this  charge  had  the  effect  of  telling  the  jury  that  Mrs.  Turner's  evidence 
did  Impaach  the  witness,  Sallie  McKinney,  removing  from  the  jury  the  right 
to  weigh  the  evidence  and  determine  whether  or  not  it  had  that  effect}. 

T.  Q.  I-«ewis,  Cleon  K.  Calvert,  J.  Q.  Forrester  and  S.  H.  Kash  for  appel- 
lant. 
N.  B.  Hays  and  Loralne  Mix  for  appellee. 
Appeal  from  Leslie  Circuit  Court. 
Opinion  of  the  couit  by  Judge  O'Rear. 
Appellant  was  convicted  and  sentencd  to  twenty -one  years'  imprisonment.. 

vol.  26—36 
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in  the  peniteDtiary  for  the  degree  of  manslaughter  under  an  indictment 
charging  him  with  the  murder  of  William  Griffey.  One  Henry  Maggard, 
who,  with  his  wife  had  been  stopping  at  appellant's  home  for  about  two 
weeks,  was  ejected  by  appellant  from  his  house  because  of  a  broil  between 
Maggard  and  his  wife,  in  which  Maggard  was  guilty  of  violent  conduct 
towards  bis  wife  in  the  presence  of  appellant's  family,  as  well  as  destroying 
the  property  of  applelant,  his  bedding,  etc.,  Maggard  went  to  the  home  of 
John  Minnlard,  about  a  mile  and  one-half  distant,  and  attempted  to  bor- 
row a  gun  for  the  purpose  of  returning  to  appellant's  home  and  renewing 
the  trouble,  or  taking  vengeance  upon  appellant.  Failing  in  this,  upon  the 
following  day,  which  was  Sunday,  he  got  in  company  with  the  deoeased, 
William  Griffey.  The  two  became  drunk,  and  went  together,  lute  in  the 
afternoon  to  appellant's  home.  Deceased  had  a  pistol.  They  indulged  in 
loud  cursing  and  other  boisterous  demonstration,  including  the  firing  of  the 
weapon  along  the  road,  and  within  a  short  distance  of  appellants*  home, 
which  was  isolated  from  neighbors.  There  was  evidence  that  Maggard  and 
Griffey  made  certain  threats  against  appellant  about  the  time  they  start'ed 
for  his  house.  Arriving  within  a  few  yards  of  the  house  they  stopped  at  a 
pile  of  logs  and,  according  tio  the  statement  of  Maggard,  requested  that  ap- 
pellant send  his  things  out  to  him.  Appellants*  version  is,  that,  continuing 
the  threats  and  boisterous  conduct,  they  began  shooting  at  his  house.  Bnt- 
let  holes  were  found  in  the  house.  The  building  was  a  small  one,  built  of 
plank  boxing,  through  which  the  bullets  could  hnve  entered,  and  according 
to  some  evidence  did  enter.  Aside  from  appellant  and  his  wife  there  were 
live  small  children,  the  oldest  alx)ut  twelve  years,  in  the  house.  Deceased 
advanced  upon  the  house,  according  to  the  testimony  of  appellant,  with  bis 
pistol  in  one  hand  and  a  bottle  of  whisky  in  the  other,  oontinuing  to 
threaten  appellant  and  pointing  his  pistol  at  him  as  if  to  shoot.  Appellant 
got  his  double-barrelled  shotgun,  loaded  with  small  squirrel  shot,  where- 
upon the  deceased  turned  to  run  behind  a  nearby  stump,  when  appellant 
fired  a  charge  into  his  back,  instantly  killing  him. 

The  testimony  of  Maggard,  the  only  eye-witness  to  the  occurrence  other 
than  appellant  and  his  family  is,  that  appellant  invited  deceased  to  lay 
down  his  pistol,  promising  that  he  would  set  aside  his  gun,  and  invited  him 
to  his  house;  that  appellant  complied,  when  ^within  a  few  feet  of  the  door 
appellant  grabbed  his  gun  and  shot  deceased.  Besides  the  hostile  feelings 
evinced  by  the  witness,  Maggard,  he  is  thoroughly  impeached  as  to  his  char- 
acter. His  mission  was  evidently  one  of  violence.  The  deoeased  was  shown 
by  a  great  number  of  witnesses,  without  any  contradiction,  to  have  been  a 
notoriously  violent  and  dangerous  man,  who  habitually  wont  armed,  and 
was  evidently  a  terror  in  any  community  in  which  he  lived.  His  presence 
on  this  occasion  was  procured  by  Maggard  for  no  proper  purpose,  so  far  as 
the  record  before  us  discloses.  The  jury  have  returned  a  verdict  of  guilty, 
as  stated. 

We  are  asked  to  reverse  the  judgment  upon  the  verdict  because  it  Is  fla- 
grantly against  the  weight  of  the  evidence.  This,  however,  is  not  within 
the  province  or  according  to  the  practice  of  this  court.  The  determination 
of  the  guilt  of  one  accused  of  crime  is  a  question  solely  for  the  jury,  where 
there  is  any  evidence  authorizing  the  submission  of  the  case  to  them.     Th^ 
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isoxat  properly  defined  in  its  instructions  to  the  jury,  niurdor,  manslaughter 
and  self-defense,  and  gave,  in  addition,  the  following  instruction:  ''One  may 
lawfully  defend  his  home  from  the  wilful  assault  of  another,  and  in  so  doing 
may  use  such  force  as  appears  to  him,  in  the  exercise  of  a  reasonable  judg- 
ment, to  be  necessary  to  repel  such  assault,  or  to  avert  any  danger  to  himself, 
his  borne  or  his  family,  real  or  to  him  apparent,  even  t<i  the  taking  of 
human  life;  but  in  so  doing,  he  may  not  lawfully  use  any  more  force  than 
appears  to  him,  in  the  exercise  of  a  reasonable  judgment,  to  be  necessary,  in 
order  to  avert  that  danger  to  himself  or  his  family,  real  or  to  the  defendant 
apparent. '  * 

This  instruction  is  open  to  at  least  two  criticisms,  which,  in  view  of  the 
facts  developed  upon  the  trial,  we  are  of  opinion  were  highly  prejudicial  to 
the  substantial  rights  of  the  accused.  It  being  in  evidence  that  deceased 
was  drunk,  it  may  have  been  a  question  in  the  minds  of  the  jury  whether  his 
assault  was  wilful  in  the  popular  signification  of  the  term.  It  was  not  in- 
cumbent upon  one  so  assaulted  to  ascertain  whether  the  assault  was  wilful 
-or  not,  before  he  could  lawfully  exercise  his  right  of  self  defense,  or  of  pro- 
tecting his  family.  The  fact  that  the  assault  was  violent,  or  reasonably  ap- 
peared to  put  him,  or  some  member  of  his  family  in  danger  of  losing  his 
life,  or  of  great  bodily  harm,  raised  his  right  to  defend  himself  or  those  of 
bis  home  from  the  real  or  apparent  danger.  The  word  wilful  should  have 
been  omitted  in  the  clause  quoted. 

But  there  is  a  more  substantial  error  than  that  in  the  Instruction.  It  will 
be  noted  that  the  jury  are  told  that  the  defendant's  right  of  self-defense,  or 
the  defense  of  his  home  depended  upon  his,  the  defendants'  belief,  in  the  ez- 
-ercise  of  a  reasonable  judgment,  whether  it  was  necessary  for  him  to  use 
Che  force  that  he  did.  As  a  matter  of  fact  one's  right  of  seif-defense  may 
exist  perfectly  without  reference  to  his  belief  as  to  his  danger.  If  it  is,  in 
fact,  necessary,  and  if  the  jury  from  the  evidence  should  be  authorized  to 
find  that  it  was,  in  fact,  necessary  for  the  defendant  to  have  used  the  force 
that  he  did  use  in  repelling  the  assault  upon  himself  or  inmates  of  his 
home,  he  had  the  right  to  use  that  force,  whether  or  not  he  believed  at 
the  time  that  it  was  necessary.  In  addition  to  that,  if,  as  a  matter  of  fact,  it 
was  not  necessary  for  him  to  use  the  force  that  he  did,  but  if  in  the  exercise 
of  a  reasonable  judgment  it  appeared  to  him  to  be  necessary,  he  still  had  the 
right  to  use  the  force  that  he  did.  The  importance  of  this  distinction  will 
be  better  appreciated  when  it  is  stated  that  the  accused,  upon  the  hearing 
lor  bail  at  a  former  day,  which  was  proven  against  him  on  this  trial,  had 
testified  that  when  he  shot  and  killed  the  deceased  it  was  not  because  of  what 
he  was  doing,  but  because  of  what  he  had  done.  From  which  it  might  have 
been  and,  doubtless,  was  argued  to  the  jury,  that  it  did  not  appear  to  him, 
defendant,  at  the  time,  that  he  or  any  member  of  his  family  was  in  danger. 

Appellant  being  violently  attacked  and  shot  at  in  his  home,  was  not  bound 
to  retreat,  or  to  seek  other  place  of  safety,  nor  to  wait  till  his  assailant  had 
^t  behind  an  object  of  protection  to  better  prosecute  his  assault.  In  suoh 
^Mise,  the  party  attacked  had  the  right  to  use  such  force,  even  to  the  taking 
of  the  life  of  his  assailant,  as  was  necessary,  or  as  to  him  in  the  exercise  of 
a  reasonable  judgment  seemed  necessary  to  avert  the  danger  to  himself  or 
family. 
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Sallie  McKinney,  the  twelve-year-old  daughter  of  appellant,  was  a  wit- 
ness in  his  behalf.  She  had  testified  to  the  fact  that  deceased  had  his  pistol 
presented  at  appellant  when  he  came  to  the  door,  an  instant  before  the  fata^ 
shot  was  fired.  For  the  purpose  of  impeaching  her  the  prosecution  asked 
whether  she  had  not,  on  the  morning  after  the  shooting,  told  Mrs.  Polly 
Turner,  that  Griffey  had  laid  the  pistol  down  out  about  a  raft  of  logs,  and 
that  after  he  was  killed  her  mother  went  out  and  got  the  pistol,  and  took: 
it  to  her  father.  The  nhild  denied  having  made  the  statement.  Mrs.  Tor- 
ner,  the  mother-in-law  of  Henry  Maggard,  was  then  called  to  prove  that  the 
child  had  made  that  statement  to  her,  and  did  prove  it.  Whereupon  the 
court  gave  to  the  jury  this  admonition:  ^'Gentlemen  of  the  jury— I  desire 
to  give  you  the  same  oaution  that  I  give  you  in  regard  to  the  ether  witnesfr 
who  testifi»'d  on  the  same  point,  Lloyd  Lewis,  that  is  to  say  you  will  take 
and  receive  this  evidence,  in  so  far  as  it  may  contradict  the  witness,  Sallie 
McKinney,  and  only  as  affecting  her  testimony,  and  not  as  substantial  testi- 
mony against  the  defendant,  and  not  to  affect  the  defendant's  case  in  no 
further  except  to  impeach  the  witnesE,  Sallie  McKinney. " 

It  is  likely  the  stenographic  report  of  the  judge's  admonition  is  not  accur- 
ate, but  foi  the  puprose  of  this  trial  we  cannot  safely  proceed  otherwise  than 
in  assuming  that  it  was  given  as  reported.  Literally  it  had  the  effect  of 
telling  the  jury  that  Mrs.  Tui'ner's  evidence  did  impeach  the  witness,  Sallie 
McKinney,  removing  from  the  jury  the  right  to  w^igh  the  evidence  and  de- 
termine whether  or  not  it  had  that  effect. 

For  the  reasons  indicated  the  court  is  of  opinion  that  the  judgment  below 
should  be  reversed,  and  the  cause  is  remanded  for  proceedings  not  inconsist- 
ent herewith. 


:montgomery  county  v.  bean,  &c. 

(Filed  September  28.1904— Not  to  be  reported.) 

1.  Turnpikes— Use  of  land  by— In  an  action  by  the  devisees  of  James  Bean  to- 
recover  a  lot  from  Montgomery  couuty which  had  b'een  used  as  a  toll  house  by 
a  turnpike  campiiny  before  the  ownership  and  control  of  the  road  had  passed 
to  the  county,  a  judgment  in  favor  of  the  heirs  and  devisees  was  proper, 
where  It  appeared  that,  by  the  terms  of  the  agreement  between  James  Bean 
and  the  company,  the  property  should  revert  to  him  and  his  heirs  when  the 
company  censed  to  use  it. 

3.  Where  it  was  not  shown  that  entries  offered  in  evidence  were  in  books 
of  original  entry,  kept  in  the  course  of  business,  and  those  who  made  the 
entries  were  dead,  such  books  and  entries  were  not  competent  evidence,  and 
were  properly  rejected  by  the  trial  court. 

Turner  &  Hazelrigg  for  appellant. 

B.  F.  Day  and  J.  Coleman  Reid  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee's  testator,  James  Bean,  owned  a  farm  of  410  acres  near  Mt.  Ster- 
ling, abutting  upon  the  Mt.  Sterling  and  Winchester  turnpike  road.  Abont 
1868  the  road  was  built  by  tha  turnpike  company.  It  obtained  from  James- 
Bean  the  right  to  occupy  and  use  a  lot  of  one-half  acre  of  that  farm,  for  toll- 
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lionse  purposes.  There  is  no  deed  or  other  written  evidence  of  the  terms  of 
the  agreement  between  Bean  and  the  turnpike  company.  There  is  but  one 
witness  testifying  in  the  record  who  professes  to  have  been  present  when  the 
Agreement  between  the  parties  was  made.  She  testifiad  that  the  agreement 
was  between  Newton  Gongleton,  her  uncle,  and  then  president  of  the  turn- 
pike company,  and  James  Bean,  made  at  her  uncle's  home,  and  that  she  was 
present.  That  they  agreed  that  the  turnpike  company  was  to  have  the  use 
of  the  half  acre  in  question  for  the  purpose  named,  so  long  as  its  use  was 
<X)ntiQued  for  this  purpose,  ceasing  which  it  was  to  revert  to  Bean  and  his 
heirs;  that  Bean  was  to  have  the  right  of  free  travel  for  himself  and  family, 
«nd  those  occupying  his  farm,  for  the  use  of  the  lot. 

In  1807  the  turnpike  company,  under  the  provisions  of  the  statute  known 
418  the  Free  Turnpike  Act,  sold  its  road  and  franchises  to  Montgomery 
-county.  In  the  deed  conveying  them  it  included  the  half -acre  lot  in  ques- 
tion, but  expressly  stated  that  it  only  quit-claimed  the  title  to  the  lot.  The 
•oounty  has  since  used  the  lot  and  the  building  on  it,  not  in  direct  connec- 
tion with  the  maintainance  or  operation  of  that  road,  but  by  renting  it  out 
•and  appropriating  the  rent  for  turnpike  purposes. 

This  suit  was  brought  by  the  devisees  of  James  Bean  to  recover  the  lot  in 
•qnestion  from  the  county  under  the  allegation  of  ownership  and  grant  of 
the  easement  above  mentioned,  coupled  with  the  further  allegation  that  the 
turnpike  company  and   its  grantee,  the  county,  had  abandoned  the  use  of 
the  toll-house  lot  for  the  purpposes  to  which  it  was  originally  dedicated  by 
^he  former  owner,  James  Bean.    Aside  from   the  customary  use  continued 
«inoe  1858,  to  the  date  of  sale  by  the  turnpike  company,  there  is  no  evidence 
•of  the  company*s  having  or  claiming  or  ezercisinp;  any  other  right  than  that 
-conferred  by  the  agreement  above  related.    Such  possession  and  use,  not 
•otherwise  explained,  is  not  inconsistent  with  the  terms  of  the  easement,  and 
was  not  in  any  sense  adverse  to  the  title  of  the  holder  of  the  fee.  The  county 
offered  evidence  which  it  claims  tends  to  support  its  plea  that  there  was  an 
•absolute  sale  of  the  lot  to  the  turnpike  company,  which  was  of  this  charac- 
ter: The  record  book  kept  by  the  company,   which  included  the  accounts 
kept  by  its  secretary  and  treasurer,  showed  entries,  about  1858  or  1869,  where 
J60  was  iiaid  by  the  treasurer  of  the  turnpike  company  to  James  Bean  "for 
toll-house  lot."    It  was  not  shown,  nor  offered  to  be  proved,  that  these  en- 
tries were  made  upon  books  of  original  entry,  kept  in  the  usual  course  of  the 
•company's  bnslness.     Those  who  made  the  entries  were  dead  when  the  suit 
was   brought.    The  books   were  not   evidence  in  the   company's  behalf  on 
•this  point,  and  were  properly  rejected  by  the  trial  court. 

Appellant  next  contends  that  in  equity  appellee  should  be  required  to  re- 
store to  the  county,  as  vendee  of  the  turnpike  company,  at  least  the  amount 
that  the  improvements  put  upon  the  lot  enhanced  its  value.  In  the  absence 
of  an  agreement  between  the  contracting  parties  to  that  effect,  this  will  not 
be  allowed.  If  the  house  had  been  removed  before  the  reverter  occurred,  the 
tee  simple  holder  would  have  had  no  cause  to  complain,  but  upon  a  reverter 
all  the  property  belonging  to  the  realty  goes  to  him  who  holds  the  title. 
One  witness,  introduced  by  appellees,  testified  that  James  Bean,  on  one  oc- 
casion, told  him  that  the  effect  of  the  agreement  by  which  the  turnpike 
company  was  occupying  his  lot,  was  that  in  case  of  its  abandonment,  the  lot 
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woald  beloDg  to  him  and  the  house  to  the  compaDj.  While  this  is  Id  tb» 
natnre  of  an  admission  against  interest,  and  is  relevant  as  evidence  tending^ 
to  show  what  was  the  real  contract  bewteen  the  parties,  when  considered  in 
the  light  of  the  testimony  of  Mrs.  Scobee,  which  established  .the  original 
agreement,  it  appears  to  have  been  more  in  the  nature  of  an  expression  of 
opinion  by  Mr.  Bean,  than  a  recital  of  the  facts  of  the  agreement. 

The  judgment  of  the  circuit  court  is  in  accord  with  this  opinion,  and  with 
the  following  decisions  of  this  court  construing  similar  easements  and  re- 
versions, and  is,  therefore,  afQrmed  (Gynthiana  &  Haven  Greek  T.  P.  Co. 
V.  Hutchison,  23  Ky.  Law  Rep.,  1283;  Mitchell  v.  Bourbon  Co.,  25  Ky.  Law 
Bep.,  513;  Halley  v.  Scott  Fiscal  Court,  25  Ky.  Law  Rep.,  1471;  Harrison  v. 
Lezlngtou  &  Frankfort  R.  R.  Co.,  9  B.  Mon..  470.) 


WATER  SUPPLY  CO.,  &o.  v.  CITY  OF  GEORGETOWN. 

(Filed  September  29,  1904.) 

Victor  F.  Bradley  and  Montgomery  &  Lee  for  appellants. 

J.  B.  Finnell  for  appellee. 

Appeal  from  Soott  Circuit  Court. 

Judge  Barker  delivered  the  following  response  to  petition  for  rehearing: 

r  The  court  did  not  decide  that  appellant  might  run  its  pipe  over  property 
of  the  water  company  under  the  permit  from  the  olty.  That  question  waft 
not  presented  by  the  record.  The  only  question  decided  is  as  to  appellant's, 
right  to  take  water  from  the  spring  or  the  spring  branch.  How  it  may  ao- 
quire  the  right  to  lay  its  pipe  on  property  not  owned  by  it,  in  order  to  reach 
the  spring  or  the  branch,  or  what  rights  it  has  as  to  such  property  to  lay  a 
pil)e  on  it  for  this  purpose,  are  questions  not  presented  or  determined.  Only 
the  rights  of  the  parties  in  the  spring  and  the  water  flowing  from  it,  are  de- 
termined. 
Petition  overrulod. 


MASON,  GOOGH  &  HOGE  CO.  v.  MECHANICS'  LIEN  &  TRUST  GO  &0. 

(Filed  September  39,  1904. ) 

Injunction— Dissolution— Damages— Failure  to  assess— Subsequent  actloi> 
— Under  Civil  Code,  section  295,  providing  that  "Upon  the  dissolution,  in 
whole  or  in  part,  of  an  injunction  to  stay  proceedings  upon  a  Judgment,  the 
damages  shall  be  assessed  by  the  court,  which  may  hear  the  evidence  and 
decide  in  a  summary  way,  or  may  in  its  discretion  cause  a  jury  to  be  im- 
paneled to  find  the  damages,  etc.,"  where  an  action  was  brought  in  the 
Franklin  Circuit  Court  by  the  appellants  against  the  German  Natlona) 
Bank  and  others,  and  an  injunction  obtained  enjoining  the  sheriff  from 
selling  certain  engines  and  cars,  on  the  ground  that  api>ellants  had  a  prior 
lien  thereon  by  virtue  of  certain  warehouse  receipts,  and  which  injunction 
was  dissolved  by  said  Franklin  Circuit  Court,  but  no  order  was  entered  as- 
sessing damages  on  the  injunction.  Held— That  the  damages  not  having 
been  assessed   in  the  action  in  which  the  injunction  was  dissolved,  no  reoov- 
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eiy  can  lie  had  in  an  action  subsqenently  brougbt  in  the  Kenton  Circuit 
Court  upon  the  injunction  bond  therefor. 

T.  L.  Edelen  for  appellants. 

W.  H.  Mackoy  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  Home  Construction  Co.    being  indebted  to  the  Mason,  Gooch  &  Hoge 
Co.  in  a  large  amount,  undertook   to  pledge  to  it  certain   locomotives  and 
cars   owned  by  the   con.struction  company,  as  security  for  the  debt,  and  as 
evidence  of  the  pled/^e,  issued  to  it  a  paper  called  a  warehoiise  receipt.     The 
Mason,  Gooch  &  Hoge  Co   borrowed  from   the  German   National    Bank  of 
Covington,  Ky.,  something  like  $16,000,  and  to  secure  the  loan,  placed  with 
it  as  collateral  the  warehouse  receipt  which   it  had  received  from  the  con- 
structon  company.     The  Mechanics'  Trust  Co.  had  a  large  debt  against  the 
Home  Construction  Co.,  upon  which  it  obtained  a  personal  judgment  against 
it.    Execution  was  issued  on   the  judgment  and  levied  on   the  locomotives 
and  cars  above  referred  to.    After  this  levy  was  made,  the  Mason,  Gooch  & 
Hoge  Co  ,  the  German  National  Bank,   W.    F,  Dandridge,  who  was  named 
as  trustee  in  the  warehouse  receipt,  H.  P.  Mason  and  Charles  E.  Hoge,  who 
were  sureties  in  the  debt  to  the  bank,  instituted  an   injuncfion   suit  in  the 
Franklin  Circuit  Court,  enjoining  the  sheriff  from  selling  the  engines  and 
cars  under  the  execution,  on  the  ground  that  they   had  a  prior  lien  on  the 
property  by  virtue  of  the  warehouse  receipt.     The  circuit  court  sustained 
the  plaintiffs,  but  upon  appeal  to  this  court  it  was  held  that  the  warehouse 
receipt  created  no  lien  on  the  property,  and  the  judgment  was  reversed  with 
directions  to  the  circuit  court  to  dismiss  the  plaintiff's  petition.  (Mechanics' 
Trust  Co.  V.  Dandridge,  &c.,  18  Ky.  Law  Rep.,  625.)    On  the  return  of  the 
case  to  the  circuit  court  the  petition  was  dismissed  and  the  injunction  dis- 
solved,  but  no  order  was  entered  assessing  damages  on  the  injunction. 
Thereafter  this  suit  was  brought  In  the  Kention  Circuit  Court  against  the 
plaintiffs  in  that  action  and  their  sureties  on  the  injunction  bond.    Among 
other  things,  the  defendants  pleaded  that  there  had  been   no  assessment  of 
damages  in  the  action  in  which  the  injunction  was  obtained,  and  relied  on 
this,  in  bar  of  the  action,  insisting  that  a  finding   of  damages  by  the  court 
which  dissolves  the  injunction,  is  a  condition  precedent  to  the  right  of  action 
on  the  bond. 

Section  295,  of  the  Civil  Code,  reads  as  follows  ''Upon  the  dissolution,  in 
whole  or  in  part,  of  an  injunction  to  stay  proceedings  upon  a  judgment,  the 
damages  shall  be  assessed  by  the  court  which  may  hear  the  evidence  and 
decide  in  a  summary  way,  or  may,  at  its  discretion,  cause  a  jury  to  be  im- 
paneled to  find  the  damages.  If  the  collection,  payment  or  use  of  money  be 
enjoined,  the  damages  may  be  any  rate  per  cent,  on  the  sum  released  by  the 
dissolution,  which,  in  the  discretion  of  the  court,  may  be  proper,  not  ex- 
ceeding 10  per  cent.  And,  if  the  delivery  of  property  have  been  delayed  by 
the  injunction,  the  value  of  the  use,  hire  or  rent  thereof  shall  be  assessed; 
judgment  shall  be  assessed;  judgment  shall  be  rendered  against  the  party  who 
obtained  the  injunction  for  the  damages  assessed,  and  the  assessment  shall 
be  conclusive  against  the  surety  of  such  party." 
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This  provision  of  the  Code  is  taken  verbatim  from  section  S25  of  the  for. 
mer  Code,  and  has  more  than  once  been  construed  by  this  court.  In  Cnw- 
ford  V.  Woodworth,  72  Kj.,  745,  Crawford  had  obtained  a  judgment  to  sell 
-a  tract  of  land  and  some  oxen,  and  thereafter  Woodworth  asserting  a  claim 
to  the  oxen  filed  his  petition  enjoining  Crawford  from  selling  them  as  di- 
rected in  the  Judgment.  T}\e  injunction  was  dissolved,  but  the  damages 
were  not  assessed.  Then  Crawford  filed  a  suit  to  recover  damages  upon  the 
•bond.  The  court  held  that  the  petition  stated  no  cause  of  action,  as  it  did 
not  show  that  tho  damages  had  been  assessed  by  the  court  in  dissolving  the 
injunction.  After  setting  out  the  provisions  of  section  826  of  the  Code  then 
in  force,  which  as  we  have  said  were  verbatim  the  same  as  section  295  now 
in  force,  the  court  said:  "This  mode  of  proceeding  is  not  merely  cumulative, 
but  is  the  only  remedy  afforded  a  party  for  recovering  special  damages  upon 
the  dissolution  of  an  injunction,  and,  as  conclusive  of  this  question,  the  Ian- 
gugage  of  the  section  is  not  only  that  the  court  shall  assess  damages,  but 
this  assessment  is  made  conclusive  against  nil  the  obligors  in  the  bond,  io- 
Ksluding  the  surety." 

This  case  was  followed  in  Logsdon  v.  Willis,  77  Ky.,  188,  and  was  again 
ioUowed  in  Mallory  v.  Dauber's  Ez'or,  83  Ky.,  241,  wher«  Mallory  had  en- 
joined the  selling  of  certain  land  under  execution,  on  the  ground  that  it  was 
his  property.  His  injunction  was  modified  by  the  circuit  court  without  the 
assessment  of  damages.  He  appealed  and  Dauber  prosecuted  a  cross  appeal, 
complaining  that  the  injunction  had  not  been  dissolved,  and  that  there  had 
been  no  assessment  of  damages  by  the  court  In  dissolving  the  injunction. 
The  court,  however,  affirmed  the  judgment  on  the  original  and  cross  appeals, 
holding  that  only  nominal  damages  should  be  given,  and  that  it  would  not 
reverse  the  judgment  in  order  that  nominal  damages  might  be  assessed. 

The  court  said:  "If,  therefore,  the  appellant  had  an  equityas  against  the 
appellee,  although  the  injunction  was  improperly  granted,  the  court  had  the 
power  to  give  mere  nominal  damages  on  its  dissolution,  but  having  failed 
4io  dissolve  the  injunction,  this  court  will  not  reverse  on  the  cross  appeal  for 
that  error  alone,  in  order  that  the  court  below  may  determine  the  damages 
the  appellee  is  entitled  to  recover." 

The  question  was  again  presented  to  the  court  in  Hayden  v.  Phillips,  89 
Ky.,  1,  where  Hayden  had  enjoined  a  writ  of  possession  in  the  sheriffs' 
hands  for  execution.  The  injunction  was  dissolved,  but  upon  the  dissoln- 
tion  the  court  did  not  assess  damages  for  the  wrongful  suing  out  of  the  in- 
junction, and  in  this  condition  of  things  Phillips  filed  suit  against  Hayden 
on  the  injunction  bond  and  recovered  judgment  in  the  circuit  court.  On 
■appeal  to  this  court  the  judgment  in  his  favor  was  reversed  and  the  cause 
remanded  to  the  circuit  court  with  directions  to  sustain  the  demurrer  to  the 
p3tition.  After  referring  to  the  previous  cases  the  court  said  :  "It  may  now  be 
regarded  as  settled  that  the  remedy  given  by  section  295,  of  the  Code  for  the 
assessment  of  special  damages  upon  the  dissolution  of  an  injunction,  enjoin- 
ing proceedings  on  a  judgment,  is  exclusive  of  all  other  remedies." 

We  cannot  now  depart  from  a  rule  of  construction  of  the  statute  so  aU' 
thoritatively  settled.  Section  285  of  the  Code  provides  that  an  injunction  to 
«tay  proceedings  on  a  judgment  shall  not  be  granted  in  an  action  brought 
In  any  other  court  than  that  in  which  the  judgment  was  rendered.    The 
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^ords  of  this  seotion  "To  stay  prooeedlngs  on  a  judgment"  are  In  efleot  the 
same  as  in  section  885,  and  under  it,  it  has  been  often  held  that  a  sale  of 
property  under  execution  cannot  be  enjoined  except  in  the  court  which 
rendered  the  judgment  on  which  the  execution  issued."  (C.  &  O.  B.  B.  Co. 
V.  Beason,  84  Ky.,  868;  Mallory  v.  Dauber's  Ex'or,  88  Ey.,  241;  McConnell 
T.  Bowe,  8  Ey.  Law  Bep.,  818;  Stahl  v.  Brown,  84  Ey.,  835.) 

It  is  i>erfectly  clear  from  the  previous  decisions  of  this  court  that  it  has 
proceeded  upon  the  idea  that  the  words  "To  stay  proceedings  upon  a  judg- 
ment" in  section  295  mean  the  same  thing  as  the  like  words  in  section  286, 
and  include  an  injunction  to  stay  proceedings  on  an  execution  issued  on  a 
judgment  no  less  than  to  stay  the  judgment  itself  in  other  respects.  An 
execution  which  is  issued  on  a  judgment  is  a  proceeding  to  enforce  it,  and 
the  court  has  evidently  treated  these  sections  as  embracing  all  injunctions 
to  stay  proceedings  on  a  judgment.  We,  therefore,  conclude  that  the  dam- 
ages not  having  been  assessed  in  the  action  in  which  the  injunction  was  dis- 
solved, no  recovery  can  be  had  In  this  action  on  the  injunction  bond  there- 
for. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 

Whole  court  sitting. 

BEASLRY  V.  ADAMS. 
(Filed  September  29,  1904. ) 

1.  Primary  election— Contest— Appeal— In  a  contest  before  the  governing 
authority  of  a  political  party  in  the  holding  of  a  primary  election  for  the 
nomination  of  a  candidate  for  county  school  superintendent,  the  decision  of 
the  governing  authority  of  such  party,  awarding  the  certificate  of  nomina- 
tion is  final,  and  no  appeal  from  its  decision  lies  to  the  circuit  or  to  any 
court. 

2.  Bules  of  committee — The  fact  that  the  committee  or  governing  author- 
ity may  have,  in  one  of  its  rules  governing  such  contest,  provided  for  such 
■an  appeal,  will  not  authorize  the  appeal,  as  the  committee,  under  the  stat- 
ute, could  regulate  the  proceedings  of  the  contest  before  themselves,  but 
could  not  confer  jurisdiction  on  the  circuit  court. 

Wm.  Games  and  Harrison  Beasley  for  api)ellant. 

Clore,  Dickson  &  Clayton  and  Bobt.  L.  Greene  for  appellee. 

Api>eal  from  Qrant  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  Annie  B.  Beasley,  and  the  appellee,  Claude  Q.  Adams,  were 
rival  candidates  for  the  nomination  of  the  Democratic  party  lor  the  office  of 
school  superintendent  for  Grant  county,  Eentucky,  at  a  primary  election 
held  on  the  second  day  of  April,  1904.  After  the  election,  the  returns  were 
canvassed  by  the  Democratic  executive  committee,  the  governing  authority 
of  the  party  in  the  county,  who  awarded  the  certificate  of  nominaticn  to 
appellee. 

On  the  80th  day  of  April,  1904,  appellant  being  dissatisfied  with  the  action 
of  the  committee  as  a  canvassing  board,  filed  with  them  grounds  of  contest 
in  writing,  in  which  she  stt  forth  various  reasons  why   the  certificate  of 
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nomination  should  !)e  awarded  her  instead  of  appellee.  On  May  9cb,  1904, 
amended  grou-nds  for  contest  were  filed,  and,  on  the  same  day,  the  oommit- 
tee  met,  and  all  having  been  duly  sworn  to  faithfully  discharge  their  duty 
as  members  of  the  contest  board,  it  was  then  moved  and  carried  that  rules 
governing  the  proceedings  of  contest  beadopted,  and  it  was  resolved  as  fol- 
lows: 

**B;ile  No.  1.  The  committee  shall  first  proceed  to  hear  and  deteroiine  at 
this  meeting,  any  objection  of  the  contestee,  C.  C.  Adams,  to  the  sulliciency 
of  the  notice  of  contest,  and  to  dismiss  said  contest  if  said  notice  and 
grounds  are  insufficient;  and  resolved: 

"Rule  No.  2.  That  in  the  event  the  said  committee  should  hold  that  the 
notice  of  contest  states  sufficient  groundn  of  contest  to  authorize  the  investi- 
gation of  facts  and  the  hearing  of  proof,  that  the  contestee  shall  have  ten  days 
time,  after  this  date,  to  file  an  answer  to  counter  contest,  and  the  oontestant 
shall  have  ten  days  after  notice  of  the  filing  of  same  has  beenserved  upon  her 
in  which  to  reply,  and  thereupon  the  committee  shall  proceed  to  direct  how» 
and  in  what  manner,  the  testimony  may  be  produced  before  said  committee; 
and  this  meeting  will,  in  that  event,  be  adjourned  to  meet  on  the  call  of  the 
chairman  to  provide  said  rules  for  the  production  of  the  testimony,  and  it 
shall  be  the  duty  of  said  chairman  to  forthwith  call  a  meeting  at  some  date, 
not  later  than  ten  days  after  the  filing  of  said  reply,  for  the  purpose  of  pro- 
mulgating the  rules  governing  the  production  of  evidence  and  the  further 
hearing  of  the  contest. 

**Bule  No.  8.  In  the  event  the  committee  shall  hold  that  the  notice  of  con- 
test is  insuflSoient,  and  does  not  state  grounds  to  authorize  an  investigation 
of  the  facts  or  the  hearing  of  proof,  then  the  contest  shall  be  dismissed,  tind 
the  committee  finally  adjourned  from  the  consideration  of  the  said  contest." 

The  parties  to  the  contest  were  treated  as  litigants  in  court,  the  appellant 
being  plaintiff,  and  her  grounds  of  contest,  her  petition ;  the  appellee,  who 
was  defendant,  filed  a  general  demurrer  to  the  petition  as  amended,  and 
this,  after  being  duly  considered,  was  6usta!ned,  and  the  petition  dismissed, 
whereupon  appellant  prayed  an  appeal  to  the  Grant  Circuit  Court,  which 
was  allowed  her  by  the  committee,  under  amended  rules  governing  the  con- 
test, which  were  adopted  on  her  motion,  and  which  are  as  follows: 

''Rule  No.  1.  It  is  ordered  that  should  the  contestant  or  contestee  offer 
any  amendments,  they  should  be  considered  as  to  the  sufiSciency  or  insnfll- 
ciency  of  them  in  this  contest. 

"Rule  No.  2.  It  is  ordered  that  in  the  final  hearing  of  this  contest,  the 
party  defeated  may  have  an  appeal  to  the  Grant  Circuit  Court,  if  they  so 
desire. ' ' 

At  the  June  term  of  the  Grant  Circuit  Court,  a  motion  was  made  to  dis- 
miss appellant's  appeal,  which  was  afterwards  sustoined.  for  want  of  juris- 
diction, from  which  judgment  this  appeal  is  prosecuted.  The  question  for  ad- 
judication on  this  submission  is  whether  or  not  an  appeal  lies  from  the  decis- 
ion of  the  committee  to  the  circuit  court.  Section  1551,  Kentucky  Statutes, 
is  as  follows:  "All  primary  elections  held  in  this  Commonwealth  by  the 
various  political  parties  shall  be  held  and  conducted  in  the  same  form  and 
manner,  and  under  the  same  requirements  as  or  shall  be  provided  by  law  for 
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the  holding  of  regular  State  elections,  except  in  sncb   particulars  as  herein- 
excepted. '  * 

Section  1563:  "The  duly-authorized,  and  contstitnted  committee  or  govern- 
ing authority  in  the  couunty  or  district  in  which  a  primary  election  may  be- 
held hereunder,  is  hereby  empowered  to  count  the  votes  received  by  all  can- 
didates in  such  primary  elections,  and  to  declare  the  candidate  or  candi- 
dates, in  cases  where  candidates  for  more  than  one  office  are  to  be  nomi- 
nated, receiving  the  highest  number  of  votes  the  nominee  of  such  political 
party  for  the  office  for  which  he  was  voted  for  at  such  primary  election.  In 
all  cases  of  a  tie  vote  or  contest,  the  committee  or  governing  authority  of 
the  political  party  holding  such  primary  election,  shall  have  the  power  to 
hear  and  determine  such  contest,  and  decide  who  shall  be  entitled  to  the- 
nomination.  The  proceedings  in  such  cases  shall  be  in  such  form  and  man- 
ner as  the  committee  or  governing  authority  shall  determine  upon.  Before 
entering  upon  the  discharge  of  the  duties  set  forth  in  this  article,  the  com- 
mittee or  governing  authority  shall  be  sworn  by  some  officer  authorized  by 
law  to  administer  an  oath,  to  faithfully  and  honestly  discharge  the  duties, 
herein  imposed,  and  the  failure  upon  the  part  of  any  member  of  the  com  - 
mittee  or  governing  authority  to  discharge  such  duties  faithfully  and  hon- 
estly, shall  be  deemed  a  misdemeanor,  and  the  persons  go  offending  shall,, 
upon  indictment  and  conviction  in  the  circuit  court  of  the  county  or  dis- 
trict, be  fined  not  less  than  tlOO  nor  more  than  t500,  and  be  imprisoned  in 
the  jail  not  less  than  sixty  days  nor  more  than  one  year.  '* 

Appellant  insists  that,  under  the  language  of  section  1661,  she  is  entitled, 
to  an  appeal  from  the  decision  of  the  committee  to  the  circuit  court,  for  the- 
reason  that  the  law  regulating  the  holding  of  elections  authorizes  an  ap- 
peal from  the  decision  of  the  board  of  contest  to  the  circuit  court,  in  contests 
for  State  and  county  offices.    This  position  would,  undoubtedly,  be  sound, 
were  it  not  for  the  language  in  section  1568,  which  limits  the  right  of  con- 
test in  primary  elections  to  a  trial  before  the  governing  authority  under- 
whose  auspices  the  election  is  held,  and  which  is  as  follows:  "In  all  casea 
of  a  tie  vote  or  contest,  the  committee  or  governing  authority  of  the  politi- 
cal party  holding  such  primary  election,  shall  have  the  power  to  hear  and  de- 
termine such  contest  and  decide  who  shall  be  entitled  to  the  nomination. 
The  proceedings  in  such  cases  shall  be  in  such  form  and  manner  as  the  com- 
mittee or  governing  authority  shall  determine  upon."     This  makes  the- 
decision  of  the  contest  coiumittee  final.    The  language,  that  the  committee 
shall  have  the  power  to  hear  and  determine  such  contests,  and  decide  who- 
shall  be  entitled  to  the  nomination,  precludes  the  idea  that  there  shall  be 
an  appeal;  the  entire  matter  is  referred  to  the  governing  authority  of  the- 
party  for  its  decision,  and  this  is  eminently  proper,  as  the  question  is  purely 
political.    This  construction  Is  consonant  with  sound  reason,  and  any  other- 
would  violate  the  elementary  canon  of  statutory  construction,  that  the  law 
should  not  be  so  interpreted  as  to  make  it  vain  or  illusory.    Primary  elec- 
tions are  held  for  the  purpose  of  nominating  party  candidates  for  the  regular 
State  election  thereafter  to  be  held  for  the  selection  by  the  whole  people  of  their 
official  servants.    The  right  of  political  parties  to  so  select  their  nominees, 
has  been  deemed  sufficiently  important  to  safeguard  the  official  machinery 
by  wihcb  the  elections  are  held,  with  the  protection  of  the  law,  but  if.  where^ 
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^there  are  contests  over  the  nominations,  the  defeated  candidates  may  appeal 
^o  the  courts,  it  would  necessarily  follow,  that  the  State  election  would  be 
held  before  the  contests  could  be  settled,  and  the  politicaltparty  whose  nom- 
inees were  thus  involved  in  litigation  would  have  no  place  on  the  ticket  foi 
the  offices  in  question,  and  the  statute  rendered  abortive.    If  subsection  12, 
-of  section  1696a,  Ky.  Statutes,  authorizes  an  appeal  from  the  decision  of  the 
board  of  contest  to  the  circuit  court  in  a  primary  election,  then  it  also  au- 
thorizes an  appeal  from  the  judgment  of  the  circuit  court  to  the  Court  of 
Appeals,  and  this  being  true,  it  is  not  believed  that  it  would  ever  be  pos- 
sible to  finally  settle  by  adjudication   a  contest  for  a  party  nomination  in 
time  for  the  regular  election.    The  conclusion  we  have  reached  is  in  line 
with  all  the  utterances  of  this  court  on  the  subject.    In  Cain  v.  Page,  19 
Ky.  Law  Rep.,  977,   the  question  was  whether  or  not  the  committee,  of 
which  one  O'Neal  was  chairman,  was  the  governing  authority;  it  was  neces- 
sary to  decide  this  question,  and  the  court  did  decide,  that  this  committee, 
having  been  recognized  by  the  State  Central  Committee  as  such,  was  the 
governing  authority,  and  its  decision  in  the  matter  of  the   contest  was 
"upheld.     (Moody  V.  Trimble,   S3   Ky.  Law  Bep.,   698;   Davis  v.  Ham  brick, 
92  Ky.  Law  Rep.,  815.) 

The  case  of  Henry  v.  Secrest,  24  Ky.  Law  Rep. ,  1606,  in  nowise  militates 
-against  this  view.  In  that  case,  it  was  sought  by  mandatory  injunction  to 
force  the  committee  to  act  upon  a  contest  alleged  to  be  i)ending  before  them, 
«nd  of  which  they  refused  to  take  cognizance.  This  court  held  that  there 
was  no  contest  pending,  and  reversed  the  judgment  awarding  the  mandatoiv 
injunction. 

There  is  no  substantial  ground  for  the  inference  drawn  by  counsel  for  ap- 
pellant, that,  because  this  court  took  jurisdiction  in  Cain  v.  Page  and 
Henry  v.  Secrest,  it  has  jurisdiction  of  the  case  at  bar.  Neither  of  those 
'cases  iuvolved  an  appeal  from  the  decision  of  the  governing  authority  of  a 
political  party.  In  Cain  v.  Page  as  said  before,  the  question  was,  whether 
the  committee,  which  heard  the  contest,  was  or  not,  the  governing  author- 
ity. That  question  alone,  was  settled  by  this  court,  and  then  it  was  held 
that  the  committee's  action  could  not  be  reviewed.  In  Henry  v.  Secrest  the 
-court  took  jurisdiction  not  for  the  purposo  of  reviewing  the  decision  of  the 
governing  authority,  but  upon  proper  showing,  of  requiring  them  to  decide 
between  the  parties  in  the  mattt'r  of  contest.  In  the  case  at  bar,  the  gov- 
erning authority  of  the  party  has  acted  upon  the  sufficiency  of  appellant's 
grounds  of  contest,  and  rendered  a  decision  adverse  to  her.  This  judgment 
can  not  be  reviewed  by  us.  Courts  will  often  require  officials  to  act  in  mat- 
ters, the  decision  of  which  is  exclusively  within  their  discretion,  when  they 
refuse  to  do  so,  although  they  will  not  review  the  decision  when  made,  bo\r- 
ever  erroneous  it  may  be. 

Appellant  further  contends  that,  although  the  statute,  alone,  may  not 
afford  her  the  right  of  appeal,  yet  she  Is  entitled  to  it  under  the  resolution 
of  the  committee,  that  either  party  dlssatiefled  with  their  decision,  should 
have  an  appeal  to  the  Grant  Circuit  Court,  based  upon  the  provision  of  sec- 
tion 1563,  that  "the  proceedings  in  such  cases  shall  be  in  such  fonu  and 
manner  as  the  committee  or  governing  authority  shall  determine  upon 
'9?ho  language  of  the  statute  in  nowise  authorlzs  the  resolution  of  the  com 
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mittee;  they  oould,  under  it,  regulate  the  proceedings  of  the  oonteBt  before^- 
themselves,  but  could  confer  no  jurisdiction  on  the  Grant  Circuit  Court. 
The  motion  to  dismiss  the  appeal  is  sustained. 


LEE  V.  MUTUAL  LIFE  INSURANCE  CO.,  OF  NEW  YORK,  &o. 
(Filed  September  29,  1904— Not  to  be  reported.) 

1.  Insurance— Transfer  of  policy— Charles  D.  Skeggs,  who  owed  $200  in. 
bank,  with  Leeman  and  Lee  as  sureties,  in  consideration  of  the  payment  by 
Lee  of  the  paper,  assigned  the  latter  his  policy  of  insurance,  his  wife  join- 
ing in  the  assignment.    Lee  took  up  the  paper  in  bank  and  kept  the  policy 
of  insnrance  in  force,  and  at  Skeggs'  death  sought  to  collect  the  insurance. 
Mrs.  Skeggs  set  up  claim  to  it  and  alleged  that  she  was  induced  to  sign  the. 
paper  by  which  he  took  it,  upon  the  understanding  that  he  was  only  to  uso 
it  as  collateral,  and  that  her  signing  was  necessary  to  enable  him  to  make- 
such  use  of  it.     She  was  willing  that  he  should  be  paid  with  interest,  but 
denied  beyond   that  amount  he  had  any  interest  in  it.    Held— Judgment  in 
accordance  with  her  contenfcion  was  proper. 

2.  Same — In  some  of  the  States  it  has  been  decided  that,  where  a  person 
obtained  an  insurance  upon  his  life  and  pays  the  premium  himself,  he  may 
make  the  policy  payable  to  one  who  has  no  insurable  interest  in  his  life, 
and  can  at  any  i>eriod,  .sell  and  transfer  the  policy  for  value,  to  one  who  haa. 
no  insurable  interest  in  his  life,  who  will  become  invested  with  the  complete 
title  thereto,  but  in  this  state  a  different  rule  prevails. 

Montgomery  &  Lee  for  appellant. 

Clare.  Dickerson  &  Clayton  and  A.  6.  DeJarnett  for  appellees. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  20th  of  December,  1890,  the  Mutual  Life  Insurance  Company,  of 
New  York,  insured  the  life  of  Charles  B.  Skeggs  for  11,000,  the  policy  being 
known  as  a  "twenty  year  distribution  policy."  Skeggs  assumed  to  pay  an 
annual  premium  of  142.20,  on  the  iL'Oth  of  December,  of  each  year.  He  paid 
this  premium  for  five  years.  On  the  24th  of  January,  1895,  he  borrowed 
from  the  Bank  o'  WlUiamstown  1200,  for  which  he  executed  his  note  with 
J.  A.  Leemtin  and  J.  L.  Lee,  as  sureties,  and,  simultaneously,  assigned  and 
transferred  to  Leeman  and  Lee  as  collateral  to  indemnify  them  against  loss, 
the  above  x>olicy  of  insuarnce.  Shortly  nf cer  the  execution  of  this  note 
Skeggs.  having  contracted  '* tuberculosis, "  removed  to  Colorado.  The  note 
ran  along  until  January,  189S,  when  the  bank  demanded  its  payment  of  the 
sureties.  Skeggs*  health  had  steadily  grown  worse,  and  Lee  demanded  that 
the  insurance  policy  should  be  transferred  to  him  in  fee.  On  the  1st  of 
February.  1898,  C.  B.  Skeggs,  Jane  M.  Skeggs,  the  beneficiary  and  wife  of 
0.  B.  Skeggs.  and  J.  A.  Leeman,  signed  the  following  writing  which  was. 
forwarded  to  them  in  Colorado,  by  Lee : 

*'For  one  dollar  to  me,  in  hand  paid  and  for  other  valuable  consideration, 
the  rvoeipt  of  which  Is  acknowledged,  I  hereby  assign,  transfer  and  set  over 
to  J.  L.  Lee,  whose  P.  O.  address  is  Williamstown,  Ky.,  all  my  right,  title. 
and  interest  in  policy  No.  441597,  issued  by  the  Mutual  Life  Insurance  Com-. 


578  LEE  V.  MUTUAL  LIFE  INS.  00«  OF  N.  ¥.«  ftO. 

pany,  of  New  York;  and  for  the  consideration  above  expressed,  I  do  for 
myself,  my  ezeoutor  and  administrators,  Ruaranteu  the  validity  and  snffi- 
<ciency  of  the  foregoing  assignment  to  the  above  named  assignee,  their  expoQ- 
tors,  administrators,  and  assigns,  and  their  title  to  the  said  policy,  will 
forever  warrant  and  defend. 
••Dated  Anaconda,  Colo.,  this  8th  day  of  February,  1898. 

"C.  B.  SKEGGS, 
••JENNIE  M.  SKEGGS, 
••J."  A.  LEMON." 

Lee  thereupon  took  up  the  obligation  of  Skeggs  to  the  bank  and  executed 
his  own  obligation  In  lieu  thereof.  He  also  paid  the  annual  premium  on 
the  polloy  until  the  death  of  C.  B.  Skeggs,  in  1903.  After  the  death  of 
Skeggs,  he  demanded  tuiyment  of  the  policy,  claiming  to  be  the  sole  owner 
thereof  under  and  by  virtue  of  the  assignment,  supra.  This  was  denied  by 
Jennie  M.  Skeggs,  who  notified  the  company  not  to  pay  the  insurance  money 
to  Lee  Lee  thereupon,  brought  this  suit  againut  the  insurance  company, 
asking  a  personal  judgment  for  the  full  amount  of  the  policy.  Mrs.  Skeggs 
was  made  a  party  to  this  proceeding  on  her  own  petition,  and  admitted  that 
Lee  was  entitled  to  have  repaid  to  him  all  the  various  sums  of  money,  with 
Interest  thereon,  which  he  had  paid  for  her  deceased  husband;  but  denied 
that  he  had  any  interest  in  the  overplus  due  upon  the  policy,  and  alleged 
that  she  was  induced  to  make  an  absolute  assignment  thereof  by  his  repre- 
sentation to  her  that  this  was  necessary  to  enable  him  to  use  it  as  collateral, 
in  the  renewal  of  his  note  to  the  bank,  and  that  he  agreed  that  when  he  bad 
been  fully  reimbursed  the  various  sums  of  money  which  he  had  assumed  to 
I>ay,  that  she  should  have  the  overplus,  if  any.  She  further  alleged  that 
Lee  was  not  related  by  blood  or  otherwise  to  her  deceased  husband,  had  no 
insurable  interest  in  his  life,  except  as  a  creditor,  and  asked  that  the  com- 
pany be  adjudged  to  pay  the  note  due  the  bank  with  interest,  and  the  pre- 
miums which  had  been  advanced  by  Lee  with  interest,  and  the  residue  of 
the  $1,000  to  her.  The  Insurance  company  in  their  answer  admitted  that 
they  owed  the  91,000,  for  which  the  policy  was  issued,  and  by  agreement 
paid  the  money  into  court,  and  asked  that  they  should  be  protected  in  any 
judgment  which  might  be  rendered  therein.  A  judgment  was  entered  upon 
final  submission  of  the  case,  in  accordance  with  the  contention  of  Mrs. 
Skeggs,  and  Lee  has  appealed. 

He  insists  that  he  assumed  to  pay  for  G.  B.  Skeggs  and  wife,  the  full 
pecuniary  value  of  the  policy  at  the  time  of  its  transfer  to  him,  in  1896;  and 
that  Mrs.  Skeggs  is  estopped  from  asserting  any  claim  to  the  proceeds  by 
her  unconditional  assignment  thereof  to  him.  In  some  of  the  States  it  has 
been  decided  that  where;  a  person  obtains  a  policy  on  his  life,  and  pays  the 
premium  himself,  he  may  make  the  policy  payable  to  one  who  has  no  in- 
surable interest  in  his  life,  and  can  at  any  period  sell  and  transfer  the 
policy  for  value  to  a  person  who  has  no  insurable  interest  in  his  life,  and 
who  thereby  became  invested  with  the  complete  title  thereto.  But  in  this 
State  a  difierent  rule  prevails.  In  numerous  adjudications  of  this  court  it 
has  been  held  that  no  one  can  enforce  a  policy  of  insurance  Issued  upon  the 
life  of  another,  without  having  an  insurable  interest  in  the  life  of  such 
person.    (Basye  v.  Adams,  81  Ky.,  298;  Caudell  v.  Woodward,  96  Ky.,  645.) 
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And  in  Beard  v.  Sharp,  17  Ky.  Law  Bep. ,  1099,  it  was  decided  that  where  a 
son  had,  for  a  number  of  jeara  kept  up  an  insurance  policy  upon  the  life  of 
his  mother,  and  he  consented  in  order  to  carry  the  policy,  to  allow  a  stranger 
to  become  a  joint  beneficiary  with  himself,  and  where,  in  accordance  with  this 
agreement  a  new  certificate  was  Issued,  it  was  held  that  the  certiflcnte  was 
void  to  the  stranger,  and  that  he  was  gnly  entitled  to  be  paid  out  of  the  pro- 
ceeds of  the  policy,  after  the  death  of  the  insured,  the  amount  actually  paid 
by  him  in  premiums,  with  interest  thereon.  This  rule  was  adhered  to  in 
Barbour's  Adm'r  v.  Larue's  Ass'ee,  106  Ky.,  646  and  in  New  York  Life  Ins. 
Co.  V.  Brown's  Adm'r,  28  Ky.  Law  Rep.,  2070.  Under  these  various  ad- 
judications it  is  quite  clear  that  appellant  has  no  valid  ground  of  complaint 
of  the  judgment  appealed  from. 
Judgment  affirmed. 


LANGAN,  &c.  V.  BITZEB,  &c. 
(Filed  September  29,  1904— Not  to  be  reported.) 

1.  Street  construction — Costs  of  Improvement — Mistake  in  name  of  owner 
of  property— A  mi($take  in  the  apportionment  warrant  for  street  construc- 
tion, by  which  the  name  of  the  owner  of  the  property  was  incorrectly  givt  n, 
was  no  defense  in  an  action  to  enforce  the  lien  for  improvement.  No  pergo- 
nal liability  is  created  in  such  pioceeding,  but  only  a  lien  on  the  property. 

The  proceeding  to  enforce  the  lien  lis  in  rem. 

a.  Same— The  grade  of  the  street  having  been  fixed  for  thirty  years,  it  was 
not  necessary  for  the  council  to  take  any  further  action  in  regard  thereto, 
and  the  fact  that  grade  was  fixed  by  resolution  and  not  by  ordinance,  is  im- 
material. 

Matt  O'Doherty  for  appellant. 

Pirtle,  Trabue  and  Doolan  &  Cox  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Hobson. 

A  sidewalk  was  constructed  on  West  Second  street  in  front  of  the  property 
of  Annie  Burgess,  now  Annie  Langan,  and  an  apportionment  warrant  was 
issued  for  so  much  of  the  cost  of  the  improvement  as  fell  against  her  proi)er- 
ty.  By  a  clerical  error  the  name  of  the  owner  is  given  in  the  apportionment 
warrant  as  Adam  Burgess,  when  it  should  have  been  Annie  Burgess,  and 
this  is  relied  on  In  defense  of  the  action.  By  section  2S84,  Kentucky  Stat- 
utes, the  lien  for  the  improvement,  with  interest,  at  the  rate  of  6  per  tent. 
is  against  the  respective  lots,  and  by  section  2836,  the  cost  must  be  appor- 
tioned to  the  front  foot,  as  owned  by  the  parties  respectively  fronting  the 
Improvement.  No  presonal  liability  is  created  by  the  proceeding,  but  only 
a  lien  on  the  property.  The  proceeding  to  enforce  the  lien  is  a  proceeding 
in  rem.  The  clerical  error,  by  which  Adam  was  written  for  Annie  in  giv- 
ing the  name  of  the  owner  of  the  property,  did  not  affect  the  validity  of  the 
proceeding.  The  basis  of  the  action  is  the  ordinance  of  the  council,  the  con- 
tract and  the  apportionment  to  the  property.  The  error  in  the  name  of  the 
party  is  one  of  those  things  which  are  provided  for  by  section  2884,  Ken- 
tucky Statutes,  by  the  provision  that  no  error  in  the  proceedings  of  the  gen- 
eral council  shall  exempt  from  payment,  after  the  work  has  been  done  as 
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required  by  either  the  ordlnanoe  or  the  oon tract,  but  the  general  oounoll  or 
the  oourt  in  which  suits  may  be  uendiug  may  make  all  corrections,  rules  and 
orders  to  do  Justice  to  all  parties  concerned.  The  error  in  the  name  of  the 
owner  of  the  property  is  not  shown  to  have  prejudiced  appellants  in  any 
way,  and  there  is  nothing  in  the  record  to  break  the  prima  facie  case  cieated 
by  the  statute.  No  new  apportionment  is  necessary  and,  therefore,  interest 
was  properly  allowed  on  the  warrant.  It  is  only  where  a  new  apportion- 
ment against  the  property  must  be  made,  that  interest  will  not  be  allowed. 
(Allen  V.  Woods,  20  Ky  Law  Bep.,  59;  Barfield  v.  Gleason,  28  Ey.  Law 
Bep.,  141.) 

It  is  also  objected  that  the  ordinance  and  contract  were  for  the  iiavcment 
on  both  sides  of  thn  street  and  that  this  was  improper.  But  this  is  not 
shown  to  have  prejudiced  appellants  in  any  way,  or  that  anything  more  has 
been  apportioned  against  the  property  than  would  have  been  apportioned 
against  it  upon  the  basis  contended  for  by  them.  (Barrett  v.  Falls  City 
Stone  Co.,  21  Ky.  Lnw  Rep.,  669.) 

The  grade  of  the  street  having  been  fixed  over  thirty  years  ago,- it  was  not 
necessary  for  the  council  to  take  any  further  action  in  regard  thereto,  unless 
it  was  desired  to  change  the  grade  as  already  established.'  The  fact  that  the 
grade  was  then  fixed  by  resolution,  and  not  by  ordinance,  is  immaterial. 
(Augusta  V.  McKibben,  22  Ky.  Law  Rep.,  1224:  Gaertner  v.  Louisville  Arti- 
ficial Stone  Co.,  24  Ky.  Law  Rep.,  i40;  Barrett  v.  LouiviUe  Artificial  Stone 
Co.,  21  Ky.  Law  Rep..  669;  Louisville  v.  Caseidy,  105  Ky..  421.) 

A  prima  facie  case  under  the  statute  was  made  out  by  the  plaintiff  and  no 
proof  was  taken  by  the  defendant  to  overthrow  it. 

Judgment  affirmed. 


EWING'S  ADM'RS  v.  RWING. 

(Filed  September  24,  1C04— Not  to  be  reported.) 

Decedent's  estate— Cla  Ims  against— Evidence— Where  two  notes  were  hpld  by 
one,  since  deceased,  one  for  81,118  95  and  the  other  for  ?3I8,  and  on  August 
8,  1899,  there  was  endor.sed  a  credit  on  the  latter  for  f 500,  which  over  paid  it, 
defensa  by  the  payor,  in  an  action  by  the  administrators  ot  the  decedent,  that 
he  had  paid  $1,000,  instead  of  J500,  will  not  be  upheld  where  it  appears  that, 
on  the  date  of  the  endorsement  on  the  note  he  paid  by  check,  to  the  owner 
of  the  note  8500  and  took  his  receipt  for  that  amount  which  recited  that  it 
was  to  be  credited  on  note,  the  check  not  indicating  the  purpose  for  which 
it  was  given.  The  burden  l}eing  upon  the  appellee  to  establish  his  conten- 
tion of  the  payment  of  the  1,000,  and  failing  to  do  it,  it  was  error  in  the  j 
lower  court  to  allow  it.  | 

C.  W.  Goodpaster  and  Alex  Conner  for  appellants. 

Hazelrigg,  Chenault  &  Hazelrigg  for  appellee. 

Appeal  from  Bath  Circuit  Court.  ! 

Opinion  of  the  court  by  Judge  Paynter. 

The  decedent,  F.  M.  Ewing,  held  two  notes,  executed  by  appellee,  G.  M. 
Ewing,  one  was  for  $1,118.96,  which  was  secured  by  mortgage,  upon  which 
certain  payments  had  been  made;  the  other  note  was  for  $818.    On  August 
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8,  1899,  F.  M.  Ewlng  endcrsed  on  the  latter  note  a  oredit  of  1600,  whioh 
OTerpaid  the  principal  and  interest  $82.10.  F.  M.  Ewing  died  and  his  pergo- 
nal representatives  instituted  this  action  to  recover  the  alleged  balance  on 
the  notes  and  to  enforce  the  mortgage.  The  appellee  pleaded  that  on  the  8th 
of  August,  1899,  he  paid  the  decedent  $1,000.  instead  of  the  $600,  with  which 
he  was  credited.  The  question  for  determination  is  which  of  the  sums  did 
he  pay.  No  oral  testimony  was  offered  on  the  trial  of  the  case.  The  only 
evldenoe  offered  by  the  appellee  was  a  check  dated  August  8,  1899,  for  $600 
and  a  receipt  bearing  the  same  date  for  a  like  amount.  The  check  reads 
as  follows: 
No.  **OwiDgsvllle.  Ky.,  August  8,  1899. 

"Farmers  Bank. 
**Pay  to  F.  M.  Ewin.  or  bearer,  $600.00 

"Five  Hundred Dollars. 

For 

••G.  M.  EWING." 
The  receipt  is  as  follows : 

"•500.00. 

"Received  of  G.  M.  Ewing  Five  Hundred  Dollars  to  be  credited  on  note  as 

of  this  Aug.  8th,  1899. 

**F.  M.  EWING." 

It  will  be  observed  that  the  check  does  not  indicate  the  purpose  for  which 
it  was  given,  or  na  to  how  the  proceeds  were  to  be  applied  or  used.  The 
check  might  have  been  given  ns  payment  on  a  debt  for  property  or  for  some 
other  purpose.  It  is  stated  in  the  receipt  that  the  $600  received  is  to  be  cred- 
ited on  note  as  uf  that  date.  When  the  two  papers  are  read  together,  in  the 
abst*nce  of  any  explanation,  the  conclusion  to  be  drawn  is  that  on  August 
8,  1409,  th»4  appellee  paid  the  decedent  $500  by  check  and  the  receipt  was  in- 
tended W)  lie  an  evidence  of  that  payment. 

The  appellee  claims  that  he  paid  the  $500  in  cash  and  the  i*eoelpt  Is  for  that 
money,  and  that  the  check  was  an   additionnl  pnynient.    The  burden   was 
upon  the  appellee  to  sustain  his  claim,  which  he  failed  to  do.     There   is  an 
entire  absence  of  evidence  to  show  that  $5U0  was  paid   in  cash  on   the  day 
mentioned.     If  he  paid  the  $1,000,  as  he  claims,  it  would  seem  that  a  leceipt 
would  have  been  given  for  11,000  instead  of  $5uO.     Again,  if  the  parties  had 
Intended  the  receipt  to  be  an  evidence  of  the  payment  of  $600  in  cash,  and 
that  the  check  was  to  be  the  eviden(^e  of  another  payment,    it  would  have 
been  recited  in  the  receipt  that  it  was  for  cash.     We  are  of  the  opinion  that 
the  court  erred  in  allowing  a  credit  for  $1,000,  instead  of  $600,  of  date  Au- 
gpist.  8*  1899,  because  the  appellee  failed  to  sustain  his  claim   by  sufficient 
evidence. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


BOABD    OF    COUNCILMEN    OF    THE    CITY    OF    FRANKFORT   v. 

ALLEN. 

(Filed  September  80,  1904— Not  to  be  reported. ) 

m 

Damages— Negligence— Liability  of  city  for  negligence  of  contractor— Ap- 
pellee recovered  a  judgment  against  appellant  for  damages  sustained  from 

vol.  26—37 
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falling  off  a  rock  on  a  street  of  the  City  of  Franfkort,  which  had  been  placed 
there  by  its  contractor.  The  accident  happened  in  a  densely-populated  sec- 
tion of  the  city  where  children  were  accustomed  to  play  npon  the  streets. 
The  appellee  was  a  boy  of  nine  years.  lie  testified  that  he  did  not  know  the 
rock  was  dan^jerous  and  had  not  been  warned  to  keep  off  of  it,  while  there 
was  testimony  that  he  had  been  so  warned.  The  city  defended  on  the  idea 
that  it  had  let  the  contract  to  Lynch  and  took  bond  for  the  faithful  perfor- 
mance of  his  duties;  that  he  was  an  independent  contractor  and  was  alone 
responsible.  Held — That  section  8451,  Kentucky  Statut-es,  which  has  ap- 
plication to  improvements  like  this  In  third-class  cities,  requires  that  there 
should  be  a  provision  in  such  contracts  that  the  work  be  executed  under 
the  immediate  supervision  of  the  mayor  and  city  engineer,  subject  to  the  ac- 
ceptance of  the  council;  and  that  even  conceding  that  Lynch  was  an  inde- 
pendent contractor,  the  law  makes  it  the  duty  of  the  city  to  keep  its  Htreets 
in  a  reasonably  safe  condition  for  use  by  the  public,  and  the  judgment 
awarding  damages  will  not  be  disturbed. 

T.  H.  Crockett  and  Ira  Julian  for  appellant. 

J.  A.  Violett  and  J.  W.  Bodman  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nnnn. 

This  is  an  appeal  from  the  judgment  of  the  Franklin  Clcrult  Court  for  the 
sum  of  $600  recovered  by  reason  of  personal  injuries  received  by  appellee  un- 
der the  following  circumBtances: 

One  Lynch,  under  contract  with  appellant,  was  putting  in  some  curbing 
Along  Ewing  street  in  South  Frankfort.  He  had  caused  some  heavy  stonefl 
to  be  hauled  and  deposited  on  this  street  for  that  purpose.  One  of  tbeni 
was  unloaded  at  the  corner  of  Fourth  and  Ewing  streets,  which  stone  was 
nine  feet  long,  nineteen  inches  wide  and  five  inches  thick  and  estimated  to 
weigh  a  ton  or  more.  The  stone  was  set  up  on  an  incline  at  the  junction 
of  the  two  streets,  one  end  resting  on  the  sidewalk  and  the  other  end  extend- 
ing out  into  the  street  in  an  unstable  position.  It  was  placed  in  this  posi- 
tion for  the  purpose  of  dressing  it  and  had  remained  so,  according  to  tlie 
witnesses,  for  from  eight  to  seventeen  days.  The  appellee,  a  boy  then  about 
nine  years  of  age,  got  upon  it.  and  when  he  started  to  get  oS,  it  fell  upon 
him,  crushing  one  of  his  legs.  This  was  in  a  densely- populated  portion  of 
the  city,  and  many  children  were  accustomed  to  play  upon  these  streets. 
The  boy  stated  that  he  did  not  know  that  it  was  dangerous  to  get  upon  tbis 
rock,  and  he  had  not  been  warned  to  keep  off  of  it,  while  there  was  some 
proof  that  he  had  been  warned. 

The  city  undertook  to  relieve  itself  by  pleading  that  it  had  let  the  contract 
for  this  curbing  to  Lynch  and  took  his  bond  for  the  faithful  performanoe 
of  the  work,  and  that  he  was  an  independent  contractor,  and  contends  that 
Lynch  alone  iu  responsible.  We  cannot  agree  with  appellant's  contention  in 
this.  Section  3451  of  the  statut-es,  which  has  application  to  improvements 
like  this  in  third-class  cities,  requires  that  there  should  be  a  provision  in  all 
such  contracts  that  the  work  be  executed  under  the  immediate  supervision 
of  the  mayor  and  city  engineer  and  subject  to  the  aooeptaM^oe  of  the  common 
oouncil.  But,  even  oonoeding  that  Lynch  was  an  independent  contractor, 
the  law  made  it  the  duty  of  the  city  to  keep  the  sidewalks  and  streets  in  a 
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reasonably  safe  condition  for  the  nse  of  the  public.     This  is  a  primary  duty 
t>f  the  city  and  it  can  not  relieve  itself  thereof  by  a  contract  of  any  kind. 

In  the  case  of  the  City  of  Louisville  v.  Keher,  26  Ky.  Law  Bep.,  S006,  after 
discussing  several  decisions  of  courts  of  other  States,  the  court  said:  "The 
rule  on  which  these  opinions  rests,  is  that  the  city,  having  exclusive  con- 
trol over  its  streets,  and  being  charged  with  the  duty  of  maintaining  them, 
must  keep  its  streets  in  a  reasonably  safe  condition  for  public  travel,  and 
for  a  failure  to  do  this,  is  primarily  liable,  although  the  defect  in  the  high- 
way may  be  due  to  the  act  of  some  contractor  or  third  person  done  by  au- 
thority of  the  city. ' ' 

In  curbing  this  street  in  the  manner  stated,  it  was  the  duty  of  the  appel- 
lant to  use  at  least  ordinary  care  to  see  that  these  heavy  stones  were  not 
placed  and  kept  In  a  dangerous  condition,  so  that  persons,  and  especially 
children  congregating  there,  might  not  be  injured.  In  the  case  of  Bransom's 
Adni'r  v.  Labrut,  &o. ,  81  Ky  ,  641,  which  was  a  case  where  a  child  was 
killed  by  a  heavy  piece  of  timber  falling  on  him,  the  timber  having  been 
negligently  piled  in  an  unsafe  manner,  the  court  s:iid :  "It  appears  to  us  that  a 
man  who  leaves  in  a  public  place,  along  which  persons,  and  amongst  them 
children,  have  to  pass,  a  dangerous  machine,  which  may  befatal  toany  one 
who  touches  it,  without  any  precaution  against  mischief,  is  not  only  guilty  of 
negligence,  but  of  negligence  of  a  very  reprehensible  character,  and  not  the 
lees  so  because  the  imprudent  and  unauthorized  act  of  another  may  be  ne- 
cessary to  realize  the  mischief  to  which  the  unlawful  act  or  negligence  of 
the  defendant  has  given  occasion."  And  also,  on  page  646  of  the  same  opin- 
ion, the  court  said:  "It  was,  therefore,  the  duty  of  appellees,'  in  placing  this 
timber  upon  the  lot,  to  do  it  in  such  manner  as  to  make  it  reasonably  safe 
«nd  seoure  against  injury  to  children  coming  there." 

The  instructions  of  the  lower  court  were  in  accordance  with  these  principles 
and  were  unobjectionable. 

Peroeiving  no  eiror  prejudicial  to  the  substantial  rights  of  the  appellant, 
the  judgment  of  the  lower  court  is  afSrmed. 


COMMONWEALTH  v.  BAILEY. 
(Filed  September  dO,  1904~Not  to  be  reported. ) 

1.  Criminal  law— Bribery— SuflBoiency  of  indictment — ^Where  it  was 
Averred  in  an  Indictment  for  bribery  that  William  Cundiff  was  under  an  in- 
dictment for  murder,  that  the  wife  of  the  deceased  was  a  witness,  on  the  in- 
dictment, for  the  Commonwealth  to  the  killing,  and  that  Cundiff  corruptly 
offered  a  house  and  lot  to  her  if  she  would  absent  herself  from  the  trial  and 
not  testify  against  him,  knowledge  that  she  was  a  witness  for  the  Common- 
wealth in  the  prosecution  was  necessarily  implied  fiom  the  recitation  of  these 
facts  in  the  indictment,  and  amounted  to  a  charge  that  he  had  knowledge 
that  flhe  was  a  witness  for  the  Commonwealth  at  the  time  of  the  commission 
-of  the  crime,  and  it  was  error  for  the  trial,  court  to  sustain  a  demurrer  to 
the  indictment,  it  being  in  accord  with  the  requirements  of  sections  122  and 
134  of  the  Criminal  Code. 

2.  Same — One  of  the  essential  elements  of  the  offense  of  offering  to  bribe  a 
witness  is,  that  the  accused  should  know  that  the  person  to  whom  the  bribe 
^was  offered  was  a  witness;  but  it  is  not  essential,  in  all  cases,  that  the  in- 
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dictioent  ehould  contain  the  express  allef^ation  to  this  effect,  as  in  muij 
oases  it  is  implied  from  the  clrcamstances  surrounding  the  commisfiion  of 
the  offense,  or  a  statement  of  the  acts  constituting  them. 

Joseph  Huffaker  for  appellant. 
Aaron  Kohn  and  Morton  K.  Yonts  for  appellee. 
Appeal  from  Jefferson  Circuit  Court,  Criminal  division. 
Opinion  of  the  court  by  Chief  Justice  Bumam. 

A  general  demurrer,  filed  by  the  appellee,  L.  H  .  Bailey,  was  sustained  to 
the  following  indictment  returned  against  him  by  the  grand  jurors  of  Jef- 
ferson county:  *'The  grand  jurors  of  the  county  of  Jefferson,  in  the  name 
and  by  the  authority  of  the  Comomn wealth  of  Kentucky,  accuse  said  L.  H. 
Bailey  of  the  offense  of  bribery,  committed  in  manner  and  form  as  followe 
to-wit:  That  heretofore,  one,  William  T  Cundiff,  being  at  that  time  under 
an  indictment  in  this  court  for  wilfully  killing  and  murdering  one  Thomas 
Bishop,  and  Lulie  Bishop,  widow  of  the  said  Thomas  Bishop,  being  a  wit- 
ness  on  the  said  indictment  for  the  Commonwealth  to  the  said  killing,  be, 
the  said  L.  H.  Bailey,  did,  on  or  about  November  18,  1908,  in  the  county  of 
Jefferson,  State  of  Kentucky,  and  within  one  year  prior  to  the  finding  of 
this  indictment,  offer,  corruptly  and  feloniously,  to  the  said  Lulie  BishoD  a 
certain  reward  or  thing  of  value,  to-wit,  a  house  and  lot  in  the  city  of 
Louisville,  if  she,  said  Lulie  Bishop,  would  absent  herself  from  this  court 
and  not  testify  as  a  witness  on  the  trial  of  the  said  Wliiam  T.  Cundiff  under 
the  said  indictment,  all  of  which  tended  to  the  obstruction  of  the  adminis- 
tration of  justice,  and  is  against  the  peace  and  dignity  of  the  Commonwealth, 
of  Kentucky. 

"Witnesses:  LULIE  BISHOP, 
"KATIE  BISHOP." 

It  is  urged  for  appellee,  upon  this  appeal,  that  this  indictment  is  fatally 
defective  because  in  the  naming  or  accusative  part  the  offense  is  briberyr 
while  the  specific  description  of  the  alleged  offense  only  set  out  a  case  of  at- 
tempted bribery.  Second,  that  the  indictment  does  not  specifically  allege 
that  the  witness  sought  to  be  bribed,  had  been  summoned  or  recognized  as 
a  witness,  or  that  her  testimony  was  material,  and  also  because  it  fails  to 
aver  specifically,  knowledge  on  the  part  of  the  defendant  that  Lulie  Bishop 
was  n  witness  for  the  Commonwealth  at  the  time  the  alleged  offer  was 
made.  There  can  be  no  doubt  that  at  common  law  an  indictment  would  lie- 
for  bribery  or  attempting  to  bribe  or  dissuade  a  witness  from  appearing  be- 
fore a  court,  pursuant  to  a  subpoena.  (32  Encyclopaedia  of  Pleading  and 
Practice,  1851.  and  authorities  there  cited.)  And  it  is  equally  certain  that 
the  oSense  of  bribery  embraces  any  attempt  to  bribe.  (2  Whartons*  Crimi- 
nal Law,  9th  Ed..  1857:  E.  Greenleaf  on  Evidence,  71;  A.  Fook,  68  Call,  493^ 
United  States  v.  Worral,  2  Dallas,  884.) 

Section  120,  of  the  Criminal  Code,  provides:  "When  an  Indictment  ifi^ 
found,  the  names  of  all  the  witnesses  who  were  examined  must  be  written 
at  the  foot  of  or  on  the  indictment." 

The  placing  of  the  name  of  Lulie  Bishop  on  the  indictment  was  a  sofB- 
oient  designation  of  her  as  a  witness.  (United  States  v.  Bettloger,  16  Aio. 
Law  Bep.,  49:;  U.  S.  v.  Kee,  89  Fed.  Bep.,  608.)  If  the  defendant  knew  that 
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lier  name  was  on  the  foot  of  the  IndiotmeDt,  he  was  charged  with  knowledge 
that  In  due  course  of  law  she  would  be  subpcenaed,  and  he  could  not  antici- 
pate the  issuing  and  service  of  the  subpoena  upon  her.  Bribing  and  intimi- 
dating or  persuading  witnesses  not  to  testify,  or  not  to  attend  court,  are 
among  the  easiest  and  most  corrupting  of  this  class  of  misdemeanors,  and 
It  will  not  do  to  saj  that  a  defendant  could  escape  responsibility  for  attempt- 
ing to  bribe  a  witness  because  she  had  not  ac&ually  been  subprnnaed  to  at- 
tend a  trial.     (State  v.  Keys,  80  Am.  Deo.,  454;  Curran  v.  Taylor.  92  Ky., 

It  must  be  conceded  that  one  of  the  essential  elements  of  the  offense  of  of- 
fering to  bribe  a  witness  is,  that  the  accused  should  know  that  the  person 
to  whom  the  bribe  was  offered  was,  in  fact,  a  witness.  But  it  is  not  essen- 
tial in  all  oases  that  the  indictment  should  contain  express  allegation  to 
this  effect,  as  In  many  cases  It  Is  necessarily  Implied  from  a  statement  of  the 
•acts  oonstitutlng  the  offense.  In  discussing  the  question  of  scienter,  Whar- 
ton, in  his  Grlmlual  Pleading  and  Practice,  used  these  words:  "This  is  so 
whenever  knowledge  is  an  essential  ingredient  of  the  offense  and  not  im- 
plied in  the  statement  of  the  act  itself. '  * 

The  averments  of  the  indictment  in  this  case  are  that  Willlliam  Gundiff 
waa  under  Indictment  for  the  murder  of  Thomas  Bishop,  and  that  Lulle 
Bishop,  his  widow,  was  a  witness  on  the  Indictment  for  the  Gommowealth 
to  the  killing,  and  that  the  defendant  corruptly  offered  a  house  and  lot  in 
the  city  of  Louisville  to  her.  If  she  would  absent  herself  from  the  court  and 
not  testify  as  a  witness  on  the  trial  of  Gundiff.— Knowledge  that  Lulle 
Bishop  was  a  witness  for  the  Gomonwealth  in  the  prosecution  is,  we  think, 
neoossarily  implied  from  the  recitation  of  the  above  acts  contained  in  the 
Indictment,  and  amounted  to  a  charge  that  he  had  knowledge  that  she  was 
«  witness  for  the  Gommonwevth  at  the  time  of  the  commission  of  the  alleged 
offense.  In  our  opinion  the  Indictment  substantially  conforms  to  the  re- 
quirements of  section  122  and  section  124  of  the  Grlmlnal  Gode,  and  the  trial 
^X)art  erred  in  sustaining  a  demurrer  thereto.  An  interesting  discussion  of 
the  question  is  found  In  Pettibone  v.  United  States,  148;  U.  S.,  806,  and  in 
16  EnoyolopaBdia  of  Pleading  and  Practice,  19. 

The  judgment  Is,  therefore,  reversed  and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 


LtTTTER  &  VOSS,  &c.  v.  GROSSE,  &c. 

(Filed  September  80,  1904— Not  to  be  reported.) 

Assignment— Attachment— In'this  notion  a  contractor,  in  building  a  school- 
house,  sub- let  most  of  the  work  to  different  i)erson6,  and  when  the  work 
was  completed  was  Indebted  to  his  sub -con  tractors  in  a  much  larger  sum 
than  the  Board  of  Education,  with  whom  he  had  contracted,  was  indebted 
to  him,  and  gave  orders  to  certain  of  hia  creditors  to  the  Board  of  Education 
tor  amounts  due  them.  Other  contractors,  who  had  not  been  paid  in  full, 
instituted  suits  of  attachment  and  garnished  the  funds  in  the  hands  of  the 
Board  of  Education.  These  suits  were  consolidated  and  referred  to  the  mas- 
ter commissioner,  who  reported  that  these  contractors  who  held  the  orders, 
were  entitled  to  priority,  and  this  report  was  properly  approved  and  con- 
firmed. The  orders  constituted  an  equitable  assignment  of  the  fund  at  their 
date,  which  preceded  the  issuing  of  the  attachments. 
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M.  L.  Harbeson  for  appellants. 

S.  D.  Rouse,  D.  A.  Glenn  and  J.  W.  Bryan  for  appellees. 

Appeal  from  Kenton  Girouit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

In  1895,  the  appellee.  C.  Chas.  Grosse,  oontractod  with  the  Board  of  Edu- 
cation of  Ludlow  to  construct  a  school  house.  He  sub- let  most  of  the  work 
to  different  parties  whom  he  failed  to  pay  In  full.  At  the  completion  of  the 
building  there  was  due  him,  from  the  Board  of  Education,  $3,800,  and  he 
was  indebted  to  his  sub-contractors  in  a  much  larger  sum.  Before  the  com- 
pletion of  the  work  he  had  given  to  the  J.  M.  Blair  Brick  Co.,  orders  di- 
rected to  the  Board  of  Education  requesting  them  to  pay  to  the  brick 
company  $646.  He  had  also  given  similar  orders  in  favor  to  Mitchell  Bros, 
for  $450,  who  had  a  claim  for  brick  furnished  to  a  sub-contractor,  and  to 
Foyle  &  Aspey  for  $164.  The  other  sub-contractors,  who  had  not  been  paid 
in  full  the  amount  due  them,  instituted  attachment  suits  in  the  Kenton 
Circuit  Court  against  Grosse,  seeking  to  garnishee  in  the  hands  of  the  Board 
of  Bduoation,  the  resi)ective  amounts  due  to  them,  to-wlt,  T.  W.  8plnkfl, 
$118;  James  Farrel,  $170;  Lutter  &  Voss,  $711.90;  Carl  Bro&,  $1,569.68;  J. 
H.  Lutter,  $1,981.53;  Frank  Voss,  $478.45. 

All  these  cases  were  consolidated  and  referred  to  the  master  oommissioner 
to  ascertain  the  claims  and  to  report  liens  on  the  $8,800  due  Grosie,  and  their 
priority.  In  the  commissioner's  rex>ort,  the  sub- contractors,  who  held  ordera 
on  the  Board  of  Education,  were  given  priorities  over  the  attaching  creditors, 
upon  the  theory  that  these  orders  constituted  an  equitable  assignment  of  the 
fund  coming  to  Grosse  at  their  date,  which,  proceeding  the  Issuing  of  the 
attachments,  and  the  attaching  creditors  were  given  Hens  In  the  order  Id 
which  they  were  sued  out. 

The  report  of  the  commissioner  was  approved  and  confirmed  and  the  judg- 
ment entered  in  accordance  therewith.  To  r^erse  judgment  a  part  of  the 
attaching  creditors  have  appealed,  claiming  that  they  should  have  been  ad- 
judged  a  priority  in  the  distribution  of  the  amount  found  due  Grosse. 

In  our  opinion  the  judgment  of  the  chancellor  Is  in  accordance  with  the 
law  and  former  adjudications  of  this  court,  as  In  a  contest  between  equities- 
merely,  that  which  Is  prior  in  time  must  prevail.  Newby  v.  Hill  &  Mil- 
lion,  59  K. ,  530,  where  this  question  Is  decided  In  a  well-oonslderad  opinion 
by  Judge  Duvall,  and  which  has  since  been  followed  in  numerous  deoisiona 
of  this  court. 

Judgment  affirmed. 

ASHER  V.  JOHNSON,  &c. 

(Filed  September  89,  1904. ) 

1.  Lease—Tenancy— An  agreement,  In  writing,  by  which  **C.  agreed  with 
A.  to  allow  A.  to  enter  C.  's  field  at  the  lower  end  of  the  meadow,  on  the 
left  side  of  the  creek,  coming  up  the  creek  and  proceed  up  through  the  field 
to  the  upper  end  thereof,  to  build  a  tramway  through  the  field  to  be  operated 
with  tram-cars,  pulled  by  mules  and  horses  over  which  to  haul  logs,  lum- 
ber, feed  and  goods,  in  consideration  of  $36  per  year,  not  to  exceed  three 
years, "  Is  a  lease,  under  which  A.  was  C.  's  tenant,  and  gave  A.  the  right  to 
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enter  upon  and  take  posEession  of  a  strip  of  G.'s  land  and  occupy  it  with  his 
tram-road  for  three  years  for  the  agreed  rental. 

2.  Expiration  of  lease— Holding  over  for  90  days— Effect— Under  Ky.  Stat- 
utes, section  2295,  providing  that  if  proceedings  to  dispossess  a  tenant  are 
not  instituted  within  90  days  after  the  expiration  of  his  tenancy  then  none 
shall  be  allowed  for  one  year,  A.  having  remained  in  possession  for  90  days, 
after  his  lease  expired,  he  was  entitled  to  remain  for  one  year,  after  the  ex- 
piration of  his  lease  by  i)aying  the  rentol  for  said  year. 

Hazelrlgg,  Chenault  &  Hazelrigg  and  W.  R.  Ramsey  for  appellant. 

Logan  &  Jeffries  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant,  Asher,  was  largely  engaged  in  the  timber  and  lumber  busi- 
ness. He  desired  to  construct  a  tram-road,  about  seventeen  miles  long,  for 
the  purpose  of  hauling  his  lumber  products  to  a  railroad  for  shipment.  To 
do  so  it  was  necessary  to  secure  the  right  to  construct  the  tram-road  over 
« the  lands  of  the  appellee.  Games;  thereupon,  Carnes  executed  and  delivered 
to  the  appellant  a  writing  which  reads  as  follows: 

"Pineville,  Bell  County,  Ky.,  May  92,  1900. 
"I,  J.  L.  Games,  this  day  agree  with  A.  J.  Asher  and  obligate  myself  to 
allow  A.  J.  Asher  to  enter  my  field  at  lower  end  of  meadow  on  the  left  side 
of  the  creek,  coming  up  creek  and  proceed  up  thorugh  field  to  the  upper  end 
of  same  and  out.  Asher  is  to  be  allowed  to  build  a  tram-road  through  the 
field,  to  be  operated  with  tram  oars,  to  be  pulled  by  mules  and  horses,  over 
which  to  haul  logs  lumber  feed  and  goods.  Asher  is  not  to  put  any  rooks 
in  said  road  and  id  to  put  a  gate  at  each  end  of  field  and  is  to  pay  any  dam- 
age done  to  Games*  land  or  crops  by  said  gates  being  left  open,  and  to  be 
allowed  to  pass  up  creek  to  Botner  Bingham's  land.  Consideration  for 
said  privilege  to  be  $86.00  per  yeair     Time  of  lease  not  to  exceed  three  years. 

**J.  L.  CARNES." 

• 

Asher  constructed  his  tram-road  covering  the  distance  of  seventeen  miles, 
which  in  part  was  over  the  land  of  Carnes  mentioned  in  the  contract.  He 
continued  to  use  his  tram-road  for  the  purpose  of  transporting  his  lumber 
until  September,  1908,  when  the  appellees  prevented  him  from  using  it  over 
the  Games  land,  necessitating  the  unloading  of  the  cars  at  the  point  of 
entry  upon  the  Games  land,  and  hauling  it  by  wagons  around  it  to  the 
tram-road  and  again  loading  it  upon  the  tram-cars  to  be  carried  to  the  rail- 
road, thus  canning  loss  and  damage  to  the  appellant. 

The  appellant  paid  the  stipulated  rent  for  three  years  and  avers  that  he  is 
raady  and  willing  to  pay  for  the  year  beginning  May  22,  1908. 

The  facts  detailed  are  substantially  averred  in  the  petition,  to  which  the 
court  sustained  a  demurrer.  To  review  that  action  of  the  court  the  appeal 
is  prosecuted.  The  theory  of  the  appellee  is,  that  the  writing  which  Games 
gave  Asher  Is  a  license,  but,  if  not  that,  it  is  an  easement  for  the  period  of 
three  years,  determinable  at  the  will  of  the  appellee.  The  appellant  claims 
that  it  is  a  lease,  therefore,  having  remained  in  possession  from  the  date  of 
its  expiration.  May  22, 1903,  until  September,  he  was,  by  virtue  of  the  statute, 
entitled  to  hold  it  for  one  year   after  the  expiration  of  the  lease. 
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6  LawBon  on  Bights  and  Bern ed lea,  section  2668,  defines  a  license  as  fol- 
lows: *'A  license  Is  an  authority  given  to  do  some  act  or  acts  on  the  ISDdot 
another,  without  giving  any  estate  in  the  land  itself.  It  differs  from  an 
easement  in  that  the  latter  is  a  permanent  interest,  with  a  right  at  all  times 
to  enter  and  enjoy  it,  while  the  continuance  of  the  former  depends  on  the 
will  of  the  person  who  has  created  it. ' ' 

There  is  a  distinction  between  an  'Vasement"  and  a  "license"'  altbcngh 
In  some  cases  it  is  difficult  to  see  a  substantial  difference  between  tliem. 
An  easement  is  a  privilege  in  land  founded  upon  a  deed  or  other  writing  ur 
upon  a  prescription.  (Hazel ton  v.  Putnam,  64  Am.  Dee.,  168.)  An  ease- 
ment is  a  permanent  interest  in  another's  land  with  the  right  to  enjoy  \t 
fully  and  without  objection.  An  easement  may  attach  to  the  land  and  pass 
with  the  dominant  tenement  as  an  appurtenance  thereto.  The  writing  in 
question  gave  Asher  the  right  to  enter  upon  and  take  possession  of  a  strip 
of  the  grantor's  land,  and  occupy  it  with  his  tram  road  for  a  period  of  three 
years,  at  a  stipulated  rental.  Asher  had  the  actual  possession  of  the  strip  of 
land  so  occupied,  as  completely  as  he  would  have,  had  he  raised  com  or 
other  products  upon  it.  He  enjoyed  the  profits  of  the  strip  occupied  byhhn 
as  much  as  he  would  have  done  if  he  had  cultivated  it. 
Bouvier  defines  a  lease  to  be : 

'*A  species  of  contract  for  the  possession  and  profits  of  lands  and  tene- 
ments, either  for  life  or  for  a  certain  term  of  years,  or  during  the  pleasure 
of  the  parties." 
In  Waller  v.  Morgan,  18  B.  M.,  186,  the  oourt  said: 

**To  create  the  relation  of  landlord  and  tenant,  no  particular  words  are 
necessary ;  but  it  is  indispensable  that  it  should  appear  to  have  been  the  in- 
tention of  one  party  to  dispossess  himself  of  the  premises,  and  of  the  other 
to  enter  and  occupy  as  the  former  himself  had  the  right  to  do,  pursuant  to 
the  agreement  between  them." 

In  order  that  Asher  might  have  become  Games'  tenant,  it  was  not 
necessary  for  him  to  take  possession  of  Games'  entire  farm.  He  could 
become  a  tenant  on  a  part  of  it  as  well  as  of  the  whole,  depending  upon  the 
terms  of  the  contract.  The  contract  contemplated  that  he  should  take  pos- 
session of  the  land  for  three  years  at  a  fixed  rental.  We  conclude  that  the 
contract  was  a  lease,  and  Asher  was  Games'  tonant. 
Section  2296,  Kentucky  Statutes,  reads  as  follows: 

"If  by  contract  a  term  or  tenancy  for  a  year  or  more  is  to  expire  on  a  cer- 
tain day,  the  tenant  shall  abandon  the  premises  on  that  day,  unless  by  ex- 
press contract  he  secures  the  right  to  remain  longer.  If,  without  such 
contract,  the  tenant  shall  hold  over,  he  shall  not  thereby  acquire  any  right 
to  hold  or  remain  on  the  premises  for  ninety  days  after  said  date,  and  the 
possession  may  be  recovered  without  demand  or  notice,  if  proceedings  are 
Instituted  within  said  time.  But  if  proceedings  are  not  instituted  within 
said  time,  then  none  shall  be  allowed  until  the  expiration  of  one  year  from 
the  day  the  term  of  tenancy  expired;  and,  at  the  end  of  said  year  the  ten- 
ant shall  abandon  the  premises  without  demand  or  notice,  or  stand  in  the 
same  relation  to  his  landlord  that  he  did  at  the  expiration  of  the  term  or 
tenancy  aforesaid ;  and  so  from  year  to  year,  until  he  abandons  the  premises, 
is  turned  out  of  possession  or  makes  a  new  contract. ' ' 
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Ashtfx  havlDg  remained  in  pofisesslon  of  the  land  for  ninety  days  after  the 
expiration  of  his  lease,  he  was  entitled  to  remain  for  one  year  thereafter. 
It  is  suggested  that  the  statnte  was  intended  for  the  benefit  of  the  tillers  of 
the  soil,  as  it  would  be  supposed  that  if  the  tionant  remained  on  the  prem- 
ises during  that  period,  he  would  have  pitched  his  crop;  therefore,  should 
not  be  disturbed,  in  tne  enjoyment  of  the  premises  for  the  year  ensuing  the 
expiration  of  the  lease.  This  may  have  been  the  consideration  which  in- 
duced the  enactment  of  the  statute,  but  its  terms  are  broad  enough  to  cover 
other  leases.  It  applies  to  a  case  where  a  house  Is  rented  wMthout  a  foot  of 
ground  attached  to  it,  susceptible  of  cultivation.  I|  necessarily  applies  to 
the  case  under  consideration.  In  our  opinion  the  c^urt  erred  in  sustaining 
the  demurrer  to  the  petition. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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(Filed  September  SO,  1004.) 

1.  Accident  policy — Death  —  Proof  —  Circumstantial  evidence— Suicide — 
Verdict— Decedent  held  a  $10,000  accident  policy,  payable  upon  the  condition 
that  he  came  to  his  death  by  **violent  external  and  accidental  means."    He 
was  found  dead  from  the  effect  of  a  pistol  shot  wound  in  his  head,  his  body 
partially  disrobed  as  he  had  slept,  lying  in  a  small  entry  at  the  rear  of  his 
residence.    By  his  side  were  two  pistols,  both  loaded,  but  in  one  a  discharged 
cartridge.     The  shot  entered  his  head  on  the  left  side  behind  the  ear  and 
passed  through,  nearly  in  a  straight  line.    The  pistols  were  lying  rather  to 
his  right  side.     He  was  right  handed.     His  domestic  relations  were  pleasant, 
being  happily  married,  with  two  young  children,  good  health,  prosperous  in 
business,  34  years  old,  of  good  habits  and  character  and  no  taint  of  Insanity. 
The  loaded  pistol  was  his,  the  owner  of  the  one  with  the  discharged  cart- 
ridge was   unknown.    The  question  being  submitted  to  the  jury,  whether 
his  death  -was  caused  by  suicide  or  by  accidental  means,  they  found  the  lat- 
ter—Held, That  the  jury  were  warranted,  under  the  evidence,  in   finding 
that  the  death  was  not  by  suicide. 

3.  Pleading— Necessary  allegations— Negative  averments  — In  an  action 
upon  an  accident  policy  it  is  necessary  to  allege  and  prove  that  the  insured 
came  to  his  death  by  violent,  external  and  accidental  means,  within  the 
time  covered  by  the  policy ;  but  it  i^  not  necessary  to  negative  any  of  the 
provisions  of  the  policy  not  made  conditions  precedent  to  his  right  to  in- 
stitute the  suit.  It  is  enough  for  the  plaintiff  to  declare,  upon  the  clause  of 
the  contract  under  which  he  deems  himself  entitled  to  recover,  stating  the 
facts,  showing  prima  facie  such  right. 

8.  Evldenoo— Verdict  of  coroner's  jury — ^In  an  action  to  recover  upon  a 
policy  of  insurance,  payable  upon  the  death  of  the  insured,  caused  by  vio- 
lent, external  and  accidental  means,  the  finding  of  a  coroner's  jury  that  the 
death  of  deceased  was  caused  by  suicide,  was  properly  rejected  as  irrelevant 
and  incompetent  evidence. 

4.  Proof  of  death — Notice  to  the  company— Decedent's  death  having 
occurred  November  21,  1900,  an  averment  in  the  petition  "that  on  Decem- 
ber 11,  1900,  the  plaintiff  made  out  and  presented  to  defendant  proof  of  the 
death  of  deceased,  and  that  said  death  was  the  proximate  and  sole  result  of 
violent  external  and  accidental  means,  to-wit,  a  gunshot  wound,  and  within 
ten  days  thereafter  defendant  acknowledged  having  received  such  proof,  and 
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that  same  was  In  dae  and  proper  form,"  was  a  sufficient  allegation  as  to 
furnishing  proof  of  death. 

Breokinridge  &  Shelby  for  appellant. 

C.  J.  Bronston  and  John  B.  Allen  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  is  an  appeal  from  a  judgment  for  15,000,  in  favor  of  the  appellee 
(plaintiff  below),  a8  tl^  designated  beneficiary  in  a  policy  insuring  her  hus- 
band, Charles  S.  Mil  ward,  against  accidental  death.  The  defense,  as  made 
by  the  answer,  consists  of  a  denial  that  the  death  was  the  result  of  an  acci- 
dent, and  a  claim  that  it  was  due  to  suicide.  The  principal  points  of  com- 
plaint presented  on  this  appeal  are,  that  the  verdict  was  unauthorized  by 
the  evidence;  that  the  petition  wan  insufficient,  and  that  competent  evidence 
on  appellant's  behalf  was  rejected  by  the  trial  court. 

The  insured  was  found  dead  from  the  effects  of  a  pistol  shot  wound  in  the 
head.  His  body,  partially  disrobed  as  he  had  slept,  was  discovered  lying  in 
a  small  porch  or  entry,  which  was  partially  enclosed,  at  the  rear  of  his  resi- 
dence. By  his  side  were  two  pistols,  both  loaded,  but  in  one  a  discharged 
cartridge.  The  shot  entered  his  head  on  the  left  side,  behind  the  ear,  and 
passed  through  in  nearly  a  straight  line.  The  two  pistols  were  lying  rather 
to  his  right  side.  He  was  right  handed.  His  domestic  relations  were  ap- 
parently pleasant,  being  happily  married.  He  had  also  two  young  children. 
His  health  was  good.  His  mercantile  business  was  prospering  satisfactorily. 
He  was  about  84  years  old,  and  a  man  of  good  habits  and  character.  The 
shot  which  killed  him  was  fired  about  dawn  November  91,  1900.  It  was 
heard  by  but  one  person,  who  testifies  in  the  record.  The  tragedy  was 
unseen  by  any  witness  in  the  case. 

Appellee,  widow  of  deceased,  and  her  two  infants,  slept  in  an  up-stairs 
room,  but  were  not  aroused  by  the  shot.  There  were  no  other  evidences  of 
violence,  nor  of  the  presence  of  another  person  at  the  scene  of  the  killing. 
The  back  yard  where  it  occurred,  had  walks  leading  to  it  which  were  pavedr 
and  would  not,  for  that  reason,  have  shown  tracks. 

One  of  the  pistols  probably  belonged  to  deceased,  or  had  recently  been  in 
his  possession.  It  was  a  nickel  plated  Iver  Johnson  revolver.  The  other,  a 
blued  steel  barrel  pistol,  was  not  identified  as  to  its  ownership.  It  was 
from  the  latter  the  fatal  shot  was  fired. 

There  was  some  evidence  that  the  insured  was  a  man  of  intense  applica- 
tion to  business,  was  of  a  nervous  temperament;  that  he  had,  a  year  or  so 
previous  to  his  death,  consulted  a  physician  who  advised  him  to  take  a  rest 
on  account  of  nervous  exhaustion  or  depression,  and  that  he  took  a  vacation 
of  two  or  three  weeks  in  the  Northwest.  After  his  return  the  physician 
found  him  restored  to  health  and  quit  treating  him.  A  few  days  before  his 
death  deceased  complained  of  pain  in  the  back  of  his  head. 

Appellant  argues  that  the  verdict  is  flagrantly  against  the  evidence, 
because,  it  is  contended,  the  evidence,  of  which  the  foregoing  is  a  fair  epit- 
ome, shows  clearly  that  the  death  was  suicide.  Or,  in  any  other  view  of 
it,  it  fails  to  show  that  the  death  was  caused  by  accidentjil  means,  and, 
therefore,  there  was  a  failure  of  proof  on  behalf  of  the  plaintiff. 
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As  indicated,  the  evidence  is  whollj  circumstantial.    It  may  none  the  lesa 
point  as  unerringly  to  a  correct  conclusion  as  if  detailed  by  eye-witnesses. 
It  will  not  do  to  say  that  in  such  case  the  jury  is  required  to  ''guess"  the 
cause.    It  is  unlike,  when  the  circumstances  do  not  show  the  cause  of  the 
ocourrence,  as  in   Louisville  Gas  Go.  v.  Kaufman,  90  Ky.  Law  Rep.,  1069, 
and  Hurt  v.  Loaisville,  26  Ky.  Law  Rep.,  759.    The  nature  of  the  wound 
shows  conclusively  that  the  cause  of  the  death  was  both  violent  and  ex- 
ternal.   The  date  of  the  occurrence  is  within  the  duration  of  the  policy  of 
insurance.    The  only  remaining  question  was,  whether  it  was  accidental  in 
the  meaning  of  the  contract.    Aside  from  legal  presumptions,  about  which 
the  Jury  were  not  instructed  in  this  case,  though  they  ^ay  properly  hava 
been,  we  are  unable  to  say  from  the  evidence  that  the  verdict  is  not  true. 
It  is  reasonably  clear,  at  least  most  probable,  that  if  decedent  had  a  pistol 
at  all,  it  was  the  one,  and  so  far  as  the  record  shows,  the  only  one,  to  which 
he  had  access— the  niokle- plated  revolver,  from  which  the  fatal  shot  was  not 
fired.    That  it  was  not  fired  by  him  is  indicated  by  the  place  of  the  wound, 
its  entry  being  on  the  opposite  side  of  the  head   from  that  which  would 
have  been  the  easiest  and  most  natural,  if  suicide  had  been  done.    Ab- 
sence of  scorching  of  the  hair  and  of  powder  burn  in  sufficient  quantity, 
also  negative  the  theory  that  a  right  handed  man  had  placed  the  muzzle  of 
the  pistol  where  it  must  have  been  done,  if  done  by  decedent,  to  have  inflicted 
that  shot.    That  the  pistols  were  found  on  the  right  side  of  the  body  seema 
to  refute  the  theory  that  decedent,  contrary  to  his  habit  and  instinct  of  using 
his  right  hand,  used  his  left  in  this  act.    The  instantaneous  effect  of  such 
a  wound  is  to  produce  paralysis  of  the  volition.    Death  was  immediate,  in 
BO  far  as  the  ability  to  dispose  of  anything  in  his  hand  was  concerned.    The> 
surrounding  olroumstanoes  are  not  in  harmony  with  the  view  that  the  in- 
sured took  bis  own  life.    They  tend  to  show  that  the  act  was  not  the  prob- 
able course  of  a  sane  person  who  was  bent  upon  destroying  his  life.    There^ 
was  no  hint  In  the  evidence  of  any  symptom  of  Insanity.    Oiroumfltantial 
evidence  tells  the  story  of  a  past  transaction  by  the  similitude  between  the^ 
things  shown  to  have  been  done,  and  what,  in  the  experience  of  mankind » 
has  been  found  to  be  generally  the  oause  or  result  of  similar  occunvnces. 
From  these  the  mind  deduces  the  most  probable  oause  of  the  occurence  in 
question.    The  result  of  this  process  of  reasoning  has  been  found  to  be  so^ 
unvarying  as  to  justify  its  adoption  as  a  rule  of  evidence.    The  jury  were^ 
authorized  to  apply  to  the  facts  detailed,  their  knowledge  of  human  nature, 
and  to  indulge,  in  aid  of  deduction,  predicated  upon  the  established  facts^ 
those  presumptions  which  common  experience  has  established,  and  which 
therefore,  the  law  allows.    The  love  of  life  is  instinctive;  self-preservation- 
is  its  first,  as  it  is  its  strongest  law.    In  the  absence  of  mental  derangement, 
of  any  known  fact  calculated  to  unseat  the  judgment  and  to  overcome  the- 
love  of  life,  the  Inquiring  mind   naturally  and  properly  looks  for  other 
oanses  of  the  deed,  when  death  by  violence  occurs.    When  all  the  facts  are 
inconsistent  with  the  theory  of  suicide,  except  simply  that  of  the  dead  body 
Id  the  presence  of  its  instrument,  it  would  be  unnatural  and  illogical  to- 
confine  the  inquiry  to  that  incident  and  declare  the  death  suicide.    The  act 
of  suicide  is  not  only  unnatural,  but  is  highly  immoral  and  criminal.    Th& 
presumption  of  law  is  against  it.    So  is  the  presumption  of  fact.    The  jurT* 
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ought  to  have  given  plaoe  to  that  presumption  in  determining  wliat,  in  the 
■li  ght  of  the  evidence,  was  the  cause  of  the  death.  By  this  process  they  were 
warranted  under  the  evidence  in  this  case,  in  saying  that  the  death  was  not 
suicide. 

Nor  does  the  law  presume  that  murder  or  other  crime  was  committed. 
Tnere  was  not  enough  evidence  probably  to  say  that  murder  was  done. 
Still,  the  inquiry  had  led  the  Jury  to  logically  say  that  the  death  was  from 
a  cause  violent  and  external,  and  not  purposely  self-inflicted. 

Such  a  wound  not  having  been  inflicted  with  suicidal  intent,  was  neces- 
sarily done  by  the  decedent  unintentionally,  or,  as  the  evidence  indicated  to 
be  more  likely,  was  done  by  some  one  else.  As  the  presumption  is  also 
Against  crime,  in  the  absence  of  evidence  of  the  fact  the  jury  was  not  au- 
thorized to  say  that  the  wound  was  purposely  inflicted  by  another.  The 
-conclusion,  from  this  state  of  the  record,  inevitably  follows  that  decedent 
came  to  his  death  by  an  unintentional,  that  is,  an  accidental  shot,  fired 
•either  by  himself,  or  by  some  other  person  unknown  to  the  jury.  Nor  does 
it  matter  so  far  as  the  liability  of  appellant  is  concerned,  which  it  was.  In 
either  event  it  was  an  accidental  death  within  the  meaning  of  the  policy 
of  insurance. 

8.  In  an  action  upon  an  accident  policy  of  insurance,  it  is  necessary  for 
•the  plaintiff  to  allege  and  prove  that  the  insured  came  to  his  death  by  vio- 
lent, external  and  accidental  means,  within  the  time  covered  by  the  policy. 
It  is  as  necessary  to  allege  and  prove  the  last  as  either  of  the  other  requl- 
-sltes.  Though  appellant  complains  that  in  this  case  the  burden  was  not  60 
imposed,  we  think  it  was.  The  petition  so  charged.  The  court  so  ruled  in 
the  admission  of  evidence.    In  the  Instructions  U  was  also  observed. 

The  policy  of  Insurance  declared  upon,  contracted  against  injury  and 
-death  through  external,  violent  and  accidental  m«^ns.  It  contained  many 
provisions  for  graduated  indemnity,  deiiendlng  upon  the  nature  and  extent 
of  the  Injury,  and  the  calling  and  exposure  of  the  insured— more  to  be  paid 
4n  certain  contingencies  than  in  others.  In  a  suit  upon  such  policy  it  is  not 
necessary  for  the  plaintiff  to  state  that  he  was  not  suing  to  recover  under 
-certain  clauses  not  relied  on,  or  for  certain  injuries  not  received,  nor  to 
negative  any  of  the  provisions  of  the  policy  not  made  conditions  precedent 
•to  his  right  to  Institute  the  suit.  (National  Benefit  Ass'n.  v.  Bowman,  110 
Ind.,  355;  Jones  v.  U.  S.  Mutual  Aco.  Ass'n.,  99  Iowa,  652;  Railway 
Officials,  &c.  V.  Drummond,  56  Neb.,  335;  Whltlatch  v.  Fidelity,  &c.  Co..  71 
Hunn,  146;  Employers,  &c.  Corp.  v.  Rochelle,  13  Texas,  Civ.  App..  232; 
Coolidge  v.  Continental  Ins.  Co.,  67  Vt.,  U;  Troy  Fire  Ins.  Co.  v.  Carpen- 
4;er,  Wis.,  32;  Coburn  v.  Travelers  Ins.  Co.,  145  Mass.,  2d6;  Miiy  on  Insur- 
ance, 590. )  It  is  enough  for  the  plaintiff  to  declare  upon  the  clause  of  the 
Hsontract  under  which  he  deems  himself  entitled  to  recover,  stating  the  facts 
showing  prima  facie  such  right.  The  conditions  of  the  policy  that  would 
excuse  the  insurer  from  payment,  or  that  would  reduce  the  principal  sum 
•insured,  are  matters  of  defense.  (May  on  Insurance,  689,  etc. )  American 
Accident  Company  v.  Carson,  99  Ky.,  441,  is  relied  on  as  sustaining  a  con- 
trary doctrine  to  that  announced.  That  opinion  upon  first  reading,  seems  to 
recognize  a  distinction  between  conditions  endorsed  upon  the  back  of  the 
policy  "and,  therefore,  not  necessary  to  be  adverted  to  it  in  declaring  on 
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the  oontract,"  and  those  upon  its  face.  What  other  oonditlons  were  present 
**on  the  face  of  the  policy,"  other  than  that  of  occupation,  the  opinion  doea. 
not  state.  As  conditions  which  would  excuse  or  reduce  the  recovery,  which 
are,  by  the  agreement  of  the  parties,  made  part  of  the  contract,  whether  en- 
dorsed in  the  hack  or  incorporated  in  the  face  of  the  policy,  have  the  same- 
legal  effect,  we  must  conclude  tttat  the  court  intended  by  the  distinction' 
noted,  to  require  that  the  petition  should  set  out  a  case  within  those  that- 
were  precedent  to  the  plaintiff's  right  of  recovery.  Such  construction  is  the- 
one  in  harmony  with  the  weight,  and  indeed  the  whole  drift  of  authority  on* 
this  subject. 

In  this  case  the  petition  charged  that  the  Insured  was  injured  on  the  21  st: 
of  November,  1900,  by  a  gunshot  wound,  and  came  to  his  death  therefrom 
immediately  on  that  day;  that  the  gunshot  wound  was  accidental,  externals 
and  violent,  and  that  the  death  resulting  from  it  was  due  solely  to  external*, 
violent  and  accidental  means. 

Without  negativing  the  many  conditions  of  the  policy,  excusing  the  in  -^ 
surer  in  whole  or  in  part  from  the  principal  sum  insured,  the  petition  stated 
fully  a  cause  of  action  upon  the  policy  for  the  principal  sum,  $6,000. 

8.  On  the  morning  of  the  death  of  the  insured,  the  coroner  of  Fayette 
county  empanelled  a  jury  to  inquire  into  its  cause.  Evidence  was  heardi 
and  the  premises  examined  by  the  jury,  five  of  whom  signed  and  returned  a 
verdict  that  the  body  examined  by  them  was  that  of  Charles  8.  Milward,. 
who  came  to  his  death  from  a  pistol  shot  wound  through  the  brain,  the 
pistol  being  fired  by  his  own  hand.  One  of  the  jury  refused  to  join  in  the- 
verdict.  Appellant  offered  the  record  of  the  coroner's  Inquest  as  evidence 
on  its  behalf  in  this  trial.  It  was  rejected  by  the  trial  court,  of  which  ap^ 
pellant  complains. 

We  are  of  opinion  that  the  record  and  the  finding  of  the  coroner's  jury 
were  irrelevant  as  evidence.  While  the  coroner's  inquest  is  a  public  func- 
tion, mode  on  behalf  of  the  State,  and  while  a  record  of  it  is  required  to  be 
made  and  kept,  it  cannot,  on  any  well-grounded  principle  of  American 
common  law,  become  evidence  in  another  inquiry  or  suit  as  to  the  cause  of 
the  death  investigated.  The  business  of  this  tribunal  is,  by  statute,  to  collect 
promptly  the  facts  concerning  denths  which  the  coroner  has  reason  to  believe 
were  the  result  of  crime.  Like  the  grand  jury,  it  projects  an  ex  parte  in- 
vestigation of  supposed  or  alleged  crime  resulting  in  homicide,  for  the  pur- 
pose of  aiding  in  the  adminlstrntion  of  the  criniinni  laws  of  the  Stace.  The 
accused  is  neither  represented,  nor  has  the  right  to  be,  at  the  Inquiry.  For- 
even  better  reasons,  other  persons  who  have  property  interests  dependent, 
upon  the  cause  of  the  death,  would  not  be  allowed  to  participate  in  the 
hearing  before  the  coroner's  jury,  with  a  view  to  establishing  rights  by  the 
verdict.  That  tribunal  Is  unprovided  with  much  of  the  necessary  machinery 
for  conducting  such  inquiries.  It  would,  it  .seems  to  us,  be  abhorrent  to 
the  principles  of  the  common  law  as  administered  in  this  country,  that  one 
not  so  represented  should  be  bound  by  the  finding  of  the  coroner's  jury — 
his  rights  concluded  without  a  trial  at  which  he  could  be  heard— a  trial 
''behind  his  back,'*  as  has  been  said.  If  such  verdict  be  tidmisslble  as  evi- 
dence, it  follows  from  its  very  nature  that  it  might  alone  constitute  proof 
of  the  znain  fact,  and  of  every  essential  fact  in  issue.    It  might,  for  exam-^ 
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pie,  not  only  show  the  fact  of  death  by  violent  and  external  means,  within 
a  date  covered  hy  the  policy,  but  find  also  that  it  was  accidental,  or  was 
not  accidental.  In  'either  event,  a  property  right  of  one  or  the  other  of  the 
1  itigants  would  be  determined  by  a  proceeding  of  which  no  notice  was  glTeo 
to  him,  upon  testimony  not  preserved,  and  may  be  wholly  inoompetent  or 
insufficient,  and  withont  an  opportunity  to  cross  examine  the  witnesses 
whoso  oaths  established  it.  Thus  he  would  be  deprived  of  his  property 
without  "a  day  in  court,"  for  the  first  verdict  might  be  enough,  if  the  only 
evidence  offered  or  obtainable,  and  the  second  one  would  be  merely  a  formal 
ratification.  If  the  verdict  of  the  coroner's  jury  is  not  binding  upon  the 
world  as  a  proceeding  in  rem.,  it  could  not  be  admitted  as  evidence  on  any 
other  ground.  It  might  be  proof  of  the  fact  of  the  death  of  the  person 
exafvilned,  and  of  the  identity  of  the  body.  Further  than  that  we  are  not 
prepared  to  admit  it. 

In  England  the  coroner  is  not  only  a  judicial  officer  as  well  as  minis- 
terial, but  his  court  is  a  court  of  record.  His  jurisdiction  there,  extended 
far  beyoud  the  possibilities  here.  His  importance  and  use  of  that  court  may 
have  justified  its  rank  in  England,  and  there  accrediting  its  judgments  as 
those  of  courts  of  record  in  proceedings  in  rem.,  are  usually  accorded. 

Anciently  when  the  goods  of  a  suicide  passed  to  the  crown,  and  when  the 
property  of  one  attainted  escheated  to  the  lord,  and  when  death  resulted 
from  misfortune  or  negligence  (until  the  statute  of  10  Vict.,  63),  thedeodand 
was  forfeited  to  the  township  for  use  of  the  King's  almoner,  the  coroner's 
verdict  and  the  escheator's  inquest  were  treated  as  judicial  findings  in  rem. 
and  were  conclusive  evidence  as  such,  although  they  later  came,  mainly 
through  the  intervention  of  Lord  Hale,  to  bo  admitted  as  rebuttable  evi- 
dence only.  (Starkie  Ev.,  889,  404. )  Our  system  of  Inquests  was  not  de- 
fiigned  for  such  purpose.  Neither  the  ancient  prerogatives  of  these  func- 
tlonaries,  nor  the  presumptions  attendant  upon  their  findings,  can  have  a 
place  in  pur  jurisprudence. 

Able  counsel  present  the  argument  in  behalf  of  the  admissibility  of  this 
evidence  with  much  earnestness,  and  have  cited  a  number  of  oases  from 
other  jurisdictions  in  support  of  their  contention.  In  «£tna  Life  Insuninoe 
Co.  V.  Kaiser,  24  Ky.  Law  Bep. ,  2454  in  disposing  of  au  offer  to  in- 
troduce the  coroner's  inquest  as  evidence  on  the  trial  against  the  in- 
surance company  on  the  policy,  the  court  said:  **We  are  clearly  of  opinion 
that  this  was  incompetent  and  was  properly  rejected. "  As  that  opinion 
did  not  cite  or  discuss  the  authorities,  it  is  assumed  in  argument  that  it 
was  adopted  not  after  mature  consideration  of  the  question. 

The  leading  case  in  America  of  the  class  relied  on  by  appellant,  is  the  U. 
S.  Life  Ins.  Co.  v.  Vooke,  139  III.,  657  (6  L.  B.  A.,  66.)  In  that  case  the 
coroner's  jury  had  found  that  the  insured  had  come  to  his  death  by  a  pisto' 
shot  fired  by  his  own  hand  while  laboring  under  a  fit  of  temporary  insan- 
ity. Although  a  copy  of  the  inquest  was  furnished  to  the  insurance  com- 
pany by  the  beneficiary,  in  the  proof  of  death,  the  court  elected  to  ignore 
that  fact  and  proceeded  to  a  discussion  and  decision  of  the  more  diflicult 
proposition,  whether  the  inquest  was  not  competent  as  original  evidence  ol 
the  manner  in  which  the  assured  had  died.  The  opinion  cites  a  number  of 
English  cases  and  text  ?7rlters  and  English   statutes,  oonoerning  the  juris- 
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diction  of  the  coroner  and  the  effect  of  verdicts  rendered  in  his  court.  It 
was  declared  that  this  ancient  olIiGe  was  judicial  as  well  as  ministerial,  and 
so  reooi^nized  by  Parliamentary  acts,  from  which  it  Was  said  the  Illinois 
statute  creating  the  office  was  not  siibstanthUly  different.  From  the  sim- 
ilarity of  the  statutes,  which  the  court  held  to  be  but  declaratory  of  the 
coDinion  law,  it  was  decided  to  apply  the  English  doctrine  ns  to  the  nature 
of  the  inquest.  People  v.  Devine,  44  Cal.,  45d,  is  the  only  American  au- 
thority discussed  in  the  opinion  as  tending  to  support  its  conclusions.  The 
question  in  Devine's  case  was,  whether  the  evidence  of  a  witness,  given 
before  the  coroner,  could  be  used  to  contradict  the  same  witness  when  tes- 
tifying about  the  same  transaction  in  a  trial  court.  The  California  court 
admitted  the  impeaching  evidence  on  the  ground  that  under,  their  statute, 
the  coroner's  court  was  a  judicial  tribunal  whose  records  were  to  be  treoted 
as  other  judicial  records. 

In  a  later  case  in  California,  (Walther  v.  Mut.  Lifi»  Ins.  Co.,  (55  Cal.,  417). 
accompanying  the  proofs  of  death,  and  being  a  part  thereof,  was  a  copy  of 
the  coroner's  inquest.  These  papers  w^ere  all  introduced  by  the  plaintiff, 
bat  the  trial  court  refused  to  consider  the  inquest  as  evidence.  Upon  the 
authority  of  Insurance  Co.  v.  Newton.  22  Wall.,  32,  that  action  was  reversed. 
It  does  not  seem  to  have  been  regarded  by  the  California  Supreme  Court 
that  the  inquest  was  competent  otherwise  than  as  an  admission  against  In- 
terest made  by  the  plaintiff.  Nor  was  People  v.  Devine  alluded  to  in  that 
opinion.  Insurance  Co.  v.  Newton,  22  Wall.,  82,  discusses  the  admissibility 
of  the  inquest  only  when  It  was  made  part  of  the  proof  of  death  by  the 
complainant.  The  court  held  that  it  then  became  a  material  statement  by 
the  plaintiff,  as  an  admission  against  his  Interest,  and  was  relevant  on  be- 
half of  the  defendant  on  that  ground.  This  was  followed  in  Insurance 
Company  v.  Higginbotham,  95  U.  S.,  890. 

In  Nutzradt  v.  Modern  Brotherhood,  112  Iowa,  522,  the  issue  was  whether 
the  insured  had  died  a  suicide.  As  to  the  admissibility  of  the  verdict  of 
the  coroner's  jury  and  its  effect,  the  court  said:  "Plaintiff's  counsel  do  not 
qaestlon  its  admissibility,  and,  in  view  of  the  purpose  of  the  inque.st  and 
the  manner  in  which  it  was  required  to  be  conducted,  we  think  it  is  com- 
petent evidence  in  such  an  issue  as  this. ' '  Its  effect  was  declared  on  au- 
thority of  Greenleaf  on  Evidence,  556,  and  Insurance  Company  v.  Kieglast 
Yocke  supra,  to  be  not  conclusive. 

In  Knights  of  Honor  ▼.  Fletcher,  78  Miss.,  837,  also  cited  by  appellant,  the 
rules  of  the  order  required,  as  a  condition  precedent  to  the  right  of  recovery, 
that  in  case  of  sudden  death  the  certificate  of  the  coroner  would  be  in- 
variably required.  The  proof  of  death  was  furnished  as  required,  including 
the  ooroner's  inquest.  The  court  decided  that  on  that  ground,  as  well  as 
independent  of  it,  the  inquest  was  competent  evidence,  citing  without  com- 
ment U.  S.  Life  Ins.  Co.  v.  Yocke,  supra;  Walther  v.  Mut.  Life  Ins.  Co., 
snpra,  and  Insurance  Co.  v.  Higginbotham,  95  U.  S.,  880,  supra,  with  Fien 
V.  Covenant  Mut.  Ben.  Ass'n.,  60  Ills.  App.,  274,  as  the  authority  for  the 
conclnsion. 

Elinainating  the  cases  used  in  the  foregoing  citations,  which  turned  upon 
the  peculiar  phraseology  of  local  statutes,  or  were  bottomed  on  other  prin- 
ciples, as  the  32  Wall,  case,  and  Higginbotham  case  (95  U.  S.,  880),  we  find 
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the  Yooke  case  (129  111.,  557)  the  origin,  apimrently,  of  the  dootrlDe  Id  this 
country  for  the  principles  for  which  appellant  contends. 

The  Supreme  Oourt  of  Colorado,  in  Germania  Ins.  Co.  r.  Lewin,  84  Col- 
orado, 43  (65  Am.  State  Beixirts,  S16),  holds  to  the  contrary  doctrine— that 
which  is  applied  in  this  State.  The  Yocke  case,  supra,  Pyle  v.  Pyle,  16^ 
111.,  289,  following  it,  and  the  California  case  rested  upon  it,  are  analyzed 
and  rejected.  As  showing  the  impolicy  of  the  old  English  rule  if  attempted 
to  he  applied  to  insurance  cases  when  suicide  was  a  controlling  question,, 
that  court  reasoned  thus:  **In  case  of  death  under  suspicious  circumstanecs, 
or  resulting  from  accident,  the  rule  permitting  inquisitions  to  be  used  Id 
evidence,  would  result  in  a  race  and  scramble  to  secure  a  favorable  coroner's 
verdict  that  would  influence,  and  perhaps  control,  in  case  suit  should  bfr 
instituted  Against  life  insurance  companies  upon  policies  of  insurance,  and 
in  caRes  of  accidents  occurring  as  the  result  of  negligence  on  the  part  of  cor- 
porations operating  railways,  street  car  lines,  mining  for  coal,  the  precious 
metals,  etc.  Law  writers  of  late  have  frequently  animadverted  upon  the- 
carelessness  with  which  such  inquests  are  frequently  conducted,  and  to  al- 
low inquisitions  to  be  used  in  a  suit  between  private  parties  upon  a  cause 
of  action  growing  out  of  the  death  of  the  deceased,  as  in  this  case,  would 
be  to  introduce  an  element  of  uncertainty  into  the  practice  which,  we  think, 
would  be  contrary  to  public  policy  and  pernicious  in  the  extreme,  and  for 
these  reasons  we  conclude,  upon  careful  consideration,  that  the  safer  and 
better  rule  is  fx)  exclude  such  inquisitions.''  (State  v.  County  Com'rs,  54 
Md.,  4S6;  Qoldschmidt  v.  Mutual  Life  Ins.  Co.,  lOS  N.  T.,  486.) 

4.  The  petition  averred  the  furnishing  to  the  insurer  of  the  proof  of  death 
within  the  period  allotted  by  the  policy.  The  allegation  was:  ^'Plaintiff 
states  that  on  the  11th  day  of  December.  1900,  this  plaintiff  made  out  and 
presented  to  defendant  proof  of  the  death  of  the  said  Charles  S.  Milward, 
and  that  said  death  was  the  proximate  and  sole  result  of  external,  violent 
and  accidental  means,  to-wlt,  a  gunshot  wound,  and  within  ten  days  there- 
after defendant  acknowledged  having  received  such  proof,  and  that  same 
was  in  due  and  proper  form. " 

The  allegation  followed  substantially  the  requirement  contained  in  the 
policy,  as  to  furnishing  proof  of  death.  The  answer  traversed  the  allegation 
just  quoted.  Appellant  was  ruled  on  plaintiff's  motion  to  produce  the  proof 
that  was  furnished,  which  it  did.  The  court  alone  considered  this  proof  and 
held  it  to  be  sufficient.  The  proof,  as  furnished,  was  substantially  of  the 
character  of  that  given  for  the  plaintiff  before  the  jury  on  this  trial,  though 
in  more  condensed  form.  The  complaint  is  that  it  was  not  '*affirmatiTe 
proof  that  the  death  of  the  insured  was  the  proximate  result  of  accidental 
means."  It  was  not  intended  by  the  parties  to  the  contract,  nor  would  it 
be  permitted  to  require  as  a  condition  precedent  to  a  suit  upon  the  policy, 
that  the  complainant  should  furnish  more  and  a  higher  grade  of  proof  than 
would  suHSce  to  establish  his  claim  in  a  court  of  law.  From  what  has  been 
said  in  an  earlier  part  of  this  opinion,  it  will  be  seen  that  the  proofs  were 
suiScient  for  the  purpose  of  recovery.  The  plaintiff  was  not  bound  to  fur- 
nish more  proof  to  the  insurer  than  was  necessary  to  establish  a  prima  facie 
case  in  her  behalf.  (Insurance  Co.  v.  Bodel,  96  U.  S.,  292.) 

Perceiving  no  error  prejudicial  to  appellant,  the  judgment  is  affirmed  with 
damages. 


^pi^e  \^ei}tiicky  LjaW  Reporter 
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COURT  OP  APPEALS  OF  KENTUCKY. 


DAVIS  V.  COMMONWEALH. 

(Filed  September  80,  1M)4— Not  to  be  reported. ) 

LocaI  option— CoDstructloD  of  statutes— Appellant  was  conviot<*d  for  viola- 
tion of  the  local  option  statute  upon  the  following  state  of  facts:  He  sold  a 
case  of  beer  in  Providence,  a  local  option  town,  to  Younff  who  paid  him 
18.50  for  it.  Appellant  Isepc  the  beer  in  the  name  of  Cook  Browing  Co.,  an 
Indiana  corporation,  which  took  out  n  license  under  its  contract  with  ap- 
pellant as  wholesale  dealer  at  Providence.  He  furnished  his  team,  made  the 
sale  to  whom  and  in  the  manner  he  pleased  and  reshlpped  the  cases  and  bot- 
ties  to  the  brewery  where  he  was  credited  with  the  schedule  rate,  receiving 
the  difference  between  that  and  the  selling  price.  Held— That  the  court  be- 
low was  justified  in  finding  that  the  scheme  was  one  to  evade  the  local  op- 
tion law  at  Providence  where  the  sale  was  made. 

Dorsey  &  Stanley  for  appellant. 

N.  B.  Hays,  Loraine  Mix  and  S.  V.  Dixon  for  ni)pellee. 

Appeal  from  Webster  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

• 

Appellant  was  convicted  of  a  violation  of  the  local  option  st';tute  under 
the^e  circumstances:  He  sold  and  delivered  n  case  of  malt  beer  to  witness, 
Young,  who  paid  the  sum  of  13.50  for  it.  The  beer  was  kept  at  Providence, 
which  was  a  local  option  town,  by  apppellant  in  the  name  of  the  Cook 
Brewing  Co.,  a  corporation  of  the  city  of  Kvansville,  Ind.  T^he  usual  cost 
of  the  same  beer  at  Evansville  was  $2.25  per  case  of  forty-eight  bottles.  It 
cost  thirty  cents  to  ship  it  from  Evansville  to  Providence.  It  sold  at  Pro- 
vidence, when  saloons  were  permissible,  at  the  price  of  fS  per  case,  or  ten 
cents  per  bottle.  Six  extra  bottles  were  put  into  the  case  on  top  of  the 
other  bcittles,  because  the  forty -eight  bottles  contained  slightly  less  than  five 
gallons,  the  minimum,  under  the  statute,  constituting  a  wholesale  transac- 
tion. 

.Appellant's  contract  with  the  brewery  was  that  it  was  to  and  did  take  out 
a  license  as  wholesale  dealer  at  Providence,  and  ship  the  case  to  appellant  in 
their  name,  furnished  hie  own  team,  at  his  own  expense,  made  the  sale  to 
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whom  and  in  the  manner  that  he  pleased,  reshippcd  empty  cases  and  bottles 
to  the  brewers,  who  credited  him  at  schedule  rate,  the  net  result  of  which 
was  that  the  brewers  got  their  customary  price  at  the  brewery  for  their 
beer,  and  appellant  got  the  difference  between  that  and  the  selling  price, 
after  deducting  his  expenses.  The  lower  court  found,  and  we  Ihiuk  waa 
.justified  under  the  facts,  in  flndiag  that  this  was  a  trick  or  devise  to  evade 
the  local  option  law  in  that  district.  (Section  2570,  Kentucky  Statutes.) 
Under  the  present  statut-e  (Act  approved  March  2-?d,  1SH)I),  no  one  but  a  dis- 
tiller or  manufacturer  of  intoxicants  can  sell  at  wholesale  within  a  local 

-option  district.  This  arrangement  shows  that  it  was  the  obvious  purpose 
of  the  parties  to  it  to  defeat  the  operation  of  the  statute  by  indirectly  pro- 
curing the  right  for  appellant  to  do  what  the  statutes  forbid  his  doing.  We 
do  not,  however,  decide,  as  it  is  not  necessary  for  us  to  pass  upon  the  ques- 

•  tion  in  this  case,  that  a  non-resident  brewer  can  obt«iin  legally  a  license  to 

:  sell  beer  in  a  local  option  district  in  this  State,  his  brewery  and  place  of 

^business  not  being  within  such  district. 
The  judgment  is  affirmed. 


BEGLKY  V.    COMMONWEALTH. 

(Filed  September  SO,  IfiOl— Not  to  be  reported. ) 

'Criminal  law— Principal  and  accessory— Appellant,  who  was  convicted 
npoD  an  indictment  charging  him  with  being  uu  accesi^ry  before  the  fact  to 
robbery,  complains  of  his  conviction  and  asks  a  reversal  upon  the  ground 
that  he  was  tried  before  the  principals,  or  any  of  them  were  either  tried  or 
convicted.  Held — That  under  section  1128,  Kentucky  Statutes,  appellant's 
conviction  could  not  be  made  to  depend  upon  that  of  the  principals,  or  any 
of  them,  or  even  upon  their  being  in  custody,  although  in  order  to  convict 
him  it  was  necessary  to  establish  the  guilt  of  the  principals  of  the  crime  he 
procured  them  to  commit. 

Lewis  &  Calvert  and  W.  L.  Jett  for  appellant. 

N.  B.  Hays  and  Loralne  &  Mix  for  appellee. 

Appeal  from  Leslie  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  Jack  Begley,  Henry  Johnson  and  Farrls  Feltner,  were  in- 
dicted in  the  Leslie  Circuit  Court  as  accessories  before  the  fact  in  the  crime 
of  robbery.  Appellant  was  acoorded  a  separate  trial  which  resulted  In  his 
conviction,  hiS  punishment  being  fixed  by  verdict  of  the  jury  and  judgment 
of  the  court  at  confinement  in  the  penitentiary  for  the  period  of  three  yeras. 

The  persons  alleged  to  have  been  robbed  were  Howard  and  Nelson  Hamil- 
ton. Sam  Begley,  Bussell  Wotan  and  Ned  McHone  were  the  alleged  princi- 
pals in  the  commission  of  the  crime,  it  being  charged  in  the  inductment,  in 
■apt  language,  that  they  robbed  the  Hamiltons  of  S<iOO,  and  were  feloniously 
induced  and  hired  to  do  so  by  the  appellant,  Johnson  and  Feltner.  The  re- 
cord shows  that  one  of  the  principals,  Ned  McHone,  turned  States*  evidence 
and  was  given  immunity  from  punishment  for  the  robbery;  that  Sam  Beg- 
ley, another  of  the  principals,  has  never  been  apprehended  because  a  fugi- 
tive from  justice,  and  that  Kussell  Wutan,  the  third  principal,  though   pres- 
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^nt  at  the  trial  of  appellant  in  the  lower  court,  has  not  been  apprehended, 
tried  or  convicted.  It  appears,  however,  that  all  three  of  the  principals  were 
indicted  for  the  robbery.  The  appellant,  Jack  Begley,  complains  of  the 
^df^ment  of  conviction  and  now  asks  its  reversal  solely  upon  the  ground 
that  he,  though  only  charged  in  the  indictment  to  be  an  accsesory  before  the 
•fact,  was  tried  and  convicted  before  the  principals,  or  any  of  them  were 
-either  tried  or  convicted,  and  before  the  latt^>r  was  in  custody  or  on  bail. 

Undoubtedly  the  rule  of  the  common  law  was,  and  is,  that  the  principal 
must  be  disposed  of  before  the  accessory.  This  rule  being  founded  upon  the 
maxim,  **  Accessor ius  sequltur  natnram  sui  principals. "  An  accessory  be- 
fore the  fact  is  he  who,  being  absent  at  the  time  the  act  was  committed, 
"Procures,  counsels,  commands,  advises  or  abets  another  to  commit  it. 

Section  112S,  Kentucky  Statutes,  provides  that  "In  all  felonies,  accessories 
before  the  fact  shall   be  liable  to  the  same  punishment  as  principals,   and 
may  be  prosecuted  jointly  with  principals,  or  severally,  though  the  princi- 
ipeAs  be  not  taken  or  tried,  unless  otherwise  provided  in  this  chapter." 

As  said  in  the  case  of  the  Commonwealth  v.  Hicks,  ante,  511,  in  discuss- 
ing the  purpose  and  effect  of  this  statute,  "The  very  object  of  the  statute 
is  to  make  the  punishment  of  the  accessory  entirely  independent  of  the 
^WQViction  or  punishment  of  the  principal."  So  in  this  view  of  tlie  statute 
<and  we  think  it  susceptible  of  no  other  construction),  it  is  clear  that  the 
'Conviction  of  appellant  could  not  be  made  to  depend  on  that  of  the  princi- 
pals, or  any  of  them,  or  even  upon  their  being  in  custody,  although  in  order 
to  oonviot  him  as  an  accessory  before  the  fact,  it  was  necessary  upon  his 
'trial,  for  the  Commonwealth  to  establish  the  guilt  of  the  principals,  or  some 
of  them,  of  the  crime  which  he  procured  them  to  commit.  And  the  evidence 
in  the  reoord  seems  to  have  convinced  the  jury  of  both  his  and  their  guilt. 

An  examination  of  the  opinion,  in    Able  v.    Commonwealth,    68  Ky., 
-608,  relied  on  by  counsel  for  appellant,  will  show  that  it  does  not  conflict 
with  the  views  herein  expressed. 

The  very  elaborate   instructions  given  by  the  lower  court  seem  to  cover 
-^very  aspect  of  the  case,  and  no  question  is  raised  as  to  their  oorrectness. 

Wherefore,  the  judgment  is  affirmed. 


BLACK  V.  COX,  &c. 

(Filed  September  80,  1904--Not  to  be  reported.) 

Land— Ownership— Title  by  possession— Notice— The  appellant  obtained 
the  legal  title  to  the  lot  in  controversy,  in  1869.  Nelson  Cox,  the  husband  and 
ancestor  of  appellees,  took  posses.cion  thereof  the  same  year  or  the  following 
year,  but,  whether  as  tenant  or  purchaser  of  appellant,  the  evidence  is 
eileDt.  Appellant  claims  that  Cox  held  It  as  his  tenant,  which  is  denied  by 
appellees.  Held — As  appellant  introduced  no  proof  that  Cox  entered  or  held 
the  property,  under  him,  and  as  appellees  proved  by  the  neighbors  of  Cox  that 
he  claimed  it  as  his  own,  occupied  and  improved  it  up  to  the  time  of  his 
death,  which  was  more  than  82  years,  and  devised  it  to  his  wife  and  chil- 
dren, it  is  reasonable  to  presume  that  appellant  must  have  known  of  this 
adTerse  holding,  and  the  judgment  of  the  lower  court  adjudging  the  prop- 
erty to  the  appellees,  will  not  be  reversed. 
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Frank  Chinn  for  appellant. 

Ira  Julian  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  Bubjeot  of  this  action  is  a  lot  with  two  small  houses  on  ft,,  situated  li» 
the  oitj  of  Frankfort,  Ky. ,  of  which  appellant  and  appellees  claim  to  bfr 
the  owners. 

Appellant  obtained  the  legal  tttle  to  this  property  by  a  conveyance  from 
one  Baltzell.  in  the  year  1860.  The  husband  and  ancestor  of  appellees  took 
possession  of  this  lot  in  the  latter  part  of  that  year,  or  the  first  of  the  sno* 
ceeding  year.  The  evidence  is  absolutely  silent  as  to  the  ciroumstsnoea 
under  which  he  took  possession,  whether  as  a  purchaser  or  a  tenant  of  the- 
appellant. 

The  appellant  gave  his  own  deposition  in  his  behalf,  which  was  ohjeoteck 
and  excepted  to  by  appellees,  which  under  section  606,  of  the  Code,  was  U^ 
competent  evidence,  as  all  of  the  statements  in  his  deposition  were  with 
reference  to  alleged  contracts,  statements  and  conversations  had  with  the- 
deceased,  Stephen  Cox.    This  testimony  being  incompetent,  leaves  the  ap- 
pellant without  any  proof  showing  the  circumstances  under  and  by  which 
the  deceased  Stephen  Cox,  enteied  upon  and  occupied  this  property  from* 
the  year  1S60,  to  the  date  of  his  death,  in  the  year  1901.  Not  a  witness  stated 
that  appellant  made  any  claim  to  be  the  owner  of  this  property  or  have  any- 
interest  therein,  from   the  year  1869,  until  after  the  death  of  Stephen  Cox. 
Appellant's  counsel  claims  that  as  Stephen  Cox  entered  into  the  possession 
of  thlB  property  and  held  it  by  the  permission  of  the  appellant  and  under 
his  title,  such  holding  by  Stephen  Cox  never  ripened  into  title  as  against 
the  appellant;    that  it  Is  conclusively  presumed,  in  the  absence    of  proof  to 
the  contrary,  that  Cox's  holding  continued  as  it  began.    This  contention 
can  not  avail  appellant,  as  he  introduced  no  proof  that  Stephen  Cox  entered 
as  his  tenant  or  that  he  ever  recognized  appellant's  title  to  the  property. 
On  the  contrary,  the  proof  shows  by  the  neighbors  of  Cox,  that  he  claimed 
it  as  his  own  and  exercised  acts  of  ownership  over  it  by  improving  it,  from 
the  time  he  entered  on  it  to  the  time  of  his  death,  which  was  more  than  89- 
years.    That  he  listed  it  for  taxation  and  paid  the  taxes  thereon.    That  dur- 
ing  this  time  it  was  sold  from  him  for  taxes  and  it  was  redeemed  by  him. 
That  just  prior  to  his  death  he  made  and  executed  a  will  by  which  he  de> 
vised  it  to  his  wife  for  life  with  remainder  to  his  children. 

While  the  proof  does  not  show  actual  notice  to  appellant  of  the  adverse 
claim  and  holding  of  this  property  by  Stephen  Cox,  it  does  show  that 
the  place  of  appellant's  business  was  within  a  block  and  a  half  of  this  prop- 
erty, and  that  it  was  generally  known  in  that  vicinity  that  Cox  was  claim- 
ing and  occupying  it  as  his  own  during  all  this  time.  Therefore,  it  is  rea- 
sonable to  presume  that  appellant  must  have  known  of  the  olaim  of  the 
deceased. 

Appellant  claimed  that  he  put  Cox  in  possession  with  the  understanding 
that  he  was  to  live  there  for  the  remainder  of  his  life  by  paying  the  taxea 
thereon.  This  is  denied  by  appellees  and  there  was  no  proof  introduced  to 
sustain  the  allegation. 
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WBlle  the  proof  in  tbts  case  leaves  the  matter  lo  some  doubt  as  to  who  Itf 
^e  real  owner  of  the  property,  we  do  not  feel  authorized  to  reverse  the  judg- 
ment of  the  lower  court  In  adjudging  the  property  to  the  appellees. 

Wherefore  the  judgment  is  affirmed. 


^BOABD  OF  COUNCILMEN  OF  THE  CITY  OF  FRANKFORT  v.  EDELIN. 

Filed  September  80,  1904— Not  to  be  reported. ) 

I.  Municipal  corporation—Grading  street—Injury  to  private  property — 

Under  Constitution,  section  34d,  where  a  municipal  corporation  in  grading 

•a  street,  injures  private  property  in  any  way,  compensation  can  be  recov- 

■ered  therefor,  although  there  may  be  no  actual  invasion  of  the  claimants 

property  lines. 

8.  Contemplated  improvements  by  city— Enhanced  value  of  owners  prop- 
-wty— The  fact  that  the  appellees  property  may  be  enhanced  in  value  by  the 
^contemplated  opening  of  other  streets  by  the  city  council,  is  not  competent 
-evidence  to  be  considered  by  the  jury  to  offset  the  damages  done  to  appel- 
lee's property  by  the  grading  of  the- street  in  front  thereof. 

In  Julian  for  appellant. 

R.  L.  Greene  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellee,  T.  L.  Bdelen,  was  the  owner,  prior  to  1899,  of  a  lot  of  ground 
fronting  Ewing  avenue,  996  feet,  on  which  he  had  erected  an  expensive  pri- 
vate residence,  and  the  surrounding  curtilage  was  handsomely  improved  with 
-outbuildings,  flower  beds,  etc.  During  the  years  1899  and  1900,  the  appellants 
graded  Ewing  Avenue,  along  the  entire  front  of  appellee's  lot,  and  in  doing 
fio,  cut  down  the  street  from  two  to  ten  feet,  rendering  necessary  the  erection 
t3f  a  retaining  wall,  and  the  grading  and  terracing  of  the  lot,  and  the  con- 
struction of  suitable  avenues  of  ingress  and  egress.  This  suit  was  brought 
by  appellee  to  recover  damages  for  these  injuries.  The  answer  of  appellant 
admits  the  grading  of  the  street  and  does  not  substantially  controvert  that 
•appellee's  lot  was  left  in  the  condition  described,  but  denies  liability,  for 
the  alleged  reason  thnt  the  grading  and  cutting  of  Ewing  street,  in  front  of 
plaintiff's  lot,  was  under  an  ordinance  of  the  city,  and  the  work  was  done 
under  the  supervision  and  direction  of  the  city  engineer,  who  were  alone, 
under  the  law,  vested  with  discretion  and  authority  to  deteiniine  the  man- 
ner in  which  Ewing  street  should  be  improved.  They  deny  the  invasion  of 
plaintiff's  property,  or  that  he  is  entitled  to  damages  by  reason  of  any  in- 
convenience or  injury  which  resulted  to  the  premises  from  the  prudent  con- 
struction of  the  street.  A  jury  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  plaintiff  for  1500,  and  the  defendant  has  appealed  and  asks  a  reversal 
on  two  ground.^.  First,  because  there  was  no  actual  invasion  of  the  defend- 
ant's property  lines  in  the  grading  and  construction  of  the  street.  This 
rale  of  construction  obtained  in  this  court  under  the  old  Constitution,  but 
In  the  case  of  the  City  of  Henderson  v.  McLain,  19 Ky.  Law  Rep.,  1450, it  was 
-ozpressly  decided  that  section  242,  of  our  present  Constitution  had  abolished 
4he  requirement  of  direct  physical  injury  to  the  property  in  order  to  estab- 
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llsh  a  claim  fur  damages;  and  that  where  a  municipal  corporation  in  gradiDg- 
a  street  injured  private  property  in  any  way,  compensation  could  be  reoov-- 
ered  therefor.  This  case  has  been  followed  so  often  that  it  is  UDneoessary 
to  consider  the  question  further.  The  next  Rround  of  complaint  is  that  the- 
circuit  judge  erred  in  refusing  to  allow  appellant  to  interrogate  oertala 
witnesses  as  to  what  in  their  opinion,  would  have  been  the  difference  be- 
tween the  value  of  appellee's  property,  if  Ewing  street  had  been  opened  up 
all  the  way  from  Second  Avenue  to  the  Louisville  pike,  as  contemplated  by 
the  council  and  ordinance.  There  Is  no  contention  that  the  street  had  been 
improved  from  these  respective  termlnii.  On  the  contrary  it  was  not  opened 
to  Fourth  Avenue  or  to  the  Louisville  pike,  but  only  for  a  few  squares  be- 
tween these  two  proposed  ends.-  The  trial  court  properly  limited  the  inter- 
rogation to  the  sections  of  .the  improvement,  which  had  been  completed 
under  the  ordinance.  No  objection  is  made  to  the  instructions  and  after  a. 
careful  examination  of  the  record,  we  have  i*eached  the  conclusion  that  the* 
judgment  complained  of  is  abundantly  supported  by  the  testimony. 
Judgment  affirmed. 


CLAY  CITY  V.  ABNER. 
(Filed  September  80,  1004— Not  to  be  reported.) 

1.  Municipal  corporations— Streets— Injury  to  pedestrian— Liability  of  oity 
—Appellee  was  Injured  by  falling  into  a  ditch  on  Third  street,  and  awarded 
damages.  Th»  uncontradicted  evidence  shows  that  the  city  had  not  acoepted 
or  improved  Third  street.  The  court  In  its  Instructions  to  the  jury  assumed 
that  Third  street  had  been  dedicated  to  and  acoepted  by  the  city  and  that  it. 
was  its  duty  to  keep  it  in  a  reasonably  safe  condition  for  travel  by  the  puh- 
Ho.    This  was  error. 

9.  City  council— Improvement  of  streets— Conclusiveness  of  its  judgment 
— We  understand  the  rule  to  be  that  it  Is  for  the  town  oounoll  to  determine 
whether  a  public  way  shall  be  improved  at  all,  and,  If  It  is,  the  manner  and 
extent  of  it.  Unless  the  plan  they  adopted  Is  one  so  obviously  dangerous  as- 
would  show  a  failure  to  consider,  or  a  purpose  to  mlsconstruct  the  work» 
the  judgment  of  the  governing  body  of  the  town  as  to  the  plan,  is  conclu- 
sive. The  town  is  not  liable  In  damages  for  accidents  that  may  occur  on 
the  highway  because  the  very  best  plan  or  even  a  better  one  in  view  of  the- 
jury,  was  not  adopted.  A  municipality  is  in  no  sense  a  guarantor  of  the 
safety  of  the  traveling  public,  upon  its  highways.  The  corporate  authority 
Is  only  bound  to  use  reasonable  skill  and  diligence  in  making  the  streets, 
and  sidewalks  safe  and  convenient  for  traveling. 

Hazelrigg,  Chenault  &  Hazelrigg  and  John  D.  Atkinson  for  appellant. 

W.  D.  Jackson  and  C.  F.  Spencer  for  appellee. 

Appeal  from  Powell  Circuit  Court. 
Opinion  of  the  court  by  Judge  O'Bear. 

Clay  City  belongs  to  the  fifth   class.    By  section  8648.  Ky.  Statutes,  it  is^ 
authorized  and  empowered  to  order  any  work  Its  council  may  deem  neces- 
sary to  be  done  upon  the  sidewalks,  streets  and  public  places  of  the  d^^ 
Some  years  ago  promoters,  who  planned  the  town,  bad  reoorded  a  plat,  upoik 
which  was  designated   numerous    streets  and  alleys  with  lots    abuttioit 
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thereon.  When  tlio  town  came  to  be  Inoorpornted,  and  its  government  or. 
^nized.  tt  does  not  seem  to  have  accepted  all  the  streets  so  dedicated,  nor 
to  have  undertaken  the  onerous  task  of  gr<'\ding  or  paving  them  all.  Fourth 
avenue  and  Third  street,  sometimes  called  by  other  names  in  the  record, 
crossed  at  about  right  angles.  Fourth  avenue  had  been  accepted  and  im- 
proved by  the  city.  The  uncontradicted  evidence  of  the  city  Is,  that  it  had 
not  accepted  or  improved  Third  street.  At  the  intersection  of  the  two 
streets  a  bridgo  had  been  built  and  maintained  for  several  years  to  accom- 
modate travel  along  Fourth  avenue. 

Appellee,  on  a  dark  night,  in  going  to  his  home,  which  necessitoted  his 
crossing  this  bridge,  approached  it  from  what  would  have  been  Third  street. 
He  fell  into  a  ditch,  which  had  not  been  filled  up  in  Third  street,  by  the 
side  of  this  bridge.  He  sued  the  city  and  recovered  a  verdict  for  his  injuries. 
In  siibiritting  the  ciise  to  the  jury  the  instructions  assumed  that  Third 
street,  where  plaintiff  was  traveling  at  the  time  of  the  injury,  had  been 
dedicated  to,  and  accepted  by  the  city,  and  it  was  under  the  duty  to  keep 
same  in  a  reasonably  safe  and  fit  condition  for  travel  by  the  public.  This 
was  error.  Under  the  state  of  the  record  before  us,  plaintiff  did  not  show 
himself  entitled  to  recover  for  any  injury  while  attempting  to  travel  upon 
what  would  have  been  Third  street. 

The  court  also  told  the  jury  that  if  the  bridge  at  the  connection  of  Third 
street  and  Fourth  avenue  was  constructed  in  such  way,  or  in  such  condition 
as  not  to  be  in  a  reasonably  safe  state  for  pedestrians,  passing  from  Third 
street  to  Fourth  avenue,  when  using  due  care  and  prudence,  that  the  city 
was  liable.    This  instruction  is  open  to  the  objection  abov.e  alluded  to,  as 
well  as  the  further  criticism,  that  it  seems  to  substitute  the  judgment  of  the 
jury  aa  to  what  would  be  a  fit  and  proper  improvement  for  the  town,  for  that 
of  the  town  oouncil.    We  understand  the  rule  to  be  that  it  is  for  the  town 
council  to  determine  whether  a  public  way  shall  be  improved  at  all,  and  if 
it  is,  the  manner  and  extent  of  it.    They  are  selected  particularly  with  refer- 
ence to  their  fitness  and  interest  in  such  matters.    Unless  the  plan  that  they 
adopted  is  one  S3  obviously  dangerous  as  would  show  a  failure  to  consider, 
or  a  purpose  to  misoonstruot  the  work,  the  judgment  of  the  governing  body 
of  the  town  as  to  the  plan,  is  ooncliisive.  The  town  is  not  liable  in  damages 
for  accidents  that  may  occur  on  the  highway,  because  the  very  best  plan  or 
even  a  better  one  in  the  view  of  the  jury,  was  not  adopted.    A  municipality 
is  in  no  sense  a  guarantor  of  the  safety  of  the  traveler  upon  its  highways. 
The  corporate  authority  is  only  bound  to  use  leasonable  skill  and  diligence 
in  making  the  streets  and  side\valks  safe  and  convenient  for  traveling.. 
(Teager  v.  Flemingsburg,  109  Ky . ,  746. ) 

The  instructions  exacted  a  higher  degree  of  care  of  the  city  than  is  above 
indicated.  The  action  is  not  brought  because  the  city  has  neglected  to  keep 
the  Improvement  complained  of  in  repair  or  for  negligence  otherwise  than 
in  the  adoption  of  the  original  plan  of  construction. 

For  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded 
for  a  new  trial  not  inconsistent  herewith. 
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NELMS,  &c.  ▼.  COMMONWEALTH. 

(Filed  September  80,  Id04--Not  to  be  reported. ) 

Aooomplice-^Homlolde— loBtructloDB— Upon  the  trial  of  this  prosecutioo, 
Charles  and  William  Nelms  were  oonvioted  of  the  murder  of  Charles  Nelms' 
wife,  and  sent  to  the  penitentiary  for  life.  One  Joe  Brim  was  jointly  in- 
dicted with  them.  The  defendants  have  appealed  on  the  ground  that  on  the 
trial  Joe  Brim  and  one  Biohard  Haines  testified  against  them  and  the  trial 
judge  failed  to  instruct  the  jury  upon  the  elTeot  of  the  testimony  of  ao 
aooomplice,  as  defined  by  section  241,  of  the  Criminal  Code.  Appellant! 
claim  that  Biohard  Haines,  alone,  killed  deceased,  in  a  quarrel  about  some 
money.  Held—The  evidence  conclusively  shows  that  deceased  was  killed  by 
William  Nelms,  by  the  procurement  of  his  brother  Charles.  The  question 
was  submitted  to  the  jury  by  proper  instructions,  whether  deceased  was 
killed  by  Haines  or  by  the  appellants,  and  they  found  that  appellants  were 
the  guilty  parties.  Although  Joe  Brim  was  jointly  indicted  with  appel- 
lants there  was  no  evidence  tending  to  show  his  guilt.  Neither  he  nor 
Haines  having  been  shown  to  be  an  accomplice,  the  instruction  complained 
of  was  not  necessary. 

E.  N.  Ingram  for  appellant. 
N.  B.  Hays  for  appellee. 
Appeal  from  Bell  Circuit  Court. 
Opinion  of  the  court  by  Judge  Settle. 

The  appellants,  Charles  Nelms  and  William  Nelms,  together  with  Joseph 
Brim,  were  indicted  in  the  Bell  Circuit  Court,  for  the  murder  of  Alice 
Lamb,  who  was  the  wife  of  Charles  Nelms,  though  living  under  a  different 
name. 

The  appellants,  the  two  Nelms,  were  tried  together  in  the  court  below, 
wore  found  guilty  by  a  verdict  of  the  jury  and  their  punishment  fixed  at 
confinement  each  in  the  penitentiary,  for  life.  The  record  does  not  show 
whether  Brim  has  been  tried,  or  what  disposition,  if  any,  has  been  made  of 
the  indictment  as  to  him.  but  it  does  appear  that  he  testified  as  a  witness 
upon  the  trial  of  appellants,  having  been  introduced  by  the  Commonwealth. 

The  appellants  complain  of  the  verdict  and  judgment  of  conviction,  but 
the  sole  ground  urged  by  the  counsel  for  the  reversal  of  the  judgment  is, 
the  failure  of  the  trial  judge  to  instruct  the  jury  upon  the  effect  of  the  testi- 
mony of  an  accomplice,  as  defined  by  section  241,  Criminal  Code. 

The  facts  as  presented  by  the  record  are  in  substance  as  follows:  Charles 
Nelms  desiring  to  rid  himself  of  his  wife,  Alice  Lamb,  without  the  delayer 
expen.se  of  a  suit  for  a  divorce,  in  the  hearing  of  Bichard  Haines,  employed 
William  Nelms  to  kill  her,  and  paid  him  therefor  $30  by  check,  which  was 
afterw.irds  cashed  by  him,  at  Pennington,  Virginia.  Charles  Nelms,  Wil- 
liam Nelms  and  Bichard  Haines  went  to  Middlcsboro  together,  upon  reach- 
ing which  place,  they  walked  in  the  direction  of  what  is  known  as  the  "Keg 
House"  saloon;  .William  Nelms  and  Bichard  Haines  entering  the  saloon, 
but  Charles  Nelms  went  to  another  part  of  the  town. 

Alice  Lamb  lived  on  the  second  floor  of  a  house,  that  stands  but  a  few 
feet  from  the  "Keg  House"  saloon. 

After  entering  the  saloon  William  Nelms  met  Alice  Lamb  there  and  they 
drank  together.     She  was  then   intoxicated,  or  soon  became  so.     In  a  short 
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time  William  Nelms,  Alice  Lamb,  Jo.  Brim,  Richard  Haines  and  a  woman 
«allad  Rachel,  left  the  saloon  and  went  to  the  room  of  Alice  Lamb,  In  the 
adjoining  building. 

After  remaining  in  the  room  for  abont  half  an  hour,  Alice  Lamb  asked  for 
a  drink,  and  one  of  the  parties  handed  Jo.  Brim  some  money,  with  which  to 
go  to  the  saloon  and  get  drinks  for  the  party.  Brim  left  upon  that  mission 
and  soon  after  the  woman,  Rachel,  also  went  out  of  the  room,  leaving 
Biohard  Haines,  William  Nelms  and  Alice  Lamb  in  the  room  together. 

After  some  time  Haines  left  the  room  to  find  Brim,  who  seemed  to  be 
alow  in  returning  with  the  drinks.  Upon  reaching  the  stairway,  opposite 
the  door  of  Alice  Lamb's  room,  after  leaTing  it,  he  saw  William  Nelms, 
sitting  by  the  side  of  Alice,  saw  him  draw  hie  hand  oat  of  his  pocket  and 
atrlke  a  lick  at  her  throat,  with  what  looked  like  a  razor.  Haines  then 
liurriedly  descended  the  stairs  and  left  the  building. 

Other  witnesses  testified  that  Alice  Lamb  and  William  Nelms  were  drink- 
ing together  in  the  "Keg  House"  snloon,  shortly  before  the  murder.  While 
Jo.  Brim  was  at  the  bar  of  the  saloon  awaiting  the  preparation  of  the  drinks 
he  was  to  take  to  the  room  of  Alice  Jiamb,  May  Shelton  entered  the  saloon 
weeping,  and  said  that  Alice  Lamb  was  bleeding  to  death.  Upon  hearing 
this  announcement  Jo.  Brim  went  to  Alice  Lamb's  room  and  In  doing  so 
met  William  Nelms  as  the  latter  was  leaving  the  side  door  of  the  house,  in 
which  her  room  was  situated,  but  met  no  other  person  on  the  way  to  or  in 
lier  room.  Upon  reaching  the  room  of  Alice  Lamb  he  found  her  upon  the 
floor  dead,  or  dying,  from  a  wound  in  her  throat,  which  had  almost  severed 
her  head  from  her  body. 

One  Belle  Teasley,  who  had  seen  William  Nelms  and  Alice  Lamb  drink- 
ing together  In  the  saloon,  testified  that  about  thirty  minutes  after  thus 
eeeing  them,  she  entered  the  room  of  a  sick  woman  just  beneath  that  of 
Alice  Lamb's.  In  the  room  of  the  sick  woman  she  immediately  discovered 
blood  running  through  the  celling  from  the  room  above,  and  just  before 
entering  the  room  of  the  sick  woman  she  saw  William  Nelms  coming  down 
stairs  from  the  direction  of  Alice  Lamb's  room;  but  neither  saw  or  heard 
«ny  other  person  descend  the  stairway  after  she  saw  him. 

From  the  testimony  of  this  witness  and  that  of  Richard  Ilalnes  and  Jo. 
Brim,  It  Is  reasonably  certain  that  William  Nelms  was  the  last  person  to 
leave  the  place  of  the  murder,  and  that  he  committed  the  crime. 

It  appears  from  the  testimony  of  Steve  Hainea  that  he  had  a  conversation 
with  the  appellant,  Charles  Nelms,  a  few  days  after  the  murder,  in  which 
the  latter  said:  "They  have  Lyddell  (William  Nelms)  in  jail."  And  being 
asked  by  the  witness  why,  answered:  "Lyddell  bad  said  I  will  get  you  a 
divorce  for  t20,  and  I  gave  him  t20,  nnd  they  found  the  woman  with  her 
throat  cut;  I  am  afraid  It  will  go  hard  with  him."  It  further  appeared 
that  Charles  Nelms  also  had  a  conversation  with  Klchnrd  Haines  on  the 
<day  of  the  murder,  which  showed  his  interest  in  nnd  knowledge  of  the 
killing  of  Alice  Lamb  by  William  Nelms. 

Appellants  denied  any  connection  with  the  murder,  or  that  the  appellant, 
William  Nelms,.'  had  been  employed  to  kill  Alice  La:iib.  Upon  the  contrary 
William  Nelms  testified  that  Richard  Haines  quarrelled  with  deceased  about 
some  money  and  killed  her  in  the  dii^pute.     In  addition  three  or  four  other 
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witnesses  introduced  for  the  defense  testified  that  Biohard  Haines  admitted 
to  them  that  he  had  killed  Alice  Lamb. 

We  are  of  the  opinion  that  the  evidence  does  not  show  Biohard  Haines  to 
have  l)een  an  accomplice  of  the  appellants,  or  either  of  them  in  the  killing 
of  Alice  Lamli.  "An  accomplice  is  one  of  several  equally,  concerned  in  the 
commission  of  a  crime.  The  term  is  generally  applied  to  persons  who  are 
admitted  to  testify  against  those  concerned  with  them  in  a  crime''  (Rob- 
ertson's Grim.  Law,  vol.  1,  sec.  80;  Sizemore  v.  Commonwealth,  10  Ky. 
Law  Bep. ,  page  1. ) 

According  to  the  witnesses  for  the  Commonwealth,  including  Haines,  be 
could  not  have  been  a  participant  in  the  murder.  That  is  to  say  the  evi- 
dence adduced  by  the  Commonwealth  fastens  the  crime  upon  appellants, 
and  that  of  appellants  conduces  to  prove  that  neither  of  them  was  concerned 
with  Haines  in  the  commission  of  the  crime,  but  that  he  alone  committed 
it.  Unless  Haines  participated  or  was  concerned  in  the  crime  with  appel- 
lants, be  is  not  an  accomplice. 

So  on  this  point  the  issue  of  fact  was,  whether  the  murder  was  committed 
by  the  appellants  or  by  Haines.  This  issue,  with  such  others  as  should 
have  gone  to  the  jury,  was  submitted  to  them  under  proper  instnictions, 
and  their  verdict  having  declared  appellants  the  guilty  parties,  it  is  not  our 
province  tu  set  it  aside. 

Though  the  witness.  Jo.  Brim,  was  jointly  indicted  with  appellants, 
there  is  no  evidence  whatever  tending  to  show  that  he  had  any  oonnectioD 
with  the  crime,  and  it  is  not  even  contended  by  counsel  lor  appellants  that 
he  was  an  accomplice,  consequently  the  instruction  as  to  the  testimony  of 
an  accomplice  was  not  necessary,  because  he  was  a  witness  in  the  case. 

From  the  foregoing  expression  of  our  views  It  follows  that  no  error  is 

perceived  in  the  rejection  by  the  trial  court  of  the  instniotion  asked  for  by 

appellants. 

Wherefore  the  judgment  is  affirmed. 

ff 


CITY  OF  LOUISVILLE  v.  BUTTON. 

(Filed  October  0,  1904.) 

1.  Municipality— Tax  levy— Purpose— Designation  —  Street  .  sprinkling— 
'^General  purposes." — The  levy  ordinance  for  1904,  passed  by  the  common 
council  of  the  city  of  Louisville,  made  no  provision  for  ** street  sprink- 
ling," notwithstanding  it  is  alleged  that  appellant  had  set  apart  116,000, 
derived  from  the  80 v^  cents  levy  for  "general  puriK)ses,"  to  be  used  for 
sprinkling  the  streets.  Held— Under  constitution,  section  180  and  Ky. 
Statutes,  section  29d0,  which  require  that  no  tax  shall  be  levied  by  a  mnniol- 
imlity  without  designating  the  purpose  for  which  it  is  to  be  applied,  and 
that  no  tax  levied  for  one  purpose  shall  be  applied  to  another,  and  Ky.  Stat- 
utes, section  2981,  providing  that  "in  the  ordinanoe  fixing  for  any  year  the 
tax  rate,  the  general  council  shall  subdivide  its  levy  as  follows:  A  levy  for 
schools,  a  levy  for  the  sinking  fund,  a  levy  for  police  purposes,  a  levy  for 
fire  department,  a  levy  for  street  and  sewer  cleaning,  a  lexj^ytor  sprinkling 
streets  *  *  *  and  a  levy  for  general  purposes  *  ♦  ♦."  Without  under- 
taking to  define  what  may  be  included  in  the  term  "general  purposes,"  we 
are  clear  that  its  being  enumer.ited  with  some  dozen  other  divisions,  each 
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of  which  is  required  to  be  provided  for  expressly,  if  at  all,  negatives  tb& 
proposition  that  one  embraces  the  other.  The  attempted  deflection  of  th& 
"general  purpose"  fund  complained  of,  was  illegal  and  was  propelry  en- 
joined. 

Henry  L.  Stone  for  apx)eJlant. 

Lane  &  Harrison  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Ist.  Division. 

Opinion  of  the  court  by  Judge  OBear. 

The  levy  ordinance,  for  1904,  passed  by  the  common  council  of  tlie  city  of 
Louisville,  made  no  provision  for  street  sprinkling.  Of  the  total  levy  of 
11.86.  on  each  flOO,  33 >«  cents  was  allotted  for  schools;  26  cents  for  fire  de- 
partment; 11^  cents  for  street  and  sewer  cleaning;  10  cents  for  reconstruc- 
tion of  streets;  6  cents  for  street  repairs;  K  of  one  cent  for  construction  and 
repair  of  sewers;  4}4  cents  for  the  House  of  Befuge;  9  cents  for  charitable* 
institutions;  6  cents  for  parks;  4  cents  for  library ;  86\<  cents  for  general 
purposes;  K  of  one  oent  for  firemen  pension  fund,  and  H  of  one  cent  for  the^ 
Board  of  Children  Guardian.  Notwithstanding  it  is  alleged  that  appellant 
had  set  apart  about  $15,000,  derived  from  the  36 v^  cents  levy,  for  general* 
purposes,  to  be  used  in  sprinkling  the  streets  of  the  city. 

Section  180,  of  the  Constitution,  as  well  as  section  2980,  Ky.  Statutes,  re- 
quire that  no  tax  shall  be  levied  by  a  municipal  legislative  body,  without 
designating  in  the  levy  ordinance,  the  purpose  for  which  it  is  to  be  applied. 
They  likewise  provide  that  no  tax  levied  for  one  purpose  shall  ever  be  ap- 
plied to  another. 

By  section  d981,  Ky.  Statutes,  pertaining  to  cities  of  the  first  class,  it  is 
provided:  "In  the  ordinance  fixing  for  any  year,  the  tax  rate,  the  general 
council  shall  sub-divide  its  levy  as  follows :  A  levy  for  schools,  a  levy  for 
the  sinking  fund,  a  levy  for  police  purposes,  a  levy  for  fire  department,  a 
levy  for  street  and  sewer  cleaning,  a  levy  for  sprinkling  streets,  a  levy  for 
reconstruction  of  streets,  a  levy  for  street  repairs,  a  levy  for  construction, 
and  repair  of  sewers,  a  levy  for  the  House  of  Reform,  a  levy  for  library  pur- 
poses, and  a  levy  for  general  purposes,  and  a  deficit  tax.  The  general  coun- 
cil shall  cause  the  foregoing  levies  to  be  made  for  the  purposes  stated  by  an 
ordinance,  fixing  the  tax  rate  each  year." 

It  is  left  to  the  discretion  of  the  oouncil  and  mayor,  as  to  what  levies  shall 
be  rafade  each  year,  for  the  purposes  enumerated  (Section  2316,  Ky.  Statutes. ) 

In  the  absence  of  a  legal  debt,  for  which  the  law  compels  the  council  ta 
provide  the  means  of  payment,  the  city  would   not  be  bound  to  furnish 
many  of  the  governmental  facilities  which  its  charter  authorizes  it  to  do. 

The  question  then  narrows  itself  down  in  this  case  to  the  one  whether 
"street  sprinkling"  is  embraced  in  the  term  "general  purposes."  Without 
undertaking  to  define  here  what  may  be  included  in  the  latter  term,  we  are 
clear  that  its  being  enumerated  with  some  dozen  other  divisions,  each  of 
which  is  required  to  be  provided  for  expressly,  if  at  all,  negatives  th& 
proposition  that  one  embraces  the  other.  For  if  that  were  true,  it  would  be 
within  the  pi^i^er  of  the  council  to  levy  the  whole  tax  under  the  head  ot 
"general  purposes,"  defeating  entirely  the  motive  of  the  legislation  requir- 
ing a  particularization  of  subjects,  for  which  taxes  are  to  be  levied. 
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The  attempted  deflection  of  the  "general  purpose''  fund  complained  of, 
^as  illegal,  and  was,  therefore,  properly  enjoined. 
Judgment  affirmed. 


BROOKS  V.  HUNT. 

(Filed  October  6,  190i— Not  to  be  reported.) 

Husband  and  wife— Deed  ty  husband  to  wife— Trustee— Death  of  wi(^ 
Bight  of  husband  to  oanoel— Fraud— Appellant  in  a  previous  suit,  having 

•admitted  he  knew  of  the  deed  he  made  to  his  son,  in  trust  for  his  wife,  oon- 
yeying  to  her  the  400  acres  of  land  on  which  he  and  his  wife  and  nine  chll< 

-dren  continued  to  reside  until  the  death  of  his  wife,  and  in  which  former 

•suit  the  deputy  cleric  testified  that  the  deed  was  made  to  the  wife  at  appel- 
lant's instance,  and  was  duly  acknowledged  by  him,  is  not  entitled,  after 
the  lapse  of  80  years,  to  have  the  deed  cancelled  as  against  one  holding  the 
title  to  seven  shares  of  the  land  purchased  by  him,  from  the  deceased  wife's 

•children,  upon  the  testimony  of  the  two  subscribing  witnesses  to  the  deed, 
of  doubtful  veracity,  that  the  deed  to  his  wife  was  a  sham  transaction. 

M.  M.  Logan  and  J.  S.  Wortham  for  appellant. 

J.  S.  Lay  for  appellee. 

Appeal  from  Edmonson  Circuit  Court. 

■ 

Opinion  of  the  court  by  Chief  Justice  Butnam. 

On  the  12th  of  March,  1878,  a  deed  was  recorded  in  the  office  of  the  county 
Hsourt  clerk  of  Edmonson  county,  from  the  appellant,  William  Brooks,  to 
his  son,  Solomon  Brooks,  to  a  tract  of  about  four  hundred  acres  of  land,  in 
trust  for  the  use  and  benefit  of  his  wife,  Susan  Brooks,  with  authority  in 
the  wife  to  dispose  of  the  property  by  last  will  and  testament.  After  the 
execution  of  the  deed,  William  Brooks  and  his  wife  and  family  of  nine 
•children  continued  in  the  possession  of  the  land  until  the  death  of  the 
wife.  The  wife  died  intestate,  and  after  her  death,  five  of  the  surviving 
children  sold  and  conveyed  their  five  shares  in  the  land  to  John  Self,  sub- 
ject to  a  life  estate  of  their  father,  William  Brooks.  Self  subsequently  ood- 
veyed  the  interest  so  acquired  to  the  appellee,  J.  T.  Hunt,  who  thereafter 
acquired  two  more  Interests  in  the  land,  subject  to  the  life  estate  of  appel- 
lant. In  1903,  appellant  brought  this  suit  for  a  cancelation  of  his  deed  to 
his  son,  Solomon,  alleging  that  he  never  executed  It,  and  that  the  certificate 
thereto  by  L.  J.  Proctor,  deputy  clerk,  was  a  fraud. 

The  defendant  controverted  all  the  afBrniative  averments  of  the  petition, 
and  asked  that  he  be  quieted  in  the  title  acquired  from  the  children  of  ap- 
pellant. Upon  final  submission  it  was  po  adjudged.  Appellant's  signature 
to  the  deed  Is  by  mark,  which  was  \>itncssed  by  Thomas  Saunders  and  his 
wife,  Rachel  Saunders,  who  testified  that  appellant  was  under  indictment 
in  the  United  States  Circuit  Court  for  the  district  of  Kentucky,  for  a  viola- 
tion of  the  revenue  laws  of  the  United  States,  and  anticipating  a  convic- 
tion and  the  imposition  of  a  heavy  fine  that  he  employed  ProcJjor,  the  deputy 
•clerk,  to  draw  the  deed;  that  the  appellant's  name  was  signed  to  the  deed 
by  Thos.  Saunders  when  he  was  not  present;  and  that  the  certificate  of 
acknowledgement  was  also  false;  that  it  was  well  understood  at  the  time, 
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that  the  deed  was  a  sham  transaction.  Appellee,  on  the  other  hand  proyea. 
hy  a  number  of  witnesses  that  they  had  often  heard  appellant  admit  hia 
ezeontion  of  the  paper.  It  also  appears  that  on  the  80th  of  NoTeniberi  1878, 
appellant  and  his  wife  ezeouted  a  mortgage  on  this  tract  of  land  to  one- 
Miles  to  secure  the  payment  of  ISOO  borrowed  from  him ;  and  that  in  a  suit 
by  Milett  to  enforce  the  payment  of  this  money  in  1880,  against  appellant 
and  wife,  Solomon  Brooks  intervened  by  petition  and  set  out  the  deed  of 
1879  made  to  him  by  his  father,  and  alleged  that  by  virtue  of  this  convey- 
ance he  held  the  legal  title  to  the  land;  and  that  the  attempted  mortgage  to- 
secure  the  payment  of  the  deed  to  Miles  was  inoperative  to  convey  the  title 
thereto.  In  answer  to  this  petition  of  Brooks,  Miles  set  up  substantially 
the  same  facts  which  are  now  relied  on  by  appellant,  for  the  purpose  of 
vacating  the  deed  at  that  time,  and  Brooks  admits  in  his  deposition  that  he- 
knew  that  the  deed  to  his  son,  Solomon,  was  on  record  for  many  years.  In 
that  case  the  deputy  cler\  who  had  taken  the  acknowledgement,  testified 
as  a  witness  that  he  hnd  prepared  the  deed  at  the  suggestion  of  Brooks,  who- 
signed  and  acknowledged  it  in  his  presence.  Besides  the  characters  of  both 
appellant  and  his  witness,  Saunders,  for  truth  and  veracity  are  impeached 
in  the  record,  by  a  number  of  witnesses.  The  decided  weight  of  the  testi- 
mony, in  the  record,  supports  the  contention  of  the  appellee  as  to  the  execu- 
tion of  the  paper,  and  this  would  certainly  be  true  after  the  lapse  of  more- 
than  thirty  years. 
Judgment  affirmed. 


CITY  OF  COVINGTON  v.  MILES. 
(Filed  October  7,  1904— Not  to  be  reported. ) 

1.  Damages — Defective  condition  of  streets— Where  a  man,  aged  f^lxty 
years,  at  an  early  hour  in  the  morning,  it  raining,  fell  into  n  hole, 
sustaining  injuries  resulting  in  a  money  loss  of  $160  and  a  doctor's  bill  of 
iS5,  a  jadgment  for  S685  was  reasonable,  it  appearing  upon  the  trial  that 
the  defective  condition  in  the  sidewalk  had  existed  for  several  months. 
at  the  time  of  the  injury,  but  that  its  condition  was  not  known  to  the 
injured  person. 

2.  Variance— A  motion  for  a  peremptory  Instruction  was  properly  over- 
ruled, where,  in  an  action  for  damages,  the  place  of  injury  was  fixed  at  one 
side  of  the  street  in  the  pleadings  and  on  the  other  side  In  the  proof,  th& 
mistake  evidently  being  one  that  could  not  have  misled   the  adverse  party. 

F.  J.  Han]on  for  appellant. 

B.  F.  Grazianl  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

In  February,  1003,  about  six  o'clock,  a.  in.,  the  appellee,  James  T.  Mlles» 
while  walking  along  the  north  side  of  Third  street  in  the  city  of  Coving- 
ton, at  a  point  about  sixty  feet  west  of  the  first  alley  west  of  Madison  ave- 
nue, stepped  Into  a  hole  in  the  pavement  and  fell,  severely  injuring  his  slde^ 
from  which  he  suffered  great  pain,  and  was  confined  to  his  bed  for  several 
weeks,  to  recover  damages  for  which  this  action  was  instituted.    A  trial 


€10  HALL,  &C.  V.   HALL,  &0, 

resulted  in  a  judgment  against  appellant  for  the  sum  of  five  hundred  and 
'eighty-five  dollars.  On  this  appeal  appellant  urges  but  two  grounds  for  re- 
versal: First,  that  the  damages  are  excessive,  and,  second,  the  error  of  the 
<;ourt;  In  overruling  its  motion  nt  the  close  of  appellee's  evidence  for  a  per- 
emptory instruction  to  the  jury  to  find  for  it. 

The  evidence  shows  that  the  appellee,  who  is  over  sixty  years  of  age,  was 
in  bed  for  several  weeks,  and  suffered  greatly  by  reason  of  the  severe  fall  he 
sustained;  that  the  hole  in  the  sidewalk  was  dangerous,  and  had  remained 
in  that  condition  for  several  months  prior  to  appellant's  injury;  that  on 
the  morning  of  the  accident  it  was  dark  and  raining,  and  he  did  not  know 
of  the  existence  of  the  hole  before  his  fall;  that  he  had  sustained  an  actual 
money  loss  of  one  hundred  and  sixty  dollars,  by  reason  of  the  accident  in 
-question,  and  incurred  a  doctor'^  bill  of  twenty-live  dollars.  The  remain- 
der, four  hundred  dollars  of  the  verdict,  was  evidently,  given  by  the  jury, 
because  of  the  pain  suffered;  and  we  think  that,  under  all  the  circumstances 
the  sum  awarded  was  reasonable. 

The  motion  for  a  peremptory  instruction  was  based  on  variance  between 
the  allegations  of  the  petition  and  the  evidence  as  to  the  place  where  the 
accident  occurred.  In  the  pleading,  the  point  of  injury  is  fixed  on  the  south 
side  of  Third  street;  whereas,  the  evidence  shows  that  it  was  on  the  north 
«ide.  The  mistake  was,  evidently,  a  mere  slip  of  the  pen,  and  oould  not 
have  misled  the  appellant.  Section  129,  of  the  Code  provides  that,  *'no  vari- 
ance between  pleadings  and  proof  is  material  which  does  not  mislead  a 
party  to  his  prejudice  in  maintaining  his  action  or  defense  upon  the  merits. 
A  party  w^ho  claims  to  have  been  so  misled  must  show  that  fact;  and  there- 
upon, the  court  may  order  the  pleadings  to  be  amended  upon  such  terms  as 
may  be  just."  Even  if  appellant  had  been  misled  by  the  variance  in  ques- 
tion, his  remedy  is  pointed  out  in  the  section  of  the  Code,  supra.  As  he 
failed  to  take  advantage  of  this  remedy,  he  waived  the  variance.  (Woodcock 
T.  Farrel,  1  Met.,  487;  Muldoon  v.  Meriwether,  25  Ky.  Law  Rep.,  2085;  East 
Jellico  Goal  Co.  v.  Golden,  Id.,  2057;  Oaines  v.  Deposit  Bank,  19  Ky. 
Law  Rop  ,  171.) 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 


HALL,  &c.  V.  HALL,  &c. 

(Filed  October  7,  1904— Not  to  be  reported.) 

Conveyances— Illegitimacy  of  children— The  statute  providing  that  if  a 
man  having  a  child  by  a  woman  shall  afterwards  marry  her,  such  child  shall 
be  deemed  legitimate,  if  recognized  by  him  before  or  after  marriage,  does 
not  apply  to  a  case  where  the  father  was  the  husband  of  another  woman  at 
the  time  the  child  was  begotten,  and  while  such  a  child  could  not  inherit 
from  his  father,  there  is  no  statute  renderug  a  conveyance  from  his  father 
to  him  void,  and  at  common  law  such  conveyances  were  valid  as  there  was 
no  necessity  of  consideration  to  pass  title. 

Salyer  &  Baker  for  appellants. 

D.  D.  Fields  &  Son  for  appellee. 

Appeal  from  Letcher  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Paynter. 

This  case  involves  the  question  of  the  validity  of  a  deed  which  Allen  Hall 
made  to  Samuel  Hall.    Allen  Hall  had  several  children  by  his  first  wife. 

Willie  her  husband,  he  became  infatuated  with  Jemiiua ,  and  had 

two  children  by  her,  one  of  whom  is  the  appellee,  Samuel  Hall.  After  their 
birth  he  was  divorced,  whereupon  he  married  Jemima  and  lived  with  her 
until  his  de^th.  He  seems  to  have  owned  a  large  quantity  of  mountain 
land.  As  Samuel  was  begotten  during  the  time  Hall  was  the  husband  of 
another  woman,  he  did  not  become  the  legitimate  gon  of  Allen  Hall,  when 
the  latter  married  his  mother,  as  the  statute  which  provides  that,  if  a  man 
having  had  a  child  by  a  woman  shall  afterwards  marry  her,  such  child  or 
its  descendants  if  recognized  by  him  before  or  after  marriage,  shall  be 
deemed  legitimate,  does  not  apply  to  a  case  when  the  father  was  the  husband 
of  another  woman,  when  the  child  was  begotten.  (Sams,  &o.  v.  Sams' 
Adm'r,  85  Ey.,  306. )  It  follows  that  Samuel  could  not  have  inherited  any- 
thing ffom  his  father.  By  the  deed  in  question,  Allen  Hall  conveyed  to  hia 
son,  Samuel  Hall,  a  certain  boundary  of  land,  becaui»e  he  evidently  knew 
that  the  son  would  not  get  any  of  it,  unless  be  gave  it  to  him  in  his  life 
time.  There  Is  no  statute  rendering  such  conveyances  void.  At  common 
law  such  a  conveyance  was  valid,  as  no  consideration  is  needed  to  pass  the 
legal  title  to  land.  The  grantor  owned  the  land  and  had  the  right  to  dis- 
pose of  it  by  deed  or  will.  While  the  appellants  assail  the  conveyance  upon 
the  ground  that  it  was  obtained  by  undue  influence  of  the  mother,  we  think 
the  evidence  is  not  such  as  to  authorize  the  court  to  set  aside  the  deed. 

The  Judgment  is  aflSrmed. 


BOARD  OF  TRUSTEES  OF  THE  PUBLIC  LIBRARY  OF  COVINGTON 

V.  BEITZER,  TREASURER. 

(Filed  October?.  1904.) 

1.  Treasurer  of  city— Ex-ofl3cio  treasurer  of  public  library  of  the  city— It 
is  agreed  that  appellee,  as  treasurer  of  the  city  of  Covington,  has  in  his 
hands  to  the  credit  of  plaintiff,  $6,647.78.  which  he  declines  to  pay  over  to 
the  plaintiff,  on  the  ground  that  as  treasurer  of  the  city  of  Covington,  he  is 
**ex-offlclo"  treasurer  of  the  public  library  board  of  trustees,  and,  as  such  is 
entitled  to  the  custody  of  said  fund.  Held— That  under  Ky.  Statutes,  sec- 
tion 3210,  as  amended  by  sections  8210a,  and  8210b,  appellant  is  clothed  with 
the  power  necessary  to  establish  and  maintain  a  free  public  library,  and 
that  it  is  to  have  the  custody,  control  and  management  of  all  funds  that 
have  been  accumulated  or  may  hereafter  be  accumulated  for  pulbic  library 
purposes,  and  directs  that  the  funds  appropriated  for  the  maintenance  of 
the  library  shall  be  paid  over  to  appellant's  board,  each  member  of  which  is 
required  to  give  bond  for  the  faithful  performance  of  his  duty,  and  that 
they  are  invested  with  the  power  to  select  a  depository  or  treasurer,  for 
their  own  convenience,  cannot  be  doubted. 

U.  Order  for  fund— Failure  to  state  name  of  treasurer— Appellant  having 
appointed  a  treasurer  and  directed  said  fund  to  be  paid  over  to  him  as  such 
treasurer,  the  failure  to  state  his  name  in  the  order,  is  immaterial,  his 
designation  by  title  being  sufBclent.  The  writ  of  mandamus  should  have 
been  awarded. 
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H.  G.  Thelssen  for  appellant. 
M.  L.  Harbeson  for  appellee. 
Appeal  from  Kenton  Circuit  Court. 
Opinion  of  the  court  by  Judge  Barker. 

This  is  a  real,  but  friendly,  controversy  between  the  appellant,  the  Board 
of  Trustees  of  the  Public  Library  of  Covinffton,  Ky.,  and  the  appellee,  the 
treasurer  of  that  city.  The  question  Involyed  is,  whether  or  not  the  latter 
is  ex-offlcio  treasurer  of  the  former.  The  remedy  souffht  by  the  petition  u 
a  writ  of  mandamus  to  compel  the  api>ellee  to  turn  over  to  the  treasurer 
selected  by  appellant,  the  money  he  holds  belonging  to  It,  appropriated  by 
law  for  its  maintenance,  which  it  is  alleged  he  refuses  to  do.  The  plead- 
ings aptly  prestent  the  question  in  issue,  and  the  case  was  tried  upon  an 
agreed  statement  of  facts,  which  is  as  follows: 

''The  plaintiff  and  defendant  agree  as  to  the  following  statement  of  facts: 
There  was  as  of  October  1, 1908,  in  the  hands  of  the  defendant,  FranbDaren- 
kamp  (now  John  L.  Beitzer),  as  city  treasurer,  15,647.73,  to  the  credit  of 
the  plaintiff,  the  trustees  of  the  public  library;  that  all  matters  of  dispute 
between  the  plaintiff  trustees  and  the  board  of  education  has  been  finally 
and  completely  settled  and  that  the  amount,  which  is  now  in  the  hands  of 
the  defendant  to  the  credit  of  the  plaintiff  trustees,  is  at  all  times  subject 
to  the  order  of  the  plaintiff  trustees;  that  the  defendant  has  at  all  times 
honored  the  order  of  said  plaintiff  trustees,  except  the  order  to  paT  to  the 
treasurer  of  the  board  of  trustees  of  the  public  library,  plaintiff  herein;  that 
said  defendant  has  refused  to  honor  the  order  to  pay  to  the  treasurer  of  the 
board  of  trustees  of  the  public  library,  on  the  ground  that  plaintiff,  him- 
self, as  treasurer  of  the  city  of  Covington,  was  ex-offlcio  treasurer  of  the 
public  library  trustees;  that  the  only  question  in  dispute  is  a  question  of 
law,  to- wit :  Whether  the  defendant  as  treasurer  of  the  city  of  Covington  is 
ex-offlcio  treasurer  of  the  board  of  trustees  ot  the  public  library,  or  whether 
the  said  trustees  of  the  public  library  can  elect  their  own  treasurer,  with 
the  right  of  the  custody  of  all  the  library  funds.  In  the*  former  case,  this 
action  should  be  dismissed,*  but  in  the  latter  case,  the  prayer  or  mandamus 
should  be  granted." 

Section  821^,  of  the  Ey.  Statutes  provides  for  the  establishment  of  a  free 
public  library,  in  cities  of  the  second  class,  of  which  the  city  ot  Covington 
is  one.  This,  and  sections  3210a  and  &210b,  which  are  amnedments,  consti- 
tute the  law  regulating  the  subject-matter  in  hand.  By  the  statute,  the 
trustees,  seven  in  number,  are  incorporated  under  the  name  and  style  of 
Board  of  Trustees  of  the  Public  Library  of  Covington,  to  have  perpetual 
succession,  with  the  usual  powers,  and  in  addition  thereto,  ;*may  purchase, 
receive,  lease,  hold,  sell  and  dispose  of  real  and  personal  estate  for  library 
purposes.  Said  board  shall  have  the  custody,  control,  management  and  ex- 
penditure of  all  funds  that  may  heretofore  have  been  accumulated  for  free 
library  purposes,  or  that  may  be  hereafter  accumulated  for  or  devoted  to 
said  purposes.  The  mayor  of  the  city  and  the  presiding  judge  of  the  county 
court  of  the  county,  in  which  the  city  may  be  located,  in  case  the  county 
contributes  annually  to  the  maintenance  of  the  public  library,  shall  be 
officials  of  said  board,  and  the  remaining  live  members  thereof  shall  he  ap- 
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pointed  by  the  mayor.  *  *  *  eaoh  shall  give  bond  in  the  sum  of  five 
thouAand  dollars,  for  the  faithful  performanoe  of  their  duties.  Said 
board  shall  have  the  power  necessary  to  establish,  and  when  established,  to 
maintain  and  conduct  said  free  public  library,  and  may  adopt  from  time  to 
time  rules  and  regulations  for  the  proper  conduct  of  said  library.  In  aid 
of  the  establishment  and  maintenance  of  such  library,  there  is  hereby  ap- 
propriated, and  the  general  council  shall  annually  direct  to  be  paid  over,  a» 
the  same  may  be  collected,  to  the  board  of  trustees  of  the  public  library,, 
three  per  centum  of  the  net  amount  of  taxes  levied  annually  in  the  city  for 
common  school  purposes,  and  one-hnlf  of  the  net  amount  of  all  fines  and 
costs  collected  in  the  police  court;  and  to  further  aid  In  the  establishment^ 
and  maintenance  of  such  public  library,  the  general  council  of  the  city  and. 
the  fiscal  court  of  the  county,  either  or  both,  jointly  or  separately,  are  hereby 
authorized  and  empowered  to  accept,  by  ordinance,  resolution,,  order  or  con- 
tract (and  if  necessary  unite  with  the  board  of  trustees  of  the  public^ 
library),  any  donation  that  may  have  been  offered,  or  may  hereafter  be 
offered  by  Andrew  Carnegie,  or  any  other  person,  association  or  corporation, 
and  comply  with  the  conditions  upon  which  the  said  donations  may  be 
offered  and  accepted,  and  make  the  terms  of  said  contract  perpetually  bind- 
ing upon  said  city  and  county ;  and  said  general  council  of  the  city  and 
fiscal  court  of  the  county  shall  annually  levy  such  6X)eoia]  tas  as  may  be 
necessary  to  comply  with  said  conditions  or  terms  of  contract,  and  to  pro- 
vide the  sums  of  money  agreed  therein  to  be  paid  annually  and  perpetually 
for  the  maintenance  of  said  public  library,  and  shall  cause  the  same  to  be 
collected  and  paid  over  promptly  to  the  board  of  trustees  of  the  public  li- 
brary." 

Section  8210  contains  the  following:  "In  aid  of  the  establishment  and 
maintenance  of  such  library,  there  is  hereby  appropriated,  and  the  general 
council  shall  annually  direct  to  be  paid  over  to  said  library  S  per  centum  of  the 
net  amount  of  taxes  levied  annually  in  the  city  for  school  puproses,  and  one- 
half  of  the  net  amount  of  all  fines  and  costs  cullectt'd  in  the  police  court. " 

It  will  be  observed  that,  by  the  statute,  the  appellant  is  oluthed  with  the 
power  necessary  to  establish,  and  when  established,  to  maintain  and  con- 
duct a  fiee  public  library,  and  to  adopt,  from  time  to  time,  rules  and  regu^ 
lations  for  the  proper  conduct  thereof,  and  that  it  is  to  have  the  custody,, 
control,  manngemeot  and  exi)enditure  of  all  funds  that  have  been  accumu- 
lated for  public  librajy  purposes,  or  that  may  hereafter  be  accumulated  for  . 
or  devoted  to  such  purposes;  also  that  the  general  council  of  the  city  shall  • 
annually  direct  to  be  paid  over  to  the  trustees  of  the  library  8  per  centum  of 
the  taxes  levied  for  school  purposes,  and  one-half  of  the  net  amount  of  all 
fines  and  costs  collected  in  the  police  court.  It  is  difficult  to  find,  in  these 
proTisions,  any  basis  for  the  claim  of  appellee,  that  he  is  ex  officio  the  treas- 
urer of  appellant  The  law  fails  to  say  so,  but,  on  the  contrary,  in  plain 
terms,  alrects  that  the  funds  appropriated  for  the  establishment  and  main- 
tenance of  the  library  shall  be  paid  over  to  appellant,  each  member  of  which 
is  required  to  give  bond  for  the  faithful  performance  of  his  duty.  Respon- 
sibility for  the  faithful  care  and  custody  of  the  funds  is  with  the  trustees, 
and  they  are  responsible  for  its  safe- keeping  and  proper  expenditure.    That 
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^  they  are  invested  with  the  power  to  select  a  deimsitory  or  treasurer  for  their 
own  convenience,  cannot  be  doubted. 

If  anything  is  necessary,  beyond  the  mere  citation  of  the  language  of  the 
statute  thus  fur  noticed,  to  refute  the  claim  of  appellee  to  be  ez-oflScio 
'  treasurer  for  appellant,  it  is  to  be  found  in  the  provision  with  reference  to 
''the  county  as  distinguished  from  the  city.  The  statute  authorizes  the  fiscnl 
court  of  the  county,  either  jointly  with  the  city,  or  separately,  to  enter  into 
a  contract  with  Andrew  Carnegie,  or  any  other  person,  association  or  cor- 
poration, to  levy  such  special  taxes  as  may  be  necessary  to  comply  with  the 
conditions  or  terms  of  the  contract  upon  which  the  donation  may  be  made, 
and  to  provide  for  the  sums  of  money  therein  agreed  upon  to  be  paid  an- 
nually and  perpetually  for  the  maintenance  of  the  public  library,  '*and  shall 
cause  the  same  to  be  collected  as  and  when  other  taxes  are  collected  and  piiid 
over  promptly  to  the  hoaril  of  trustees  of  the  public  library." 

It  will  hardly  be  contended  that  appellee,  as  treasurer  of  the  city  of  Cov- 
ington, would  have  any  right,  ex-oflicio,  to  receive  or  hold  the  taxps  I'^vied 
•by  the  fiscal  court  of  Kentcm  county  for  the  benefit  of  the  library.  The 
•oounty  tax.  if  any,  is  required  to  be  paid  over  to  appellant,  just  as  the  city 
tax  is  require  to  be  paid  over,  and  there  is  no  language  in  the  statute  which 
"would  justify  its  being  paid  to  appellee. 

We  are  of  opinion  that  the  trial  judge  correctly  held  that  appellee  was  en- 
'titleil  to  receive  from  appellant  all  money  held  by  him  belonging  to  it,  but 
erred  in  holding  that  the  petition  should  be  dismissed  becausa  there  was 
nothing  in  the  record  to  show  the  name  of  the  tivasurer  appointed  by  ap- 
pellant. The  pleadings  and  the  agreed  facts  show  that  appellant  had  ap- 
pointed a  treasurer,  and  directed  appellee  to  pay  over  to  him  the  sum  in  his 
hands  t)elonglng  to  it,  which  he  refused  tu  do,  claiming  to  be,  himself,  the 
treasurer  of  appellant  It  was  not  necessary  for  the  order  of  appellant  on  ap- 
pellee, to  state  the  name  of  the  treasurer  who  was  to  receive  the  money,  his 
designation  by  title  was  sufficient.  There  is  no  contention  on  the  part  of 
■appellee  that  he  had  any  doubt  as  to  the  identity  of  the  treasurer  of  appel- 
lant; his  refusal  to  pay  was  not  based  upon  any  technical  defect  in  the  or- 
der, but,  alone,  upon  the  claim  that  he  was  exuflicio  the  treasurer  of  uppel- 
laut  and  that  it  had  no  authority  to  appoint  any  other.  The  writ  of  mun- 
damus  prayed  for  should  have  been  awarded. 

Wherefore,  the  judgment    is  reversed  for  proceedings  consistent  herewith. 


I3UADLKY  V.  CITY  OF  GKOIIGETOWN. 

(Filed  October  7,  IWIM.) 

City  treasurer— Kloction  contest— Contestee  Kvited — Reversjil — Salary  paid 
to  contestee — Appellant  '.vas  elected  treasurer  of  the  city  of  Georgetown  in 
November,  11)01.  The  canvassing  board  awarded  the  certificate  to  his  oppon- 
ent, W^olfe,  as  did  also  th«<  circuit  court.  On  appeal  to  this  court  the  judg- 
ment was  reversed  in  December,  1(K)2,  but  mandate  did  not  issue  until  April, 
1903.  Appellant  seeks  to  recover  form  the  city  the  salary  paid  to  Wolfe  dur- 
ing the  time  he  served,  alleging  that  Wolfe  is  insolvent.  Held— That  a  gen- 
eral demurrer  to  the  petition  setting  out  these  facts  was  properly  susbiintd, 
Wolfe  having  held  the  office  under  the  certificate  of  election,  not  only  uii- 
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%i\  the  case  was  roversed,  but  the  Issnanoe  of  the  maDdate  having  been  sus- 
pended by  the  filing  of  a  petition  for  rehearing  the  judgment  of  reversal 
^d  not  take  efFect,  until  the  petition  was  overruled  in  April,  1008. 

V.  F.  Bradley  and  J.  F.  Aslcew  for  appellant. 

Jas.  B.  Flnnel)«  Jr.  for  appellee. 

Appeal  from  Soott  Circuit  Court. 

Opinion  of  the  court  by  Judpre  Barker. 

The  appellant,  A.  M.  Bradley,  was  elected  treasurer  of  the  city  of  George- 
town, Ky.,  at  the  general  election  in  November,  1901.  The  canvassing  board 
awarded  the  certificate  to  his  opponent,  George  C.  Wolfe.  A  contest  before 
the  board  of  contest  resulted  in  favor  of  Wolfe,  as  did  also  an  appeal  to  the 
Scott  Circuit  Court.  On  appeal  to  this  court,  the  judgment  in  favor  of 
Wolfe  was  reversed  in  December,  1902.  A  petition  for  rehearing  was  filed, 
which  was  overruled  in  April,  1903,  at  which  time  the  mandate  issued. 
Upon  the  filing  of  the  mandate  in  the  lower  court,  a  final  judgment  was  en- 
tered in  favor  of  appellant,  and  he  was  then  inducted  into  office,  and  has 
'Occupied  it  since. 

Wolfe  occupied  appellant^s  office  for  one  year,  three  months  and  twenty- 
-one  days;  the  salary,  as  fixed  by  law,  is  t600  per  annum,  payable  monthly. 
During  the  time  Wolfe  was  de  facto  treasurer,  he  was  paid  the  sum  of 
^86.67;  he  is  now  insolvent  and  appellant  instituted  this  action  to  recover 
from  the  city  of  Georgetown  the  salary  paid  to  him  during  the  period  men- 
tioned. The  petition  sets  out  the  facte  as  herein  narrated;  a  general  demur- 
rer was  filed  by  the  municipality,  which  was  sustained  by  the  court,  and 
the  petition  dismissed.  This  judgment  appellant  seeks  to  reverse.  Counsel 
for  appellant  concedes  that,  in  the  case  of  Nail  v.  Coulter,  Auditor,  25  Ky. 
Law  Rep.,  1891,  all  of  appellant's  case  was  decided  adversely,  except  in  this: 

He  contends  that,  after  the  case  against  Wolfe  was  reversed  in  December, 
1902,  the  municipality  had  no  right  to  pay  over  to  the  incumbent  the  salary, 
•and  that  he  is  entitled  to  recover  so  much  of  it  as  was  paid  after  that  time. 
To  this  we  cannot  agree.  The  filing  of  the  petition  for  reheairng  within 
the  time  allowed  by  law,  suspended  the  issuance  of  the  mandate,  and 
the  judgment  of  rever»il  did  not  become  final  until  the  petition  was  over- 
ruled.   (Civil  Code,  section  760;  Cline  v.  Wrightson,  7  Ky.  Law  Rep.,  215.) 

Subsection  12,  of  section  1506a,  Kentucky  Statutes,  which  i*egulates  elec- 
tion contests,  after  prescribing  the  mode  of  contest  and  appeal  both  to  the 
-circuit  court  and  court  of  appeals,  contains  the  following:  *'0n  the  produc- 
tion of  a  copy  of  the  final  judgment,  the  successful  party  shall  be  permitted 
to  qualify,  or  be  commissioned,  or  a  writ  of  new  election  shall  be  isssued, 
as  the  judgment  may  require. "    *    *    * 

The  final  judgment  meant  by  the  statute,  as  applied  to  this  case,  is  that 
entered  by  the  circuit  judge  in  pursuance  of  the  mandate  of  this  court,  and 
it  was  upon  production  of  a  copy  thereof  that  appellant  was  entitled  to  be 
Inducted  into  his  office,  and  from  that  time  on,  to  demand  and  receive,  the 
^moluraents  thereof.  Until  that  time  Wolfe  held,  the  office  under  his  certi- 
ficate of  election,  and  the  city  had  the  right  to  regard  him  as  the  rightful 
lnoumt)ent,  and  to  pay  him  the  salary.     The  case  of  Nail  v.  Coulter,  Audi- 
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tor,  Is  conclusive  of  appellants*  whole  cause  of  action,  and  the  cinmft  Jad^ 
properly  dismissed  his  petition. 
Wherefore,  the  judgment  is  affirmed. 


JONES  LUMBER  CO.  v.  GATLIFF. 

(Filed  Oocober  7,  1904— Not  to  be  reported.) 

1.  Timber  — Trespasser— Conversion— Identity— Value— Appellee,  whose 
timber  was  cue  and  removed  from  his  land  by  a  trespasser,  is  entitled  to  re- 
cover the  timber,  with  its  added  value,  by  being  converted  into  saw  logs, 
neither  the  trespasser  nor  his  vendee  having  acquired  any  title  to  the  timber 
converted  into  saw  logs,  so  long  as  the  identity  of  the  timber  has  not  heei^ 
destroyed. 

9.  Agreement  to  litigate — Estoppel — Appellee  was  not  estopped  from  the 
prosecution  of  his  action  by  an  alleged  agreement  to  litigate  his  title  to  the 
timber  in  a  foreign  court  with  appellant's  vendor  for  appellant's  protection 
and  accommodation,  which  alleged  agreement  is  denied,  and  the  denial  Ib^ 
corroborated  by  the  evidence. 

Hazelrigg,  Chenault  &  Hazelrigg  for  ap];>ellant. 

Tye  &  Denham  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellee,  A.  Gatliff,  brought  this  action  against  the  appellant  for  1925- 
in  damages,  the  value  of  50,000  feet  of  timber,  which  he  claims  was  cut  from 
land  belonging  to  him  by  J.  M.  and  Qeorge  Woodson,  and  which  they  sold 
to  appellant. 

The  defendants  admit  that  they  purchased  the  60,000  feet  of  timber  sued 
for  from  the  Woodsons',  but  deny  that  it  was  cut  from  the  land  of  plaintiff, 
and  allege  that  it  was  cut  from  a  tract  of  sixty  acres  of  land  owned  by  ods. 
Bowman,  who  sold  it  to  the  Woodsons;  second,  that  they  purchased  the  saw 
logs  from  the  Woodsons  on  the  banks  of  Tackett's  Creek,  several  miles  from 
plaintiff's  land,  and  that  before  they  paid  for  them,  the  plaintiff  notified- 
them  that  he  claimed  the  logs;  that,  thereupon,  it  was  agreed  bewteen  them 
that  they  should  refuse  to  pay  the  purchase  money,*  and  should  force  the 
Woodsons  to  bring  suit  therefor,  in  which  action  when  brought,  plaintiff 
was  to  be  made  a  party  and  litigate  with  the  Woodsons  the  title;  that  sub- 
sequently the  Woodsons  instituted  a  suit  against  them  in  Campbell  couDty 
Tennessee,  for  S2;)Q,  the  contract  price  of  the  logs;  that  they  notified  tbe- 
plaintiff  of  the  pcLdency  of  this  suit  and  called  upon  them  to  be  made  par- 
ties thereto,  and  that  the  plaintiff  failed  and  refused  to  defend,  and  judg- 
ment went  against  them  in  this  action,  and  they  plead  and  rely  upon  tbe 
alleged  agreement  as  an  estoppel.  The  affirmative  averments  of  the  answer 
were  controverted  by  reply,  and  the  case  having  been,  by  agreement,  tried 
by  the  circuit  judge,  resulted  in  a  judgment  in  favor  of  the  plaintiff  for  the- 
amount  sued  for. 

A  new  trial  was  asked  on  the  ground  that  the  finding  of  the  oonrt  was  O0l^ 
trary  to  the  law  and  not  anstalned  by  the  evidence,  which  the  lower  court 
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behind,  and  the  defendant  has  appealed.    The  testimony  of  the  two  snryey- 
"^n,  Spronl  and  Snyder,  and  the  witness,  Morlow,  condnslyely  establishee 
the  contention  of  appellee  that  the  lof^s  sold  by  the  Woodsons  to  appellant 
were  cut  from  land  claimed  by  appellee,  and  to  which  he  held  title  traoeable 
to  the  Commonwealth.    The  further  contention  Is  made  for  the  appellant 
that  whilst  the  logs  on  Tackett*s  creek  were  probably  worth  the  valuation 
plaoed  on  them  by  the  trial  court,  that  this  was  npt  a  just  or  fair  criterion 
^f  the  value  of  appellee's  timber  standing  In  trees  on  his  land  several  miles 
•away,  and  that  he  could  not  recover  the  value  added  to  it  by  its  conversion 
Into  saw  logs  and  transportation  to  the  banks  of  a  navglable  stream,  even 
thongh  It  be  conceded  that  this  value  was  added  by  a  wanton  trespasser. 
The  rule  which  governs  the  measure  of  damages  in  this  case  is  clearly  stated 
In  Strubee  v.  Trustee  of  the  Cincinnati  Bailway  Co.,  78  Ey.,  481.    In  that 
^oaaa  It  was  decided  that  a  wanton  trespasser  acquired  no  title  to  timber  con- 
certed by  him  Into  cross  ties,  and  passed  none  to  his  vendee  so  long  as  the 
identity  of  the  arltole  had  not  been  destroyed. 

In  this  case  appellant  had  added  nothing  to  the  value  of  the  saw  lugs  after 
their  acquisition,  and  the  principle  applicable  to  cases  where  there  had  been 
large  accessions  to  the  value  of  the  converted  article  by  the  labor  and  skill 
-^f  an  innocent  vendee,  has  no  application  to  a  case  like  this.    Nor  do  we 
think  appellee  was  estopped  from  the  prosecution  of  this  action  by  his  al- 
leged agreement  to  litigate  his  title  to  the  logs  in  controversy  with  the 
Woodsons  In  this  suit  instituted  by  the  Woodsons  against  appellant.    Appel. 
lants  admit  that  they  had  notice  of  his  claim  before  they  paid  for  the  logs, 
and  if  they  wish  to  protect  themselves  it  was  their  duty  to  Institute  proceed- 
ings requiring  the  appellee  to  set  up  his  claim.    He  certainly  could  not  be 
*i)alled  upon  to  submit  his  claim  to  the  jurisdiction  of  a  foreign  court  for 
appellant's  protection  and  accommodation.    The  proof  of  this  alleged  agree- 
ment rests  upon  the  statement  of  appellant's  manager,  and  is  flatly  denied 
by  appellee,   and  his  testimony  on  this  point  is  corroborated  by  the  fact 
^hat  he  refused  to  sign  a  written  agreement  to  this  .effect',  which  was  pre- 
Iiared  and  tendered  to  him  by  the  appellanc. 

For  reasons  indicated  the  judgment  is  affirmed. 


COMBS  V.  COMBS. 

(Filed  October  11,  1004— Not  to  be  reported.) 

1.  Lands— Attorney's  fee— John  Combs  brought  an  action  to  set  aside 
-a  deed  made  by  hliu  to  others,  on  the  gruuod  that  it  was  procured  by 
fraud,  his  condition  being  such  that,  at  the  time,  he  was  not  mentally  cap- 
able of  making  the  transtiction.  The  relief  prayed  for  was  rendered  by  the 
■twurt  below,  and  the  judgment,  upon  appeal  to  this  court,  was  affirmed.  A 
fee  had  been  allowed  the  attorney  in  the  lower  court  to  the  amount  of  |75. 
Upon  the  return  of  the  case  E.  E.  Hogg  was  allowed  a  fee  of  tlOO  for  prose- 
cuting the  appeal,  and  this  was  adjudged  alien  upon  the  land.  Jt  was  sold, 
except  six  acres,  for  i2o2.90,  but  appraised  at  S500.  This  judgment  of  sale 
Tvafl  unwarranted.  No  fee  should  have  been  allowed  £.  E.  Hogg  escept  upon 
Aotice  to  John  Combs,  and  an  opportunity  afforded  him  to  be  heard  as  to  its 
•reasonableness.    The  exceptions  to  the  report  of  sale  should  have  been  sus- 
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tained,  and   Combs  allowed  to  redeem   the  land   as  It  did  not  bring  tW(K 
thirds  of  its  appraised  valae. 

a.  Appeals— Dismissal  of— The  motion  to  dismiss  this  appeal  was  not 
allowed  because  it  was  shown  by  aflldavits  that  John  Combs  was  under  the 
control  and  influence  of  D.  Y.  Combs.  Ordinarily  a  party  may  dismiss  his. 
own  case,  but  this  rule  has  no  application  where  the  party  is  in  the  nitua- 
tion,  in  which  John  Combs  is  shown  to  be  by  the  record  in  this  case. 

B.  L.  Greene  and  Wootan  &  Morgan  for  appellant. 

Hazelrigg,  Chenault  &  Hazelrigg  for  appellee. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Habson. 

John  J.  Combs  brought  this  suit  to  set  aside  a  deed  made  by  him  to  D. 
Y.  and  James  Combs,  on  the  ground  that  it  was  obtained  by  fraud,  at  a 
time  when  he  was  mentally  incompetent  to  make  it.  Some  years  before  the 
transaction  John  Combs  had  received  a  blow  on  his  head,  producing  partial 
paralysis  and  impairing  his  mind.  His  condition  was  known  to  defendants,, 
who  were  his  brothers.  The  circuit  court  set  aside  the  deed  but  adjudged 
the  defendants  a  lien  on  the  land  for  $60,  with  interest  from  January  80, 
1898,  and  also  adjudged  a  lien  in  favor  of  John  Combs'  attorney  for  975. 
John  Combs  recovered  his  costs  of  the  defendants.  A  sale  of  the  land  wat 
ordered  to  satisfy  the  liens.  An  appeal  was  taken  from  this  jndgment  by 
the  defendants  and  it  was  here  aflSrmed.  (Combs  v.  Combs,  dS  Ky.  Law 
Rep.,  1264.) 

On  the  return  of  the  case  to  the  circuit  court  the  mandate  was  filed,  and 
thereupon  an  order  was  entered  by  which  E.  B.  Hogg  was  allowed  a  f^ 
not  exceeding  9100,  as  attorney  for  John  Combs,  on  the  appeal  to  this  court, 
which  was  adjudged  a  lien  on  the  land.  The  commissioner  was  directed  to 
carry  out  the  former  judgment  of  the  court  and  to  sell  enough  of  the  land 
to  pay  it  and  the  attorney's  tee  above  mferred  to  and  the  oosts  of  the  action^ 
inoluding  probable  fnture  oosts.  All  of  the  tract  In  controversy  except  six 
aores,  was  sold  under  this  judgment  and  was  bought  by  D.  Y.  Combs  tor- 
9888.90  The  land  so  sold  was  appraised  at  9fiOO.  Exceptions  were  filed  to  the^ 
sale  which  were  overruled  and  the  purchaser  refusing  to  accept  the  money 
tendered  for  redemption  of  the  land,  it  was  paid  to  the  clerk;  but  the  court 
on  motion  of  the  purchaser,  ordered  the  land  conveyed  to  the  purchaser. 
From  these  orders  John  J.  Combs  prosecutes  the  appeal  before  us. 

The  judgment  selling  the  land  is  unwarranted.  No  fee  should  have  been 
allowed  E.  £.  Hogg  for  services  in  this  court  on  appeal  without  notice  to 
John  Combs  and  an  opportunity  afforded  him  to  be  heard  on  the  reasonable* 
ness  of  the  fee.  The  fee  for  the  entire  services  in  the  lower  court  in  pre- 
paring  the  case  was  976,  and  there  is  nothing  in  the  record  as  presented 
justifying  so  large  an  allowance  for  services  in  this  court. 

The  costs  for  which  the  land  could  be  legally  sold  were  only  the  costs- 
since  the  former  judgment  and  the  probable  future  co8t&  The  exoeptionft 
to  the  sale  should  have  been  sustained  and  Combs  should  have  been  allowed 
to  redeem  the  land,  as  it  did  not  sell  for  two-thirds  of  its  appraised  yalua 

A  motion  was  made  in  this  court  on  June  7,  1904,  to  dismiss  this  appeal 
by  agreement  of  the  parties.    Affidavits  were  filed  on  the  motion  as  to  the 
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mental  capacity  of  John  Coiiibs,  showing  that  he  was  under  the  control  and 
influence  of  D.  Y.  Combs.  The  court,  In  view  of  the  affidavits  filed  on  this 
motion  and  the  proof  in  the  record  as  to  the  mental  capacity  of  John  Combs, 
reaches  the  conclusion  that  John  Combs  did  not  know  what  he  was  doing  when 
he  signed  this  paper  or  understand  the  effect  of  his  act,  and  that  it  cannot 
properly  allow  the  appeal  to  be  dismissed  under  the  paper.  Ordinarily  a 
party  may  dismiss  his  own  case,  but  this  rule  has  no  application  where  the 
party  is  in  the  situation  in  which  John  Combs  is  shown  to  be  by  this 
record.  To  allow  the  appeal  to  be  dismissed  would  be  to  allow  D.  Y. 
Combs,  in  substance,  entirely  to  defeat  the  judgment  setting  aside  the  deed 
which  he  obtained  from  his  brother. 

Judgment  reveritcd  and  cause  remanded  for  further  proceedings  consistent 
herewith. 


VANCE  V.  LANES  TRUSTEE. 

(Filed  October  11,  1904— Not  to  be  reported.) 

Judicial  sales — Exceptions  to  report  of — An  exception  to  the  report  of  sale 
of  real  property  will  not  be  sustained  on  the  ground  that  parties  in  interest 
were  not  before  the  court  on  the  pleadings,  when  they  had  entered  their 
appearance  by  their  attorney,  which  was  not  complained  of  by  them  ; 
nor  will  exception  be  sustained  on  the  ground  that  one  of  the  defend- 
ants  had  been  adjudged  a  bankrupt  subsequent  to  the  institution  of  the 
proceedings,  tieoause  the  law  is  well  settled  that  where  an  action  is  pending 
to  enforce  a  lien  on  property  of  a  debtor,  his  subsequent  bankruptcy  will 
not  divest  the  State  court  of  its  jurisdiction,  nor  Is  the  fact  that  the  trust 
company  which  held  a  Hen  note  changed  its  corporate  name,  sufBcient  where 
there  was  no  allegation  or  proof  that  there  was  other  change  in  the  mem- 
bership of  the  corporation,  or  that  it  was  not  the  party  to  whom  the  debtk 
was  due. 

Burton  Vance  for  appellant. 

H.  M.  Lane  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  3nd  Division. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

Certain  creditors  of  the  appellees,  M.  B.  and  A.  P.  Houston,  sued  out 
attachments  which  were  levied  upon  a  house  and  lot  belonging  to  M.  B. 
Houston,  which  fronted  eighty  feet,  on  Fourth  street,  in  Louisville,  Ky., 
mnning  back  in  parallel  lines  two  hundred  feet  to  an  alley,  on  which  the 
Fidelity  Trust  Co.  held  a  mortgage,  as  trustee  for  R.  L.  Lane,  to  secure  the 
payment  of  a  note  for  tl 0,000.  By  amended  petition  the  Trust  Company 
was  made  a  party  to  this  proceeding  and  called  upon  to  set  up  their  debt, 
which  they  did,  making  their  answer  a  cross  petition  against  their  co-de- 
fendants, the  Houstons,,and  prnying  for  an  enforcement  of  their  lien,  and* 
the  sale  of  the  real  estate  to  stitisfy  their  debt.  The  Houstons,  who  were  at 
that  time  out  of  the  State,  entered  their  appearance  to  the  cross  petition  of 
the  trast  company,  and  consented  to  an  enforcement  of  the  mortgage  lien. 
Numerous  other  creditors  of  the  Houstons  Intervened  and  were  made  parties 
to  this  proceeding.  A  judgment  was  finally  entered  on  the  SOth  of  Julj » 
1904,  decreeing  a  sale  of  the  property  to  satisfy  the  debt  of  the  trust  com- 
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pany'.  At  the  sale  cf  the  property  made  paroaant  to  this  judgment,  the  ap- 
pellant, Mary  J.  H.  Vanoe,  became  the  purehaier  thereof,  at  the  price  of 
f  19,000.  The  sale  having  been  reported  to  the  court  for  oonflrmatlon,  ex- 
•oeptlons  were  filed  thereto  by  the  purchaser,  which  were  overruled  by  the 
<oourt,  and  the  appellant  appeals. 

The  first  exception  was  because  the  defendants,  A.  P.  and  M.  B.  Houston, 
were  not  properly  before  the  court  on  the  cross-petition  of  the  trust  oom- 
pany.  This  exception  was  properly  overruled  as  the  record  shows  their  ap- 
pearance was  entered  to  the  cross-petition,  by  their  attorney,  which  was  not 
^complained  of  by  them. 

The  second  ground  of  complaint  is  that  subsequent  to  the  filing  of  the 
^ross-petition  of  the  trust  company,  on  which  the  Judgment  was  entered, 
the  defendant,  M.  B.  Houston,  the  owner  of  the  property,  was  adjudged  a 
bankrupt  in  the  United  States  District  Court,  at  Chicago,  and  a  trustee  in 
bankruptcy  appointed  therein  tor  her  estate,  who  was  never  made  a  party 
to  this  proceeding.  The  law  is  well  settled  that:  "Where  an  action  is  pend- 
ing in  a  State  court  of  competent  jurisdiction  to  enforce  a  speolflc  Hen  on 
the  proiierty  of  a  debtor,  the  subsequent  bankruptcy  ot  the  debtor  does  not 
divest  the  State  court  of  its  jurisdiction  to  proceed  to  a  final  decree  in  the 
•case  and  execute  the  same.  The  trustee  in  bankruptcy  may  if  he  see  proper 
intervene  in  such  an  action,  but  the  jurisdiction  of  the  htate  court  and  the 
Talidity  of  its  decree  are  not  effected  by  his  failure  to  do  so."  (Black  on 
Bankruptcy,  66;  Iioveland  on  Bankruptcy,  278;  Brandenburg  on  Bank- 
ruptcy, 188;    Metcolf  v.  Barker,  187  TJ.  S.,  175.) 

The  third  exception  is  based  upon  the  contention  that  the  trust  company 
after  the  execution  to  It  of  the  note  and  mortgage  by  the  Houstons,  changed 
its  corporate  name  to  the  Fidelity  Trust  Company  from  the  Fidelity  Trust 
and  Safety  Vault  Company,  by  an  amendment  to  its  articles  of  Incorpora- 
tion. There  Is  no  contention  that  there  was  any  other  change  in  the  organ- 
ization or  membership  of  the  corporation,  or  that  it  was  not  the  party  to 
whom  the  debt  was  due,  and  no  complaint  was  made  that  the  suit  was 
being  prosecuted  in  the  wrong  name  by  the  Houstons,  or  that  they  are  not 
one  and  the  same  company.  The  trial  court  had  jurisdiction  of  the  parties 
and  the  subject-matter,  and  appellant's  purchase  at  the  decretal  sale  vested 
her  with  the  complete  title  to  the  real  estate,  sold  under  the  judgment.  The 
case  of  Senn  v.  Levy,  38  Ky.  Law  Bep.,  624,  has  no  application. 

The  fourth  exception  complains  that  the  cestui  que  trust,  E.  L.  Lane, 
was  not  made  a  party  to  the  action.  Section  21  of  the  Civil  Code,  expressly 
provides  that  the  trustee  of  an  express  trust  may  bring  an  action  without 
joining  with  him  the  person  for  whose  benefit  it  is  prosecuted.  We  think 
the  trial  court  properly  overruled  appellant's  exceptions,  and  the  judgment 
is  affirmed. 


BEST,  BY,  &c.  V.  ROBINSON.  &c. 
(Filed  October  11,  1904— Not  to  be  reported.) 

1.  Admission  of  evidence— Signing  of  bond — Upon  the  second  appeal  of 
this  case  from  the  same  judgment  in  the  court  below,  the  judgment  will 
not  be  disturbed  where  the  only  matters  relate  to  the  admission  of  testi- 
mony. 
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9.  Smne— Where  the  identily  of  one  who  bad  executed  a  power  of  attor- 
ns was  In  qnestlon,  testimony  of  the  defendant  in  this  action,  in  the  lower 
court  to  the  effect  that  he  did  not  know  Frank  Galloway  until  he  came  to 
his  oflSce  to  thank  him  for  permitting  him  (Galloway)  to  send  the  power  of 
attorney  to  have  his  name  signed  as  surety  to  a  bond,  was  sufficient  to  go 
to  the  Jury,  his  testimony  being  to  the  effect  that  he  had  seen  the  man  after- 
wards and  recognized  him  as  the  man  who  was  brought  to  his  office  as 
Frank  Galloway. 

Wm.  Hemdon  for  appellants. 

Bobt.  Harding  for  appellees. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

For  former  opinion  in  this  case  see  Best  t.  Robinson,  24  Ky.  Law  Bep., 
707  On  the  return  of  the  case  to  the  circuit  court  it  was  tried  anew  and 
the  jury,  at  the  conclusion  of  the  evidence  was  instructed  by  the  court  to 
find  for  the  plaintiff,  if  Frank  Galloway's  name  was  not  signed  to  the  bond, 
pursuant  to  a  power  of  attorney,  given  by  him  by  signing  his  name  to  it 
himself  or  making  his  mark  to  it  in  the  presence  of  an  attorney  by  at  least 
one  creditable  witness.  On  this  Instruction  the  jury  again  found  for  the 
defendant,  and  the  plaintiff  appeals. 

No  complaint  is  made  of  the  instructions  of  the  court  to  the  jury.  The 
only  matters  complained  of,  relate  to  the  admission  of  evidence.  The  de- 
fendant, Kobinson,  stated  as  follows:  "I  did  not  know  Frank  Galloway, 
until  some  time  after  the  pzecution  of  the  power  of  attorney  and  the  bond 
when  he  uame  to  my  office,  in  the  court  house,  with  Mr.  Wherritt,  the 
county  clerk,  who  introduced  him  to  me.  He,  Frank  Galloway,  seemed  to 
be  an  old  man  and  said  that  he  came  to  my  office  to  thank  me  for  permit- 
ting him  to  send  the  power  of  attorney  to  have  his  name  signed  as  surety  to 
the  bond  by  his  son,  J.  G.  Galloway,  because,  he  said,  it  saved  him  a  long 
ride.  After  he  was  in  my  office  I  saw  him  at  his  own  home,  in  Madison 
county,  Ky.,  and  recognized  him  as  the  same  Frank  Galloway  that  Mr. 
Wherritt  had  introduced  to  me.  I  found  that  he  lived  about  20  miles  from 
Lianoaster.  near  Berea. ' ' 

Wherritt  was  also  allowed  over  the  defendant's  objection  to  make  in  sub- 
stance the  same  statement,  except  that  he  said  that  he  had  never  seen  the 
znan  since.  Plaintiff  objected  to  this  evidence:  her  objection  was  overruled, 
And  she  excepted.  The  testimony  of  the  defendant,  Robinson,  was  sufficient 
to  go  to  the  jury,  on  the  question  of  the  identity  of  the  man  brought  to  his 
office  as  Frank  Galloway.  If  Frank  Galloway  came  to  the  county  judge 
and  ratified  the  execution  of  the  bond  acknowledging  that  he  had  signed 
the  power  of  attorney,  it  was  potent  evidence  that  he  had  signed  the  paper, 
and  this  fact  was  admissible  in  confirmation  of  the  other  testimony  tending 
to  show  that  he  had  signed  the  paper.  If  Frank  Gnlluway  had  made  this 
statement  to  the  county  judge  beforM  he  accepted  the  bond  to  induce  him  to 
accept  it,  its  competency  would  hardly  be  doubted.  But,  ul though  the 
csoonty  judge  had  accepted  the  bond,  when  the  statement  was  made,  the 
bond  was  still  In  his  power,  as  he  had  authority  at  any  time  to  require  a 
new  bond  executed.  The  statement  was  made  to  quiet  him  and  to  satisfy 
iiini  that  the  bond  was  all  right.    Tbe  evidence  was  not  merely  hearsay,  but 
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was,  in  effect,  ad  Acknowledgement  of  Frank  Galloway,  of  the  gennineness 
or  the  power  of  attorney,  made  to  secure  its  permanent  acceptance  and  while 
the  matter  was  still  under  the  control  of  the  county  judge. 
Judgment  affirmed. 
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ADAMS'  ADM'R,  &c.  v.  BARNETT.  &c. 

(Filed  October  11,  190*— Not  to  b«  reporte<l.) 

1.  Stale  claim— Limitation — Decedent's  estate-In  an  action  to  settle  the 
estate  of  Mis.s  Lacey  Barnett,  who  died  in  1901,  at  the  nge  of  18,  loaving  a 
considerable  estate,  a  claim  filed  by  Mrs.  Adams  for  keeplnp  her  and  to 
whom  she  was  given  by  her  mother,  when  only  three  ycard  old,  was  prop- 
erly rejected ;  being  clearly  barred  by  limitation  and  no  sufficient  reason 
was  shown  for  the  delay  in  asserting  it,  and  it  being  manifest  that  she  kept 
the  child  without  any  expectation  of  compensation. 

2.  Recognized  obligation— Just  claim — A  claim  by  David  Adams  for  $900, 
for  keeping  deceased,  was  properly  allowed,  as  it  is  shown  that  it  was  not 
the  expectation  of  the  parties  that  she  was  to  be  a  charge  upon  him  and  bis 
wife,  and  there  is  no  reason  or  justice  that  her  estate  should  not  compensate 
him  for  what  he  did  for  her,  even  though  if  shn  had  lived  he  might  not,  by 
reason  of  his  affection  for  her  have  presented  a  claim  to  her,  although  it  is 
shown  she  fully  recognized  the  obligation,  and  the  amount,  considering  the 
extent  and  character  of  his  services,  is  not  excessive. 

8.  Alleged  lien  on  ancestor's  land— The  claim  of  the  descendants  of  Laoey 
Hibbs,  grandfather  of  decedent,  for  $1,000,  for  a  lien  on  land  bought  by 
Thomas  Barnett,  father  of  decedent,  was  properly  rejected,  the  proof  show- 
ing  that  Hibbs  had  a  lien  on  same  land  for  about  $1,000,  which  was  sold  at 
commissioner's  sale  and  bought  by  Thomas  Barnett  in  his  own  name,  and 
Hibbs  went  on  his  bond  for  the  price.  And  while  it  is  clear  that  Hibbs 
allowed  the  $1,000,  which  he  had  against  the  land  to  go  to  his  son-in-law, 
Thomas  Barnett,  it  is  equally  cle<ir  that  he  knew  that  Barnett  had  bought 
it  in  his  own  name  and  was  holding  and  using  it  as  his  own.  No  claim  of 
trust  appears  ever  to  have  been  made  from  the  year  1878,  until  after  Laoey 
Barnett 's  death,  in  1001,  and  the  weight  <if  evidence  shows  that  the$l,00i> 
was  given  by  Hibbs  to  Barnett,  or  at  least  that  it  was  in  no  way  settled 
upon  Mrs.  Barnett. 

4.  Evidence— Transactions  with  one  since  deceased— The  court  properly 
BUStAined  exceptions  to  the  depositions  of  the  Hibbs',  in  so  far  as  they  stated 
trAnsactions  with  or  declAratlons  of  the  decedent,  for  they  were  testifying 
for  themselves.  Being  jointly  interested  in  the  land  transaction,  one  could 
not  testify  for  himself  or  for  the  others. 

J.  C.  Hodge  and  Hendricks  &  Miller  for  Hibbs'  Heirs  and  David  Adams. 

J.  W.  Bush  and  C.  G.  Qrassham  for  Barnett*s  Adm'r. 

Appeal  from  Livingston  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Miss  Lacey  Barnett  died  a  resident  of  Livingston  county,  on  August  10* 
1901,  having  an  estate  worth  about  $35,000.  This  controversy  arises  be- 
tween her  paternal  and  maternal  kindred  over  her  estate.-  She  was  bom  In 
the  year  1883.     Her  mother  died  in  the  year  IS^'O,  and  on  her  death  bed  gave 
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Laoej,  who  was  her  only  child,  to  her  sister,  Eliza  Fleming,  who  had  nty 
ohlldren.    Mrs.  Fleming  took  the  ohlld  to  her  house  and  kept  her  there- 
until  her  hushand,  Peter  Fleming,  died  in  1888.     Soon   after  her  husband's, 
death,  her  father  Lacey  Hibbs  took  her  and  the  obild  to  his  house,  where 
they  remained,  until  Deoember,  1890*  when  she  married  David  Adams  and 
took  Laoey  wi^h   her  to  Adams'   house.    Adams  was  a  widower,  with   six 
children,  all  older  than  Lacey.    While  she  was  living  thus  at  Adams'  house, 
her  father,  Thomas  Barnett,  died  in  1800,  leaving  an  estate  worth  above  his. 
debts  about  $30,000.     Her  grandfather,  Lacey  Hibbs,  had  died  shortly  before 
this.    David  Adams  qualified  as  her  guardian  and  took  charge  of  her  affairs. 

Her  father  was  in  debt  something  like  118,000  and  |S,OUO  of  this  was  paid 
out  of  his  personal  estate,  leaving  about  tiO,000  no  be  paid  out  of  the  land. 
The  guardian  undertook  by  using  what  Lacey  had  gotton  from  her  grand- 
father's estate  and  the  rents  of  the  land  to  avoid  a  sale  of  any  of  the  land  to 
pay  the  debts,  pledging  his  own  credit  when  necessary  to  do  this.  He  waa 
a  man  in  fine  financial  condition  and  good  business  capacity,  but  while  h& 
was  carrying  out  his  plans  and  about  to  send  Jjacoy  to  Yassar  to  be  edu- 
cated, she  was  drowned  on  the  steamboat  Golconda,  when  it  was  wrecked 
in  a  storm,  Mrs.  Adams  being  also  on  the  same  boat  with  her  and  being 
drowned  at  the  same  time.  They  were  on  their  way  to  Paducah  to  get  her^ 
clothes  to  send  her  off  to  college. 

In  the  suit  to  settle  her  estate,  Adams,  her  late  guardian,  set  up  a  claim 
as  administrator  of  his  wife,  Eliza  Adams,  for  taking  care  of  Laoey  for  th& 
two  years  and  a  half  that  she  lived  with  her,  aftor  her  first  husband's  death. 
The  dourt  disallowed  this  claim.  Adams  also  set  up  a  claim  for  himself  for> 
taking  care  of  Lucey,  from  the  time  she  came  to  his  home  at  $800  a  year. 
The  court  allowed  him  about  $900  on  the  claim  and  rejected  the  remainder 
of  it.  From  this  judgment  he  and  the  administrator  of  Laoey  Barnett  each 
appeal. 

The  court  properly  rejected  the  claim  of  Eliza  Adams.    Limitation  waa 
pleaded  and  it  was  clearly  barred  by  the  statute.     Besides,  the  claim  should 
have  been  presented  to  Thomas  Barnett  and  no  sufficient  reason  was  shown, 
for  the  long  delay  in  asserting  it  after  the  services  had  all  been  rendered. 
As  to  the  claim  of  David  Adams,  both  sides  complain  of  the  action  of  the- 
circnit  oonrt,  but  in  view  of  the  facts  of  the  case  and  giving  the  chancellor's, 
judgment  some  weight,  we  have  reached  the  conclusion  that  we  ought  not. 
to  disturb  it  on  either  appeal.    The  rule  is  that  where  a  man  takes  a  child 
into  his  home  as  a  member  of  his  family,  not  intending  to  charge  the  child 
therefor,  he  cannot  afterwards  demand  compensation  for  what  was  rendered 
as  a  gratuity.    In  this  case  the  father  of  the  child  was  a  man  of  fortune. 
She  was  his  only  child;   he  did  not  marry  a   second  time.    The  child  re- 
mained with  her  aunt  because  her  aunt  was  very  much  atteched  to  her  and 
because  no  doubt  her  father  thought  the  aunt's  home  the  best  place  for  her. 
He  had  the  right  to  his  child  and  this  right  was  not  affected  by  what  his. 
wife  did.    The  record  shows  that  Airs.  Adams  always  recognized  this,  or  at. 
least  apprehended  that  he  might  assert  this  right.     From  time  to  time  he- 
famished  Mrs.  Adams  with  money.     It  is  perfectly  evident  from  the  record 
that  he  did  not  intend  his  daughter  to  be  a  burden,  and  that  he  intended  to 
IHiy  her  necessary  expense.    While  nothing  was  ever  said  by  Adams  to  hin^ 
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sftbont  compensatloii,  we  think  it  reaaoDably  clear  from  the  proof,  that  he 
"did  not  pay  as  mnoh  as  was  necessary  to  make  Adams  whole.  The  money 
Which  he  furnished  was  paid  to  Mrs.  Adams  to  spend  for  Laoey.  It  was  not 
.tMiid  to  Dayid  Adams  on  a  liability  or  on  aooonnt.  These  payments,  there- 
fore, do  not  stop  the  running  of  the  statute  against  Adams,  bnt  they  do 
show  that  it  was  not  the  intention  or  expectation  of  the  parties  that  Laoey 
was  to  be  a  charge  to  Adams  and  his  wife.  She  is  dead  now,  and  there  Is 
no  reason  in  justice  or  right  that  her  estate  should  not  compensate  Adams 
for  what  he  did  for  her,  although  if  she  had  lived,  he  might,  by  reason  of  his 
affection  for  her,  never  have  presented  a  claim  to  her.  Still,  in  this  event, 
the  obligation  would  have  remained,  and  this,  as  shown  by  the  evidence, 
she  fully  recognized.  Adams'  services  to  his  ward,  after  her  father's  death, 
"were  of  gruat  value  in  the  preservation  of  her  estate,  and  while  all  of  his 
t)laim  is  barred  by  limitation,  except  the  last  five  years,  we  are  not  prepared 
to  say  that  considering  the  tender  care  he  gave  her,  the  solicitude  he  showed 
for  her  welfare,  and  the  skill  with  which  he,  as  guardian,  attended  to  her 
•affairs,  the  allowance  of  $900,  made  by  the  circuit  court,  is  excessive;  and, 
while  we  do  not  concur  in  the  process  by  which  the  circuit  Judge  reached 
his  conclusion,  we  cannot  say,  under  all  the  facts  that  there  was  any  sub- 
stantial prejudice  to  the  rights  of  either  of  the  parties  by  the  judgment. 

The  descendants  of  Lacey  Hibbs,  the  brothers  and  sisters  of  Mrs.  Bamett 
«nd  their  children,  also  set  up  a  claim.  In  the  year  1878,  Thomas  Harnett 
bought  a  farm,  known  in  the  record  as  the  Piles  place.  They  insist  that 
this  land  was  bought  and  paid  for  with  the  means  of  Mrs.  Bamett;  that 
lier  father  gave  Bamett  11,000,  under  the  promise  that  the  land  waslo  be 
•deeded  to  her,  and  that  Bamett  in  violntlon  of  the  trnst,  after  she  was  dead, 
had  the  land  deeded  to  himself.  The  chancellor  dismissed  their  claim  and 
the  Hibbs'  appeal. 

There  is  proof  in  the  record   tending  to  sustain  the  claim  of  the  Hibbs', 
In  regard  to  this  tract  of  land,  but  uiking  till  the  facts  and  circumstances 
into  consideration  we  concur  in  the  conclusion  of  the  chancellor.    The  proof 
'^hows  that  Lacey  Hibbs  had  a  lien  on  the  land  for  about  11,000,  when  it 
was  sold  at  the  commissioner's  sale.     Harnett  bought  the  land  at  the  sale, 
In  his  own  name  and  Hibbs  went  on  his  bond  for  the  price.    Bamett  filed 
-exceptions  to  the  sale  and  in  support  of  the  exception,  filed  the  ndfiBavit  of 
Hibbs,  stating  tlint  Bamett  was  the  purchaser  of  the  land.    The  exceptions 
were  overruled  and  the  sale  wad  confirmed.     While  the  proof  is  clear  that 
Hibbs  paid  Harnett  |1,000,  or  allowed  the  11,000  which  he  had  against  the 
land  to  go  to  Barnett,  it  is  equally  ulear  t.hat  Hibbs  knew  that  Barnett  had 
bought  this  land  in  his  own  name  and  that  he  was  holding  it  and  using  it 
as  his  own.     The  weight  of  the  evidence  also  shows  that  Mrs.  Barnett  also 
knew  this.    No  claim  of  a  trust  appears  ever  to  have  been  made  from  the 
year  1878,  until  after  Lacey  Barnett 's  death,  in  1901.     Mr.  Hibbs  appears  to 
have  been  proud  of  his  son  in  law,  Barnett,  and  that  be  should  have  given 
him  tl.OOO  In  this  tract  of  land  without  requiring  the  land  to  be  deeded  to 
-his  wife,  is  in  keeping  with  his  conduct  towards  his  son  in-law,  as  shown 
by  the  record.     Barnett  was  a  prosperous  man  and  Mr.  Hibbs  was  prond  of 
-his  success.     The  preponderance  of  the  evidence  does  not  show  that  Mrs. 
Barnett  had  any  other  means  at  the  time  of  the  purchase  of  this  land,  in 
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1878,  and  the  weight  of  the  evidence  is  to  the  effect  that  the  $1,000,  whiob- 
Hibbs  furnished  was  given  to  Barnett,  or  at  least,  that  it  was  in  no  way^ 
settled  npon  Mrs.  Barnett. 

The  court  properly  sustained  the  exceptions  to  the  depositions  of  the^ 
Hibbs,  in  so  far  as  they  stated  transactions  with  or  declarations  of  the  dece- 
dent; for  they  were  testifying  for  themselves.  It  is  insisted  that  each  of 
them  was  a  competent  witnees  for  the  others,  although  his  testimony  as  ta 
these  matters  could  not  be  considered  in  his  own  behalf.  (Beach  v.  Cum- 
mins, IS  Ky.  Law  Bep.,  881;  IStory  v.  Story,  2-i  Ky.  Law  Bep.,  ITSU 
Dovey  V.  I^m,  26  Ky.  Law  Bep.,  1157.)  But  none  of  these  cases  are  in 
point.  Here  the  parties  were  jointly  claiming  the  Piles  tract  of  land.  They^ 
were  joined  necessarily  as  parties  plaintiff,  in  the  cross-petition.  One  could 
not  succeed  if  the  others  failed  on  the  merits  of  their  claim.  They  all  stood 
or  fell  together,  according  as  the  trust  was  made  out  or  not  by  the  evidence. 
Their  interest  being  joint  and  not  several,  one  of  them  was  not  competent 
as  a  witness  for  the  others.  (Henning  v.    Stevenson,  ante,  159. ) 

On  the  whole  case  we  see  no  substantial  error  in  the  record,  and  on  botlx 
appeals  the  judgment  complained  of  is  affirmed. 
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(Filed  October  11,  1904). 

Wills— Devise  to  two  sets  of  children— Per  capita  or  per  stirpes— The  Tth 
clause  of  testator's  will  Is  as  follows:  "The  remainder  of  my  estate  Fliall  be^ 
equally  divided  into  two  parts,  one  part  (or  }4  of  the  entire  ainoiint)  I 
give  to  my  nephew,  Francis  Bernard  Hughes,  the  son  of  my  brother,  James,, 
and  the  other  half  is  to  be  equally  divided  between  the  children  of  Bnrney^ 
and  James  Hughes,  the  share  that  may  be  due  the  heirs  of  Barney,  is  to  be 
given  to  the  Fidelity  Trust  Co.,  of  Louisville,  and  the  widow  of  Barney  ia 
to  have  the  net  income  of  same,  as  long  as  she  remains  his  widow.  Should 
she  die  or  cease  to  remain  his  widow,  then  the  trust  is  to  be  equally  divided 
between  the  children  of  my  brother,  Barney."  James  and  Barney  Plughea 
were  both  dead  at  the  date  of  the  execution  of  the  will.  James  had  four^ 
children,  including  Francis  Bernard.  Barney  had  a  wife  and  six  children. 
Held— That,  excluding  the  one- half  devisi^d  to  Francis  Bernard  Hughes,  the 
remainder  should  be  divide<l  -per  capita,  excluding  said  Francis,  or  in  others 
words  the  children  of  Barney  are  entitled  to  six-ninths  of  the  remainder, 
snbject  to  the  life  estate  of  their  mother,  and  the  three  children  of  Jamesc 
(excluding  Francis)  are  entitled  to  the  remaining  thiee-ninths. 

Forcht  8c  Field  for  appellants. 

Gibson,  Marshall  &  Gibson  for  appellee?. 

Appeal  from  Jefferson  Circuit  Court,  C  hancery  Branch  1st.  Division. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

We  are  asked  to  decide  upon  this  appeal  whether  the  nephews  and  neiceft 
of  Edward  Hughes  take  per  capita  or  per  stirpes,  under  the  seventh  claube 
of  his  will,  which  reads  as  follows:  ''Being  In  good  health,  sound  mind  anci 
of  a  disposing  disiwsition.  I  make  this  my  last  will  and  bequest.  1st.  X 
desire  that  all  my  just  debts  and  funeral  expenses,  shall  be  paid,  and  that  a 
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iBuitable  monument  be  erected  over  me  to  coet  not  less  than  $1,600.  2nd.  I 
^ive  to  Mrs.  Elizabeth  Jenkins  three  LouiBvllle  Railway  6  per  oent.  bonds, 
par  Talne,  one  thousand  dollars  each,  or  their  value,  also  mjoottage  and  lot  I 

t)n  theoast  side  of  18th,  between  Main  and  Rowan  streets,  in  this  city.  8d.  I  give 
to  F.  R.  Bishop  my  diamond  studs,  collar  buttons  and  sleeve  buttons,  also 
my  gold  watch.  4th.  I  give  to  my  old  friend,  Wm.  Shryock,  three  thoasand 
(8b,000)  dollars,  in  cash;  I  also  release  him  from  all  niooey  that  he  may  owe 
me  ac  the  time  of  my  death  and  the  same  must  be  cancelled.  I  also  give  him  the 
use  during  his  natural  life,  the  sum  of  five  thousand  ($5,000)  dollars,  free 
from  all  security,  nor  is  he  to  be  charged  interest  of  any  kind  on  the  above 
Amount.  Should  any  of  the  $5,(X:0  remain  at  the  time  of  his  death,  it  is  to 
be  returned  to  my  estate  for  distribution  as  shown  later  in  this  will.  5th. 
I  give  to  my  nephew,  Francis  Bernard  Hughes,  son  of  James  Hughes,  nij 
tliamond  fire  badge,  and  all  other  badges  and  menials  or  souvenirs  that  may 
have  Ir^en  presented  to  me,  also  all  my  real  estate  that  I  may  possess  at  the 
time  of  my  death  that  has  not  previously  been  given  away  in  this  writing. 
t)th.  1  give  to  my  niece,  the  daughter  of  Pat  Hughes,  the  sum  of  one  bun- 
tired  ($100)  dollars.  7th.  After  the  above  bequests  have  been  complied  with, 
the  remainder  of  my  estate  shall  be  equally  divided  into  two  parts,  one  part 
<or  one  half  of  the  entire  amount)  I  gi^e  to  my  nephew,  Francis  Bernard 
Hughes,  the  son  of  my  brother,  James  Hughes,  and  the  other  half  is  to  be 
equally  divided  between  the  children  of  Barney  and  James  Hughes,  with 
the  exception  of  Francis  Bernard  Hughes.  The  share  that  may  be  due  the 
heirs  of  Barney  Hughes  is  to  be  given  to  the  Fidelity  Trust  Co.,  of  Louis- 
ville, Ky.,  and  the  widow  of  Barney  Hughes  is  to  have  the  net  income  of 
same  as  long  as  she  remains  his  widow.  Should  she  die  or  cease  to  be  his 
widow,  the  trust  is  to  be  equally  divided  between  the  children  of  my  brother, 
Barney  Hughes. ' '  James  and  Barney  Hughes  were  both  dead  at  the  date 
of  the  execution  of  the  will.  The  family  of  James  Hughes  consisted  of  four 
children,  two  sons  and   two   daughters,  one  of   whom,    Francis  Bernard  ' 

Hughes,  has  no  interest  in  this  controversy.    The  family  of  Barney  HuglieB  | 

<:onsisted  of  a  wife  and  six  children,  four  sons  and  two  daughters.  Appel- 
lants, the  children  of  Barney  Hughes,  contend  that  it  was  the  intention  of 
testator  to  devise  the  residuum  of  his  estate  per  capita  between  his  nine 
nephews  and  nieces.     Whilst  the  children  of  James  Hughes  insist  that  it  , 

should  bo  divided  per  stirpes. 

Numerous  authorities  are  cited  by  counsel  on  both  sides,  which  seem  to  ^ 

sustain  these  respective  contentions.  Buc  whatev«»r  may  be  the  rule  in 
other  States,  it  seems  not  to  be  an  open  question  in  this  jurisdiction.  In 
Joseph  Brown's  Executor  v.  Joseph  Brown's  Devisees,  69 Ky.,  648,  the  court 
had  for  construction  the  following  clause  in  the  will  of  Joseph  Brown: 
^*The  rest  and  residue  of  my  estiite  1  will  and  bequeath  to  the  descendants 
of  my  three  uncles,  Benjamin,  William  and  Thomas  Brown.  My  three 
uncK'S  above  named  are  all  dead,  and  their  children  or  descendants  are  un- 
known to  me,  at  least  some  of  them.  My  desire  is  that  this  bequest  shall  go 
to  such  of  their  children  as  are  living,  and  where  a  child  or  either  of  the 
three  has  died,  leaving  children,  the  children  of  such  deceased  child  shall 
take  such  part  as  their  parent  would  take  if  alive." 
Ono  of  the  uncles  left  three  child ron,  nn9ther  four,  and  the  other  seven. 
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The  question  was  whether  they  took  per  capita  or  per  stirpes.  It  was  de- 
cided thnt  the  fourteen  children  were  each  entitled  to  an  equal  part  of  the 
estate  which  passed  under  this  will.  This  case  was  followed  by  Purnell, 
&Q.  V.  Culbertson,  75  Ky.,  36P.  in  that  case  the  clause  under  consideration 
reads  as  follows:  "At  her  death,  I  wish  the  real  estate  and  such  personal 
property  as  my  wife  may  not  have  disposed  of,  divided  equally  between  my 
nephew,  Charles  Culbf*rtson,  of  this  county,  Mattie  Ervine,  Ettene  Case  and 
the  two  children  of  Thomas.  T.  Purnell.  nephews  and  nieces  of  mine." 

The  circuit  courr-  had  decided  that  this  devise  went  per  stirpes.  Upon 
appeal  the  judgment  of  the  lower  court  was  reversed,  this  court  holding 
that  the  property  should  be  divided  per  capita  between  the  devisees.  In  the 
opinion  in  that  case  the  court  quoted  with  approval  from  9  S.  C.  Eq. ,  469, 
as  follows:  'The  words  equally  to  be  divided,  when  used  in  a  will,  mean  a 
division  per  capita  and  not  per  stirpes,  whether  the  devisees  be  children 
and  erandGhildrLMi,  brulhers  and  sisters,  nephews  or  nieces,  or  strangers  in 
blood  to  the  testiitor." 

This  case  was  followed  by  MoFatridge  v.  Holtzclaw,  94  Ky.,  363.  The  pro- 
vision under  consideration  was  as  follows:  "After  the  death  of  my  wife  I 
wish  my  property  dlspo.sed  of  and  equally  divided  between  the  heirs  of  my 
brothers  and  sisters,  share  aud  share  alike  as  though  my  brothers  and  sisters 
were  alive." 

At  testator's  death  his  own  brothers  and  a  sister  were  alive,  one  brother 
iiad  four  children,  the  other  had  two,  and  the  sister  one.  The  question  was 
how  the  children  of  the  brothers  and  sister,  took  per  capita  or  per  stirpes. 
It  was  decided  that  the  property  should  be  divided  among  them  per  capita, 
and  the  judgment  of  the  circuit  court  was  reversed. 

In  the  recent  case  of  Mcliityre  v.  Mclntyre,  103  U.  S..  116,  the  clause 
under  consideration  read  as  follows:  "The  remainder,  if  any,  is  to  be  equally 
divided  between  my  lirothers',  Edwin  and  Charles,  children."  At  the  date 
of  the  will  Charles  was  alive  and  had  two  sons,  one  of  whom  died  before 
testator,  Edwin,  had  died,  leaving  six  children,  one  of  whom  died  before  the 
testator.  The  court  said:  "The  argument  for  a  division  per  stirpes  Is  this: 
Earlier  in  the  paper  the  testator  hid  used  the  phrase  *nephevi's  and  nieces,' 
which  it  would  have  been  natural  to  repeat  had  he  in  tended  to  make  a 
division  per  capita.  But  insteiid  of  that  he  says  'my  brotheis,'  Edwin  and 
Charles  children,  which  is  not  very  different  from  'my  brother  Edwin's 
children  and  juy  brother  Charles'  children,'  and  order  an  equal  division 
'tietween'  them.  'Between,'  if  accurately  used,  imports  that  not  more 
than  two  persons  or  groups  are  set  against  each  other,  and  those  groups  are 
earmarked  and  shown  to  be  regarded  as  groups  by  naming  the  parents  from 
which  rehpectively  they  come.  The  equality  of  division  is  an  equality  be- 
tween the  groups.  This  mode  of  distribution  has  recommendation  that  it 
follows  the  rule  in  cases  of  Intestacy.  But  the  court  is  of  the  opinion  that 
the  g^ener;il  rule  of  construction  must  prevail,  according  to  which,  in  the 
case  of  a  gift  to  the  children  of  seveial  persons  described  as  standing  in  a 
certain  relation  to  the  testiitor,  the  objects  of  the  gift  take  per  capita  and 
noi  per  stirpes." 

The   case  of   Fields,  &c.  v.  Fields,  98  Ky.,  619,  is   not  in  conflict  with  the 
other  Kentucky  cases  cited  above,  as  the  opinion  in  that  case  rested  in  large 
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tree  the  courses  and  distances  given  above  to  the  stake  on  the  bank  of  the 
creek.  If  run  In  this  way  the  line  does  not  run  in  the  creek  at  all,  but  on 
the  east  bank,  and  will  not  Include  the  spring.  The  position  of  appellee  is 
that  the  thread  or  center  of  the  stream  is  the  line  between  the  i>artieS|  and 
that  the  spring,  being  on  the  east  side  of  this  line,  is  her  property.  The 
whole  case  turns  on  the  proper  construction  of  the  following  calls  in  the 
deed:  "Thence  S.  87  W.  38  poles  to  a  large  elm  tree  in  the  bank  of  Lick 
oreek;  thence  down  said  creek  with  its  meanders  S.  21  W.  48  poles;  S.  63  W. 
14  poles;  N.  73  W.  16  poles  to  a  stake  on  the  bank  of  the  creek." 

In  Berry  v.  Snyder,  66  Ky. ,  266,  it  was  held  that  the  owner  of  land  bounil- 
ing  on  the  Ohio  river  held  to  the  center  of  the  stream,  and  in  that  case  the 
court  quoted  with  approval  from  8  Kents'  Commentaries,  527,  as  follows : 
"Where  a  stream  is  used  in  a  grant  as  a  boundary  or  monument,  it  is  used 
as  an  entirety  to  the  center  of  ic,  and  to  that  extent  the  fee  passes." 

The  calls  of  the  patent  considered  in  that  case  were  substantially  the 
same  as  the  calls  in  the  case  before  us.  This  case  was  followed  and  approved 
in  Williamsburg  Boom  Go.  v.  Smith,  84  Ky.,  872,  and  in  Kentucky  Lumber 
Co.  V.  Greene,  87  Ky.,  257.  These  cases  were  since  followed  in  Sweatman  v. 
Holbrook,  18  Ky.  Law  Rep.,  870;  Runion  v.  Alley,  19  Ky.  Law  Rep.,  268, 
and  Vaughn  v.  Foster,  20  Ky.  Law  Rep.,  682.  Appellant  relies  upon  the 
cases  of  ^)Mnde^s  v.  McCracken,  Hardin,  267;  Fleming  v.  Kenney,  4  J.  J. 
M.,  155,  but  both  of  these  cases  were  made  to  turn  on  the  language  of  the 
grant  and  the  facts  there  shown.  In  the  case  before  us  there  was  a  division 
of  the  lands  of  Robert  Sanders.  Part  of  the  land  was  laid  off  to  the  widow 
and  part  was  sold.  If  no  part  of  Lick  creek  or  Eagle  creek  passed  to  the 
widow,  then  she  was  cut  off  from  both  of  these  streams  for  water.  In  mak- 
ing the  boundaries  on  either  side  of  her  tract  the  commissioners  had  in  view 
that  the  two  streams  would  make  a  convenient  boundary,  And  there  is  no 
reason  why  they  should  have  had  in  mind  allowing  the  entire  stream  to 
either  of  the  owners  On  the  cunirnry,  we  ihink  li  K^asonably  clear  that  they 
contemplated  thuc  ihe  scream  should  be  the  boundary,  and  in  that  event  the 
thread  of  the  stream  is  the  dividing  line.  This  conclusion  is  In  accord  with 
the  current  of  authority.  In  8  Washburn  on  Real  Property,  side  page  632,  it 
is  said:  "In  respect  to  streams  and  rivers  which  are  not  navigable— that  is, 
in  which  the  tide  does  not  ebb  and  flow— the  rule  seems  to  be  universal  that 
describing  land  as  running  to  the  stream  or  the  bank,  and  by  it  or  along  the 
stream  or  the  bank,  extends  to  the  middle  or  thread  of  the  stream,  the  fllum 
aqus,  unless  there  is  something  in  the  description  dearly  excluding  the  in- 
termediate space  between  the  edge  of  the  bank  of  the  stream  and  its  thread.  ** 

So  in  6  Gyo. ,  — ,  the  rule  is  thus  expressed :  * '  A  grant  or  conveyance  of  land 
bounded  by  a  non- navigable  stream  carries  with  it  the  bed  of  the  stream  to 
its  center,  unless  a  contrary  intention  is  manifest  from  the  grant  or  convey- 
ance itself. ' '    ( Page  897. ) 

''The  stream,  or  other  body  of  water,  and  not  the  meander  line  as  actually 
run  on  the  ground.  Is  the  boundary. "    (Page  899. ) 

The  mere  mention  of  a  monument  on  the  bank  of  a  stream  as  the  place  of 
beginning  or  end  of  a  line  is  not  of  itself  sufficient  to  control  the  ordinary 
presumption  that  the  grantee  will  hold  to  the  thread  of  the  stream,  or  in  the 
case  of  navigable  rivers,  in  some  jurisdictions,  to  low -water  mark.    Where» 
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however,  the  intention  is  olearly  apparent  to  limit  the  boundary  hy  the  mon- 
ument, the  instrument  will  be  so  construed."    (Page  904.) 

The  later  cases  decided  by  this  court  above  cited  are  in  conformity  with 
these  principles,  and  the  older  oases,  which  are  relied  on  for  appellant,  are 
to  be  considered  as  resting  on  the  ground  that  the  intention  was  there  ap- 
parent to  limit  the  boundary  by  the  monument.  (Cockrell  v.  McQuinn,  4T. 
B.  Monroe,  61;  Bruce  v.  Taylor,  2  J.  J.  Marshall,  160.) 

We,  therefore,  conclude  that  the  thread  of  the  stream  is  the  boundary  line 
between  the  parties,  and  that  as  the  spring  was  on  the  appellee's  side  of 
that  line,  it  was  properly  adjudged  to  be  her  property. 

Judgment  affirmed. 


HATHAWAY  v.  COMMONWEALTH. 
(Filed  October  II,  1904— Not  to  be  reported.) 

1.  Murder— Death  penalty— Evidence — Confession  made  in  custody— Com- 
petency— In  a  prosecution,  where  the  accused  had  been  indicted,  tried  and 
•oonvicted  of  murder  and  his  sentence  fixed  at  death,  and  relies  for  anew 
trial  on  the  ground  that  on  the  trial  evidence  was  admitted  of  confeselon 
made  by  him  while  in  jail.  Held— That  confessions  not  having  been  ob- 
tained by  the  allurements  of  hope  or  the  agony  of  fear  were  competent,  and 
the  fact  that  the  accused  was  at  the  time  iu  custody   does  not  vitiate  tbem. 

a.  Instructions— "Malice"— "Aforethought"— Failure  to  define— The  fact 
that  the  court  in  its  instructions  to  the  jury  failed  to  define  the  wonis 
''with  malice"  and  "aforethought,"  as  used  therein,  did  not  prejudice  the 
accused  by  such  omission. 

P.  J.  Altlzer  and  Y.  W.  Bush  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

John  Hathaway  and  Etta  Thomas  lived  in  a  state  of  concubinage  in  Jack- 
son, Ky.  For  some  reason,  not  fully  explained  in  the  record,  she  announced 
to  him  her  intention  of  leaving  and  going  to  Winchester,  Ky.  To  prevent 
her  carrying  out  this  plan  he  opened  her  trunk  and  cut  up  all  of  her  clothes. 
But  in  spite  of  this  she  did  leave  him  and  went  to  Winchester,  taking  ber 
abode  in  a  brothel  conducted  by  Alice  Betin. 

In  January,  1904,  the  appellant  went  to  Winchester,  located  his  former 
mistress  and  sought  an  interview  with  her,  for  this  purpose  sending  an 
emissary,  one  Kid  Hite.  The  two  women  being  in  fear  of  violence  at  the 
hands  of  Hathaway,  refused  to  receive  him,  and  so  sent  him  word.  On  re- 
ceipt of  this  message  he,  on  Monday,  January  4th,  1904,  went  to  the  house 
for  the  purpose  of  interviewing  Etta  Thomas.  He  assured  Alice  Bean,  who 
came  to  the  door,  that  he  would  not  harm  either  of  them;  that  he  had  come 
to  see  Etta,  to  make  amends  for  cutting  her  clothes,  and  that  he  had  with 
him  |65  to  remunerate  her  for  her  loss.  To  prove  that  he  meant  no  evil  he 
turned  his  pockets  wrong  side  out  to  show  that  he  had  no  weapon  of  anj 
kind.  After  this  was  done  he  was  admitted  into  the  house,  held  an  inter- 
view with  his  victim,  and  undertook  to  persuade  her  to  return  to  him  and 
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lake  np  the  old  life.  To  this  proposition  she  refused  to  aooede,  whereupon, 
UlikBa^iMWBlnB  or  tha  utterance  of  an  angry  word,  he  drew  a  revolver, 
which  he  iiad  conoeaTetf  in  tii»  fob  pooket  of  his  trousers,  and  shot  her  sey^ 
«nl  times,  from  which  she  almost  instantly  died. 

Being  indicted  for  murder  by  the  grand  jury  of  Clark  county,  appellant, 
upon  the  first  trial  of  his  case,  pleaded  guilty,  but  the  Jury,  being  unable  to 
agree  as  to  the  punishment,  were  finally  discharged  and  the  case  re-assigned 
for  trial,  whereupon  he  withdrew  his  plea  of  guilty,  and  entered  instead 
a  plea  of  not  guilliy.  Upon  the  second  trial  he  was  found  guilty  as  charged 
in  the  indictment,  and  his  punishment  fixed  at  death.  From  the  Judgment 
entered  in  pursuance  of  this  verdict  he  is  here  on  appeal.  The  assignments 
of  error  are,  first,  that  the  Jury  were  improperly  selected;  second,  that  the 
«ourt  erred  in  refusing  to  discharge  the  panel  after  an  improper  statement 
had  been  made  by  one  of  the  jurors,  who  was  being  interrogated  as  to  his 
qualifications;  third,  error  of  the  court  in  admictlng  incompetent  confes- 
sions said  to  have  been  made  by  the  accused;  fourth,  that  the  verdict  is  con- 
trary to  the  evidence;  and,  fifth,  that  the  court  erred  in  the  instructions 
l^ven.    Of  these  in  their  order. 

For  the  first  two  errors  assigned  we  have  no  authority  to  reverse.  This 
Dourt  has  so  often  decided  this  question  that  it  seems  needless  to  cite  the 
•cases.  One  of  the  last  utterances  on  the  subject  is  contained  in  the  opinion 
In  Turner  V.  Commonwealth,  35  Ky.  Law  Bep.,  9161.  On  the  subject  in 
hand  the  court  said:  "In  Curtis  v.  Commonwealth,  28  Ky.  Law  Bep.,  876, 
it  was  held  that  the  manner  of  selecting  the  jury  in  that  case  was  unlawful. 
But  as  section  S81,  Criminal  Code  of  Practice,  provides  that  *the  decisions 
of  this  court  upon  challenges  to  the  panel  and  for  cause,  upon  motion  to  set 
•aside  an  indictment,  and  upon  motions  for  a  new  trial,  shall  not  be  subject 
to  exception,'  this  court  is  without  power  or  jurisdiction  to  revise  such  an 
«rror.  and  though  In  one  or  two  cases  previously  decided  the  court  appeared 
to  have  held  otherwise.  It  has,  since  the  decision  in  Curtis  v.  Common- 
wealth, supra,  uniformly  adhered  to  the  rule  therein  expressed." 

The  confessions  claimed  to  be  Incompetent  and  illegal  are  contained  in  the 
testimony  of  James  H.  Boone,  the  jailer  of  Clark  county,  and  one  Doc  Plgg, 
who  visited  the  acoused  in  jail.  Both  of  these  witnesses  testify  that  the 
confessions  complained  of  were  not  procured  under  the  excitement,  either  of 
hope  or  fear,  on  the  part  of  the  prisoner.  Boone  said:  "I  went  to  the  jail 
where  John  Hathaway  was  locked  up,  and  asked  him  how  he  came  to  do 
what  he  had  done,  and  he  said  he  came  here  for  that  purpose;  that  he  came 
to  kill  this  woman ;  that  he  completed  the  job,  and  he  did  not  care  what  was 
done  with  him.  He  says:  'Here  I  am,  you  can  do  what  you  please  with  me.' 
He  said  he  aimed  to  kill  himself,  and  I  said  to  him  that  he  was  as  big  as  the 
woman  and  why  didn't  he,  and  he  said  that  he  didn't  know  why." 

Doc  Pigg  testified,  after  stating  that  he  went  to  the  jail  to  visit  the  pris- 
oner:  **I  said  to  him  when  I  first  went  in,  *It  looks  to  me  like  that  you  got 
In  bad,'  and  he  said,  *I  don't  know;  I  got  no  defense  to  make;  I  came  here 
to  kill  a  woman,  and  done  that  all  right  enough,  but  failed  on  myself.'  " 

It  is  urgently  insisted  by  counsel  for  the  accused  that  the  prisoner  being 
In  custody,  his  confessions  were  incompetent.  We  are  unable  to  agree  to  the 
4K>ii]]dnes8  of  this  proposition    if  the  confessions  be  made  under  the  resrtic- 
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\ml  I  was  not  angry  with  ber  now.  'I  feel  like  I  done  wrong  in  cutting  up 
Tour  clothes.  I  have  got  some  money.  You  can  take  what  money  I  have 
got  and  buy  some  more  clothes  with  it,  and  come  back  to  the  mountains  to 
live  like  we  have  been  living. '  I  wanted  to  persuade  her  to  come  back  and 
live  with  me  in  the  mountains  and  to  take  the  money  and  buy  some  more 
xslothes.  They  seemed  to  be  afraid  of  me,  so  I  told  them  I  would  not  hurt 
them,  and  showed  them  my  pockets  to  show  that  I  didn't  have  the  pistol. 
T  had  the  pistol  in  the  fob  pocket  of  my  trousers.  I  always  carried  it  there. 
They  oi>ened  the  door,  and  we  went  through  the  hall  into  the  kitchen." 

He  then  detailed  some  convarsatlon  he  had  with  her  on  the  subject  of  her 
returning  to  the  old  life  with  him,  and  said:  "I  asked  Etta  if  she  wouldn't 
go  back  to  live  with  me  like  we  had  been  living;  told  ber  we  had  a  good 
place  there  and  could  live  well,  and  that  in  the  spring  we  would  go  to  St. 
liouis  to  the  lair  and  then  to  California.  She  then  said  to  me,  *I  am  not 
^oing  to  live  with  another  black  son  of  a  b —  as  long  as  I  live;  I  have  got  a 
white  man,  and  I  am  going  to  li%e  with  him.'  There  I  ]ost  my  mind  and 
flhot  her.  I  don't  know  what  I  did  after  I  shot  her.  Tried  to  shoot  myself. 
I  didn't  want  to  live  without  her." 

The  evidence,  including  his  own  testimony,  shows  that  he  went  to  his 
Interview  with  his  former  mistress  with  his  mind  fully  made  up,  either  that 
she  should  return  to  him  or  die;  and  to  carry  out  the  latter  half  of  the 
alternative,  if  necessary,  he  placed  his  revolver  in  the  fob  i)ocket  of  his 
trousers,  went  to  the  house,  lured  the  inmates  from  their  fears  by  earnestly 
protesting  that  be  had  no  thought  of  hurting  them,  and  turning  wrongside 
out,  in  their  presence,  all  of  his  pockets  except  the  one  containing  the 
weapon  to  convince  them  that  he  was  unarmed.  Under  this  false  pretense 
as  to  his  real  design  he  was  admitted  into  the  house  to  have  an  interview 
with  his  sweetheart.  Having  tried  in  vain  to  persuade  her  to  return,  he  set 
about  carrying  into  effect  the  second  half  of  the  predetermiued  alternative. 
That  there  might  be  no  miscarriage  in  the  final  denouement  of  the  tragedy, 
^y  attempted  escape  or  unseemly  screams  on  the  part  of  his  victim,  he  pre- 
tended that  he  had  mislaid  his  tobacco,  and  appeared  to  be  searching  for  it 
through  his  pockets,  in  the  meantime  soothing  any  premonition  of  fear  that 
«he  might  have  by  smiling  lips  and  glozing  words,  until  his  hand  reached 
his  fob  pocket,  and  rested  upon  the  weapon  he  had  concealed  there,  with 
wbioh  to  do  the  bloody  deed;  and  then,  despite  her  prayer  of  "Oh,  John, 
please  don't,"  he  shot  her  to  death. 

Great  stress  is  placed  by  counsel  upon  the  vulgar  epithet  which  Hath- 
away said  his  vicbim  applied  to  him  as  constituting  an  extenuating  cir- 
oumstance,  by  so  enraging  him  as  to  reduce  the  quality  of  his  crime  from 
xnurder  to  manslaughter.  Whether  she  said  this  was  a  question  for  the 
Jury,  and  as  the  existence  of  the  epithet  rested  alone  upon  the  statement  of 
the  accused,  it  might  well  be  that  an  intelligent  jury  would  reject  it  as 
false;  or,  perhaps  they  knew  that  such  epithets  are  used  by  the  low  crim- 
inal classes  not  always  as  terms  of  insult,  but  frequently  as  expressions  of 
friendly  familiarity,  applying  them  equally  to  their  friends  and  their 
enemies.  Upon  the  whole  case  we  have  been  unable  to  discover  one  ex- 
tenuating circumstance  in  favor  of  the  accused. 

The  criticism  of  the  instructions  given  by  the  trial  court  is  that  there  waa 
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Appeal  from  Simpson  Clronit  Court. 
Opinion  of  the  court  by  Judge  Settle. 

By  thla  action  in  ejectment  ftppellant  sought  to  recover  of  appellees  a 
parcel  of  ground  thirty  feet  in  width,  situated  in  the  city  of  Franklin,  and 
mo  damages  for  its  detention. 

From  the  pleadings  we  lind  that  appellant's  contention  la  based  upon  a 
claim  of  title  and  alleged  continuous,  adverse  possession  for  more  than 
15  years  before  appellees  took  possession  of  the  lot  in  controversy  by  en- 
closing it,  and  the  further  claim  that  the  purchase  of  the  lot  by  appellees 
was  champertous,  as  she  was  then  in  possession  thereof.  Upon  the  other 
hand,  it  is  appellees'  contention  that  appellant  has  no  title  to  the  lot  in  con- 
troversy, but  that  it  is  in  them ;  that  though  the  lot  was  used  by  appellant 
for  more  than  16  years,  and  was  even  enclosed  by  her  fence  during  that 
time,  she  was  a  mere  tenant  of  their  vendors,  and  that  when  they  took  pos- 
session of  and  enclosed  the  lot  by  their  fence  they  were  only  retaking  their 
own  ground,  to  which  appellant  at  the  time  consented. 

The  trial  resulted  in  a  verdict  in  f  4vor  of  appellees,  upon  which  judgment 
was  duly  entered,  and  it  is  now  complained  by  appellant  that  the  lower  court 
erred  in  refusing  her  a  new  trial  upon  one  or  both  of  the  following  grounds: 
1st,  because  the  verdict  and  judgment  are  not  sustained  by  sufficient  evi- 
dence and  are  contrary  to  law.  2nd,  because  the  trial  court  failed  and  refused 
to  properly  instruct  the  jury.  It  is  insisted  for  the  appellees  that  the  first 
of  the  foregoing  grounds  cannot  be  considered  by  this  court,  because  the 
bill  of  exceptions  found  in  the  record,  does  not  contain  all  the  evidence 
heard  upon  the  trial.  Indeed,  a  motion  has  been  made  in  this  court  to 
strike  the  bill  from  the  record  upon  that  ground,  in  support  of  which  the 
affidavits  of  two  persons  have  been  filed,  wherein  it  is  stated  that  they  testi- 
fied upon  the  trinl  in  behalf  of  appellant,  but  that  no  mention  of  them  or 
their  testunony  appears  in  the  bill  of  evidence. 

It  has  been  repent-edly  held  by  this  court  that  the  verity  of  n  record  certi- 
fied by  the  court  below  cannot  be  assailed  by  adfflavits  filed  in  the  appellate 
court.  In  Garrett,  &o.  v.  Rntliflf,  83  Ky.,  38t>,  it  is  said:  ''A  positive  or 
direct  statement  in  a  bill  of  exceptions  that  it  contains  all  the  evidence,  or 
all  the  instructions  given  or  refused,  is  not  essential  to  make  the  bill  com- 
plete. *  *  *  This  court  has  no  right  to  say,  upon  reading  a  record  con- 
taining a  bill  of  exceptions,  that  the  court  below  has  failed  to  certify  a 
complete  bill,  unless  it  so  appears  upon  the  face  of  the  record." 

Section  83t*,  Civil  Code,  provides:  ''In  cases  in  which,  by  sub-section  2.  of 
section  335,  the  evidence  is  required  to  be  stated  in  full,  the  judge  shall 
certify  in  the  bill  of  exceptions  that  it  contains  all  the  evidence.  In  all 
other  cases  he  shall  certify  that  the  bill  of  exceptions  is  true.  The  sing- 
ing by  the  judge  in  either  case  at  the  foot  of  the  bill  is,  in  substance, 
certifying  that  it  contains  all  the  evidence,  or  that  the  bill  of  exceptions  is 
true.  The  judge  below,  and  the  counsel  for  each  litigant,  look  to  the 
preparation  of  the  bill  of  exceptions  with  a  view  of  presenting  the  excep- 
tions in  a  proper  form  to  this  court,  and  when  coming  here  with  the  signa- 
ture of  the  judge  and  nothing  to  show  an  omission  from  the  record  of  a  part 
of  the  evidence*  or  a  part  of  the  instructions  (when  all  should  be  embodied 
in  the  bill)  the  bill  will  be  regarded  as  in  compliance  with  the  provisions  of 
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the  Code. "  The  bill  of  exceptions  in  this  case,  though  awkwardly  iire- 
pared,  does  not  on  its  face  indicate  the  omission  of  any  part  of  the  evideDoe 
heard  upon  the  trial  in  the  court  below,  and,  as  it  appears  to  have  been  ap- 
proved and  certified  by  the  trial  Judge,  the  presumption  must  be  indulged 
that  it  contains  all  the  evidence  in  the  case;  hence  the  motion  to  strike  it 
from  the  record  is  overruled. 

The  strip  of  ground  in  controversy  lies  on  the  south  side  of  a  lot  conveyed 
to  appellant  by  W.  M.  Atkinson,  December  13th,  1881,  but  though  the  ground 
in  controversy  was  bought  by  appellant  of  Atkinson,  with  the  lot  described 
in  her  deed,  and  is  enclosed  by  her  fence  and  used  as  part  of  her  yard,  it  is 
olear  that  it  is  not  included  in  the  deed  made  her  by  W.  M.  Atkinson,  and 
the  same  is  also  true  of  the  deed  from  H.  G.  Atkinson  to  W.  M.  Atkinson. 
It  seems,  however,  to  be  equally  clear  that  the  title  to  it  passed  from  Finn 
through  the  Knapps  to  appellees.  It  therefore,  follows  that  appellants' 
olaim  of  ownership  of  the  ground  in  controversy  must  be  made  to  depend 
on  whether  her  possession  thereof  was  actual  and  adverse  to  all  others,  and 
whether  such  possession  lasted  continuously  for  as  much  as  fifteen  years 
next,  before  the  lot  was  enclosed  by  appellees,  in  September,  1902. 

It  is  apparent  that  while  the  legal  title  to  the  lot  in  controversy  was  in 
John  A.  Finn,  it  was  intended  to  be  used  as  a  street  or  passway,  to  and 
from  several  acres  of  land  which  he  owned  west  of  the  lot  of  appellant,  to 
what  is  known  as  the  old  Lick  road.  Qeorge  B.  Knapp,  Sr.,  testified  that 
the  thirty  foot  strip  was  opened  by  himself  and  John  A.  Finn,  in  the  belief 
that  during  a  boom  that  seemed  to  have  reached  the  town  they  might  be 
able  to  sell  some  lots,  but  that  after  the  collapse  of  the  boom  he  and  Finn 
consented  that  H.  C.  Atkinson,  who  then  owned  appellant's  lot,  might  set 
out  his  fence  and  thereby  enclose  the  strip  now  in  controversy,  which  he  did. 

It  is  not  clear  from  Knapp's  testimony  what  the  agreement  between  hlni 
self,  Finn  and  Atkinson  was,  but  Atkinson  in  testifying  claimed  to  have 
acquired  the  ownership  of  the  lot  when  he  enclosed  it  by  his  fence,  and  that 
it  was  given  him  by  Finn,  the  then  owner,  in  consideration  of  his  abandon- 
ing to  Finn  a  right  of  way  which  he  (Atkinson)  had  to  the  railroad;  at  any 
rate,  it  does  not  appear  from  the  testimony  of  Knapp  or  any  other  witness 
that  Atkinson  took  possession  of  the  strip  in  controversy  as  a  tenant  of  the 
then  holder  of  the  legal  title,  or  with  any  understanding  that  its  possession 
would  thereafter  be  surrendered  to  him,  or  upon  his  order.  Furthermore, 
we  have  been  unable  to  find  in  the  record  any  evidenoe  which  tends  to 
show  that  H.  C.  Atkinson's  vendees,  W.  M.  Atkinson  and  appellant,  at  the 
time  of  their  purchase  of  the  lot  conveyed  by  their  respective  deeds,  knew 
that  his  possession  of  the  ground  in  controversy  was  amicable  as  to  Finn  or 
the  Knapps,  if  it  was  so. 

There  is  some  testimony  on  the  part  of  Knapp,  to  the  effect  that  appellant^ 
during  her  possession  of  the  lot  in  controversy,  by  permitting  him  to  make 
a  new  fence  on  the  east  end  of  his  strip  at  his  own  expense,  recognized  his 
right  to  the  parcel  in  controversy,  all  of  which  she,  in  testifying,  denied.  It 
was  also  testified  by  Knapp  that  he  had  a  conversation  with  appellant's  in- 
valid husband,  in  her  prebence  and  that  of  her  son,  in  which  he  (Knapp) 
told  the  husband  that  his  (Knapp's)  wife  had  bought  the  lot  in  controversy 
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trom  Patterson  and  Knapp  who  had  prevlonaly  bought  it  from  Mrs.  John 
A.  Finn,  whereupon  appellant's  husband  said  he  knew  that  to  be  a  faot. 

Will  Liarue  testified  that  he  tried  to  get  assistance  from  appellant  In  re- 
pairing the  fence,  on  the  north  line  of  his  lot  where  it  joined  that  Inclosing 
the  lot  in  oontroveisy,  and  she  told  him  that  Mr.  Enapp  claimed  the  ground 
«nd  he  would  have  to  get  Knapp  to  help  him,  which  be  did. 

Appellee,  J.  W.  Boney  testified  that  he  went  to  see  appellant,  after  he 
bought  of  Enapp  the  lot,  of  which  the  ground  in  controversy  is  a  part,  and 
talked  with  her  about  building  his  fence  through  her  yard  so  as  to  include 
the  lot  in  controversy,  and  that  she  admitted  his  ownership  of  it,  and  con- 
sented to  his  enclosing  it,  but  afterwards  withdrew  the  consent  and  claimed 
the  ground  as  her  property. 

Appellant  upon  the  witness  stand  denied  all  these  alleged  admissions  and 
«tatemente  attributed  to  her  by  Enapp,  Larue,  Boney  and  others,  in  which 
denial  she  was  supported  by  her  son-in-law,  Scherbert,  who  said  he  was 
present  at  the  time  of  the  conversation  between  Knapp  and  api>ellant's  hus- 
band, and  also  at  the  first  interview  between  her  and  the  appellee,  Boney, 
testified  to  by  the  latter. 

As  to  the  actual  adverse  character  of  appellant's  and  her  vendors'  posses- 
-sion  of  the  lot  in  controversy,  for  more  than  fifteen  years,  mahy  witnesses 
testified  in  her  behalf,  among  them  the  two  Atkinsons,  her  vendors,  and 
several  others,  to  some  of  whom  she  had  rented  her  house  and  lot  from  time 
to  time. 

But  while  the  evidence  as  to  whether  appellant's  possession  was  amicable 
•or  adverse  to  appellees  and  their  vendors  was  conflicting,  it  is  admitted  by 
•appellees*  pleading,  and  shown  by  the  evidence,  that  it  was  actual  and  for  more 
than  fifteen  years.  Indeed,  the  ground  in  controversy  was  inclosed  by  H.  G. 
Atkinson  thirty-one  years  ago,  and  appellant's  possession  thereof  began  with 
the  date  of  the  deed  to  her  from  W.  M.  Atkinson,  which  was  more  than 
twenty- one  years  before  the  institution  of  this  action. 

Although  it  seems  to  have  originally  been  the  purpose  of  J.  A.  Finn  and 
Knapp  to  make  a  street  of  the  parcel  of  ground  in  controversy,  which  then 
belonged  to  Finn,  it  unquestionably  appears  from  the  evidence  that,  it  was 
never  dedicated  to  such  use,  or  accepted  by  the  city  of  Franklin.  Upon  the 
<K>ntrary,  it  was  agreed  by  all  the  witnesses  who  testified  on  that  point,  that 
its  contemplated  or  actual  use  as  a  street  was  in  fact  abandoned,  and  that 
H.  G.  Atkinson,  appellant's  remote  vendor,  with  J.  A.  Finn's  consent,  took 
possession  of  the  ground,  now  in  controversy,  by  changing  his  fence  so  as  to 
■enclose  it.  If,  as  testified  by  Atkinson,  the  ground  thus  enclosed  was  given 
him  by  Finn  in  consideration  of  his  (Atkinson's)  agreeing  to  surrender  his 
right  to  the  use  of  a  passway  over  the  land  of  Finn  to  the  railroad,  such 
«|ipreement,  though  in  parol,  would  seem  to  establish  the  fact  that  his  pos- 
session and  continued  occupancy  of  the  lot  was  adverse  instead  of  amicable, 
and  this  would  also  be  true  if  the  lot  was  given  him  without  consideration. 
Although  appellant,  while  in  possession  of  the  lot  in  controversy,  may  have 
made  admissions  apparently  inconsistent  with  her  ownership  thereof,  such 
■admissions,  if  made  after  the  right  of  appellees,  or  their  vendors,  to  recover 
the  lot,  was  barred  by  adverse  possession,  as  seems  from  the  evidence  to  be 
the  oase  here,  do  not  constitute  an  estoppel,  but  were  properly  allowed  to  go 
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to  the  jury,  and  what  they  amounted  to  as  evidence  on  the  issue  of  fact  waa 
for  them  to  determine.    (Thompson  v.  Thompson,  98  Ky.,  435.) 

The  vital  issue  in  the  case  was  and  is  whether  the  possession  of  appellant 
and  her  vendors  was  amicable,  or  adverse  to  appellees,  and  as  to  this  issue 
the  evidence  was  conflicting,  but  as  there  was  some  evidence  to  sustain  Ihe 
verdict,  the  lower  court  properly  refused  to  set  it  aside  upon  the  ground  that 
it  was  unsupported  by  the  evidence. 

In  considering  the  second  ground  of  complaint  urged  by  appellant,  we 
find  that  she  makes  no  objection  to  instruction  No.  1,  and  we  think  it  free 
frDHi  criticism,  as  it  confines  the  appellant*s  right  of  recovery  to  the  ques- 
tion of  possession,  and  in  appropriate  language  tells  the  jury  what  it  takes 
to  constitute  such  possession  as  in  law  would  authorize  them  to  find  for  ap- 
pellant. But  objection  is  made  to  instruction  No.  2,  which  is  as  follows: 
"The  court  further  instructs  the  jury  that  although  the  plaintiff,  Mrs. 
Murphy,  and  her  vendors,  may  have  hud  the  thirty  feet  of  ground  under 
enclosure  for  fifteen  years  consecutively,  or  longer,  prior  to  the  institution 
of  this  action,  yet  if  they  should  further  believe  that  such  possession  was 
held  by  her  with  the  permission  of  def«»ndants,  or  their  vendors  only,  then 
the  law  is  for  defendants,  and  the  jury  should  so  find."  Obviously  this  in- 
struction is  misleading  and  otherwise  erroneous,  as  by  it  the  jury  were  told 
that  if  appellant's  possession  of  the  lot  was  permitted  by  Hppellees  or  their 
vendors,  they  should  find  against  her. 

The  word  "permit"  means  "to  resign,"  "to  allow,"  "to  suffer,"  "to  put 
up  with,"  "not  to  prohibit." 

Appellant  could  have  held  the  lot  in  controversy  with  appellees'  "permis- 
sion," or  that  of  their  vendors,  and  yet  have  had  in  her  own  right  a  perfect 
legal  title  thereto.  Upon  the  other  hand,  she  could  alj-o  have  held  the  pos- 
session of  the  lot  with  the  "permission"  of  iippellees  or  their  vendors,, 
though  neither  she,  appellei's,  or  the  vendors  of  .the  latter,  were  the  holders 
of  the  legal  title  thereto. 

The  instruction  in  question  should  have  been  made  more  specific  by  add- 
ing after  the  words  "permission  of  defendants  or  their  vendors  only,"  the 
following:  "And  with  the  recognition  upon  her  jjart  of  the  title  or  owner- 
ship of  appellees  or  their  vendors,"  then  the  law  is  for  defendants,  and  the 
jury  should  so  find. 

We  will  not  take  time  to  discuss  refused  Instructions  3  and  4,  as  it  is  not 
seriously  contended  that  they  should  have  b^en  given,  and  besides  they  do 
not  in  our  opinion  corrtctly  state  the  law.  But  as  we  think  instruction  No. 
2  was  prejudicial  to  the  rights  of  appellant,  the  judgment  is  reversed  and 
cause  remanded  with  directions  to  the  lower  court  to  grant  her  a  new  triaU 
and  for  proceedings  consistent  with  this  opinion. 


MONTGOMERY  v.  CHELF. 

(Filed  October  J2,  1904.) 

1.  Appellee.  Weed  S  Chelf  was  elected  circuit  judge  of  the  9th  judicial  dis- 
trict, at  the  November  election,  190S,  having  been  previously  nominated  for 
said  office  by  a  primary  election.    Appellant,  James  Montgomery,  was  also 
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a  candidate  but  declined  to  enter  the  primary  by  reason  of  the  aRsessment 
made  by  the  district  committee  on  the  candidates  to  pay  the  expenses  of  the- 
primary.  After  the  election  of  Judge  Ghelf,  appellant  Montgomery  filed 
this  enit  to  have  his  election  declared  void,  on  the  ground  that  he  was  not 
legally  nominated  in  said  primary  election.  (1.)  Because  one  of  the  four- 
members  of  the  committee  calling  the  primary,  acted  by  proxy.  (2. )  Be- 
cause the  committee  was- not  sworn.  (8.)  Because  the  call  allowed  minors, 
who  would  be  of  age  at  the  date  of  the  regular  election  to  vote  in  the  pri- 
mary. (4. )  Because  the  expense  of  holding  the  primary  was  assessed  against 
the  candidate.*;,  which  if  not  paid,  prevented  their  name  going  on  the  ballot. 
Held— Proxy— In  calling  a  primary  election  the  committeemen  cannot  act  by 
proxy  unless  the  party  law  expressly  authorizes  it,  but  where  the  committee 
is  composed  of  four  members,  three  of  whom  were  present  in  person,  th& 
fact  that  the  fourth  member  was  represented  by  proxy,  did  not  make  the  act 
of  the  committee  illegal  or  void. 

2.  Sworn— Allegation— Denial— Presumption— Burden— Effect— Where  the 
petition  alleges  that  the  committee  calling  a  primary,  were  not  sworn,  and 
this  allegation  is  denied  in  the  answer,  the  presumption  in  the  absence  of 
evidence  is,  that  they  complied  with  the  law  and  were  sworn  and  the  bur- 
den is  on  the  plaintiff  to  show,  aflfirinatlvely,  that  they  were  not  sworn. 
Admitting,  however,  that  they  were  not  sworn,  it  did  not  have  the  effect  to 
invalidate  the  primary  as  no  fraud  or  wrongful  act  or  intent  wn*?  shown  or 
attempted  to  be  shown  on  the  part  of  the  committee  or  any  one  interested 
in  the  election. 

3.  Minors— Voting  in  primary- The  fact  that  the  call  of  the  committee  for 
a  primary  election  permitted  all  youths  of  the  party,  who  would  be  of  age 
at  the  regular  election,  for  which  the  pirmary  was  to  nominate  a  candidate 
to  be  thus  voted  for,  did  not  make  the  primary  invalid.  It  is  not  shown 
that  any  minors  voted  in  the  primary,  yet  if  it  had  been  shown  it  could  not 
have  affected  appellant  who  was  not  a  candidate  in  it.  It  is  elementary 
that  no  one  can  complain  of  a  failure  to  comply  with  a  law  unless  he  has 
been  prejudiced  tberehy. 

4.  Cost  of  primary— Assessment  of  candidates— Under  Ky.  Statutes,  sec- 
tion 1664.  providing  that  all  expenses  of  holding  primaries  shall  be  borne  by 
the  political  party  holding  same,  and  shall  be  defrayed  In  such  nvinner  as 
may  be  prescribed  by  the  committee,  and  section  1561,  providing  that  any 
person  desiring  to  submit  his  name  to  the  voters  in  the  primary  shall  *  *  ♦ 
notify  the  conmiitto*^^  that  he  is  a  candidate,  and,  upon  complying:  with  the 
conditions  prescribed  by  the  committee  *  *  *  shall  be  declared  to  bo  a 
candidate,  and  any  person  who  has  not  complied  with  the  condition.e  pre- 
scribed by  the  committee  *  *  *  shall  not  have  his  name  printed  on  the 
ballot  used  in  such  primary,  the  committee  has  authority  to  prescribe  con- 
ditions to  be  compiled  with  and  one  of  these  conditions  may  Include  the 
payment  by  the  candidate  of  a  due  portion  of  the  costs  of  holding  the  pri- 
mary. 

5.  *'Free  and  equal  elections"— The   provision  of  the   Constitution  that 
"all   elections   shall   be  free  and   equal"  applies  only  to   general  elections. 
The  Constitution  makes  no  provision  for  holding  primary  eleotions. 

6.  Conclusion— Even  admitting  that  the  statute  did  not  authorize  the 
assessment  on  the  candidates,  and  that  it  was  a  violation  of  the  Constitu- 
tion, yet  appellee,  with  other  candidates,  submitted  to  it  and  paid  it  and 
bad  their  names  placed  on  the  ballot,  and  appellant  declining  to  submits 
and  failing  to  proceed  by  mandamus  to  ;;ompel  the  committee  to  place  hia 
name  on  the  ballot  as  he  had  the  right  to  do  if  the  committee's  action  waa 
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Id  the  matter,  can  not  delegate  this  authority  to  others,  i.  e.,  can  not  per« 
form  this  duty  by  proxy,  unless  the  party  law  expressly  authorizes  it,  which, 
was  not  shown  in  this  case.  But  it  appears  that  there  are  four  counties  in 
the  ninth  judicial  district  and  that  the  regular  chairmen  of  three  of  these- 
counties  were  present  and  made  this  call  and  the  presence  of  a  proxy,  repre- 
senting the  chairman  from  the  other  county,  did  not  have  the  effect  to  make^ 
their  acts  illegal  or  void. 

This  court,  in  the  case  of  Young  v.  Beckham,  24  Ey.  Law  Rep.,  2135,  in 
construing  the  statutes  governing  primary  elections,  decided  that  it  was  re- 
quired of  the  committee  calling  a  primary  election  to  first  take  the  oath 
required  by  the  statute.  Appellant  alleged  in  his  petition  that  this^ 
committee  made  this  call  without  taking  the  required  oath.  This  waa 
denied  by  the  answer  and  the  proof  is  silent  upon  the  question.  These- 
committeemen  were  acting  in  this  matter  as  the  oflQcers  of  the  law  and  sub- 
ject  to  all  the  penalties  prescribed  by  statute,  and  the  burden  devolved  upon, 
appellant  to  show  affirmatively  that  they  did  not  take  the  oath.  The  gen- 
eral presumption  is  that  officials  in  the  exercise  of  their  duties  have  been 
duly  sworn.  (Qilbert  v.  Huston,  Litt.  selected  cases,  228,  Am.  &  £ng.  Enc. 
of  Law,  2  ed.,  vol.  28,  854,  and  Jones  on  Evidence,  vol.  — ,  sec.  28).  Ad- 
mitting, however,  that  the  oath  was  not  administered  to  the  members  of 
this  committee  before  they  called  this  primary,  it  did  not  have  the  effect  to 
invalidate  the  primary  election,  as  no  fraud  or  wrongful  act  or  intent  was 
shown  or  attempted  to  be  shown  on  the  part  of  the  committee  or  any  ona 
interested  in  the  election.  (Am.  &  Eiig.  Enc.  of  Law,  2  ed.,  vol.  23,  866; 
Mechem  on  Public  Officers,  sections  266  and  262;  24  Ky.  Law  Kt^p.,  648*,. 
Lunsford  v.  Culton,  15  Ey.  Law  Rep.,  604.)  in  this  last  case  the  court  said: 
*'The  law  requires  that  the  officers  of  an  election  should  be  swoin;  yet,  when 
there  has  been  a  fair  election,  the  voter  will  not  be  deprived  of  his  vote  or^ 
the  candidate  for.  the  office  of  his  election,  if  the  legally  qualified  voters  have^ 
voted  for  him." 

This  primary  election  was  fairly  held ;  there  was  a  full  expression  of  the 
popular  will  of  the  party.  If  the  officers  were  not  sworn,  the  omission  was. 
by  inadvertence,  and  not  by  design,  and  the  people  who  voted  ought  not  to 
be  deprived  of  their  votes,  and  the  successful  candidate  of  the  office,  because 
of  such  an  oversight.  Supposing  it  to  be  true  that  the  call  which  permitted 
youths  to  vote  was  illegal,  this  did  not  have  the  effect  to  make  the  whole 
void  and  render  the  piimary  invalid.  (RuMan  v.  Gerve,  23  Ey.  Law  Rep.^ 
1496. )  Again  it  is  elementary  that  no  one  can  complain  of  a  failure  to  com- 
ply with  a  law  unless  he  has  been  prejudiced  thereby.  (Graham  v.  Graham,. 
24  Ey.  Law  Rep.,  649. )  It  was  not  shown  that  any  person  under  age  actual- 
ly voted  at  the  primary,  and  if  it  had  been,  it  could  not  have  affected  appel- 
lant, because  he  was  not  a  candidate  in  it.  We  now  consider  the  last  propo, 
sition,  that  the  assessment  laid  upon  the  candidates  to  pay  the  cost  of  the 
primary  was  contrary  to  law  and  render*  d  the  primary  void. 

Section  1564,  Eentucky  Statutes,  provides:  "All  expenses  of  holding  such 
primary  election  shall  be  borne  and  paid  by  the  political  party  holding  same». 
and  the  pay  of  the  officers,  cost  of  publishing  and  circulating  notices,  and  aU 
other  expenses  ihall  be  defrayed  in  such  manner  as  may  be  provided  for  by 
the  committee  or  governing  authority  of  the  iwlitioal  party  holding  such  pri^ 
mary." 
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SOUTHERN  RAILWAY  IN  KENTUCKY  v.  FORSYTHK'S  KX'OR. 

(Filed  Ootober  12,  1904. ) 

1.  SecoDd  appeal— GiroumslaDtial  evidence— Gonsisteut  with  verdiotr- 
'Where,  on  a  former  appeal  the  judgment  was  reversed  because  in  the  opinion 
of  this  oourt  the  Terdiot  was  palpably  against  the  weight  of  the  eTidence* 
on  this  appeal  the  evidence  being  wholly  circumstantial,  and  snpports  a 
theory  of  the  killing  of  the  colt  consistent  with  the  jury's  finding,  and  tends 
to  refute  any  other  reasonable  theory  of  the  occurrence,  the  jury  having 
attain  found  for  the  appellee,  the  cumulative  verdict  clears  away  the  former 
doubts  and  establishes  the  actionable  facts  in  the  case,  and  the  judgment  is 
«flBrn)ed  with  damages. 

£.  H.  Gaither  and  Humphrey,  Burnett  &  Humphrey  for  appellant. 

J.  T.  Wilson  and  W.  G.  Bell  for  appellees. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

On  a  former  appeal  the  judgment  was  reversed  because  in  our  opinion  the 
verdict  was  palpably  against  the  weight  of  the  evidence.  Upon  the  next 
trial  the  jury  again  found  for  appellee.  On  this  appeal  the  court  is  asked 
to  reverse  the  judgment  for  the  same  reason. 

Whether  or  not  the  evidence  is  exactly  the  same  we  have  not  thought  ne- 
oessary  to  examine  into,  although  we  notice  on  this  hearing  certain  farts 
not  adverted  to  before  which,  from  their  nature,  must  have  had  an  appre- 
ciable and  proper  effect  upon  the  jury.  It  would  qot  be  profitable  to  go  into 
a  minute  review  of  the  evidence.  It  was  wholly  circumstantial.  It  supports 
a  theory  of  the  killing  of  the  colt  consistent  with  the  jury's  finding  and 
tends  to  refute  any  other  reasonable  theory  of  the  occurrence.  Even  as  the 
case  appeared  to  us  when  heie  before,  we  thought  the  question  one  properly 
for  the  jury,  and  would  not  say  that  a  peremptory  instruction,  because  of 
a  total  failure  of  evidence,  should  have  gone.  It  is  the  business  of  the  jury 
to  try  the  fact.  That  of  the  judge  is  to  see  that  none  but  competent  and 
relevant  evidence  tending  to  establish  or  disprove  it,  is  admitted  to  them, 
and  to  give  them  information,  in  the  way  of  instructions,  as  to  the  law  un- 
dler  which  they  must  apply  the  evidence. 

In  common  law  trials  the  jury  is  not  regarded  ns  helpers  to  the  judge. 
When  all  the  facts  at  all  admit  of  a  conclusion  to  which  the  jury  conies,  and 
which  is  permitted  by  the  law,  their  fidding  is  more  than  persuasive.  It  is 
obligatory  upon  the  judge.  Except  that  if  he  should  believe  it  against  the 
weight  of  the  evidence  he  may  order  another  trial.  This  court  can  do  this 
only  if  the  verdict  is  palpably  against  the  evidence.  8o  that  when  two  or 
more  verdicts  agree  in  establishing  a  disputed  fact,  and  the  trial  judge  who 
heard  the  case,  refuses  to  set  the  verdict  aside  on  the  ground  that  it  is  against 
the  weight  of  the  evidence,  thereby  concurring  in  the  jury's  conclusion,  it 
is  harder  for  the  appellate  tribunal  to  say  that  the  verdict  is  palpably  against 
the  evidence. 

Under  such  conditions,  the  court  derives  material  help  from  the  repeated 
verdicts  of  juries;  they  show  that  the  Eame  circumstances  have  impressed 
the  minds  of  at  laeast  twenty-four  impartial  triers  of  the  fact  in  the  same 
way :  that  all  these  men  have,  from  their  common  experience  as  practical 
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On  the  6th  of  October,  1898,  the  appellee  Fre<J  Hoertz  &  Co. ,  contracted 
"With  the  Louisville  Water  CompiMiy  for  the  coDstruction  for  the  water  com- 
pany of  a  * 'clear  water  reservoir  and  filter  houpe"  in  accordance  with  cer- 
tain plans  and  specifications,  and  drawings,  which  were  made  a  part  of  the 
contract.     The  work  was  to  be  performed  in  the  most  skillful  manner.    The 
^lan  of  the  jeservoir  was  in  the  form  of  a    quadrangle,  approximately  three 
hundred  and  ninety-two  feet  wide  by  four  hundred  and  sixty  feet  long.    The 
corner  and  lines-of  which  were  to  coincide  with   the  four  cardinal  points  of 
the  compass,  and  the  basin  was  to  be  divided  into  four  equal  compartments, 
by  three  division  walls  traversing  it  from  north   to  south.     The  bottom  of 
the  excavation  was  to  be  a  plane  122  feot  and  9  inches  above  low  water,  in 
the  Ohio  river,  and   it  was  estimated  that  it  would  be  about  19  feet  deep,  of 
which  12.53  feet  would  be  through  earth  and  6.35  feet  through  solid  rock,  or 
68.5  per  cent,  of  earth  and  31.6  per  cent,  of  rock.     The  specifications  required 
that  the  margins  of   the  excavation,  where  the  earth  was   loose,  should  be 
made  with  slopes  one  to  one,  but  where  firm  they  should  be  made  vertically. 
Retaining  walls  built  of  concrete  were  to  be  erected  on  the  outer  margins  of 
the  reservoir  and  entirely  around   it.    The  bottom   of  the  ba.cin  was   to   be 
level,  and   not  vary  more  than  four  inches  in  any  place  from  a  true  plane. 
Under  the  ^'xcerior  walls  and  under  each  of  the  division  walls  the  solid  rock 
when  reached,  was   to  be  left  intact   so  that  the   concrete  walls   should   be 
erected    thereon,  and   it  was  provided   that  along   the   margin  of  these  rock 
foundations  a  vertical  channel  should  be  cut  to  the  bottom  of  the  basin;  and 
that  they  should  not  be  shattered  by  heavy  blasting.     The  eleventh  specifica- 
tion provided  that:  "All  scams,  fissures,  faults,  caves,  cavities  and  openings 
in  the  natural  rock,  whether  under  the  retaining  walls  or  in  the  floor  of  the 
basin,  should   have   all   contained    earth,  slid^-s,  muck,  broken   stones,  etc., 
removed  and  cleaned  out.  and  in.ide  water  ti^hr  by  the  use  of  concrete." 

Hoertz's  contract  provides  for  the  p  rfonii.inc-'  '.f  a  large  amount  of  work 
connected  with  thi^  erection  of  tlie  filter  p'aut,  in  addition  to  the  excavation 
of  the  liasin.  On  tht*  llth  of  Ootolnr,  lherealt.^r,  Hoertz  &  Co.  sub  let  the 
work  of  excavating  tho  luisin  to  the  iii)pellant,  Edward  Hely.  About  the 
first  day  of  June.  19(H),  the  appellant,  Hely,  claimed  to  have  completed  the 
work  conr.racted  for  by  him  and  quit  w.irk,  and  on  the  14th  day  of  February, 
100 i.  l)rought  this  suit  against  the  appellee,  Hoertz  &^  Co.,  in  which  he 
all»'g«'d  that  there  was  due  to  him  and  unpaid  thereon  the  following  sums: 

1.  For  work  performed  under  the  contract,  $4,65.22. 

2.  For  extra  work  in  removing  from  the  basin  earth  which  had  slid  in 
over  the  foundations  for  the  retaining  walls,  13,109.34. 

8.   For  extra  rock  excavations,  $171.13. 

Hoertz  &  Co.,  admitted  liability  for  the  item  of  $455.22,  but  controverted 
all  the  other  items,  and  their  answer  is  made  a  counter-claim  against  Hely 
and  cross  petition  against  the  American  Surety  Co.,  In  which  he  claims 
that  Hely  is  indebted  to  him,  for  failure  to  perform  all  of  his  undertakings 
in  o  balance  of  $7,681.40.     The  Items  of  which  are  as  follows: 

Claim  No.  1.  Paid  out  by  Fred  Hoertz  &  Co.,  for  and  on  behalf  of  Edward 
Hely.  for  cleaning  four  basins  and  removing  the  debris,  muck,  rock,  etc., 
contained  in  said  basins,  which  debris,  muck,  rock,  etc.,  was  caused  by 
said  Hely  iu  performing  his  contract,  which  cleaning  and  removing  said 

vol.  26—41 
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tract  SDd  speclfloatlonB,  the  sbm  ot 

ncTPte  plnced  In  bottom  ot  the  tour 
:oDcrete  placed  In  pedestals  for  ool- 
floor,  cnused  by  reason  of  the  fsll- 
!(  and  speclfloatlonsr  at  tS.SO 


;rete,  curblntt.  etc.,  plnoed  and  need 
(in  of  the  failure  ot  Hely  to  properly 
ODS,  CO  oo8t  of  which  amoQDled  to, 

>ncret«,  placed  In  the  dlvUion  willi 
failure  of  Hely  to  properly  comply 
|::.30,  pel  cubic  yard,  tS.STI.^T. 
icrcte,  placied  In  retaining  ichIIi  ot 
re  of  Hely  to  properly  comply  with 
per  cubio  yard,  ■t4e.^.0. 
American  Surety  Company  contro- 
ihe  cross- petition  and  oounlerolMm. 
missloner  to  ascertain  nnd  setllD  the 
parties  growing  out  ot  the  contmct, 
Uoertz  Si  Co.  Thereport  naa  cod- 
I  on  Iheii  counter-claim  for  fT,SS1.4a, 
ppealud. 

jly  against  Hoertz  &  Co.,  for  exOt 
ot  earti),  at  one  dollar  a  cubic  yard. 
:tb  slides  was  extra  work,' and  nota 
ir  which  he  was  entitled  to  be  paid. 
»d  to  pefronn  hie  work  as  required 
twelve  protldee  "that  the  Tertlml 
tlon  shall  be  eustnlned  by  the  use 
i  np. "  It  Is  perfectly  clear  that  un- 
to excavate  the  entire  basin.  And 
he  concrete  retaining  walls,  he  did 
I  for  the  erection  ot  these  walls  b; 
was  necessarily  a  part  of  his  con- 
completion  of  his  work  on  Ihe  bnsln 
thin  earth,  or  to  have  prevented  lea 
gallon  on  bis  part  anly  continued 
accordance  with  hiscontracL  Any 
its  afctr  be  had  flnlshed  hlswork, 
of  In  the  case  we  are  of  the  opiolOD 
this  Item,  We  are  also  of  the  oplo- 
by  Hely  tor  extra  rock  excnvatloa 
id. 

d  3  asserted  by  the  appellee  agaluet 
or  falling  to  clean  the  fonr  bieliis. 
:1  to  remove  therefrom  certain  aliat- 
blasttng  which  were  below  the  bol- 
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torn  plane  of  the'reservolr,  and  intimately  connected  with  this  claim  and 
l^rowing  out^of^it  is  another  for  $8,010.40  for  940.75  cubic  yards  of  concrete 
which  appellee  alleges  he  was  compelled  to  place  in  the  bottom  of  the  reser- 
Toir  outside  of  the  pedestals  for  the  columns,  in  order  to  make  the  bottom  of 
the  reservoir  comply  with  specification  7,  in  the  contract  with  water  com- 
pany,-which^reads^as  follows:  "The  excavation  shall  extend  down  to  a  plane 
of  I22jfeet  9Jlnches,  plus  P.  R.,  must  be  exciivated  level  and  not  vary  more 
than  four(iDches  at  any  place  from  the  true  plane." 

This^claim  r^sts  upon  the  contention  that  appellant  excavated  the  bottom 
of  the;hasin    below   the  contract   plane  in  some  places,  thereby  subjecting 
appellee  to  thejexpense  of  restoring  it  to  its  proper  level.     It  is  shown  that 
the  bottom^of  the  reservoir  terminated   in   a  very  thick  ledge  of  rock,  and 
that  no  crack^or  seam   extended   through   this  stratum  of  stone.     It  is  also 
shown  that  the  removal  of   the  stone  required  the  use  of  the  very  heaviest 
explosive,  which  ordinarily  shattered  the  stone  below  the  point  where  the  ex- 
plosive was   placed,   as  well  ap  above,   and  upon  both   sides  of  the  blast. 
There  is  nothing  in  appellants'  contract  providing  that  the  rock   below  the 
bottom  of  the  basin  would  not  be  shattered,  nor  did  he  covenant  or  under- 
take to^remove  such  broken  rock  and  to  clean   out  or  make  water-tight  all 
seams  and  openings  in  the  natural  rock  below  the  floor  of  the  basin,  as  was 
assumed  by  appellee  in  his  contract  with  the  water  company.     In  fact  there 
was  no  stipulation   in   Hely's  contract  with  reference  to  the  condition  in 
which  thefrock  was  to  be  left  beneath  the  plane  of  122  feet,  9  inches,  outside 
of  that  portion  of  the  natural  rock  which  was  to  be  retained  as  a  foundation 
for  the  concrete  division  walls  and  columns.     Specification  9  provides  that 
there  shall  be  no  heavy   blasting  near  the  kerfs  made  by   the  channelling 
machines  so  as  to  disturb  the  natural  rock  which  was  to  be  left  as  a  founda- 
tion for  the  division  walls  and  columns,  and  this  would  seem  to  imply  that 
it  was  anticipated  that  in  other  portions  of  the  excavation  there  would  be 
chattered  rocks  below  the  bottom   of  the  leservoir.    Nor  is  there  anything 
in  applelants*  contract  which  looks  to  the  oonstruction  of  any  cement  or 
concrete  work  in  his  original  contract.     The  proof  as  to  these  items  is  large- 
ly made  up  of^the  testimony  of  expert  engineers.    Those  introduced   by  ap. 
pellant  testified  that  in  the  absence  of  an   express  stipulation   in  the   con- 
tract, it  was  not  the  duty  of  appellant  to  clean   up  the  bottom  of  the  reser- 
voir after  he  hadfgotten  the  required  depth  with  his  excavation,  or  to  bring 
it  up  on  allevel  by  the  use  of  concrete;  that  his  work  was  complete  when  he 
turned*over  the  basin  excavated  to  the  required  d^pth.     On  the  other   hand, 
appellee  introduced  a  number  of  witnesses  who  expressed  a  contrary  opinion. 
We  have  reached  the  conclusion,  however,  that   n  the  absence  of  an  repress 
covenant  requiring  appellant  to  perform  this  work,  that  he  was   improperly 
charjied  with  the  two  items  of  13,181.94  and  $3,010.40,  aggregating  $6,142.34. 

Appellees'  third  claim  is  that  by  the  failure  of  appellant  to  leave  the  bot- 
tom of  the  reservoir,  on  which  the  columns  required  by  specification  13 
were  to  be  erected,  in  the  condition  required,  that  he  was  compelled  to  ex- 
pend $911.05  in  preparing  the  foundation  for  these  columns.  Specification 
No.  !3  provided  for  the  erection  of  between  three  and  four  hundred  columns 
8.4  inches  in  diameter  and  about  twenty-one  feet,  eleven  inches  high,  which 
were  to  be  used  for  the  support  of   the  groined  concrete  arches  covering  the 
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'olaffe  jfrom  June  until  December,  a  period  of  twenty- seven  weeks,  will  not 
be  disturbed,  although  there  was  a  sharp  conflict  in  the  testimony  as  to  the 
terms  of  the  contract  and  the  value  of  the  services  rendered. 

2.  Competency  of  witness — In  this  action  to  recover  of  decedent's  adminis* 
trator  for  services  rendered  deceased  in  nursinii:  and  caring  for  him,  appel- 
lee was  a  competent  witness,  under  section  606  of  the  Civil  Code,  where  it 
appears  that  she  made  the  contract  with  the  daughter  of  deceased,  who  was 
alive  when  appellee  testified. 

3.  Instructions — In  this  action  to  recover  for  care  and  nursinir  of  appel- 
lant's decedent,  an  instruction  to  the  jury  that,  although  thev  may  believe 
from  the  evidence  that  Mrs.  Bradford,  a  daughter  of  deceased,  had  no  express 
authority  to  make  the  contract  claimed  by  appellee,  if  they  believe  from  the 
evidence  that  such  contract  was  made  and  entered  into  as  claimed,  and  was 
received  in  acceptance  of  services  rendered,  they  should  find  for  plaintiff, 
should  not  have  been  given  because  it  was  averred  in  the  answer  that  a  con- 
tract was  made  for  the  services  rendered,  but  if  the  instruction  had  any 
^effect  it  was  favorable  to. appellant,  the  defendant  in  the  court  below. 

Sweeney,  Ellis  &  Sweeney  for  appellant. 

I 

Miller  &  Todd  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee,  Mrs.  Stuart,  instituted  this  action  to  recover  $676,  as  com- 
l^ensation  for  services  rendered  by  her  to  B.  H.  Crutcher,  now  deceased,  in 
nursing  and  caring  for  him.  from  June  8,  1901,  to  December  8, 1901,  a  period 
of  twenty-seven  weeks,  at  125  per  week,  and  also  for  a  balance  of  1100,  on  a 
contract  for  boarding  him  from  February  11,  1901,  to  December  3,  li)01.  The 
jury  seems  to  have  disallowed  the  claim  for  $100  for  board,  as  they  rendered 
a  verdjct  for  $675.  the  exact  amount  of  the  claim  for  nursing.  The  plaintiff 
-claimed  that  there  had  been  no  contract  as  to  the  amount  of  compensation 
which  she  was  to  receive  for  nursing,  but  that  there  was  an  express  contract 
for  boarding,  and  the  amount  she 'was  to  receive  therefor.  The  defense  was, 
that  the  plaintiff  agreed  to  do  the  boarding  and  nursing  for  a  stipulated 
amount,  which  bad  been  paid. 

The  principal  ground  relied  upon  for  a  reversal  is,  that  the  verdict  is  fla- 
grantly against  the  weight  of  the  evidence.  There  was  a  sharp  conflict  in 
the  testimony  as  to  the  terms  of  the  contract  and  the  value  of  the  services 
rendered.  Under  our  system  of  jurisprudence,  it  was  the  peculiar  province 
of  the  jury  to  weigh  the  evidence  aud  determine  its  effect.  Mr.  Crutcher 
was  a  man  96  or  97  years  old  and  needed  great  care  and  attention,  and  Mrs. 
Stuart  seems  to  have  l)een  in  better  condition  to  render  this  service  than 
were  the  members  of  his  family.  He  lived  at  the  house  of  which  she  had 
possession.  We  think  that  Mrs.  Stuart  was  a  competent  witn»»ss  under 
section  fi06  Civil*Code  of  Practice.  Mrs.  Bradford  was  the  daughter  of  the 
decedent  and  as  his  agent  made  the  contract  with  the  plaintiff  and  is  inter- 
ested in  the  estate.  She  was  then  over  fourteen  years  of  age,  besides,  she 
was  living  when  Mrs.  Stuart  testified  in  the  case.  In  addition  to  that,  she 
testified  for  the  defendant. 

Among  others,  the  court  gave  instruction  No.  8,  which  reads  as  follows: 
^'Although  the  jury  may  believe  from  the  evidence  that  Mrs.  Bradford  had 
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the  decedent,  nnd   sole  devisee  under  the  will,  Mrs.  Cbloe  Bailey,  has  ap- 
pealed to  this  court. 

There  are  but  two  errors  insisted  on  by  appellant  as  a  basis  for  rerersal; 
first,  the  verdict  is  contrary  to  the  weight  of  the  evidence,  and.  second,  error 
of  law  embodied  in  the  instructions  given  by  the  court,  and  refusal  to  give- 
instructions  offered  by  appellant.     Of  these.  In  their  order 

The  grounds  for  setting  aside  the  will  of  the  decedent  were  undue  influ- 
ence and  mental  incapacity.  Conrad  Bailey  was  over  sixty  years  of  age.  He- 
wns  a  German  by  birth,  and  had  all  the  characteristics  of  that  industrious,, 
economical  and  strong-willed  race.  He  was  exceedingly  h»PPy  Jn  his  second 
marriage,  the  appellant  being  a  faithful,  loviugand  exemplary  wife;  but  he- 
also  loved  the  children  of  his  first  marriage,  and  two  wills  written  before 
the  one  in  question,  in  which  he  made  them  tenants  in  remainder  of  his 
whole  estate,  subject  to  the  life  estate  of  appellant,  testify  to  his  fixed  in- 
tention to  provide  for  them  as  well  as  her,  at  his  death.  About  a  year 
before  his  death,  the  testator  had  a  stroke  of  paralysis  from  which  he  never 
entirely  recovered,  and  the  extent  of  his  mental  incapacity  by  reason  of  the 
stroke  is  one  of  the  issues  in  the  case. 

At  the  outset,  we  may  as  well  say  that  we  are  deeply  fm pressed  with  the 
hardship  of  the  verdict  on  appellant;  the  dower  interest  in  the  small  estate 
left  by  her  husband  (about  four  thousand  dollars)  will  not  support  her,  and 
she  is  left  at  the  age  of  fifty-three  years,  when  the  power  to  labor  is  gone, 
without  a  maintenance.  But  there  is  evidence  that  the  will  was  procured 
by  the  influence  of  appellant  at  a  time  when  the  mind  of  the  testator  was 
greatly  weakened  by  disease,  and  when  he  was  entirely  dependent  upon  her 
love  and  care.  While  he  was  in  this  condition,  some  of  the  evidence  shows, 
that  she  was  bringing  to  tear  her  influence  to  procure  the  milking  of  a  will" 
along  the  lines  upon  which  this  is  written,  and  that  she  said  the  former 
will  did  not  suit  her,  and  she  intended  to  jjersevere  until  she  obtained  one 
that  confornipd  to  her  wis^hes.  Three  wills  were  written  by  the  testator 
between  the  stroke  of  paralysis  and  his  death;  two  of  them  gave  appellant 
.  the  life  est^ite  in  the  whole,  with  remainder  to  appellees;  the  last  gave  it 
aM  to  her  in  fee.  We  think,  if  the  jury  believed  appellees'  evidence— and 
this  was  their  province — there  is  enough  in  the  record  upon  which  to  predi- 
cate the  conclusion  that  the  will  was  procured  by  the  undue  influence  of 
apiK'llaut.  Undue  influence  is  a  relative  term;  what  would  rise  to  that 
dignity  under  one  condition,  might  sink  far  belnw  it  under  another.  The 
exerted  influence  of  a  wife  on  a  strong,  vigorous  husband  might  be  only 
modest  persuasion;  that  same  influence  upon  him  when  weakened  by 
disease,  and  dependent  upon  her  loving  ministration,  might  he  irresistible. 
The  jury  are  peculiarly  adapted  to  the  trial  of  these  delicate  nnd  perplexing 
questions  of  fact,  and  whatever  we  may  think  of  their  conclusion,  unless  it 
be  flagrantly  contrary  to  the  evidence,  we  are  not  authorized  to  substitute 
our  opinion  for  theirs.  The  same  r(»asoning  applies  to  the  question  of  men- 
tal competency.  There  wns  evidence  of  the  want  of  capacity  on  the  part  of 
the  testator  to  m^ii^e  a  valid  will,  and  whether  he  was  competent  or  not  was 
for  the  determination  of  the  jury. 

The  court  did  not  err  in  refusing  to  admit  evidence  that  half  cf  the  In- 
dlanola  street  property,  which  was  exchanged  in  part  for  the  farm,  belonged 
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to  appellant.  In  the  flr^t  place,  the  deed  was  the  best  eTidenoe,  and  this 
was  not  offered ;  in  the  second,  the  fact  that  she  owned  half  of  the  town 
property  threw  no  light  upon  the  issae  being  tried,  which  was  will  or  do 
will.  If  the  husband  invested  his  wife's  property  in  land,  taking  the  title 
to  himself  against  her  consent,  her  remedy  is  in  the  enforcement  of  the  re- 
sulting trust  under  the  exception  of  section  2353,  Kentucky  Statutes. 

The  instructions  given  by  the  court  are  in  legal  substance  the  same  a8 
those  offered  by  appellant.  There  is  some  difference  in  verbiage  and  in  the 
construction  and  finish,  but  the  central  principles  are  the  same.  The  fact  that 
the  first  two  directed  the  attention  of  the  jury  to  the  condition  of  the  testator's 
mind  at  the  date  of  the  will,  rather  than  the  time  of  its  execution  (there 
being  about  two  months  difference),  is  immaterial  under  the  facts  shown. 
The  testator's  mind,  whatever  its  condition,  was  uniformly  the  same. 
There  was  no  evidence  tending  to  show  that  it  was  better  at  one  time  than 
another;  if  there  had  been,  the  criticism  of  the  instructions  would  be  sound, 
but,  under  the  evidence  as  given,  no  substantial  injury  was  done  appellant 
by  the  error  indicated. 

Judgment  affirmed. 


RADFORD  V.  RADFORD. 
(Filed  October  11,  1901— Not  to  be  reported. ) 

1.  Husband  and  wife — Contracts  between— Where  a  husband  and  wife  en- 
tered into  articles  of  separaMon  to  the  effect  that  they  should  no  longer  llTe 
as  husband  and  wife,  and  each  renounced  all  right  which  might  prevail 
against  >  the  other  in  such  regard,  further  providing  that  no  restriction 
should  exist  against  the  other  as  to  place  of  residence.  After  the  separation 
the  husband  becoming  su.«;plcious  of  the  wife  as  to  her  chastity,  employed 
detectives  to  discover  and  bring  to  light  misconduct  upon  her  part  should 
any  exist,  and  being  furnished  by  them  with  evidence  which  appeared  to 
him  conclusive  of  her  unchastity,  instituted  suit  for  divorce,  alleging  that 
she  was  guilty  of  such  lewd  and  lascivious  conduct  as  rendered  her  unchaste. 
Held— That  if  the  testimony  of  the  witnesses  for  the  husband  was  true,  it 
established  his  contention,  but  the  testimony  of  the  wife  was  of  such  a  char- 
acter as  to  equal  in  iinportjince  the  testimony  of  the  husband,  und  if  true 
established  the  good  name  and  conduct  of  the  wife.  The  chancellor  dis- 
missed the  petition  and  this  court  cannot  say  that  he  erred  in  his  finding. 

2.  Officer  in  service  of  the  government— Residence  of  such  officer — Where 
the  residence  of  appellant  was  shown  to  have  been  in  Christian  county,  thai 
he  owned  property  and  paid  taxes  ihere,  and  had  never  claimed  a  legal  resi- 
dence elsewhere,  and  that  he  is  a  naval  officer  in  the  service  of  the  govern- 
ment, obeying  the  orders  of  his  superiors,  going  when  and  where  they 
direct,  he  cannot  be  said  to  have  a  home  elsewhere  than  the  one  he  left 
when  he  entered  the  service  of  the  government,  and  Christian  county  must 
be  held  to  be  the  legal  residence  of  appellant. 

James  Breathitt  and  Hazelrlgg,  Chenault  &  Hazelrigg  for  appellant. 

Downer  &  Russell  for  appellee. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant  and  appellee  are  husband  and  wife,  and  lived  together  as 
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tuoh  TiDtil  the  S8d  of  June,  1000,  when  they  entered  into  articles  of  separa- 
tion.  bj  which  it  was  agreed,  among  other  things,  as  follows:  "Upon  the 
execation  of  these  articles,  we  shall  no  longer  live  together  nor  cohabit  as 
husband  and  wife,  and  each  does  hereby  renounce  all  right  or  privilege 
which  might  otherwise  prevail  against  the  other  in  such  regard.  Each 
shall  be  at  liberty  to  hereafter  reside  and  remain  at  such  place  or  places  as 
we  may  respectively  determine,  being  free  to  change  fcuch  abiding  place  or 
places  as  necessity  or  caprice  may  require." 

The  appellant  is  a  naval  officer  in  the  service  of  the  United  States,  and 
was,  at  the  time  of  the  institution  of  this  action,  in  active  service  in  the 
Philippines.  The  appellee  is  the  daughter  of  a  naval  officer,  and  after  the 
execution  of  the  articles  of  separation  by  herself  and  husband,  took  up  her 
'abode  with  her  mother  at  a  bgardlng  house  in  the  city  of  New  York,  being 
No.  144,  West  Sixty-flfth  street  conducted  by  a  Mrs.  Humphries. 

After  the  separation  from  his  wife,  the  husband  becoming  suspicious  of 
faei  chastity,  employed  professional  detectives  through  the  Metropolitan 
Detective  Agency,  to  discover  and  bring  to  light,  if  it  existed,  ev(Uence  of 
her  guilt.  As  a  result  of  the  report  of  the  agency,  he  instituted  this  action 
in  the  Christian  Circuit  Court  for  a  divorce,  charging  his  wife  with  having 
been  guilty  of  such  lewd  and  lascivious  behavior  as  proved  her  to  be  un- 
■chaste,  and  also  with  adultery,  naming  one  Crane  as  co-iespondent.  The 
answer  placed  in  issue  all  the  allegations  of  the  petition,  including  the  resi- 
-dence  of  appellant  in  Christian  county,  Kentucky. 

The  testimony  in  this  case  is  exceedingly  voluminous,  making  a  transcript 
t>f  some  six  hundred  pages  and  anything  like  an  analysis  of  it  would  extend 
this  opinion  beyond  all  reasonable  bounds.  It  is  sufficient  to  say  that  the 
testimony  of  the  detectives  and  their  friends,  which  constitutes  appellant's 
{plaintiff's)  evidence,  if  it  is  true,  abundantly  establishes  the  allegations  of 
the  petition;  according  to  it,  appellee  is  little  better  than  a  common  prosti- 
tute, and  the  house  in  which  she  boarded  not  many  degrees  above  a  brothel. 
The  detectives  obtained  lodging  in  the  house  where  appellee  lived,  nnd  have 
<]etailed  with  precise  circumstantiality  saturnalian  orgies,  in  which  she  and 
her  companion  participated,  which  would  disgrace  the  dissolute  degeneracy 
of  the  orient  This  evidence  tends  to  pi-ove  that  the  keeper  of  the  boarding 
house,  appellant's  mother  and  all  the  boarders  in  the  house,  at  least  ac- 
-quiesced  in  the  crimes  of  appellee,  for  it  was  impossible  for  the  noisy  revel- 
ries and  open  prostitution  by  Mrs.  Badford,  her  female  friends  and  their 
paramours,  described  in  this  record,  to  have  taken  place  in  the  house  with- 
out the  knowledge  of  every  inmate.  Opposed  to  this,  on  l)ehalf  of  appellee, 
is  the  testimony  of  her  mother,  Mrs.  Emma  Robinson,  the  keeper  of  the 
boarding  house,  Mrs.  Hum]jhries,  and  all  of  the  boarders,  who  contradict 
the  witnesses  for  appellant  in  every  essential  particular.  While  this  evi- 
dence is,  necessarily,  negative  in  character,  it  is,  for  the  reasons  given,  as 
potent  as  If  it  was  affirmative;  for,  as  said  before,  the  debauchery  described 
"Was  of  such  a  nature  and  duration  as  to  preclude  the  possibility  of  its  hav- 
ing been  done  without  the  knowledge  of  the  boarders;  and  they  say  it  could 
not  have  taken  place  without  their  knowledge,  and  that  they  never  heard 
anything  of  the  kind,  or  saw  any  conduct  on  the  part  of  Mrs.  Radford  in 
consistent  with  that  of  a  virtuous  and  upright  woman. 
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davits  filed  to  the  effect  that  the  guardiaD  of  said  Infant  was  not  a  proner 
person  to  be  gnardlan.  to  summarily  remove  him  as  such  guardian  against 
his  objection  v^itbout  proceedings  Instituted  for  that  purpose,  and  such 
order  of  removal  was  void. 

9.  Guardian  ad  lltem-Confllctlng  interest  between  guardian  and  ward- 
Where  It  appears  that  the  Interest  of  the  Infant  and  guardian  are  in  conflict. 

.7f *  ?^^'        ^^^  '~'"'*  *°  "PP°""  "  K«»rdian  ad  litem  to  look  after  and 
aid  in  the  protection  of  the  Infant's  Interest. 

8.  Fraud  in  purchaser  of  homestead-Reoelver-Authority  to  nppolnt- 
Premature  actlon-The  guardian  ad  litem  having  filed  a  plea  alleging  a. 

S,"    "..  *"■  °'  P'^P*'*''  *"'  appellant  to  his  wife,  to  cheat  IheTnfant. 

appellee  it  was  error  In  the  court  to  make  an  order  directing  the  receiver  of 
the  court  to  take  possession  of  the  homestead  lot.  rent  it  out  and  collect  the 
rents,  and  apply  them  to  the  maintenance  of  the  Infant,  and  then  continue- 
the  case  without  ascertaining  what  Interest  the  Infant  o^  other  parties  had 
^^•^"'r'"^'  ""•'  ''"''°"'  *''*"«  '"«  occupant  of  the  homestead  an  op- 
K:  th'etLT^  a"nr'  '"'  ^"'^  ^""'  "^  "'"''  '^  '^""-"'^'  '"'^'^''^  "^ 

J.  M.  Roboraon  and  R.  L.  Greene  for  appellant;. 

A.  J.  &  N.  J.  Aiixier  and  Jas..  Soward  for  appellee. 

W.  C.  Marshall,  Warning  order  attorney. 

Appeal  from  Pike  Circnit  Court. 

Opinion  of  the  court  by  Judge  Nunn.   ' 

It  appears  that  one  Wlllian.  Willian.s  died  a  few  years  since,  leaving  sur- 

linl  T,"  ""T"*  ''"''•  """"^'  Williams,  an  Infant  son  by  her,  the  ap- 
pell^  and  our  chlldn-n  by  a  former  marriage,  all  of  whom  were  over  tL 
age  of  twenty-one  years  at  the  time  of  his  death 

r,Zl  IZ  *^  V"^'  •"  "'^  "^«»"'  «'  «  bouse  and  lot  in  the  town  of  Plkevllle, 
Tin^  ..  "'"  "*'""•'  "'  *"«  """'•  «'«  -'«""-  »•«'  ""»nt  child  re! 
W  fn^J"/.  "^'T'""  °'  """  P™""'-"  '•"•  "  y«"  °'  t'-".  ^h«"  «''«  «old 
the  Cr  rr':^.?'  '*"  ''^  ^^"'^  °'  *■«'  "°"  >«"  »"«  state  and  went  ta 
nnl?  M  T''  ^"■"'"""-     ^PP""""'   '""'^   P^^^-^-'ion   "f  thlH   property 

Pained  of  h""'  ""'  T"'"^'  "  ""'"  "'^  ""-  -''-  '''^  judgment  com 
piained  of  herein  was  rendered. 

siste«  .n'^t'l!!"""''  "  r  °'  """  "'""'"^•^'  P^^l^^'^J  the  interests  of  his  three 
sisters  in  this  property  and  instituted  this  action  against  appellant  by  whlct 

wh  le  f.  u  ?""'  "■'""  ""'  ^°  »'  •""  «•"»-  °'  '"^  -"to'  this  prope  S 
and  aS  rhatT"'  .J'  ^''""""*  '"'^"•'-^''-  <=-t«.vertlng  the  Calm! 
rpi^^nv  „n.   .w"  I    ""'"'  "'  """-"""^^  °'  '"«  -'"^-'^  homestead  in 

ZXedthatheT,  K    "   '•""   he  had  purchased   her  ■homestead,  " 

H  ta'rdrr'orhi'::^.^''' "- """  ^^'»^-  -'"^-^  ^-'-  --'■- 

clSm.n'!;  fn  f  T'"  "'""  "  ^""*'°"   ''«'^'"«  *°  ^  »>»«'«  »  P"ty  to  the  action 
U^^  whow   ''^^^"^^''"'^'•PPo'^ted  guardian  of  appellee  WilHewH: 

wrw-reLTn^f  ho  rT:  "'°'  '™"  °'  "«"•  -""  *»>'"  ^^  —  «'  the 
anZIiL  t"         K  homestead  in  this  property  and  the  sale  to  appellant,  it 

u«,,  rent,  and  profits  of  same  until  he  arrived  at  the  age  of  twenty-onl 
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years,  but  he  did  not  state  the  value  of  the  property.  He  also  alleged  in  bis 
.petition  that  the  four  adult  children  of  the  deceased  had  received  adTanoe- 
ments  from  their  father  In  money  and  property  to  the  value  of  11,000  each, 
•and  he  caused  them  to  be  made  imrties  to  the  action. 

They  answered,  denying  that  they  had  been  advanced  11,000  each  by  their 
Yather,  but  did  not  state  what  they  had  been  advanced.  Other  pleadlogs 
"were  filed  which  did  not  change  matters  in  any  material  way  nor  cure  the 
-defects  in  the  pleadings  previously  filed. 

On  the  2d  of  October,  1903,  the  court  made  the  following  order:  "AfiSdayit 
of  W.  H.  Fannery  filed,  also  affidavit  of  Harriet  Williams  filed.  And  upon 
motion  of  W.  H.  Flanneryi  attorney  for  said  infant's  interest,  and  the  court 
being  sufficiently  advised,  orders  that  W.  T.  Phillips,  the  present  guardian 
of  said  infant,  Willie  Williams,  is  not  a  proper  person- as  guardian  cf  said 
infant,  and,  therefore,  removes  him  as  said  guardian,  and  thereupon  ap> 
^ints  James  Sowards  as  guardian  ad  litem  for  said  infant,  Willie  Willlains, 
Who  being  present  accepts  said  appointment.  To  this  order  said  Phillips 
-objects  and  accepts." 

This  order  is  the  only  evidence  in  the  record  that  appellant  was  ever  the 
:guardian  of  the  appellee  and  even  if  he  was  the  guardian,  the  court  had  do 
power  or  jurisdiction  in  this  summary  way  to  remove  him.  Section  2039  of 
the  Kentucky  Statutes,  which  authorizes  courts  of  chancery  to  remove  guar- 
'dians  for  neglect  or  breach  of  trust,  does  ^ot  give  authority  to  the  court  to 
make  the  removal  on  ex  parte  affickivits  nor  without  proceedings  instituted 
against  the  guardian  for  that  purpose.  He  is  entitled  to  his  day  in  court. 
He  should  be  advised  of  the  charge  against  him  and  be  given  aD  oppor- 
tunity to  defend  himself.  That  part  of  the  order  removing  him  is  without 
«ny  effect,  but  it  does  not  follow  thnt  the  remainder  of  the  order  is  errone- 
ous or  void,  l^he  pleadings  in  this  »iRe  show  that  the  interests  of  appellant 
•and  the  infant  appellee  are  in  coiiUiut  and  it  whs  right  and  proper  in  the 
■court  to  appoint  a  guardian  ad  liieiii  tu  look  after  and  aid  in  the  protection 
of  the  infant's  interests. 

On  the  nth  of  October,  1902,  the  guardinn  nd  litem  filed  another  pleading 
in  the  case,  in  the  interest  of  the  appellee,  in  which  he  alleged  that  the  ap- 
pellant had  transferred  to  his  wife  several  thousand  dollars  worth  of  his 
property  and  was  carrying  on  his  business  in  his  wife's  name.  He  did  not 
state  in  specific  terms  that  appellant  was  insulveut,  but  he  did  state  that 
this  transfer  of  property  to  his  wife  and  the  conducting  of  business  in  her 
name  was  for  the  fraudulent  purpohe  of  cheating,  hindering  and  delaying 
his  creditors,  and  especially  oppellee.  Upon  this  showing,  the  court  made  an 
order  directing  the  commissioner  and  receiver  to  tjike  charge  of  this  house 
and  lot,  rent  it,  collect  the  rents  and  apply  them  to  the  education  and  main- 
tenance of  the  appellee,  and  continued  the  case.  From  this  order  dispos- 
sessing him  and  the  application -of  all  the  rents  for  the  benefit  of  appellee, 
the  appellant  appeals. 

We  are  of  the  opinion  that  the  court  erred.  The  issues  between  the  parties 
had  not  been  tried,  and  it  was  not  known  or  ascertained  what  interest  the 
-appellee  or  the  other  parties  had  in  this  house  and  lot.  Whether  appellee 
would  be  entitled  to  the  whole  as  a  homestead  or  not.  The  court  should 
tiave  fixed  a  day  in   the  term  giving  the  appellant  until  that  day,  time  to 
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make  a  bond  with  good  seourity  to  pay  the  whole  rent  or  such  portioD  of  it 
as  the  court  might  thereafter  adjudge,  according  to  the  rights  of  the  parties, 
and  in  the  event  he  failed  to  execute  the  bond,  then  to  have  directed  the 
commissioner  or  receiver  to  take  possession  of  the  property  and  rent  it,  col- 
lect the  rents  and  hold  same  subject  to  the  future  order  of  the  court. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the- 
cause  remanded  for  further  proceedings  consistent  herewith. 


GODSEY  V.  VIRGINIA  IRON,  COAL  AND  COKE  CO. 

.(Filed  October  12,  1904— Not  to  be  reported.) 

Conveyances— Husband  and  wife — Appellant  in  this  action  seeks  to  have 
deeil  declared  void.     She  is  a  married  woman  and  some  years  ago  conveye 
certain  mineral  rights  in  her  land,  her  husband  joining   in  the  conveyance. 
She  alleges  she  did  not  sign  the  deed  nnd  was  constrained  by  the  otTict^r  and 
the  agent  of  the  purchaser  to  do  so,  and  further  that  the  acknowledgement 
was   in   her  husband's  presence.     Appellee  was  an   innocent   purchaser  for 
value;  and  appellant's  contention  can  not  avail  for  the  reason  that  the  sec- 
tion   of  the  statute  relating  to  the  execution  of  deeds,  makes  such  a  deed  as 
this,  acknowledged  and  recorded  as  it  was.  effective  except  in  a  direct  attack 
brought  against  an   immediate  vendee.     Whether  the  wife  was  examined 
pursuant  to   section  S760  of  the  Kentucky  Statutes,  is  a  closed  question  a& 
against  innocent  strangers  to  the  transaction.  >] 

E.  E.  Hogg  for  appellant. 

B.  P.  Wooton,  Jesse  Morgan  and  R.  L.  Greene  for  appellee. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant,  a  married  woman,  and  her  husband  appear  to  have  executed  a 

deed  some  years  ago  conveying  certain  mineral  privileges  in  her  land.     Her 

her 
n^n^e  is  signed  by  mark,  thus:    "UrsuUey  x  Godsey. "    To  the  deed   there 

mark 

is  aoertiUcate  of  acknowledgment  in  due  form  by  the  clerk   of  the  county 

court.     This  suit  is  by  appellant  to  have  the  deed  declared  void,  because, 

she  alleges  s^e  did  not  sign  it,  and  was  constrained  by  importunities  of  the 

officer  taking  the  acknowledgment,  and   by  the  agent  of  the  purchaser  (the 

remote  vendor  of  appellee)  to  execute  the  deed. 

She  also  claims  that  the  acknowledgment  was  in  the  presence  of  her  hus- 
band, and,  therefore,  contrary  to  the  requirement  of  the  statute  providing 
for  privy  examination.  Appellee  is  shown  to  have  been  an  innocent  pur- 
chaser for  value.  It  bought  the  mineral  interest  in  question  from  the  per- 
son shown  by  the  records  to  be  its  owner,  and  piiid  full  value  fur  it.  It  waa 
purchased  and  p?iid  for  after  an  examination  of  the  record,  nnd  without 
knowledge  of  the  facts  relied  on  by  appelh&nt  to  avoid  it.  Appellant's  con- 
tentions are  unavailing,  for  the  following  reasons: 

Ist.  It  is  not  material  whether  she  signed  the  deed  in  person  If  she  au- 
thorized another  to  sign  h^r  name  to  it,  and  he  did  it  in  her  presence,  she 
Bubeequently  acknowledging  the  act  to  bebers,  in  the  manner  required  by 
law,  it  is  as  effectual  as  if  she  had  in  fact  signed  it. 
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referred  to,  placed  in  the  hands  of  a  reoeiver  or  oommlssioDer  to  the  end 
(bat  such  accounts  and  claims  as  can,  may  be  collected  and  the  money  dis- 
tributed to  the  creditors  of  David  Wilson. 

This  court  decided  that  the  effect  of  the  judgment  of  April,  1901,  created  a 
Tocancy  in  the  position  of  assignee.  They  y/ere  discharged  from  further 
service  and  their  sureties  released  from  further  responsibility.  There  can 
be  no  valid  objection  to  having  a  receiver  or  the  master  commissioner  take 
charge  of  these  booiss  and  claims  and  if  possible  collect  them  for  the  benefit 
of  the  creditors  of  David  Wilson.  If  no  competent  person  will  accept  the 
position  as  receiver,  the  court  can  assign  the  duty  to  the  master  commis- 
sioner. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  consistent  herewith. 


FIELDS,  &c.  V.  FISH  &  CO. 

(Filed  October  12,  1904— Not  to  be  reported.) 

Mortgage — Description  of  property  in— A  statement  in  a  mortgage  setting 
out  the  description  of  property  as  **My  entire  undivided  one-tench  interest 
In  about  265  acres  of  land,  also  my  entire  undivided  one- tenth  interest  in  the 
personalty  of  £.  J.  Bawlings,  deceased,  of  Harrison  county,  Kentucky,"  was 
suflSciently  descriptive  of  the  mortgagor's  property.  It  was  an  easily  ascer- 
tainable matter  what  the  estate  consisted  of  and  the  mortgage  indicated 
where  the  land  was  situated  and  from  whom  qnd  how  its  title  was  derived. 

J.  J.  Osborne  for  appellants. 

D.  Bradley  Shawhan  for  appellees. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  case  turns  upon  the  sufficiency  of  the  following  description  of  prop- 
erty contained  in  a  mortgage:  "My  entire  undivided  one- tenth  interest  in 
about  266  acres  of  land,  also  my  entire  undivided  one-tenth  interest  in  the 
personalty  of  £.  J.  Kawliugs,  deceased,  of  Harrison  county.  Kentucky." 

It  is  contended  and  was  so  decided  by  the  circuit  court,  that  the  descrip- 
tion of  the  land  was  too  indefinite  to  admit  of  any  identification:  that  rights 
of  others  have  intervened  can  not  affect  the  sufficiency  of  the  description, 
because  if  it  is  too  vague  to  identify  any  parcel  of  land,  it  could  not  be  no- 
tice to  intending  purchasers  or  creditors,  and  for  that  reason  could  not  be  a 
protection  to  the  mortgagee.  After  the  rights  of  others  had  attached,  pos- 
sibly because  the  deacription  was  too  indefinite,  if  it  was,  it  would  be  too 
late  to  make  it  good  by  amendment  to  relate  back  to  the  original  transac- 
tion. Such  would  be  to  set  traps,  against  which  the  most  wury  could  not 
hope  to  survive. 

**That  is  certain  which  can  he  made  certain,"  does  not  mean  that  an  im- 
perfect or  ineffectual  instrument  can  be  made  good  by  the  execution  of 
another,  based  upon  the  original  consideration  and  transaction.  But,  if 
from  the  Information  imparled  by  the  document  in  question,  an  inquirer 
could  reasonably  learn  of  the  truth  by  investigation  aliunde  the  maxim  ap' 
plies.     We  construe  the  language  of  the  description  under  consideration  to 
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SAMPSON  V.  COMMONWEALTH. 
(Filed  October  12,  1904— Not  to  be  reported.) 

1.  Criminal  law— In  this  action  against  appellant  for  murder,  where  his 
contention  was  that  the  killing  was  accidental,  he  complains  that  the  courts 
did  not  define  malice  aforethought.    This  was  not  prejudicial  to  him  because- 
a  definition  of  this  term  would  have  been  beneficial  to  the  Commonwealth 
by  calling  the  attention  of  the  jury  to  the  fact  that  malice  aforethought,  as:, 
applicable  to  the  facts  proven,  means  something  more  than  malice^  ill  will 
or  hatred,  especially  when  no  ill  will  or  bad  feeling  had  been  shown  to  exist 
from  appellant  to  deceased. 

2.  Conduct  of  Commonwealth's  attorney— The  criticism  of  appellant  upon 
the  Commonwealth's  attorney  in  reading  from  law  books  and  a  paper  in 
argument,  is  not  borne  out  by  the  bill  of  exceptions,  nor  does  it  appear  that 
that  oflBcer  gave  to  the  jury  an  erroneous  meaning  of  the  term,  malice  afore- 
thought, as  complained  of  by  appellant. 

Hevarln  &  Woodwards  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  JudgQ  Nunn. 

This  is  an  appeal  from  a  judgment  of  the  Ohio  Circuit  Court,  rendered  at 
its  May  term,  1904,  convicting  appellant,  Sampson,  of  the  murder  of  one 
George  Cox,  and  fixing  his  punishment  at  confinement  in  the  penitentiary 
for  life. 

Appellant  contends  that  this  conviction  was  erroneous  for  the  reason,  first, 
that  tHere  was  no  evidence  showing  any  ill  will  or  hatred  on  his  part  toward 
the  deceased;  that  the  evidence  showed  that  they  hnd  been  on  friendly  terms 
up  to  the  time  of  the  killing;  second,  the  court  erred  in  its  instructions  to 
the  jury,  and,  third,  on  account  of  the  misconduct  of  the  Commonwealth's 
attorney  in  his  closing  argument  to  the  jury. 

The  sui)Sttince  of  the  evidence  upon  which  the  conviction  was  had  was  as 
follows:  That  on  December  23,  1V)03,  some  twenty-five  or  thirty  young  men 
and  wouien  attended  a  dance  given  at  the  residence  of  one  Kennedy  in  Ohio 
county,  Kentucky.  Appellant,  accompanied  by  Miss  Edith  Bryant,  arrived 
at  the  party  about  dark.  While  there  he  drank  some  whisky,  having  brought 
a  bottle  With  him.  According  to  the  testimony  of  Miss  Edith  Bryant,  ap- 
pellant was  to  dance  every  set  with  her.  She  danced  a  set  with  him,  and 
when  he  claimed  the  next,  she  informed  him  that  she  would  dance  that 
time  with  another  young  man.  He  said  "if  you  dance  with  him  I  will 
break  up  the  d — n  dance,"  and  then  told  the  girls  to  get  their  wraps,  that 
by  G— d  he  waR  going  home.  Other  witnesses  said  he  said  that  he  was 
going  to  break  up  the  G — d  d— n  dance,  and  then  was  going  home.  Miss 
Bryant  did  not  dance  with  the  other  young  man,  but  took  her  seat  beside 
the  appellant  during  this  set.  At  this  time  some  of  the  young  men  were 
out  Id  the  yard  wrestling,  and  appellant  went  out  to  where  they  were,  and 
sime  hard  words  passed  between  him  and  some  of  the  young  men  In  the 
yard.  He  then  returned  to  the  room,  which  was  full  of  young  people,  and 
walked  from  one  side  of  the  room  to  the  other,  and  then  sat  down,  looking 
angry.    Directly  he  jumped  up,  looked  at  the  lamp  for  a  short  time,  and 

vol.  26—42 
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COOPER,  SB.  V.  COOPER,  JR,  &c. 
(Piled  Ootober  IS,  IMM-Not  to  be  reported. ) 

1.  LdndB—Ejeotment— Proof— Where  two  brothera  in  1800,  made  a  verba 
«iabaDge  of  land,  eaoh  taking  possession  of  the  parcel  ezohanged  for  b] 
bim.  and  oontlnned  to  hold  under  such  exchange  for  tevea  years,  when  oni 
of  theiu,  wichoat  the  knowledKO  of  the  other  and  without  bis  conseDt,  con 
vejed  to  a  son  the  part  held  by  bis  brotber,  an  aotton  In  ejectment  by  thi 
Kin  can  not  be  maintained,  the  eon  knowing  (bat  his  uncle  wan  In  pnssea 
sloD  of  the  property  and  that  hU  father  had  never  offered  any  terms  towan 
regolndlug  t be  trade.  In  this  oaeb  upon  the  cloEie  of  the  t«sClman;  a  per 
«mpcory  InstrucCon  should  have  been  Klven  to  Sad  for  defendant. 

2.  Same — In  this  action,  the  cause  having  been  referred  to  equity  anc 
proof  havlnfi  been  taken  by  tbe  commissioner,  aelde  from  mattere  of  prooi 
ae  betiTeen  the  brothpr^  ns  to  the  status  of  cheir  acoounts.  each  against  thi 
other,  the  appellee  should  have  been  required  to  pay  the  costs  of  the  aottoT 
la  ejectment,  to  the  time  when  the  jury  were  discharged  and  the  action 
traDBferred  to  equity. 

B.  F.  Bennett  and  W.  J.  Worthlngtoo  for  appellant.     - 

W.  J.  A.  Rardin  for  appellees. 

Appeal  from  Greenup  Circuit  Court 

Opinion  of  the  court  by  Judge  Nunn. 

R.  W.  Cooper  and  J,  W.  W.  Cooper,  Sr.,  are  brothers.  J.  W.  W.  Cooper, 
Jr.,  Is  a  son  of  B.  W.  Cooper. 

In  the  year  1891)  these  brothers  made  a  verbal  .exchange  of  land,  B.  W.  rS' 
nelTlng  from  his  brother  200  acres  of  land  on  the  east  side  of  Tygart's  oreel 
■nd  J.  W.  W.,  Sr.,  receiving  140  acres  on  the  west  side  of  this  oreek.  Eacl 
lock  possession  of  the  loud  received  In  exchange  and  managed  and  operated 
It  as  If  It  were  hie  own  from  that  Ctme  until  tbls  litigation  arose. 

In  the  year  180T,  R  V.,  wttbouc  the  knowledge  or  consent  of  his  brother, 
oonvejed  to  bis  son,  J.  W.  W.,  Jr.,  this  140  acres  of  land  which  he  bac 
placed  his  brother  In  possession  of,  under  the  verbal  eiobange.  This  sor 
brought  an  action  In  ejectment  against  his  uncte,  the  appellant,  altbougli 
he  knew  at  the  tloie  he  accepted  the  deed  and  brought  the  action  that  hli 
node  was  in  possession  under  this  verbal  excbaoge  made  with  his  father, 
and  also  knew  that  bis  father  was  In  possession  of  the  premlsea  reoelvecl 
from  hla  uncle  and  hod  never  offered,  upon  any  terms,  to  rescind  the  trade, 
Appellant  pleaded  thai  the  son  bad  received  no  title  by  the  conveyance  tc 
him,  and  that  the  deed,  made  under  the  olrcumstnnces  stated,  whs  champer' 
tons  and  void.  He  also  offered  to  carry  out  the  trade  on  his  part  with  bli 
brother,  and  tendered  a  deed  for  the  land  which  he  bad  traded  to  hla  brother. 

A  jury  was  empaneled  to  try  this  action  In  ejectment.  When  the  evidence 
was  Introduced  and  heard,  the  appellant  moved  the  court  to  give  a  peremp. 
torr  lastruction  to  the  jury  to  find  for  him.  This  Instruction  the  court  re' 
fnsed  to  give,  but  upon  what  principle  we  are  unable  to  perceive.  Then  b; 
agreeuietit  of  parties  the  Jury  was  discharged  and  the  cause  was  transferred 
to  equity  and  by  proper  pleadings  R.  W.  was  made  a  party  to  the  action. 
The  brothera  Hied  pleadings,  each  claiming  that  the  other  owed  him  a  large 
•um  tor  rent,  timber  out  and  removed,  and  (or  valuable  and  lasting  Im- 
proTementB  eaoh  made  on  the  land  received  from  the  other.    A  great  many 
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the  cost  of  this  action  in   ejectment  to  the  time  when,  the  jury  was  dis- 
charged and  the  action  transferred  to  equity.  • 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  aAd  the 
cause  remanded  with  directions  to  the  lower  court  to  render  judgment  as 
herein  indicated. 


THE  U.  S.  FIDELITY  AND  GUARANTY  CO.  v.  CARTER,   &c. 
(Filed  October  12,  1904— Not  to  be  reported.) 

1.  Jurisdiction — Pleading  and  amendment— In  this  action  the  summons 
npon  the  original  petition  was  served  upon  one  of  the  defendants  in  Jeffer- 
son county,  he  being  there  temporarily.  Subsequently  appellant  filed  what 
it  termed  a  "reformed  and  amended  petition  in  equity"  and  process  upon 
this  was  Issued  and  served  upon  all  of  the  defendants  at  their  homes  in 
Morgan  and  Magoffin  counties.  In  answering  the  original  petitiion,  appel- 
lees expressly  stated  that  they  were  not  answering  the  reformed  and 
amended  petition,  because  of  the  question  of  jurisdiction,  and  moved  that 
service  on  the  latter  pleading  be  quashed,  which  motion  was  sustained  by 
the  court  and  the  action  dismissed  as  to  it. 

3.  Same— The  general  rule  is  that  if  an  amended  pleading  presents  a  new 
and  distinct  cause  of  action  from  that  presented  in  the  original  pleading, 
as  was  the  case  here,  theie  should  be  service  of  process  on  the  amendment, 
and  the  action  of  the  court  in  sustaining  the  motion  to  quash  the  service  of 
summons  and  dismiss  the  action  as  to  the  reformed  and  amended  pleading, 
was  proper,  as  the  lower  court  was  without  jurisdiction  upon  the  amend- 
ment. 

Bodley,  Bask  in  &  Flezner  for  appellant. 

H.  L.  Stone  for  appellee. 

Appeal  fyom  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinicn  of  the  court  by  Judge  Nunn. 

One  John  S.  Carter  was  elected  sheriff  of  the  county  of  Morgan  for  four 
years,  his  terra  begining  January,  1898.  The  appellees  became  his  sureties  on 
his  bonds  for  the  first  year  or  two  of  his  term,  and  the  appellant  for  the  re- 
molnder.    He  defaulted  by  failing  to  pay  to  the  State  of  Kentucky  its  reve- 
nue on  the  assessment  for  the  year  1901.    He  and  the  appellant  were  sued  in 
the  Franklin  Circuit  Court,    and   the   Commonwealth   recovered  of  them 
about  15,000,  which  appellant  paid.     The  appellant   instituted  an   action 
against  appellees   in  the  Jefferson  Circuit  Court,  for  contribution.     All  the 
appellees  resided   in  the  counties  of  Morgan  and  Magoffin  and  were   there 
served  with   process,  except  appellee   J.  D.  Whiteaker,  who   was   served   in 
Jefferson  county,  when  there  temporarily.     This  petition  was  filed  February 
14,  1903.     On  the  81st  of  March,  1903,  appellant  filed  what  it  termed  a  "re- 
formed and  amended  petition  in  equity."    In  this  pleading  the  statements 
made  in  the  original  petition  were  reiterated,  and  another  and  an  additional 
■cause  of  action  was  stated,  to  wit,  that  the  sheriff,  John  S.  Carter,  had  de- 
faulted In  falling  to  pay  out  the  county  revenue  collected  by  hhn  as  ordered, 
to  five  or  six  persons,  naming  them,  in  all  amounting  to  81,750,  which  it 
had  been  compelled  to  pay,  and  asked  judgment  against  all  the  appellees  for 
Ihelr  proportion   thereof.      Summons  were   issued   on    this   reformed   and 
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conductor  jast  after  the  iDJuries  oomplained  of  were  inflicted,  were  com- 
petent, because  they  were  a  part  of  the  res  gestae;  the  statements  being  "Let- 
him  lay  there  and  go  to  h— 1. ' ' 

S.  Same — Where  the  conductor  was  aslsed  if  he  had  made  statements  to  th& 
effect  that  he  remembered  that  a  man  had  fallen  off  the  car,  and  said  to 
liim  keep  still  and  say  nothing  about  it,  and  denied  having  made  such  state- 
ments, but  the  person  to  whom  they  were  alleged  to  have  been  made  stated 
that  the  conversation  was  had  as  related.  This  case  can  not  be  reversed  for 
this  even  if  it  were  error  for  the  reason  that  appellant  did  not  object  to  its- 
introduction  nor  move  to  exclude  it  from  the  jury. 

3.  Same— Instructions— An  instruction  in  this  action  telling  the  jury  that 
''unless  they  find  notwithstanding  the  negligence  of  the  plaintiff,  the  de- 
fendant by  agents  and  servants  could  have,  by  the  exercise  of  ordinary  or 
any  degree  of  care,  prevented  said  accident,  then  they  will  find  for  the 
plaintiff,"  was  objectionable,  and  the  court  should  have  given  an  instrao- 
tion  defining  the  degree  of  care  and  diligence  required  of  railroad  oompanieB 
in  the  carrying  of  passengers. 

L.  J.  Crawford  for  appellant. 

George  Washington  and  Howard  M.  Benton  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  appeal  is  from  a  judgment  of  14,178  against  appellant  in  favor  of  ap- 
pellee on  account  of  personal  injuries  received  by  Lambert  Biegler  while 
being  carried  as  a  passenger  on  one  of  appellant's  cars. 

The  evidncee  of  appellee  conduced  to  prove  the  following  facts:  Appellant 
ran  cars  on  what  is  known  as  the  "Patterson  street  line,"  and  ever  since 
its  establishment  many  years  ago  and  up  to  the  date  of  the  injuries  com- 
plained of,  it  had  been  the  daily  habit  of  Lambert  Biegler,  an  old  citizen  of 
Newport,  to  ride  upon  this  line  morning  and  evening  in  going  to  and  re- 
turning from   his  work   in  Cincinnati,  O.,  the  cars  stopping  at  Pearl  and 
Broadway  streets  in  the  latter  city  to  let  him  off  when  going  to  work.     On 
the  morning   in  question,  Biegler,  with   three  others,  stood  upon   the  rear 
platform,  on   account  of  the  crowded  condition  of  the  car.     The  conductor 
was  also  upon  the  rear  platform.     Arriving  at  a  point  near  Penrl  and  Broad- 
way, Biegler  plainly  indicated  by  words  and   action,  that  he  desired  to  get 
off  at  his  customary  place.     He  took   his  position  for  that  purpose,  with  one 
hand  on  the  lateral  bar  attached  to  the  car,  and  with  the  other  grasping  the 
upright  bar  at  the  rear  of  the  platform.     The  car  "slowed  up"  as  if  about 
to  stop  at  the  usual  place,  just  south  of  the  south  intersection  of  Pearl  and 
Broadway.    Just  before  it  reached  a  full  st.op,  and  before  Biegler  attempted 
to  step  from   the  car,  but  was  merely  preparing  himself  for  that  purpose, 
the  car  gave  a  sudden  "jerk"  or  "lunge"  forward,  throwing  Biegler  to  the 
ground  with  great  violence,  and  seriously  injuring  and  crippling  him;  that 
he  was  confined  to  his  bed  for  about  three  months  and  walked  for  a  long^ 
time  thereafter  on  crutches,  and  at  the  time  of  the  trial  his  right  leg  was 
shorter  by  about  an  inch  than  the  other,  and  was  smaller  in  circumference 
by  an  inch  or  more;'  that  his  medical  bills  amounted  to  more  than  |50. 

Appellant's  conductor  in  charge  of  the  car  stated  that  he  did  not  know 
that  Biegler  was  on  the  car,  and  did  not  know  that  he  desired  to  get  off  at 
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perilous  position  in  time  to  ha've  and  could  have  prevented  the  injury  to 
him  and  failed  to  do  so,  then  they  will  find  for  the  plaintiff." 

Appellee  contends  that  even  if  instruction  No.  2  on  contributory  neglect 
was  erioneous,  it  could  not  have  been  prejudicial  to  appellant,  because,  as 
claimed  by  him,  there  was  not  the  slightest  evidence  showing  contributory 
negligence  on  the  part  of  the  appellee.  He  is  correct  so  far  as  the  eye  wit- 
nesses to  the  accident  or  injury  are  concerned,  but  appellee's  counsel  over- 
looks the  statements  of  the  conductor  who  carried  Biegler  to  his  home,  and 
the  car  inspector,  who  claim  that  Biegler  said  to  them  that  his  injury  was 
caused  by  his  stepping  off  of  the  car  while  it  was  in  motion.  Biegler  denied 
these  statements,  but  the  jury  had  a  right  to  consider  all  the  evidence  and 
give  it  the  weight  to  which  it  was  entitled,  and  this  idea  should  have  been 
presented  to  them  by  an  instruction  on  contributory  negligence. 

On  the  next  trlaJ,  the  court  should  give  an  instruction  defining  the  degree 
of  care  and  diligence  required  of  railway  companies  in  the  carriage  of 
passengers,  as  defined  in  the  cases  of  the  Louisville  Bailway  Go.  v.  Park,  Q6 
Ey.,  5S0;  Louisville  City  Railway  Co.  v.'Weams,  80  Ky.,  420,  and  the  same 
V.  Monoque,  90  Ky. ,  369. 

For  these  reasons  the  jud^tnent  is  reversed  and  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 


LOUISVILLE  HOTEL  CO.  v.  KALTENBBUN. 
(Filed  October  18,  1904— Not  to  be  reported.) 
Forcht  &  Field  and  O'Neal  Ss  O'Neal  for  appellant. 
C.  C.  Hieatt  and  H.  M.  Johnson  for  appellee. 
Appeal  from  Jefferson  Circuit  Court. 
Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing : 

The  rule  is  that  the  promise  by  the  employer  to  repair  within  a  reasonable 
time  after  notice  by  the  servant  of  the  danger,  places  the  risk  on  the  em- 
ployer and  the  servant  may  recover  if  a  reasonable  time  has  not  elapsed, 
unless  the  danger  is  so  imminent  or  manifest  that  one  of  ordinary  prudence 
would  not  have  continued  in  service.  (McDowell  v.  C.  &  S.  W.  B.  B.  Co., 
10  Ky.  Law  Bep..  209;  Wood  on  Master  and  Servant,  section  878.)  The 
opinion  was  not  intended  to  lay  down  a  different  rule. 

The  instructions  of  the  courton  the  trial,  properly  followed  the  rule. 


ILLINOIS  CENTBAL  B.  B.  CO.  v.  ELLIOTT. 

(Filed  October  13,  1904— Not  to  be  reported.) 

Railroads— Damages— Fellow  servants — Appellee  claims  to  have  been  In- 
jured by  Waggoner,  a  bridge  supervisor  In  employ  of  appellant.  The  evi- 
dence was  conflicting  and  was  properly  left  to  the  jury.  The  men  were 
engaged  in  clearing  a  wreck  and  while  Waggoner  was  Elliott's,  the  appel- 
lee's superior,  he  was  at  the  time  engaged  In  the  same  work  and  the  com- 
pany Is  not  responsible  for  the  injury  of  Elliott  by  reason  of  Waggoner's 
negligence,  unless  his  negligence  was  gross.    It  was  error  for  the  court  to 
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allow  the  jury  to  find  for  Elliott  if  the  injury  was  caused  by  Waggoner's 
negligence,  and  not  instruct  the  jury  that  there  must  be  gross  negligence  of 
the  superior  to  render  defendant  liable. 

H.  P.  Taylor,  Pirtle  &  Trabue  and  J.  M.  Dickerson  for  appellant. 

M.  L.  Heaverin  and  E.  M.  Woodward  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  May  16,  1903,  there  was  a  wreck  at  McHenry,  on  appellant's  road. 
Appellee  Elliott  w.s  a  carpenter  in  its  service,  working  under  a  foreman, 
and  W.  C.  Waggoner  was  supervisor  of  bridges  and  buildings,  and  as  suob 
had  charge  of  these  men,  being  superior  in  authority  to  the  foreman. 

Waggoner  took  the  men  to  the  wreck  and  was  in  charge  of  them  after  thef 
reached  the  wreck,  although  the  wrecking  foreman  had  general  charge  of 
the  wrecking  operations.  Waggoner  directed  Elliott  to  go  under  a  ooach 
that  was  off  the  track,  with  wrenches  and  a  hammer  and  disconnect  the 
brake.  While  Elliott  was  working  'under  the  car,  according  to  bis  testi- 
mony, Waggoner  went  around  to  the  front  of  the  car  to  disconnect  the 
brake  and  in  doing  this,  after  he  got  the  nut  off  of  the  handle  of  the  brake 
beam,  he  snatched  the  beam  four  or  five  time  with  force,  causing  it  to  flf 
back  and  strike  Elliott  violently  in  the  side  of  his  stomach  producing  hernia. 
This  is  Elliott's  statement. 

Waggoner  says  that  he  was  simply  holding  a  light  •and  did  not  snatch  the 
beam  at  all,  and  that  Elliott  was  in  no  way  hurt.     It  is  very  clear  from  the 
evidence  that  Elliott  is  very  badly  ruptured,  but  there  is  proof  that  he  was 
ruptui*ed  before,  although  he  testifies  that  he  had  been  operated  on  for  this 
and  had  been  entirely  relieved.     While  the  evidence  was  conflicting  it  was 
properly  left  to  the  jury.     Waggoner  was  not  a  fellow  servant  with  Elliott. 
He  was  Elliott's  superior,  under  whose  orders  Elliott  was  working;  although 
Waggoner  was  himself  subject  to  the  order  of  the  wrecking  foreman  while 
working  at  the  wreck.     But  while  Waggoner  was  the  superior  of  Elliott  and 
not  a  fellow  servant,  he  was  at^  the  time  engaged   in   the   same  work  with 
Elliott  and  the  company  is  not  responsible  for  Elliott's  injury  by  reason  of 
the  negligence  of  Waggoner,  unless  his  negligence  was  gross.     (I.  C.  R.  R- 
Co.  V.  Coleman,  22  Ky.  Law  Rep.,  878;  Board  v.  C.  &  O.  R.  R.  Co.,  24  Kt. 
Law  Rep.',  1079,  and   ca.ses   cited. )    The   court   allowed  the  jury  to  find  for 
the  plaintiff  if  Elliott  was  injured  by  the  negligence  of  Waggoner  and  failed 
to  instruct  them  as  held   in  the  cases  cited  that  there  must  be  gross  negli- 
gence on  the  part  of  the  superior  to  render  the  defendant  liable.     This  was 
error,  and  we  can  not  say  that  it  was  not  prejudicial.     Whether  the  negli- 
gence of  Waggoner  was  gross  is  a  question     for  the  jury    under  all  facts 
and  circumstances. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


NUTALL,  &0.  V.  NUTALli.  67^ 

m 

NUTALL,  &o.    V.  NUTALL. 

(Filed  October  13,  1904— Not  to  be  reported. ) 

Lands — CoDveyanceB — Correction  of  deeds — The  appellee  purchased  fronk 
appellants  a  track  of  land,  paying  for  it  out  of  ber  separate  and  individual 
funds.  The  title  was  conveyed  by  a  deed  executed,  which  provided  that  th» 
land  should  be  hers  during  her  natural  life,  but  that  at  her  death  it  should 
be  held  by  her  husband  during  his  life  and  at  his  death  to  descend  to  her* 
heirs.  In  an  action  by  her  to  correct  the  deed,  she  alleged  that  she  was.  not 
present  when  it  was  diawn,  and  that  by  mistake  of  the  draftsman  she  was. 
given  a  life  estate  when  she  should  have  been  given  a  fee-simple,  subject  to. 
the  life  estate  of  her  husband  in  the  event  he  should  survive  her.  The 
grantors  and  the  draftsman  all  testified  that  the  deed  did  not  conform  ta 
the  intentions  of  the  parties.  Held— That  the  chancellor  properly  corrected, 
the  deed,  and  that  parol  evidence  was  competent  to  establish  the  mistake. 

Turner  &  Turner  for  appellants. 

W.  S.  Pryor  for  appellee. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  15th  day  of  April,  1897.  the  appellee,  Olive  Nutall,  the  wife  of  W. 
L.  Nutall,  purchased  from  the  appellants,  M.  A.  Nutall  and  J.  P.  NutalU 
the  following  boundary  of  land  in  Henry  county  on  the  Newcastle  and  Car- 
rolton  turnpike,  bounded  as  follows:  "Beginning  at  a  point  in  the  middle 
.of  said  pike  corner  to  land  of  I.  W.  McGinnis,  thence  with  his  line  north  56^ 
degrees  east  87  poles  to  a  stone  corner  to  same;    thence  north  81  p^  degrees, 
east  108  poles  and  22  lengths  to  a  stone  corner  to  same;  thence  57K  degrees 
east  126  poles  17  lengths  to  a  stake  corner  to  same  in  Cravens  line;  thence- 
north  d7]4  degrees  west  124  2-5  poles  to  a  stone  corner  to  Cravens  in  Kober- 
son's  line;  thence  south  51  degrees  west  fi6!^i  poles  to  a  stake  corner  to  T.  P. 
Foree;  thence  north  19\4  degrees  west  87 'j  poles  to  a  point  in  the  middle  of 
the  Port  Royal  pike;  thence  with  same  south  28^  degrees  west  20  poles  to. 
its   junction  with   the  Newcastle  and  Carrolton  turnpike;  thence  with   said 
latter  pike  south  4  degrees  east  110.58  poles  to  a  point  opposite  to  a  walnut, 
tree;  thence  with  sari^e  south  8  degrees  west  155  poles  to  the  beginning." 

There  was  excepted  from   this   boundary  879i  acres  which   had   been  pre- 
viously sold  and  conveyed  by  the  grantors  to  Mrs.  T.  D.  Cravens  on  the  7th 
of  August,  1896,  leaving  178V^  acres  which  passed  by  this  conveyance.     The^ 
purchase  money,    S8,500,  was  all  paid  by  Mrs.    Olive  Nutall  out  of  her  sep- 
arate and  individual  funds.    The  title  to  this  tract  of  land  was  conveyed  by 
a  deed  executed  by  the  vendors  to  Mrs.  Olive  Nutall  during  her  natural  life^ 
with   a  provision  that  at  hei  death  it  was  to  be  held  by  her  husband,  W.  L. 
Nutall,  during  his  natural  life,  and  at  the  death  of  both  was  to  go  to  the 
heirs   of  Mrs.  Olive  Nutall.     On   the   10th   of   September,  1904,  Mrs.  Olive^ 
Nutall  brought  this  actfon  against  the  appellant's,  the  grantors  in  the  con- 
veyance to  her,  and   her  husband,  in  which   she  alleged   that  she  was  not 
present  when  the  deed  was  executed,  and  that  by  mistake  of  the  draughts- 
man, she  was  only  given  a  life  estate   in   the   property  instead  of  the  fee- 
simple,  subject  to  a  life  estate  in  favor  of  her  husband,  W.  L.  Nutall,  in  the. 
event   he  should  survive  her,  and  she  filed  with  her  petition  a  deed  drawn 
in  accordance  with  what  was  the  intention  of  the  parties  at  the  time,  and. 
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asked  that  the  grantors  should  be  required  to  execute  same  and  correct  the 
error  made  In  the  orlgiial  deed.  The  defeqdants,  M.  A.  Nutall  and  herhua- 
batid,  J.  P.  Nutall,  answered  that  it  was  their  inte^ition  to  have  the  land 
'Conveyed  to  the  plaintiff  in  fee,  subject  to  a  life  estate  in  favor  of  her  hus- 
band in  the  event  he  survived  her  and  that  they  were  willing  to  execute  the 
^eed  tendered  with  plaintiff's  petition,  rectifying  the  mistake,  provided  they 
'had  the  power  to  do  so  and  would  not  be  responsible  to  the  heirs  of  plain- 
•tiff.  The  deposition  of  J.  P.  Nutall,  W.  L.  Nutall  and  H.  K.  Bourne,  the 
yiraughtsnian  of  the  deed,  were  taken  and  they  all  testified  that  the  original 
deed  did  not  conform  to  the  intentions  of  the  parties.  Under  this  showing 
the  chancellor  adjudged  that  the  mistake  made  in  the  deed  of  September, 
1897,  should  be  corrected  and  a  new  deed  rectifying  the  mistake  of  the  old 
one  should  be  executed  by  the  grantors  therein,  and  the  defendants  have 
-appealed  to  this  court  and  raise  the  question  as  to  whether  the  chancellor 
had  jurisdiction  to  correct  the  mistake  of  the  draughtsman  in  the  original 
deed,  and  also  as  to  whether  it  was  competent  to  establish  the  mistake  hy 
):arol  evidence.  This  question  was  fully  considered  by  this  court  in  the 
leading  case  of  Worley  v.  Tuggle,  &c.,  67  Ky.,  168,  and  it  was  decided  that 
when  by  mistake,  oversight,  or  fraud  a';deed  did  not  conform  to  the  real 
t:ontract  of  the  parties,  the  chancellor  could  reform  it  on  satisfactory  parol 
evidence,  and  then  enforce  a  specific  performance  of  the  contract  aocordfng 
to  the  real  intention  of  the  parties.  Numerous  authorities  were  cited  to 
support  the  conclusion  there  reached  and  this  case  has  since  been  uniformly 
followed  by  this  court;,  the  last  case  in  which  the  question  was  passed 
upon  being  Kendall  v.  Crawford,  25  Ky.  Law  Rep.,  1824. 
Judgment  afl^rmed. 


COMMONWEALTH  v.  ILLINOIS  CENTRAL  R.  R.  CO. 

(Filed  October  13,  l<K)i.) 

1.  Indictment— Nuisance— Obstructing  street— The  circuit  court  sustained 
'a  demurrer  to  an  indictment  which  alleges  that  in  the  county  of  Carlisle, 
and  in  the  town  of  Bardwell,  **at  the  time  of  committing  the  nuisance  here- 
inafter complained  of,  there  was,  and  yet  is,  a  certain  public  street,  same 
being  a  common  highway  in  said  town,  called  Jennings  street,  and  which 
is  the  first  public  street  in  said  town  which  crosses  the  Illinois  Central  Rail- 
road Co. 's  railroad  tracks  on  the  north  side  of  the  passenger  depot  of  said 
company  in  said  town  *  *  ♦  and  that  said  railroad  company  on  February 
20,  1904,  before  the  finding  of  this  Indictment,  and  on  divers  other  days  and 
times  within  twelve  months  last  prist,  unlawfully  and  injuriously  did  put 
and  place  its  freight  cars  in  and  across  paid  street  and  did  then  and  on  other 
days  and  times  there  unlawfully  and  injuriously  permit  and  suffer  the  said 
freight  cars  to  be  and  to  remain  in  and  upon  said  public  street  and  comnron 
highway  at  said  cro.ssing  of  said  railroad  tracks,  for  an  unnecessary  and  un- 
reasonable length  of  time,  to  wit,  for  the  space  of  half  an  hour  on  each  of 
the  days  aforesaid,  whereby  the  public  street  and  common  highway  afore" 
«aid  for  and  during  the  whole  time  aforesjiid,  was  wholly  obstructed,  so 
that  the  citizens  of  this  Commonwealth  were  prevented  from  passing  and 
using  said  street  *  *  ♦  to  the  great  injury  of  and  common  nuisance  of  all 
the  citizens  of  the  Commonwealth,"  etc.  Held— That  the  indictment  is 
good,  and  that  although  the  charge  in  the  indictment  is  general,  the  Com- 
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monwealth  must,  on  the  trial,  be  required  to  elect  to  prosecute  for  the  ob. 
structioD  on  a  certain  occasion,  and  that  it-  can  not  prove  a  number  of 
obstructions  on  different  days,  and  submit  them  all  to  the  jury.  The  in- 
dictment is  certain  that  the  offense  was  committed  on  Jennings  street  at  a. 
certain  point,  and  by  the  placing  of  freight  cars  across  said  street. 

2.  Election—When  to  be  made — The  rule  seems  to  be  that  the  election, 
should  be  made  before  the  defendant  opens  his  defence.  If|  the  defendant  is 
surprised  on  the  trial,  or  if  before  the  trial  opens  he  is  unable  to  know  what 
he  is  to  meet,  the  court,  in  the  exercise  of  its  discretion,  can  require  the 
election  to  be  made  in  advance,  so  that  no  injustice  may  be  done  and  a  fair 
trial  bad  on  the  merits  of  the  case. 

W.  H.  Hester,  N.  B.  Hays  and  L.  Mix  for  appellant. 

Pirtle  &  Trabue  and  Bobbins,  Thomas  &  Bridgewater  for  appellee. 

Appeal  from  Carlisle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  circuit  court  sustained  a  demurrer  to  the  following  indictment  an(* 
dismissed  the  prosecution:  "The  grand  jurors  of  the  county  of  Carlisle,  in. 
the  name  and   by  the  authority  of  the  Commonwealth  of  Kentucky,  accuse, 
the  Illinois  Central  Railroad  Co.  of  the  offence  of  *  committing  and  creating 
and  maintaining  a  common  and  public  nuisance,'  committed  in  manner  and. 
form  as  follows,  to  wit:    The  said  Illinois  Central  Railroad  Co.  in  the  said 
county  of  Carlisle  on  the  20th  day  of  February,  1904,  and  before  the  finding 
of  this  indictment  is  and  was  for  many  years,  a  corx)oration   duly  incor-  ' 
porated  by  the  laws  of  the  State  of  Illinois,  and  that  on  said  dny  and  on 
divers  other  days  and  times  and  for  many  years  continuously  and  habitually- 
did  operate,  maintain  and  run  a  railroad  in  and   through  the  corporate, 
limits  of  the  town  of  Bardwell,  in  the  county  aforesaid,  that  at  thn  time  of 
committing  the  nuisance  hereinafter  mentioned  there  was  and  yet  is  a  cer- 
tain public  street,  same  being  a  common   highway  in   said  town  aforesaid»^ 
called  Jennings  street  and  which  is  the  first  public  street  and  common  high- 
way in  said  town  of  Bardwell  which  crosses  the  said  Illinois  Central  Rail- 
road Co.  's  railroad  tracks  upon  the  north  side  of  the  passenger  depot  of  said, 
company  in  said  town :    that   said  street  is  a  common   highway  used  for  all, 
the  good  people  of  said  State,  with  their  horses,  buggies,  wagons  and  car- 
riages, to  go,  return,  pass,  repass,  ride  and  labor,  at  their  free  will  and, 
pleasure;  and  that  said  railroad  company,  on  said  day  and  times  aforesaid, 
and  within  twelve  months  last  past,  unlawfully  and  injuriously  did  put. 
and  place  its  freight  cars  in  and  across  said  street  aforesaid,  and  did  then, 
and  on  the  other  said  days  and  times  there  unlawfully  and  injuriously  per- 
mit and  suffer  the  said  freight  cars  to  be  and  to  remain  in  and  upon  the. 
said  public  street  and  common  highway  aforesaid,  at  said  crossing  of  said: 
railroad  tracks  aforesaid,  for  an   unnecessary  and  unreasonable  length  of 
time,  to  wit,  for  the  space  of  a  half  an  hour  on  each  of  the  days  aforesaid,, 
whereby  the  public  street  and  common  highway  aforesaid  for  and  during 
the  whole  time  aforesaid  was  wholly  obstructed,  so  that  the  citizens  of  this. 
Commonwealth  were  prevented  from  passing,  and  repassing  and  using  8ai<^ 
street  and  common  highway  aforesaid,  as  they  have  a  right  and  have  the. 
wont  to  do;  to  the  great  injury  and  common  nuisance  of  all  the  citlzLens. ot* 
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ILLINOIS  CENTRAL  R.  R.  CO.  v.  MoMANUS'  ADM'R. 

(Filed  October  18,  1904. ) 

1.  Witness— DisquallfloatloD—CoDyioted  of  burglary— iDStructions—Wbere 
a  witness  who  had  been ,  convicted  of  burglary,  testified  in  a  case,  it  was 
error  in  the  court  to  instruct  the  jury  that  '*the  unsupported  testimony  of 
an  infamous  witness  was  not  sufficient  upon  which  to  found  a  verdict."  A 
conviction  of  one  for  burglary  does  not  disqualify  him  as  a  witness,  and 
while  it  was  corai)etent  to  prove  the  fact  of  his  conviction,  for  the  purpose  of 
discrediting  him,  the  jury  were  the  sole  judges  of  the  weight  to  which  his 
testimony  was  entitled.  •  - 

9.  Two  new  trials— Verdict  not  sustained  by  the  evidence— Under  Civil 
Code,  section  341,  prohibiting  the  granting  of  more  than  two  new  trials  on 
the  ground  that  the  verdict  is  not  sustained  by  the  evidence,  this  being  the 
third  trial  and  verdict  for  appellee,  we  feel  constrained  to  attirm  the  judg- 
ment and  it  is  so  ordered. 

Wheeler  &  Hughes  and  Pirtle,  Trabue,  Doolan  &  Cox  for  appellant. 

J.  W.  Worten  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  opinion  in  this  case  upon  the  former  appeal,  reported  in  24  Ky.  Law 
Bep.,  81,  contains  a  full  statement  of  the  pleadings  and  testimony  upon  the 
first  trial  of  this  action,  and  it  is  unnecessary  to  state  them  again.  A  judg- 
ment in  favor  of  the  appellee  was  reversed  on  that  appeal  upon  the  ground 
of  insufficient  evidence,  and  the  failure  of  the  trial  court  to  grant  a  new  trial 
upon  the  ground  of  newly  discovered  evidence.    Upon  the  return  of  the  case 

« 

to  the  lower  court  the  trial  again  resulted  in  a  verdict  for  the  api)ellee, 
which  WAS  set  aside  and  a  new  trial  granted,  chiefly  upon  the  ground  that 
it  was  not  sustained  by  the  evidence.  A  third  trial  also  resulted  in  a  ver- 
dict for  appellee,  but  for  a  smaller  sum,  which  we  are  again  asked  to  re- 
verse upon  the  ground  that  it  was  the  reefnlt  of  passion  and  prejudice  and 
not  sustained  by  sufficient  evidence. 

In  both  of  the  last  trials,  Sam  Hooks,  one  of  the  parties  who  was  on  the 
train  at  the  time  of  the  death  of  plaintiff's  intestate,  was  introduced  as  a 
witness  for  appellant  and  testified  in  substance  that  one  of  appellant's  em- 
ployes came  to  the  point  where  he  and  decedent  were  on  the  train,  and  asked 
them  if  they  had  any  money;  that  he  responded  that  he  had  25  cents;  that 
decedent,  replied  that  h^  had  none;  that  he  then  told  him  he  must  be  off  the 
train  by  the  time  he  camo  back;  that  the  train  slowed  up  and  decedent 
stepped  off,  saying  that  be  could  get  into  an  empty  box  car.  •  The  testimony 
of  this  witness  flatly  contradicts  the  other  testimony  introduced  by  the  de- 
fendant that  they  did  not  know  of  the  presence  of  either  of  the  parties  who 
boarded  the  train  that  night.  The  instructions  given  upon  the  last  trial 
were  made  to  conform  to  the  suggestion  in  the  former  opinion,  and  we 
think  correctly  stated  the  law  of  the  case.  In  addition  thereto  in  instruc- 
tion No.  5,  the  court  told  the  JU17  that  the  "unsupported  testimony  of  an 
Infamous  witness  was  not  sufficient  upon  which  to  found  a  verdict. "  It 
developed  upon  this  trial  that  Robert  Craig,  plaintiff's  chief  witness,  sub- 
sequently to  the  first  trial  of  the  case,  had  been  convicted  and  sentenced  to 
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COURT  OF  APPEALS  OF  KENTUCKY. 

CITY  OF  COVINGTON  v.  KENTON  COUNTY,  &o. 

SAME  V,  SAME. 
(Filed  OctotKT  IS.  1U(M— Not  to  be  reported.) 

The  flrft  of  these  action B  Is  an  agreed  ca^  filed  Id  the  Kenton  Circuit 
Coi/n  In  tWse  words:  Is  the  city  ot  CovlnRton  required  to  provide  and 
maintain  suitable  offloea  for  the  use  of  the  county  judjje.  county  clerk, 
county  jailer,  sherlB,  aseessor  and  other  county  otHclals,  without  eipense  to 
the  oounty  ol  Kenton ;  or,  oonversely  stated,  is  Kenton  county  liable  to  the 
dty  ol  Covington  Tor  rent  of  ofSoes  provided  tor  its  oQlulale  by  the  olty  of 
Covington  within  said  city?  In  the  Sfcutid  case,  the  city  filed  an  ordinary 
action  aitnlnEt  the  county,  alleging  that  it  had  furnished  the  circuit  court 
room  and  the  offices  connected  therewith  for  two  yearn,  which  were  of  the 
reasoDable  rental  of  Stl.OUO  per  annum,  and  prayed  for  a  mandamus  against 
the  fiscal  court,  requiring  them  to  levy  a  tax  to  pay  the  city  IIS, 0  0  rent 
therefor.  Upon  due  consldi^rnliiin  of  all  Ihe  Rtatiit^rii.  genenil  and  special. 
beailDtc  upon  Ihe  qiK'StloliS  InvoUeii,  the  court.  Holdgi-ThBt  the  city  of  CoT- 
Inston  nut  bt'intt  the  ccuinly  sent  of  Kenton  county,  the  fliual  court  is  a  l>ody 
of  llnilieil  jiirls<llctlnn.  and  Is  only  autborlze<l  tu  si'cure  a  sutDclent  jail  and 
a  cooidirtuble  place  for  huIdlUK  court  at  the  county  seat,  and  la  without  au- 
tMhrlty  to  levy  u  tni  to  p^iy  rent  for  bnlldings  used  for  public  purposes  at 
Covington,  or  M  provide  n  court  room  or  tho  necessary  offices  foP  the  public 
county  officials  at  Covington,  by  buying  land  there  or  erecting  them. 

F.  J.  Hanlon  for  appellant. 

F.  M.  Tracey  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 
'  Opinion  of  the  court  by  Judge  Hobson, 

The  Srat  of  these  aotlona  Is  an  agreed  case  flled  In  the  Kenton  Circuit 
Court  In  these  words: 

"Tiie  question  submitted  to  the  court  for  decision  Is  as  follows: 

"la  the  olty  of  Covington  required  to  provide  and  maintain  suitable  offices 
for  the  use  of  the  oounty  judge,  oounty  clerk,  county  jailer,  sheriff,  assessor, 
and  other  county  officials,  without  expense   to   the  oounty  of  Kenton;  or 
vol.  26—13 
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ooDverael;  stated,  is  EentoD  oouiiCt  liable  to  the  city  of  Covington  for  kdC 
of  offices  provided  for  Its  officlalB  b;  the  cl^  of  Covington  wltbln  said  cltjt 

"FACTS. 

"By  the  act  of  the  in<D«raI  assaniblj  of  JnnuniT  SB,  1810,  the  coiintj  of 
Kenton  wae  «Bttibllshed,  unil  Id  pursuance  of  the  provisions  of  snid  net,  the 
-county  seat  nas  loc^ited  at  Independence,  n  small  Mnn  nhout  ten  miles  troni 
the  citj  of  Covington.  Said  town  of  Indepenilence  has  tjcen,  since  the  eetsb- 
lishnient  of  this  county,  and  atlll  Is,  thu  county  sent  of  Kenton  <K>iinty:  by 
an  act  of  the  general  assembly  of  December  30,  I8C1,  nud  February  13,  ISAfi. 
certain  terms  of  the  count.y  court  are  held  In  Covington ;  snld  ofTlcen  herein- 
above mpnlioned  are  nt  present  occupying  otHces  In  the  cUy  building  erected 
by  the  city  of  Covington.  By  the  acta  of  the  genernl  (iRseiubly  of  inHO,  i^B!. 
18Si^,  ISW  nud  18811,  copies  of  which  nets  are  hereto  attached  a?  |Nirt  hereof. 
the  city  of  Covington  was  required  to  provide  and  malotiiln  oflices  tor  county 
-oCQclals  In  the  city  of  Covington,  and  pursuant  to  these  enactments,  the  cil? 
has,  until  the  early  part  of  the  present  year,  provided  and  maintained  uBIces 
tor  these  olllcials  without  eipenae  to  the  county.  The  city  of  Covington  li 
DOW  claiming  that  these  old  acts  have  been  repealed  by  the  acts  of  ISBl-a  3, 
said  acts  being  now  contalnjd  In  sections  1833  to  1885,  Inclusive,  of  the  Ken- 
tucky ijlnCutes.  and  that  it  1^  entitled  to  rent  from  the  county  for  the  offices 
whl^h  it  has  provided  for  its  oQlclols.  An  agreement  has  been  reached, 
fixing  the  amount  of  rent  to  be  paid  In  the  event  that  the  colinty  Ik  legally 
oblixated  to  maintain  these  offioes  In  the  city  of  Covington. 

"Upon  theue  facts  the  judgment  of  the  court  Is  prayed  upon  the  question 
submitted,  with  such  orders  as  may  by  the  court  be  deemed  proper. ' ' 

In  the  second  case  the  city  filed  an  ordinary  action  against  the  county 
alleging  Ihnt  It  had  furnished  ihe  circuit  court  room  and  the  offices  con- 
neecreit  therewith  for  two  years,  which  were  of  the  i-easonable  rental  value 
of  tfl.nOO  per  annum;  (hat  the  Imuse  was  hniit  by  the  city  at  the  cost  of 
taSA.lHll),  and  1hat  the  third  Hoor  was  occupied  liy  the  circuit  court  room  and 
tha'olher ottices  r.'f erred  to;  that  the  county  had  paid  the  city  no  rent  thirefln 
and  judgment  was  prayed  for  a  mandamus  against  ihe  flscal  court  requiring 
them  to  levy  a  tax  to  pay  the  city  the  sum  of  tl^.OUO  for  the  rent  of  the  cir- 
cuit court  ruum  and  olliues  referred  to,  > 

The  circuit  court  gave  judgment  In  favor  of  Kenton  county  In  both  casrt, 
and  the  city  of  Covington  iippi-nls. 

All  the  courts  were  held  at  Independence,  ih"  county  sejit,  from  the  estab- 
lishment of  the  county  until  the  year  IHfiO.  By  Ihe  act  of  February  SI,  IXSO, 
three  terms  a  year  of  Ihe  Kenton  Circuit  Court  were  required  to  lie  held  in 
the  city  of  Covington,  wiien  tlie  city  council  of  Covington  provided  a  court 
room,  a  clerk's  oltice  and  jail,  and  Ihe  judge  upon  IJerson^l  Insiiectlon  wns 
satisfied  thurewllh.  By  Ihe  act  of  December  3(1,  18.il,  the  presiding  judge  of 
the  Kenton  County  Court,  In  addition  to  the  terms  held  nt  Independent 
was  required  to  hold  (our  terms  a  year  In  Ihe  city  of  Covington.  Bv  the 
act  of  February  l:<,  I  bali.  It  was  provided  that  the  judse  of  the  Kenton  County 
Court  should  annually  hold  twelve  terms  in  the  city  of  Covington,  to  beheld 
ere,  at  certain  times.  It  was  also  provided  that  (be 
t  should  keep  a  distinct  docket  at  Covington,  and  that  the  cleik 
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should  keep  an  office  there  at  snch  place  as  the  oltj  might  provide,  in  which 
office  he  should  keep  the  records  of  the  county  court.  It  was  further  pro- 
vided that  every  process  should  be  returned  at  Covington.  By  the  act  of 
February  2,  1858,  offenders  charged  with  violating  the  law,  when  the  offense 
was  committed  in  Coving  too,  should  be  committed  to  the  Covington  jail, 
and  by  the  act  of  February  16,  I860,  the  county  clerk  was  ]:equired  to  record 
in  the  office  at  Covington,  deeds,  mortgages,  etc.,  of  real  estate  situated 
within  a  certain  part  of  the  county.  The  people  of  Covington  desired  the 
court  held  in  the  city,  and  to  secure  this  were  willing  to  furnish  the  court 
room  and  necessary  offices  so  as  to  avoid  objection  by  Kenton  county  to  the 
additional  expense  that  would  have  been  entailed  on  it,  if  it  had  been  re- 
<]ulred  to  fnrni.sh  two  sets  of  public  buildings.  It  was  also  provided  the 
■certain  cost  of  conducting  courts  there  should  be  paid  by  the  city  so  as  to 
impose  no  ndditionul  burden  in  this  regard  on  Kenton  county.  Taking  all 
the  acts  together,  we  think  they  necessnrlly  meant  that  the  county  court 
was  to  be  held  at  the  cuurthouse  in  Covington ;  that  the  courthouse  and  jail 
were  to  be  furnished  by  the  city  ond  that  the  offices  necessary  for  the  county 
officials  to  perform  the  duties  required  of  them  were  also  to  be  furnished  by 
the  city.  For  something  like  forty  or  flfty  years  the  city  has  acted  upon 
this  construction  of  the  acts;  for  it  has  furnished  the  county  officials  with 
these  offices  and  the  court  room,  but  it  is  now  contended  that  these  acts  are 
repealed  by  the  act  of  1892  in  reference  to  fiscal  courts.  (Kentucky  Statutes, 
sections  1838-1885.)  By  section  1839  the  fiscal  courts  shall  hold  their  sessions 
at  the  county  seat  of  their  respective  counties  and  shall  have  jurisdiction  to 
levy  each  year,  for  county  purposes,  a  poll  tax  on  each  male  and  an  ad 
valorem  tax  on  all  property  subject  to  taxation.  By  section  1840,  the  fiscal 
court  has  jurisdiction,  among  other  things,  "to  erect  and  keep  in  repair 
necessary  public  buildings,  secure  a  sufficient  jail  and  a  comfortable  and 
convenient  place  for  holding  court  nt  the  county  seat. "  By  section  980, 
Kentucky  Statutes,  It  is  also  provided  as  follows:  "That  in  counties  having 
a  population  of  less  than  one  hundred  and  fifty  thousand,  and  which  consti- 
tute separate  judicial  districts,  the  circuit  courts  shall  be  in  continuous  ses- 
sion, and  shall  be  held  in  cities  of  the  second  class,  where  there  be  such 
cities,  but  the  judge  of  such  courts  shall  hold  part  of  such  sessions  at  the 
county  seat  of  the  county  where  the  same  is  not  such  city,  such  part  not  to 
be  less  than  two  weeks.  If  the  business  of  the  court  require  so  long,  in  Feb- 
ruary, June  and  October  of  each  year." 

Whether  the  local  acts  refehred  to  are  repealed  or  still  in  force  is  not  a  new 
question  in  this  court.  In  Nienaber  v.  Tarvin,  104  Ky. ,  149,  the  circuit 
court  had  made  an  order  requiring  the  city  council  to  make  certAln  alteia- 
tions  in  the  courthouse  building  in  Covington.  They  disobeyed  the  order, 
and  one  of  the  questions  raised  on  the  appeal  was  whether  there  was  a  legal 
obligation  on  the  city  to  provide  and  keep  a  suitable  court  room,  clerk's 
office  and  other  offices  necessary  for  the  holding  of  the  circuit  court  in  that 
city.  The  court,  after  considering  the  previous  legislation,  held  that  the 
city  of  Covington  was  legally  bound  to  keep  the  court  room  and  offices  con- 
nected  therewith  in  proper  condition.  This  case  arose  in  1898  under  the 
present  statutes.  The  city,  however,  relies  en  thR  case  of.  Richardson  v 
Boske,  111  Ky.,  893,  as  laying  down  a  different  rule.    In  that  case  the  quesl 
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feiiBe,  with  the  additional  court  facilities  which  it  desired.  To  obtain  these 
fiMlHties,  the  city  agreed  to  furnish,  and  did  furnish,  the  necessary  court 
room,  jail  and  public  offices  for  the  transaction  of  the  public  business.  By 
the  present  statute  the  benefits  which  the  city  thus  received,  and  the  bur- 
dens which  it  thus  assumed  as  to  these  buildings,  are  left  as  they  were 
before.  If,  in  the  future,  hardship  or  inequality  of  burdens  results  calling 
for  legislatlye  action,  it  is  within  the  legislative  discretion  to  give  a  remedy 
by  repealing  the  local  acts  placing  the  burden  on  the  city  and  enlarging  the 
powers  of  the  fiscal  court  in  the  premises;  but  this  so  far  ic  has  not  done. 
The  Judgment  In  each  case  is,  therefore,  afflimed. 
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TOMLIN  v,  MORRIS. 
(Filed  October  18.  1904— Not  to  be  reported.) 

1.  Contracts— Usury — Appellant  and  appellee  entered  into  a  contract  by 
which  the  former  deeded  to  the  latter  certain  lots  for  a  recited  consideration, 
«nd  the  further  consideration  that  the  former  should  purchase  another  lot 
from  Lizzie  Cotton,  in  order  that  appellee  might  purchase  same  in  install- 
ments, and  it  was  further  provided  that  certain  installments  should  be  imid 
without  interest,  a  certain  sum  payable  monthly,  which  he  paid  until  he  had 
paid  tl,150,  when  he  filed  this  action  charging  that  the  contract  was  usurious, 
and  praying  that  appellant  be  required  to  convey  the  property  to  him.  The 
relief  was  adjudged  and  properly  so,  as  it  seems  that  it  was  a  contrivance  to 
"evade  the  statute  against  usury. 

8.  Same— The  rule  is  that  as  part  of  the  consideration  for  the  sale  of  prop- 
erty any  rate  of  interest  which  may  be  agreed  on  may  be  charged  and  en- 
forced until  the  maturity  of  the  debt,  after  that,  only  legal  interest  shall  be 
-collected.  The  contract  in  this  case  was  terminable  at  the  pleasure  of  either 
party  because,  by  the  giving  of  the  notice  provided  for  in  the  contract,  the 
^700  provided  for  could  have  been  required  to  have  been  paid  and  the  con- 
tract terminated. 

J.  S.  Gaunt  and  James  Hemphill  for  appellant. 

Glore,  Dlckerson  &  Clayton  for  appellee. 

Appeal  from  Boone  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  May  10,  1808,  appellant  and  appellee  entered  into  the  following  written 
"Con  tract : 

"Know  all  men  by  these  presents,  that  Elmer  E.  Morris  having  this  10th 
-day  of  May,  18ft8.  deeded  to  J.  G.  Tomlin,  lots  1715  and  1716  in  South  Er- 
langer  subdivision,  Kenton  county,  Ky.,  for  the  sum  of  $200,  being  a  nom- 
inal consideration,  and  the  further  consideration  that  said  J.  G.  Tomlin 
should  purchase  lot  1717  adjacent  thereto  from  Lizzie  Cotton  on  which  is 
situated  one  ^ree  room  frame  dwelling  house,  in  order  that  said  Morris 
nalgbt  have  the  privilege  of  purchasing  same  in  installments,  the  convey- 
ance to  said  J.  G.  Tomlin  of  lots  1716  and  1716  being  made  by  said  Morris  to 
Indemnify  said  Tomlin  against  loss  should  said  Morris  fail  or  refuse  to  meet 
the  obligation  of  this  bond  hereinafter  set  forth:  Now,  therefore,  and  in 
-coDslderution  of  $700  to  be  paid  the  said  J.  G.  Tomlin  in  installments  of  $10 
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be  enforced  because  the  creditor  may  oollecC  his  money,  and  If  he  does  not' 
do  so  he  can  not  demand  more  than  leftal  Interest  for  the  forbearance.  (Mo- 
Cann  v.  Uell,  7(1  Ky..  ilB;  Warton  v.  Warton,  5  Kj.  Low  Rep.,  303.)  In  the 
case  before  ub  we  cannot  presume  that  Tomlln  paid  Lizzie  Cotton  more  than 
trOO  for  the  property;  for  by  the  terms  of  the  contract  Morrle  could,  by 
giving  htm  thirty  days'  notice,  demand  a  conveyance  of  thu  entire  property 
by  paying  blm  tTOO,  with  legal  Interest.  The  contract  also  expressly  states 
that  Tomlln  should  purobaeu  the  Cotton  property  In  order  that  Morris  mlxhc 
faa^e  the  privilege  of  purchasing  the  same.  The  deed  which  Morris  executed 
to  Tomlln  for  bis  ttvo  lots  were  In  leKal  effect  only  mortgages  to  secure 
Tomlln  lo  the  payment  of  the  money  referred  to,  Tomlln  also,  by  giving 
thirty  days  notice,  could  require  the  tTOO,  with  legal  Interest,  to  be  paid,  and 
thue  terminate  the  contract.  The  contract,  therefore,  was  terminable  at  the 
pleasure  of  either  of  the  parCleB  on  thirty  days  notice.  When  this  notice  was 
not  given  it  is  apporuct  that  Tomlln  was  forbearing  to  give  the  notice  to 
aeoure  the  higher  rate  i,f  interest  upon  his  money.  While  the  contract  te 
unnsuai  in  form,  It  seeme  to  as  clear  It  was  simply  a  device  to  avoid  the 
statute  against  usury.  The  three  lot*  were  tn  equity  the  property  of  Morris 
subject  to  the  Hen  of  (TOO.  By  the  cuntrncC  he  was  made  to  pay  rent  on  the 
property  and  the  t'Ol)  hore  no  interust  until  one  or  the  other  of  the  parties 
gave  thirty  days'  notice,  anil  then  the  debt  would  bear  legal  interest.  If  by 
such  a  device  the  statute  against  usury  could  be  evaded,  it  would  soon 
become  a  dead  letter.  For  this  reason  the  courts  have  always  declined  to 
lay  down  any  general  rule  upon  the  subject  and  have  left  every  case  to  be 
determined  upon  Its  own  faots  under  the  principles  above  quot«d. 
Judgmeent  afllrmed. 


WBATHEB,  &c.  v.  STACY. 
(Filed  October  18,  1904— Not  to  he  reported. ) 

1.  Insumnoe — BeneDclaiT— Change  of— John  M.  Stacy  procured  an  insur- 
ance of  (l.iMX)  on  hla  lite,  pnyabte  to  bis  wife  nt  his  death,  Thpre  was  a  pro- 
Tislon  in  the  policy  which  authorized  a  change  In  the  beneflcinry,  and  he 
made  appellants  l>enell claries  instead  of  his  wife,  they  being  his  creditors, 
Blld  OS  additional  consideration  they  were  to  pay  the  premiums  and  were  to 
pay  the  father  of  Insured  150(1  of  the  policy  at  the  death  of  iniiured.  At  the 
death  of  insured  his  wife  Instituted  suit  against  Che  beneflciariea  to  recover 
the  amount  they  had  collected  on  the  policy,  and  the  verdict  and  JudRinent 
were  In  her  favor  for  the  full  amount.  Held— That  the  Insured  had  the 
right  to  ohnngif  the  beneficiary,  and  had  the  right  to  substitute  creditors  as 
|}eDeflclarlee  for  their  protection,  as  they  would  have  hud  an  Insurable  inter- 
est In  his  life.  Flis  father  also  had  such  an  interest  because  of  his  relation- 
ship and  the  father  was  entitled  to  one  halt,  or  ns  much  as  was  neceBsary  to 
pay  a  purchase -money  note  fur  property  sold  by  appellants  to  Insured  and 
his  father. 

S.  Same— The  mere  fact  that  appellants  obtained  a  beneflt  by  reason  of 
the  aubBtitutlon  of  beneflciariea  and  the  widow  lost  thereby  one  that  would 
have  accrued  to  her  had  the  substitution  not  taken  place.  Is  not  a  depriva- 
tion of  B  right  which  would  giva  her  a  cause  of  action,  as  the  insured,  in 
chsuglng  the  benefloiary,  eserolsed  a  right  he  bad  under  the  contract  of  ia- 
■arance. 
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Bullook  &  Smith  for  appellants. 

Bennett,  Bobbins  &  Thomas  and  B.  B.  Flatt  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

In  June,  1901,  John  M.  Stacy  obtained  a  policy  on  his  life  for  11,000,  pay* 
able  at  his  death  to  his  wife.  Pearl  D.  Stacy.  There  was  a  provision  in  the 
policy  which  authorized  the  insured  €o  change  the  beneficiaries  therein.  On 
June  16,  1902,  the  insured  made  J.  B.  Skinner  and  J.  D.  Wrather  bene- 
fioiaries  in  the  policy  Instead  of  his  wife;  they  at  the  time  were  creditors  of 
the  insured  and  it  was  contemplated  that  the  amount,  of  his  liability  to 
them  would  be  increased.  And  as  an  additional  consideration  they  were  to 
pay  the  premiums  which  might  become  due  on  the  policy;  besides  they  were 
to  pay  James  Marshall  Stacy,  father  of  the  insured,  $500  of  the  amount 
which  they  might  receive  at  the  death  of  the  insured.  At  the  time  the 
change  in  the  beneficiaries  took  place,  the  insured  was  a  consumptive  with 
the  prospect  of  a  short  life,  and  he  died  in  January,  1903.  The  Insured  and 
his  father  were  without  a  home,  and  they  conceived  the  idea  of  acquiring 
one.  They  purchased  a  house  and  lot  in  Oakton,  Ky.,  of  J.  B.  Wrather  for 
I860,  and  as  additional  security  for  the  purchase^ money  note,  the  $600  part 
of  the  policy  going  to  James  Marshall  Stac^ ,  was  pledged  to  its  payment. 

The  property  Was  conveyed  to  the  father,  which  he  sold  in  the  son's  life- 
time. After  the  death  of  the  insured.  Skinner  and  Wrather  collected  the 
money  on  the  policy.  They  claim  that  there  was  due  them  something  over 
$500.  They  paid  the  note  which  had  been  executed  for  the  purchase  money 
of  the  house  and  lot.  This  action  was  instituted  by  the  widow,  Pearl  D. 
Stacy  against  the  beneficiaries  named  in  the  policy  and  J.  B.  Wrather  to  re' 
cover  the  amount  collected  on  it.  The  case  was  tried  before  a  jury,  and  the 
verdict  and  judgment  was  for  the  full  amount.  The  defendant  relied  upon 
the  state  of  facts  which  we  have  stated  above  as  a  defense  to  the  action. 

The  insured  bad  the  right,  under  the  terms  of  the  policy,  to  change  the 
beneficiary.  He  could  do  it  with  or  without  reason,  because  the  beneficiary 
first  named  did  not  have  a  vested  interest  therein.  (Wirgman  v.  Miller,  96 
Ky.,  620.)  He  had  the  light  to  substitute  creditors  as  beneficiaries  for  their 
protection,  as  they  would  have  an  insurable  interest  in  his  life.  (Baldwin 
V.  Hayden,  24  Ky.  Law  Bep.,  900.)  His  father  also  had  an  insurable  right 
thei*ein  by  reason  of  his  relationship.  So  when  the  policy  matured,  the  father 
was  entitled  to  one-half  of  it,  and  so  much  of  that  one-half  as  was  necessary 
to  pay  the  purchase-money  note,  should  have  been  thus  appropriated.  What- 
ever  sums- were  justly  due  the  beneficiaries  named  in  the  policy  should  have 
been  paid  out  of  the  other  half  of  its  proceeds.  Under  the  contract  with  the 
insured  the  beneficiaries  in  the  policy  were  trustees,  and  it  was  their  duty 
to  disburse  the  money  according  to  the  terms  of  the  contract  with  him. 
{Crews  v.  Crews,  28  Ky.  Law  Bep.,  2374.)  The  mere  fact  that  Skinner  and 
Wrather  obtained  a  benefit  by  reason  of  the  substitution  of  beneficiaries  and 
the  widow  thereby  lost  one  which  would  have  accrued  to  her  had  the  sub- 
stitution not  taken  place,  is  not  a  deprivation  of  a  right  which  would  give 
her  a  cause  of  action.  The  insured  simply  exercised  a  right  which  was  re- 
served undei  the  contract  of  insurance.    The  right  which  the  wife  took  in 
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Ihe  policy  was  subjeot  to  the  power  which  the  insured  had  to  substitute 
another  as  the  beneficiary.  There  is  not  the  slightest  evidence  in  the  record 
showing  that  the  insured  was  mentally  incapable  of  making  the  substitu^ 
tion  of  beneficiaries,  or  that  the  change  made  of  the  beneficiaries  was  the 
result  of  frand.  It  was  not  a  fraud  in  contemplation  of  law  that  the  insured 
chose  to  make  the  change. 

As  «Skinner  and  Wrather  were  trustees,  and  this  action  involved  the  settle- 
ment of  the  trust,  we  think  that  the  c6urt  should  have  transferred  the  case 
to  equity.  Having  reached  this  conclusion,  we  do  not  deem  it  necessary  to 
pass  upon  the  question  as  to  whether  certain  depositions  were  parts  of  the 
bill  of  exceptions,  and  whether  the  Instructions  given  by  the  court  were 
properly  brought  here  for  review.  While  the  jralicy  of  insurance  was  not 
properly  in  the  record,  still  the  pleadings  sufficiently  show  its  provision, 
with  reference  to  the  power  ot  the  insured  to  make  the  substitution  of  bene- 
ficiaries, to  enable  us  to  pass  upon  the  questions  we  have  considered.  It  may 
foe  added  here  that  the  widow  or  the  estate  of  the  deceased  have  no  interest 
In  the  one-half  of  the  policy  which  was  to  go  to  James  Marshall  Stacy.  The 
settlement  of  that  question  is  for  him  and  Skinner  and  Wrather. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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WILSON  V.  COMMONWEALTH. 
(Filed  October  18.  1904— Not  to  be  reported. ) 

1.  Dentistry — Authority  to  practice— Board  of  examiners — Certificate — Con- 
stitutionality— An  act  to  amend  the  charter  of  the  Kentucky  Dental  Asso- 
ciation, approved  May  10,  1886,  requiring  all  persons  engaged  in  the  practice 
of  dentistry  in  this  State,  within  six  months  thereafter,  to  cause  his  name 
to  be  registered  with  the  board  of  examiners  of  the  Kentucky  Dental  Asso- 
ciation, and  procure  a  certificate  authorizing  him  to  practice  dentistry,  is 
constitutional. 

3.  Indictments — Separate  offenses— For  same  time — Plea  in  bar— Where 
three  indictments  were  found  at  the  same  time  against  the  same  person  for 
practicing  dentistry  without  the  certificate  required  by  the  amended  act  of 
May  10,  1886,  each  alleging  that  the  offense  was  committed  within  twelve 
months  before  the  finding  of  the  Indctment,  a  conviction  on  one  may  be 
pleaded  in  bar  of  the  other  two. 

O'Meara  &  James  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  ot  the  court  by  Judge  Barker.  ^ 

The  law  under  which  these  prosecutions  were  had  is  an  act  entitled  "An 
act  to  amend  the  charter  of  the  Kentucky  State  Dental  Association,"  ap- 
proved May  10,  1886,  which,  so  far  as  pertinent,  is  as  follows: 

"Section  1.  The  board  of  examiners  of  the  Kentucky  State  Dental  Associa- 
tion shall  keep  a  record  in  which  shall  be  registered  the  names  and  residence 
or  place  of  business  of  all  persons  authorized  under  this  act  to  practice  den- 
tistry or  dental  surgery  in  this  State. 

"Seo.  2.  Every  person  now  legally  engaged  in  the  practice  of  dentistry  or 
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dental  survery  In  this  State,  at  the  time  of  the  passage  of  this  act,  shall, 
within  six  months  thereafter,  cause  his  name  and  residence  or  place  of  busi- 
ness to  be  registered  with  said  board  of  examiners,  upon  which  said  board 
shall  issue  a  oertlflcate  to  such  person,  duly  signed  by  a  majority  of  the 
tnembers  of  said  board,  and  which  certificate  shall  entitle  the  person  to 
whom  it  is  issued  to  all  the  rights  and  privileges  set  forth  in  section  1  of  an 
act  approved  April  8,  1878,  to  amend  an  act,  entitled  'An  act  to  inoorponte 
the  Kentucky  State  Dental  Association. ' 

"Sec.  4.  Any  person  who  shall,  in  violation  of  this  act,  practice  dentistry 
or  dental  surgery  in  the  State  of  Kentucky,  for  fee  or  reward,  shall  be  sub- 
ject  to  Indictment  by  the  grand  jury  of  the  county  in  which  the  offense  is 
committed;  and,  upon  conviction,  shall  be  fined  in  the  sum  of  not  less  than 
$60  nor  more  than  tSOO  for  each  offense." 

Three  indictments  were  returned  against  appellant  by  the  grand  jurj  of 
Hardin  county.  Kentucky,  for  violations  of  this  act,  by  practicing  dentistry 
,  without  a  certificate.  Each  covers  the  same  period  of  time,  being  one  year 
prior  to  the  Ifith  day  of  November,  1903.  They  are  precisely  alike  In  every 
respect,  except  that  In  each  one-  the  name  of  a  different  patient  appears, 
upon  whom  the  practicing  was  done.  That  containing  the  name  of  Sam 
Bell  as  the  patient  operated  on,  was  tried  first,  under  a  plea  of  not  guilty, 
with  an  agreed  statement  of  facts.  The  trial  resulted  In  the  appellant  being 
found  guilty,  and  his  fine  fixed  at  KM).  Afterwanis,  those  containing  the 
names  of  Yirgie  Qreenwell  and  Elle  Lewis  were  tried  under  the  plea  of  not 
guilty,  and  also  the  plea  of  former  conviction,  with  the  same  agreement  of 
facts  as  in  the  first  case.  These  trials  resulted  in  appellant's  conviction, 
and  a  fine  of  $61  In  each  case.  From  these  judgments  the  appellant  has  ap- 
pealed to  this  court. 

Two  propositions  are  Insisted  upon  for  reversal:  First,  that  the  act  creating 
the  Kentucky  Dental  Association,  as  amended  by  the  nets  of  April  8,  1878, 
May  To,  1886,  and  May  1,  1893,  In  so  far  as  It  required  the  appellant,  wbo 
had  been  practicing  dentintry  in  Kentucky  since  1864,  to  register,  is  uncon- 
stitutional; second,  if  this  be  not  sound,  then  the  judgment  of  conviction 
under  the  first  Indictment  is  a  bar  to  the  prosecution  of  the  other  two.  The 
case  of  Commonwealth  v.  Bashain,  101  Ky.,  170,  in  principle  Involves  the 
very  case  we  have  here  on  the  first  proposition.  There,  Basham  had  prac- 
ticed dentistry  prior  to  187H,  but,  failing  to  register  under  the  provisions  of 
the  amendment  of  188(1,  was  Indicted.  A  general  demurrer  to  the  indict- 
ment was  sustained  hy  the  circuit  court,  and  it  was  dismissed.  This  judg- 
ment was  reversed  on  appeal,  the  court  holding  that  the  act  of  1878,  and  the 
amendments  of  1886  and  18^>iJ  constitute  one  law  regulating  the  practice  of 
dentistry  in  Kentucl;y,  and  that,  although  the  defendant  .had  begun  the 
practice  of  his  profession  prior  to  1878,  his  failure  to  register  was  a  violation 
of  the  amendment  of  18  6,  which  required  every  person  practicing  dentistry 
at  the  date  of  its  enactment,  to  register.  While  the  opinion  does  not  discuss 
the  constitutionality  of  the  act,  that  was,  necessarily,  upheld  In  order  to  re- 
verse the  case.  The  constitutionality,  however,  of  a  similar  act  was  ex- 
pressly decided  In  the  case  of  the  Kentucky  Board  of  Pharmacy,  &o-  '^• 
Cassldy,  26Ky.  Law  Rep.,  102,  and  the  authorities  bearing  upon  the  quesUon 
are  therein  reviewed  at  length.    These  cases  are  conclusive  of  the  first  jodg- 
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ment  against  appellant,  as  that  Involves  only  the  question  of  the  constitn- 
tionality  of  the  act  under  whloh  it  was  rendered. 

The  pleas  of  former  conviction  to  the  second  and  third  indictments  presfint- 
valid  defenses.    As  said  before,  they  cover  the  same  period  of  time  as  that, 
occupied  by  the  first.    The  statute  provides  that,  upon  conviction  for  a  vio- 
lation  of  the  act,  **the  defendant  shall  be  fined  in  the  sum  of  not  less  than 
160  nor  more  than  |200  for  each  offense. ' '    The  question  presented  is  whether- 
or  not  the  offense  denounced  by  the  statute  is  of  such  continuous  nature  as. 
to  subject  the  violator  to  only  one  conviction  for  the  whole  period  of  time 
next  before  the  institution  of  the  prosecution,  or  is  it  of  such  a  character  as. 
that  each  act  of  practice  constitutes  a  separate  offense?    It  is  apparent,  upon 
very  sliKht  consideration,  that,  if  each  time  an  unregistered  dentist  pulls  a 
tooth,  he  is  subject  to  a  fine  of  from  160  to  1200,  in  a  short  while  these  would 
aggregate  so  large  a  sum  as  to  make  payment  impossible,  and,  as  a  result, 
the  defendant  might  lie  in  jail  a  large  part  of  his  life.    Such  a  conclusion  is 
not  to  be  reached,  unless  constrained  by  the  very  letter  of  the  statute.    We^ 
are  not  without  high  authority,  as  well  as  sound  reason,  against  the  cumu- 
lative construction.    In  the  case  of  the  Apothecaries  Co.  v.  Jones,  1  Q.  B.» 
89,  there  was  involved  an  act  similar  in  principle  to  the  one  under  consid- 
eration.   The  Apothecaries  Act  of   1316  (65  Geo.,  8,  chapter  194),  section   20, 
provided  that  *'any  person  who  shall   'act  or  practice  as  an   apothecary^ 
without  a  certificate  is  liable  to  a 'penalty  for  every  such  offense. '"    Tho 
defendant  had  practiced  as  an  apothecary  without  a  certificate,  and  given> 
medical  advice  and  supplied  medicine  to  three  different  persons  at  different. 
times  on  the  same  day,  and  it  was  held  that  the  wordf*  "act  or  practice  as. 
an  apothecary"  were  directed  against  an  habitual  or  continuous  course  of 
conduct,  and  that   the  defendant  was  not  guilty  of  a  separate  offense  in 
attending  each  of  the  three  persons,  and  was  only  liable  to  one  penalty.    In^ 
the  opinion,  the  leading  case  of  Crepps  v.  Durden  was  relied  on.    In  the- 
latter  case,  the  plaintiff  had  been  convicted  in  four  separate  cases  for  unlaw- 
fully exercising  his  business  of  a  baker  by  selling  rolls  on  Sunday,  contrary 
to  the  statute  of  29  Gar,  2,  chapter  7,  the  words  of  that  statute  being' "that 
no  tradesman  or  other  person  shall  do  or  exercise  any  worldly  labor,  busi- 
ness, or  work  of  their  ordinary  calling  on  the  Lord's  Day,"  and  Lord  Mans- 
field is  quoted  as  saying:  "The  offense  is  exercising  his  ordinary  trade  upon. 
the  Lord's  Day;  and  that,  without  any  fractions  of  a  day,  hours,  or  min- 
utes.    It  is  but  one  entire  offense,  whether  longer  or  shorter  in  point  of 
duration;   so  whether  it  consists  of  one  or  a  number  of  i)articular  acts,  the 
penalty  incurred  by  this  offense  is  five  shillings.     There  is  no  idea  conveyed 
by  the  act  itself  that  if  a  tailor  sews  on  the  Lord's  Day,  every  stitch  he^ 
takes  is  a  separate  offense,  or  if  a  shoemaker  or  carpenter  work  for  different, 
customers  at  different  times  on  the  same  Sunday,  that  those  are  so  many- 
seiJarate  and  distinct  offenses.    There  can  be  but  one  entire  offense  on  one- 
and  the  same  day." 

In  the  case  of  in  re  Snow,  1*20  U.  S.,  274,  there  was  involved  the  construe^ 
tion  of  an  act  of  Congress,  directed  against  Mormonism.  So  much  as  illus- 
trates the  matter  in  hand  is  as  follows: 

"Section  3.    That  if  any  male  person,  in  a  territory  or  other  place  over- 
irhich  the  United  States  have  exclusive  jurisdiction,  hereafter  cohabits  wltU 
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"taiore  than  one  woman,  he  shall  be  deemed  gallty  of  a'^lsdemeanor,'  and  on 
*€onvlotlon  thereof  shall  be  panished  by  a  fine  of  not  morej  than  $800,  or  by 
Imprisonment  for  not  more  than  six  months,  or  by  both  said  punlshmeDts, 
4n  the  discretion  of  the  court." 

Snow  was  indicted  by  the  grand  Jury  of  the  .United. States  for  the  Novem- 
ber term,  1886,  in  the  District  Court  of  the  FlrsC  Judlcial^Distriot  in  and  for 
the  Territory  of  Utah,  for  four  yiolations  of  this  etatuta,  and  was  convicted 
.under  each.    In  our  opinion  reversing  these  Judgments,  the  Supreme  Court 
'said:  "There  was   but  a  single  offense  committed  prior  to  the  time  the  in- 
dictments were  fbund.    Thin  appears  on  the  face  of  the  judgment.    It  refers 
to  the  indictments  as  found  'for  the  crime  of  unlawful  cohabitation  com- 
mitted' 'during  the  time'  stated,  divided  into  three  periods,  according  to 
-each  indictment.    For  so  much  of  the  offense  as  covered  each  of  tnese  periods 
the  defendant  is,  according  to  the  Judgment,  to  be*imprisoned  for  six  moDthB 
and  to  pay  a  fine  of  1300.    The  division  of  the  two  years  and  eleven  months 
Is  wholly  arbitrary.    On  the  bame  principle  there  might  have  been  an  in- 
-dictment  covering  each  of  the  thirty-five  months,  with   imprisonment  for 
seventeen  years  and  a  half,  and  fines  amounting  to  f  10,500,7or  even  an  in- 
dictment covering  evpry  week,  with  imprisonment  for  seventy- four  years, 
and  fines  amounting  to  144,400,  and  so  on,  ad  infinitum,  for  smaller  periods 
of  time.     It  is  to  prevent  such  an  application   of  penal  laws,  that  the  rule 
has  obtained  that  n  continuing  offense  of  the  character  of  the  one  in  this 
*case  can  be  committed  but  once,  for  the  purpose  of  indictment  or  proseca- 
tion,  prior  to  the  time  the  prosecution  is  instituted."    (Cawein  v.  Common- 
wealth. 23  Ky.  Law  Rep.,  1784;  Parks  v.  N.  C.  &  St.  L.  R'y,  49  Am.  Rep.. 
^56;  Friedeborn  v.    Commonwenlth,    57  Am.  Kep.,   4ff4,   and  Am.    &  Eng. 
Encycl.  of  Law.  2  edition,  volume   18,  page  (5S,  title  "Rule  as  to  offenses  of 
x;ontlnuing  nature,"  and  cases  there  cited. ) 

In  the  first  case,  being  that  in  which  Sam  Bel)  is  alleged  to  have  been  the 
patient  operated  on,  the  judgment  mudt  be  affirmed;  in  the  other  two  cabcs, 
-the  judgments  are  reversed. 


BURNS,  &c.  V.  SPARKS,  &c. 

(Filed  October  14,  lfl04— Not  to  be  reported.) 

1.  Bills  and  notes— Peddiers— Sale  of  "territory"  to  sell  tinware— A  note 
•executed  in  considerntion  of  a  snle  or  "territory,"  or  the  right  to  sell  pat- 
ented articles  of  tinware  in  a  cerrain  locality,  without  having  a  license  so 
to  do,  is  void,  because  of  the  fnilure  to  have  upon  it,  endorsed,  the  words, 
peddler's  note,  as  required  by  Kentucky  Statutes,  section  4223. 

R.  C.  Burns,  Richard  Moore,  M.  S.  Burns,  Thos.  R.  Brown  and  Alv. 
Lackey  for  appellant. 

H.  C.  Sullivan,  W.  D.  O'Neal,  Jr.,  and  A.  O.  Carter  for  appellee. 

Appeal  from  Lawrence  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellees  executed  certain  negotiable  promissory  notes  to  one  C.  A.  Post, 
who,  before  maturity  and  for  value  sold  and  assigned  them  to  appellant. 
In  this  suit  upon  the  notes,  defense  was  interposed  that  they  were  executed 
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solelj  In  coDiddaialiloD  of  the  rlRht  to  Tend  certain  pntented  articles  In  cer-< 
Ulln  teirrltoiy  In  this  State;  that  they  ver«  peddler  □□tea,  in  other  words, 
and  had  not  written  or  endorsed  upon  them  the  wtfrds  "peddler's  notes,"' 
as  required  by  section  48S9,  Keotuck;  Statutes.  AppelJanta  seek  to  avoid 
the  effect  ot  tble  contentioD  upon  the  grounds,  first,  that  the  statute  In  eo. 
tar  as  II  interferes  with  or  attempts  to  regulate  the  tele  or  tralTIc  In  artloles 
patented  under  the  laws  of  Congress,  Is  nn  tDTAslon  ot  the  federal  domain 
of  government,  and  cooaeq neatly  void;  seuond.  that  the  Brtlctes  for  which 
the  notes  were  executed  were  In  polot  ot  fact  tinware,  which,  by  sfctlon 
1SI8.  Kentucky  Statutes,  Is  exempt  from  the  operation  of  liectlons  4SI0  and 
4S1T;  and,  third,  that  appelles  are  est«pped  by  reason  of  certain  writings, 
executed  l>y  them  to  Post,  which  IE  Is  claimed  estop  them  from  relflng  oa 
the  provlstoDB  of  the  statute  (wctlon  4317). 

In  Commonwealth  v.  Petty.  96  Ky.,  463,  It  was  held  that  the  right  to  veni 
a  patented  article  could  not  be  curtailed  by  a  State  by  exacting  a  llceuse  to. 
sell  it.  But  In  a  numtter  of  later  cases  It  was  held  In  most  explicit  lan- 
BUage  that  the  State  could  require  a  license  of  the  patentee  or  his  vendpe^ 
before  he  could  sell  the  right  to  make  or  nell  tbe  patented  article.  (Bobon. 
V.  Brown,  101  Ky.,  354;  Nunn  v.  Citlxeos  Bank,  107  Ey,,  £03:  Rumbly  t. 
Hall,  107  E;.,  S40;  Hays  v.  Wallier,  3b  Ky.  Law  Bep.,  1045.)  We  must 
regard  that  questtnn  us  now  closed  in  this  State,  not  calling  for  a  restate- 
ment of  the  reason  upon  which  the  concluhlon  rests. 

The  patented  nrtlole  In  this  case  was  found  to  be,  and  we  think  Is,  tin- 
ware. But,  the  thing  gold  appellees  was  not  the  article  named,  but  waa 
"territory"  as  it  Is  called,  or  the  eioliiHlvH  rl^ht  to  sell  It  In  certain  coun- 
ties of  this  Stntn.  Section  4218,  Kentucky  Statutes,  exempts  only  vpudors. 
of  tinware,  not  those  who  sell  the  right  to  sell  patented  articles  of  tinware 
in  a  locality,  from  the  operation  ol  sections  4216  and  4S1T. 

Nor  do  we  regard  it  as  material  that  the  contract,  or  paper  eieculi'd  In  the. 
trannautlon  as  an  evidence  of  tbe  contract,  purported  to  sell  so  niAn:F  of  th» 
ppeclBc  artlcleii.  when  the  evidence  clearly  discloses  that  the  real  cnnxldera- 
tion  was  the  privilege  of  selling  In  certain  territory  that  was  sold.  The  suit, 
was  upon  the  notes.  Not  having  been  negotiated  to  and  then  held  by  a 
iuink  In  this  State  (under  the  Btatut«  then  In  force]  It  was  competent  ta 
show  the  true  consideration  of  the  paper  sued  on,  even  it  to  do  so  contra- 
dicted some  written  agreement  between  the  parlies,  possibly  executed  liv 
ooDteniplatlon  of  defense  of  a  suit  on  the  notes,  that  the  consideration  was 
not  one  within  the  operation  of  the  statute. 
Tbe  writings  relied  on  as  constituting  an  estoppel  are  ns  follows: 

"I«ulsa,  Ey.,  August!!),  1909. 
"R«oelved  of  C.  A.  Post  sample  commissary  and  all  goods  promised  me  Id.' 
a  tranxactlon  bad  with  him, 

"L.  T.  SPARES." 

The  one  signed  by  M.  E.  Spnrlis  was  Idenilcnl  in  wording.  These  writings; 
lack  ae'verol  elements  ot  a  good  estoppel.  They  are  not  addressed  to  the  per- 
son who  claims  to  have  relied  upon  them  to  fals  Injury,  Thejr  do  not  nega- 
tive the  proposition  now  asserted  as  a  defence  to  tbe  notes.  Tht^y  could  not. 
hftve  misled  aa  t«  tbe  existence  of  the  ground  of  defense  now  asserted.  If 
the   saD)«   statements  bad   been   Incorporated   in   the  face  of  the  notes,  thej- 
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would  have  been  equivalent  only  to  the  customaiy  words  ''for  value  re- 
-oelved. "  Under  the  statute,  the  notes  are  void,  because  of  the  failure  to 
have  upon  them  the  words  "peddler's  note. *'  We  do  not  decide,  though, 
what  the  rights  of  the  parties  are  under  their  contract.  The  purpose  of  the 
statute  was  not  to  prohibit  dealings  in  such  matters.  It  was  simply  to  re- 
serve defenses  to  buyerd  from  such  itinerant  persons  as  *''are  here  to-day  and 
-gone  to-morrow,"  who  sell  worthless  articles  or  privileges  under  misrepre- 
sentations, so  that  the  real  consideration  and  transaction  might  be  shown, 
■and  the  payment  of  the  consideration  successfully  resisted  if  the  transaction 
warranted  it.  The  statute  goes  no  further,  as  affecting  the  validity  of  the 
-contract,  than  to  annul  the  note  not  so  marked  as  to  preserve  all  defenses 
against  it  if  it  should  be  negotiated.  But  it  was  not  meant  to  let  out  one 
party  to  an  agreement  of  sale  which  was  in  fact  free  from  fraud  or  overreach- 
ing, and  was  otherwise  binding. 

This  suit.,  however,  as  stated,  was  upon  the  notes.     They  being  void,  the 
xslrouit  court  porperly  adjudged  that  no  recovery  could  be  had  in  this  action. 

Judgment  affirmed. 


JONES  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  October  14,  1904— Not  to  be  reported.) 

Railroads— Causes  of  action— Damages— Appellant  set  out  in  his  petition 
•that  appellee,  by  its  agents  and  servants,  malicionsly  caused  bis  wrongful 
Indictment  and  prosecution  under  charges  of  derailing  a  railway  tniin  and 
of  murder,  and  caused  his  imprisonment  without  reasonable  or  probable 
xsause.  It  was  error  for  the  lower  court  t.o  require  appellant  to  elect  which 
oause  of  action  he  would  prosecute,  or  upon  his  failing  to  do  so  to  dismiss 
his  petition,  because  tliere  was  but  one  cause  of  action  stated,  that  of  ma- 
licious prosecution. 

E.  N.  Ingram  for  appellant. 

Ben  jam  iu  D.  Warfleld  and  E.  W.  Hines  for  appellee. 

•Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant,  in  his  petition,  alleges  that  defendant,  by  its  servants  and 
agents,  directed  and  authorized  to  do  so,  maliciously  caused  his  wrongful 
indictment  and  prosecution  under  charges  of  maliciously  derailing  a  rail- 
way train,  and  of  murder,  and  that  its  said  servants,  by  force  and  without 
warrant,  arrested  appellant,  and  imprisoned  him  under  the  charges  named, 
all  without  reasonable  grounds  or  probable  cause;  that  he  was  in  fact  inno- 
cent of  the  charges,  and  that  the  proseeutions  have  been  dismissed  and 
finally  disposed  of  by  the  court  in  which  they  were  pending. 

The  defendant  moved  the  court  to  compel  appellant,  the  plaintiff,  to  elect 
which  of  two  causes  of  action  set  out  in  the  petition  he  would  prosecute, 
whether  that  for  malicious  prosecution,  or  that  for  false  imprisonmeat. 
The  circuit  court,  under  the  idea  that  the  two  causes  of  action  were  stated, 
or  attempted  to  be,  and  that  under  section  83  Civil  Code  of  Practice  they 
t;ouId  not  be  joined  in  one  action,  sustained  the .  motion,  and  ordered  the 
election.    Plaintiff  declining  to  elect,  bis  petition  was  dismissed.    The  court 
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Ib  of  opinion  that  but  ont!  cause  of  action  was  stated,  that  of  inaliclonH 
proaeciiClon.  The  oQenses  with  which  appellHQt  uiys  he  was  wrongfully 
cbaTKed  were  (elonles.  Whether  bis  arrest  wae  procured  to  be  done  by 
oCBoers  ol  the  law,  or  b;  private  persons,  ae  it  mlRht  hiive  been  leKall;  If  be 
In  (act  bad  been  giillt7.  or  If  there  hftd  been  probable  uauBe  to  believe  him 
guilty,  l9  not,  materliil.  The  fact  of  arreBt  nnd  Imprisonment  under  the 
■false  oharge,  1(  It  was  false,  wns  but  nn  element  or  state  of  the  iiiallcloua 
praHecntiDn,  and  whether  pleaded  or  pot,  could  have  been  given  in  evidence 
on  the  (rial  under  the  fienernl  Issue.  The  motion  to  elect  should  have  been 
overruled. 

Judgment  reversed  and  cnuxe  remanded  for  furttier  proceedings  not  incon- 
sistent herewith. 


LIST'S  EXT'X  V.  LIST,  &e. 
(Filed  October  14,  1004-Not  to  be  reported.l 
1.  Appeal— Equity  action — Motion  for  new  trial — Necessity — In  an  equity 
action  to  enforce  a  mortgage  lien  on  reiki  estate,  It  Is  not  ntcessnry  that  a 
niotinn  be  made  for  a  new  triul  or  for  H  eepnrntlnn  of  tbe  law  and  (acts,  la 
order  ta  take  an  appeal  from  tbe  judgment  of  the  chniiviOlor,  the  recovery 
of  personal  judgment  on  tbe  lien  note  In  controversy  being  a  part  only  of 
the  relief  sought.  Nor  is  this  rule  affeoted  by  tbe  fact  that  the  parties 
might  have  caused  some  question  of  fact  in  the  ease  to  bo  tried  as  an  Issue 
out  of  chancery. 

3.  Witness— Impeacbment— Specific  acts— The  reputation  of  a  wltnesis  can 
oat  be  Imiieached  by  proof  of  specific  nets  of  wrongdoing  on  bis  pait:  and, 
therefore,  an  attempt  to  discreiUt  a  witness  by  proving  that  he  was  a  de- 
faalter.  or  that  he  was  arrested  for  failing  to  provide  for  bis  fauiily,  waa 
properly  rejected. 

8.  Attorney- Privileged  communications— Communlcfttlons  mnde  to  an 
attorney  for  the  express  purpose  of  being  conveyed  by  him  to  n  third  party, 
and  which  he  was  directed  to  deliver  to  the  other  pnrty,  .ire  niit  privileged 
ccmmunkatloQs  which  wilt  eionse  the  attorney  from  dlw-lusing,  when 
sworn  as  a  witness,  on  the  ground  that  they  are  confldentlol. 

4.  DefenEO— Written  release— Denial— Evidence— Offer  to  p[ir— In  a  suit  on 
a  note  to  enforce  ti  niortguge  lien  on  land,  the  defense  interposed  was  that 
the  debt  had  been  diBcliarge;!  by  tbe  written  release  of  the  mortgagee,  which 
was  denied.  Held—That  any  (act  tending  to  prove  that  tbe  release  was  not 
true  or  genuine,  such  us  an  admission  of  defendant's  Indebtedness,  or  an 
offer  to  pay  it,  Is  competent  as  an  independent  admission  of  (act. 

5.  Judgment  of  chancellor— Kqultiible  acllons-Weight  to  be  Rlven-Whlle 
In  a  purely  ordinary  or  oomnion  law  action  the  rule  is,  that  on  nppeal  tbe 
judgment  of  the  chancellor  will  be  as  favorably  regarded  ns  would  be  the 
verdict  of  a  properly  Instructed  jury,  the  rule  Is  different  In  equitable  actions 
which,  upon  appeal,  will  be  determined  by  the  weight  of  tbe  evidence. 

6.  Consideration  of  evidence— Judgment  of  appellate  court— In  an  action 
by  the  executor  ut  the  luortgagee  to  enforce  a  mortgage  lien  on  land  on  a 
note  for  tK,00i},  executed  by  the  son  of  deceased,  to  which  the  defense  relied 
on  was  a  writing  relenslng  the  indebtedness,  which  was  controverted  as 
genuine,  erldenoe  considered,  and  held  that  the  judgment  of  the  chancellor 
Is  against  thu  weight  of  the  evidence,  and  same  reversed,  with  directions  to 
enter  Judgment  in  appellant's  favor  (or  the  amount  of  the  note  sued  on  and 
en[orc(!nient  o(  the  mortgage  Hen. 
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M.  L.  Harbeflon  for  appellant. 
H.  D.  Gregory  for  appellees. 
Appeal  from  Kenton  Circuit  pourt. 
Opinion  of  the  court  by  Judge  Settle. 

On  June  22,  1886,  the  appellee,  George  List,  executed  Hnd  delivered  to  his 
father,  Ferdinand  List,  his  note  for  16,000,  with  siz  per.  cent,  interest,  pay- 
able  three  years  nfcer  date.  To  secure  the  payment  of  this  note,  appellees, 
George  List  and  Minnie  List,  at  the  time  it  was  given,  executed  to  Ferdinand 
List  A  mortgage  upon  the  undivitled  one-half  interest  of  the  mortgagors  in 
a  certain  described  lot  in  the  city  of  Covington. 

"And  also  all  machinery,  appurtenances  and  property  of  every  kind  and 
description  that  now  is  or  may  hereafter  be  brought  or  placed  on  the  lot  of 
ground  above  described,  and  all  additions  to  such  machinery,  apparatus  or 
property,  that  mny  hereafter  be  made  or  placed  upon  said  premises,  and  all 
improvements  that  may  be  made  of  or  upon  said  premises,  or  anything 
thereon." 

The  mortgage  contains  in  addition  to  the  usual  stipulations  providing  for 
its  enforcement  in  case  of  default  in  the  payment  of  the.  note  and  interest,  a 
stipulation  requiring  the  mortgagors  to  keep  the  property  insured  for  the 
benefit  of  the  mortgagee,  and  also  the  foUcwlng  covenant:  **This  mortgage 
covers  the  rents,  issues  and  profits  of  said  property  and  premises."    *    *   ^ 

The  mortgage  was  duly  acknowledged  by  the  mortgagors  on  the  day  of  its 
execution  and  immediately  delivered  to  the  mortgagee,  who  thereupon  bad 
it  placed  to. record  in  the  proper  office. 

In  January,  l(K)i,  Ferdinand  List  departed  this  life  testate,  domiciled  in 
Kenton  county,  this  State.  His  will  was  admitted  to  probate  at  the  Feb- 
ruary term,  1901,  of  the  Kenton  County  Court,  and  duly  recorded  in  the 
office  of  the  clerk  of  the  county  court.  Elizat)eth  List,  wife  of  the  testator, 
was  by  the  provisions  of  the  will  appointed  executrix,  and  on  the  day  of  ite 
probate  she  gave  bond  and  duly  qualified  as  such  in  the  county  court. 

The  note  and  mortgage  of  $6,000,  which  appellee  George  List  bad  gi^en 
the  testator,  went  into  the  hands  of  the  executrix  with  other  assets  belong- 
ing  to  the  estate,  and  the  same  being  unpaid,  and  its  payment  refused  bj 
appellee,  this  suit  against  him  and  wife  was  brought  by  the  execntrlx  in 
the  Kenton  Circuit  Court  to  recover  the  amount  of  the  note,  and  to  enforce 
the  lien  given  by  the  mortgage  to  secure  its  payment.  The  answer  denied 
the  liability  of  appellee  George  List,  and  averred  his  discharge  from  such 
liability  by  written  release  from  Ferdinand  List,  alleged  to  have  been  exe> 
outed  August  21,  1900. 

The  reply  of  the  executrix  pleaded  non  est  factum,  and  no  consideration. 
After  the  taking  of  much  proof  in  the  form  of  depositions,  the  case  was 
submitted  to  the  chancellor,  who  rendered  judgment  to  the  effect  that  ap- 
pellee, George  List,  had  been  discharged  from  liability  upon  the  note  and 
mortgage,  by  the  written  release  filed  with  his  answer;  consequently  appel- 
lant's action  was  dismissed  at  her  cost.  Of  that  judgment  she  bitterly  com- 
plains, asking  its  reversal  at  the  hands  of  this  oourt.  It  is  insisted  for 
appellees  that  as  no  motion  for  a  new  trial  was  made  in  the  court  below,. 
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the  onl;  qaestlon  before  this  oonrt  on  the  appeal  le  as  to  wbether  the  plead- 
iDgs  support  the  judgment. 

The  action  was  one  In  equity.  The  recovery  of  a  personal  Judgment  for- 
the  amount  of  the  note  In  QontTOTemy  was  only  a  part  ol  the  relief  eought. . 
The  enforoement  of  the  Hen  given  by  the  mortgage  to  eitcure  the  payment- 
of  the  note  was  also  sought.  Only  courts  of  equity  have  jurisdiction  to  en- 
force liens.  No  motion  for  n  now  trlcil  or  ai-paratlon  of  law  and  facts  Is  re- 
quired in  an  equity  action  to  bring  the  whole  caee  before  this  court.  Kor  la . 
tbia  rule  ot  prAotlcu  aQeoted  by  the  fact  that  the  parties  might  have  cnused' 
some  question  of  fact  In  the  oaie  to  be  tried  as  an  tstiiie  out  ot  chancery. 
(Sailyer  V.  Arnstt,  2.1  Ky.  Liiw  Rep.,  321;  MoGormlck  Machine  Co.  v.  Mar- 
tin, 21  Ey.  Law  Rep.,  IJOG, )  This  case  ninst.  therefore,  be  ooDSldered  as. 
properly  before  us.  and  we  shall  so  treat  It. 

The  errors  complained  of  are:  First,  that  the  chancellor  erred  In  rejecting 
certain  evidence  (]f[en>d  by  appellant;  second,  that  he  erred  In  refusing  to^ 
r.!i|ulre  R.  C.  Simmons,  an  attorney,  to  answer  certain  questions  naked  him  ; 
third,  that  the  chancellor  further  erred  In  admitting  certain  inuompetent 
evidence;  fourth,  thnt  the  judgment  of  the  chaDcellor  wns  unsupported  by, 
and  Is  Qagrantly  against,  the  evidence. 

The  avitrencH  roterreil  to  in  the  flrst  ground  and  which  was  excluded  by 
the  chancellor  wnr-  ottered  hy  nppellant  through  the  wltnessee,  M,  O.  Todd 
and  W.  J.  Siintonl.  Uj  Todd  It  wns  attempted  to  be  proven  that  E.  J.  New- 
man, the  rtniftsmiiu  of  the  written  release,  alleged  to  have  been  given  appel- 
lee Goorge  List  by  his  rnthi-r.  was  a  defaulter  while  In  Todd's  employ ;  and 
by  SanforJ,  n  lieutenant  of  police,  appellnnb  attempted  to  prove  that  New- 
man was  arrested  (or  falling  to  provide  fur  his  f.imily,  and  Ihat  judgment 
against  hlin  was  suspended  upon  his  promise  to  dii  so.  To  prove  the  same 
fact  appellant  also  oECcrad  In  evidence  the  records  of  the  Covington  Police 
Court.  We  think  the  chancellor  properly  pjolatletl  this  evidence.  It  Is  well 
settled  that  the  reputntlon  of  ii  witness  c  in  not  be  impeached  by  proof  of 
8i>ectac  nets  of   wningdoing  on  his  part.  (Civil  Code,  section  697. ) 

Appellant  off.Ted  to  prave  by  Simmons,  who  It  was  avowed  would  so 
testify,  that  appellee  tiearge  List,  after  the  death  of  his  father,  and  about 
the  time  this  suit  was  brought,  requested  him  (Sinimons)  to  see  the  execu- 
trix and  children  of  F.  List,  deceased,  his  (appellee's)  mother,  brothers  and 
siau^rs,  and  nsk  them  to  release  him  from  his  Indebtedness  upon  the  note 
and  mortgi^e  surd  on,  and  that  the  witness  did  In  foci  communicate  this 
request.4  to  the  persons  named.  Appellant  also  offered  to  prove  by  the  same 
witness  that  after  fnlllng  to  secure  ot  the  executrix  and  children  of  F,  List 
the  iele.iHe  of  appellee  from  the  debt,  he,  at  the  Intter's  request  went  to  them 
the  secjnd  time  and  nlito  to  their  attorney  and  propo.^d  to  them  that  appel- 
lee would  convey  to  them  by  deed  the  mottgsged  property.  In  payment  and 
satlsfiiotlon  of  the  note,  which  they  refund  to  agree  to. 

Simmons  refused  to  testify  concerning  these  matters,  upon  the  ground  that 
at  the  time  they  were  received  from  appellee,  he  was  his  attorney,  and  that 
the  requests  and  communications  were  mode  to  him  t>ecause  of  that  conll- 
dentla I  relation.  The  examiner  before  whom  his  deposition  was  oSered  to 
be  taken,  and  the  chancellor  to  whom  the  examiner  referred  the  matter,  ez- 

vol.  26—14 
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*<3U8ed  SimmoDs  from  giving  the  testimony  in  question  npon  the  ground  in- 
'dioated. 

We  are  of  the  opinion  that  both  the  examiner  and  chanoellor  erred  in  this 
ruling.  ■  We  do,  not  think  communications  of  the  character  named  can  be 
regarded  as  privileged.  It  was  not  denied  hy  George  List  that  they  were 
made  to  the  attorney  for  the  express  purpose  of  his  conveying  them  to  the 
persons  for  whom. they  were  intended.  The  attorney  was  purposely  selected 
by  appellee  as  o  mouth-piece  and  go-between,  and  the  messages  he  waB 
directed  to  deliver  to  the  other  parties  possess  none  of  the  requisites  of  a 
confidential  communication,  to  protect  which  the  rule  was  designed. 

In  A.  &  Eng.  Ency.  Law,  volume  19,  page  139,  it  is  said:  "Nor  does  the 
^rule  of  privilege  protecting  confidential  communications  extended  to  com- 

•  municatlons  between  solicitors  of  opposite  parties.    Communications  made 
^H3y  a  party  to  a  suit  to  an  attorney  to  be  communicated  to  the  adverse  party, 

•are  not  privileged."    (Greenleaf  Evidence,  section  246.) 

We  do  not  agree  either  with  the  contention  of  appellee's  counsel  that  the 
^communications  in  question  should  have  been  excluded  because  they  were 
>  In  the  nature  of  offers  to  compromise.  The  defense  interposed  was  thatap- 
!.  pell^  had  been  discharged  from  the  debt  sued  on  by  a  written  release  from 
'  his  father,  which  was  denied.  Any  fact  that  would  tend  to  prove  that  the 
1  release  is  not  true,  or  genuine,  such  as  an  admission  of  appellees  indebted- 
ness, or  un  offer  to  p^iy  It,  would  be  competent  as  an  independent  admission 

-  of  fact. 

In  a  note  found  in  volume  — ,  page  221,  Greenleaf  on  Evidence,  it  is  said: 
'  **The  American  courts  have  gone  further  and  held  that  evidence  of  admis- 
sion of  any  independent  fact  is  receivable,  though  made  during  a  treaty  of 
••-compromise. "    *    *    * 

In  considering  the  main  question   In  this  case,  viz. :  Whether  or  not  the 

.judgment  of  the  court  is  supported  by  the  evidence,  it  will  be  well  to  ascer- 

'  tain  what  weight  should  be  given  the  finding  of  a  chancellor  on  a  question 

•  of  fact. 

In  the  case  of  Edwards- Barnard  Co.  v.  Pflanz,  24  Ky.  Law  Rep.,  ^96,  in 

•  discussing  this  subject,  it  is  said:  ''It  will  be  observed  that  this  action  is 
purely  an  ordinary,  or  common  law  action,  and  it  is  a  well  known  rule  in 
«uch  cases  that  the  judgment  of  the  chancellor  will  be  as  favorably  regarded 

^  as  would  be  the  verdict  of  a  properly  instructed  jury,  hence,  unless  palpably 
Against  the  evidence,  it  will  not  be  disturbed.  (L.  &  N.  K.  B.^Co.  v.  Tay- 
lor, 96  Ky.,  341. ) 

''The  rule  Is,  however,  different  in  equitable  actions,  for  in  such  action  this 
•court  will,  upon  appeal,  determine  the  wefght  of  the  evidence.**    (Scott  v. 
Mitchell,  19  Ky.  Law  Bep.,  218.) 

The  rule  last-mentioned  must  control  in  the  case  at  bar. 

The  alleged  written  release  from  F.  List  to  the  appellee,  George  List,  is 

-  -as  follows : 

"Know  all  men  by  these  presents:  That  I,  Ferdinand  Ll^t,  of  the  connly 
of  Kenton,  and  State  of  Kentucky,  for  and  In  consideration  of  the  sum  of 

•  one  dollar  to  me  In  hand  paid  by  my  son,  (George  H.  List,  of  the  city  of 
Covington,  and  the  county  and  State  aforesaid,  the  .receipt  of  which  is 

"  liereby  acknowledged,  and  in  further  consideration  of  certain  valuable  ser- 
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Tl«ea  to  me  rendered  b;  the  said  Qeorge  Llet,  In  promojtng  and  effeottnic  for 
me  ftod  tor  my  •ooonnt,  the  mle  of  b  oertalD  propert;,  eltnnted  at  the  corner 
-of  Boroett  and  Water  itivets,  In  tbs  olt;,  oounty  nnd  State  afotesatd,  haT» 
csmlBed,  released  and  forerer  dlacbarged,  and  by  tbeae  presentB  do,  for 
mjnlf,  my  belrs,  eieoutara,  ailmlDlitratorB  nnd  nBalgnf,  remise,  relean 
-•Dd  abeolQtely  and  forever  discharge  the  sold  George.  H.  List,  bis  hein, 
-eieoiitoiB  and  admlnlBtratore,  of  end  from  all  debts.  cUloiB  and  demand!, 
«Dd  all  manner  of  action  and  aotiona.  onuae  or  oausee  of  actton,  whatsoever. 
Id  law  or  In  equity,  wblob  I  ever  had,  or  now  have,  or  wblah  I  or  my  beirt, 
eieoutors,  ■dmlnistratora  or  aBslgoB.  hereutter  can,  sball  or  may  have,  by 
reison  of  tbe  eiUt«noe  of  any  note  or  notes,  mortgage  or  mortgages,  lien  or 
lleoB,  drawn  and  executed.  In  ray  favor,  by  the  snid  George  H.  Llet.  or  by 
reason  of  any  other  cause  or  causes  whatever,  arising  out  of  any  and  all 
deallDga  or  tranaactlonH  between  myself  and  the  said  George  H.  List  to  tbla 
day. 

"It  U  expressly  understood  and  agreed  that  this  release  shall  not  operatS 
•gainst,  nor  ntTeot  tbH  right,  title  and  Interest  of  tbe  said  Oeoi^  H.  List, 
as  an  heir  at  law  to  a  full  and  equal  share  of  my  estate.  In  accordance  nlth 
tbe  terniH  and  provisioDs  of  my  last  will  and  teHtnnieDt. 

"In  witness  whereof.  I  have  hereunto  set  my  hand  and  seal  this  ilet  day 
of  AoRUBi,  In  the  year  lUOO.    Signed,  healed  and  ilellvered. 

(Signed)    "F.  LIST.     (L.  S.) 

"In  tbe  presence  of— 

■'F.  M.  SCOFIKLD." 

Tbe  only  direct  proof  of  the  execution  of  the  release  came  from  appelleo 
<iearge  List,  and  the  witness,  Newmnu.  It  appears  from  their  testimony 
that  It  was  written  by  Newman  at  appellee's  lostance  the  day  before  It  was 
presented  to  or  signed  by  F.  Llet.  and  that  It  was  signed  by  tbe  latter  on 
the  date  It  bears,  at  the  lesldeooe  of  appellee  In  the  presence  of  George  List, 
Newman  and  F.  H.  Soofleld,  but  only  Soofleld's  name  appears  to  it  as  at- 
teatliig  witness. 

It  appears  from  tbe  testimony  that  on  the  same  date  and  shortly  before 
the  alleged  signing  of  the  release,  F.  List  met  his  son,  tbe  appellee,  Georg» 
Lin,  and  the  lawyer  of  the  latter,  one  Cash,  at  tbe  saloon  of  George  List  In 
Covington,  tor  the  purpose  of  obtaining  F.  List's  signature  to  a  lease  which 
appellee  bad  made  to  a  man  by  the  name  of  Blley  uf  his  Interest  In  the  dls* 
tlUery  property  covered  by  tbe  mortgage,  the  lessee  refusing  to  accept  the 
lease  wltbont  the  written  agreement  of  tbe  mortgagor,  F.  List,  that  he 
wcnld  not  Institute  foreclasure  proceedings  during  the  eilstence  of  the 
lease.  The  lease  wis  written  by  the  lawyer.  Cash,  at  tbe  otfloe  of  Byrne  & 
Reld,  where  tbe  parties  went  from  tbe  saloon,  and  F.  List  there  signed  the 
Agreement  required  of  him  by  tbe  lessee,  which  was  made  a  part  of  the 
leoae,  and  then  went  bo  tbe  county  clerk's  office  where  he  acknowledged  ths 
lease,  and  also  another  paper  which  does  not  appear  In  this  reoord. 

Acoording  to  the  testimony  of  appellee,  George  List,  and  Newman,  In  a 
wiDTenatlon  at  the  saloon  F.  List  agreed  with  bis  eon,  George,  to  ezecnte 
tbe  paper  releasing  the  latter  on  tbe  note  and  mortgage,  and  upon  leaving 
the  county  clerk's  ofHoe  after  acknowledging  the  papers  there,  he  went  to 
bll  wn'i  lesldenoe  and  there  signed  the  release.     Appellee  also  testified  that 
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his  father  felt  unde^  obllgatloDe  to  him  for  flelling  half  of  the  distiMerf 
property  to  one  Block  for  a  sum  greater  than  its  value,  and  gave  hlni  (appel- 
lee) the  other  half  of  the  property  with  the  understanding  that  he  was  not 
to  pay  for  it,  and  that  the  mortgage  on  his  (appellee's)  half  was  taken  liy 
the  father  for  the  sole  purpose  of  preventing  his  other  children  from  com- 
plaining of  the  gift  of  the  one-half  to  appellee,  and  with  the  assurance  from 
the  father  that  the  appellee  would  never  be  called  on  to  pay  it,  and  farther 
that  the  release  executed  years  afterwards  was  given  in  compliance  with  the 
a8sui*ance  mentioned. 

The  only  other  witness  who  testified  that  F.  List  gave  any  assurance  of 
releasing  appellee  from  the  note,  was  the  latter*s  sister-in-law.  Mrs.  Hnm- 
mell,  who  stated  that  some  years  before  the  death  of  F.  List  he,  in  a  cod* 
versation  with  her,  said  he  gave  appellee  half  the  distillery  property  for  bis 
selling  at  a  big  price  the  other  half,  and  that  he  would  not  require  him  to- 
pay  the  mortgage.  It  is  true  that  Cash  testified  that  at  the  time  of  signinx 
the  writing  attached  to  the  lease,  F.  List  said  something  that  impressed 
him  with  the  belief  thttt  appellee  would  not  be  required  to  pay  the  mortgage 
"  debt,  but  this  appears  to  have  been  merely  an  impression  of  the  witness, 
as  admitted  in  his  deposition,  and  he  was  unable  to  definitely  say  whether 
it  was  received  from  what  F.  List  said,  or  from  a  subsequent  conversation 
with  appellee.  For  these  reasons  the  testimony  of  Cash  on  this  point  was 
entitled  to  little,  if  any,  credit,  and,  in  fact,  we  think  it  should  have  been 
excluded  by  the  court.  In  looking  at  the  evidence  in  behalf  of  appellnnfi, 
we  find  it  testified  by  the  executrix  and  several  of  the  children  of  F.  List,, 
who  are  th^  mother  and  brothers  of  appellee,  that  no  reason  existed  fbr  con- 
cealment from  them  by  the  father  of  his  purpose,  if  any  he  had,  to  release 
appellee  of  the  debt  sued  on. 

•lohn  List  testified  that  he  was  present  when  his  father  signed  the  Rilej 
lease,  and  also  at  the  meeting  in  the  saloon,  and  that  no  promise  was  made 
by  him  at  either  place  to  release  appellee  from  thb  debt;  upon  the  contrary, 
that  he  refused  to  do  so  in  the  saloon,  at  which  appellee  beoame  offended; 
that  the  father,  after  leaving  the  courthouse,  went  immediately  home  with 
him  in  a  buggy,  and  did  not  go  to  appellee's  house,  consequently  he  could 
not  have  signed  the  release  there.  This  witness  and  the  mother,  also  two 
other  brothers,  Ben  and  Joe  List,  testified  that  the  note  and  mortgage  after 
the  death  of  the  father  were  found  among  his  papers,  with  nothing  upon 
them  to  Indicate  that  the  debt  was  not  to  be  paid,  or  thatjthe  appellee  had 
been  released  from  the  payment  thereof.  They  also  testified  to  commnnioa- 
tious  made  to  them  by  appellee  after  his  father's  death,  through  Simmons 
and  another,  whereby  he  sought  to  obtain  a  release  from  the  debt,  and  to 
convey  them  his  interest  in  the  distillery  property  in  satisfaction  thereof, 
and  that  neither  by  these  communications  or  otherwise,  was  it  claimed  by 
appellee  that  he  bad  received  of  his  father  the  ^written  release  filed  with  bis 
answer.  In  fact,  they  testified  that  they  never  heard  of  this  paper  until  the 
answer  was  filed. 

M.  L.  Harbeson,  attorney  for  appellant,  testified  that  when  the  note  and 
mortgage  were  shown  him  by  the  executrix,  he  saw  they  would  soon  b» 
barred  by  limitation,  and  taking  them  he  went  to  seeUppellee  Qeorge  List, 
by  request  of  the  executrix,  and  told  him  that  as  the  claim  wa8«about  to  ba 
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tiarred  bj  limitation.  It  woald  have  to  be  paid,  or  renewed  by  ftnother  note 
and  mortgage,  nnd  Oeoroe  List  said  he  ought  to  be  released  from  Ite  pftj- 
neot,  and  then  or  Id  k  later  ti]t«rvlew  offered  to  paj  It  bj  a  conTejai)o«  of 
bis  half  of  the  dlttUler;  property,  and  again  made  the  same  offer  tfarough 
SlmiDoni  and  CaBh,  bat  that  appelli^  did  not  say  oi  claim  that  hla  father 
bad  given  bim  a  written  releaae,  or  that  he  bad  such  a  paper. 

It  Fesms  to  QB  that  this  testimony  Is  corroborated  by  man;  facts  and  ott- 
■camstancea  In  the  case  which  are  utterly  Inconsistent  with  the  theory  of 
the  defense.  Only  two  experts  as  to  penmanship  testified  ae  to  the  stgna- 
iDrc  of  the  release,  tbe  one  Introduced  by  appellee  had  never  snen  F.  List 
use  a  pan,  bnt  upon  comparing  some  of  the  slicnututes  of  F.  List  to  oertatn 
«hecks,  admitted  to  be  In  his  handwriting,  with  that  to  the  release,  the  wit- 
nets  gave  it  as  hla  opinion  that  they  were  probably  written  by  the  same 
person,  bnt  was  not  certain  that  such  was  tbe  case.  . 

Upon  the  other  hand,  the  expert  witness  Introduced  by  appellant  was  a 
tank  oOloer  with  whom  F.  List  had  done  business  for  years,  and  he  testlAed 
to  substance  tbat  be  believed  he  kuew  the  handwriting  of  F.  List,  and  In 
tils  opinion  the  name  slfined  to  tbe  release  was  not  written  by  him.  This 
statement  seems  to  have  been  made  not  only  from  the  witness'  knowledge 
of  the  handwriting  of  F,  List,  but  also  from  a  comparison  of  bis  name  upon 
(he  checks  wltb  that  upon  the  release. 

The  deposition  of  tbe  alleged  attesting  witness  to  tbe  release,  Soofleld, 
was  not  taken,  and  though  It  was  teatlfled  by  appellee  that  a  subpcena  had 
been  Issued  for  blm  and  retnined  "not  found,"  no  further  effort  was  made 
to  find  hlm,  nor  dooE  It  appear  wberx  he  IWef,  or  that  any  effort  was  made 
to  prove  the  genulnenene  of  bin  signature.  If  the  alleged  arrangement  bu- 
tween  appellee  and  his  futhcr,  whereby  he  was  to  be  relieved  of  paying  the 
note,  was  made  nben  the  mortgage  was  given,  why  illd  appellee  not  then 
take  from  his  father  the  release  which  he  claims  wae  afterwards  glvenF 

If  such  an  agreement  had  been  made,  why  was  tbe  mortgage  made  to 
■cover  the  rents  and  profits  of  tht  distillery,  as  well  as  tbe  machinery  to  be 
thereafter  added  to  It,  and  why  a  etlpulatlun  therein  that  appellee  was  to 
keep  the  mortgaged  premises  Insured  for  Che  benefit  of  the  mortgagor?  It 
there  was  an  understa tiding  from  the  father  that  the  appellee  was  not  to 
pay  the  note,  why  was  l(  provided  In  the  lease  made  of  the  property  by  the 
Inllpr  to  miey  that  half  of  the  lease  rent  was  to  be  paid  to  tbe  father  by  tbe 
lesaee.  and  why  neuessary  for  the  father  to  agree  In  the  lease  that  he  would 
DDt  enforce  his  mortgage  lien  during  the  existence  of  the  lease?'  As  accord- 
ing ic  the  testimony  of  the  appellee  and  Newman,  the  release  was  signed  by 
F,  Lht  on  the  very  day  be  joined  In  the  lease  ol  the  distillery  to  Riley.'  why 
Inalead  of  giving  the  separate  private  release,  did  he  not  enter  It  upon  the 
record  of  the  mortgage  In  the  customnry  way.  while  In  the  clerk's  oflSce  to 
acknowledge  the  KlUy  lease  and  other  puper  there  acknowledged  by  hlm? 

II  the  release  Is  genuine,  wh;  did  eppelW  aft^tr  his  father's  death  keep 
concealed  the  existence  of  tbe  release  until  sued  on  the  note?  j^nd  why  the 
repeated  offers  to  pay  the  note  by  a  conveyance  to  the  other  heirs  of  tbe  dis- 
tillery property?  If  the  release  was  genuine,  why  did  he  not  say  to  appel 
lant's  atlomey,  when  tolil  by  tbe  latter  that  tbe  note  and  mortgage  would 
liSTe  tc  be  paid  or  renewed.  "I  have  a  writing  from  my  father  releasing  me 
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from  the  debt,"  or  prodaoe  it  for  the  attorney's  iDspectionf  If  the^relean 
was  signed  by  the  father  on  the  day  he  joined  In  the  Biley  lease,  why  did 
he  not  sign, it  when  and  at  the  time  he  signed  the  lease,  Instead  of  waltinft 
until  he  got  to  the  appellee's  house?  And  after  going  to  Glnolnnati  and 
procuring  the  presence  in  Covington  of  the  lawyer,  Cash,  to  write  the  Bikf 
lease,  why  did  appellee  not  have  him  to  write  the  release  at  the  SBme;tlme, 
instead  of  having  Newman,  who  is  not  a  lawyer,  to  do  it  the  day  hefom 
when  F.  List  was  not  present?        • 

If  the  release  was  given  appellee  by  his  father,  why  dkl  the  latter  not  de- 
liver to  him  the  possession  of  the  note  and  mortgage  at  the  same  time,  or  at 
some  time  before  his  death?  No  sufiQcient  answer  to  any  of  these  questioBS 
is  disclosed  by  the  record.  They  are  circumstances  that  do  more  than  throw 
suspicion  upon  the  genuineness  of  the  alleged  release.  In  our  opinion, 
considered  in  ocfnnection  with  the  facts  testified  to  by  the  witnesses  intro- 
duced by  appellant,  they  overthrow  the  testimony  of  the  opposing  witnesses 
and  demonstrate  the  falsity  of  the  release. 

Being  of  the  opinion,  therefore,  that  the  judgment  of  the  chancellor  is 
against  the  weight  of  the  evidence,  the  same  is  hereby  reversed  and  cansfr 
remanded  with  directions  to  the  lower  court  to  enter  judgment  in  appel- 
lant's favor  for  the  amount  of  the  note  sued  on,  and  the  enforcement  of  tbe^ 
mortgage  lien. 


SHEPHERD  V.  COMMONWEALTH. 
(Filed  October  14,  1904— Not  to  be  reported.) 

1.  Criminal  law— Grounds  for  continuance — Appellant  complains  hecausfr 
he  was  not  granted  a  continuance  on  account  of  the  absence  of  connsel. 
The  counsel  who  was  absent  had  some  months  before  the  trial,  been  elected 
to  congress  and  was  necessarily  absent  in  his  official  capacity,  but  he  had 
other  counsel  whose  reputation'and  standing  as  a  lawyer  was  the  very  best> 
and  whose  conduct  of  the  defense  shows  every  evidence  of  painstaking  and 
competent  attention.  If  a  continuance  as  a  matter  of  right  could  be  had  on 
such  grounds,  it  might  be  impossible  to  bring  one  charged  with  crime  Uy 
trial  at  all. 

2.  Instructions— Complaint  is  made  of  an  instruction  defining  manslanffb- 
ter  which  required  the  jury  to  find  that  appellant  shot  deceased  in  sudden 
affray,  or  in  sudden  heat  and  passion,  or  upon  provocation  of  such  character 
as  to  excite  the  passion  of  one  beyond  control.  The  criticism  is  that  the 
conjunctive  form  of  expression  required  the  concurrence  of  twc  things, 
when  either  was  enough  to  constitute  that  degree  of  offense.  As  the  jury  found 
appellant  guilty  of  manslaughter  instead  of  murder,  he  was  not  prejudiced  hy 
the  conception  of  the  instruction  which  be  urges. 

W.  S.  Harkins  and  F.  A.  Hopkins  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Floyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

Appellant  appeals  from  a  judgment  sentencing  him  under  a  conviction  of 
manslaughter,  asserting  two  grounds  of  which  this  court  has  jurifldictioft 
for  a  reversal. 
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Tbe  Arte  Is,  beonoBe  he  wns  not  RrftDtml  a  coaclnuaoce  on  ancoaut  of  th» 
■boeuce  of  ooDDsel  and  of  certain  nitnesaee.  The'caunsel  who  was  absent 
had  soma  months  before  the  trial  be«ii  eleated  a  ivi-resenlative  In  cougreu, 
and  at  the  time  of  trial  was  neoetRBrllj  absent  at  the  seat  of  government  In  . 
his  ofllolal  capacity.  Appellant  had  other  counsel  present  at  the  trial, 
whose  reputation  and  stnndlns  as  an  attorney  at  law  Is  of  the  beet,  and 
wboee  conduct  of  thv  defense  showR  every  evidence  of  painstaking  and  com- 
petent attention,  IF  concinuanoe  as  a  matter  of  right  could  be  hnd  on  such- 
grounds,  it  might  he  impossible  to  bring  one  charged  with  crime  to  trial  at 
all.  The  Rtateitient  ot  the  omdaTlr,  for  oontlmiance  as  to  what  the  absent 
wltDeases  would  provp,  including  appellant's  brother  who  left  court  durlDR 
the  trial  and  before  he  hnd  testlUed,  vrere  admitted  before  the  Jury  as  their 
depositions.  Compalsory  process  to  obtain  the  presence  nf  the  absentees 
was  not  asked  for,  because  presiinmbly  not  desired.  The  witnesses  all  lived 
in  the  county,  and  were  known  to  appellant.  Had  their  presence  been  of 
more  value  tohlmthiin  their  statement  osoantalnadlu  theaffidavlt,  it  was  a 
simple  matter  to  have  gotten  them  there,  and  the  court  would  doubtless  have 
afforded  the  means  of  enforcing  their  attendance  had  a  request  to  that  effect , 
been  made.  The  second  ground  ts,  that  the  Instruction  defining  man- 
slanghtei  required  the  jury  to  find  that  appellant  shot  the  deceased  In  sud- 
den affray,  or  in  sudden  heat  ot  pnsslcn,  and  upon  provocation  of  suck' 
character  as  to  excite  the  passion  beyond  the  power  ot  self  control.  The- 
critlclsm  Is  that  the  coDJHiJOtlveform  of  eipreseion  required  the  concurrence- 
of  two  things  when  either  ot  them  was  enough  to  constitute  that  degree  of  ' 
the  offense.  If  the  jury  bad  found  appellant  guilty  ot  murder,  the  argu- 
ment would  on II  for  more  particular  notice;  hut  as  the  jury  found  bint 
guilty  of  manslaughter  otily  he  was  not  prejudiced  by  the  oonceytion  of  tha 
iDStruction  which  he  urges. 

Kot  having  found  him  guilty  ot  murder,  then  before  the  jury  could  find' 
against  blm  under  this  Instniotlon.  the  burden  was  imposed  upon  the  Com- 
monwealth, according  to  bis  interpretation  of  the  instruction,  of  proving- 
two  elements,  whereas  one  was  enough  to  satiefy  the  law  as  to  the  degree  of 
manslaughter.  In  this  aspect,  the  instruction  was  more  beneficial  to  th» 
aooused  tbnD  he  was  entitled  to. 

Wo  arc  unable  t«  perceive  any  error  in  the  record  prejudicial  to  his  sub- 
stantial rights  and  the  judgment  is,  therefore,  affirmed. 


ASHLAND  AND  CATLETTSBURG  STREET  RAILWAY  v.  LEE. 
(Filed  Ootolier  14.  I9M— Not  to  be  reported, ) 
Railroads— Domages— Pleading— Cure  of  by  verdict— In  this  action  the- 
bill  ot  evidence  is  not  in  the  record  and  the  only  question  Is,  whether  th»- 
petition  authorized  the  judgment.  The  petition  was  detective  In  falling  t». 
allege  facts  showing  knowlege  by  the  servants  of  appellee's  presence  as  he- 
attempted  to  board  appellant's  oar.  or  their  negligence  In  not  ascertaining 
his  preseiice  at  that  time,  but  in  the  absence  of  the  evidenoe  in  the  record,, 
it  will  be  presumed  that  auch  proot  was  introduced  upon  the  trial  as  to  au- 
thorize tbe  veidiot  for  appellee.  The  fact  that  appellant  did  not  bring  the- 
evidence  to  this  court  Is  presumptive  of  the  fact  that  the  lower  court  dtdr 
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Its  duty  and  would  not  have  submitted  the  case  to  the  jury  without  such 
evidence  had  boen  introduced.  It  can  not  be  said,  thereforu,  that  the  court 
erred  in  not  sustaining  appellant's  motion  for  a  peremptory  instruotion. 

Thos.  R.  Brown  for  appellant. 

James  Andrew  Scott  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  is  an  appeal  from  the  Judgment  of  the  lower  court  in  favor  of  the 
appellee  for  $1,000.  On  the  trial,  after  the  appellee's  evidence  had  been  in- 
troduced, the  appellant  moved  the  court  to  give  the  jury  a  peremptory  in- 
fltruction,  which  was  refused,  and  after  the  verdict  of  the  jury  the  appellant 
moved  for  a  judgment  in  its  behalf  notwithstanding  the  verdict,  which  the 
•oourt  overruled,  and  the  case  is  here  on  appeal. 

The  evidence  introduced  on  the  trial  is  not  before  us,  the  bill  of  evidence 
not  being  in  the  record.  The  appellant  claims  that  the  petition  of  appellee 
was  defective  and  does  not  authorize  or  sustain  the  judgment.  This  is  the 
only  question  involved  oo  this  appeal.  It  was  in  substance  alleged  in  the 
petition  by  appellee  that  he  received  serious  injuries  by  reason  of  the  gross 
negligence  of  appellant's  servants  in  charge  of  one  of  its  cars,  in  the  city  of 
Catlettsburg. 

That  he  attempted  to  get  aboard  one  of  its  oars  at  Mahan's  Crossing  to  be 
transported  as  a  passenger  thereon  and  he  stepped  on  the  lower  step  of  the 
car  and  was  attempting  t )  ascend'  the  steps  with  his  box  of  tools  when, 
before  he  had  gotten  safely  on  the  car,  the  servants  in  charge,  by  gross 
negligence,  suddenly  started  the  same  without  any  fault  on  his  part  with  a 
jerk,  without  giving  him  notice,  which  jerk  caused  him  to  be  thrown  to  the 
ground  and  he  was  dragged  thirty  feet  or  more.  «The  appellant,  by  answer, 
controverted  all  the  allegations  o^  the  petition.  The  petition  of  appellee 
was  defective  in  failing  to.  allege  facts  showing  a  knowledge,  by  the  ser- 
vants, of  his  presence,  or  negligence  on  their  part  in  not  ascertaining  his 
presence,  at  the  time  he  was  attempting  to  ascend  the  steps  of  the  car.  At 
common  law,  where  there  was  any  defect,  imperfection,  or  omission  in  any 
pleading,  whether  in  substance  or  form  which  would  be  fatal  on  demurrer, 
yet  if  the  issue  joined  be  such  as  necessarily  required  on  trial,  proof  of  the 
facts  so  defectively  stated  or  omitted,  and  without  which  it  is  not  to  be  pre- 
sumed that  either  the  judge  would  direct,  or  the  jury  would  have  given  the 
verdict,  such  defect,  imperfection,  or  omission  is  cured  by  the  verdict,  by 
intendment  of  law  after  verdict.     (105  Ky.,  527.) 

In  the  case  of  Hill  v.  Bagland,  &c.,  S4  Ky.  LawBep.,  1058,  the  court  said: 
"Where  tl\e  parties  have  attempted  to  join  an  issue  to  be  tried,  and  which 
has  been  tried,  however  defective  in  form  the  pleadings  may  be,  a  verdict 
for  the  one  or  the  other  will  be  held  to  cure  such  defective  pleading,  that  is. 
will  cure  them  as  to  their  form,  supplying  all  omitted  necessary  averments 
-concerning  essential  facts  relied  on,  provided  the  proof  or  admission  of  such 
facts  were  necessarily  considered  before  the  verdict  could  have  been  ren- 
dered."  In  this  case  we  have  not  the  proof  before  us  and  we  must  presume 
that  proof  was  introduced  showing  that  appellant's  servants  had  knowledge 
of  the  presence  of  appellee  at  the  time  he  was  attempting  to  get  on  the  car 
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or  that  the  oar  hod  stopped  for  passeDg^rs  at  that  place  and  hj  the  eierclM 
«f  oFril nary  care  on  thulr  part  the;  oon Id  have  ascertalDed  his  presence. 
WIlhoDt  prool  of  thlB  cbaraocer  the  court  oouM  not  have  Butimltted  the  case 
to  the  jurr,  nor  oould  the  Jury  have  rendered  a  verdict  for  appellee.  The 
«ppellant  did  not  bring  the  evldepoe  here,  and  It  must  be  presumed  tbat  the 
lower  court  did  Its  dut;  In  thle  regard  and  would  not  have  submitted  the 
«ase  lo  the  Jur;  unlesa  suob  evidei^ce  had  been  Introduced. 
For  these  reasons  the  judgment  of  the  lower  court  Is  affirmed. 


SWETMAN  V.  CITT  OF  COVINGTON,  &o. 
(Filed  October  14,  1904-Not  to  be  reported.) 
Talldity  of  ord  Inn  nee— Where  an  ordlnnnce  provides  tor  the  payment  of 
licenses  by  the  owners  of  vehicles  used  for  let  or  hire,  one  who  hbbb  horses 
and  watiODS  In  the  business  of  baulinp  merchandise  can  not  escape  the  pay- 
ment 'of  such  license  on   the  ground  that  he  makes  contracts  with  persons 
who  do  haullns  and   then  either  goes  himself  or  sends  his  employee.     The 
abject  of  the  ordinance  was  to  Include  persons  who  operated  wagons  and 
teams  for  pay,  and  the  demurrer  to  the  petition  In  tbls  nctliin  wbluh  sought 
to  enJolD  the  collection  of  the  license,  was  properly  overrule!), 
W.  McD.  Shaw  tor  appellant. 
F.  J,  Hanlon  for  appellee. 
Appeal  from  Kenton  CircuibCourt. 
Opinion  of  the  court  by  Judge  Nuun. 

The  appellant  Is  In  husiness  In  the  city  of  Covington,  n  city  of  the  second 
class;  he  owns  and  uses  In  his  business  of  hauling,  two  two-horse  wagons 
and  one  one-horse  wagon;  his  buslnefs  consists  of  hauling  goods  and  mer- 
chandise. 

The  city  of  Covington  has  thci  following  ordinance:  "That  the  yearly 
amount  which  the  owners  of  vehicles  usetl  or  let  tor  hire,  plying  the  streets 
of  the  city  of  CovlngFoD,  shall  pay  respectively  for  a  license  therefor  each 
and  every  year,  sfaull  be  ns  follow^:  Twohorse  wagon  used  foi  hauling  boil- 
ers, engines,  sates,  stone,  lumber.  Jogs,  Iron,  brick,  sand,  tobacco,  flS. 
Drawn  by  one  horse,  tS." 

The  appellant  flled  his  petition  and  .tlleged  that  the  appvllees  were  threat- 
ening to  enforce  thU  ordinance  by  collecclug  from  bim  the  license  fees 
named  therein  and  were  threatening  toiiirBsthlm  on  wormnb*  for  the  viola- 
tion of  this  ordinance  on  account  of  his  fiilhireaud  refusal  to  pay  this  license, 
and  be  asbed  that  appellees  be  enjoined  and  prohibited  from  collecting  same 
and  tbe  Issual  of  warmnts  against  him  for  a  violation  o(  this  alleged  or- 
dinance. The  appellant  claims  that  he  Is  not  required  to  pay  license  under 
this  ordinance;  that  be  does  not  hire  out  his  wagons  or  horses  In  such  a 
way  that  the  person  to  whom  he  hires  them  takes  charge  of  them ;  that  he 
makes  oontracts  with  persons  to  do  hauling  for  them  nod  then  he  either 
goes  himself  or  sonds  his  emplujes  with  the  horses  and  wagons,  who  use 
(hem  In'performlng  the  contract;   tbe  employernever  uses  the  horses  and 
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waffODS  in  any  way.    Appellant  olaims  that  under  these  facte  hlB  wagons 
are  not  used  or  let  for  hire. 

It  will  be  observed  that  the  ordinance  uses  the  terms  ** used  or  let  for 
hire."  It  is  evident  that  the  council,  io  the  passage  of  this  ordinaDce, 
understood  that  the  word  "used"  and  '*let"  each  had  a  separate  meaning, 
by  the  use  of  the  disjunctive  **or. '*  In  our  opinion  the  council,  in  the  use 
of  the  words  "used  for  hire/'  meant  to  meet  just  such  a  case  as  appellant's. 
The  "letting  for  hire"  was  intended  to  apply  to  cases  where  persons,  the 
hirers,  took  temporary  possession  of  the  wagon  and  team;  "using  for  hire" 
was  intended  to  apply  to  cases  where  persons,  the  hirers,  did  not  take  tem- 
porary possession,  but  where  the  owners  bandied  the  wagon  and  team  for 
pay,  which  covers  the  case  of  appellant. 

For  these  reasons  we  are  of  the  opinion  that  the  lower  court  was  right  in 
sustaining  a  demurrer  to  appellant's  petition,  and  it  is,  therefore,  affirmed. 


O'DAY  V.  BENNETT. 
(Filed  October  18,  1Q04— Not  to  be  reported.  ) 

■ 

1.  Sale  of  certificates  of  investment  company— Evidence— In  this  action  by 
appellant  to  recover  damages  for  deceit  in  the  sale  of  ten  oertiflcates,  or 
bonds  with  coupons  attached,  the  evidence  fails  to  sustain  the  contention  of 
appellant.  She  bought  the  certificates  from  an  agent  of  appellee  who  ap- 
pears to  have  been  a  trader  in  such  secuiities,  and  whatever  representations 
were  made  concerning  their  value  were  made  by  this  agent  and  not  by  ap- 
pellee. It  was  in  proof  by  appellee  that  th^s  sale  was  made  without  his 
knowledge  and  there  was  no  direct  testimony  in  contradiction  of  this. 

2.  Same— Lottery  scheme— The  contention  that  the  scheme  of  the  Southern 
Mutual  Investment  Go.  is  a  lottery  scheme,  is  not  borne  out  by  the  record. 
On  the  face  of  the  corporations  organization  and  contracts,  so  far  as  pre- 
sented  in  the  record,  its  financial  scheme  i.s  legal  and  valid. 

J.  D.  and  G.  B.  Hunt  and  Butler  Southgnte  for  appellant. 

C.  J.  Bronston,  F.  G.  Elkin  and  J.  R.  Morton  fur  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  the  appellant,  to  recover  damages  of  the  ap- 
pellee for  deceit  in  the  sale  to  her  of  ten  certifloates,  or  bonds,  with  coupons 
attached,  of  the  Southern  Mutual  Inves^Inent  Co.  of  Le:cington,  Ky.  The 
deceit  alleged  is  that  appellee  represented  to  appellant  at  the  time  of  the 
sale,  that  the  certificates  and  coupons  were  legal  and  valid  obligations  of 
the  company ;  that  they  were  then  of  the  value  of  81,800;  that  appellee  owned 
over  117.000  of  them;  that  such  payments  had  theretofore  been  made,  upon 
those  sold  to  appellant,  as  made  them  worth,  then,  the  sum  of  11,800;  that 
appellee  fraudulently  concealed  from  appellant  the  fact  that  the  Southern 
Mutual  Investment  Co.  had  repaid  upon  the  coupons  and  certificates  in- 
volved here,  the  sum  of  tn57.9l;  that  she  believed  all  of  these  representations 
to  be  true,  whereas,  on  the  contrary,  they  were  untrae.  and  were  known  by 
appellee  to  be  false  at  the  time,  and  were  made  for  the  purpose  of  inducing 
her  to  make  the  purchase;  that  the  corporation's  scheme  of  redemption  of 
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the  oonpons  ts  what  la  tcnown  as  tbe  "TinmerBl  apart"  eyetitm,  which  Is  a. 
mer^  sjEMm  ot  chance  or  lottery,  hy  wbic'h  tbe  payment  of  the  ooupona  to- 
be  redeemeil  Is  made  to  depend  upon  the  obanoa  Kelectlon  of  a  nonieral:  and 
that,  tmder  It.  the  holders  of  oartnln  uambeied  ooapons  receive  thelr- 
nioney  earlier  than  otheiP  who  have  paid  In  equal  amounts  as  duea.  andj 
who  bave  held  their  coupons  lor  the  same  length  of  time;  and  that  this  b;b- 
tem  constitutes  a  gift  enterprise  or  lottery:  that  she  did  net  know  the  cou- 
pons and  oartiacates  were  Illegal,  or  that  tbe  method  of  redemption  used  by- 
the  company  constituted  a  lottery  or  gift  enterprise. 

The  answer  placed  In  Issue  all  of  tbe  foregoing  allogntlona,  eioept  the 
statement  that  appellant  did  not  know  the  scheme  of  redemption  of  the- 
Doupons  constituted  n  lottery:  the  court  being  of  opinion  that  the  denial  by 
appellee  of  the  allegation  that,  the  scheme  was  a  lottery,  and  the  ilenlal  of~ 
appellant's  tcnowledse  that  It  was.  were  Inconsistent,  and  upon  motion  re- 
quired hltn  to  elect  between  the  two.  This  ruling  resulted  in  an  election, 
to  stand  by  tbe  denial  of  the  charge  that  tbe  scheme  was  n  lottery,  learlUK 
tbe  other  allegation  undented.  A  trial  resulted  in  n  peremptory  Instruotlou, 
to  the  jury,  at  tbe  olose  of  all  tbe  testimony,  to  find  for  the  appellee  de- 
fendant. 

Tbe  appellant  did  not  buy  the  certiflcntes  and  coupons  from  appellee 
directly,  but  from  one  W.  A.  Garland,  who  appears  to  have  been  a  trader  \a, 
securities  such  as  are  Involved  In  this  litigation,  who  made  whatever  repre- 
eentattons  were  made  concerning  their  value.  The  price  finally  agreed 
upon  between  them  was  11,360:  It  appears  that  he  bad,  before  Eelllng  to  ap- 
pellant, obtained  from  appellee  an  ontion  on  the  seourliles  f<)r  the  sum  or 
11,171.  Appellant  gave  him  her  check  for  the  agreed  price,  and  this  he  in- 
dorsed to  appellee  in  payment  of  his  purchase,  receiving  the  tatter's  check, 
for  •79,  that  being  his  profit  In  the  transaction. 

The  theory  of  appellant  is  that  Garland  was  the  agent  of  appellee,  and 
that  the  latter  is  reKponslbla  for  the  statements  made  by  the  former  to  ber. 

The  allegations  ot  the  petition,  that  iippellee  sold  tbe  Kecurltles  to  appel- 
lant, was  placed  in  Issue,  and  both  BeniiHtt  and  Garland  testiaeil  that  it 
was  made  by  the  latter,  and  not  by  the  fiirnier;  that  tbe  sale  by  Bennett  to. 
Garland  was  without  any  knowledge  on  the  part  of  tbe  former  of  the  trad» 
between  the  liitier  and  appellant.  Appellant  had  no  direct  or  positive  evi- 
dence oontradloting  this,  although  the  burden  was  on  her  to  establish  the- 
Issue  joined;  there  are  some  circumstances  In  regard  to  appellee's  attitude- 
toward  the  sale  to  i^pellant,  that,  liy  a  vigorous  exercise  of  tbe  imagination, 
are  calculated  to  exuite  suspicion,  but  we  think,  ou  the  whole,  she  failed  to 
ahow  the  existence  of  contractual  relations  with  him  In  tbe  matter;  and 
this  seems  to  have  been  the  conclusion  reached  by  the  circuit  judge.  But 
paselnit  this  for  the  -present,  we  will  eiamlne  the  evidence  as  to  the  deceit. 
In  t"be  sale.  It  Is  alleged  that  the  scheme  cf  redemption  adopted  by  the- 
Southern  Mutual  Investment  Co.,  fur  the  purpose  of  redcemlug  tlie  coupons, 
was  what  Is  known  as  the  "numprnl  apart"  system,  nud  wbs  a  lattery  or- 
gift  enterprise.  The  evidence  ehows  that  while  the  company  did,  som» 
7eare  betore'the  sale,  use  tbe  '-nunierai  apart"  system,  the  postofllce  depart- 
ment baying  raised  a  question  of  aiian-lng  its  literature  to  go  through  th»- 
nialls,  on  tbe  theory  that  it  was  a  lattery,  it  was  then  abandoned,  and  boft 
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not  been  in  use  sinoe  the  sale  to  appellant.  The  representation  to  appellant 
that  the  appellee  (who  Is  a  banker,  and  presumably  holds  only  safe  seotirl- 
tles)  owned  $17,000  of  the  certiflcates  and  coupons  of  the  oompany  was  not 
shown  to  be  false,  but,  on  the  contrary,  it  was  proved  that  he  owned  as 
much  as  fSO,000  in  value  of  them  at  the  time.  On  the  8ubj(>ct  of  the  repre- 
sentation that  the  coupons  were  worth,  at  least,  $1,800,  there  is  no  evidence 
showing  that  this  was  untrue,  but  it  is  shown  that  the  company  is  solvent, 
and  carrying  on  an  apparently  profitable  business,  as  it  has  been  for  yean. 
TThere  is  nothing  in  this  record  upon  which  we  would  feel  authorized  to 
-conclude  that  the  method  of  business  done  by  the  Southern  Mutual  Invest- 
ment Co.,  with  reference  to  certiflcates  and  coupons,  constitutes  a  lottery, 
t>r  that  the  financial  scheme  by  which  its  certiflcates  and  coupons  are  to  be 
redeefmed  is  not  feasible,  or  that  its  soundness  is  even  questionable.  The 
obligor  corporation  did  not  deny  its  liability  to  appellant  under  the  terms  of 
the  contract,  or  that  the  certiflcates  and  coupons  were  genuine. 

Counsel  for  appellant  rely  with  great  confidence  upon  the  opinion  in  the 
Hsaee  of  Taylor  v.  Commonwealth,  iib  Ky.  Law  Rep.,  874,  to  establish  their 
theory  of  the  Illegality  of  the  securities  involved  here;  that  case  involved  an 
investment  company  essentially  different  from  the  Southern  Mutual  Invest- 
ment Co. ,  although  they  have  some  features  in  common ;  but  in  the  opinion, 
after  reciting  the  facts  with  reference  to  the  '* numeral  apart"  system  of  re- 
-demption  adopted  by  the  Industrial  Mutual  Investment  Co.,  which  was 
under  investigation,  it  is  said:  *'So  far  as  the  manifest  purpose  of  this  cor- 
poration are  concerned,  they  do  not  appear  to  have  been  illegal;  that  the 
'directors  subsequently  adopted  a  method  that  made  their  transactions  viola- 
tive of  law  can  not  affect  the  fact  that  the  corporation's  existence  was  law- 
ful. If  their  contracts  were  void,  l)rcAU8e  mutually  engaged  in  by  the 
parties  with  the  understanding  on  boih  sides  that  the  corporation  whs  oon- 
-ducting  a  lottery  scheme  alone,  thm  it  may  be  doubtful  if  the  policy  hold- 
ers would  have  any  claim  upon  the  cMuircn  to  enforce  their  contracts  against 
the  corporation  as  liabilities.  Such  nndtTstanding,  however,  was  not 
«hown,  nor  attempted  to  be  shown,  in  this  ca.se.  So  far  as  this  record  dis-- 
tyloses  the  purchasers  of  the  coupA)ns  were  innocent  of  such  knowledge  or 
connivance.  Many  features  of  the  contract  inny  havb  been  possible  of  per- 
formance, and  without  legal  objVctjon.  Ic  was  the  duty  of  the  corporation 
to  have  employed  and  distributed  the  funds  received  by  it  for  the  sale  of 
membership  certificates  so  as  not  to  have  broken  the  law,  and  so  as  to  have 
complied  with  the  undertakings  to  liolders  t\f  nearly  as  possible  by  honest 
and  legal  methods  of  dealing.  If  they  could  not  do  that,  then  it  was  their 
duty  to  refund  the  money  received,  with  its  interest." 

As  in  that  case,  so  in  this,  on  the  face  of  the  corporation's  organization 
and  contracts,  so  far  as  presented  in  this  record,  Its  financial  scheme  Is  legal 
and  valid,  and  it  is  not  in  the  power  of  the  officers  to  corrupt  it  by  adopting 
Illegal  methods:  so  that  even  had  it  been  shown  that  the  "numeral  apart" 
system  (conceding  it  to  be  illegal)  was  in  use,  that  fact  would  not  have  in- 
validated the  securities  In  the  hands  of  an  innocent  holder,  as  appellant 
''Claims  to  have  been ;  that  she  sold  them  to  the  corporation  years  before  they 
^ere  due  for  a  much  smaller  sum  than  their  value,  does  not  render  her  vtn- 


oallbndeb's  adu'r  t.  oallendbb,  &o.  70& 

dor  (coDcodlDK  appellee  bo  to  be)  Itnble  for  the  dlSerence  between  the  num 
received  and  that  paid  by  her  for  them. 

It  awtoB  to  ng  thnt  appellant  tailed  to  «Rtnlillsh  the  cnuse  of  action  set  np 
in  hn  petition  In  every  essential  partloiilar,  and  It,  therefore,  follows  that. 
Ibe  jadgment  must  be  affirmed.  v 


CALLENDEB'S  ADM'R  v.  CALLBNDER,  &o. 
(Filed  October  14,  1U04— Not  to  be  reporUd.  ] 
1.  Attorney's  fee— Settlement  of  estate— Held— That  1600  U  a  rcasonabla 
allonnDce  ngalust  n  decedeDt's  estnCe  lor  attorney's  fee.  employed  by  the 
admlnliitrator  In  a  suit  to  settle  the  estate  worth  from  ta.tiOO  to  17.000,  and 
tor  defending  a  suit  against  the  ent-tB  on  a  note  for  tn.OTiO.  whioh,  after 
bitter  and  protrncted  lltlftAtloD  was  decided  against  the  estate  In  the  lower 
court,  and  decided  for  the  estnte  on  appeal. 

Geo.  B.  Wlnslow,  Wlnslow  &  Howe  nnd  HazelrlBK,  Cbenault  &  Hazelrigg; 
(of  appellant. 
John  S.  Gaunt  and  J.  A.  Donaldson  for  appellees. 
Appeal  from  Carroll  Circuit  Court. 
Opinion  ot  the  court  by  JndRe  Nunn. 

Ttie  appellant.  Joseph  Callender,  administered  upon  his  father's  estate,. 
whioh.  occordlDg  to  Che  proof,  consisted  of  real  estate  and  perBOiial  property 
tu  about  the  value  of  |S,000  to  ST. 000.  of  whioh  11,000  was  personal  t.\  nnd  the 
bolatioe  whs  real  estate.  He  Instituted  nil  action  In  the  Carroll  Circuit 
Court  to  settle  this  estate.  A  note  was  presented  for  16,000  and  the  Interest. 
CThtoh  was  more  tbau  the  value  of  the  whole  estate.  He  made  defense  to 
this  claim,  alleging  that  It  waa  a  fabrlcnted  claim,  and  that  the  estate  did 
not  owe  the  now  nor  any  part  of  It.  The  litigation  over  the  collection  of 
this  note  was  bitter  nnd  protracted  and  resulted  In  a  judgmeut  against  the 
eetAte  on  the  trial  In  the  lower  court,  which  judgment,  on  an  appeal  to  this 
court,  was  reversed.  On  the  return  of  the  case  to  the  lower  court,  the  ap- 
pellant asked  thai  an  order  be  made  allowing  his  attorneys  a  tee  of  tl.OOO 
for  representing  the  estate  In  resisting  the  payment  ol  this  note  and  In  the. 
settlement  of  the  estate  In  both  the  lower  and  this  court.  Appellee  resisted 
this  nllowance  and  on  the  trial  In  the  lower  court  a  fee  of  t400  was  allowed, 
from  which  order  ot  nllowance  appellant  has  appealed. 
The  appellant  Introduoed  two  uitorneys  ns  witnesses,  one  of  whom  stated 
-  the  services  or  appelhint's  counsel  in  beth  courts  were  reaspnabty  worth 
11.000.  the  other  flied  it  at  ITail.  The  appellee  Introduced  one  attorney  as  a 
wltnrse,  who  stated  thnt  the  services  in  the  resisting  the  collection  ot  this 
DOW  In  both  courts  were  worth  only  »300.  but  would  not  give  an  opinion  as. 
to  the  value  of  their  services  rendered  In  other  matters  In  the  settlement  of 
the  efltnte.  We  are  aware  that  this  court  has  often  stated  the  rule  to  be  that 
the  jtidftB'  ot  the  lower  court,  occupying  the  position  of  a  chancellor,  has 
th«  rigbt  to  Judge  of  the  reasonableness  of  nn  allowance  hi  attorneys  trem 
th«  cbKisoter  of  the  oase  and  the  record  ItEeif  as  well  as  from  the  opinions 
of  wltoeaees.    His  aottcn  in  these  mattara  Is,  ot  course,  subject  to  review  by- 
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^hlsccurt  After  a  careful  inyefltlgatlon  of  thisreoord  and  the  proof  therein, 
-and  the  reoord  on  the  former  appeal,  we  are  of  the  opinion  that  the  allow- 
ance made  by  the  lower  oourt  was  rather  small;  that  it  should  have  been  at 
4ea8t  1600. 

Wherefore,  the  Judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded.  with  directions  to  the  lower  court  to  make  nn  order  allowing  $600 
tor  attorney's  fee. 


HAVENS  V.  COMMONWEALTH. 
(Filed  October  14,  1904— Not  to  be  reported. ) 

1.  Verdict— Right  of  jury— Province  of  appellate  court— It  is  the  right  of 
the  Jury  to  determine  from  the  evidence  whether  or  not  the  defendant  is 
•:gui]ty  AR  charged  in  the  indictment,  and  it  is  not  the  province  of  this  court 
to  disturb  their  verdict  unless  it  appears  there  was  no  evidence  conducing 
to  establish  his  guilt. 

2.  Unir+'d  net  of  two  or  more— Kflect— Liability  of  all— Where  two  or  more 
persons  unite  to  accomplish  a  criminal  object,  whether  through  the  physical 
Tolition  of  one  or  all,  proceeding  severally  or  collectively,  each  individual 
whose  will  contributes  to  the  wrongdoing,  is,  in  law,  responsible  for  the 
^hole,  the  same  as  though  performed  by  himself  alone. 

8.  Evidence— Previous  conduct  of  accused— Competency — Res  gestae- Dis- 
X)rderly  conduct  of  the  accused,  and  an  assault  made  by  him  upon  persons 
t)ther  than  deceased,  immediately  before  his  attack  upon  the  deceased,  served 
to  show  his  reckless  and  violent  disposition  on  that  occasion,  and  the  intent 
with  which  the  attack  was  made  on  deceased,  and,  are  competent  to  be 
;given  in  evidence  as  part  of  the  res  gest«. 

4.  Aidor  and  abettor— Purpose  to  kill— Where  the  evidence  conduced  to 
«how  an  unprovoked  assault  upon  deceased  and  an  attempt  to  shoot  him, 
manifesting  a  malicious  purpose  on  appellant's  part  to  take  his  life,  though 
the  wound  which  killed  deceaped  was  inflicted  by  another,  if  it  was  without 
Justification,  and  was  done  to  aid  appellant  in  carrying  out  a  purpose  to 
kill  deceased,  it  may  well  be  said  that  appellant  contributed  to  the  result  to 
«uch  an  extent  as  to  make  him  an  aidor  and  abettor  in  the  crime. 

Allen  W.  Cisco,  John  Morgan  Perry  and  Geo.  W.  Goad  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Morgan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  J.  M.  Havens,  was  jointly  indicted  in  the  oourt  below  with 
Ills  brothers,  Willie  Havens  and  T.  M.  Havens,  for  the  murder  of  Davidson 
Castle.  The  indictment  in  apt  language  charges  each  of  the  defendants 
\7ith  the  act  of  the  killing,  and  also  that  each  aided  and  abetted  the  others 
in  the  crime. 

Willie  Havens  was  given  a  separate  trial,  found  guilty  of  voluhtaiy  man- 
slaughter and  his  punishment  fixed  at  twenty-one  years'  confinement  in  the 
penitentiary.  Later,  T.  M.  Havens  and  the  appellant,  J.  M.  Havens,  were 
tried  together,  as  the  result  of  which  T.  M.  Havens  was  acquitted,  but  ap- 
pellant was  found  guilty  of  voluntary  manslaughter  and  his  punishment 
fixed  at  confinement  in  the  penitentiary  for  fifteen  years.  His  motion  for  a 
oew  trial  was  overruled,  and  this  court  is  now  asked  to  reyerse  the  Judg- 
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tueut  of  oonvlctlou  that  be  may  have  a  uev  trial.  AecordliiB  to  tbe  erl- 
denoe  toatid  Id  (be  reoord,  (be  homicide  occurred  at  the  house  ot  EItId 
BsDey,  Id  Mornas  coniK;,  on  (be  ulRht  of  Deoember  9S,  lUOS.  A  brother  of 
appFllaD(  had  been  married  tbere  that  da;  to  Han^j's  daughter.  Several  of 
tbe  weddlQft  oueets.  InoludlDg  Appellant  and  the  other  two  Havens  lodlcted 
with  him,  remained  at  Haney'a  until  nlftbt,  It  being  underatoort  (hat  a 
partf  ot  men  and  bo;i  from  th»  neighborhood  would  be  on  band  (bat  night 
to  charivari  tbe  bridal  party.  The  chnrlvarl  part;  arrived  at  tbe  Haoey 
residence  soon  after  dark,  and  began  to  go  around  the  bouse  rlDglDg  belU 
and  making  a  noise.  Among  them  waa  Davidson  Cnntle.  It  appears  from 
the  testlmonj  ot  tbe  Commonwealth's  witnesses  that  tbe  party  hod  gone 
arouod  the  house  several  times,  when  appellant,  who  was  Intoitlcated,  went 
among  tbem  aDd  flourished  a  pistol,  which  he  held  In  bis  band,  over  tbe 
bead  of  Cllut  Haney,  slapped  Willis  Hnne;  Is  (he  brp^st,  caught  and  choked 
Alden  Stac;,  and  then  turning  upon  Davidson  Castle,  snapped  hU  pistol  at 
blm.  Custle  attempted  to  repel  tbe  assault  made  upon  blm  by  appellant 
with  the  pistol,  by  cutting  or  striking  at  blm,  and   then  beuan  to  retreat. 

White  retreating  and  being  pursued  by  appellant,  Willie  Havens  ran  up  to 
and  Etabbed  CafCle  In  tbe  breast,  mortally  wounding  blm.  Casde  then  ran 
around  tbe  smokebouMi  and  fell  near  the  well.  As  be  ran  and  down  to  tbe  time 
be  fell  he  was  followed  by  appellant,  who  continued  the  snapping  of  the 
pIsKil  at  him.  When  be  fell,  appelliinn  causbt  lilm  by  tbe  collar  and  pushed 
him  HKalost  tbe  ground,  saying,  "Won't  you  stop,"  and  still  holding  Castle 
tailed  to  his  brother,  "Come  here,  Willie,  we  have  ^ot  faim."  The  wounded 
man  nas  carried  by  some  persons  prtisent  Into  tbe  bouse  and  placed  on  a 
bed;  soon  afterwards  appellant,  who  was  Id  the  yard,  remarked,  "If  tbe 
damn  son  of  a  bitoh  la  not  dead,  bo  ought  to  die. " 

Castle  died  before  he  could  be  reached  by  tbe  physician  who  was  sent  for; 
but  the  latter,  upon  arriving  at  Haney's  house,  esamined  his-wound  and 
found  that  it  wns  made  by  a  sharp  instrument  which  penetrated  two  blood 
vessels  In  the  lung  and  oAused  his  death. 

It  also  appears  that  the  knife  with  which  Willie  Havens  billed  Castle  was 
borrowed  by  him  that  night  ot  one  Jesse  Glbbs,  and  was  returned  after  tbe 
cutting  by  Willie  Havens,  who  put  It  Into  Ulbbs'  pocket  with  the  blood  of 
Castle  upon  It.  It  further  appears  from  tbe  testimony  ot  the  witnesses  tor 
tbe  CommonweaUh  that  no  difficulty  or  trouble  arone  that  night  until  sp- 
peilant  began  to  flourish  his  pistol  and  assault  the  persons  named.  Includ- 
ing Castle.  The  evidence  relied  on  by  appellant,  which  consisted  mtilnly  of 
bis  own  testimony,  was  to  the  effect  that  be  was,  at  the  time  of  the  homl- 
■clde,  a  deputy'oonatflble  and  had  been  requested  by  the  owner  of  tbe  pr«m- 
iaea,  Haney,  to  preserve  qider  and  keep  the  peace,  which  be  was  attempting 
to  do  when  tbe  killing  ot  Castle  occurred. 

Appellant's  version  ot  the  affnir  was  that  some  of  tbe  crowd  bei&rae  so 
boisterous  that  he  called  out  to  tbem  If  tbey  did  not  stop  he  would  have  to 
arrest  them,  to  wbtch  Castle,  with  one  or  two  others,  replied,  "You  can't 
arrest  me  or  any  one  else  In  this  crowd,  or  atop  (bia  charivari  either."  Ap- 
pellant retponded,  "You  will  be  tbe  flrst  one  I'll  arrest  If  you  don't  stop." 
Whereupon,  Castle  began  striking  appellant,  who  had  bis  ptatol  In  bla  band; 
that  T,  M.  Ilavena   then   got  between   them   and  tried   to   atop  Castle  from 
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etrlklng  appellant  ^y  holding  up  his  hands  and  pushing  him  back^fio  doloK 
which  T.  M.  Havens  was  out  in  the  shoulder  by  Castle  with  a  knife,  seeing' 
which  appellant  told  Castle  to  consider  himself  under  arrest,  but  that  in- 
stead of  submitting.  Castle  struck  appellant  in  the  back  with  a  knife,  infliot- 
ing  a  wound,  and  then  retreated  towards  the  well,  cutting  at  appellant,  who 
was  following  to  complete  thoarrest.  and  that  when  Castle  fell  at  the  well  ap- 
pellant seized  hitn,  not  knowing  at  the  time  he  had  been  cut  by  Willie 
Havens,  or  anyone  else,  but  that  he  did  not  call  out  to  Willie  Havens  telling 
him  to  "Come  here,  Willie,  we  have  got  him.'* 

In  brief,  appellant's  defense  was,  that  seeing  Castle  disturbing  the  peace 
he  attempted  to  arrest  him,  and  in  doing  so  used  no  more  force  than  was 
necessary  to  that  end,  and  that  if  in  resisting  arrest.  Castle  was  mortally 
wounded  by  another,  it  was  no  more  than  he  deserved,  but  in  any  event 
that  he  (appellant)  did  not  wound  him,  or  aid  in  so  doing,  and  was,  there- 
fore, in  no  wise  responsible  for  his  death. 

In  view  of  the  entire  evidence  we  are  not  surprised  that  the  jury  came  to 
the  con(«]usion  that  appellant,  instead  of  acting  the  part  of  a  peace  officer 
on  the  occasion  of  the  homicide,  was  himself  the  aggressor  and  wrongdoer; 
and  that  but  for  his  disorderly  and  arbitrary  conduct  and  unprovoked  attack 
upon  Castle,  the  latter  would  not  have  lost  his  life.  At  any  rate,  it  was 
their  right  to  determine  from  the  evidence  whether  or  not  he  was  guilty  as 
charged  in  the  indictment,  and  It  is  not  the  province  of  this  court  to  disturb 
their  verdict  unless  it  should  be  made  to  appear  that  there  was  no  evidence 
conducing  to  establish  his  guilt. 

We  are  unable  to  discover  any  merit  in  the  contention  of  uppellant's  oonn- 
sel  that  the  evidence  falls  to  disclose  the  elements  necessary  to  constitute 
him  an  alder  and  abetter  In, the  homicide,  in  the  meaning  of  the  law.  There 
was  evidence  that  conduced  to  show  an  unprovoked  assault  upon  the  de- 
oased.  and  that  the  deadly  weapon  used  in  the  attack  and  the  attempt  to 
shoot  deceased  with  it.  manifested  an  evil  and  malicious  purpose  on  appel- 
lant's part  to  tAke  his  life.  And  though  the  wound  which  caused  his  death 
was  inflicted  by  another,  if  it  was  without  justification,  and  was  done  to 
aid  appellant  in  carrying  out  a  purpose  to  kill  deceased,  in  such  a  state  of 
case  it  may  well  be  said  that  appell:int  contributed  to  the  result  to  such  an 
extent  as  to  make  him  an  aider  and  abettor  in  the  crime. 

"A  crime  is  not  always  committed  by  a  single  individual.  Several  per- 
sons  may  be  concerned  in  different  degrees,  some  of  them  by  actually  doing 
the  deed,  others  by  standing  by  and  abetting  it,  others  by  having  advised  or 
commanded  it,  though  absent  when  it  was  committed,  and  still  others  bj 
assisting  In  the  escape  of  one  concerned.  When  two  or  more  persons  unite 
to  accomplish  a  criminal  object,  whether  through  physical  volition  of  one, 
or  of  all,  proceeding  severally  or  collectively,  each  individual  whose  will 
contributes  to  the  wrongdoing  is,  is  law,  rsponsible  for  the  whole,  the  same 
as  though  performed  by  himself  alone."  (Roberson's  Ky.  Criminal  Law, 
volume  1,  section  73.) 

« 

The  grounds  for  the  new  trial  were,  first,  that  the  verdict  was  against  the 
law  and  evidence;  second,  that  incompetent  evidence  was  admitted  npoD 
the  trial;  third,  that  the  court  improperly  instructed  the  jury;  fourth,  that 
the  court  failed  to  instruct  the  jury  upon  the  whole  law  of  the  case,  and. 
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fifth,  improper  language  and  condnct  upon  the  part  of  the  Commonwealth's^ 
attoniey  in  his  argument  to  the  jury.  We  have  already  ezpresaed  the  opin-- 
ioD  thnt  the  first  of  the  above  grounds  is  untenable.  The  evidenoe  objected  \ 
to  as  Indicated  by  the  second  ground  for  a  new  trial  was  in  regard  to  the  - 
disorderly  conduct  of  appellant,  and  the  assault  made  by  him  upon  persons^ 
other  than  the  deceased,  just  before  his  attack  upon  the  latter. 

These  acts  of  the  appellant  occurred  immediately  before  his  attack  upon.* 
the  deceased,  and  served  to  show  his  reckless  and  violent  disposition  on  that . 
occasion,  and  the  intent  with  which  the  attack  upon   deceased  was  made. 
Besides,  they  led  to  and  were  so  nearlQr  connected  with  the  main  transac- 
tioD,  the  killing  of  deceased,  as  to  make  them  a  part  of  the  res  gestae. 
(Bowlin  V.  Commonwealth,  17  Ky.  Law  Bep.,  1821.) 

In  Bishop's  New  Criminal  Procedure,  volume  1,  section  1125,  we  find  the- 
following  statement:  *' Whole  transaction  as  explained  under  the  doctrine  of 
res  gestae.    Whenever  a  part  of  o  transaction  appears  in  evidence,  the 'rest  is 
thereby  made  admissible.      So  that  the  entire   transaction,  wherein  it  is- 
claimed  the  wrong   in   Issue  was  done,  may  be  shown,  though   it  includes, 
also  other  crimes,  and  even  though  each  transaction  was  a  continuing  one» 
or  transpiring  in  parts  on  different  days." 

It  is  aIko  objectc^d  thnt  appellant  was  asked  on  cross  examination  if  he  did 
not  live  with  Martha  Qeveden.  It  may  be  inferred  that  the  objection  was 
because  the  woman,  Geveden,  was  of  'bad  reputation,  though  that  fact  does, 
not  appear  from  the  record,  and  that  the  purpose  of  the  question  was  to* 
affect  the  credibility  of  the  witness  because  of  his  relations  with  her.  It  is 
by  no  means  unusual,  and  is,  indeed,  generally  proper,  to  inquire  of  a  wit- 
ness his  age,  place  of  rerildence,  or  occupation.  We  are  unable  to  see  any 
thing  Improper  in  the  question  objected  to.  It  certainly  could  not  have 
been  prejudicial  to  the  appellant,  for  the  inquiry  as  to  his  place  of  residence- 
was  not  carried  beyond  the  one  question  referred  to,  and  did  not  elicit  any 
thing  improper  in  hli  relations  with  the  woman,  as  his  answer  to  the  ques- 
tion wns  "No,  sir,  I  do  not  live  with  Martha  Liz  Qeveden;  I  rent  land  of 
her  mother  and  board  at  her  mother's  house.  She  and  her  brother  live  there- 
with her  mother  " 

We  are  of  opinion  that  the  instructions  upon  the  whole  fairly  presented 
the  law  of  the  case.  Those  numbered  one  to  four  inclusive  correctly  defined 
murder  and  voluntary  manslaughter,  and  told  the  jury  in  what  state  of 
case  they  would  be  authorized  to  find  appellant  guilty,  as  principal  or  aider^ 
or  the  one  or  the  other  of  these  crimes,  and  properly  indicated  the  punish- 
ment appertaining  to  each. 

Instruction  No.  5  explained  to  the  jury  the  law  of  self-defense,  and  in- 
formed them  what  facts,  if  shown  by  the  evidence,  would  entitle  appellant 
to  the  benefit  of  it  in  this  case,  and  at  the  same  time  correctly  advised  them 
under  what  circumstances  he  would  be  authorized  to  interfere  in  the  defense 
of  his  brother,  Willie  Havens,  who  admittedly  inflicted  upon  Davidson 
Castle  the  wound  of  which  he  died. 

By  instruction  No.  6  the  jury  were  told  that  if  they  believed  from  the  evi- 
dence beyond  a  reasonable  doubt  that  appellant  was  guilty  of  murder  or- 
voluntary  manslaughter,  but  should  have  a  reasonable  doubt  as  to  which  of 
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these  orimes  he  was  guilty  of,  it  was  their  duty  to  ^n6  htm  tpniiltj  of  the 
lesser,  voluntary  manslauKhter. 

No.  7  directed  the  jury  to  acquit  appellant  unless  his  g^ilthad  been  proved 
beyond  all  reasonable  doubt,  and  by  No.  8  they  were  advised  that  the  law 
presumed  appellant  innocent  until  proven  Kuilcy  beyond  a  reasonable  doubt. 

Instruction  No.  9  told  the  jury  in  substance  that  it  was  an  admitted  fact 
that  appellant  at  the  time  of  the  cutting  and  klllini;  of  deceased  was  a 
"deputy  constable  of  Morgan  county;  therefore,  he  had  the  right  to  arrest 
'deceased,  or  any  other  person,  on  that  occasion,  if  he  or  they  were  commit- 
ting a  breach  of  the  peace  in  his  presence,  and  to  use  such  force  and  only 
such  as  was  necessary  or  reasonably  appeared  to  him  to  be  necessaiy  to 
make  the  arrest,  but  that  unless  such  person  resisted  the  arrest  to  such  an 
extent  as  to  put  appellant  in  danger  of  loss  of  life  or  great  bodily  harm,  he 
iia6  no  right  to  kill  him. 

It  is  Insisted  for  appellant  that  this  instruction  was  improper  in  that  it 
Confined  his  right  to  kill  the  deceased  to  the  existence  of  actual,  instead  of 
apparent,  danger  to  his  life  or  person,  at  the  hands  of  the  deceased,  and 
further  because  it  excluded  from  the  consideration  of  the  jury  any  right 
upon  the  ]jart  of  appellant  to  act  in  defense  of  his  brother,  if  the  latter  were 
in  good  faith  aiding  him  in  making  the  arrest  of  deceased.  The  instruction 
is  undoubtedly  open  to  the  criticism  made,  but  it  is  not,  in  our  opinion,  preju- 
dicial to  the  appellant  in  view  of  the  full  exposition  of  the  law  contained  in 
instruction  No.  5,  whereby,  as  we  have  heretofore  indicated,  the  jury  were 
oorrectly  advised  upon  what  state  of  facts  appellant  might  avail  himself  of 
the  law  of  self-defense  in  respect  to  the  killing  of  deceased,  and  also  under 
what  circumstances  he  might  interfere  in  defense  of  his  brother.  We  think 
the  court  proi^erly  refused  the  instructions  asked  by  appellant.  Those 
marked  "A"  and  "B"  were  included  in  that  part  of  instruction  No.  9  to 
which  no  objection  wos  or  ie  urged  by  appellant's  counsel. 

Instruction  **C,"  though   correct  in   the  abstracc,  would  have  been  mis- 

« 

leoding  if  given  the  jury,  because,  as  shown  by  the  evidence,  the  conduct  of 
appellant,  on  the  occasion  of  the  homicide  was  not  of  such  a  character  as  to 
raise  in  his  behalf  the  presumption  of  official  good  faith  referred  to  in  this 
instruction.  « 

Refused  instruction  "D, "  which  was  intended  to  advise  the  jury  of  what 
is  required  to  constitute  one  an  aider  and  abettor,  in  the  crime  of  murder 
or  voluntary  manslaughter,  is  nut  precisely  accurate  in  statement,  but  if  it 
were  quit«  bo,  it  was  not  error  for  the  trial  oourD  to  refuse  it,  as  all  t^at 
was  necessary  to  be  told  the  jury  on  that  subject  was  correctly  set  forth  in 
instruction  No.  3. 

Objection  was  made  by  appellant's  counsel  to  certain  remarks  made  in 
argument  by  the  Commonwealth's  attorney  and  associate  counsel.  The 
language  objected  to,  while  outside  the  record,  was  in  no  sense  abusive  or 
inflammatory,  and  we  are  unable  to  see  that  it  was  prejudicial  to  appel- 
lant's rights. 

Regarding  the  record  as  frea  from  prejudicial  error  the  judgment  of  the 
lower  court  is  afBnned. 
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BBOWN  V.  BAbTON. 
(Filed  October  16,  1901— Not  to  be  reported.) 

I.  Pneswaj — Continued  use — SuffloleDt  notice — Where  the  evidence,  ai  a 
vhole,  fairly  proves  that  a  paignn;  tcab  clnlmed  and  used  by  appellant  and 
bis  vendoiH  (or  more  than  thirty  yenrx  cuntlmiousiy,  nad  that  such  claim  o( 
right  nnd  uae  were  sutSclently  notorious  and  adverse  as  to  Rive  notice  to 
appellee  and  his  vendors  and  the  public  generally,  t be  right  of  appellant'! 
■coDtlDued  use  to  such  passnay  should  be  coofliined.  ' 

J,  M.  BramlilBl  &  Son  for  appellant. 

Appeal  Iroiu  Hicbinah  Circuit  Court. 

Opinion  of  the  court  by  Judxe  Settle, 

In  thU  equitable  aotion  the  appellant  was,  by  the  judftment  of  the  Hick- 
man Cirunit  Court,  deprived  of  the  u^e  of  a  passmiy  leading  from  his  Fell- 
dence  and  farm,  over  the  land  of  appellee  to  tht!  publio  hiKhmay,  known  as 
thtj  Coluuibu?  and  Clinton  mad.  The  Judgment  complnined  of  also  deolareB 
the  appellee  the  owner  of  the  pftssway,  nnd  qiil«tH  his  title  to  the  eame. 

The  answer  of  appellant  denied  appellee's  title  to  the  passway  nnd  overred 
his  (appellant's)  ownership  thereof  by  use  and  posaeesion,  active,  contlnii- 
-ous  and  adverse  to  appellee  and  all  others,  (or  more  than  fifteen  years  before 
the  institution  of  this  aotion.  It  is  qustionable  whether  appellee's  posses- 
«lon  was  such  as  to  entitle  hliu  to  maintain  the  action  whioh  is  on«  to  quiet 
title.  Although  the  passway  runs  over  his  land,  hte  posseeslon  thereof  was 
not  excitialve,  nor  was  It  Rreater  than  that  of  appellant,  who  was  also  in 
possession  of  the  passway.  Indeed,  his  use  of  it  had  been  much  lonxer  than 
(bat  of  appellee.  Although  appellee's  title  to  the  passway,  and  the  land 
over  which  It  runs,  were  denied  by  the  answer  of  appellant,  no  title  papers 
appear  U>  have  been  Introduced  In  evidence  by  htm;  he  did,  however,  prove 
bis  ownership  of  the  land  by  the  actual,  adverse  and  continuous  possession 
«[  hlraeelf  and  vendors  (or  more  than  fifteen  years,  but  such  possession  was, 
as  stated,  not  more  than  half  as  long  as  that  proved  hy  appellant  as  to  the 
use  of  the  passway  In  cuntroverfy  hy  himself  and  vendors. 

It  appears  that  the  lands  of  arpellanl  and  appellee  were  originally  owned 
by  one  Bullock,  and  that  the  land  at  appellant  was  purchased  from  Bullook 
by  Bridgman;  later  the  land  owned  by  appellee  wns  purchased  by  Hubbard, 
appellee's  vendor,  from  Bullock's  heirs.  Hubbard  also  bought  of  Btidgmau 
the  land  now  owned  bj  appellant  and  let  America  Darling  have  It.  She 
falling  to  pay  for  It,  Hubtiard  again  became  the  owner,  and  thereafter  sold 
And  conveyed  It  to  appellant,  Hubl)ard  or  bis  heirs  continued  to  own  appel- 
lee's land  until  a  year  or  two  before  the  Institution  of  this  action,  when  tbs 
heirs  sold  it  to  appellee's  father,  who  gave  it  to  appellee.  It  appears  from 
the  evidence,  and  Is  In  fact  not  denied,  that  the  passway  In  controversy  was 
eelabtlibed  by  Bridgman  more  than  thirty  years  bko.  and  while  he  owned 
-appellant's  land,  and  he  used  It  constantly  down  to  the  lime  he  sold  th« 
land  to  Hubbard  tor  America  Darling,  and  that  she  an<I  her  fAinlly  used 
the  same  passway  all  the  time  she  owned  the  land.  When  Hubbard  got  the 
land  of  her,  he  at  once  sold  and  conveyed  It  to  appellant,  which  was  alxint 
fifteen  years  befoie  this  action  was  commenced,  from  which  time  until  the 
nndltloi)  of  the  Judgment  In  this  case,  depriving  him  of  it,  appellant  used 
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the  passway,  claiming  It  ae  his  own,  adversely  to  appellee,  his  vendon  and 
all  others. 

The  evidenoe  also  shows  that  appellant,  as  a  tenant  of  America  Darlio(?r 
lived  on  the  place  now  owned  by  him  two  or  three  years  before  his  purohasB 
of  it,  and  he  testified  that  during  that  time  she  claimed  to  be  the  owner  of 
the  passway  and  used  it  all  the  time  without  interference  from  any  source. 
There  is  no  evidence,  except  the  testimony  of  appellee,  and  his  father,  %hAt 
appellant's  use  of  the  passway,  was  merely  permissive,  and  the  weight  of 
the  testimony  was  to  the  effect  that  his  use  of  the  passway  was  a  matter  of 
right,  for  when  appellee  wished  to  change  the  passway  li^part,  he  asked  the 
permission  of  appellant  to  do  so,  which  he  need  not  have  done,  and  would 
not  have  done  if  the  latter's  use  of  the  passway  was  merely  permissive. 
Appellee  says  appellant  connented  to  the  change,  but  almost  at  once  with- 
drew the  consent.  Appellant  says  his  consent  was  conditional,  that  is  he 
told  appellee  he  would  consent  if  the  road,  as  changed,  could  be  made  a 
good  one,  but  finding  upon  examination  that  it  would  not,  with  the  change^ 
be  a  good  or  safe  road,  he  at  onoe  withdrew  the  consent,  and  the  fact  that 
he  promptly  took  down  the  fence  made  by  appellee  across  the  old  passway, 
but  gave  emphasis  to  his  disapproval  of  the  change. 

The  only  evidenoe  in  the  record  which  tends  to  show  that  appellee's  ven- 
dor, Hubbard,  regarded  appellant's  use  of  the  passway  as  permissive  is  that 
he,  eight  09  ten  years  ago,  put  up  a  gate  on  his  land  across  the  passway,  to 
which  appellant  made  no  objection  as  long  as  he  and  his  family  could  go 
through  the  gate,  but  when  after  a  year  or  two  Hubbard  locked  or  other- 
wise fastene<l  it  so  that  it  could  not  be  opened,  appellant  broke  the  fastening 
and  finally  took  the  gate  down,  thereby  asserting  his  right  to  travel  the 
passway,  and  in  effect  giving  notice  to  Hubbard  that  he  would  not  be  In- 
terfered with  or  obstructed  in  ius  use.  Hubbard  seemed  to  aoqulesoe  in  his 
right  to  remove  the  gate  and  never  more  attempted  to  interfere  with  his  u» 
of  the  passway.  Indeed,  no  further  interference  arose  from  any  source  to 
appellant's  free  use  of  the  passway,  until  appellee  began  to  act  just  before 
the  institution  of  his  suit. 

It  is  in  proof  that  this  passway  furnishes  appellant  the  only  means  of 
getting  to  and  from  his  farm  and  residence,  and  by  means  of  it  he  travels 
to  the  postoffice,  church  and  county  seat.  Appellee  proved  by  several  wit- 
nesses thf^  the  passway  runs  in  a  zigzag  course  across  his  land,  by  reason  of 
which  his  fields  are  in  bad  shape  and  his  land  Injured.  This  is  no  doubt 
true,  but  according  to  the  evidence  the  passway  was  there,  and  the  land  in 
the  same  condition  when  appellee  and  his  vendor  purchased  it.  Taking 
the  evidence  as  a  whole,  we  think  it  fairly  proves  that  the  passway  was 
claimed  and  used  by  appellant  and  his  vendors  as  a  matter  of  right  for  more 
than  thirty  years  continuously  before  the  institution  of  this  action,  and 
that  such  claim  of  right  and  use  were  sufficiently  notorious  and  adverse  to 
give  notice  to  appellee,  his  vendors  and  the  public  generally,  of  the  nature- 
of  appellant's  claim. 

As  said  by  Judge  Pryor,  in  O'Daniel  v.  O'Dauiel,  88  Ky.,  186:  ''At  oom- 
mqu  law  the  long  enjoyment  of  an  easement  gave  the  right  to  the  easement, 
and  the  use  continuing  uninterrupted  for  twenty  years  or  longer,  when  un- 
explained, created  the  presumption  that  the  claim  or  use  was  adverse. 
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TTnder  oar  statute  o(  llmltfttloD,  the  ooDtlnned  use  for  fllteen  yean  nnex- 
pblned  would  sreate  the  presumption  ai  to  the  right,  aad  \a  this  oue  tba 
use  for  more  than  half  a  century  certainly  estKbliahea  the  right  to  the  psHh 
waj;  and  It  was  not  neoMBsry  to  show,  by  positive  teattiuony,  that  the  ap- 
pellant had  claimed  this  nae  be  ■  mntter  of  right,  and  ao  proclnimed  to  hla 
nelghbort.  The  burden  vbb,  In  fact,  on  the  defendant  (appellee)  after  mioh 
-a  long  uae  of  hla  premlaes,  to  show  that  the  uae  wb9  merely  permlmive. ' 
^WllklnsT,  Bamer,  TS  Ky.,  S88;  O'Daolel  t.  O'Danlel,  SB  Ky.,  185;  New- 
mao  T.  Crevrs,  fie,  Ey.,84a;  AnderaoD  v.  So uth worth,  E6  Ky.  I^w  Rep.,  77(L ) 
Being  convinced  that  the  JudRlnent  of  the  loner  court  U  against  ttaa 
velgbt  of  the  evldenoe.  It  1b  reversed  and  cause  remanded  vlth  dl^eotlo^■ 
«o  the  lower  court  to  enter  judgment  dlsmlBsIng  the  petition  and  oonflrm- 
4ng  appellant's  right  to  tha  continued  use  of  the  paseway  In  controTerey. 


JOTES  T.  CITY  OF  LOUISVILLE. 
(Filed  October  IB.  1901— Not  to  be  reported.) 

1.  Assesstnent  of  property  tor  taxes— Construction  of  statute— Section  £091, 
"Kentncbj  Statutes,  providing  that  whenever  by  the  complaint  of  the  party 
-asaeseed  It  appears  that  property  has  been  assessed  In  a  name  other  than 
that  of  the  owner  or  holder,  the  city  assessor  shall,  after  notloe.  make  the 
■correction  either  for  the  current  or  preceding  year,  does  not  apply  after  the 
(tssesBment  has  been  made  and  no  oomplalnt  made. 

S.  Same— Where  property  was  nssesBed  as  required  by  section  1986  of  the 
Eentuoky  Ststotes,  a  mistake  In  the  name  of  th«  pertoo  does  not  vitiate  the 
■saessnient,  and  an  owner  of  property  can  not  oomplatn  because  his  Interest 
In  aucb  property  was  not  ascertained  before  Judgment  against,  him  on  a  tax 
bill,  because  he  knew  what  Interest  he  owned  and  no  alalm  Is  made  that  be 
tendered  or  offered  to  pi\r  the  amount  he  actually  owed. 

8.  Same— Section  enSS.  Kentucky  Statutes,  fixes  the  rate  of  Interest  that 
'must  be  paid  on  uncollected  tax  bills. 

Jojea  &  Jarvis  for  appellant. 

Henry  L.  Stone  lor  appellee. 

Appeal  from  Jefferson  Circuit  Court.  Chancery  Branch,  Second  Division, 

Opinion  of  the  court  by  Judge  Nunn. 

Appellee  brought  this  action  In  tb»  court  below  on  sixty-four  lax  bills 
tMiaed  on  assessments  ot  fourteen  parcels  of  land  In  the  name  of  Patrick 
Joyes  as  the  owner  and  holder  thereof  for  the  years  1894  to  lans  loolusive. 
All  of  these  tax  bills  were  paid  prior  to  the  Judgment  herein,  except  the  tax 
blllH  on  what  Is  called  In  this  record  "Tow  Hfod  Island,"  and  the  tax  bill 
for  the  year  IBM  on  a  lot  situated  on  the  north  side  nt  "Court  place,"  It  la 
agreed  between  tfae  parties  that  the  whole  uf  the  Tow  Head  Island  property 
^as  listed  and  assessed  against  Patrick  Joyes  when  he  only  owned  two- 
thirds  thereof,  and  that  the  Court  Place  property  was  asHessed  against  him 
In  the  year  ISM,  when  be  only  owned  the  remainder  Interest  in  the  property; 
that  at  tbat  time  one  Mrs.  Venable  was  the  life  tenant  and  In  possession 
ttbereot.      She  died  In  tbe  early  part  of  the  lenr  180B.    It  is  not  pretended 
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that  the  taxes  od  either  piece  of  ^property  for  the  years  named,  were  paid  by 
any  one. 

Appellant  contends  that  he  is  not  liable  for  the  payment  of  the  taxes  on 
these  two  pieces  of  property  because  {they  were  incorrectly  assessed,  oDe 
piece  beinfif  assessed  againflt  him  as  though  he  were  the  owner  of  the  whole, 
and  the  other  assessed  against  him  when  it  should  have  been  assessed  against 
Mrs.  Yenable.  He  refers  to  section; 2991,  Kentucky  Statutes  as  sustalDiog 
his  views.  It  is  provided  in  this  section,  whenever,  by  the  complaint  of 
the  party  assessed  or  otherwise, %it  appears  that  any  property  has  been 
assessed  in  a  name  other  than  that'of  the  owner  or  holder,  the  city  assessor 
shall,  after  notice  through  the  mailJjoi,the  owner  or  holder  at  the  time  of 
the  notice,  make  the  correction  whether  for  the  current  or  any  preceding 
year  in  his  books,  and  certify  such  correction  to  the  tax  receiver,  etc. 
.  This  section  applies  to  a  state  of  case ;  first,  where  the  party  assessed  com- 
plains, or,  second,  where  the  omission 'appears  otherwise  while  the  tax  re- 
oelver  has  the  tax  bill  in  his  possession  before  suit,  oi,  third,  where  the  city 
assessor  knows  the  owner  or  holder  and  can  send  a  noticeJx)  him  by  mail. 
This  is  apparent  from  the  last  clause,  which  directs  the  city  assessor  to 
certify  the  correction  to  the  tax  receiver,  but  after  an  assessment  has  been 
made  and  no  complaint  has  been  made,  as  is  the  case  here,  by  appellant,  that 
the  property  has  been  assessed  in  tlie  name  other  than  that  of  the  owner  or 
holder,  this  provision  of  section  2991  has  no  application. 

It  is  also  provided  in  section'^2986  that  no  mistake  in  or  omission  of  the 
right  name  of  the  owner  or  holder  of  land  or  improvements  liable  to  be 
assessed  under  the  provisions  of  this  act,  shall  impair  any  assessment  thereof. 
If  such  land  be  designated  in  said  book  by  its  corresponding  number  and 
block  on  the  map;  or,  if  such  improvement  be  there  designated  by  the  num- 
ber and  block  of  the  land  on  which  it  rests;  or,  if  such  lands  and  improve- 
ments be  otherwise  fully  identified  in  such  book.  It  is  shown  in  this  record 
that  these  two  pieces  of  property  were  assessed  and  designated  by  the  num- 
ber and  block  as  required  by  this  section.  This  being  true,  it  does  not 
vitiate  the  assessment  because  of  the  mistake  in  the  name  of  the  person 
against  whom  it  was  assessed.  Two- thirds  of  Tow  Head  Island  were  owned 
by  the  appellant  nnd  was  properly  as.sessed  in  his  name.  The  court,  ho*v- 
ever,  made  him  pay  only  two-thirds  of  the  tax  on  the  trial. 

He  complains  of  the  interest  because  it  was  not  ascertained  before  tbe 
judgment  the  exact  amount  which  he  owed.  He  knew  what  interest  be 
owned  in  this  property  and  the  amount  assessed  against  it,  and  there  is  no 
claim  that  he  tendered  or  offered  to  pay  the  amount  which  he  actually  owed 
and,  therefore,  he  has  no  cause  of  complaint  as  to  interest.  The  piece  of 
property  at  Court  Place  was  owned  by  appellant  and  Mrs.  Tenable,  she 
owning  the  life  estate.  They  both  were  bound  for  the  taxes,  the  same  being 
a  lien  on  the  property,  but  as  between  her  and  appellant,  she  should  have 
paid  the  taxes.  She  died  soon  after  they  were  assessed,  and  he  knew  they 
were  a  lien  upon  the  property  and  he  must  of  necessity,  pay  them  to  relieve 
the  property  of  the  lien.  Section  2998  of  the  statutes  fixes  the  rate  of  inter- 
tsst  that  must  be  paid  on  uncollected  tax  bills. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed. 
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MAGOFFIN  COUNTY  v.  OWENS. 

(Filed  Gotober  18.  ISM.) 

1.  Counties— Indebted neRB~Fl6tal  court  —  Levy— Apportloonient  — Neoea- 
sitiea  of  county  government — Overdue  liidelitedntHa— MngoOln  county  beiog 
In  debt  nnil  unnble,  under  the  ouDBCituciunal  limit,  to  raise  revenue  suffl- 
clent  to  pay  its  interest  nmi  the  running  expeiiRes  of  the  county,  the  flecal 
court  at  Its  October  term,  IflOS,  ninde  a  levy  of  60  oeiilB  on  the  1100  worth  of 
property  and  a  poll  tax  ol  11.60.  ntid  ordered  that  T^  per  cent,  of  the  ad 
valorem  taa  should  be  devoted  escluHlvely  to  the  repair  of  the  roads  and 
bridges:  that  lu  oents  of  the  ad  valorem  tax  und  41  per  cent,  of  the  poll  tax 
should  b«  devoted  solely  to  the  payment  of  current  ei|>enEee.  looludlng 
officers  fees  and  keeping  the  poor,  and  leaving  68'^  per  cent,  of  the  poll  tax 
and  32S  cents  ot  the  hO  cent  ad  valorem  tax  nhli^h  the  court  set  apart  for 
the  payment  of  the  principal  and  InteieRt  of  the  IndelitednesE  ot  the  county 
which  bod  been  contraoied  prior  to  thnt  time,  and  further  directed  that  out 
of  the  fund  all  claims  against  the  county,  of  fS  and  less,  should  be  paid  in 
full.  Held— Tbat  the  Qscal  ooiirt  has  a  wide  discretion  In  the  discharge  of 
Its  duties;  that  It  has  acted  with  good  judtrment  In  the  course  adopted,  tind 
that  there  has  been  no  abuse  ot  Its  dlficretton  In  making  said  order. 

McGuire  &  Patrick  and  Hnzelrlgg,  Cheuault  &  Hazelrigg  tor  appellant. 

Appeal  from  Maguifin  Circuit  Couit. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  total  vnlnntlon  of  property  assessed  for  taxation  In  the  county  of  Ma- 
goffin Is  approximately  In  round  number  ll.onfl.OOO,  It  has  been  carrying  a 
floating  debt  of  alwut  JSB.OOO,  on  which  it  pays  interest  nt  the  rate  ot  six  per 
cent,  tor  many  yenr^,  which  was  contracted  largely  for  the  erection  ot  a 
courthouse.  A  levyot  60  cents  on  each  tlOO  {the  full  amount  allowed  by  the 
Constitution)  and  a  per  capita  tax  of  fl.GO  yields  a  net  revenue  ot  approx- 
imately tr.OOU.  The  Indebtedness  of  the  county  Is  due  to  »  large  number 
of  individuals  whose  clalniH  vary  trmn  sums  of  less  than  15  to  several  hun- 
dred dollars.  Prior  to  the  IBth  of  October,  1903,  the  appropriations  made  by 
the  Qscal  court  of  (he  county  were  added  to  its  past  Indelitedness  and  the 
revenue  pro  roted  among  these  claims.  This  policy  had  been  in  vogue  for 
geverul  years  and  as  a  result  thoiTof  claims  against  the  county  had  become 
greatly  depreciated  In  value,  and  thenumlier  of  its  creditors  annually  multi- 
plied. Its  roads  and  brldgen  had  grown  in  worse  condition  from  year  to  year. 
The  flFcal  court  at  its  October  term,  in02,  deemed  It  expedient  to  adopt  a 
different  system  tor  meeting  the  necesBlties  of  the  county  government  and 
for  the  payment  ot  its  overdue  indebted ne»=s.  At  that  term  a  levy  was  made 
of  50  cents  on  the  tlOO  worth  of  taxable  property,  and  u  poll  tax  of  tl.BO, 
and  out  ot  this  fund  It  was  provided  that  7'/i  per  cent,  of  the  ad  velureni 
tax  should  be  devoted  exclusively  to  the  repair  of  roads  and  bridges;  that  10 
cents  of  the  ad  valorem  tax  and  41  per  cent,  ot  the  poll  tax  should  be  devoted 
solely  to  the  payment  of  current  expenses.  Including  officers'  fees  and  keep- 
ing the  poor  and  Indigent,  and  leaving  58M  per  cent,  ot  the  poll  tox  and  Siii 
cents  ot  the  GO  cents  ad  valorem  tax,  which  the  court  set  apart  for  the  pay- 
ment of  the  principal  and  interest  ot  the  indebtedness  ot  the  county  which 
bad  been  contracted  prior  to  tbat  time.  They  further  dltected  that  out  of 
this  fund  all  olalmB  agoltiBt  tbe  oounty  of  $5  and  loss  ehonld  be  paid  In  full. 
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Under  this  system  the  oouoty  will  be  enablecl  to  pay  itp  current  expeowt, 
the  interest  on  its  overdue  debts,  and  approximately  ISK  per  cent  on  the 
principle  thereof.  The  appellee,  Jasper  Owens,  was  a  creditor  of  the  county 
at  the  date  of  this  order,  as  vendee  of  numerous  certificates  which  had  been 
allowed  to  different  persons,  in  a  sum  of  about  $800,  and  instituted  this  niit 
against  the  fiscal  court,  asking  that  it  should  be  compelled  to  set  aside  its 
order  of  January  30,  1903,  the  substance  of  which  has  been  recited  above, 
and  to  distribute  the  county  revenue  pro  rata  among  all  Its  creditors,  or  in 
the  order  in  which  the  indebtedness  was  created,  and  a  judgment  was  so 
•entered  in  the  circuit  court,  and  the  oounty  has  appealed.  By  chapter  52  of 
the  Kentucky  Statutes,  the  fiscal  courts  of  counties  are  gi'<*en  jurisdiction  to 
levy  taxes  within  the  constitutional  limit  and  to  appropriate  the  county 
funds  ISO  collected  to  the  maintenance  of  the  oounty  government,  its  roads, 
bridges,  public  buildings,  poor  and  divers  other  public  necessities,  as  set 
out  in  section  1840  of  the  Kentucky  Statutes.  If  they  neglect  the  discbarge 
of  these  duties  they  are  amenable  to  the  law,  but  have  ueoessarily  a  wide 
discretion  in  the  discharge  thereof. .  In  our  opinion  the  facts  stated  in  the 
-answer  of  appellants,  show  that  they  have  acted  with  good  judgment  in  the 
•course  which  they  have  adopted  for  the  payment  and  extinguishment  of  the 
-county  indebtedness.  The  officers  of  the  county  must  be  paid,  if  they  are 
to  efiSciently  discharge  their  duties;  the  roads  and  bridges  of  the  county  must 
be  kept  in  a  reasonably  safe  condition  for  public  travel,  and  we  are  of  the 
opinion  that  there  hasr  been  no  abuse  of  its  discretion  by  the  fiscal  court  in 
the  order  complained  of.  i 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


COMMONWEALTH,  BY,  &c.  v.  VANDERBILT,  &c. 

(Filed  October  18,  1004.) 

1.  Taxation— Franchise— Stock  in  railroads— Nonresidents— Constructive 
service — In  a  proceeding  by  the  auditor's  agent  against  nonresident  defend- 
ants to  recover  a  franchise  tax  on  stock  alleged  to  be  owned  by  them  in  rail- 
road corporations  in  this  State,  and  who  are  only  constructively  summoned 
and  had  not  entered  their  appearance  to  the  proceedings,  and  no  proof  was 
introduced  showing  that  these  corporations  had  failed  to  pay  their  taxes, 
under  section  126  of  the  Civil  Code,  providing  that  ''every  material  allega- 
tion of  a  pleading  must,  for  the  purpose  of  the  action,  be  taken  as  true  unless 
specifically  traversed,  except  allegations  against  defendants  constructively 
summoned  who  have  not  appeared  in  the  action,"  the  proceeding  was  prop- 
erly dismissed  in  the  lower  court. 

2.  Lien— Attachmment—Jiirifidiction— Under  Civil  Code,  section  419,  pro- 
viding that  ''no  personal   judgment  shall  be  rendered  against  a  defendant 

-<5on struct ively  summoned,"  where  the  record  does  not  show  that  any  Hen 
was  created  on  the  property  of  the  defendants  by  attachments  or  otherwise, 
the  lower  court  did  not  have  jurisdiction  to  render  a  judgment  against  the 
defendants  or  make  any  order  affecting  their  interest  in  any  way. 

Allen  D.  Cole  for  appellant. 

E.  L.  Worthington  and  W.  H.  Wadsworth  for  C.  &  O.  Ry.  Co. 
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B.  Li.  Greene,  Warning  Order  Attorney. 

Appeal  from  Mason  Circnlt  Court. 

Opinion  of  tlie  court  by  Judge  Nunn. 

The  auditor's  agent  for  Mason  county  instituted  this  proceeding  in  the 
eourt  of  that  county,  under  section  4241  of  the  Kentucky  Statutes,  authoriz- 
ing him  to  list  omitted  property.  The  proceeding  was  commenced  by  filing 
in  the  court  a  statement  and  amendments  thereto  alleging  that  appellees 
were  the  owners  of  the  stock  of  three  railroad  corporations,  to  wit,  a  cor- 
poration created  by  the  laws  of  Virginia;  a  corporation  created  by  the  laws 
of  West  Virginia  and  one  created  by  the  laws  of  the  State  of  Kentucky;  and 
alleged  that  all  these  corporations  had  organized  and  were  doing  business 
in  the  State  of  Kentucky,  and  became  and  were  jointly  and  seTcrally  pos- 
sessed of  and  owned  a  line  of  railway  beginning  at  Covington,  Ky.,  thfnce 
along  the  Ohio  river  through  Mason  county  to  Ashland,  Ky.,  and  thence 
through  the  State  of  West  Virginia  to  Newport  News  in  the  State  of  Vir- 
ginia. 

That  each  of  these  corporations  had  been,  since  1898,  and  prior  thereto, 
exercising  a  franchise  continuously  within   this  Commonwealth,  and  had 
failed  to  report  to  the  railroad  commission  or  the  board  of  valuation  and 
assessment  or  to  any  one,  the  value  of  their  franchise  for  ttizatlon,  and  the 
eame  had 'been  wholly  omitted  by  the  board  of  valuation  and  assessment, 
railroad  commission  and  every  other  officer  whose  duty  it  was  to  assess  euch 
property,  nor  had  any  tezes  been  paid  to  the  Commonwealth  by  any  of  these 
corporations  on  their  franchises  and  the  same  were  worth  each  year  since, 
at   least  twenty  millions  of  dollars.    Appellant  also  stated  that  appellees 
Vanderbilts  are  residents  of  the  State  of  New  York  and  owned,  during  the 
time  mentioned,  at  least  seven  hundred  thousand  shares  of  stock  in  these 
corporations  worth  tlOO  per  share,  and  that  by  reason  of  the  failure  of  these 
corporations  to  pay  the  taxes  due  the  Commonwealth,  the  stock  of  the  ap- 
pellees, Vanderbilts,  are,  by  virtue  of  section  4086  and  section  4088,  Kentucky 
Statutes,  not  exempt  from  taxation  and  that  the  appellees  were  liable  to  pay 
taxes  to  the  Commonwealth  on  their  stock  from  the  year  1892  up  to  and  in- 
cluding the  year  1901. 

Appellant,  by  proper  procedure,  caused  a  warning  order  to  be  made  and 
an  attorney  to  be  appointed  to  defend  for  appellees  as  nonresidents,  and 
afterwards  filed  an  amended  statement  alleging  that  appellees  had  no  agent 
or  attorney  in  that  county  upon  whom  process  might  be  served;  but  that 
the  Ghesajieake  &  Ohio  Railway  Co.  was  in  the  possession  of  the  stock  of 
the  appellees,  and  asked  that  this  corporation  be  summoned  and  required  to 
answer.  This  corporation  answered  and  denied  that  it  held  or  controlled 
any  stock  of  any  amount,  kind  or  character  belonging  to  the  appellees,  the 
Vaoderbilta,  and  also  denied  that  the  corporations  referred  to  had  failed  to 
list  their  property  or  franchises  for  taxation  in  the  >State  of  Kentucky,  and 
denied  that  they  or  any  of  them  had  failed  for  any  time  to  pay  the  taxes  doe 
the  Commonwealth  on  their  property  or  franchises.  On  this  state  of  fact, 
without  any  proof,  the  case  was  submitted  to  the  lower  court  for  judgment 
and  the  court  dismissed  appellant's  proceeding. 

Appellant  oAncedes  that  it  had  no  right  to  tax  the  stock  of  appellees  in 
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the  corporatioDS  named,  unless  the  corporations  failed  to  list  and  pay  the 
taxes  on  the  corporate  property,  including  franchises.  In  the  statement  it 
was  alleged  that  the  corporations  failed  to  pay  these  taxes.  Tfae  appellees 
were  only  constructively  summoned  and  had  not  entered  their  appearance 
to  the  proceedings,  and  no  proof  was  introduced  hy  appellant,  showing  that 
these  corporations  had  failed  to  pay  the  taxes.  Section  196  of  the  Code  pro- 
vides, that  every  material  allegation  of  a  pleading  must,  for  the -purpose  of 
the  action,  be  taken  as  true  unless  specifloally  traversed  except  allegations 
against  defendants  constructively  summoned  who  have  not  appeared  in  the 
action.  Under  the  state  of  pleading,  and  this  section  of  the  Code,  we  are 
unable  to  see  how  the  lower  court  could  have  done  otherwise  than  dismlw 
the  proceedings.  , 

Again,  under  section  419  of  the  Code,  it  is  provided  that  no  personal  judg- 
mqnt  shall  be  rendered  against  a  defendant  constructively  summoned,  and 
the  record  does  not  show  that  any  lien  was  created  upon  the  property  of  ap- 
pellees by  attachment  or  otherwise,  and  under  these  circumstances  the  lower 
court  did  not  have  jurisdiction  to  render  a  judgment  against  appellees  or 
make  any  order  affecting  their  interest  in  any  way.  An  attachment  is 
necessary  to  give  the  court  jurisdiction  in  an  action  again.st  a  defendant 
constructively  summoned,  unless  a  lien  is  asserted.  \\4:  Bush,  330;  4  Bush, 
685,  and  84  Ky.,  283.) 

For  these  reasons  we  are  of  the  opinion  that  the  lower  court  was  correct 
In  dismissing  appellant's  statement  or  proceedings  and  the  judgment  is, 
therefore,  affirmed. 


BRYANT  V.  STEPHENS.  &c. 
(Filed  October  18,  1904— Not  to  be  reported. ) 

1.  Lands— Ejectment— Who  may  maintain  action  of— Appellants  instituted 
this  action  against  appellees  and  numerous  other  parties,  seeking  to  recover 
of  them  a  survey  of  land,  described  by  metes  and  bounds,  courses  and  dis- 
tances, averring  that  they  held  the  title  and  were  entitled  to  the  possession 
which  is  illegally  held  by  appellees.  Appellees  moved  the  court  to  require 
appellants  to  elect  which  of  defendants  they  would  prosecute  the  action 
against,  alleging  a  misjoinder  of  actions,  which  motion  was  sustained  by 
the  court  Held— That  it  is  manifest  the  lower  court  erred  in  sustaining 
that  motion,  because  it  is  well  settled  that  an  action  of  ejectment  may  be 
maintained  by  an  owner  against  several  persons  illegally  claiming  and  hold- 
ing separate  parcels  of  it.  While  defendants  bold  in  st^parate  parcels,  they 
are  all  within  the  survey  set  out  in  the  petition. 

2.  Same— But  had  there  been  a  misjoinder  of  actions,  the  appellees  who 
had  filed  answers  without  objection  to  the  supposed  misjoinder,  waived  the 
right  to  require  an  election  of  appellants.     Sections  86  and  86,  Civil  Code. 

George  P.  Johnson  and  O.  H.  Waddle  for  appellants. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellants,  Roberta  S.  Bryant  and  Hester  Bryant  Clore,  the  latter 
being  an  infant  and  joining  with  the  former  as  her  statutoi^  guardian,  in- 
stituted this  action  of  ejectment  in  the  court  below  against  the  appellees.  W. 
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L.  Stephens.  8.  G.  Morgan,  John  B.  Morgan,  W.  P.  Jonee,  Aniin  Dupee, 
Fnnny  Dupee,  William  Smith.  Joseph  Diidcbd,  G.  P.  Oreekmore  and  Ufty- 
one  other  peisons  nnined  in  the  petition  as  defendantH,  Eeeklng  to  recover  o( 
them  a  survey  of  land  containing  fi.HOO  acres,  particularly  deserlbBd  by  iiietes. 
and  boundn,  coDrset:  and  distances,  to  which,  It  Is  averred  in  the  petition, 
appellants  hold  the  title  and  are  entitled  to  the  possession,  but  the  posses- 
sion o(  .nhlch  la  illegally  held  by  the  appellees  and  their  co  delendants  in 
oepanite  parcels. 

Several  amendments  were  filed  to  the  petition  from  time  i 
new  parties  defendants,  and  for  the  purpose  ol  perfecting  the  < 
Followlnfi  the  service  of  the  summons,  and  at  different  t* 
the  appellees.  S.  G.  Morgan,  John  R.  Morgan,  W,  P.  Joi 
Fanny  Dupee.  William  Smith.  -Toseph  Duncan  and  G.  P.  Creebmore.  flied 
their  se|»rate  answers  whioh  were  noted  of  record,  wherein  they  each  denleA 
the  title  of  appnllantE,  averred  title  in  themselves  to  such  parte  of  the  land 
as  are  held  by  them,  and  relied  upon  their  alleged  actual  and  adverse  pOB- 
session  of  the  same  for  more  than  fifteen  years  before  the  Institution  of  the 
action.  Replies  were  filed  by  appellants  to  these  answers,  traversing  the 
material  averments  thereof. 

At  the  May  term.  1903.  the  appellee.  W.  L.  Stephens,  who  hnd  not  filed  an 
answer,  and  who  had  only  been  served  with  sunmicns  to  that  term,  filed  a 
written  motion  alleging  a  misjoinder  of  actions  in  the  petition,  and  asked 
the  oonrE  to  require  the  appellants  to  elect  against  which  one  of  the  defend- 
ants they  would  prosecute  the  action.  This  motion  was  siistaliied  by  the 
special  judge,  holding  that  term  of  court,  by  an  order  entered  to  that  eBect, 
In  which  the  appellants  were  given  until  the  first  Monday  In  July,  19ii3.  to 
make  the  election;  to  this  ruling  of  the  court  the  apiiellants  at  the  time  ex- 
oepted.  On  the  day  after  this  ruling  was  made  by  the  court,  the  anpelleeH,  S.  G. 
Morgan,  John  K.  Morgan.  W.  P.  Junes,  Anna  Dupee,  Fanny  Dupee,  William 
Smith,  Joseph  Duncan  and  G.  P.  Creebmore,  were,  upon  their  motion,  allowed 
t«  withdraw  thelranswers  theretofore  filed,  and  to  join  In  the  motion  to  re- 
quire the  appellants  to  elect,  to  all  of  which   the  appellants  at  the  time  also 

Ac  the  Augui^t  term  of  the  court.  ]9(I3.  the  appellants  having  failed  to- 
make  the  election  as  required  l>y  the  order  entered  at  the  previous  term,  the 
appellees  moved  the  cau:'C  to  dismiss  the  action  as  to  theni.  which  motion 
was  sustained  by  the  court  and  the  action  dismissed  without  prejudice  as  to 
the  appellees,  each  of  them  being  adjudged  to  recover  of  appellants  their 
costs.  To  this  Judgment  appellants  likewise  excepted,  and  Its  re  verm  I  is 
eouitht  by  this  appeal.  The  other  defendants  resisting  iippellants' right  to 
recover  the  land  not  having  Joined  in  Che  motion  to  elect,  or  to  dismiss  the 
action,  the  Same  was  allowed  to  proceed  as  sgalnst  them,  and  they  are  not 
Involved  in  thiH  appeal.  We  think  It  manifest  that  the  lower  court  erred  In 
sustaining  the  motion  to  elect,  as  them  was  no  misjoinder  of  causes  of 
action  against  the  defendants.  It  eeems  to  be  well  settled  -that  an  action  of 
ejectment  may  be  maintained  b;  the  owner  of  a  tract  of  land  against  sev- 
emi  persons  illegally  olalmlug  and  holding  separate  parcels  of  It,  And  It 
appears  from  the  averments  of  the  petition  In  this  case  that  appellanta 
claim  to  own  as  tenants  in  common  and  under  one  title,  the  entire  boundary 


720  BBYAMT  V.  STEPHENS,  ftO. 

In  controversy,  and  though  appellees  and  their  co-defendants  hold  in  sepanto 
parts  thereof,  thej  are  all  within  the  survey  set  out  in  the  petition. 

An  early  announcement  of  this  doctrine  was  made  by  this  court  in  the  case 
•of  Woolfol^  V.  Ashby,  8  Metcalfe.  388,  wherein  it  is  said:  **It  is  not  the 
policy  of  the  Code  of  Practice  to  multiply  actions  unnecessarily,  hut,  on  the 
-contrary,  it  authorizes  the  joinder  of  causes  of  action  in  some  cases  which 
would  not  have  been  tolerated  under  the  former  system  of  pleading  The 
petition  in  this  case  pi'csents  but  a  single  cause  of  action,  although  it  de- 
'scribes  and  sets  out  by  specific  boundaries,  several  distinct  parcels  of  land. 
The  plaintiffs  are  tenants  in  common,  and  claim  it  all  under  the  same  title; 
«o  far,  therefore,  as  they  are  concerned,  their  right  to  the  land  depends 
upon  the  same  questions.  The  defendants  in  this  case  rely  substantially  on 
the  same  defenses;  and  if,  in  any  case,  they  might  find  it  proper  to  rely 
upon  separate  matters  of  defense,  the  court  might  award  them  a  separate 
trial.  But  joint  owners  of  a  single  tract  of  land  should  not  be  required  to 
bring  separate  actions  against  each  person  in  possession,  where  there  are 
several  of  them,  merely  because  they  hold  and  claim  separate  parcels  thereof 
•and  have  no  joint  possession.  We  are,  therefore,  of  the  opinion  that  the 
plaintiffs  had  a  right  to  bring  a  joint  action  against  the  defendants.*' 

Again,  in  the  case  of  Kincaid  v.  McGowan,  88  Ky.,  101,  which  was  an 
■action  to  quiet  title,  this  court  in  discussing  the  rule  of  practice  under  con- 
sideration, said :  "And  this  court  in  Woolfolk,  &c.  v.  Ashby,  &c.,  9  Metcalfe, 
1288,  therein  decided  that  an  action  of  ejectment  will  lie  against  as  many 
■persons  as  hold  an  adverse  possession  of  the  land,  although  each  one  holds 
the  possession  of  a  distinct  parcel  from  the  other,  and  by  a  distinct  claim  of 
bright,  it  follows  that,  under  the  statute,  supra,  in  an  action  to  quiet  the 
title  to  land,  all  persons  setting  up  claim  thereto,  whether  or  not  each  claims 
a  separate  parcel  of  the  land  by  distinct  right,  may  be  joined  in  the  suit  as 
-defendants.  Also  it  seems  clear  tlint  in  an  equitable  action  to  quiet  the 
title  to  land,  independently  of  tlie  statutory  authority,  all  of  the  adverse 
-claimants,  whether  by  independent  titles  or  not,  may  be  joined  as  defend- 
ants. Indeed,  as  the  object  to  be  acconipished  is  the  putting  of  all  litiga- 
tion about  the  title  to  rest,  it  is  not  only  desirable,  but  proper,  to  make  all 
adverse  claimants  defendants." 

But  if  it  were  true  that  there  was  a  misjoinder  of  actions  in  the  case  at 
Isar,  the  appellee,  W.  L.  Stephens,  was  alone  entitled  to  require  an  election 
upon  the  part  of  appellants,  as  the  other  appellees  by  filing  answers  without 
-objection  to  such  supposed  misjolndi^r,  waived  the  right  to  require  an  elec- 
tion of  the  appellants. 

Section  86,  Civil  Code  of  Practice,  provides:  "The  court,  at  anytime 
before  defense,  shall,  on  motion  of  a  party,  require  the  adverse  party  to  elect 
which  of  two  or  more  causes  of  action  improperly  joined  he  will  prosecute, 
-and,  upon  his  refusal  so  to  elect,  shall  strike  one  of  the  petition,  answer  or 
reply  any  cause  of  action  improperly  joined  with  another.'* . 

It  is  further  provided  by  section  86:  "Objections  to  the  misjoinder  of 
t:auses  of  action  are  waived,  unless  they  are  made  pursuant  to  section  85." 

Obviously,  the  foregoing  sections  of  the  Code  were  violated  by  the  lower 
court  in  even  entertaining  a  motion  from  any  of  the  appellees,  except  Ste- 
phens, to  require  an  election  in  this  case,  and,  as  we  have  already  indicated. 
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bis  motion  ihould  haTe  been  overruled,  as  tbe  misjoinder  oomplnlned  ot  b^^ 
him  did  not  In  fact  ezUt.  Tbe  construction  here  given  the  seoClons  o(  the- 
Code,  aupm,  has  been  adopt-ed  b;  this  court  In  tbe  following  cases :  Wllaoa 
V,  Thorn psoD.  1  Metcalfe,  1S3;  Caldii°ell  v.  Caldwell,  a  Bush.  440;  Sale  t. 
Crutchfleld,  8  Bneb,  636;  Hunt  v.  SeranioulD.  70  Kj.,  970. 

As  to  whether  a  pnrt;  has  the  right  to  withdraw  a  pleading  In  order  to- 
enable  him  to  make  a  motion,  wbloh.  like  the  one  In  IbiB  case,  should  bave- 
been  made  before  tbe  filing  ol  tbe  pleading,  we  find  it  said  in  Chiles  t. 
Drake,  9  Metcalfe,  164:  "If  the  plaintiff's  petition  contained  causes  of  aotloD 
which  could  not  be  properly  Joined  in  the  Hanie  action,  all  objections  to  this 
detect  were  waived  by  the  failure  of  the  defendant  to  move  the  oourt  to 
correct  tbe  error  before  he  filed  tats  answer.  Tbe  subsequent  motion  was 
made  too  late.  Inasinticb  as  tbe  objection  had  been  waived,  and  the  waiver- 
would  have  remained,  even  bad  the  defendant  been  permitted  to  witbdisw 
his  answer."     «    •    • 

For  tbe  errors  lndlcat«d  the  judgment  Is  reversed,  and  cause  remanded 
for  proceedlngB  consistent  with  this  opinion. 


GRATZ  V.  WORDEN. 
(Filed  October  18,  1904— Kot  to  be  reported. ) 

1.  Damages— Evl den oe— In  this  action  by  appellee,  who  was  a  Inborer  of 
appellant  at  his  distlllAry,  for  damages  for  Injuries  alleged  to  hiive  been 
sustained  by  reason  of  an  nnaate  plank  upon  which  he  was  required  to. 
staod  in  putting  a  plug  In  the  bottom  of  a  tub,  tbe  evidence  of  appfllue  that 
the  support  oi  the  plank  upon  which  he  was  required  to  stand  wiis  removed 
without  bis  knowledge,  and  that  the  plank  ooi]ld  have  been  qiade  Recure  by 
driving  nails  In  a  post  under  the  end  of  it,  and  that  the'nallit  were  not 
driven  and  the  plnnk  was  not  secure,  was  competent. 

i.  Conduct  of  juror — A  reversal  of  the  judgment  rendered  In  this  action  Is; 
urged  on  tbe  ground  that  one  of  the  jurors,  after  the  trial  was  over,  told  ap- 
pellfliic  that  on  tbe  trial  of  the  case,  and  after  appellee  had  testified,  the 
court  took  a  recess,  and  In  passing  out  ot  the  oourt  room  and  Into  tbe  street, 
be  walked  behind  appellee  and  watched  lo  see  If  he  was  crippled,  or  wlietber- 
or  not  he  was  pretending,  and  he  concluded  that  It  was  not  a  pretense. 
Held— That  this  was  a  matter  of  little  Importance  as  it  was  not  shown  that 
the  juror  communicated  tble  to  his  fellow  jurors,  and  besides,  the  statement 
of  counsel  who  conimunlciited  It  to  him  was  only  bnuriiny. 

9.  tiame — Affidavit  and  motion  (or  new  trial — Appellant,  upon  his  motion 
for  a  new  trial,  stated  that  be  had  aacerlitlned  after  tbe  trial  was  over  and 
could  prove  by  Dr.  DovIe,  thntbe  »-ns  called  to  see  appellee  a  few  hours  after 
he  was  hurt  and  visited  him  and  treiitt'd  him  several  other  times,  but  upon 
hl>  last  visit  found  that  appellee  bad  violated  bis  Instruction  and  was  up, 
when  he  dismissed  blm  beouuse  of  this  and  did  not  visit  blm  again;  that  In 
bis  opinion  had  appellee  followed  his  advice  be  would  not  have  been  In  aft 
bad  condition  as  he  was  at  the  trial.  This  physician  was  not  present  dur- 
ing Che  trial,  thuugh  both  parties  had  blm  subpcenaed  as  a  witness,  but 
neither  Introduced  him  because  he  had  not  Informed  them  what  his  testi- 
mony would  be.  Two  physicians  did  testify  on  the  trial  as  to  tbe  condition 
ot  appellee.  It  Is  not  pretended  that  the  oondltlcn  of  appellee  nl  the  trial 
was  otherwise  thou  aa  these  pb;slulanfl  stated,  the  effect  of  the  afGdavln 
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being  that  appellee  would  have  been  in  better  condition  had  he  followed  Dr. 
Davis'  advloe. 

Ghas.  Carroll,  O'Neal  &  O'Neal  and  Loraine  Mix  foi  appellant. 

John  S.  Kelly  for  appellee. 

Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

It  appears  from  the  record  that  the  appellant  was  the  lessee  and  manager 
of  a  distillery  in  Bullitt  county,  Kentucky,  and  thtit  the  appc^llee  had  been 
for  some  time  prior  to  and  on  the  10th  of  November,  1902,  employed'as  a 
laborer  at  this  distillery;,  that  the  distillery  was  equipped  with' a  cold  water 
tub  elevated  some  fourteen  or  fifteen  feet  above  the  ground  and  was  used  in 
the  operation  of  the  distillery  ;  and  that  while  in  the  regular  discharge  of 
his  duties  as  an  employe  of  appellant,  he  was  required  to  put  a  plug  in  the 
bottom  of  this  tub,  and  in  order  to  do  so  it  was  necessai7  for  him  to  walk 
out  upon  n  plank  which  rested  on  two  cross  pieces  under  the  tub;  that  this 
plank  had  been  supported  by  another  plank  under  it,  but  the  supporting 
plank  had  been  removed  without  his  knowledge,  and  by  reason  of  this  fact 
^he  plank  u[>on  which  he  was  required  to  stand  became  unsafe;  that  this 
was  known  to  appellant  or  his  agents,  or  could  have  been  known  to  them 
by  the  use  of  ordinary  care,  but  was  unknown  to  him,  and  that  wbile  stand- 
ing  on  this  plank,  attempting  to  place  the  plug  in  the  bottom  of  the  tub, 
the'plank,  without  any  fault  on  his  part,  turned,  and  he  was  precipitated  a 
■distance  of  some  fourteen  or  fifteen  feet  upon  the  rocks  below  and  severely 
and  penuanently  injured. 

Appellee  recovered  a  judgment  for  f2,000  for  his  injuries,  and  appellant 
has  appealed.  Appellee,  in  the  introduction  of  his  testimony,  not  only 
proved  that  thi^  plank  or  support,  that  was  under  the  end  of  the  plank 
upon  which  he  stood,  was  removed  without  his  knowledge,  but  also  proved 
that  this  plank  could  have  been  made  secure  by  driving  nails  in  the  post 
under  the  end  of  it,  or  by  other  means,  and  that  the  nails  were  not  driven 
In  the  post,  nor  was  it  made  secure  in  any  way.  Appellant  contends  that 
this  evidence  was  incompetent,  and  was  prejudicial  to  him,  because,  as  be 
•claims,  under  the  allegations  of  the  petition,  the  only  ground  of  negli- 
gence alleged  was  the  removal  of  the  plank  which  supported  the  plank  upon 
which  he  stood,  and  the  court  should  have  confined  appellee  to  the  testimony 
upon  that  point,  and  he  should  not  have  been  permitted  to  prove  other 
xsharacter  of  negligence  on  the  part  of  appellant;  that  is  to  say,  his  failure 
to  make  this  plank  secure  after  the  removal  of  the  plank  which  supported  it. 

We  are  of  the  opinion  that  this  evidence  was  entirely  pertinent  to  the 
issue.  It  was  alleged  in  the  petition  that  appellant's  agents  and  servants 
in  charge  of  this  distillery  carelessly  and  negligently  removed  this  support- 
ing plank  and  left  the  platform  or  plank  on  which  appellee  was  required  to 
go,  without  any  sufiSclent  or  proper  support,  and  in  an  unsafe  and  danger- 
-ous  condition,  and  carelessly  and  negligently  suffered  it  to  remain  in  such 
unsafe  and  dangerous  condition.  Appellant  asks  a  reversal  because  of  the 
jniscondoct  of  one  of  the  jurors  who  tried  the  case.  He  presents  an  aflSdavit 
<of  one  of  his  counsel  who  stated  that  one  of  the  jurors  told  him  after  the 
trial  was  over,  that  on  the  trial  of  the^case,  and  after  appellee  had  testified. 
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the  court  took  a  reoera,  nnd  In  poBHlng  out  of  tbe  court  room  and  out  on  to 
tbe  BtreetB.  be  nalfced  behind  appellue  nnd  watabitd  him  to  Dee  bow  badly  he 
waa  crippled,  or  wbether  be  was  pretending  to  he  hurt,  anil  be  concluded 
tbat  his  Injur;  was  not  *a  pretense.  II  true,  this  was  a  matter  of  but  little 
liuportanue.  It  was  not  shown  that  this  Juror  comiii  uiilcnted  tals  observa- 
tlone  to  his  fellow  juiore.  and,  beslden,  tbiti  statement  of  oouuEel  wnH  only 

Another  ground  upon  which  appellant  Bsks  a  reversal  U  of  newlj-dlscov- 
ei«d  evidence;  that  he  had  aiicertnlned  after  the  trial  was  over,  that  he 
oould  prove  by  one  Dr.  J.  F.  Davis  that  be  was  called  to  see  appellee  a  few 
hours  after  he  was  hurt  and  visited  him  and  treated  him  for  bis  injuries 
flie  or  six  times  during  tbe  next  ten  days,  and  that  appi;llue  passed  no 
blood,  as  stated  by  him,  and  that  before  bis  last  visit  to  bliu  be  advised  bim 
(o  remain  In  lied  and  rxst  hlmwlf,  but  upou  his  neit  visit  he  found  that 
appellee  had  vlolaWd  his  instruotlnns  nnd  was  out  of  bed  and  moving 
around.  SeelnK  that  appellee  wciuld  not  follow  hie  directions,  he  dlsniUeed 
him,  and  did  not  visit  him  again;  that  In  bis  opinion,  as  a  physician,  had 
appellee  followed  his  directions  and  remained  In  bed  and  rested  himself  for 
some  time  longer,  he  would  not  have  been  In  ae  bad  uoodUion  an  he  seemed 
to  be  at  the  time  of  trial. 

It  Ib  conceded  that  thU  physician  wna  prewnt  during  the  trial.  Both 
pirtles  had  him  Bubpatnaed  ae  a  wIcnesH,  but  neither  Introduced  him  be- 
cause, as  stated  by  appellant,  Doctor  Davis  would  not  Inform  them  before 
the  trial  what  Ills  testimony  mo'ild  be.  It  appears  from  the  record  tbat 
two  physicians  did  testify  on  the  trial  as  to  the  condition  of  appellee.  One 
or  them  had  examined  appellee  two  or  three  times  at  his  Instance.  The 
other  one  examined  him  by  order  of  court,  on  motiou  of  appellant,  and  It 
appeals  that  at  this  examination  a  physloiau  from  Louisville,  the  home  of 
appellant,  was  also  In  attendance,  and  examined  him  carefully,  and  he  was 
Dot  pot  upon  the  stand.  It  Is  not  pretendwi  In  the  afUilavIt  of  Doctor  Davla 
that  tbe  condition  of  appellee  at  tbe  trial  was  otherwise  than  ai  these  two 
physlclHUB  stated  In  their  evidence.  The  effect  of  the  affidavit  of  Davis  la 
that  he  might  then  have  been  in  l>ett«r  condition  if  he  had  followed  his  ad- 
vice. Under  the  authority  of  Pflaleter  v.  Peter  «;  Co..  S6  Ky.  Law  Hep., 
IROfi,  and  the  cases  therein  i-lteil,  tbe  Instructions  of  the  lower  court  were 
more  favorable  to  appellant  than  be  was  entitled  to. 

Perceiving  no  error  prejudicial  to  the  substantial  rights  of  appellant,  the 
indgment  of  the  lower  court  is  aEBrmed. 


MANN  V,  COMMONWEALTH. 
(Filed  October  IS,  1904.) 

1.  Warrant  of  arrest— Execution— Private  cttl/en— Authority  of  jailer  to 
depntlie— A  jailer  can  not  leRally  deputize  a  private  citizen  to  execute  a 
warrant  of  arrest,  and  an  attempt  by  a  private  citizen  to  matte  an  arrest 
porsnant  to  such  authority  Is  unlawful,  and  stands  upon  tbe  same  footing 
ai  any  other  assault  and  battery. 

2.  Unlawful  arrest— Bight  of  resistance— A  person  Is  not  bound  to  yield 
to  an  unlawful  arrest,  and  might  resist  force  by  force,  but  he  Is  not  author- 
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iEed  to  go  beyond  the  line  of  force  proportioned  to  the  cbaraoter  of  the 
aseanlt,  or  he  in  turn  becomes  the  wrongdoer. 

Pollard  &  Redwlne  and  B.  L.  Greene  for  appellant. 

N.  B.  Hays  and  Loral ne  Mix  for  appellee. 
Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  James  Mann,  was  indicted  for  the  murder  of  Levy  Oross, 
and  being  put  un  his  trial  before  a  petit  jury  was  oonvidted  of  manslaugh- 
ter, and  his  punishment  fixed  at  confinement  in  the  penitentiary  for  a  period 
of  ten  years.  From  this  judgment  he  appeals.  The  facts  leading  up  to  the 
homicide  are  as  follows:  Appellafnt  had  been  convicted  of  selling  liquor 
without  a  license,  and  whilst  confined  in  jail  on  a  capias  issued  on  the  judg- 
ment, he  escaped  from  custody.  Whereupon  the  jailer  procured  a  warrant 
for  his  arrest. 

This  warrant  was  placed  in  the  hands  of  one  Henry  Cundiff,  a  private 
citizen,  living  in  the  same  neighborhood  of  the  defendant,  and  he  was  au- 
thorized by  the  jailer,  in  writing,  on  the  back  of  the  warrant,  to  arrest  the 
appellant.  In  pursuance  of  this  authority,  Cundiff  induced  the  deceased, 
Levy  Gross,  to  go  with  him  to  the  home  of  appellant  for  the  purpose  of 
effecting  hie  arrest.  The  following  statement  as  to  the  facts  of  the  homicide 
is  made  by  Cundiff:  "Gross  and  I  rode  together  to  near  defendant's  house 
when  Gross  *got  off  his  horse  and  I  rode  on  to  the  house,  and  told  the  de- 
fendant that  I  wanted  to  see  him,  to  come  into  the  house.  I  asked  him  to 
sell  me  some  whisky.  He  said  he  had  no  liquor.  At  this  point  appellant's 
father,  who  was  present,  remarked,  'These  men  have  come  to  arrest  you. ^ 
In  answer  to  this  suggestion  I  said  that  I  had  nothing  against  appellant. 
We  then  walked  out  into  the  yard  ai^d  I  told  the  defendant  that  I  had  a 
warrant  for  him,  and  he  must  go  to  Jackson  with  me.  Defendant  imme- 
diately drew  his  pistol  and  shot  me  in  the  right  arm.  The  fight  then  began 
and  I  shot  the  defendant  through  the  arm  and  called  upon  Gross  to  come  to 
my  relief  and  assist  me  in  making  the  arrest.  He  came  towards  us  and  the 
defendant  jerked  loose  and  shot  Gross  twice,  the  last  shot  killing  him  in- 
stantly." 

The  defendant  gave  the  following  version  of  what  transpired  and  his  state- 
ments are  corroborated  by  the  testimony  of  a  number  of  other  witnesses: 
** Cundiff  came  to  my  house  and  said  he  wanted  to  see  me,  and  asked  me  to 
come  in  the  house.  I  went  in  with  him,  and  he  asked  me  to  sell  him  some 
whisky.  I  told  him  that  I  had  none.  He  then  remarked  that  I  need  not  be 
afraid  as  he  would  not  indict  me.  I  responded  that  I  did  not  have  any 
whisky.  We  then  both  walked  into  the  room  in  which  my  father  was  sit- 
ting, who  remarked  'These  men  have  oome  to  arrest  you.'  Cundiff  replied 
that  he  had  no  warrant  for  me.  He  and  I  then  walked  out  doors  and  he 
put  his  right  arm  around  ray  neck  and  put  his  pistol  against  the  back  of  I 
my  head  and  fired,  striking  me  in  the  back  of  the  neck.  I  immediately 
drew  my  pistol  and  tried  to  shoot  him,  but  he  caught  me  by  my  arm  and 
we  struggled  for  a  few  moments.  He  then  directed  the  deceased.  Levy  Gross, 
to  shoot  me.  Cundiff.  at  the  time,  had  my  hand,  In  which  my  pistol  was 
fast  under  his  arm.    Gross  approached  at  this  moment  with  his  pistol  leveled 
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■od  Sred,  striking  me  Id  the  rlftht  ktoIb.     I  then  jerked  looBe  from  CundlfF 
and  fired  on  Gkihh.    Cundiff  nt  tho  same  tltne  shot  me  twice  In  the  back.    I 
did  not   know  that  Cnndlfl  bnil  a  warrant  for  me,  and  be  did  not  Cell  me  t 
that  he  had  one  or  show  me  any." 

In  addition  to  the  usual  Instructions  Id  such  cases,  the  court  gave  the  fol- 
lowing inBtructlon ;  "The  conrt  further  Instructs  the  jurjr  that  It  they  be- 
llt>Te  from  the  evidence  beyond  a  reasonable  doubt  that  Henr;  CundlfF  bad 
In  his  posseFElnn  a  warrunt  for  the  arrest  of  the  defendant  and  the  one  read 
CO  the  jury,  U  was  hlB  duty  to  eieoute  same  by  arresting  defendant,  and 
to  use  such  force  iind  to  have  such  assistance  as  was  reasonably  necessary  to 
that  end.  And  the  court  further  Instructs  the  jury  that  it  was  the  duty  of 
the  defendant  to  submit  to  such  arrest,  and  If  the  jury  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  said  Cundlfl  had  summoned  Levy 
Gross  to  uBslat  blni  and  the;  nere,  In  Rood  faith,  attempting  to  arrest  defend- 
ant, and  that  the  defendant  knew  at  the  time  of  the  attempted  arrest  that 
CiindiS  was  an  officer,  and  had  the  warrant  for  his  arrest,  and  If  the  de- 
fendant with  such  knowledKe  billed  Gross,  they  will  find  him  guilty  of 
murder  and  fix  his  piiul«hmen't  as  deflned  In  Instruction  No.  1." 

The  main  question  upon  the  appeal  Is  whether  the  jailer  had  legal  an - 
thoriry  to  d^'putlze  CundlS  to  ariest  the  appellant.  The  Criminal  Code  pro- 
vides as  follows: 

"SeotioD  3d.  An  arrest  may  be  made   bya  peace  office  or   a  private  person. 

"Section  3fi.  A  peace  oBlcer  may  make  nn  arrest,  first,  In  obedience  to  a 
warrant  of  arrest  delivered  to  him  second,  wubout  a  warrant  when  a  pub- 
lic ofTense  is  committed  In  his  presence,  or  when  be  bas  reasonable  grounds 
for  believing  that  the  person  arrested  hns  committed  a  felony. 

"Section  3J.  A  private  person  may  make  an  nrresD  when  he  has  reasonable 
grounds  for  believing  that  the  person  arrested  has  committed  a  felony." 

In  Salisbury  v.  Commonwealth,  7a  Ky.,  485,  the  Sheriff  of  U-tcber  county 
had  In  his  bands  warrants  for  the  arrest  of  one  Morris,  charged  with  a 
felony.  He  deputised  one  Banks,  a  private  citizen,  in  writing  on  the  baok 
of  the  warrant  to  execute  It  by  arresting  Morris.  Banks  summoned  Halls- 
hnry  to  assist  him :  In  attempting  to  arrest  Morris  he  was  killed.  Salisbury 
being  put  upon  his  trial  relied  tllJon  the  fact  that  he  had  been  summoned  to 
assist  Banks  In  making  the  arrest,  and  had  killed  the  deceased  In  attempt- 
ing to  eiecule  the  process,  whloh  bad  been  delivered  to  him  by  the  sberlft. 
In  dtscussiDg  the  provisions  of  the  Code  quoted  supra  In  that  case,  this 
court  said  :  "There  Is  no  provision  of  the  Code  anthorl;;ing  any  ether  person 
tban  a  peace  ofbcer  to  make  an  arrest  In  obedience  to  a  warrant  of  arrest- 
Hence,  the  authority  to  execute  the  warrant  attempted  to  be  conferred  by 
the  sheriff,  Amburgy,  upon  Banks,  a  private  person,  was  Illegal  and  of 
Itself  furnished  no  protection  to  Banks  and  the  appellant.  Therefore,  the 
summons  of  the  appellant  by  the  sheriff  and  by  Banks  to  aid  the  latter  in 
making  the  arrest  was  Illegal,  because  none  but  an  olScer  making  an  arrest 
may  summon  persons  to  aid  In  it." 

The  doctrine  of  this  case  was  followed  In  Wright  v.  Commonwealth.  8fi 
K;.,  138:  and  Begley  v.  Commonwealth.  SS  Ky.  Law  Rep.,  IMS.  It,  there- 
fore, fallows  that  the  jailer  could  not  legally  deputize  a  private  citizen  to 
execnte  a  warrant  of  arrest,  and  Cundlff's  attempt  to  arrest  appellant  pur- 

vol.  26—46 
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snant  to  fluoh  authority  was  unlawful  and  Btande  upon  the  same  footing  as 
any  other  assault  and  battery;  and  appellant  was  not  bound  to  yield 
t  tnereto,  but  might  resist  force  with  force,  but  he  was  not  authorized  to  go 
beyond  the  line  of  force  proportioned  to  the  character  of  the  assault  or  be  Id 
turn  became  a  wrongdoer.  (2  En.  of  Law,  second  edition,  W&;  GreightoD 
V.  Commonwealth,  84  Ky.,  103;  Bates  v.  Commonwealth,  14  Ky.  Law  Rep., 
177. )  The  evidence  in  this  case  justified  an  instruction  that  if  in  resisting 
arrest  appellant  had  reasonable  ground  to  believe,  and  did  believe,  that  he 
was  in  imminent  danger  of  death  or  great  bodily  harm  at  the  hands  of 
Gross,  and  there  was  to  him,  the  defendant,  at  the  time  no  apparent  safe 
way  to  avoid  such  death  or  great  bodily  harm  except  to  shoot  and  kill  Gross, 

•  and  he  shot  for  that  purpose,  they  should  find  him  not  guilty  on  the  ground 
of  self-defense  and  apparent  necessity.  But  they  should  also  have  been  in- 
structed that  h»  cuuld  not  kill  Gross  unless  he  was  in  actual  or  apparent 
danger  of  death  or  great  bodily  harm  at  the  hands  of  the  deceased;  and  that 

•  it  appeared   to  hijiii  necessary  in  the  exercise  of  a  reasonable  judgment  to 

•  save  himself.     (Hughes  v.  Commonwealth,  25  Ky.  Law  Rep.,  2153.) 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
.proceedings  consistent  with  this  opinion. 


COMMONWEALTH  v.  ROSENFIELD  BROS. 

(Filed  October  IP,  1904— Not  to  be  reported. ) 

^hite  *;  Ray  for  appellant. 

Sweeney,  Ellis  &    Sweeney.  Gibson,  Marshall  &  Gibson,  D.  W.  Lindst^v, 
■V.  H.  Shield,  Chas.  H.  Stoll  and  W.  H.  Mackoy  for  appellees. 

Appeal  from  D.iviess  Circuit  Court. 

Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing: 

The  purpose  of  the  statute  is  not  to  add  to  the  burdens  of  the  taxpayer 
but  simply  to  give  him  time  to  pay  his  taxes  until  the  whisky  is  taken  out 
of  bond.     If  he  wishes  to  avoid  the  imposition  of  interest  he  may  pay  the 
taxes  at  any  time  after  the  assessment  is  made  and  avoid  being   charged 
with  interest. 

A  tax  is  a  charge  by  the  State  upon  the  property,  and  may  be  removed  fcj 
the  owner  by  paying  the  money  after  the  tax  proceeding  is  complete.  The 
taxes  in  question  are  payable  into  the  treasury  and  there  is  no  reason  why 
this  payment  may  not  be  made  at  the  taxpayer's  option  before  the  interest 
period  has  begun.  As  to  the  penalty  we  have  had  some  difficulty,  but  con- 
clude that  the  statute  is  peremptory  and  we  have  no  discretion. 

Petition  overruled. 


CRAIG,  &c.  V.  ARMSTRONG,  &c. 

(Filed  October  18,  1904— Not  to  be  reported.) 

1.  Lands— Verbal  exchange — Possession — Rights  acquired — In  this  action 
involving  the  rights  of  the  parties  under  a  verbal  exchange  of  strips  of  land 
owned  by  each  on   opposite  sides  of  a  branoh,  bo  as  to  make  the  braDch   the 
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dividing  line  between  their  lands,  wbere  each  party  took  possetslon  oC  the 
parta  exohansed  and  Improved  and  used  same,  by  building  n  barn  on  one 
parcel,  and   onltiDg  and  Mlllog  the  timber  from  the  other  parcel  exohanged 
regpeotlvely.  In  an  action  b;  one  of  the  parties  agaloEt   the  vendee  ol  tbe 
«ther  to  recover  the  etrlp  on  which  the  barn  wax  buUt.  she  alalmlng  that 
she  had  acqulrMi  possession  of  the  liai-n  froiu   the  vendor  of  thit  defendant, 
the  judgment  of  the  lower  court  that  the  defendant  acquired  the  Interest  of 
his  vendor  nblch  he  had  bf  the  verbal, exchange  and  the  erection  of  the 
barn,  and  fixed   tbe  enhanced  value  of  tbe  land  b;  the  erection  of  the  barn 
at  mo,  tot  which  a  lien  was  adjudged  to  tbe  defendant,  will  not  be  dlH> 
curbed. 
C.  A.  Dcnnr  for  appellants. 
Jas.  R.  Hallary  tor  appellees. 
ApppHl  from  Todd  Circuit  Court. 
Opinion  of  the  court  by  JudRe  PHynter. 

Al  HIghtower.  while  the  husband  of  Mr^  S.  C.  Craig,  owned  a  small  tract 
of  land  and  Geo.  E.  h'tokes  owned  a  small  tnict  adjoining  it.  A  small 
branch  was  the  line  between  the  tracts,  except  a't  one  point,  about  an  acre 
and  n  half  of  Hlehtower's  land  was  on  Stokes'  side  :if  the  branch  and  at 
anothei  point  n  siunll  part  of  Stakes'  land  waa  on  Hlghtower's  plde  ot  tbe 
branch.  It  was  the  mutual  Interest  uf  the  parties  thiit  the  branch  should 
conKCUute  the  division  line  between  thi-ui,  so  the;  verbally  exchanged  the 
email  parcels  mentioned  to  ncoompUsti  th:it  purpose.  Neither  parcel  was  of 
much  value.  Htokes,  at  an  expense  of  more  than  f400  built  a  tobacco  bam 
on  the  piece  of  land  which  he  obtained  from  HIghtower  In  the  exchange, 
and  HIghtower  cut  and  carried  away  a  great  many  cords  of  wood  from  the 
pamet  which  he  obtained  from  stokes.  The  parties  had  never  exchanged 
deeds,  although  each  party  took  possession  of  tbelr  resptntive  pai-cels 

Thus  the  matter  stood  until  Hlghtower's  death.  Appellee  Armstrong  suc- 
ceeded to  whatever  Interest  Mcokes  had  In  the  land,  Mrs.  Craig  (she  having 
married  Leonard  Craig)  claimed  she  hail  obtained  poesesslnn  uf  the  barn 
throufth  n  contract  with  tjtokes.  This  was  dented,  and  the  controversy  re- 
sulted In  Q  forcible  entry  proceeding,  which  waa  decided  advefsely  to  hep 
claim.  Thereafter  this  action  was  Instituted  against  Arnistrong  by  Mrs. 
Craig  and  others  to  recover  the  parcel  ot  land  ujion  which  the  barn  was 
erected.  She  also  claimed  that  by  the  contrncii  undiT  which  she  acquired 
possession  of  the  barn  she  acquired  S^tokes'  interest  In  It;  that  she  paid  for 
tbe  Improvement  by  releasing  Stakes  from  a  debt  of  aliout  tl40.  which  he 
owed  her  deceased  husband.  These  claims  were  denied  In  this  action  by 
Mrs.  Craig  and  tbe  heirs  of  HIghtower  to  recover  the  land  turned  over  to 
Stokes  In  the  exchange  of  land. 

Tbe  court  adjudged  that  Anustrong  acquired  the  Stokes  Interest  in  the 
property  which'  be  had  by  virtue  of  the  verbal  exchange  of  property  and  the 
erection  of  the  twrn  thereon,  and  fixed  the  enhanced  value  ot  the  one  and  a 
taklt  acres  of  land  by  the  erection  ol  the  barn  thereon  at  tSOO,  and  adjudged 
Armstrong  a  lien  thereon  for  that  amount.  The  court  also  gave  the  plain- 
tiffs a  judgment  against  Stokes  for  the  amount  found  due  from  blm  to  the 
Hlffhtower  estate.  Stokes  bns  not  appealed  from  either  pact  of  the  judg- 
meat,  hence  we  can  not  review  the  judgment  In  so  far  as  It  Is  against  bina 
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/  in  favor  of  Mrs.  Craig  and  the  heirs  of  Hightower,  therefore,  the  only  ques- 

tion for  review  is,  does  the  judgment  giving  Armstrong  a  lien  on  the  land 
for  1200,  prejudice  the  rights  of  the  plaintiffs  growing  out  of  the  alleged  oon- 
tract  between  Mrs.  Craig  and  Stokes  after  the  death  of  her  husband. 

The  court  below  necessarily  found  thnt  they  did  not  acquire  such  rights 
or  a  judgment  would  not  have  been  given   in  favor  of  Armstrong  forfSOO, 
for  if  the  court  had  found  that  Stokes  had  lost  his  right  to  the  property  by 
the  alleged  contract  with  the  plaintiffs,  Armstrong  could  not  have  been  iid- 
judged  the  t*;200.    Mrs.  Craig  claims  that  Stokes  delivered  her  the  possession- 
of  the  barn  at  the  time  the  contract  was  made  and  as  part  of  the  transad- 
tion.    A  jury  found  against  plaintiff's  claim  on  this  question  in  a  forcible 
entry  proceeding.     The  lower  court  found  against  their  claims  in  this  case 
on  that  question.      They  never  accounted  for  the  timber  which  Hightower 
removed  from  the  piece  of  land  which  he  obtained  in  the  exchange.    They 
never  turned  over  to  Stokes  the  note  which   Hightower  held  for  part  of 
Stokes'  indebtedness  to  High  tower's  estate,  neither  did   Stokes  ever  take 
possession  of  the  parcel  of  land  which  Hightower  had  obtained  from  him  in 
the  exchange  of  land.    In  view  of  these  facts  and  circumstances  and  Stokes' 
evidence,  the  court  reached  the  conclusion  that  Mrs.  Craig  and  Stokes  never 
made  the  contract  as  claimed  by  her  by  which  she  acquired  the  improve- 
ments made  by  Stokes.    The  court's  finding  on  tho  question  is  entitled  to 
some  weight  in   this  court  in  passing  upon  the  question  of  fact.    We  have 
concluded  not  to  disturb  his  finding. 

The  judgment  is  affirmed. 


MONROE  V.  DAVIS. 
(Filed  October  IK  lfl04.) 

1.  Slander — Averments  in  petition— Wrongfitl  conversion  of  goods—In  an 
action  by  a  creditor  of  a  deceased  person  against  the  administratrix  and  her 
surety,  to  subject  the  assets  of  the  estate  of  the  deci^dent  to  the' payment  of 
plaintiff's  debt,  an  allegation  in  the  petition  that  the  surety.-  "Wm.  Davis, 
carried  away  and  converted  to  his  own  use  a  lot  of  the  goods  amf  merchan- 
dise from  the  store,  which  was  a  part  of  the  estate  left  by  the  decedent,  and 
without  paying  anything  for  them,  or  reimbursing  the  estate  in  any  way; 
and  that  said  defendant,  Wm.  Davis,  is  liable  for  the  payment  of  plaintiff's 
debt  in  80  much  as  the  goods  carried  away  by  him  were  worth,"  do  not 
import  a  charge  that  the  defendant,  Davis,  stole  the  goods  from  the  store, 
and  will  not  support  an  action  for  slander. 

2.  The  issue— Pertinent  language  —  Malice  —  Slanderous  purpose  — Good 
faith— Remedy— The  issue  was  as  to  the  conversion  of  the  goods  and  as  to 
their  value.  The  language  used  was  not  only  pertinent  to  the  proceedings, 
but  it  was  used  in  stating  the  cause  of  action.  An  averment  in  this  peti' 
tion  that  "they  vvere  false  and  slanderous  because  they  import  that  plaintiff, 
was  guilty  of  larceny  by  feloniously  taking  goods  from  the  store,  left  by 
decedent;  that  the  words  were  not  germane  or  pertinent  to  the  matters  at 
issue,  in  the  action  in  which  they  were  used,  and  that  they  were  used  for 
the  mallciims  purpose  of  slandering  the  plaintiff  and  to  Injure  his  good 
name,"  and  there  being  no  averment  that  the  suit  was  instituted  against 
the  administratrix  and  her  surety,  Davis,  for  the  purpose  of  oonvBylng  the 
flcandal  and  as  a  oover  for  the  malice  of  the  party,  and  not  In  good  faith  as. 
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«  rented;  for  the  asBerCltm  ot  a  right  or  the  ledreas  ot  a  wrong,  henoe  th« 
qoestton  1b  Dot  before  the  court  vbether  an  aotloD  loatltnted  for  the  parpoM 
•ol  <nnTe;liig  a  slander,  eto  ,  and  In  which  false  and  BlaoderouB  words  wera 
Qaed.  would  KWe  the  Injured  parly  a  cause  of  action. 

■J.  3.  Worthniu  for  appellant. 

Appeal  from  EdmoDson  Circuit  Court. 

Opinion  of  the  court  b;  Judge  Paynter. 

Tbe  estate  of  W.  O.  Doyel.  deceased,  of  which  hla  widow,  Mary  R.  Doyel,  - 
■was  admlnlEtratrli.  waa  Indebted  to  the  appellant.  The  appellee  naa  the 
eurety  ot  Mary  E.  Doyel  on  her  bond  as  administratrix.  The  decedent 
seems  to  have  been  a  merchant,  and  at  his  death  had  some  merchandise. 
The  admlnlatratrlx  tailed  to  pay  tbe  appi-llanfa  debt,  and  he  Instituted  an 
aotlon  ogalnat  her  and  her  surety,  W.  S.  Davia,  to  recover  It.  Tbe  plaintiff 
sought  to  recover  upon  tbe  Idea  that  there  were  assets  in  the  bands  of  the 
personal  repre^ntstlve  and  that  one  of  which  waa  a  liability  of  the  appellee 
«o  the  estate.  To  show  that  liability  the  plaintiff's  petition  contained  an 
averment  aa  follows:  "PlalutlS  says  that  tbe  defendant,  William  Davla, 
i:arrled  sway  and  converted  to  ble  own  uae  a  lot  of  tbe  goods  and  merchan- 
dise from  the  store,  which  was  a  part  of  the  eatAte  left  by  W.  O.  Doyel,  and 
'Without  paying  anything  (or  tbem,  or  reimbursing  tbe  estate  In  any  way, 
and  plalntllf  says  that  said  defendant,  William  Davis.  Is  liable  tor  the  pay> 
ment  of  his  d>'bt  In  bo  much  as  the  goods  carried  away  by  bim  were  wortb." 

This  action  was  Instituted  by  the  appellee,  Davis,  against  the  appellant, 
In  which  It  was  avnrred  Chat  the  words  thus  used  were  false  and  slanderous, 
because  they  import  that  he  was  Kullty  of  larceny  by  felun  Ion  sly  taking 
Koods  from  the  store  lett  by  the  decedent.  It  was  averred  that  the  words 
were  not  germanp  or  pertinent  to  the  matters  at  isEue  In  thn  action  In  which 
they  were  used,  and  ihot  they  were  used  for  (be  malicious  purpose  of  slan- 
^erlug  the  plaintiff,  and  to  Injure  bis  gom!  name  and  reputation.  There 
wtu  no  averment  In  the  petition  that  tbe  appellant  instituted  the  proceeding 
Bgalnst  the  adnilnlEtracrii  and  her  surety  for  the  purpose  of  slandering  tha 
platotlS,  or  as  a  cover  to  his  malice,  or  that  the  proceetling  waa  not  Instl" 
tuced  in  goi>d  faith  to  establish  his  rights. 

Id  our  opinion,  the  words  did  not  Import  a  charge  that  the  appellee  stole 
the  goods  from  the  storehouse,  or  that  he  even  took  them  without  the  con- 
seDt  of  the  administratrix.  Tbe  words  used  do  not  Import  more  than  that  he 
converted  some  goods  to  his  own  use  that  were  In  the  store.  The  appellant 
BonRht  (o  make  the  defendants  liable  for  tbe  value  ot  the  good^  alleged  to 
have  been  converted.  Tbe  words  were  used  In  tbe  course  of  a  judlchil  pro- 
ceeding. The  courts  are  open  to  every  citiiien  to  Institute  proceedings  to 
have  his  wrongs  redressed  or  to  have  his  rights  entorcnl. 

In  the  oaseot  Forbes  v.  Johnson,  11  B.  M. ,  51.  the  court  suld:  "The  prin- 
ciple Is  well  settled,  and  Is,  Indeed,  essential  to  the  ends  of  justice,  which 
-demand  that  there  should  be  a  tree  resort  to  judicial  tribunals  and  to  the 
remedies  furnished  by  the  law,  that  words  spoken  or  written  In  the  course 
-of  Justice,  and  pertinent  to  a  legal  proceeding  within  the  jurlBdictlon  ot  the 
tribunal  to  which  they  are  addressed  and  to  the  remedy  sought  In  that  trl' 
<>UDsl,  are  not  actionable  thongh  they  be  false,  nnlees  the  proceedings  were 


730        OOMMONWEALTH  V.  L.  V.  B.  A  L.  ASSO'N,  NO.  3. 

resorted  to  merely  for  the  pupiose  of  coD^eyiDK  the  scandal,  and  as  a  cover 
for  the  malice  of  the  party,  and  not  in  good  faith  as  a  remedy  for  the  asser- 
tion of  a  right,  or  the  redress  of  a  wrong." 

In  the  case  of  Morgan  ▼.  Booth,  18  Bash,  488,  the  oourt  said:  "A  psrty  to 
a  judicial  proceeding  may,  by  himself  or  counsel,  write  or  say  anything  of 
and  concerning  the  case,  or  of  a  witness  who  testified  in  the  case,  that  is 
pertinent  and  material  to  the  matter  in  controversy,  and  he  can  not  he  held 
to  answer  for  scandalous  words,  unless,  under  the  pretense  of  pleading  his 
cause,  h€  designedly  wanders  from  the  point  in  question,  and  maliciously 
heaps  slander  upon  the  i)arty  whose  conduct  or  evidence  is  under  considera- 
tion ;  and  so  long  as  it  can  be  said  that  such  party  confines  himself  to  that 
which  is  pertinent  and  material,  he  is  under  no  obligation  to  show  that  his 
words  are  absolutley  true;  and  can  noc  be  made  to  answer  for  maliciously 
saying  that  which  the  law  permits  him  to  say." 

The  issue  was  as  to  the  conversion  of  the  goods  and  as  to  their  value.  The 
language  used  was  not  only  pertinent  to  the  proceeding  within  the  juris- 
diction of  the  court,  but  it  was  used  in  stating  the  cause  of  action.  The 
appellant  did  not  wander  from  the  issue  in  the  case.  There  is  no  averment 
that  the  suit  was  instituted  against  the  administratrix  and  her  surety  for 
the  purpose  of  "conveying  the  scandal  and  as  a  cover  for  the  malice  of  the 
party,  and  not  in  good  faith  as  a  I'emedy  for  the  assertion  of  a  right  or  the 
redress  of  a  wrong:"  hence  the  question  is  not  before  us  whether  an  action 
Instituted  for  the  purpose  of  conveying  slander,  etc.,  and  in  which  false  and 
slanderous  words  were  used,  would  give  the  injured  party  a  cause  of  action. 
The  plainitfl  sovight  to  state  a  cause  of  action  for  slander  by  averring  that 
the  words  imported  that  he  had  committed  a  felony,  and  that  they  ^ere  not 
pertinent  to  the  issue  in  the  proceeding.  The  instructions  which  the  court 
gave  the  jury  were  erroneous,  but  in  view  of  the  conclusions  we  have 
reached,  we  deem  it  unnecessary  to  point  out  the  errors  therein. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


COMMONWEALTH    v.    THE    LICKING    VALLEY    BUILDING   ASSO- 
CIATION, NO.  8. 

(Filed  October  19,  1J)04.) 

1.  Corporations— Original  organization— Filing  amended  aiticles  — New 
corporation — Where,  by  the  original  articles  an  association  was  formed  on 
April  12,  188H.  with  a  capital  stock  not  to  exceed  11,000,000,  or  2,000  shares  of 
the  par  value  of  $500  each,  to  commence  business  May  3,  1886,  and  to  con- 
tinue twenty-five  years,  with  authority  to  incur  an  indebtedness,  not  ex- 
ceeding 135, OGO,  and  by  amended  articles  filed  in  the  county  clerk's  office 
April  19,  1897,  under  chapter  32,  Kentucky  Statutes,  section  554,  and  reor- 
ganized under  the  same  name,  the  stockholders  of  the  new,  the  same  as  the 
old,  without  transfer  upon  the  books  of  the  company,  the  capital  stock  not 
to  exceed  $1,000,000,  or,  1,500  shares  of  the  par  value  of  1600  each,  and  1,000 
half  shares  of  the  par  value  of  $260  each,  the  highest  amount  of  the  indeht- 
edness  not  to  exceed  20  per  cent,  of  its  paid-up  capital,  to  commence  busi- 
ness May  3,  1897.  and  to  continue  twenty-five  years,  the  amended  articles 
did  more  than  conform  to  the  new  statute;  they  created  a  new  corporation^ 
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and  under  the  law  the  old  aarporation  wbb  deatroyed.  and  a  new  one  with 
new  powers  and  new  reEponElttftltles,  came  Into  existence. 

9.  Organl/AtloD  tnx—E>e tense— Want  of  legal  urfiaiilzatlon— In  nn  action- 
UDiter  KeDtuck;  Statutes,  section  42^5,  to  recover  nn  oreonizatlon  tax  ftRaliiet- 
■  corporation  organized  In  this  l^tate  under  chapter  83,  Kentucky  Statutee, 
eMiton  SflH,  providing  that ''no  corporatlou  organised  under  this  chapter- 
ehall  bii  permitted  to  set  up  or  rely  upon  the  wnnt  of  a  legal  organizatlnn  -is 
1  d^rense  to  anj  action  again Bt  It."  such  corporation  U  not  permitted  to  Bet 
up  the  want  of  a  legal  organluitlon,  nnd,  therefore.  It  was  unneceBsary  ta 
tUfge  In  the  petition  facta  showing  that  it  had  compiled  with  the  require- 
ments ot  the  statute.  The  simple  allegation  that  it  1b  a  corporation,  created 
nader  the  laws  ot  the  State,  Is,  under  the  Btatuto  above  named,  BufHclent.    - 

3.  Demurrer — Exhibits  filed — Consideration — In  considering  a  deniuirer  to 
an  niiBRer  tiled  by  a  corporation,  with  which  Its  articteo  of  incorporation 
nnfllvd  as  an  exhibit,  the  court  will  construe  the  artlclfs  of  iucorporatlon 
In  determining  whether  the  demurrer  should  have  been  euslnlned.  , 

1.  S.tme— Under  Kentucky  Statutes,  section  4926,  providing  that  " 
corporation  which  ehall  be  incorporated  under  the  laws  of  this  State  having 
A  capital  Ktook  divided  Into  RbareB.  shall  iiay  Into  the  State  treasury  i 
t«nlh  ot  one  per  cent,  upon  the  amount  ot  the  capital  stock  which  the 
poralion  Ib  authorized  to  have.  Held — The  fact  that  the  building  and  loan 
misaciation  does  not  sell  Its  stock  Ib  ImmHterlai.  By  the  express  temil 
the  Btntiit«  It  must  pay  Che  tax  upon  the  stock  which  it  U  authorized 
have.  The  purimso  of  the  statute  1b  not  only  to  raise  revenue,  but  to  p 
vent  stocks  being  watered,  or  flclltlous  stocks  being  Issued  or  put  on  the 
market,  nnd  we  art!  not  at  lllH<rly  to  make  an  exception  to  the  statute  wbea 

James  M.  Guthrie  for  appellant. 

Louis  KeuBCher  (or  appellee.. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  August  G.  1002,  the  Commonwealth  Qied  this  petition  ordinary  In  the 
Campbell  Circuit  Court,  against  the  Licking  Valley  Building  ABKOclatlon, 
^'o.  3,  to  recover  of  It  the  orgalil7.atlon  tax  of  onetenth'of  one  per  cent,  on 
each  tlUH  of  the  capital  stock  of  the  company,  alleging  that  the  nssoclatiOD 
Is  a  cnrpijratlon  creat>^  under  the  laws  of  this  t^tate;  that  Its  principal 
place  ot  business  Is  In  the  city  of  Newport.  Campbell  county ;  that  It  has 
an  authorized  capital  stock  of  tl,OlH).000.  divided  into  1,600  shares  of  t500 
each,  and  I.CNKl  halt  shareK  of  t?50  each:  that  It  has  failed  and  refused  to 
pay  Into  the  State  treasury  one-tenth  of  one  per  cent,  of  the  amount  of  the 
capital  stock  which  it  wnB  authnrl/eil  to  have,  and  that  this  was  due  to  the 
-Slate  upon  the  filing  ot  its  articles  of  Incorporation  on  April  Ifl,  1B07.  Judg- 
ment was  prayed  against  the  defendant  tor  tl.OWl.  and  nlEW  for  a  penalty  of 
SO  per  cent,  thereon  and  costs.  The  defendant  demurred  to  the  petition  and 
its  demurrer  was  overiuled.  It  thereupon  filed  nn  answer  in  which  it  was 
pleaded  that  it  was  organized  on  April  IE,  1886.  and  was  Incorporated  under 
the  general  laws  of  the  State  on  the  third  day  of  May,  IHSfl.  under  chapter 
Mot  the  General  Statntea  by  filing  Its  ai  tides  ot  incorporation  In  the  Camp- 
bell county  clerk's  office,  and  that  on  April  in,  t8«7.  It  filed  amended  articles 
In  the  Campbell  county  clerk's  ofBoe  In  accordance  with  the  provisions  of 
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chapter  82,  Kentucky  Statutes.  It  relied  upon  its  incorporation  prior  to 
the  adoption  of  the  present  Constitution  in  liar  of  the  action.  On  motioD 
the  defendant  was  required  to  make  its  answer  more  definite  and  certaiD, 
and  on  May  2,  1008,  the  defendant  filed  an  amended  answer,  in  which  it 
alleged  that  its  articles  of  incorporation  were  filed  in  the  Campbell  oounty 
clerk's  ofSoe  on  May  8,  1886;  that  the  purpose  of  the  organization  was  to 
enable  the  members  to  acquire,  in  an  easy  manner,  by  weekly  installments, 
capital  for  the  building  and  purchase  of  houses;  that  on  April  19, 1897, 
amended  articles  of  incorporation  were  filed  in  the  Campbell  county  clerk's 
office,  the  sole  purpose  of  which  was  to  conform  to  the  new  law  governing 
building  associations  under  the  new  Constitution.  Then  are  these  words, 
^'The  following  are  the  said  articles  of  incorporation  and  amended  articles 
herein  referred  to. "  The  original  articles  of  incorporation  and  the  amended 
articles  were  filed  with  the  pleading. 

By  the  original  articles  the  association  was  formed  with  a  capital  stock 
not  to  exceed  11,000,000,  or  2,000  shares  of  the  par  value  of  $500  each.  The 
association  commenced  business  on  May  8,  1886,  and  endured  for  twenty- 
five  years,  terminating  on  May  8,  1911.  It  could  not  incur  an  indebtedness 
exceeding  $25,000.  By  the  amended  articles  of  incorporation  it  is  stipulated 
that  the  Licking  Valley  Building  Associaiton,  No.  8,  of  Newport,  Campbell 
county,  Ky.,  a  corporation  created  by  and  existing  under  the  laws  of  the 
State  of  Kentucky,  desirous  to  reincorporate  and  organize  under  the  pro- 
visions of  chapter  82,  Kentucky  Statutes,  as  authorized  by  section  5M 
thereof;  now  for  that  purpose  certain  persons  named  now  acting  as  such 
association,  be  and  are  hereby  created  a  body  corporate  and  politic  under 
and  by  virtue  of  the  laws  of  the  State  of  Kentucky;  the  name  of  the  cor- 
poration shall  be  the  Rime  as  the  old  corporation  and  under  that  name  shall 
have  perpetual  succession,  and  power,  among  other  things,  to  mortgage  (ts 
real  or  personal  property,  and  exercise,  subject  to  law,  such  powers  as  may 
be  necessary  for  the  conduct  of  the  business  for  which  it  was  organised. 
The  business  of  the  new  corporation  is  substantially  the  same  as  the  old 
corporation;  the  capital  stock  shall  not  exceed  $1.000r0ii0,  or  1,500  shares  of 
the  par  value  of  $500  each,  and  1,000  half  shares  of  the  value  of  |250eaoh; 
the  stockholders  of  the  old  corporation  constitute  the  stockholders  of  the 
new  corporation  without  transfer  upon  the  books  of  the  company,  and  with- 
out any  initiation  fee  succeed  to  all  the  rights  and  privileges  of  the  new 
corporation  as  in  the  old;  all  business  and  property  of  the  old  corporation  is 
vested  in  the  new,  without  the  transfer  of  the  property,  subject  to  all  the 
liabilities  of  the  old  corporation;  the  highest  amount  of  liability  or  indebt- 
edness which  the  corporation  may  at  any  time  incur  shall  be  20  per  cent,  of 
its  paid-up  capital.  It  is  also  stipulated  that  the  new  corporation  shall 
commence  business  on  May  3,  3897,  and  continue  for  a  period  of  twenty-five 
years,  unless  sooner  dissolved,  and  may  renew  a  like  term  from  time  to 
time. 

The  plaintiff  demurred  to  the  answer.  The  court  overruled  the  demurrer, 
and  the  plaintiff  declioing  to  plead  further,  its  petition  was  dismissed. 

The  suit  was  filed  under  section  4225,  Kentucky  Statutes,  which  is  as  fol- 
lows: *' Every  corporation  which  shall  be  incorporated  by  or  under  the  laws 
of  this  State,  having  a  capital  stock  -divdied  into  shares,  shall  pay  into  the 
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State  treasury  one-tenth  of  one  per  ceninm  upon  the  nmonnt  of  capital  stock 
which  saah  corporation  is  anthorlzed  to  have,  and  a  Ufce  tax  upon  an;  lub- 
■eqnent  increase  thereof.  Such  tax  shall  te  due  and  payable  upon  the  In- 
oorporatlun  of  the  oompaiiy  and  on  the  iBcrease  of  the  capital  thereof,  and 
no  such  corporation  eball  have  or  exerclBe  any  corporate  powers  until  the 
tax  shall  have  beeu  paid;  and  upon  payment,  they  shall  file  a  staCenient 
thereof  with  the  secretarr  of  State." 

Section  bti,  Kentucky  St»tutea,  regulating  private  corporations.  Is  as  fol- 
lows: "When  the  artlclen  are  Sled  and  recorded  as  proTlded,  and  the  license 
tax  Imposed  la  paid  to  the  Stnt«,  the  cnrporatlon  Ehnll  be  deemed  to  be  or- 
gnalzed  for  the  purpose  o(  transacting,  promoting  or  carrying  on  the  busi- 
ness or  purpose  for  which  It  was  created  ;  and  shall  thereupon  become  a  body 
corporate,  and  be  known  by  Its  corporate  name,  ond  br  such  may  adopt  and 
nee  a  ooiporate  seal;  and  Ehall  have  power  to  sue  und  be  sued,  to  contract 
and  be  contracted  with,  to  pledge  or  mortgafce  Its  property,  real  or  personal, 
to  secure  the  fulfillment  of  its  contracts;  appoint,  remove  and  elect  officers, 
tieflne  their  duties,  and  require  from  any  of  them  a  bond  for  the  faithful 
-discharge  of  their  duties;  to  prescribe  by  its  board  of  directors  by-laws  for 
the  government  of  the  corporation  not  inconsistent  with  law;  and  to  exer' 
else,  subject  to  law.  such  powers  as  mny  be  necesKary  to  conduct  the  busl- 
nera  or  promote  and  carry  on  the  objects  and  purposes  for  which  It  was 
oi^nnlzed. " 

It  Is  insisted  for  the  appellee  that  a  pleading  muet  be  taken  moKt  strongly 
against  the  pleader,  and  that  appellant  has  wholly  failed  to  make  a  suffi- 
cient legal  showing  that  appellee  was  legally  organized  on  April  ill.  IBQT; 
that  It  Is  noc  alleged  where  Its  principal  office  Is  located,  or  the  nature  of 
Its  business,  or  the  time  Ic  conimenced,  or  the  period  It  Is  to  continue,  or 
what  Indebtedness  it  may  incur,  or  tbnt  the  articles  were  sltined  and  ac- 
knowledged by  the  parties  as  provided  by  the  6talnte  In  section  6J0.  It  Is 
also  contended  that  the  net  passed  under  the  new  Constitution  providing  for 
the  organization  tax,  is  not  retroactive.  It  is  further  Insisted  Chat  this  court 
«an  not  consider  the  original  or  amended  articles  of  incorporation,  on  the 
^ronnd  that  the  sufScienoy  of  the  pleading  must  be  deteruilne<1  without 
reference  to  the  exhibits;  chat  Che  porpnse  of  filing  the  new  nrblcles  was 
simply  to  conform  to  the  new  law  governing  building  nRFoclntinns,  and 
that  appellee  did  not  terminate  cr  abandon  Its  corporate  existence  under  the 
old  charter,  but  merely  reorganised  for  the  purpose  of  c<inforiiilng  to  Ibe 
new  law.  and,  therefore,  Is  not  liable  for  the  orgnnlxatiou  tax,  and  In  this 
connection  section  &St.  Kentucky  Statutes,  is  relied  on.  That  seclion  is  as 
follows:  "An;  corporation  created  by.  and  existing  under,  the  laws  of  Ihis 
iState.  may  organize  under  the  provision  of  this  chapter  by  executing  and 
recording,  as  provided,  articles  of  Incorporation  ;  and  when  the  requirements 
of  this  chapter,  and  other  laws  relating  to  It,  are  complied  with,  It  may 
commence  business,  and  become  a  corporation  under  this  chapter,  and  there- 
upon all  business  effects,  assets  and  property,  real  and  personal,  of  such 
corporation  shall  he  vested  In,  and  become,  without  deed  or  transfer,  the 
property  of  the  new  corporation,  subject  to  all  liabilities  existing  against 
the  corporation.  Its  officers  or  stockholders,  at  the  time  of  reorganization." 
Section  686,  Kentucky  Statutes.  Is  as  follows:  "No  corporation  orsanlied 
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under  this  chapter  shall  be  permitted  to  set  up  or  rely  upon  the  want  of 
legal  orfcanlKatlon  as  a  defense  to  any  action  against  it:  nor  shall  any  per- 
son transacting  business  with  such  corporation  or  sued  for  injury  done  to 
its  property,  be  permitted  to  rely  upon  such  want  of  legal  organization  as  a 
defense.^' 

It  is  alleged  in  the  plaintiff's  petition  that  the  association  is  a  corporation 
created  under  the  laws  of  this  State,  and  that  it  filed  its  articles  of  Incor- 
poration on  May  Ifl,  1897.  The  corporation  is  not  permitted  to  set  up  the 
want  of  legal  organization,  and,  therHfore,  it  was  unnecessary  to  allege  in 
the  petition  facts  showing  that  it  had  complied  with  the  requirements  of 
the  statute.  The  simple  allegation  that  it  is  a  corporation  created  under  the 
laws  of  this  State  is,  under  the  statute  above  referred  to,  sufBcient.  It  is 
true  the  act  in  not  ^retroactive,  but  It  applies  to  all  corporations  formed  after 
It  took  effect;  and  section  43-i6,  Kentucky  Statutes,  has  been  in  force  since 
November  11,  189*2.  Although  the  corporation  could  not  legally  do  business 
until  it  paid  its  organization  tax,  it  is  none  the  less  liable  for  the  organiza- 
tion tax  when  it  proceeds  without  paying,  because  it  is  not  allowed  to  set 
up  in  defense  of  the  suit  against  it,  its  own  failure  to  oomply  with  the  stat- 
ute. The  original  and  amended  articles  of  incorporation  were  filed  with  the 
amended  answer  of  the  defendant,  and  while  an  exhibit  will  not  make  a 
bad  pleading  good,  an  exhibit  will  be  considered  by  the  court  against  the 
pleader  when  it  is  filed  by  him.  We  must,  therefore,  construe  these  articles 
of  incorporation  in  determining  whether  the  demurrer  to  the  amended  an* 
Bwei  should  have  bepn  sustained. 

The  amended  articles  of  incorporation  did  more  than  conform  to  the  new 
statute.     They  created  a  new  corporation.     The  old  corporation  would  have 
expired   on   May  19,  1911.     The  new  corporation   runs  for   twenty-five  years 
from  April  19,  1897,  and  may  then  be  renewed  for  a  like  term  from  time  to 
time.     The  highest  amount  of  indebtedness  which  the  old  corporation  could 
incur  was  125,000.     The  new  company  can  issue  a  capital  stock  of  $1,000,000» 
and  may  incur  an  indebtedness  of  20  per  cent  of  its  paid-up  capital.    It  also 
enjoys  all  the  rights,  privileges  and  powers  conferred  by  the   new  statute 
upon  building  associations  organized  under  it.     We  had  this  question  before 
us  in  Senn  v.  Levy,  23  Ky.  Law  Rep, ,  (W-^,  and  according  to  the  principles 
laid  down  in   that  case  the  old  corporation  was  destroyed  and  a  new  one 
with  new  powers  and  new  responsibilities  came  into  existence.    The  reason' 
ing  of  that  case  is  conclusive  of  the  question. 

By  section  4225,  Kentucky  Statutes,  every  corporation  which  may  be  in- 
corporated under  the  laws  of  the  State  having  a  capital  stock  divided  into 
shares,  must  pay  into  the  State  treasury  one-tenth  of  one  per  cent,  upon  the 
amount  of  the  capital  stock  which  the  corporation  is  authorized  to  have. 
The  fact  that  the  building  and  loan  association  does  not  sell  its  stock  as 
other  corporations,  is  immaterial.  By  the  express  terms  of  the  statute  it 
must  pay  the  tax  upon  the  stock  which  it  is  authorized  to  have.  The  purpose  of 
the  statute  is  not  only  to  rai.se  revenue,  but  to  prevent  stocks  being  watered, 
or  fictitious  stocks  being  issued  or  put  on  the  market;  and  we  are  not  at 
liberty  to  make  an  exception  to  the  statute  where  it  makes  none. 

Judgment  reversed  and  cause  remanded,  with  directions  to  the  clrcnit 
court  to  sustain  the  plaintiff's  demurrer  to  the  answer  of  the  defendant,  and 
for  further  proceedings  consistent  herewith. 
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SAULSBEBRY  v.  SAULSBBBHY,  &o. 
(Filed  October  19,  190*— Not  to  be  reported. ) 
Bills  and  notee— Joint  obllKo'rH— Where  a  now  whb  eiMuted  tor  n  joint  11a- 
Ibllty  by  three  petsons,  one  of  them  bKlng  inaolvent  and  iinnble  to^poy  hla 
part,  each  of  the  other  obligorB  are  bound  In  law  to  eqLally  pny  the  debt; 
and  the  erMenoe  In  this  artlon   raakinR  It  clear  that  appellont  was  jointly 
'  liable  aa  principal  with  appellees,  he  should  have  been  given  Judgment  fo^ 
an  amount  that  equalled  (be  one-half  of  the  debt  that  he  was  required  ta 
pay. 
Walter  S.  Hnrilne  for  appellaDt. 
Jamea  Goble  (or  appellees. 
Appeal  from  Floyd  Circuit  Court. 
Opinion  o(  the  court  by  Judge  Paynter, 

The  appellant,  GreeuTllle  Sniilsberry,  and  appellee,  Robert  SauUberry, 
and  the  decedent.  Lackey  Sanlsberry,  executed  their  note  on  the  26th  at 
March,  iSOl,  to  John  M.  Bums  for  «H)B.Si>,  and  to  secure  the  note  Greenville 
SauUberry  and  Lackey  t^aulslierry  eseoutt-d  a  mortgatre  on  certain  lands. 
Id  18(19  Burns  instituted  an  action  In  the  Floyd  Circuit  Court  on  the  note 
and  obcainetl  a  personal  jurignient  against  the  partiea  and  a  jiidgliient  fop 
Ibe  sale  of  the  land  to  Eatlafy  the  debt,  interest  and  cost.  Some  oniounta 
seeiu  to  have  been  paid  on  It,  Finally  in  UUO,  the  appellant,  Greenville 
SauUberry,  paid  the  balancd  of  the  Jiidgtiient,  which  anionnl«d  to  between 
•450  and  1600.  Lackey  Saulslwrry  had  made  payments  on  the  judgment. 
After  Greenville  tiaulsberry  paid  the  balance  of  the  judgment  he  inslltuted 
this  action,  cialmInK  that  be  was  only  Kuiety  for  bis  brothera.  Lackey  and 
Robert,  and  asserted  a  lien  on  Lackey  Knulsherry'e  land  embraced  in  the 
mortgage  to  Burns,  tu  satisfy  the  amount  which  he  had  paid.  The  appelleea. 
pleaded  that  the  appellant  was  jointly  liable  with  Robert  and  Lackey  Sauls- 
berry  on  the  note.  The  court  below  gave  the  appellant  a  judgment  for  t6S. 
and  adjudged  that  the  land  should  be  sold  to  satisfy  It. 

If  the  note  wax  executed  tor  a  joint  liability  of  the  payors  of  the  note, 
then  each  should  have  paid  one  third  of  It.  Lackey  Saulsberrj  claimed  that 
be  had  paid  one-third  of  the  note,  but  as  Robert  Saulsberry  wa«  insolvent 
and  seems  to  have  failed  to  pay  anv  ptipt  of  lb.  Lackey  Snulsberry  was 
bound  In  law  to  p<iy  cue  half  of  the  debt,  because  he  could  not  place  the 
buiden  upon  the  appellant  to  pay  the  one-third  of  the  note  which  Robert 
was  obligated  to  pay.  The  appellant  was  under  no  more  obligation  to  pay 
the  part  which  Robert  .Saulrberry  should  have  paid,  than  was  Lackey  j-lnuls- 
berry.  They  were  bouud  In  law  to  contribute  an  equal  amount  to  make  up 
the  deficit,  wblcit  resulted  from  Robert's  failure  to  pay.  The  evidence  of 
Burns  and  Lackey  Sauisberry  makes  It  absolutely  clear  that  the  appellant 
wa>  jointly  liable  as  princlpnl  with  Lackey  and  Robert  tn  John  M.  Burns 
for  an  atlorney's  tee,  and  that  the  note  was  executed  for  that  fee,  except  a 
small  amount.  It  Is  difficult  tu  see  just  huw  the  court  arrived  Bl  the  amount 
found  to  be  due  appellant,  but  it  is  manifest]  that  the  court  did  not  give  the 
appellant  a  judgment  against  the  decedent,  Lackey  ^^aulslierry's  estate  for 
the  amount  which  the  latter  shonld  have  contributed  In  the  payment  of  tb& 
part  of  the  debt  for  which  Robert  was   liable,  for  in  the  preparation  of  (be. 
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Tase^'Laokey  Sanlsberry  endeavored  to  show  that  he  had  paid  one-tbird  of 
the  debt,  his  full  share. 

The  court  below  should  have  ascertained  the  amount  which  had  been  paid 
hy  Laokey  Saulsberry  and  the  amount  which  had  been  paid  by  Greenyille 
^Saulsberry  on  the  debt  to  Burns  and  treated  it  ae  their  joint  debt  (as  Bobert 
was  insolvent,  )>ind  made  each  pay  an  equal  amount  in  the  discharge  of  the 
^ebt  due  Bums,  except  the  small  part  which  was  the  individual  debt  of  lAckey  * 
Saulsberry,  and  this  amount  should  be  deducted  in  ascertaining  the  joint 
liability  of  the  parties.  Ae  to  this  small  part  of  the  judgment  the  statute 
x)f  limitations  had  barred  the  right  of  Burns  to  collect  it  from  the  appellant, 
as  he  was  only  surety  therefor.  When  the  appellant  paid  that  part,  be  ^as 
«  volunteer,  and  is  not  entitled  to  recover  it.  (Splllman  v.  Smith,  16  B. 
M.,  183;  Kimball  v.  Cummins,  3  Met.,  826;  Dawson  v.  Lee,  83  Ky..  60.) 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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CHEEK  V.  CHEEK,  EX'OR,  &c. 

(Filed  October  20,  1904— Not  to  be  reported.) 

1.  Wills— Construction  of— The  second  clause  of  the  will  of  Mary  McKee, 
Y>roviding  that  Maggie  McKee  Cheek  should  take  her  dwelling  house  and 
grounds  attached,  portraits,  pictures,  household  and  kitchen  furniture  and 
-all  personal  property  used  in  and  about  her  premises  for  and  during  her 
natural  life,  and  at  her  death  to  pass  to  her  children  or  her  descendants,  the 
issue  of  any  deceased  one  to  represent  the  ancestor,  but  if  at  her  death  she 
has  no  descendants  then  the  nroperty  shall  pass  to  testatrix's  grandson. 
Ashby  McKee,  or  his  descendants,  or,  If  he  be  not  living  and  have  node, 
ascendants  then  to  her  brothers  and  sisters  or  their  descendants,  Maggie  Mc- 
Kee Cheek  took  a  life  estate  in  both  the  real  and  personal  estate  devised,  the 
remainder  vesting,  upon  her  death,  in  £uoh  of  her  children  as  may  then  be 
living  and  to  the  living  descendants  next  in  order  of  her  children  as  may 
then  be  dead.  This  remainder  is  contingent  upon  the  remaindermen  indl* 
^ated  being  alive  at  the  death  of  the  life  tenant. 

2.  Same — By  a  devise  to  one  In  trust  for  Sarah  Klker  McKee,  so  long  as 
she  may  remain  widow  of  Alex.  McKee,  and  at  her  death  or  remarriage,  the 
fund  to  pass  to  Ashby  McKee,  or  his  descendants  if  he  be  not  living,  or  if 
he  be  dead  without  descendants,  then  to  the  children  of  Maggie  McKee 
Cheek,  or  their  descendants,  Ashby  McKee's  interest  is  that  of  a  defesRible 
fee;  the  defeasance  dependent  upon  his  dying  without  issue.  If  he  sboaid 
have  issue  living  at  his  death,  then  his  title  to  the  fund  will  have  become 
an  absolute  one. 

3.  Same — By  a  provision  that  a  fund  shall  be  held  in  trust  for  Susan  Mc- 
Kee, go  long  as  she  may  remain  the  widow  of  Samuel  McKee,  and  upon  her 
death  or  remarriage,  such  fund  shall  pass  to  Maggie  McKee  Cheek  for  and 
during  her  life,  and  at  her  death  to  vest  in  her  children  or  their  descend- 
ants, a  life  estate  was  created  in  Susan  McKee  with  remainder  in  Maggie 
McKee  Cheek  for  life,  with  remainder  to  her  children. 

4.  Same— Execution  of  bond  by  life  tenant — Where  the  life  tenant  is  to 
have  an  income  of  money  or  similar  property  devised,  the  i)ossession  of 
which  is  directed  to  be  given  her,  she  may  be  compelled  to  execute  bond  to 
the  remaindermen,  that  it  will  be  forthcoming  at  the  termination  of  the 
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psttlciilnr  estate;  but  In  the  oase  of  pprsonal  property,  the  enjoyment  of 
vrhloh  could  not  be  bad  without  Its  phyaloal  poBBttsslou,  a  bond  Bhould  not. 
bfl  required. 

5.  Same — A  devise  of  all  the  best  of  sn  estate  not  theretofore  disposed  of^ 
of  nil  kinds  of  propertf.  real,  persQiial  anil  mixed,  two  thlrdE  to  Maggie  Mo. 
Kee  Cheek  (or  life,  with  remalntler  to  her  children,  and  the  other  third  to 
ABhbj  McKet^  for  life,  with  remainder  to  hla  children,  and  If  he  have  no. 
children,  then  at  hla  death  to  pnsa  to  the  ohildren  of  Mangle  McEee  Cbeek, 
veited  a  life  eRtnte  In  each  of  the  devlReex  In  respect  to  the  Interests  ex- 
preesei).  Mrs.  Cheek  Is  a  married  woiniin  and  it  Is  poeKlhle  for  her  to  haT» 
l8£ue  born  after  the  death  o(  leatatrli,  anil  If  nuch  lesue  should  live  more- 
than  tmenij  one  years  and  ten  months,  to  allow  the  testotrli's  Intention  to. 
control,  the  devolution  of  Che  title  would  be  n  restraint  upon  Ita  alienation, 
fcra  period  of  timu  beyond  that  allowed  by  statute. 

Hainphre;,  Burnett  &  Huutthmy  fur  Maggie  MoKee  Cheek. 

Hnrdln  &  Hardin  for  Asbby  MoKee. 

Robert  T.  Qulsenberry  for  Mar;  McKee's  esecutors. 

Morrison  Breckinridge,  guardian  ad  litem,  for  FrancU  Powell  Cheek, 
Logan  McKoe  Cbeek.  Mary  Ashbf  Cheek. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  o(  the  court  by  Judge  O'Rear. 

This  action  was  brouabl  for  the  oonstruntion  of  the  last  will  of  Mary  Mo- 
Kee, of  Danville,  Ky.,  probated  the  ISth  of  September.  1901.  Omlttlng^ 
formal  parts  and  others  about  which  there  Is  no  controversy,  the  will  Is  as 
follows: 

"2d.  I  give,  tiequeath  and  devise  to  my  daughter.  Maggie  McKee  Cbeek. 
wife  of  J.  A.  Cheek,  my  dwelling  house  and  grounds  attached,  slMinte  oti 
the  went  side  of  Sd  street,  in  the  town  of  Danville,  Ky.,  and  bounded  west 
by  the  4th  street  of  said  town,  east  by  fd  street,  and  north  t>y  property  of 
Mr.  and  Mrs.  W.  L  Wejsb,  and  south  by  properly  of  Mrs.  Mahan  and  others, 
and  also  all  the  portralta  and  pictures,  household  and  kitchen  furniture,, 
table  ware,  china  and  nllvar  ware,  .and  In  other  words,  all  the  personal  prop- 
erty used  In  and  about  said  bouse  and  premises.  All  the  said  property,  both 
real  and  persona],  named  In  this,  the  seoond  clause  of  my  will.  I  give,  be- 
queath and  devise  to  my  said  daughter,  Maggie  McKee  Cheek,  for  and  dur- 
ing her  natural  lite,  and  at  her  death  to  pass  aod  go  to  her  children  or  thelp 
descendants,  the  issue  of  any  deceased  one,  to  represent  the  anoestor,  and  if 
at  the  death  of  said  Maggie  McKee  Cheek,  she  has  neither  ohlldren  nor  de- 
scendants, then  said  above  named  property  shall  pass  to  and  vest  In  my- 
grandson,  Asbby  McKee.  son  ot  Alex,  and  Sarah  Biker  McKee,  or  his  de- 
Bo-adants.  If  any,  if  be  be  not  living,  and  if  none,  then  to  pass  to  and  vest 
la  iiiy  brothers  and  sisters  or  their  desceudants,  share  and  share  alike,  and 
the  lisue  ot  any  decased  one.  to  represent  the  anoestor. 

"4tb.  I  give  and  devise  Co  J.  A.  Cheek  and  G.  W.  Welsh,  Jr.,  both  ot 
Danville,  Ky.,  the  sum  of  t5,000,  In  trust,  however,  for  the  following  use 
and  pDrpose;  said  15,000  to  be  held,  Invested,  controlled  and  managed  by 
•atd  traUees  and  the  net  Income  only,  arising  and  realized  from  said  fund, 
to    ba  paid  annually  or  semi-annually,  as   trustees  may   see  lit,  to  Sarah 
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Biker  McRee,  widow  of  ray  deceased  sod,  Alez.  McKee,  so  long  as  Bbe  may 
live  as  his  widow,  and  at  her  death  as  his  widow,  or  at  and  upon  her  re- 
marriage, should  same  occur,  then  said  fund  of  |5,000  to  pass  to  and  vest  In 
my  grandson,  Ashby  McKee,  if  he  be  living,  or  hie  descendants,  if  any.  if 
he  be  dead,  and  if  he  be  not  living  and  have  no  desoendants,  then  said  fund 
shall  pass  to  and  vest  in  the  children  of  my  daughter,  Maggie  McKee  Cheek, 
or  their  desoendhnts,  if  any. 

* 'Should  said  fund  of  $5,000,  under  the  above  provision,  pass  to  and  vest  in 
said  Ashby  McKee,  and  he  should  die  without  issue  or  descendants,  tben 
«aid  fund  shall  pass  to  and  vest  4n  the  children  of  my  daughter,  Maggie 
McKee  Cheek,  or  their  issue  or  descendants. 

"5th.  I  give  and  devise  to  J.  A.  Cheek  and  G.  W.  Welsh,  Jr.,  both  of 
Danville,  Ky.,  the  sum  of  $5,000,  in  trust,  however,  for  the  following  use 
and  purpose;  said  fund  to  be  in ve8ted,  controlled,  ht Id  ani  managed  bj 
them,  and  the  net  income  arising  from  said  fund  or  realized  therefrom  to 
be  paid  annually  by  them  to  Susnn  McKee,  widow  of  my  son,  Samuel  Mc- 
Kee, so  long  i\8  she  may  survive  and  live  as  his  widow,  and  at  her  death  as 
his  widow,  or  her  remarriage,  should  same  occur,  said  fund  Fhall  pass  to 
and  vest  in  my  daughter,  Maggie  McKee  Cheek,  for  and  during  her  natural 
life,  and  at  her  death  to  pass  to  and  vest  in  her  children,  or  their  issue  or 
descendants,  and  in  each  and  every  instance  in  this  will,  the  issue  of  a  de- 
oeased  one  shall  represent  the  ancestor. 

•*6th.  All  the  rest  and  residue  of  my  estate  of  every  sort  and  kind,  real, 
personal  and  mixed,  including  640  acres  of  land  in  Holt  county.  Mo.,  and 
160  acres  of  land  In  Clinton  county,  Missouri,  which  I  own,  I  now  give,  be- 
queath and  devise  ns  follows:  Two-thirds  of  all  said  porperty  to  my  daugh- 
ter, Maggie  McKee  Cheek,  for  ond  during  her  natural  life,  with  remainder 
to  her  children,  and  the  other  one- third  of  all  said  property  to  my  grandson, 
Ashby  McKee.  for  and  during  his  natural  life,  with  remainder  tKi  his  chil- 
dren, and  if*  he  have  no  children  nor  descendants  at  his  death,  then  said 
one-third  shall  pass  to  and  vest  in  the  children  of  my  daughter,  Maggie 
McKee  Cheek,  and  I  will  and  direct  that  any  property,  real  or  personal, 
which  may  pass  to,and  vest  in  the  children  of  my  daughter,  Maggie  McKee 
Cheek,  under  this  will,  shall  vest  in  them  share  and  share  alike,  and  the 
share  or  interest  of  any  child  of  my  said  daughter,  Maggie,  who  may  die 
without  issue  or  descendants,  shall  pass  to  and  vest  in  his  or  her  brothers 
and  sisters  or  their  Issue  or  descendants,  and  the  issue  of  the  deceased  one, 
In  every  case,  to  represent  the  ancestor. 

"And  should  all  the  children  of  my  said  daughter,  Maggie,  die  without 
issue  or  descendants,  then  the  property,  real  and  personal,  whioh  shall  go 
to  or  vest  in  them,  under  this  will,  except  the  $1,500  given  to  Logan  McKee 
Cheek,  and  the  $1,000  given  to  Francis  Powell  Cheek,  in  the  second  clause 
of  this  will,  shall  all  go  to  and  vest  In  my  grandson,  Ashby  McKee,  if  be  be 
living,  »nd  if  not,  to  his  issue  or  descendants,  if  any,  and  if  none,  then  to 
pass  to  and  vest  in  my  brothers  and  sisters,  or  their  issue  or  descendants, 
€hare  and  share  alike,  the  issue  of  a  deceased  one,  in  every  case  to  represent 
the  ancestor. 

-    "And  should  said  Ashby  MoKee  die  without  issue  or  descendants,  tten 
any  and  all  property,  real  or  personal,  that  may  pass  to  or  vefit  in  him> 
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QDdei  tbls  win,  except  the  tl.OOO  gUea  him  Id  the  third  claaee  hereof,  ehftll 
pua  to  oDd  vest  In  the  children  of  m;  daughter.  Maggie,  In  the  snnie  man- 
nei  ag  above  get  forth  In  tblg  clauRe, 

"It  being  toy  wilt  and  dt-gire  that  my  property  shall  pnss  to  and  vent  In 
my  direct  descendBnte,  If  any.  but  In  case  of  a  follure  of  direct  deec^-ndants, 
then  to  paas  to  and  vest  In  my  own  brothers  and  gistere." 

The  court  Is  of  opinion  that  under  lt«m  two  above  quoted  Maee'e  McKee 
Cheet  took  a  U!«  estate  In  both  the  renl  and  personal  property  thereto  de- 
scribed. The  remainder  estate  veets.  upon  the  death  of  Maggie  McKee  Cheek, 
Id  such  at  her  children  as  may  be  living  at  the  time  of  her  death,  and  to  the 
llvlDfi  descendants  next  In  order  of  her  ohlldreu  as  may  then  be  dead.  This 
remainder  la  contingent  upon  the  reirnlndermen  Indicated  being  alive  at 
the  death  of  the  life  tenant.  If,  however,  Miiry  McKee  Cheek  hag  no  chil- 
dren or  descendants  living  at  her  death,  then  Ashby  McKee.  K  then  living 
win  be  the  reuialudornian.  Or,  if  he  be  then  deail.  his  living  degcendnnte, 
if  any.  are  M  tnke.  If.  however,  Mary  McKee  Cheek  has  no  living  dencend- 
antE  nt  her  death,  and  If  neither  Ashby  McKee,  nor  any  at  bis  descendanls, 
be  livlDK  then,  the  lirotheis  and  sisters  of  the  testatrU,  if  living,  or  IF  dead, 
their  living  desceodants  next  In  order,  take  the  estate  mentioned  In  Item 
second  in  remainder.  Whoever,  under  the  order  mentioned,  becnnies  vested 
with  the  remainder  upon  the  death  of  the  life  tenant,  will  take  It  In  fae. 

Under  the  fourth  Hem  ^arah  Itlker  McKee  look  a  life  estate  in  the  fund 
of  I5.0UU,  subject  to  be  defeated  upon  her  remarrying.  Upon  her  death  or 
muarrlagp  it  pfts^es  to  Ashby  McKee.  if  he  be  then  living. 

Under  the  closing  sentence  of  this  ctnuse,  Ashby  McKee's  remainder  inter- 
eat  is  that  of  a  defensible  tee,  the  'tefeaFikiice  dependent  upon  his  dying  with- 
out Uxue,  11  be  should  have  ireae  living  at  his  death,  then  his  title  to  the 
♦5,000  fund  win  have  become  an  absolute  one. 

The  question  la  mnde  by  the  guardlah  atl  litem  of  the  Infant  children  of 
Mary  MoKee  Cheek,  that  Ashby  McKee  should  be  required  to  execute  bond 
far  the  forthcominff  of  the  tS.OOU  In  question  in  the  event  of  his  death  wKh- 
cut  issue.  One  bequeathed  a  defeasible  estate  is  entitled  to  lis  possesglon, 
nothing  to  the  contrary  appearing  in  the  will,  and  to  Its  use  as  If  he  were 
glieo  the  tee  simple,  except  that  If  be  Kbould  consume  it,  oi-  any  part  of  It, 
and  then  his  estate  be  defeated  by  the  occurrence  of  the  condition  imposed, 
he  would  be  liable  to  the  person  next  entitled,  or  It  the  property  could  be 
traced,  the  person  who  had  got  it.  unless  he  were  nn  Innocertt  purchaser  for 
value,  In  the  case  of  personalty,  would  be  compelled  to  surrender.  ' 

Under  the  &(h  item  of  the  will  n  life  estate  is  created  in  Iriusan  McKee, 
with  remainder  In  Maggie  KIcKee  Cheek  for  her  life,  with  remainder  to  her 
children.  The  circuit  court  required  that  Maggie  MoKee  Cheek  ghould  exe- 
cute bond  as  lite  tenant  for  the  forthcoming  of  this  property,  Susan  McKee 
baving  died  since  the  testatrix.  Where  the  life  tenant  is  to  have  an  Income 
of  money,  or  similar  property  devised,  the  possession  of  which  is  directed  to 
be  glren  her,  she  miiy  be  compelled  to  execute  a  bond  to  the  remainderman 
that  it  will  be  tortticumtiig  at  the  tenuloatlon  of  the  particular  estate.  In 
Che  case  of  the  personal  property  mentioned  In  the  second  Item,  the  enjoy- 
ment of  which  oould  not  be  had  without  its  physical  poEsesslon,  probably 
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without  Ite  consumption   In  whole  or  in  part,  the  bond  should  not  be  re- 
quired, and  was  not  in  this  case. 

Under  the  6th  item  of  the  will  Mary  McKee  Cheek  was  given  a  life  estate 
in  two  thirds  the  residuum  of  th^  testator's  property,  including  the  640 acres 
of  land  in  Holt  county,  Mo.,  and  160  acres  in  Clinton  county,  Missouri,  and 
Ashby  McEee  was  given  a  life  estate  in  the  other  third.  The  remainder 
provided  in  each  instance  wbh  first  to  the  children  living  at  the  death  of  the 
respective  life  tenants,  and  to  the  descendants  nf  such  as  might  be  tbea 
dead.  It  was  only  in  the  event  of  the  failure  of  isHue  at  the  time  of  the 
death  of  the  life  tenant  that  the  descent  was  onst  upon  the  other  line,  tliat 
is,  if  Mary  McKee  Cheek  died  without  issue  then  living,  Ashby  McKee  and 
his  line  become  remaindermen  of  her  interest  under  this  item,  and  vice 
versa.  It  was  only  upon  the  failure  of  issue  at  the  death  of  both  of  Fucb  life 
tenants  that  the  descent  was  cast  upon  the  brothers  and  sisters  of  the  testa- 
trix or  their  descendants.  The  phrase:  *'And  should  all  the  children  of  my 
said  daughter,  Maggie,  die  without  issue  or  descendants,  then  the  property, 
real  and  personal,  which  shall  go  to  or  vest  In  them,  unde/  this  will,  except 
the  $1,500  given  to  Logan  McKee  Cheek,  and  the  SI, 000  given  to  Francis 
Powell  Cheek,  in  the  second  clause  of  this  will,  shall  all  go  to  and  vest  in 
my  grandson,  Ashby  McKee,  if  he  be  living,  and  if  not  to  his  issue  or  de- 
scendants, if  any,  and  if  none,  then  to  pass  to  and  vest  in  my  brothers  and 
sisters,  or  their  issue  dr  descendants,  share  and  share  alike,  the  issue  of  a 
deceased  one,  in  every  case  to  represent  the  ancestor,"  means,  that  should 
all  the  children  of  Maggie  McKee  Cheek  die  without  issue  in  her  life  time. 

This  is  also  true  of  the  following  clause  concerning  the  property  devised 
to  Ashby  McKee.  This  construction  is  not  only  in  harmony  with  that  rale 
which  in  case  of  uncertainty  favors  the  earliest  point  of  time  for  the  vest- 
ing  of  the  fee  simple,  but  rescues  the  provisions  from  being  obnoxious  to 
the  statute  against  perpetuities.  Foi',  as  Mrs.  Cheek  is  a  married  woman,  it 
is  possible  for  her  to  have  issue  born  after  the  death  of  the  testatrix,  and  if 
such  issue  should  live  more  than  twenty  one  years  and  ten  months,  to  allow 
that  the  testtrix's  intention  to  control  the  devolution  of  the  title  of  such  one 
thereafter,  would  be  a  restraint  upon  its  alienation  for  a  period  longer  than 
that  allowed  by  the  statute. 

The  judgment  and  opinion  of  the  circuit  court  having  been  in  accord  with 
these  views,  is  affirmed,  both  upon  the  original  and  cross  appeal. 


LUCAS  V.  COMMONWEALTH. 

(Filed  October  20,  !904. ) 

1.  Pool  room— City  ordinance— Violation— Conviction— Bar  to  indictment 
for  nuisance— Under  Constitution,  section  168,  providing  that  *'no  muni- 
cipal ordinance  shall  fix  the  penalty  for  a  violation  thereof  at  less  than  that 
Imposed  by  statute  for  the  same  offense,"  a  conviction  or  acquittal  under 
either  Rhall  constitute  a  bar  to  another  prosecution  for  the  same  offense,  the 
conviction  of  one  for  operating  a  pool  room  in  the  city  of  Paris  in  violation 
of  an  ordinance  of  said  city,  is  not  a  bar  to  an  indictment  against  the  same 
party  for  the  offense  of  maintaining  a  nuisance  In  said  city,  by  unlawfully 
causing  and  permitting  persons  to  assemble  on  premises  in  his  possession 
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nod  control,  And  there  ensnge  In  betting,  winning  and  losing  money  on 
racing;  the  latMr  being  a  ooinmon  law  offense,  and  lor  which  no  punish' 
ment  la  Imposed  by  statute  ol  the  State. 

i.  Trial— Plea  not  guilt;— Plea  In  bar  overruled- Peremptor?  Instruction 
—Right  of  jury- Coercion  by  court— On  the  trial  of  a  proe«oo6lon  for  maln- 
lalolDg  a  naleance  where  a  plea  of  "not  guilty"  Is  entered  by  the  defendant 
aod  aleo  a  plea  iu  bar,  of  former  trial  and  conviction  for  the  same  offense, 
CO  whtoh  latter  ploa  a  deninrrer  was  sustained,  though  the  defendant  intro- 
duced no  pi-oof,  and  that  of  the  Common  web  1th  clearly  established  bis  guilt. 
It  was  error  in  the  court  to  give  the  jury  a  puremptory  Instruction  to  find 
the  defendant  Bi'llty,  hg.  under  the  plea  o(  "not  guilty,"  the  jury  are  the 
sole  judges  o(  the  credibility  of  the  witnesses  and  the  weight  to  be  glion  to 
their  evidence,  and  the  Jury  alone  were  authorlni'd  to  paBs  upon  the  question 
ot  defendant's  guilt  under  proper  instructions  and  without  ooercioD  from 
the  oonrt.  ; 

E.  M.  Dlokson,  J.  H.  Brent  and  Brent  Ss  Thomas  for  appellant. 

Dennis  Dundon,  N.  B.  Hays  and  Lorulne  Mix  tor  appellee. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Thu  appellant  wos  jointly  Indicted  with  others  in  the  Bourbon  Circuit 
Court  for  the  oilenfe  of  maintaining  n  nuisance,  committed  by  unlawfully 
causing  and  permitting  persons  tu  assemble  on  premises  In  their  possession 
and  control,  and  tbere  engage  in  betting,  winning  and  losing  money  on 
racing,  to  the  Injury  of  the  publlo  morals. 

Appellant  was  given  a  sepamte  trial,  found  guilty  by  verdict  ot  the  jury, 
and  bis  punishment  fixed  at  a  flne  ot  ISOO.  He  insists  that  his  couTlotloo 
was  Illegal,  and  that  a  new  trial  should  have  been  granted.  Upon  the  trial 
appellant  Bled,  in  writing,  and  relied  on  two  grounds  of  defense,  the  first 
being  a  plea  of  not  guilty,  and  the  second,  former  conviction.  To  (he  sec- 
ond plea  a  demurrer  wns  sustained  by  the  court,  and  the  trial  then  proceeded 
npon  the  Issun  made  by  the  plea  of  not  guilty.  The  plea  of  former  oonvic- 
Ilone  set  out  with  great  pnrtloularlty  the  following  tuctsi  That  the  city  of 
Parlf.  which  is  a  muniulpikiily  of  the  fourth  clues,  on  June  Id,  ItKIS,  through 
its  nir.yur  and  bonrd  of  council,  and  ns  authorized  by  section  S4(Ni,  Kentucky 
Statutes,  duly  mincted  the  following  ordinance: 

"Be  It  ordained  by  the  mnjor  and  board  of  council  that  any  person,  who 
shall,  wUhIn  the  city  of  Paris,  operate  a  pool  room,  shall  be  fined  not  less 
tUan  13.  or  more  than  t5  for  each  offense.     Each  day  said   pool  rocni  Is  op- 
erated shall  be  deemed  a  separate  ofTenee.     By  pool  roam  Is  meant  any  place    -, 
where  persons  are  allowed  to  assemble  for  the  purpose  ot  betting  on  horse 

Which  ordinance  has   been   In  force  ever  since   the  Sfltb  day  of  June,  1S03. 

That  under  this  ordlnanoe  warrants  were  Issued  from  the  police  court  of 
the  city  of  Paris,  charging  appellant  with  operating  a  pool  mom  in  Paris 
nlntaaen  days  In  tbe  month  ot  January,  twenty-five  days  In  the  month  o( 
February,  and  eleven  days  In  the  month  of  March,  making  fltty-flve  days 
alMgether.  That  appellant  was  arrested  upon  each  of  these  wanants  and 
atnlgned  In  the  police  court,  and  to  each  offense,  as  charged  In   the  war- 

vol.  26-47 
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cants  respectively,  he  pleaded  guilty,  and  thereupoo  judgments  were  res- 
'dered  against  him  imposing  a  fine  of  $5  in  each  case;  that  the  acts  consti- 
tuting the  offense  charged  in  the  indictment  in  this  oase  as  to  appellant's 
suffering  a  nuisance,  are  the  same  acts  charged  against  him  in  the  several 
warrants  mentioned,  and  for  which  he  was  tried,  convicted  and  fined  in  the 
police  court  of  the  city  of  Paris,  all  of  which  fines  he  haf:  fully  paid;  that 
the  Paris  police  court  had  exclusive  and  final  jurisdiction  of  the  oCTensps 
contained  in  the  warrants  and  of  the  person  of  appellant,  and  that  the  judg- 
ments of  conviction  in  the  Paris  police  court  upon  the  several  warrants 
against  the  appellant  constitute  a  bar  to  the  prosecution  under  the  indict- 
ment  in  this  case. 

It  is  contended  by  counsel  for  appellant  that  the  trial  court  erred,  first,  in 
sustaining  the  demurrer  to  the  plea  in  bar;  second,  in  premptorlly  instruct- 
ing the  jury  to  find  the  appellant  guilty.  The  question  raised  by  the  first 
contention  has  been  repeatedly  decided  by  this  court.  First,  in  the  case  of 
Kempei  v.  Commonwealth,  85  Ky.,  21U,  wherein  it  was  held  that  where,  by 
the  same  act,  une  violates  the  police  regulations  of  a  city,  and  also  the  crim- 
inal Jaws  of  the  state,  the  punishment  of  the  offender  by  the  city  for  the 
violation  of  its  ordinances  does  not  bar  a  prosecution  by  the  State  for  the  vio- 
lation of  its  criminal  laws,  and  the  fact  that  the  city  charter  gives  the  citj 
court  exclusive  jurisdiction  of  all  offenses  committed  against  the  ordinances 
of  the  city,  does  not  give  that  court  jurisdiction  of  an  offense  couiniitted 
against  the  laws  of  the  State  where  the  same  act  is  a  violation  of  l)oth  the 
city  ordinances  and  the  State  laws. 

It  is  argued,  however,  that  the  opinion  in  Kemper  v.  Commonwealth, 
supra,  has  been  overthrown  by  section  168  of  the  Constitution  since  adopted, 
which  provides:  "No  municipal  ordinance  shall  fix  a  penalty  for  a  violation 
thereof  at  less  than  that  imposed  by  statute  for  the  same  offense.  A  convic- 
tion or  acquittal  under  either  shall  constitute  a  bar  to  another  prosecution 
for  the  same  offense." 

We  are  unable  to  see  that  this  section  of  the  Constitution  affects  the  ques- 
tion under  consideration.  The  offense  of  which  appellant  was  convicted  in 
this  case  is*-  one  at  the  common  law,  and  for  that  reason  an  offense  against 
the  State,  and  the  punishment  inflicted  was  not  a  statutory  punishment, 
but  that  prescribed  by  the  common  law.  This  question  has  been  fully  con- 
sidered and  decided  by  this  court  since  the  adoption  of  the  present  Constitu- 
tion in  a  case  in  which  the  defense  was  Identical  with  that  made  in  the  ca^ 
at  bar.  We  refer  to  the  case  of  Hespass  v.  Commonwealth,  108  Ky.,  139,  in 
which  it  is  said  "This  section  (1(58,  Constitution),  however,  does  not  seem 
applicable  to  the  case  ut  hand.  No  punishment  has  been  imposed  by  'stat- 
ute' for  the  maintaining  of  a  nuisance.  When  a  statute  prescribes  a  pun- 
ishment for  an  offense,  confessedly  the  city  ordinance  can  not  prescribe  a 
less  penalty  for  the  same  offense;  and  confessedly,  a  conviction  or  acquittal 
under  either  the  statute  or  the  ordinance  constitutes  f\  bar  to  anrftber  prose- 
cution for  the  same  offense."  That  this  section  has  reference  only  to  statu- 
tory offenses,  as  its  own  terms  imply,  was  held  by  this  court  in  city  of 
Owensboro  v.  Sims,  17  Ky.  Law  Rep.,  1396.  There  it  was  held  that  the 
city  council  might,  by  ordinance,  impose  a  penalty  for  keeping  a  bawdy 
bouse  at  less  than   that  fixed  at  the  common  law,  because  no  penalty  had 
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been  Biecl  bj  statute;  and  tbe  poltoe  court  nsE  held  to  have  Juriadlotlon  to 
tr;  tht>  offeDM  denounoed  b^  the  ordlonitce.  But  whether,  in  the  absence  of 
a  ilatatorj  penalty,  a  oonvlctlon  or  acquittal  ot  one  charged  nith  a  viola- 
tion of  tbe  ordinance  would  be  a  bar  to  a  Hubsequent  Indictment  and  prase* 
catlOD  for  tbe  same  oFTense  at  ooTnmon  law.  was  exprexsly  reaprvpd  and  not 
tiecUed,  A  reference  to  tbe  section  as  It  was  first  Introduced  In  the  consti- 
tutional oonvenllon  showi  that  the  words  "general  law"  were  orlglnall;  in 
the  section,  but  were  sfterwardf  eupplnnted  bj  the  word  "statute,"  and 
flns  of  the  delegates  PKpresHly  referred  tn  the  case  of  nuisances,  and  the  de- 
sirability of  permitting  cities  to  legUlate  with  respect  thereto.  We  tblDk, 
therefore,  the  defense  relied  on  does  not  sustain  the  appellant's  plen  In  bar. 
It  seeniH  to  us  the  principles  announced  In  Kemper  t.  Common  wealth,  80 
Ky..  SIS).  Are  conclusive  ot  the  question. 

The  opinion  of  olty  of  I/nnlavllle  v.  WemhoH.  &o.,  98  Ky.  Liiw  Rep,,  B96. 
cited  In  the  brief  ot  counsel  for  oiipellnnt,  dneE  not  In  an;  retii>ecl  militate 
ngatnst  the  principle  announced  In  Respass  v.  Common  wealth,  supra;  upon 
the  contrary  It  n-tera  to  nnd  ftpprovea  the  conclusions  therein  renchcd.  We 
are  clearly  of  opinion  that  tbe  lower  court  did  not  err  In  sustaining  the  de- 
mnrrer  to  appelhint's  plea  In  hnr.  In  view  ot  the  appellant's  utt«r  Indlffer- 
-ence  to  the  many  fines  Infllcteil  upon  htm  by  the  Paris  police  court  for  hia 
persistent  violations  of  the  ordinance  under  which  be  later  sought  shelter 
against  the  Indictment  lo  this  cftse.  and  his  apparent  Inclination  to  treat 
tbein  as  a  Jlcense  for  bis  unlawful  business,  rather  thitn  as  punlsbmeDts, 
we  would  feel  relnotanoe  In  overruling  his  second  contention  that  the  court 
erred  In  p«reinptorlly  directing  the  jury  to  And  him  guilty.  It  Ihe  law  would 
permit  ns  to  do  to,  but  a  careful  consideration  ot  the  matter  con  jtmlns  as 
to  sustain  It. 

Tbe  Instruction  objected  to  Is  as  follows;  "The  court  Instructs  the  jury 
tbat  under  the  proof  they  should  find  the  defendant,  Desha  Lucas,  guilty  as 
charged  In  the  Indictment,  and  fix  his  punishment  at  a  fine  In  any  amount 
In  their  dlMretlon,  or  at  conBnemi'nt  In  ttie  cnunty  Jail  for  any  period  of 
time  In  their  discretion,  or  both  so  line  and  Imprison  In  their  discretion." 

The  Constitution,  section  7,  Bill  ot  Rights,  provides:  "The  ancient  mode 
of  trial  by  jury  shall  be  held  satred  and  the  right  thereof  ren,nlii  Inviolate, 
subject  to  such  modifications  as  may  be  authorized  by  this  Constitution." 

Section  180,  Criminal  Code,  declares  that  all  iFisues  of  fact  where  the  pun- 
ishment will  exceed  a  fine  of  DR.  shall  he  trii'd  by  a  jnry.  Section  1S2  also 
declares  that  "an  IsEue  ot  fact  arises  upon  a  plen  ot  not  guilty,  or  of  former 
acquittal  or  conviction."  Section  SSH  requires  the  court  lo  instruct  tbe  jury 
In  writing  on  the  law  applicable  to  the  case,  and  section  2'iB  deflnes  "n  rea- 
sonable doubt." 

These  provisions  of  Ihe  Code  are  designed  to  preserve  Inviolate  the  right 
of  trial  by  jury  as  guaranteed  by  the  bill  of  rights.  In  addition  It  has  been 
repeatedly  held  by  this  oourt  that  It  Is  the  duty  of  the  court  In  the  trial  of 
criminal  and  penal  oases,  to  Instruct  tbe  Jury  upon  all  the  law  applicable  to 
the  case  whether  requested  to  do  so  or  not. 

In  view  of  these  salutary  provisions  of  the  Constitution  and  Criminal  Cede, 
we  are  unable  to  ooncelve  ot  a  case  In  which  the  trial  court  would  be  au- 
thorized to  iDBtruct  the  jury  to  find  tbe  accused  guilty,  except  upon  bia  oon- 


744         ,  POWERS  V,  OSBON. 

fession  of  guilt  by  formal  plea  to  that  effect,  made  in  open  oourt  io  the 
presence  of  the  jury  selected  and  sworn  to  try  him.  In  this  case,  though  ft 
demurrer  had  been  properly  sustained  to  the  appellant's  plea  in  bar.  his 
additional  plea  of  "not  guilty"  was  still  before  the  oourt  and  jury,  and  as 
we  have  already  seen  it  raised  an  issue  of  fact  to  be  tried  and  determioed 
by  the  jury,  and' though  the  appellant  introduced  no  proof,  and  that  of  the 
Commonwealth  clearly  established  his  guilt,  the  jury  alone  were  authorized 
to  declare  him  guilty,  and,  they  should  have  been  allowed  to  perforiu  their 
duty  under  proper  instructions  and  without  coercion  from  the  court.  They 
were  the  sole  judges  of  the  credibility  of  the  witnesses  and  of  the  wdght  to 
be  given  their  testimony. 

In  Ency.  Pleading  and  Practice,  volume  6,  page  689,  it  is  said:  "In  & 
criminal  case  a' verdict  of  conviction  may  never  be  directed.  It  is  for  the 
jury  in  all  such,  to  pass  upon  the  credibility  of  the  witneses,  even  though 
the  evidence  be  convincing  and  un contradictory."  (Proffatt  Jury  TriaU 
section  853. ) 

We  think  the'  court  should  have  given  the  usual  instructions  in  this  oase, 
that  is,  one  predicated  upon  the  facts  alleged  in  the  indictment,  telling  the 
jury  in  what  state  of  case  they  would  be  authorized  to  find  appellant  guilty, 
and  the  punishmnt  they  might  inflict  in  that  event,  and  another  as  to  the 
reasonable  doubt. 

For  the  error  committed  by  the  court  in  giving  the  peremptoiy  instruc- 
tion, the  judgment  is  reversed  and  cause  remanded  for  a  new  trial  and  for 
further  proceedings  consistent  with  this  opinion. 


POWERS  V.  OSBON. 
(Filed  October  20,  1904.) 

1.  Assessors— Cpmpensation— Kentucky  Statutes,  section  40TU,  Axes  the 
compensation  of  assessors  based  upon  the  total  assessed  value  of  the  property 
listed  by  him  as  shown  by  his  tax  b^ok,  and  requires  the  certification  of  the 
amount  due  the  assessor  to  the  aullitor,  based  upon  the  total  valuation  o' 
the  assessment  for  taxation.  Under  the  Constitution  and  Statutes,  the 
assessor  is-  only  entitled  to  commissions  upon  property  assessed  by  him 
which  was  actually  liable  for  taxation,  and  does  not  include  oommi88ion& 
upon  any  property  which  is  exempt  from  taxation  by  the  Constitution  or 
Statute 

2.  Statistics— While  an  assessor  may  be  required  to  ascertain  facts  in  con- 
nection with  the  property  of  the  county  for  statistical  purposes  outside  of 
his  duty  as  assessor,  there  seems  to  be  no  provision  made  by  law  for  coqi- 
peusating  him  for  services  of  this  character. 

T.  L.  Caudel  and  B.  F.  Day  &  Son  for  appellant. 

J.  F.  Osbon  for  appellee. 

Appeal  from  Menefee  Circuit  Court. 

Opinion  of  the  oourt  by  Chief  Justice  Bui  nam. 

The  appellant,  F.  M.  Powers,  assessor  of  Menefee  county,  presented  bla 
claim  for  services  as  assessor  to  the  county  court  in  Jun€,  190S,  In  which  hi^ 
stated  that  the  total  assessed  value  of  the  property  listed  by  him,  as  abowa 
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liy  hiB  tax  books,  atter  tbej  bad  been  ooirected  by  tbe  Baperrisora  of  tbe 
-oonnty  as  of  tbe  leth  of  SeptemtMF,  IPOS,  aggTegatetl  V7fle,0S4,  and  claimed 
that  there  waa  due  to  blm  for  this  aaseEBiiient  (844,71.  and  asked  tbat  thli 
sani,  witb  certain  adtlttlonnl  allows  noes  for  reporting  births,  deaths  and 
marrlagsB,  leeB  the  £0  per  cunt,  required  to  be  retained  by  the  etAIuCe,  should 
be  oertlfled  to  the  auditor  of  pnblla  accounts  for  payment.  The  conntj 
«aurt  refuted  to  certify  hla  cIsItii  on  tbe  ground  that  there  waa  embraoed  la 
tbe  total  valuation  on  vrhkb  be  claimed  oommlEBlonB,  the  pergonal  property 
exempted  by  \n\r  to  persone  with  families,  which  aRgregBtt'd  1176,681.  leav- 
ing a  balance  for  taxation  of  only  1589.011),  and  tbey  offered  to  certify  a 
i;Ililin  In  favor  of  appellant  for  ii4  per  oent.  conimiselans  .on  thia  sum.  which 
be  refused  to  acoept,  and  thereupon  Instituted  this  suit  agalngt  the  Menefee 
County  Court,  and  Osbon,  county  judge,  praying  that  Osbon  ahould  be 
compelled  to  allow  and  certify  his  claim  to  the  auditor  far  the  full  Bniouht 
-claimed  by  blm.  Including  the  eiempt  property  which  had  been  Included  In 
(be  assesEnient  made  by  him.  Hta  claim  waE  disallowed  by  the  lower  court 
and  his  petition  diamlRseil,  and  he  has  appealed. 

The  question  presented  apparently  for  the  first  time  by  tbe  aiipellee  U, 
whether  an  asBesaor,  under  the  Constitution  and  Statute,  la  entitled  to  be 
^Id  a  commission  upon  property  which  Is  not  liable  for  taxation.  By  aeo- 
tioD  170  of  the  Constitution :  "Household  gooiia' and  other  personal  prop- 
■erty  of  a  person  witb  a  family,  not  eiceeding  KoO  In  value,  aod  crops 
grown  in  the  year  In  which  the  assessment  Is  made  in  the  bands  of  the  pro- 
ducer," Is  exempted  Irom  taxation.  And  section  178  of  the  Constitution 
provides  that  "alt  property  not  exempted  from  taxation  by  tbls  Conetltu- 
tlon  •    •    •  Bball  be  assessed  for  taxation." 

Pursuant  to  (beae  constitutional  provlslods,  eectlon  40SO  of  tbe  Kentucky 
Statutes.  deSnea  the  property  subject  to  taxation  uuleas  exempt  by  the  Con- 
Btltutlon,  And  section  40&3  reads  as  follows:  "All  taxable  estate  shall  be 
assessed  and  valued  aa  of  the  16tb  of  September  In  the  year  listed,  and  the 
person  owning  or  possessing  the  same  on  that  dote  shall  Hat  it  with  tbe 
assessor  and  remain  hound  for  tbe  taxes,  notwithstanding  he  may  have  sold 
or  parted  with  the  same." 

By  theae  provlslona  onlj  taxable  propenty  Is  required  to  be  assessed.  Sec- 
tions 405B  and  40M  of  the  Statutes  pmvlde  for  thn  valuation  by  Ihe  assessor 
and  the  taxpayer  of  property  subject  to  iniatlon  with  the  value  thereon  on 
the  IBth  of  September  of  tbe  year  for  which  the  list  Is  given,  and  such 
other  factH  as  may  be  required  in  blanks  to  he  thereafter  provided.  Section 
4070  flxef  the  compensation  of  assesFora  based  upon  the  total  asseiised  value 
of  property  listed  by  hira,  as  shown  by  his  tax  book,  and  requires  the  cer- 
tlfloatlon  of  the  amount  due  the  assessor  to  the  auditor,  based  npon  the  total 
valuatlun  of  the  assessment  for  taxation.  It  is  clear  from  these  sections  of 
the  Constitution  and  Statute  that  appellant  was  only  entitled  to  commis- 
sions npon  property  assessed  by  him,  which  was  actually  liable  to  taxntlon. 
and  does  not  Include  commissions  upon  any  property  which  Is  exempt  by 
(be  Conetltntlon  or  Statute.  While  an  asaessor  may  be  required  to  asci^rtaln 
(acts  in  connection  with'  the  property  of  the  county  for  statistical  purposes, 
-outside  of  bis  duty  as  assessor,  there  seems  to  be  no  provision  made  by  law 
for  compensating  him  for  services  of  this  obaracter.     To  this  category,  per- 
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haps,  beloDgs  the  asoertaiDmeot  of  exempt  property  set  apart  to  citizens 
We  are,  therefore,  of  the  opinion  that  the  circuit  Judge  properly  refused  to- 
allow  a  commission  upon  the  value  of  the  exempt  personal  property  reported 
hy  the  assessor,  or  to  require  a  certification  thereof  by  the  county  court. 
For  reasons  indicated  the  judgment  is  aiSrmed. 


McFARLAND'S  ADM'R  v.  THE  HARBISON  &  WALKER  CO.,  SOUTH- 

ERN  DEPARTMENT. 
(Filed  October  20,  1904— Not  to  be  reported.) 

1.  Damages— Evidence — Instructions — In  this  action  for  the  recovery  of 
damages  for  the  death  of  appellant's  intestate,  it  was  error  for  the  court  to 
peremptorily  instruct  the  jury  to  find  for  the  defendant,  where  the  proof 
conduced  to  show  that  appellee  had  two  persons  in  its  mine  whose  duty  it 
was  to  inspect  and  examine  the  sides  and  roof  of  the  mine  and  keep  them 
in  repair,  and  in  a  reasonably  safe  condition  for  the  protection  and  safety  of 
those  who  labored  in  the  mine;  that  it  was  the  sole  duty  of  appellant's  in- 
testate to  haul  empties  into  the  mine  and  loaded  cars  out,  and  where  it  ap- 
I>eared  that  unsafe  and  dangerous  places  in  the  entries  could  be  detected  by 
Bounding  them  with  a  pick. 

2.  Practice— The  rule  has  been  well  established  by  this  oourt  that  if  a 
party  introduces  any  evidence  supporting  his  claim,  it  is  a  reversible  error  to 
take  the  case  from  the  consideration  of  the  jury. 

8.  Same — In  an  action  for  damages  against  owner  of  mine,  it  was  error  in 
the  trial  court  to  refuse  to  permit  appellant  to  prove  the  description  of  the 
mine  where  deceased  was  killed,  and  also  how  it  could  have  been  ascertained 

whether  or  not  it  was  unsafe. 

• 

James  Andrew  Scott  and  Armstrong  &  Wood  for  appellant. 

« 

Theobold  &  Theobold  and  R.  L.  Greene  for  appellee. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn 

The  appellant  brought  this  action  against  the  appellee  for  the  sum  of 
$16,000  for  the  negligent  killing  of  his  intestate.  He  alleged  in  his  petitioo, 
in  substance,  that  his  intestate  was  employed  by  appellee  as  a  car  driver  in 
appellees'  mines,  and  that  his  duty  was  to  haul  flre  clay  from  the  inside  of 
the  mine  to  a  tipple  on  the  outside;  that  while  engaged  in  his  duties  as  such 
driver,  and  using  ordinary  care  for  his  own  safety,  he  was  killed  by  a  fall 
of  slate,  rock,  clay  and  dirt  which  fell  from  the  roof  and  side  of  one  of  the 
entrances  of  the  mine.  He  alleged  that  the  appellee,  its  agents  and  ser- 
vants, in  charge  of  the  entry,  negligntly  permitted  the  same  to  become  and 
remain  greatly  out  of  repair  and  in  such  defective,  unsafe  and  dangerous. 
condition  as  to  endanger  his  life  and  the  lives  of  others  whose  duty  it  was 
to  pass  along  this  entry  in  the  mines,  and  negligently  failed  to  repair  and 
make  the  same  reasonably  safe  for  the  purpose  for  which  it  was  used,  and 
that  appellee,  its  agents  and  servants,  knew,  or  could  by  the  exercise  of  or> 
dinary  care  have  known  of  its  defective,  unsafe  and  dangerous  oondition  iii' 
time  to  have  prevented  the  death  of  appellant's  intestate.  But  that  his  in- 
testate did  not  know,  or  have  any  information  of  its  defective,  unsafe  and 
dangerous  condition.    The  appellee  traversed  the  allegations  of  the  petition. 
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Od  the  trial  aod  after  tbe  appellanC  had  Introduced  his  evidence,  the  ooart, 
OD  motion  ot  appellee,  gave  a  peremptor;  iDKtruotlon  ta  the  Jury  to  find  tor 
tbe  appellee,  and  on  the  return  of  the  verdiot,  as  directed,  the  court  rendered 
1  judfcmenC  dlEiuiesIng  tbe  petUloii,  from  nhlch  judgment  appellant  has 
appealed. 

This  action  of  tbe  court  nax  upon  the  theor?  that  there  wan  no  evidenoa 
sustalnlnK  appellant's  petition.  The  rule  has  been  well  established  by  this 
coort  that  If  a  pnrCy  Introduces  any  or  a  scintilla  ot  evidence  supporting  his 
claim,  it  is  a  reversible  error  to  take  tbe  case  from  tbe  consideration  of  ths 
jury. 

Without  referring  to  tbe  testimony  Introduced,  in  detail,  U  conduced  to 
prove  the  following  Estate  of  facte:  that  appellee  had,  In  obartce  of  Its  mines. 
Perry  Hendarsun  and  brother.  Ht-nry,  whose  duty  it  was  to  Investlgnte  and 
«xainlue  the  roofii  and  sides  of  entries  of  tbe  mine  and  keep  them  In  repair 
and  in  a  reasonably  safe  condition  for  the  pratection  and  safety  of  those  who 
labored  in  tbe  mine:  that  the  sole  duly  of  appellant's  Intestate  was  to  baal 
emptier  Into  the  mine  and  loaded  cars  out,  no  part  of  his  duty  being  to  In- 
spect as  to  the  SJifety  of  the  mloe.  Several  witnesses  stated  that  unsafe  and 
dangerous  places  In  the  entries  could  bo  easily  detected  by  sounding  them 
with  a  pIcU.  'One  witness  te.stlfloii  that  for  some  considerable  time  before 
the  Intestate  lost  his  life,  he  discovered  a  eroct  or  stam  In  the  roof  of  this 
eucry,  and  that  he  considered  It  dangerous  and  spoke  of  It  at  the  time.  But 
the  evidence  showed  that  this  crack  or  seam  was  about  three  and  one-halt  or 
four  feet  from  the  place  where  appellant's  Intestate  lost  his  life.  One  or 
two  other  witnesses  stated  that  at  the  place  where  he  was  killed  there  was 
a  Blab  six  or  eight  inch«s  below  the  regular  tine  of  the  arched, root  which 
hung  out  over  the  entry  and  extended  from  the  root  down  tbe  side  of  the 
arch.  One  of  the  witnusses  stated  that  it  had  the  appearun;:e  to  him  of  being 
dangerous.  This  flab,  together  with  about  two  tons  ol  Elate  and  clay,  did 
fall  upi^n  appellant's  Intestate  and  kill  him. 

We  are  of  the  opinion  that  this  was  sufficient  evidence  to  authorize  a  sub- 
mission of  the  case  to  the  jury.  The  rule  has  been  often  announced  by  this 
court  that  It  Is  the  duty  ot  the'mnster  to  furnish  his  employe  a  reasonably 
eafe  place  in  which  to  work,  unil  that  the  servant  has  the  right  to  presume, 
when  directed  to  work  in  a  particular  place,  that  the  master  has  performed 
this  duty  and  could  proceed  with  his  work  relying  upon  this  presumption, 
and  that  It  Is  not  tbe  duty  of  the  t^ervant  to  discover  defects,  and  unless  he 
knows  of  their  eilatence,  or  they  are  patent  and  obvious  to  a  pecflon  of  his 
eiperlencB  and  understanding,  he  would  not  Ixi  precluded  from  a  recovery. 
Pilsterer  v.  Peter  &  Co.,  So  Ky.  Law  Bep. ,  IfHJS,  and  the  cases  therein  cited, 
.4s  the  cast)  will  have  to  be  reversed  and  sent  back  for  another  trial,  it  is 
proper  for  ub  to  notice  other  alleged  errors  committed  on  the  trial.  It  ap- 
pears from  the  bill  of  evidence  that  the  court  refused  to  penult  some  ot  the 
witnesses  to  give  a  description  ot  this  entry  ol  the  mine  where  deceased  was 
kilted,  ond  nlsu  to  state  how  It  could  have  been  ascertained  whether  or  not 
it  was  UDsafe.  This  was  error.  Appellant  complains  that  the  lower  court 
erred  in  nut  permitting  him  tn  prove  by  a  witness  that  in  a  conversation 
with  Henry  Henderson,  the  "bank  boss,"  some  time  after  deceased  was 
killed,  that  Henderson  stated  to  the  witness  that  ho  and  his  brother  on  Che 
day  before  this  aDcldent  ooourred,  bad  tried  to  pull  down  this  place  in  the 
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entry  where  deceased  wae  killed,  with  their  pioks.  Id  this  t^e  court  waa 
correct.  This  could  not  be  introduced  as  substantive  testimony,  bnt  only 
for  the  purpose  of  goinff  to  the  credit  of  the  witness,  Henry  HenderaoD,  In 
case  he  had  denied  the  conversation  on  the  witness  stand,  and  in  such  state 
of  case  the  court  should  have  so  admonished  the  jury. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  consistent  herewith. 


GERMAN- NATIONAL  BANK'S  RECEIVER.  &c.  v.  NAGEL,  &c. 
(Filed  October  90,  1904— Not  to  be  reported. ) 

1.  Sales— Laudatory  statements — Intentional  misstatements— Patent  de- 
fects—Concealment of  latent  Inflrmlties— In  a  sale  of  mill  property,  commend- 
atory laudations  and  praise  concerning  the  property  to  be  sold,  which  do  not 
amount  to  knowledge,  misstating  some  fact  patent  to  the  observer,  or  to  the 
concealment  of  some  latent  infirmity,  at  the  same  time  inducing  the  bnyer 
to  believe  that  it  does  not  exist,  such' action  does  not  make  the  seller  liable 
to  deceit. 

S.  Purchaser— Opportunity  for  inquiry  and  examination— It  Is  a  well- 
settled  rule  that  mere  commendation  or  even  false  representation  br  the 
seller  of  property  as  to  its  value,  when  the  purchaser  has  an  opportunity  to 
ascertalji  for  himself  such  value  by  ordinary  vigilance  or  inquiry,  has  no 
legal  effect  on  the  rights  of  the  contracting  parties,  even  when  made  to  de- 
ceive. 

W.  M.  Smith  for  receiver.  ^ 

Lane  &  Harrison  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  suit  was  brought  by  appellees  against  the  German  National  Bank 
and  Albert  Reutllnger  to  have  a  lien  adjudged  the  plaintiffs  against  a  cer- 
tain planing  mill  property,  and  the  lot  upon  which  it  stood  in  Louisville, 
Ky.,  because  of  these  alleged  facts.  The  plaintiffs  claim  that  the  president 
of  the  German  National  Bank  and  Albert  Reutllnger,  who  it  was  charged 
was  also  an  oflScer  In  the  bank,  and  In  this  matter  was  the  agent  of  the 
bank,  acting  together  with  one  John  G.  Brown,  Induced  the  plaintiffs  to 
subscribe  to  the  capital  stock  of  a  corporation  known  as  the  YanSeggern 
Planing  Mill  Co. ;  that  the  bank  held  an  unsatisfied  debt  against  H.  G. 
VanSeggern  and  John  G.  Brown  for  more  than  120,000;  that  VanSeggem's 
estate  was  insolvent,  and  that  Brown  was  also;  that  VanSeggern's  estate 
owned  the  phmlng  mill  property,  which  was  really  worth  only  about  $i,OW: 
that  tbp  bank,  Its  president  and  agent  In  the  matter,  fraudulently  repre- 
sented to  the  plaintiffs  that  the  planing  mill  property  was  worth  In  fact 
180,000,  and  that  It  could  be  bought  at  a  great  bargain  for  116.000:  that  fcr 
many  years  before  It  had  been  earning  large  dividends,  as  much  as  30  per 
cent,  per  annum,  and  that  Its  business  was  such  that  it  would  continue  to 
do  so.  That  these  statements  were  made  f6r  the  fraudulent  purpose  of  de- 
ceiving the  plaintiffs  Into  subscribing  for  the  capital  stock  of  the  corpora* 
tion,  whereby  the  bank  was  enabled  to  apply  the  subscription  secretly  to  the 
satisfaction  of  its  debt  against  YanSeggern  and  Brown. 
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On  a  former  appeal,  which  came'  here  upoD  a  demairer  ta  the  petitloD 
tblB  court  said  (Nagle  v.  Keatllnger.  19  Kj.  Law  Rep.,  SOU;  "From  the 
statements  aDd  aTermenta  ot  the  plalntltTB'  petition  and  amended  petition 
we  think  the  facte  therein  stated  oonelltute  a  oause  ol  action  against  ths 
defendants  In  the  amended  petition,  and  entitle  the  appellants  to  the  relief 
sought  as  against  them." 

Upon  a  return  of  the  case  to  the  circuit  court,  Ri'utllnger  filed  an  answer 
traversing  all  the  material  allegations  of  the  petition.  The  Qeman  Na- 
tloiul  Bank  having  been  placnl  In  the  bands  of  a  receiver  bj  the  comp- 
troller ot  curpencj,  Its  receiver  was  permitted  to  Intervene  In  Its  behalf.  In 
bis  answer  be  also  denied  the  materlnl  allegations  of  fraud  and  deception. 

The  prool  tor  tbe  plaintiffs  falls  far  short  of  sustaining  the  allegations  of 
the  petition.  As  a  matter  of  fact,  it  preeentn  this  condition:  It  was  true 
tbaC  VsnReggern  owed  the  bank  about  lEE.aoo  at  his  death;  that  Adolf 
Reultlnger,  who  was  n  neighbor  ot  Vanl^eggern,  and  .the  president  of  tbe 
bank,  adnilnlftered  u|Kin  VnnSeggern's  estate;  that  VnnSeggern'B  estate 
was  Insolvent:  that  John  G.  Brown,  who  was  surety  for  VanSegnern  to  the 
bank,  and  was  the  son-ln  Inw  of  VanSeggern,  was  also  Insolvent:  that  the 
bank's  only  chnnce.  bo  fat  bh  the  record  dlsclone?,  to  renliie  on  this  debt. 
was  to  get  It  from  Hrown  nr  the  nsnets  of  "VanSeggern's  estnte.  Brown  had 
had  practlcnl  eiperlence  and  connection  with  the  planing  mill  bUBinees  In 
the  lltetliiie  of  his  father-In  I'lW,  His  son  had  been  likewise  connected. 
Brown  pruposeil  to  buy  In  Ihe  mill  If  the  bank  would  loan  him  the  money 
to  pay  for  It,  He  was  the  only  bidder  nt  the  iiinrshal's  sale,  ond  bid  It  In 
St  S4a,0(«.     The  Bule  wna  approved  without  objection  It  Seems. 

Appellee  FentoD  Melseel,  who  was  also  a  neighbor  of  Beutllnger,  had 
been  employed  by  VnnSeggern  ns  foreman  In  tbe  operating  department  of 
the  mill  for  more  than  twenty  years,  and  te^tlfled  that  he  had  had  forty 
years'  experience  in  that  buslnesa  Be  suggested  to  Beutllnger  the  advlsl- 
bllity  of  organlxlng  a  corporation  to  buy  and  operate  the  plant,  assuring 
htm  that  It  was  a  monej'maklng  inRtltution.  Albert  Reiitlluger  suliscrlbed 
for  t^OOO  of  stock,  and  paid  in  1500  of  it.  Others  than  appellee,  Including 
the  Brownt',  also  subsorllied  and  paid  in  about  the  umne  proportion  of  their 
nubmrlptlons.  The  only  representations  ma^e  to  appellees  by  either  of  the 
Reillllnger«,  according  to  appellees'  showing,  were  as  follows: 

"Appellee  Phillip  Uissberger: 

"Q.  Through  whom  did  you  learn  about  that  VanSeggern  planing  mlllV 

"A.  Albert  Reutlloger  " 

"Q.  Did  you  ever  iuvost  any  money  in  tbe  VanSeggem  planing  mill?" 

-■A.  MOO.     I  paid  In." 

"Q.  How  did  you  happen  to  do  that?" 

"A.  Well,  one  day  I  was  In  the  bank—" 

*'Q.  What  bonkf 

"A.  German  National  Bank.  I  was  In  there,  I  done  some  buslDesB  there 
In  front  by  the  teller,  and  Albert  called  me  back  on  tbe  side  ot  It,  and  he 
said  'there  is  a  good  thing,  you  ought  to  go  In  it,  there  Is  some  money  In 
Ic'  I  says  I  wouldn't  that  day  and  he  says  'I  know  there  Is  money  In  that 
bnalDess,  In  that  mill;  Mr.  Vanijeggern  had  130,000  cash  money  In  our  bank 
tbat  he  made  with   nothing,  commenced  with   nothing,' and   he   Calked   to 
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me.  I  didn't  like  to  go  in,  and  I  says,  'I  don't  understand  abont  planing 
mills;'  he  said  *You  don't  need  to  understand  nothing,  it  you  have  got  a 
good  man  to  attend  to  it,  you  make  money:'  and  old  man  Beutlinger  come 
there  and  touched  me  on  the  shoulder,  and  he  said,  '  Yot  make  20  per  cent. 
on  your  money;  you  never  put  your  money  in  no  better  investment  than 
that.'" 

Appellee  H.  C.  Hess: 

*'Q.  Do  you  know  anything  of  a  corporation  known  as  the  VanSeggero 
Planing  Mill  Co.?" 

"A.  Yes.  sir." 

••Q.  What  did  you  know  of  it?" 

"A.  Well,  Adolf  Beutlinger  and  Albert—" 

*'Q.  Albert  who?" 

"A.  Beutlinger,  asked  me  to  go  into  this  concern,  old  man  VanSeggern 
having  died,  they  vfere  going  to  start  a  company,  and  get  Mr.  Meixsel,  who 
was  the  foreman  for  old  man  VanSeggern,  they  said  Meixsel  was  going  to 
run  the  mill,  he  was  a  competent  mnn,  and  they  are  going  to  have  the  em- 
ployes there  to  do  all  the  work  that  possibly  could  be  done,  that  is  the  clerks 
were  to  sweep  up  the  floors  and  so  on,  to  economize  and  save  expenses,  and 
it  was  going  to  be  a  jjaying  business;  that  Mr.  Meixsel  had  mortgaged  or 
sold  his  pnjperty  to  the  extent  of  $4,000  and  put  every  dollar  that  he  had 
into  it;  that  he  would  not  certainly  sacrifice  everything  he  had  if  he  did 
not  know  and  think  it  was  a  good  thing." 

Appellee  John  L.  Fisher: 

"Q.  Now  just  tell  exactly  if  you  subscribed  for  stock,  how  it  came  about?" 

"A.  Albert  came  to  see  me  in  January,  1889,  came  to  my  store  and  told 
me  that  Fent  Meixsel,  whom  I  was  acquainted  with,  was  going  to  take 
charge  of  the  mill;  that  old  mnn  VanSeggern  had  died,  and  that  Fent  was 
his  former  foreman  or  manager,  and  Fent  being  a  practical  man  they  were 
going  to  turn  the  VanSeggern  Planing  Mill  over  to  him,  and  held  out  very 
glowing  returns  as  to  what  the  profits  would  be,  and  such  representations 
I  took  out  stock;  I  took  out— subscribed  for  a  11,000  worth,  and  paid  |600.'* 

Fenton  M^tixsel  (appellee): 

"Q.  State  as  near  as  you  can  What  the  representations  were,  what  induce- 
ments were  held  out  by  those  men?" 

"A.  The  inducements  held  out — the  first  inducement  that  Mr.  Beutlinger 
held  out,  he  came  and  asked  me  to  buy  that  mill.  I  was  in  the  employ  for 
H.  G.  VanSeggern  when  Mr.  Beutlinger  became  administrator  of  H.  G. 
VanSeggern,  deceased,  that  was  in  1887,  and  after  that  the  work  w^as  finished 
up  in  the  mill  by  Mr.  Beutlinger  and  closed  until  the  fall  of  1888.  He  asked 
me  to  buy  the  mill  at  the  courthouse  door;  that  he  would  put  up  the  money 
for  me  and   I  could  form  a  company,  selling  it  on  long  time  to  a  company. 

I  declined  to  do  it;  the  mill  was  bought  in  by  John  J.  Brown  shortly  after- 
wards, in  1888." 

**Q.  What  statements  or  disclosure,  if  any,  was  made  to  you  by  Adolf 
Beutlinger  in  reference  to  the  indebtedness  of  VanSeggern,  or.  his  estate,  to 
the  bank— any?" 

"A.  None  at  all,  no,  sir," 
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"Q.  Did  yon  eubwqnentlj  Oiid  oat  bow  inucb  tbat  indebtedneei  waeF" 
"A.  Not  until  after  tbe  mill  was  oloBed." 

"Q.  State  nhether  or  not  it  nas  tbrougb  the  perstiaBione  or  repreeenta- 
MoDB  of  Adolph  Beutllnger  tbat  ;ou  BubEcrlbed  and  paid  in  tbia  ouiount  of 
mooe;  tbat  ;ou  dldT' 
"A.   Yes,  air." 

"Q.  Now  state  what  tboae  FepreseDtBtloDB  or  offerB  or  Btatementn  bj  Adolf 
ReuClinger  to  ;our  were,  that  led  to  this  subscrlptldni'" 

"A.  Mr.  Seutllnger  represented  to  me  that  It  I  took  stouk  tbat  I  could  be 
manager  In  the  mill,  and  tbe  stockholders  would  endorse  mj  paper,  and 
tbat  he  noHld  give  me  the  money  on  their  endorsement:  tbat  he  failed  to- 
do  after  I  bad  signed  my  name  for  stock,  for  I  solil  my  home  and  put  up  my 
money  Id  tbls  corporation.  He  asked,  be  said  be  would  taku  a  mottgage  oa 
my  home,  that  Is,  Adolf  Rentlinger,  and  be  would  not  give  the  amount,  be 
said  he  would  give  me  the  amount  the  bank  would  allow  and  1  thought. 
it  wasn't  enouHb,  so  I  sold  It;  and  Albert  was  present  when  tbls  conversa- 
tion took  place,  tbat  was  at  Albert  Reutllnger's  house." 

"Q.  What  Btatenienti  II  any.  did  Adolf  Reutllnger  make  to  you  about  oH 
man  VanSeggam  having  made  money  In  tbe  prosecution  of  that  mill  busU 
nesB  just  prior  to  hlB  deathf" 

"A.  Veil,  he  never  luaile  ony  «latenient  about  old  man  VanSeggern  mak- 
ing money,  for  I  was  with  Mr.  VnnSeggem,  but  be  held  out  liidiicenientB 
thnt  we  had  made  money  In  Green  street,  you  understand.  I  didn't  know 
that  Mr.  Van  was  Indebted  to  him  at  nil.  to  tbe  German  National  Bunk.*' 
"Q.  Was  that  concealed  from  yon  by  blniP" 
■■A.  Yes,  sir,  but  on  Green  street _we  had  made  money." 
The  fact  that  the  bant  desired  to  sell  the  VanSeggern  planing  mill  property 
at  as  bigh  a  price  as  possible  so  that  Its  proceeds  mlRht  be  applied  in  liqui- 
dation of  that  debt,  was  not  of  Itself  necessarily  on  unlawful  purpose;  that 
it  FoUKht  to  do  «o  was  In  keeping  with  the  evtry  day  experience  of  |)eople 
who  hove  things  to  sell,  and  who  try  to  get  the  highest  price  obtainable  for^ 
them.  It  Is  likewise  the  experience  of  mankind,  thnt  Hellers  use  espresslons. 
of  coniinendntlon  and  praise  ooncerning  the  article  being  sold,  and  particu- 
larly ns  to  what  can  be  done  with  It.  Where  such  comniendntory  InudntlOBB 
do  not  Amount  to  knowingly  mlstit.ttlng  Eouie  fact  not  patent  to  the  observer, 
or  to  the  concealment  of  some  Intent  Intlrmlty.  at  the  same  time  Inducing 
the  buyer  to  believe  that  It  does  not  exist,  such  action  does  nob  make  the 
seller  liable  for  deceit.  It  Is  a  weli'i<eltlud  rule  that  mere  commendation,. 
or  even  false  representation,  by  the  seller  of  property  ns  to  Its  value,  when 
tbe  piirobaeer  has  an  opportunity  to  necertnln  for  himself  such  value  by  or- 
dinary vigllence  or  inquiry,  has  no  legal  effect  on  legal  rights  of  the  con- 
traotine  parties,  even  when  made  with  tbe  Intention  to  deceive.  (Mnrshalt 
V.  Peck.  1  Dana,  109;  Bench's  Modern  Law  of  Contrnots.  sections  H3fl-143G; 
Perkins'  Adm'r  v.  Embry,  24  Ky.  Lnw  Rep.,  1800.) 

Upon  all  the  evidence  In  this  case  we  ure  convinced,  tbat  neither  the  bank 

Dor   Reatlingers  made  any  actionable  misrepreseL  tat  ions  conci-rnlng   the 

property-    Melxsel  knew  much  more  about  it  than   the  bank  or  Its  officers. 

It  wae  upon   his  experience  and   his  continued   connectlou  with   It,  that;. 

Albert  Beotllnger  and  several  others  of  the  subscribers  of  stock  relied  li\ 
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'engaging  in  the  enterpriee.  They  put  their  money  into  it.  They  employed 
'  Brown  at  a  large  salary,  and  Meizsel  at  an  annual  salary  of  tl,200  to  man* 
•age  the  business.  It^was  continued  for  about  two  years  with  heavy  Iosspp, 
Its  account  having  been  overdrawn  at  the  German  National  Bank  for  about 
^9,000.  It  failed  because,  it  seems,  of  certain  improvident  contracts  made 
by  Meizsel  with  the  building  and  loan  association  to  build  a  number  of 
houses  in  the  city  of  Louisville  at  a  loss  of  some  $9,000.  The  action  of  the 
bank's  oflScers  seems  to  have  been  free  from  fraud  throughout.  It  was  error 
for  the  court  to  have  adjudged  against  the  bank's  receiver  that  he  pay  to 
appellee  stockholders  the  amount  of  their  subscriptions  to  the  capital  stock 
of  the  YanSeggern  Planing  Mill  Co. 

The  judgment  is  reversed  and  cause  remanded,  with  directions  to  dlsmifs 
the  petition. 


YOUNG  &  HUMPHREY  v.  TRAPP.  BY,  &c. 
(Filed  October  20,  1904.) 

1.  Personal  injuries — Negligence  of  Independent  contractor— Liability  ot 
"original  contractor— Nuisance — Appellant  concracted  to  erectTa  building  for 
another,  and  sublet  the  brick  work  to  an  independent  contractor,  who  in 
doing  the  brick  work  failed  to  erect  barricades  to  prevent  injury  t-o  persons 
passing  along  the  adjoining  sidewalk.  A  child,  in  passing  on  the  sidewalk, 
was  injured  by  a  brick  falling  from  the  scaffold  erected  by  the  Independent 
"Contractor.  Hold— That  the  failure  to  erect  such  barricades  for  the  protec- 
tion of  the  public,  considering  the  location  of  the  building  to  the  sidewalk, 
was  a  nuisance  for  which  the  original  conirnctor  was  liable  for  an  injni? 
caused  thereby,  to  one  passing  on  the  sidewalk. 

2.  Same— While  the  contention  of  appellant  that  the  independent  con- 
tractor alone  is  liable,  is  the  general  doctrine,  it  does  not  apply  to  cases 
where  the  thing  done  or  omitted  to  be  done,  is,  of  Itself,  a  nuisance,  or 
^111  necessarily  result  in  a  nuisance   if  proper  precautionary  measures  axe 

not  used. 

I 
O'Neal  &  O'Neal  and  I.  T.  Woodson  for  appellants. 

Pryor,  Saplnsky  &  Gnstleman  and  Thos.  Walsh  for  appellees. 

Appeal   from   Jefferson   Circuit  Court,    Common   Pleas    Branch,  Second 
Division. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellee,  a  child  ten  years  of  nge,  recovered  a  judgment  again«?t  ap- 
pellants for  the  Kuni  of  $400  damages  for  personal  injuries.  The  facts  in  the 
case  are  as  follows :  The  Cumberland  Telephone  and  Telegraph  Co.  entered 
into  a  contract  with  appellants  for  the  erection  of  a  brick  building  on  the 
corner  of  Breckinridge  street  and  Baxter  avenue  in  Louisville,  Ky.  The 
appellants  sublet  the  brick  work  to  one  John  Gray.  While  Gray  was  in  the 
performance  of  his  work,  this  child  was  passing  along  Btixter  avenue  by 
the  building,  and  a  Ijrlck  fell  from  the  second  story  upon  her  head,  severely 
injuring  her.  There  is  no  issue  as  to  her  injuries  or  that  the  injury  was 
caused  by  the  negligence  of  the  eaiployes  of  Gray,  nor  is  there  any  com- 
plaint as  to  the  amount  of  the  verdict.  The  sole  contention  of  appellants  Is 
that  they  are  not  liable  therefor  for  the  reason  that  Gray  was  an  independ^ 
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eDt  contractor;  that  he  bud  the  eole  ooDtrol  and  maDagement  of  the  brick 
nork  of  the  bulldlDff  and  the  employment  of  handa  to  perfonu  this  vork, 
KDd  the  sole  control  of  them  while  In  the  perfoFmanoe  of  this  labor;  that  ib 
was  the  duty  of  Gray  to  erect  and  maintain  barrlcadei  or  other  meane  to 
prevent  peiBons  from  pasHlng  along  the  pavement  by  the  side  of  "thlB  build- 
ing, for^helc  protection  while  persons  were  performing  labor  on  the  build- 
ing. And  thnt  the  failure  to  'perform  this  duty  was  the  negligence  of  Qcay, 
the  Independent  oontnictor.  and  not  xhtt  negligence  of  the  nppellantB. 

The  contention  of  appellants  U  the  general  doctrine,  but  does  not  apply  to 
cases  vrhere  the  Ihing  done  or  omitted  to  be  done  Is  of  Itself  a  nuisance,  or 
will  neceesnrlly  ruRiilt  In  a  nulsnuoe.  If  proper  precautlonarv  measures  Br» 
not  u«ed.  In  the  r.ase  of  Matheny  v.  Wolffs,  2  Diiv.,  188,  in  disousslns  the 
principle  herein  Involved,  the  oourt  said:  "The  liability  of  the  proprie torn 
has  been  unlveri«l)y  recognised  where  the  relation  of  master  and  servant  or 
principal  and  agent  existed;  but  where  an  Independent  contractor  Inter- 
vened, there  has  been  a  oontrartety  of  opinion.  If  the  owner  of  rtal  estate 
eiiffers  a  nnlsance  to  be  created  or  continued  by  another  on  or  adjacent  to 
his  premises,  in  ■  prosecution  of  a  biislne^B  for  his  benefit,  when  he  has  the 
power  to  prevent  or  abate  the  nuisance,  he  Is  liable  for  an  Injury  resulting 
to  third  persons.  •  •  *  Is  a  perpendicular  excavation  up  to  the  very  edge 
of  the  pavement  and  sldennlli  of  a  etreet,  In  a  populous  city,  wltboiit  plac- 
ing sufficient  safeguanls  or  barrlcHiles  to  admonish  paseersby  after  nightfall, 
a  nulsanceP  Any  act  of  an  Individual  done  to  a  highway,  though  performed 
on  his  own  Boil,  If  It  detract  from  the  safety  of  travelers,  Is  a  nuisancu," 

And  aft«r  discussing  the  facts  of  the  case,  oontlnued:  "Proprietors  have 
the  lenal  right  to  excavate  their  lots  for  building  purposes  up  to  the  very 
edge  of  the  street,  and  perhaps  to  encroach  on  the  street,  and  for  Ihis  pur- 
pose have  the  right  to  use  that  part  of  the  street  tor  a  reasonable  time  to  the 
eiclnslon  of  the  public;  but  this  legal  right  must  be  exercised  In  a  prudent, 
legal  manner;  and  In  populous  oitles  the  public  Interest  nnd  Inilivldual 
safety  Imposes  rei^ponslbllltles  from  which  such  proprletorR  can  nor  escape; 
neither  can  they,  by  private  contract,  shift  this  lesponslblllty  upon  under- 
tafeera  or  others.  Hence  the  distinction,  that,  when  an  act  niust  necessarily 
result  In  a  nalsanoe.  unless  it  be  prevented  by  the  proper  precautionary 
measures,  the  proprietor  is  bound  to  the  eieroise  of  such  measurcE.  else  he 
must  answer  In  damages  for  Injuries  resulting  to  others  from  the  neglecfc 
thereof.  No  matter  what  nay  have  been  his  contract  with  the  undertaker. 
Id  such  cawL-his  responsibility  does  not  depend  on  the  relation  of  master  and 
servant  nor  principal  and  agent,  but  results  from  others  doing,  at  his  in- 
ecanoe.  that  which  must  needs  result  In  a  nuisance,  unlees  prevented  by  the 
appropriate  precautions."  (BaunieUter,  &c.  v.  Marliham,  101  Ky.,  138,  and 
aim  II  Bush,  4TT.  ) 

The  only  remaining  question  to  be  settled  is,  whether  the  manner  of  ereoC- 
InR  this  building,  considering  Its  location  to  the  pavement,  was  necessarHp 
»  DUiaance.'  If  a  onlwtnce,  the  appellants  are  liable;  It  not,  the  doctrine  of 
the  independent  contractor  applies. 

In  the  oase  of  Hatheny  v.  Wolffs,  supra.  It  Is  said:  "Any  act  of  an  Indl- 
Tidaal  done  to  a  highway,  tbongb  perlonned  on  bis  own  soil,  If  It  detraot 
fram  the  safety  of  travelers,  Is  a  nuisance!"    This  case  deolared  that  an  ex- 
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tsavation  contiguous  to  a  pavement,  was  a  nuisance.  We  are  unable  to  per- 
t:'eive  how  it  can  be  argued ,  with  any  degree  of  consistency,  that  to  render  a 
public  highway  unsafe  by  such  an  ezcaTation  without  barricades  to  protect 
the  public,  is  a  nuisance,  while  to  render  the  same  highway  equally  unsafe 
by  permitting  brick,  mortor  and  other  debris  to  fall  upon  it  from  a  wall 
Immediately  contiguous  thereto,  without  safguarding,  by  barricades  or 
other  means,  is  not  a  nuisance.  Clearly  it  can  make  no  difference  whether 
the  cause  of  appellee's  injury  came  from  below  or  above.  If  one  was  a 
nulpance,  the  other  must  be. 
Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


TABER  V.  COMMONWEALTH. 
(Filed  October  21,  1904— Not  to  be  reported.) 

1.  Homicide— Brothers— Assault  by  accused  upon  one— Interference  by  the 
-other— Killing  of  the  latter — Necessity — Instructions — On  the  trial  of  appel- 
lant fur  the  murder  cf  Dock  Acrey,  there  are  two  theories  as  to  the  killing; 
Chat  of  the  Commonwealth  is,  that  the  accused  unlawfully  made  a  deadly 
assault  upon  William  Acrey  with  a  pistol,  when  Dock  Acrey  to  save  his 
brother  assatilted  the  assailant  and  was  by  him  shot  to  death ;  that  of  the 
accused  is,  that  he  had  no  difficulty  with  W^illiam  Acrey  at  the  time  of  the 
killing,  except  some  words,  and  that  the  assault  upon  him  by  Dock  Acrey 
was  unlawful  and  made  it  necessary  to  shoot  him  to  save  himself.  Held— 
That  the  following  instruction  by  the  court  aptly  gives  the  law  of  the  case 
^* Instruction  No.  3.  Although  you  may  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  defendant  shot  and  killed  Dock  Acrey,  yet  if  yon 
further  believe  from  the  evidence,  that  at  the  time  he  did  so,  he  had  reason- 
Able  grounds  to  believe,  either  real  or  apparent,  and  did  believB  he  was  then 
and  there  in  danger  ot  suffering  loss  of  life  or  -serious  bodily  harm  at  the 
hands  of  Dock  Acrey,  and  that  it  was  necessary  or  appeared  to  him  in  the 
«xerciese  of  a  reasonable  judgment  to  be  necessary  to  shoot  and  kill  Dock 
Acrey  to  protect  himself  from  such  danger,  you  will  find  him  not  guilty 
upon  the  grounds  of  self-defense  and  apparent  necessity,  unless  you  further 
believe  from  the  evidence  beyond  a  reasonable  doubt  that  the  defendant 
sought  and  brought  on  the  difficulty  with  Wra.  Acrey  in  the  use,  or  threat- 
ened use,  of  a  deadly  weapon,  and  was  then  and  there  in  the  act  of  inflicting 
loss  of  life  or  serious  bodily  harm  on  the  person  of  Wm.  Acrey,  and  then 
Dock  Acrey  interferred  to  prevent  said  danger  to  Wm.  Acrey,  in  which 
latter  state  of  case  the  defendant  can  not  be  excused  upon  the  grounds  of 
self-defense  and  apparent  danger." 

3.  Evidence  of  previous  difficulty— Motive — The  court  did  not  err  in  refus- 
ing to  allow  appellant  to  prove  the  particulars  of  a  difficulty  between  him 
and  the  Acreys  the  day  before  the  homicide — the  reason  for  the  admission  of 
evidence  concerning  previous  difficulties,  is  to  show  motive  and  the  mental 
attitude  of  the  parties  at  the  time  of  the  hostile  meeting  and  this  right  is 
-amply  secured  by  limiting  the  evidence  to  the  fact  that  there  was  a  difficulty 
without  confusing  the  investigation  of  the  main  issue  by  conflicting  testi- 
mony as  to  the  particulars  of  what  took  place  on  the  previous  occasion. 

Stone  &  Stone  for  appellant. 

N.  B.  Hays  and  Lornine  Mix  for  appellee. 

Appeal  from  Wayne  Circuit  Court. 


TABBB  T.  OOUHONWE&LTH.  755' 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant  was  Indlctud  b;  the  grand  Jur;  of  Woyne  oouiity,  obargnd 
vlth  the  murder  ot  Doofc  ADrFf,  A  trial  resulted  In  hla  being  found  guilty 
of  the  crime  ot  voluntary  inanslaugbter,  ond  hli  ponlahinent  fijed  at  con- 
finement In  the  penlti^ntlHry  for  a  teriii  ot  fifteen  yeari), 

ThenccuHcd  ami  twii  broChera,  Wnilani  and  Dook  Acre;,  hnd  n  dlfHcuItT 
the  dny  preceding  the  homicide  at  the  store  of  the  former,  hut  hart  Bcparated 
nlthout  bloodshed,  the  Acreys  saying,  as  Ihey  left  the  store,  "there  nlll  be 
another  day  " 

The  next  day,  Suodny,  the  appellant  armed  himself  with  a  Wlncheefer 
TlBe,  and  a  Smith  &  Wesson  revolver,  and  went  to  Mount  Union  meeting 

bouse,  the  nelghborhcod  place  of  ivorchlp.  at  about  the  hour  for  holding 
religious  serTJces.  Before  he  quite  rwnched  the  place,  he  etopped  on  the 
riadaide,  and  waited  until  the  Acreys  papaed  along.  He  then,  accordlag  to 
his  own  statement,  "hunkered  (squntletll  down"  until  they  passed.  Atter 
they  reached  the  front  of  the  churoh,  and  William  Aorpy  had  joinnd  n  small 
group  of  men,  and  stood  WiUing  with  them,  appellant  walked  up,  iirmed 
as  before  described,  and,  addressing  himself  to  James  Chrlsnian,  said: 
"Have  you  heard  the  derned  or  dattined  Ilea  they  are  ti-ltLng  about  me)"' 
To  this  Chrlsman  gave  nn  aHlrnintlve  reply,  nml  Acre;  Fold:  "If  you  are 
throwing  that  at  me,  the;  aint  no  lies."  Here  the  evlnence  becomes  con- 
tradictory; accordinK  to  that  of  the  Conimonweiilth,  the  acciiHHd  at  once 
opened  Are  oo  William  Acre;  with  his  pl^ilol,  to  cecape  from  which  the  latter 
sprang  behind  Pierce  Hubbard,  who  wiis  nccldentnlly  shot  In  the  face  and 
Dearly  killed.  Then  Dock  Acre;,  In  order  to  save  bis  brother's  UCii.  assaulted 
appellant  by  throwing  n  brick  at  him;  whereupon  appellant  opened  Hre  on 
him.  Inflicting  wounds  from  which  he  In  a  few  moments  died;  that  nt  this 
point.  Amos  Acre;,  the  father  of  William  and  Dock,  struck  appellant  with 
n  stick,  and  In  return  wns  Immediately  shot  to  death,  whether  by  appellant 
or  one  of  his  friends  does  not  fully  appear.  There  Is  no  evidence  that  any 
body,  except  the  accused,  was  armed.  In  the  melee  which  resulted  in  the 
death  of  (women  and  a  third  helng  desperately  wounded.  The  appellant 
testified  that  he  did  not  know  William  Acrey  was  in  the  group  of  men  when 
he  approached  them ;  that  he  did  not  address  his  remark  to  him,  and  when 
he  told  Acre;  not  to  address  him  again,  the  former  said,  "you  have  got  the 
drop  on  me  and  1  will  go,"  and  at  onoe  withdrew  from  the  crowd;  that  he 
did  not  draw  his  pistol  on  William  Acre;,  or  point  It  at  him,  or  shoot  In  his 
direction:  that  he  did  not  shoot  Pierce  Hubbard,  but  that  just  after  the 
words  abose  quoted  bttween  him  and  Wllllani  were  spoken,  be  was  struck 
with  a  rock  or  brick  thrown  by  some  one  from  behind,  whereupon  be  at 
onoe  tnroed  nnd.  In   self  defence,  fired   on   bis  assailant,  and   killed   Dock 

We  have  not  undertaken  to  give  all  the  testimony,  or  even  to  quote  it  with . 
absolute  accuracy,  being  desirous  onl;  to  give  It  In  sulBcient  detail,  and 
witb  SDch  fidelity,  as  will  serve  to  Illustrate  the  questions  of  law  raised  by 
the  ezceptions  taken  b;  tlie  accused  on  the  trial.  There  are,  as  usual  in 
msea  of  this  character,  two  theories  as  to  the  killing;  that  of  the  Common- 
wealth Is  that  the  accused,  without  lawful  cause,  made  a  deadly  assault 
upon  Wllitam  Acrey  with  a  pistol,  and  was  about  to  take  his  life  when  Dock 
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AcTey  Interfered  to  sa^e  his  brother,  and  for  this  purpose  assaulted,  as  he 
had  the  riirht  to  do,  the  assailant,  and  was  by  him  shot  to  death ;  that  of 
the  accused  is  that  he  had  no  difficulty  with  William  Aorey  at  the  time  of 
the  killing,  except  some  words  which  imported  no  danger  to  the  latter,  and 
that  the  assault  upon  him  by  Dock  Acrey  was  unlawful,  and  made  it  neoes- 
sary  that  he  shrot  him,  to  save  himself. 

It  is  indisputably  true  that  Dock  Acrey  had  no  right  to  assault  the  appel- 
lant, except  to  defend  his  brother,  and  if  the  latter  was  in  no  danger,  then 
his  assault  upon  appellant,  desperate  and  deadly  as  it  undoubtedly  was, 
warranted  the  latt-er  to  kill  him  in  self  defense.  Dock  Acrey  had  the  right 
to  assault  the  accused  in  the  manner  he  did,  and  even  to  take  his  life,  to 
save  his  brother  from  an  unlawful  and  murderous  assault,  such  as  ie  claimed 
by  the  Commonwealth  to  have  taken  place,  the  rule  being  that  what  ooe 
may  do  for  himself  he  may  do  for  another.  The  right  of  the  accused  to  de> 
fend  himself  from  the  attack  of  Dock  Acrey  is  just  what  it  would  have  been 
if  he  was  being  attacked  by  William  Acrey;  in  other  words,  Dock  Acrey 
could  do  for  his  brother  just  what,  under  the  circumstances,  the  brother 
could  lawfully  do  for  himself;  and  the  legal  quality  of  the  killing  of  Dock 
Acrey  is  just  w^t  the  killing  of  William  Acrey  would  have  l)een,  had  be, 
instead  of  dodging  behind  Pierce  Hubbard,  picked  up  a  brick  and  hurled  it 
at  appellant,  and  then  been  killed  in  return.  The  court  instructed  the  jury 
on  the  question  of  self-defense  as  follows: 

'* Instruction  No.  8.  Although  you  may  believe  from  the  evidence  l)eyond 
a  reasonable  *doubt  that  the  defendant  shot  and  killed  Dock  Acrey,  jet  if 
you  further  believe  from  the  evidence  that  at  the  time  he  did  so  he  had  rea- 
sonable grounds  to  believe,  eith«*  real  or  apparent,  and  did  believe  he  was 
then  and  there  in  danger  of  suffering  loss  of  life  or  serious  bodily  harm  aL 
the  hands  of  Dock  Acrey,  and  thai  it  was  necessary  or  appeared  to  blm  in 
the  exercise  of  a  reasonable  judgment  to  be  necessary  to  shoot  and  kill 
Dock  Acrey  to  protect  himself  from  such  danger  real  or  to  him  reasonably 
apparent,  you  will  find  him  not  guilty  upon  the  grounds  of  self-defense  and 
apparent  necessity,  unless  you  further  believe  from  the  evidence  beyond  a 
reasonable  doubt,  that  the  defendant  sought  and  brought  on  the  difflcaltj 
with  Wm.  Acrey  in  the  use  or  threatened  use  of  a  deadly  weapon,  and  was 
then  and  there  in  the  act  of  indicting  loss  of  life  or  serious  bodily  harm  on 
the  person  6f  said  Wm.  Acrey,  and  then  Dock  Acrey  interfered  to  preveDt 
said  danger  to  Wm.  Acrey,  in  which  latter  state  of  case  the  defendant  can 
not  be  excused  upon  the  grounds  of  self-defense  and  apparent  necessity." 

This  instruction  aptly  gives  the  law  of  the  case.  The  qualification  of  the 
right  of  self-defense  as  to  Dock  Aorey  depended  on  appellant's  attitode 
towards  William ;  if  he  had  unlawfully  sought  and  brought  on  the  difiBcnIty 
with  William,  and  was  then  and  there  about  to  take  his  life,  then  Dock  had 
the  right  to  assault,  and  even  kill  hiiii,  without  the  right  of  self  defense  on 
the  part  of  the  wrongful  assailant.  There  was  no  foundation  for  the  farther 
qualification  of  instruction  No.  8,  by  the  principle  that. although  the  orig- 
inal attack  of  accused  was  wrongful,  if  he  in  good  faith  withdrew  from  the 
affray,  and  made  his  withdrawal  apparent  to  Dock  Acrey,  l^is  right  of  self- 
defense  returned  to  him  as  to  subsequent  parts  of  the  difiSculty.  The  eri- 
dence  of  the  Commonwealth  was,  that  the  attaok  on  William  was  mnrderoos 
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and  incessant;  that  the  aooused  turned  from  his  Intended  yiotini,  Wllllanir- 
only  to  repel   the  resoning  attack  of  Dock,  and  there  was  no  withdrawal  i 
from  or  cessation  of  the  affray  until  Dock  was  killed.     On  the  part  of  the 
accused,  it  is  claimed  that  there  was  no  attack  on  William  at  all,  and,  con- 
sequently, there  could  have  been  no  withdrawirl  from  a  diflSculty  which  did 
not  take  place.    Instructions  must  be  based  on  evidence. 

The  criticism  of  instruction  No.  fi,  which  contains  a  definition  of  "malice 
aforethought,  "'is  without  utility  on  this  appeal.  * 'Malice  aforethouf^ht" 
only  appertains  to  instructions  concerning  murder.  The  accused  was  found 
guilty  of  voluntary  manslaughter.  Conceding,  for  the  purposes  of  the  case, 
the  error  of  the  court  in  the  definition,  appellant  was  not  prejudiced  thereby. 
(Criminal  Code,  section  S40. )  The  case  of  Bohannon  v.  Commonwealth,  8 
Bush,  481.  does  not  mil  late  against  this  conclu8ion.  In  that  case  Bohannon 
was  convicted  of  murder,  and  sentenced  to  be  hung;  correct  instructionB- 
concerning  murder  was  of  the  utmost  importance  to  him.  The  definition^ 
as  given  in  the  instruction  complained  of,  is  approved  in  Jolly  v.  Common- 
wealth, 22  Ky.  I^w  Rep.,  1022. 

The  court  did  not  err  in  refusing  to  allow  appellant  to  prove  the  particu- 
lars of  the  difficulty  claimed  to  have  taken  place  between  him  and  the  Acreys 
the  day  before  the  homicide;  the  reason  for  the  admission  of  evidence  con- 
cerning previous  difficulties  in  cases  such  as  this,  is  to  show  motive,  and  the 
mental  attitude  of  the  parties  at  the  time  of  thp  hostile  meeting;  this  right 
is  amply  secured  by  limiting  the  evidence  to  the  fact  that  there  was  a  diffi- 
culty, without  confusing  the  investigation  of  the  main  issue  by  confiiotiog 
testimony  as  to  the  particulars  of  what  took  place  on  the  previous  occasions. 

Certainly  there  was  nothing  in  the  evidence  in  this  case  which  warranted 
the  admission  of  the  particulars  of  the  difficulty  the  day  before;  so  far  as 
what  took  place  between  the  accused  and  William  Aorey  is  concerned,  the 
accused  admits  that  William  did  not  assault  him,  or  commence  any  diffi- 
culty with  him;  he  denies  that  there  was  any  difficulty  between  himself  and 
William.  On  the  other  hand,  the  Commonwealth  admits  that  the  accused 
did  not  first  assault  Dock  Aorey,  or  even  commence  any  quarrel  with  him. 
It  admits  that  Dock  Aorey  first  assaulted  the  accused,  and  that  thi<4  assault 
was  of  such  tl  charact-er  as  fully  warranted  the  accused  in  killing  him  in- 
self-defense  unless  he  had  lost  that  right  by  unlawfully  attempting  to  kill 
William  Acrey.  The  issue  on  this  branch  of  the  case,  then,  was  not  who 
commenced  the  difficulty,  as  b<)tween  the  accused  and  William,  but  whether 
or   not  the  accused  was  trying  to  kill  William  when  Dock  assaulted  him. 

The  fact  that  William  had  infiicted  an  injury  on  appellant  the  day  before, 
afforded  no  ground  for  the  latter 's  killing  him  in  cold  blood  the  day  after. 

The  erorr  complained  of,  that  the  jury,  while  deliberating  on  the  case, 
came  into  the  court  room  in  the  absence  of  the  accused,  and  were  conducted 
to  the  jury  room  by  the  sheriff,  appears  for  the  first  time  on  the  motion  for 
a  new  trial.  In  construing  section  281  of  the  Criminal  Code,  we  have  uni- 
formly held  that  errors  appearing  for  the  first  time  on  the  motion  for  a  new 
trial,  conld  not  be  considered  on  appeal.  (Fuqua  v.  Commonwealth,  24  Ky. 
Ltiw  Bep.,  2205.) 

Without  going  into  an  analysis  of  the  evidence  in  this  case,  we  feel  justi- 
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fled  in  saying  that  no  substantial  injustice  appears  to  have  been  done  ap- 
pellant by  the  verdict  rendered. 

Judgment  affirmed. 

« 

SMITH  V.  CHESAPEAKE  &  OHIO  R.  K.  CO. 
(Filed  October  31,  1«04.) 

'1.  Motion  for  peremptory  inscructlons— Filing  amended  petition— In  an 
aotlon  against  a  railroad  company  for  the  alleged  wrongful  killing  of  a 
horse,  the  value  of  which  was  alleged  in  the  petition  and  shown  by  the  proof 
to  l>e  1150.  it  was  err»)r  in  the  court,  after  the  plain  tilt's  proof  was  all  heard 
and  a  motion  made  by  defendant  for  a  peremptory  instruction,  to  allow  the 
plaintiff  to  file  an  amended  petition  claiming  ^r5  additional  damages,  for 
the  avowed  purpose  of  making  the  pleading  conform  to  the  proof,  when  it 
was  manifest  the  purpose  was  to  bring  the  case  within  the  jurisdiction  of 
the  appellate  court,  and  was,  therefore,  a  sham  pleading. 

2.  Killing  crippled  horse  by  section  boss— Act  of  humanity — Punitive 
damages— Where  plaintiff's  horse  was  found  on  a  railroad  bridge,  with  its 
-legs  fastened  in  the  timbers,  and,  after  three  hours  unsuccessful  efforts  by 
plaintiff's  hands  and  the  railroad  section  boss  and  crew  to  relieve  it.  during 
which  time  it  broke  one  of  its  legs  in  its  struggles,  and.  after  delaying  the 
train  waiting  for  the  track  to  be  cleared,  was  killed  by  onier  of  the  section 
boss,  against  the  protest  of  plaintiff's  agent,  such  killing  was  a  humane  act 
•to  relieve  the  horse's  sufferings,  and  did  not  authorize  a  claim  for  punitive 
damages. 

K.  Ij.  Worthington  and  W.  H.  Wadsworth  for  appellant. 

B.  C.  Burns  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  Helen  L.  Smith,  who  lives  in  Catlettsbnrg,  Kentucky,  was 
the  owner  of  a  horse,  which,  in  fright,  ran  on  the  railroad  bridge  of  appel* 
lee,  and  there  fell,  its  legs  going  through  the  open  timbers  of  the  trestle. 
An  employo  of  appellant'found  it  in  this  helpless  condition,  and,  obtaining 
the  assistance  of  several  ;iien,  tried  to  extricate  it  from  its  peril.  They  were 
engaged  at  this  work  about  two  hours  without  success.  Afterwards,  one  of 
appellee's  section  bosses  with  his  orew  arrived,  and  assisted  in  the  attempt 
to  rescue  the  annual,  working  for  about  an  hour  without  result.  The  an^ 
mal  in  the  meantime,  by  struggling,  broke  its  leg.  Appellee's  eastern 
bound  pas.«enger  train  reached  the  scene,  and  was  forced  to  stop  and  wait 
for  the  track  to  be  cleared.  With  this  condition  of  affairs  confronting  him, 
the  section  boss  ordered  one  of  his  men  to  kill  the  animal,  and  throw  it  off 
the  bridge  which  was  done,  over  the  protest  of  appellant's  agents,  who  in- 
«lsted  that,  if  given  suffloient  time,  they  could  save  it. 

This  actiou  was  instituted  by  appellant  to  recover  damages  of  appellee  for 
the  loss  of  her  property  as  above  described.  The  value,  as  laid  in  the  orig- 
inal petition,  was  $150.  Upon  trial  of  the  case,  after  all  the  plaintiff's  (ap- 
pellant's) evidence  was  in,  the  defendant  (appellee)  moved  the  court  to  In- 
struct the  jury  to  find  for  it.  Befoie  this  motion  was  acted  upon,  the 
appellant  tendered,  and  was  permitted,  over  the  objection  of  appellee,  to  file 
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unamended  petition,  which  coDtained  two  allegations;  first,  that  the  bone 
was  killed  with  an  aze  instead  of  a  olub.  and,  second,  that  appellant  had 
been  damAged  in  the  sum  of  $75.  in  addition  to  the  1150  set  out  in  the  oriff- 
inal  petition.  This  pleading  waa  controverted  of  record,  and  after  it  was 
filed  the  court  sustained  the  motion  of  appellee  for  a  peremptory  instruo- 
tion  to  the  jury  to  find  for  it;  of  this  appellant  is  now  complaining. 

The  first  quefltion  to  be  disposed  of  is  the  motion  of  appellee  to  dismiss 
this  appeal  for  want  of  jurisdiction.  Section  060,  Kentucky  Statutes,  on 
this  subject,  provides:  ''No  appeal  shall  be  taken  to  the  Court  of  Appeals 
from  a  judgment  for  the  recovery  of  money  or  personal  property  if  the  value 
io  controversy  be  less  than  t200,  exclusive  of  interest  and  costs."    *    *    * 

In  the  original  petition,  the  value  of  the  horse  was  alleged  to  be  1150,  and 
appellant's  evidence  sustained  this,  showing  that,  before  the  injury,  it  was 
fairly  wurth  thnt  sum,  and  no  more.  The  amendment,  which  was  filed  for 
the  avowed  purpose  nf  making  the  pleadings  conform  to  the  proof,  contains 
no  allegation  showing  that  the  animal  was  worth  more  than  9150;  nor  is 
any  foundation  given  for  the  additional  $75  in  damages.  The  amended 
pleading  does  not  conform  to  the  proof  on  the  subject  of  tht^  value  of  the 
animal,  but  is  contrary  to  it,  and  it  is  apparent  that  it  was  offered  after  it 
became  obvious  to  appellant  that  the  court  would  sustain  the  motion  for  a 
peremptory  instruction,  tut  so  increase  the  damages  as  to  bring  the  case 
"Within  the  jurisdiction  of  this  court,  and  is,  therefore,  a  sham  pleading. 

Taking  a  comprehensive  view  of  the  whole  record,  we  are  of  opinion  that 
the  matter  in  controversy  is  not  of  the  value  of  1200.  The  animal  is  alleged 
to  have  been  worth  only  $150  before  it  was  hurt.  Without  ary  fault  on  the 
part  of  appellee,  it  broke  its  leg  on  the  bridge,  and  it  is  a  matter  of  common 
knowledge  that  a  horse  with  a  broken  leg  is  practically  worthless;  cer- 
iainly  its  value  is  not^  enhanced  by  this  misfortune.  There  is  no  evidence 
to  support  tli^  allegation  concerning  the  additional  damages  of  $75,  and  the 
court  erred  in  permitting  the  amendment  to  be  filed.  A  similar  question 
arose  in  the  case  of  Bowman  v.  Chicago  &  Northwestern  R'y  Co.,  115  U.  S., 
<)11.  In  the  opinion  in  that  case,  It  was  said:  ''Upon  the  face  of  this  record 
tt  is  apparent  that  the  actual  value  of  the  matter  in  dispute  is  not  sufficient 
to  give  us  jurisdiction.  It  is  now  well  settled  that  our  jurisdiction  in  an 
action  upon  a  money  demand  is  governed  by  the  value  of  the  actual  matter 
in  dispute  in  this  court,  as  shown  by  the  whole  record,  and  not  by  the  dam- 
ages claimed,  or  the  prayer  for  judgment  alone.  (Omitting  cases  cited.) 
As  was  said  in  Hilton  v.  Dickinson,  'It  is  undoubtedly  true  that  until  it  is 
in  some  way  shown  by  the  record  that  the  sum  demanded  is  not  the  matter 
In  dispute,  that  sum  will  govern  all  questions  of  jurisdiction,  but  it  is 
equally  true,  that  when  it  is  shown  that  the  sum  demanded  is  not  the  real 
matter  in  dispute,  the  sum  shown,  and  not  the  sum  demanded,  will  prevail' 
Here  the  suit  is  to  recover  damages  for  not  transporting  from  Chicago  to 
Marshalltown  1,000  kegs  of  beer.  There  are  no  allegations  of  special  dam- 
age or  raalioious  conduct.  In  the  original  declaration  the  claim  was  for 
only  $1,200,  and  it  was  not  until  the  case  was  actually  decided,  or  about  to 
be  decided  on  its  merits,  that  application  was  made  for  leave  to  increase  the 
amount  of  the  demand.  Then  it  was  manifestly  done,  not  in  expectation 
of  recovering  more  than  was  originally  claimed,  but  to  give  color  to  the 
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Jurisdlotlon  of  this  court.  As  it  stands,  the  case  is  not  materially  different 
in  principle  from  that  of  Lee  v.*  Watson,  supra,  where,  after  a  demurrer  wft& 
sustained,  the  demand  for  dnmn^s  was  increased,  hy  leave  of  the  court,  so. 
as  to  be  in  excess  of  our  jurisdictional  limit,  although  it  was  apparent  from 
the  whole  record  that  in  no  event,  could  there  be  a  recovery  except  for  a 
much  less  sum.  Under  these  circumstances,  the  court  did  not  hesitate  to 
dismiss  the  cause,  for  the  reason  it  was  clear  that  the  amendment  was  made 
for  the  sole  purpose  of  giving  color  to  jurisdiction." 

There  was  nothing  In  the  evidence  to  show  that  the  killing  of  the  horse 
was  done  in  a  high-handed  or  malicious  manner,  upon  which  to  base  a 
claim  for  punitive  damages,  but,  on  the  contrary,  the  servants  of  appellee 
did  all  they  could  to  assist  appellant's  agents  in  their  efforts  to  extricate  it, 
and  it  was  not  until  all  hope  of  accomplishing  this  had  been  abandoned,  and 
the  necessity  of  appellee's  train  being  allowed  to  go  on  became  imperative, 
did  they  jiijl  it;  and  this  was  required,  not  only  to  meet  thn  urgency  of  ap- 
pellees' b«ing  allowed  to  forward  its  train,  but  as  well  by  the  dictates  of 
humanity  to  relieve  the  wounded  animal  of  its  suffering. 

It  follows  that  the  subject  of  the  controversy  in  this  case  is  of  less  value 
than  the  sum  of  1300,  and  we  are,  therefore,  without  jurisdiction  to  enter^ 
tain  the  appeal.    The  motion  to  dismiss  is  sustained. 


a<> 


SMITH  V.  KRWIN,  &c. 

(Filed  October  21,  1004— Not  to  be  reported. ) 

Conveyanees— Notice  of  fraud  In— Appellant  learned,  two  weeks  before  her 
marriage  to  Thomas  :Smith,  that  he  had  made  a  voluntary  conveyance  of  all 
of  his  property  to  his  daughter  with  a  view  of  depriving  appellant  of  any 
interest  in  it,  and  while  the  proof  shows  clearly  that  the  conveyance  was 
made  after  his  engagement  to  appellant,  the  fact  that  she  consummated  the 
marriage  notwithstanding  such  knowledge,  leaves  her  no  ground  of  com- 
plaint. 

C.  E.  Bnnkin  and  W.  L.  Whittinghill  for  appellant. 

B.  H.  Qaither,    J.  F.  Vanarsdall  and  W.  S.  Sumrall  for  appellees. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

In  June,  1900,  Thomas  Smith  and  appellant,  Bettie  Smith,  became  en- 
gaged to  be  married.  He  owned  at  that  time  real  state  in  Harrodsburg, 
Ky.,  to  the  value  of  about  14,000.  On  September  19,  1900,  he  conveyed  all 
the  property  to  his  daughter,  Sophia  Erwio  and  her  children,  without  the 
knowledge  or  consent  of  his  intended  wife.  They  were  afterwards  married 
in  November,  1900,  and  he  died  in  April,  1908.  Appellant,  Bettie  Smith 
thereafter  brought  this  suit,  charging  that  the  deed  to  his  daughter  was  in 
fraud  of  her  martial  rights  and  asking  that  it  be  set  aside  and  that  she  be, 
allotted  dower  in  the  property.  The  circuit  court  dismissed  her  petition 
and  she  appeals. 

The  proof  shows  clearly  that  the  deed  was  made  after  Thomas  Smith  and 
appellant  were  engaged  to  be  married  and  that  it  was  made  for  the  purpose 
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t)f  depriving  Bettie  Smith  of  all  iDterest  in  bis  estate  should  she  many  him. 
The  deed  comprised  all  the  property  he  had  and  by  it  a  life  interest  was 
reserved  to  him  in  the  property.  It  was  a  voluntary  conveyance  and  made 
dimply  to  give  the  property  %o  his  daughter  and  her  children  at  his  death, 
so  that  his  intended  wife,  if  she  survived  him,  would  be  left  without  any- 
thing. But  the  proof  is  clear  also  that  she  learned  of  this  deed  at  least  two 
weeks  before  she  married  him,  and  that  she  at  first,  after  learning  of  it,  de- 
tslined  to  carry  out  the  marriage  contract;  but  afterwards  was  perFuaded  by 
bim  and  others  to  marry  him  anyhow.  This  is  sfiown  by  a  number  of  wit* 
Hesses  whose  testimony  is  confirmed  by  circumstantial  evidence  whpich  leaves 
Ho  doubt  of  its  truth.  He,  at  that  time,  wanted  the  de^  set  aside,  but  was 
advised  it  could  not  be  done.  So  the  naked  question  is  presented  whether 
she  oan  now  complain  of  tl^e  fraudulent  deed  when  she  learned  of  it  before 
the  marriage,  and  married  him  with  full  knowledge  of  all  the  facts. 

Iq  Hobbs  V.  Blanford,  7  T.  B.  Monroe,  469,  it  was  held  that  notice  of  such 
a  deed  before  the  marriage  does  not  affect  the  rights  of  the  party  intended 
to  be  defrauded.  But  this  case  was  overruled  in  Cheshire  v.  Payne,  16  B. 
Monroe,  618,  and  in  that  case  it  was  held  that  if  the  intended  spouse  learns 
•of  the  deed  and  notwithstanding  such  knowledge  deems  it  proper  to  con- 
summate .the  marringe,  the  act  is  voluntary  and  there  is  no  ground  of  com* 
plaint  that  ^the  deed  was  fraudulent.  The  circuit  court  followed  this  case 
-which  has  been  the  law  of  the  State  something  over  fifty  years,  and  will  not 
DOW  be  departed  from. 

Judgment  affirmed. 


liOUISVILLE   &   NASHVILLE!  R.  R.  CO.  v.  PAYNTER'S  ADM'R. 

(Filed  October  21,  1904— Not  to  be  reported. ) 

Railroads— Damages— New  trial— Pleading— Appellee  instituted  this  action 
to  recover  damages  for  the  killing  of  her  husband,  who  was  a  brakemnn  in 
appellant's  employ.  Upon  the  conclusion  of  the  testimony  for  plaintiff,  the 
court,  upon  motion,  awarded  a  peremptory  instruction  to  find  for  appellant. 
Afterwards  the  judgment  was  set  aside  and  a  new  trial  granted,  when  ap- 
pellee recovered  a  judgment  of  12,500.  This  judgment  was  set  aside  and  there 
was  a  third  trial  and  judgment  for  S2,600.  Section  126  of  the  Civil  Code 
provides  that  evei7  material  allegation  of  a  pleading  must,  for  the  purposes 
of  the  action,  be  taken  as  true  unless  specifically  traversed ;  and  section  127 
provides  that  "a  material  allegation  is  one  which  is  necessary  for  the  state- 
ment or  support  of  a  cause  of  action  or  defense. "  Appellee's  petition  alleges 
the  death  of  her  intestate  through  the  negligence  of  appellant  and  its  em- 
ploye, the  conductor,  and  in  addition  negatives,  by  anticipation,  the  plea  of 
contributory  negligence,  alleging  the  exercise  of  ordinary  care  by  the  dece- 
dent. The  answer  puts  in  issue  all  the  material  allegatidbs  of  the  petition 
and  pleads  contributory  negligence.  No  reply  was  filed.  Subsequently  an 
4bniended  petition  was  filed  reiterating  all  of  the  statements  of  the  original, 
with  additional  allegations  of  negligence.  This  was  controverted  of  record. 
Tbe  allegation  of  due  care  in  the  petition  is  not  necessary  to  appellee's  cause 
<}f  action,  the  allegations  of  the  answer  should ;,have  been  denied,  otherwise 
the  peremptory  instruction  was  authorized.      ' 

0 

Poston  &  Moorman,  Edward  W.  Hines  and  Benjamin  D.  Warfield  for  ap- 
pellant. 
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S.  M.  Payton  and  Roht.  L.  Greeny  for  appellee. 
Appeal  from  Larue  Circuit  Court. 
Opinion  of  the  court  by  Judge  Barker. 

W  Y.  Paynter  was  a  brakeman  In  the  employ  of  appellant.  At  the  time* 
of  his  death  he  was  on  a  freight  train  being  operated  from  Lebanon  Junc- 
tion to  Bardstown  Junction.  At  the  latter  place  the  conductor  in  charge 
of  the. train  undertook  to  move  fourteen  flat  oars  from  the*'Y,"and  to 
place  them  on  a  siding.  In  executing  this  duty,  Paynter  ffll  to  the  track. 
was  run  over,  and  instantly  killed. 

After  the  death  of  her  husband,  appellant  qualified  as  administratrix  of 
his  estate,  and  instituted  this  action  to  recover  damages  for  hie  death.  Her 
petition  states  a  cause  of  action  by  alleging  the  death  of  her  husband 
through  the  negligf^nce  of  appellant  and  its  employe,  the  conductor  of  the 
train,  and  in  addition  it  negatives  by  anticipation  the  plea  of  contributory 
negligence,  by  alleging  the  exercise  of  ordinary  care  by  the  decedent  at  and 
before  the  time  he  was  killed.  The  answer  places  in  issue  all  of  the  nra* 
terial  allegations  of  the  petition,  and  in  addition  thereto  pleads  contributory 
negligence  by  the  decedent.  To  this,  no  reply  was  ever  filed.  Subsequently, 
an  amended  petition  was  filed,  reiterating  all  of  the  statements  of  the  orig- 
inal, with  additional  allegations  of  negligence.  This  whs  controverted  of 
record,  and  the  case  went  to  trial  in  the  Lnrue  Circuit  Court  at  the  October 
term,  1902.  At  the  close  of  all  of  appellee's  (plaintiff's)  testimony,  the 
court,  on  motion,  awarded  the  appellant  a  peremptory  instruction  to  the 
jury  to  find  for  it,  as  In  case  of  nonsuit.  Afterwards,  upon  motion,  the 
judgment  was  set  aside,  and  a  new  trial  awarded  the  plaintiff  (appellee). 
Another  trial  resulted  in  a  verdict  for  $2,500  in  favor  of  appellee,  which  was 
set  aside  by  consent,  and  a  new  trial  again  awarded  the  defendant  (appel- 
lant). A  third  trial  resulted  in  the  jury  again  finding  a  verdict  in  favor  of 
the  plaintiff  (appellee)  in  the  sum  of  12,500. 

The  appellant  now  appeals  from  the  order  setting  aside  the  first  verdict 
rendered  at  the  October  t«rm,  lfl02,  which  awarded  appellee  (plaintiff)  a 
new  trial,  and  also  from  the  last  verdict  against  it.  The  conclusion  we 
have  reached  as  to  the  pleadings  in  thlu  case  renders  it  unnecessary  that  the 
evidence  concerning  the  manner  of  the  death  of  appellee's  intestate,  should 
be  examined  with  more  particularity  than  heretofore  stated. 

Section  12H  of  the  Civil  Code  of  Practice  provides:  "Every  material  alle- 
gation of  a  pleading  must,  for  the  purposes  of  the  action,  be  taken  as  true, 
unless  specifically  traversed. "  *  *  *  And  section  187:  *' A  material  alle- 
gation is  one  which  is  necessary  for  the  statement  or  support  of  a  cause  of 
action  or  defense."  The  Am.  &  Eng.  Encycl.  of  Law,  2d,  edition,  volumes, 
page  1,  title  "Contributory  Negligence,"  says:  "The  authorities  are  well 
nigh  unanimous  that,  in  an  action  for  negligence,  that  the  plaintiff  need 
not  allege  that  the  injury  of  which  he  complains  was  occasioned  without  his 

fault,  or  that  he  wa»  not  guilty  of  contributory  negligence,  as  the  rule  is 

* 

that  *it  is  not  necessary  to  allege  matters  which  would  come  more  properly 
from  the  other  side, '  and  contributory  negligence  is  considered  a  defense 
that  the  defendant  must  make."  (Paducah,  &c.,  R.  R.  Co.  v.  Hoehl,  12 
Bush,  41;    L.  &   N.  R.  R.  Co.  v.  Wolfe,  80  Ky.,  82;    Louisville,  &c.,  Canal 
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Co.  V.  Murphy,  9  Bush,  522;  Depp  v.  L.  &  N.  R.  R.  Co.,  12  Ky.  Law  Rep., 
266.) 

It  follows,  then,  that  the  allegatloDs  of  the  petition  negativing  the  negli'^ 
genoeof  the  decedent  were  immaterial,  and  the  affirmative  plea  of  contribu- 
toi7  Degligence  in  the  answer  was  not  responsive  to  them ;  what,  then,  was 
the  effect  of  the  failure  of  appellee  to  reply  to  the  answer? 

The  case  of  the  Louisville  &  Nashville  R.  R.  Co.  v.  Copas,  06  Ky.,  460, 
involved  the  identical  question  we  have  here,  and,  in  the  opinion,  it  is  said: 
*'The  plaintiff  in  his  petition  hud,  by  direct  averment,  negatived  any  negli- 
gence on  his  imrt,  still  it  was  incumbent  on  the  defendant  to  rely  by  plea 
on  such  contributory  negligence  on  the  part  of  the  plaintiff  as  brought  about 
the  Injury,  nud  but  for  which  the  accident  would  not  have  happened.  Here 
was  affirmative  matter  that  required  a  reply,  and  the  defendant  was  entitled 
to  a  judgment  on  the  pleadings.  W^is  its  right  to  such  a  judgment  waived 
by  failing  to  make  a  motion  for  such  a  judgment?  It  is  not  pretended  that 
any  reply  was  fi)ed,  or  offered  to  be  tiled,  and,  even  upon  motion  for  a  per- 
emptory instruction,  the  court  would  have  been  compelled  to  sustain  the 
motion  if  apprised  of  the  condition  of  the  pleadings;  but  the  court  was  not 
required  to  examine  the  pleadings  for  the  purpose,  unless  some  motion  was 
made  for  a  judgment." 

In  the  case  of  Gore  v.  Illinois  Central  Railroad  Co.,  17  Ky.  Law  Rep.,  799, 
the  plaintiff  had  failed  to  controvert  the  tiffirmative  allegations  of  the  an- 
swer pleading  contributory  negligence.  The  opinion  states  the  rule  as  fol- 
lows: '* For  another  reason  the  judgment  must  be  affirmed.  Section  386  of 
the  Civil  Code  reads  as  follows:  'Judgment  shall  be  given  for  the  party 
whom  the  pleadings  entitle  thereto,  though  there  may  have  been  a  verdict 
against  him. '  Appellant's  failure  to  deny  the  allegations  of  the  answer, 
which  showed  that  the  injury  w^as  the  result  of  appellant's  contributory 
negligence  entitled  appellee  to  a  judgment  notwithstanding  the  verdict  may 
have  been  for  appellant.  Had  the  jury  returned  a  verdict  for  appellant,  ap- 
pellees could  have  moved  the  court  to  have  returned  a  judgment  for  it,  and, 
under  the  pleadings,  such  motion  should  have  prevailed.  This  being  true, 
appellant  can  not  complain,  because  in  the  condition  of  the  pleadings,  the 
judgment  must  have  gone  for  appellee,  regardless  of  the  instructions,  evi- 
dence or  verdict."  (L.  &  N.  R.  R.  Co.  v.  Schweitzer's  Adm'r,  14  Ky.  Law 
Rep..  855;  White's  Adm'r  v.  L.  &  N.  R.  R.  Co.,  15  Ky.  Law  Rep.,  49;  L.  8s 
N.  R.  R.  Co.  V.  Mayfleld,  18  Ky.  Law  Rep.,  2>4;  T.  C.  R.  R.  Co.  v.  Nail,  21 
Ky.  Law  Rep.<  281;  Brooks  v.  L.  &  N.  R.  R.  Co.,  24  Ky.  Law  Rep.^ 
1318.) 

Under  the  pleadings  in  this  case  the  appellant  was  entitled  to  the  peremp" 
tory  instruction,  regardless  of  the  'evidence,  and  the  court  erred  in  setting 
aside  the  order  made  nt  the  October  t«rm,  1902;  this  being  true,  it  follows,. 
that,  upon  the  return  of  the  case,  the  court  should  sef  aside  the  order  grant- 
ing appellee  a  new  trial,  and  re  enter  the  first  judgment.  (Gherkin's  Adm'x 
V.  L.  &  N.  R.  R.  Co.,  17  Ky.  Law  Rpp.,  201;  Crowley  v.  L.  &  N.  R.  R.  Co., 
21  Ky.  Law  Rep.;  1434,  L.  &  X.  R.  R.  Co.  v.  Ricketts,  Id.,  662.)  The 
principle  here  enunciated  is  not  militated  against  by  that  line  of  cases  which 
hold  that  controverting  a  material  allegation  in  a  pleading,  by  alleging  the 
converse  of  it  in  affirmative  language,  does  not  constitute  new  matter  which 
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mast  in  turn  be  controTerted.  In  those  cases,  the  question  was,  did  tbe 
afflrmatiye  language  constitute  new  matter,  and  in  each  cane  the  court  prop- 
erly held  it  did  not,  and,  therefore,  no  responsive  pleading  was  required. 
*rhat  is  not  the  case  here.  That  the  plea  of  contributory  negligence  is  new, 
affirmative,  material  matter  is  not  questioned,  and,  therefore,  unless  the 
provisions  of  the  Code  are  to  be  abrogated,  the  failure  to  deny,  for  the  pur- 
poses of  the  action,  admits  it  to  be  true. 

There  is  little  cogency  in  the  suggestion  that,  because  the  allegation  that 
appellee's  intestate  was  exercising  ordinary  care  at  the  time  of  his  death,  is 
repeated  in  an  amended  petition  filed  after  the  answer,  and  tbe  pleading 
was  controverted  of  record,  therefore,  the  appellant  must  be  held  to  have 
consented  that  the  amendment  denies  the  allegatlbn  of  contributory  negli- 
gence in  the  answer.  The  allegation  of  due  care  in  the  petition  is  not  neces- 
sary to  the  appellee's  cause  of  action ;  consequently,  it  is  immaterial,  and 
we  know  of  no  rule  which  permits  the  repetition  of  an  immaterial  allega- 
tion to  add  anything  to  its  value.  In  the  science  of  .pleading,  as  in  mathe- 
matics, zero  plus  zero  equals  zero.  Nor  do  we  perceive  upon  what  principle 
controverting  an  immaterial  allegation  puts  it  in  a  better  attitude  than  If 
uncontroverted.  The  principle  relied  on  in  L.  Ss  N.  li.  R.  Go.  v.  Gopas, 
supra,  is  not  obiter.  It  is  decided  there  that  the  failure  to  controvert  tbe 
allegation  of  contributory  negligence  was  waived  by  failure  to  call  the 
court's  attention  to  the  condition  of  the  pleading  by  motion  for  judgment; 
but  it  was  necessary  to  decide  there  was  a  defect,  before  it  could  be  dcH^ided 
that  the  defect  was  waived. 

For  the  reasons  Indicated  the  judgment  is  reversed  for  proceedings  con- 
sistent with  this  opinion. 

Whole  court  sitting. 

Judges  Hobson  and  Nunn  dissenting. 

Judge  Hobson  delivered  the  following  dissenting  opinion : 
It  is  provided  by  section  184  of  the  Code:  "The  court  must,  in  every  stage 
of  the  action,  disregard  any  error  or  defect  in  the  proceedings  which  does 
not  affect  the  substantial  rights  of  the  adverse  imrty ;  and  no  judgment  shall 
be  reversed  or  affectea  by  reason  of  such  error  or  defect." 

The  effort  has  been  made  in  a  great  many  cases  by  the  defendant  to  have 
judgment  entered  for  defendant  on  account  of  the  failure  of  the  plaintiff  to 
iile  a  reply;  but  applying  the  above  provision  of  the  Code,  this  court  has 
uniformly  refused  to  do  so  where  there  was  an  issue  joined  as  to  the  facts 
however  Informally  it  may  have  been  made.  Thus  in  Davis  v.  Dycus,  7  Bush, 
4,  the  plaintiff  instituted  suit  for  the  rescission  of  a  contract  for  the  sale  of 
land,  alleging  that  the  defendant  had  not  title  to  the  land.  The  defendant 
denied  the  plaintiff's  allegations  and  pleaded  afflrmatively^that  he  had  good 
title,  making  his  answer  a  counterclaim,  and  praying  the  enforcement  of 
the  contract.  There  was  no  reply  to  the  answer,  ^d  the  defendant  insisted 
that  he  was  entitled  to  judgment  on  the  pleadings.  The  court  overruled 
this  contention,  holding  that  the  allegations  of  the  counterclaim  were  only 
a  denial  of  what  was  averred  in  the  petition,  and  that  the  answer  and  tbe 
petition  made  up  the  issue.  In  Wise  v.  Covington  Street  Bailway.  91  Ky.T 
^7,  the  plaintiff  alleged  in  his  petition  that  he  was  insulted  and  beaten  by 
the  driver  of  one  of  the  defendant's  cars.    The  answer  denied  the  allegntlonfl 
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of  the  petition,  and  alleged  that  the  plaintiff  without  oanse  assaulted  the 
tlrlver.  There  was  no  reply  to  the  answer,  and  the  defendant  Insisted  that 
It  was  entitled  to  judgment,  hut  the  court  held  that  the  matter  contained 
In  the  answer  was  only  a  denial  of  the  facts  alleged  In  the  petition.  (Smith 
T.  L.  &  N.  B.  B.  Co.,  96  Ky.,  11.)  In  a  numher  of  cases  it  has  been  held 
that  no  reply  is  necessary  to  a  plea  of  payment  In  a  suit  on  a  note  where 
the  petition  alleges  that  no  part  of  the  debt  has  been  paid.  (Crowe  t.  Crowe, 
4  Ky.  Law  Rep.,  909;  MoCrocklln  v.  Hlatt,  6  Ky.  Law  Rep.,  745;  Ermert 
T.  Bietz,  19  Ky.  Law  Rep.,  1639.) 

In  Doming  V.  Paynter,  19  Ky.  Law  Rep.,  1128,  suit  was  filed  upon  the 
bond  of  a  committee  to  recover  money  in  his  hands,  and  it  was  charged  that 
he  had  not  settled  his  accounts.  In  his  answer  he  alleged  that  he  had  settled 
with  the  county  court.  No  reply  was  filed  to  this  answer,  and  it  was  in- 
listed  for  the  defendant  that  no  judgment  could  be  entered  for  the  plaintiff, 
but  the  court  held  otherwise,  and  affirmed  the  judgment.  (Bank  v.  IQarclay, 
20  Ky.  Law  Rep.,  773;  Ellis  v.  Blacker  by,  25  Ky.  Law  Rep.,  1667.)  In 
the  case  before  us  it  was  averred  in  the  petition  that  at  the  time  of  his  in- 
jury the  intestate  was  exercising  ordinary  care  for  his  own  safety.  It  was 
pleaded  in  the  answer  that  he  failed  to  exercise  such  care  for  his  own  safety, 
«nd  but  for  this  would  not  have  been  injured.  After  the  Answer  was  flhd 
the  plaintiff  filed  an  amended  petition  in  which  he  reiterated  the  allegation 
that  at  the  time  of  his  Injury  the  intestate  was  exercising  ordinary  care  for 
his  own  safety.  The  amended  petition  was  by  consent  of  the  parties  taken 
as  controverted  of  record.  So  we  have  a  direct  issue  between  the  parties 
made  by  the  allegation  on  the  one  side  which  is  controverted  of  recoi*d  on 
the  other  as  to  whether  the  intestate,  at  the  time  of  his  injury,  was  exercising 
ordinary  care  for  his  own  saftey.  If  the  Intestate  in  fact  exercised  such  care 
he  was  not  guilty  of  contributory  negligence,  for  there  was  no  contributory 
negligence  If  he  exercised  ordinary  care.  It  can  not  be  affirmed  that  the 
pleadings  here  conceded  that  the  intestate  did  not  exercise  ordinary  care,  for 
there  Is,  by  consent,  a  direct  issue  made  as  to  whether  he  exercised  such  care 
or  not;  and,  therefore,  upon  the  pleadings  there  can  be  no  judgment  entered 
for  the  defendant  on  the  idea  that  it  is  conceded  in  the  pleadings  that  the 
intestate  did  not  exercise  such  care  and,  therefore,  wa«)  guilty  of  contribu- 
tory negligence. 

The  only  possible  distinction  that  can  be  made  between  this  case  and 
those  cited  above  is  that  in  those  cases  the  all**gations  in  the  petition  which 
'were  held  to  controvert  allegations  of  the  answer,  were  properly  incorporated 
In  the  petition;  while  here  the  allegation  that  the  inte($tate  was  in  the  exer- 
oise  of  ordinary  oare  was  not  a  necessary  part  of  his  petition,  as  the  want  of 
ordinary  care  on  his  part  was  properly  a  matter  of  defense  to  be  pleaded  by 
the  defendant  if  It  saw  fit  to  do  so.  But  while  this  is  true,  and  the  defend- 
ant might  for  this  reason  have  had  the  allegation  stricken  from  the  petition 
at  the  plaintiff *s  cost,  it  could  not  take  issue  upon  the  matter  thus  improp- 
orly  incorporated  in  the  petition  and  thereafter  complain  that  this  allegation 
bad  no  place  in  the  pleading.  Still  less  could  it  after  consenting  that  the 
amended  petition  should  be  controverted  of  record,  complain  that  there 
^were  allegations  in  the  amended  petition  which  were  unnecessary,  or  be 
heard  to  say  that  there  was  no  issue  formed  on  these  matters  which  It  thus 
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ooDBented  should  be  taken  as  controverted  of  record.  The  provisloD  of  the 
Code  above  quoted  is  denied  proper  effect  if  it  is  not  held  to  apply  to  sDch 
irregularities  as  these  where  matter  that  should  have  been  put  in  a  reply  is 
put  in  the  petition  and  is  taken  as  controverted  of  record  by  consent.  If  at 
the  time  the  plaintiff  filed  his  amended  petition  he  had  filed  a  reply  contain- 
ing the  allegation  that  the  intestate  was  injured  while  exercising  ordinary 
care  for  his  own  safety,  and  the  reply  had  been  taken  as  controverted  of 
record,  would  it  be  contended  that  there  was  no  Issue  as  to  whether  the  in- 
testate was  in  the  ezeroise  of  ordinary  081*6  at  the  time  he  was  injured?  If 
not,  the  case  simply  comes  to  this,  that  the  plaintiff,  instead  of  filing  two 
pappr.s,  calling  one  an  amended  petition  and  the  other  a  reply,  put  all  the 
matter  !n  one  paper  and  called  it  an  amended  petition.  Granting  that  this 
was  irregular,  still  the  dt^fendant  .waived  the  irregularity  by  consenting 
that  the  paper  should  be  controverted  of  record.  In  L.  &  N.  B.  R.  Co.  v. 
Simpson,  28  Ky.  Law  I^ep. ,  1076,  there  was  a  departure  in  the  reply  from  the 
allegations  of  the  petition,  but  the  reply  was  taken  as  controverted  of  record 
by  consent,  and  it  was  held  that  no  objection  could  be  made  on  appeal 
because  of  the  departure.  This  is  familiar  law,  and  under  the  provision  of 
the  Code  abov»  quott^d  wherever  an  iasue  is  in  fact  made  between  the 
parties,  however  irregular  it  may  be  made,  no  judgment  can  be  set  aside  or 
modified  on  account  of  the  irregularity  in  making  up  the  issue. 

Of  the  cases  cited  in  the  opinion  the  only  one  that  is  at  all  in  point  is  L. 
&  N.  K.  R.  Co.  V.  Copas,  95  Ky.,  460,  but  what  is  said  on  the  subject  in  that 
case  was  purely  obiter,  as  the  case  went  oiT  on  another  ground.  Besides, 
in  that  case,  as  shown  by  the  record,  there  was  simply  an  averment  that  the 
plaintiff's  injuries  "were  received  without  fault  on  his  part. "  The  allegation 
of  the  answer,  therefore,  that  he  failed  to  exercise  ordinary  care  was  uooon- 
troverted,  &nd  thtre  was  no  Issue  in  the  case  on  this  subject.  Here,  there  is 
an  averment  that  he  was  in  the  exercise  of  ordinary  care  at  the  time  of  his 
injury,  and  this  is  by  consent  controverted  of  record,  "'he  rule  now  laid 
down  must,  if  good  law,  be  followed,  not  only  in  negligence  cases,  but  in 
all  cases  where  matter  which  should  have  been  inserted  In  a  later  pleading 
is  put  in  a  i^etition  or  an  amended  petition.  The  effect  of  the  ruling  is  that 
such  matter  in  any  case,  though  controverted  without  objection,  must  be 
passed  over  as  though  there  was  no  allegation  in  the  pleadings  on  the  sub- 
ject. I  can  not  conceive  of  a  better  means  of  misleading  a  litigant  or  de- 
feating justice  than  such  a  rule;  and  feel  assured  that  no  real  precedent  can 
be  found  for  it. 

If  suit  was  brought  on  an  account  and  the  defendant  pleaded  limitation, 
alleging  that  the  i)laintiff's  cause  of  action  did  not  accrue  within  five  years 
before  the  suit  was  brought;  and  the  plaintiff  then  amendcni  his  petition, 
alleging,  among  other  tilings,  that  his  cause, of  action  accrued  within  five 
years  before  the  suit  was  brought,  and  this  was  controverted  of  record  by 
consent,  would  it  be  maintained  that  on  the  pleadings  it  was  conceded  that 
the  action  was  not  brought  within  five  years  after  the  cause  of  action 
accrued?  Or.  if  suit  was  brought  on  a  contract,  and  the  defendant  pleaded 
that  it  was  obtained  by  fraud  and  without  consideration,  and  the  plaintiff 
then  amended  his  petition  and  alleged  that  the  contract  was  not  obtained 
by  fraud,  but  was  fairly  made  in  consideration  of  11,000  cash  paid  by  bini> 
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which  was  the  full  value  of  the  property,  and  this  was  controverted  of 
re€X)rd,  would  it  he  maintained  that  on  the  pleadings  judgment  must  he 
entered  for  the  defendant  hecause  there  was  no  reply  to  the  answer?  Yet 
thle  Is  in  effect  the  case  we  have.  While  none  of  the  cases  cited  are  precisely 
like  this,  they  all  rest  on  the  ground  that  after  trial  and  judgment,  irregu- 
larities in  making  the  Issues  will  be  disregarded. 

An  immaterial  allegation  is  one  that  is  not  pertinent  to  the  case.  It  is 
certainly  new  to  say  that  a  material  allegation  becomes  immaterial  because 
it  is  put  in  an  amended  petition  when  it  should  have  been  put  in  a  reply. 
True,  this  is  an  irregularity,  but  when  the  allegation  is  by  consent  contro- 
verted of  record,  the  irregularity  is  waived.  The  sum  of  the  opinion  is  that 
it  stands  admitted  on  the  face  of  the  pleadings  that  the  intestate  failed  ta 
exercise  ordinary  care,  notwithstanding  the  fact  that  the  parties  had,  by 
consent  of  record,  joined  issue  on  this  subjebt.  How  the  court  can  say  there- 
is  no  issue,  when  the  parties  consented  there  was  such  an  Issue,  I  am  unable^ 
to  comprehend. 

I,  therefore,  dissent  from  the  opinion  of  the  court. 

Judge  Nunn  joins  me  in  this  dissent. 


ifEXSLEY  V.  COMMONWEALTH. 

(Filed  October  26,  If 04— Not  to  be  reported.) 

Criminal  law— Grounds  for  reversal— Where  the  sole  ground  for  a  reversal 
of  this  case  was  an  affidavit  of  one  Russell  that  one  of  the  jurors,  Nim  Har- 
■tey,  whose  mother  was  a  Maclcintosh,  had  a  brother  who  married  a  sister  of 
the  grandfather  of  the  deceased,  and  *'that  it  is  currently  reported  and  gen- 
erally understood  throughout  the  county  that  Granville  Fugate,  another 
juror  herein,  is  related  to  the  said  Spicer,  deceased;  that  Bud  Spicer'a 
mother  was  a  Haddix.  and  that  the  Haddixs  and  Fugates  and  Mclntoshs 
olainied  to  be  kin,"  such  affidavit  does  not  show  a  relationship  between  tha 
jurors  and  the  deceased  by  blood  or  marriage. 

Pollard  &  Red  wine  for  appellant. 

N.  B    Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant  was  indicted  for  the  willful  murder  of  Bud  Spicer  and  waa 
convicted  by  a  petit  jury  of  voluntary  manslaughter,  and  his  punishment 
fixed  at  twelve  years'  confinement  in  the  penitentiary.  The  testimony 
beard  upon  the  trial  has  not  been  brought  up,  and  the  sole  ground  relied  on 
for  a  reversal  is  the  alleged  fact  that  Granville  Fugate  and  Nim  Harvey» 
two  members  of  the  petit  jury  were  related  by  blood  or  marriage  to  the  de- 
ceased, Spicer.  This  contention  is  based  upon  the  following  affidavit:  "A. 
C.  Russel  says  that  he  is  acquainted  with  Nim  Harvey,  one  of  the  jurors, 
«rho  tried  defendant,  John  Hensley,  and  that  he  was  acquainted  wiih  Bud 
Sploer,  the  deceas<»d:  and  that  said  Nim  Harvey  and  the  said  Bud  Spicer 
are  related  by  kinship  as  follows:  That  the  mother  of  Nim  Harvey  was  a 
Mcintosh,  and  that  she  had  a  brother  who  married  a  sister  of  the  grand- 
father of  the  deceased,  Spicer;   and  that  it  is  currently  reported,  and  gen^ 
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orally  understood  through  the  oonnty,  that  QrauTiUe  Fugate,  another  of  the 
Jurors  herein,  is  related  to  the  said  Spicer,  deceased;  that  Bud  Spicer'i 
mother  was  a  Haddiz,  and  that  the  Haddizs  and  Fugates  and  McIntoshsB 
claimed  to  be  akin." 

In  our  opinion  this  affidavit  does  not  show  a  relationship  between  the  jurorg 
named  and  the  deceased  by  blood  or  marriage.  But  aside  from  this  consid- 
eration, the  decision  of  the  trial  court  upon  this  motion  for  a  new  trial  is 
not,  under  section  281  of  the  Criminal  Code,  subject  to  ezoeption  or  reyiew 
>by  this  court. 

Judgment  affirmed. 

THB  H.  T,  CONDE  IMPLEMENT  CO.  v.  GRIGSBY  &  CO. 

(Filed  October  26.  1904— Not  to  be  reported.) 

Sales  of  goods — Fraud— Appellant's  salesman  upon  representing  to  appel- 
lee that  a  certain  kind  of  twine  would  not  be  sold  in  their  territory  that 
«eason,  sold -them  twine  of  another  kind,  but  before  the  shipment  the  drum- 
mer for  the  twine  desired  by  them,  but  which  they  had  been  assured  by  ap- 
pellant's drummer  would  not  be  sold  in  their  territory,  visited  appellee, 
desiring  to  sell  it  the  twine  they  desired,  when  they  cancelled  their  fonuer 
order  and  bought  the  twine  originally  desired.  Held—That  upon  learning  of 
the  fraud  that  had  been  practiced  upon  them  they  had  the  right  to  cancel 
the  order  and  were  not  responsible  for  damages  in  not  carrying  out  the  oon- 
•tract. 

£.  H.  Brown  for  appellant. 

'C.  T.  Atkinson  and  John  S.  Kelly  for  appellees. 

-Appeal  from  Nelson  Circuit  Courc. 

"Opinion  of  the  court  by  Judge  Hobson. 

tDn  December  11,  1000,  appellant's  drummer  obtained  tikm  appellees  at 
Bardstown  an  order  for  10,000  pounds  of  Sissal  twine  at  8  cents  a  pound,  to 
be  delivered  in  May  following.  On  December  IB,  appellees  revoked  the 
order;  but  notwithstanding  this,  appellant  shipped  the  twine  in  May,  and 
appellees  refusing  to  accept  it,  this  action  was  brought  to  recover  dam- 
ages for  breach  of  the  contract.  Appellees  pleaded  that  appellant's  agent 
obtained  the  order  from  them  by  fniud ;  that  for  several  years  they  had 
been  using  Plymouth  twine  and  desired  to  continue  its  use  as  their 
-customers  wanted  it,  but  appellant's  agent  told  them  that  the  twine  job- 
bers had  gone  into  a  trust  whereby  no  Plymouth  twine  would  be  sold 
that  season  in  that  territory,  but  only  tiissal  twine  and  another  brand  which 
they  did  not  desire  to  buy ;  and  that  these  could,  not  be  bought  at  less  (han 
•8  cents  a  pound;  that  these  statements  were  false  and  were  known  by  him 
to  be  false,  but  were  believed  by  them  to  be  true,  and  they  made  their  order 
relying  on  their  truth.  That  on  the  13th  of  December  the  agent  of  the 
Plymouth  Co.  visited  them,  offering  to  sell  them  twine  at  7Vi  oents  a  pound, 
and  they  then  learned  of  the  imposition  that  had  been  practiced  on  them; 
that  thej  thereupon  revoked  the  order  to  appellant  and  bought  the  Plymouth 
4}wine.  Appellant's  agent  denies  making  these  statements  to  them,  bnt  the 
Tveight  of  the  evidence  sustains  the  allegations  of  the  answer,  and  on  final 
liearing  the  circuit  court  entered  judgment  for  the  defendants. 
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Appellant  relies  on  seotlon  8918,  Kentucky  Statutes,  Tvhicb  is  a  part  of  our 
.  antl  trust  law,  forbidding  all  combinations  sucb  as  that  referred  to.  Sec- 
tion 3918  is  as  follows:  ''Any  contract  or  agreement  or  understanding  in< 
violation  of  the  provisions  of  the  preoeeding  sections  of  this  act  shall  be- 
null  and  void;  and  any  purchasers  of  property  or  article,  or  of  any  com- 
modity, from  any  individual,  flim,  company  or  corporation  transacting 
business  contrary  to  the  proceeding  sections  of  this  act,  shall  not  be  liable 
for  the  price  or  payment  of  such  article  or  commodity  or  property,  and  may 
plead  and  rely  on  this  act  ns  a  complete  defense  to  any  suit  for  such  price  or 
paym«*nt.'* 

It  is  urged  for  appellant  that  under  this  section   if  the  representations 
alleged   to  have  been   relied  upon  by  appellees  were  made,  they  showed  that, 
there  was  an  unlawful  combination,  and   that  the  purchasers  of  property 
from    i)ersons  transacting  business  contrary  to  the  provisions  of  the  act 
would  not  be  liable  for  the  price;  but  we  can   not  see  how  this  affects  the- 
case.     If  appellant's  agent  practiced  a  fraud  upon  appellees,  and  by  the 
falsehood  secured  an  order  which  they  would  not  otherwise  have  given  but 
for   the  deception,   the  contract  was  void ;    for  fraud  vitiates  whatever  it 
conches.    Whetheir,  if  the  representations  of  the  agent  had  been  true,  appel- 
lants could  have  been  held  legally  liable  for  the  contract  price  of  the  twine > 
is  not  a  material  inquiry.    They  did  not  in  fact  receive  the  twine.    When 
they  learned  that  a  fraud  had  been  practiced  on  them,  they  exercised  their 
legal  riflfht  to  cancel  th^  order,  and  are  not,  therefore,  responsible  in  dam^ 
ages  for  not  carrying  out  the  contract. 

Judgment  affirmed. 


LOUISVILLE  TOBACCO  WAREHOUSE   CO.  v.  WOOD  &  BUMGARD- 

NER. 

(Filed  October  25,  1904— Not  to  be  reported.) 

Action  to  vacate  judgment — Allegations  of  petition— Failure  to  make^ 
original  procedings  part  of  petition— Civil  Code,  sections  520,  631.  regnlating^ 
proceedings  to  vacate  or  modify  a  judgment,  require  that  they  "shall  be  by 
petition,  verified  by  afiSdavit,  setting  forth  the  judgment,  the  grounds  to 
vacate  or  modify  it,  and  the  defense  to  the  action,  if  the  party  applying  waa 
d«'feiidant. "  They  also  provide  tiiat  a  judgment  shall  not  be  vacated  "until 
It  be  adjudged  that  vhere  is  a  valid  defense  to  the  action  in  which  the  judg- 
nier*t  is  rendered."  Held— Where  the  proceedings  in  the  action  in  which 
the  judgment  complained  of  was  rendered,  are  not  made  part  of  the  petition 
and  are  not  copied  on  the  appeal,  and  from  the  allgations  of  the  petition  we 
can  not  determine  what  was  the  nature  of  the  action  and  precisely  what 
judgrment  was  rendered  in  It,  or  upon  what  the  judgment  wab  based,  and 
are,  therefore,  unable  to  determine  whether  a  valid  defense  to  the  action  ia 
disclosed,  the  circuit  court  properly  sustained  a  demurrer  to  the  petition  a& 
amended. 

Humphrey,  Burnett  &;  Humphrey  and  H.  A.  Watkins  for  appellant. 

jy.  A.  MoCandless.  H.  L.  James  and  R.  L.  Qreene  for  appellees. 

Appeal  from  Hart  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 
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Appellant  filed  in  the  Hart  Circuit  Court  a  petition  against  appellees, 
"which,  so  far  as  material,  is  in  these  words: 

''Plaintiff  says  that  on  the'  10th  day  of  August,  1901,  a  suit  was  filed  in 
this  court  against  it  by  the  defendants  herein,  in  which  it  was  alleged  that 
defendant  had  been  guilty  of  a  breach  of  contract,  which  contract  was  made 
and  entered  into  in  the  county  of  Hart,  State  of  Kentucky. 

*' Secondly,  the  plnintiffs  in  the  suit  referred  to  alleged  that  this  plaintiff 
< defendant  therein)  had  been  guilty  of  a  violation  of  certain  sections  of  the 
Kentucky  Statutes,  commonly  known  as  the  McCain  Law,  whereby  this 
plaintiff  had  rendered  itself  liable  to  the  plaintiffs  in  the  said  suit,  in  the 
sum  of  $450,  penalties,  as  proTideii  in  said  McCain  Law. 

"Plaintiff  states  that  the  summons  in  said  action  was  served  upon  this 
plaintiff,  defendant  therein,  on  the  12th  day  of  August,  1901,  and  that  on 
the  next  morning,  the  13th  of  August,  IWl,  it  delivered  said  summons  to  it5 
^ttornnyg,  Messrs.  Humphrey,  Burnett  &  Humphry,  with  directions  to 
look  after  thn  defense  of  said  suit,  and,  to  that  end,  to  employ  counsel  in 
the  county  of  Hart  to  represent  the  warehouse  company.  ^Plaintiff  says  that 
on  the  13th  day  of  August,  1901,  the  day  after  the  summons  aforesaid  was 
served  on  it,  and  the  very  day  that  said  summons  was  received  by  its  attor- 
neys in  Louisviile,  Messrp.  Humphrey,  Burnett  &  Humphrey,  the  said 
attorneys  wrote  a  letter,  which  was  duly  mailed  in  tlie  United  States  mail 
In  an  envelope  addressed  to  *  Judge  Macey,  Munfordville,  Ky.,'  and  that  on 
the  face  of  said  envelope  there  was  printed  in  large  letters,  •Humphrey, 
Burnett  &  Humphrey,  Louisville,  Ky. ,'  showing  from  whom  said  letter  was 
received,  and  their  postofflce  address.  Plaintiff  says  that  the  Judge  Macey 
so  addressed  was  Judge  W.  J.  Macey,  and  that  he  is,  and  was  at  the  time, 
the  only  Judge  Macey  within  the  town  of  Munfordville,  Ky. ;  that  he  was, 
and  is,  a  reputable,  experienced  attorney  at  law  in  said  county.  Plaintiff 
says  that  said  letter  informed  Judge  Macey  that  a  suit  had  been  brought  in 
Hart  county  against  the  Louisville  Tobacco  Warehouse  Co.,  and  infonned 
him  of  the  style  of  said  suit,  and  requested  him  to  take  charge  of  the  de- 
fense of  said  suit.  Plaintiff  says  that  on  the  14th  of  August,  1901.  the  day 
after  said  lettt^r  was  written  and  mailed  as  above  stjited,  the  member  of  the 
firm  of  Humphrey,  Burnett  &  Humphrey,  who  had  special  and  exclusive 
charge  of  said  matter,  left  the  city  of  Louisviile  on  a  summer  vacation,  and 
did  not  return  to.  the  city  lor  a  little  over  three  weeks,  to  wit:  About  the 
8th  or  10th  of  September,  1901.  that  having  placed  the  defense  of  said  suit 
in  the  hands  of  a  competent,  reliable  and  reputable  lawyer,  no  further 
thought  of  the  case  was  entertained,  until  about  the  both  of  September, 
when  this  plaintiff,  defendant  in  said  suit,  ascertained  that  a  judgment  by 
default  had  been  rendered  in  favor  of  Wood  &  Bumgardner  against  it  in 
the  suit  referred  to.  Plaintiff  says  that  the  letter  aforesaid,  addressed  to 
Judge  Macey  at  Munfordville,  was  never  returned  to  Its  attorneys,  Messrs. 
Humphrey,  Burnett  &  Humphrey,  or  to  either  of  them,  and  that  said  letter 
was  either  received  by  Judge  Macey  and  was  overlooked  or  forgotten  by 
him,  or  was  lost  in  transmission;  that  one  or  the  other  of  these  statements 
is  true,  but  which  one  this  plaintiff  does  not  know,  but  it  believes  that  said 
letter  was  lost  in  transmission  through  the  mail.  Plaintiff  says  that  if  said 
letter  had  been  received  by  Judge  Macey,  he  would  either  have  undertaken 
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the  defense  of  said  action,  and  would  have  prevented  a  default  judgment,  or 
would  have  notified  this  plaintiff  or  its  attorneys,  and  some  other  and 
equally  as  ^ood  an  attorney  would  have  been  selected  to  represent  it.  Plain- 
tiff says  that  it  was  prevented  from  appearing  and  defending  the  said  suit, 
as  above  set  forth,  by  unavoidable  casualty  and  misfortune,  without  any 
fault  on  its  part. 

"Plaintiff  says  that  it  had  a  good  ond  BuflScient  defense  to  the  action 
above  referred  to.  Plaintiff  says,  in  the  first  place,  the  Hnrt  Circuit  Court, 
where  said  suit  was  brought,  had  no  lawful  jurisdiction  of  the  matters  and 
things  in  controversy  in  said  suit,  nor  of  the  person  of  this  plaintiff.  It 
says  that  the  contract,  a  breach  of  which  was  alleged  in  said  suit,  was  not 
made  in  Hart  county,  Kentucky,  but  whatever  tontract  was  mode,  was 
made  in  Jefferson  county,  Kentucky,  and  in  the  city  of  Louisville,  that 
being  the  place  where  this  plaintiff's  chief  office  and  principal  place  of  doing 
business  are. 

"Plaintiff  says  that  no  contract  whatever  was  made  with  Wood  &  Bum- 
gardner,  or  with  either  of  them,  in  regard  to  the  seventeen  hogsheads  of 
tobacco  set  out  in  their  original  suit.  Plaintiff  says  that  Wood  &  Bumgard- 
ner,  without  solicitation  on  this  plaintiff's  part,  voluntarily  shipped  to  it 
the  seventeen  hogsheads  of  tobacco  for  sale  at  public  auction  under  and  in 
accordance  with  the  usual  and  customary  rules  governing  this  plaintiff's 
business. 

"Plaintiff  further  says  that  in  said  suit  Wood  &  Bumgnrdner  undertook 
to  recover  from  this  plaintiff  penalties  provided  in  sections  4799,  48(U  and 
4803  of  the  Kentucky  Statutes,  known  as  the  McCain  Law. 

"Plaintiff  suys  that  the  provisions  of  said  McCain  Law,  ni^d  each  of  the 
sections  above  set  out,  undertake  to  deprive  the  warehouse-?,  including  this 
plaintiff,  of  their  property  without  due  process  of  law,  and  that  the  enforce- 
ment of  said  seccions,  or  the  enforcement  of  either  of  same,  would  have  the 
effect  of  depriving  this  plaintiff  of  the  equal  protection  of  the  law;  that 
■each  of  said  sections  is  contrary  to  the  provisions  of  the  fourteenth  amend- 
ment to  the  Federal  Constitution,  as  well  as  contrary  to  the  Constitution  of 
Kentucky,  and  is,  and  ought  to  be  held,  as  null  and  void.     *    *    * 

"Plaintiff  says  that  under  section  63,  subdivision  1  of  the  Civil  Code,  the 
-circuit  court  of  Jefferson  county  alone  had  jurisdiction  to  render  a  judg- 
ment for  a  penally  or  penalties  recoverable  under  the  McCain  Law.  Plain- 
tiff says  that  by  reason  of  the  joinder  of  said  claim  for  penalties  with  the 
claim  for  damages  for  breach  of  contract,  no  jurisdiction  was  conferred 
upon  the  Hart  Circuit  Court,  as  to  the  claim  for  penalties.     *    *    * 

"Plaintiff  prays  that  the  judgment  rendered  on  the  21st  of  September, 
1901,  and  the  supplemental  judgment  rendered  on  the  27th  day  of  Septem- 
ber, 1901,  be  each  vacated  and  set  aside,  and  that  this  plaintiff  be  allowed  to 
file  its  answer  and  to  take  such  orders  and  ask  such  relief  as  in  law  it  may 
be  entitled  to. " 

The  defendants  filed  a  demurrer  to  the  petition,  and  thereupon  the  plain- 
tiffs filed  the  following  amended  petition  : 

"The  plaintiff,  by  leave  of  court,  amends  its  petition  herein,  and  while 
reiterating  all  the  allegations  of  the  petition,  it  says  further  in  reference  to 
its  defense  to  the  original  action  in  this  court,  that  it  is  untrue  that  the 
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RrofiB  weight  of  the  seventeen  hogsheads  of  tobacco  was  19,086  pounds;  that 
they  personally  saw  said  tobacco  weighed  and  they  acquiesced  in  and  agreed 
to  the  weights  as  reported  in  the  account  of  sales,  and  it  denies  that  said 
Wood  &  Buragardner  wero,  by  this  plaintiff,  unlawfully  or  otherwise,  de- 
prived of  1,888  pounds,  or  any  other  amount,  of  the  value  of  5  cents  per 
pound,  or  of  any  other  value,  and  denies  that  same  was  worth  $69.40.  It 
denies  that  the  tare  of  said  tobacco  was  less  than  8.020  pounds;  denies  that 
it  was  only  2,805  pounds:  denies  that  said  tobncco  was  worth  5  cents  a 
pound,  or  any  other  amount;  denies  that  plaintiff  herein  has  deprived  Wood 
&  Bumgardner  of  315  pounds,  or  any  other  amount,  of  said  tare  weight; 
denies  that  it  was  worth  tlO.76,  or  any  other  amount;  denies  that  the  gross 
p:*oceeds  of  sales  of  said  tobacco  were  1701.45,  or  any  more  than  was  reported 
in  the  account  of  sales;  denies  that  20  cents  per  hogshead  wa^  reasonable 
amount  for  draji^ge  of  said  tobacco,  and  says  that  50  cents  was  a  reasonable 
amount  for  same,  as  charged.  Plaintiff  further  denies  that  it  owes  defend- 
ants $355.93  on  account  of  these  hogsheads  of  tobacco,  or  any  other  sum 
whatever.  Plaintiff  says  that  by  the  law  under  which  Wood  &  Bumgardner 
claimed  damages  and  penalties  in  the  original  action,  this  plaintiff  was 
entitled  to  t2  a  hogshead  fee  for  selling  said  tobacco,  and  that  by  the  judg- 
ment of  the  court,  this  amount  for  selling  each  hogshead  of  tobacco  was  dis- 
tinctly disallowed,  and  no  amount  was  allowed  to  this  plaintiff  as  fees  for 
selling  said  tobacco,  or  any  part  thereof. " 

The  court  sustained  the  demurrer  to  the  petition  and  amended  petition, 
and,  the  plaintiff  falling  to  plead  further,  the  action  was  dismissed. 

Sections  620  and  521  of  the  Civil  Code  regulating  proc(>edings  to  vacate  or 
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modify  a  judgment,  require  that  they  '* shall  be  by  petition,  verified  by 
afSdavit,  setting  forth  the  judgment,  the  grounds  to  vacate  or  modfy  it,  and 
the  defense  to  the  action  if  the  party  applying  was  defendant." 

They  also  provide  that  ^  judgment  Ehall  not  be  vacated  *' until  it  be  ad- 
judged that  there  is  a  valid  defense  to  the  action  in  which  the  judgment  is 
rendered."  The  proceedings  in  the  action  in  which  the  judgment  com- 
plained of  was  rendered  are  not  made  i)art  of  tbe  petition  and  are  not  copied 
on  the  appeal.  All  that  we  know  as  to  the  nature  of  that  action,  or  as  to 
the  judgment  which  was  rendered  in  it,  we  must  learn  from  the  allegations 
of  the  petition  above  quoted.  From  these  allegations  we  can  not  determine 
what  was  the  nature  of  that  action,  or  precisely  what  judgment  was  ren- 
dered in  it.  or  upon  what  the  judgment  was  based.  We  are,  therefore, 
unable  to  determine  whether  a  valid  defense  to  the  action  is  disclosed,  for» 
it  may  be  that,  conceding  the  truth  of  all  that  is  alleged  in  the  petition 
above  quoted,  we  would  reach  the  conclusion  under  the  allegations  of  the 
petition  in  that  case,  if  they  were  before  us,  that  the  judgment  which  the 
court  actually  rendered  was  not  unwarranted,  and  in  no  way  prejudiced  the 
substantial  rights  of  the  appellant.  It  is  true  there  are  in  the  amended 
petition  denials  of  certain  facts,  but  whether  the  denial  of  these  fasts  would 
constitute  a  defense  to  the  action  we  can  not  determine  without  knowing 
what  other  facts  were  alleged  in  the  petition  in  that  case,  and  if  all  the  * 
facts  were  before  us,  it  may  be  that  the  judgment  which  was  rendered  In 
that  case  would  have  been  rendered  had  all  the  facts  stated  in  the  petition 
and  amended  petition  been  before  the  court  at  the  time  that  action  was  tried. 
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In  a  number  of  oases  the  rule  has  been  laid  down  that  the  proceedings  in 
the  old  case  must  be  pleaded  In  full,  or  so  set  out  as  to  give  the  court  the 
substance  of  the  matter,  and  that  regularly  a  copy  of  the  proceedings  should 
be  filed  with  the  pleading.  (Rice  v.  Wyatt,  26  Ky.  Law  Rep.,  1060;  Weir  v. 
Weir.  19  Ky.  Law  Rep.,  9006;  Overstreet  t.  Brown,  28  Ky.  Law  Rep.,  817.) 

As  the  proceedings  in  the  old  case  are  not  so  set  out  as  to  enable  the  court 
to  see  that  a  Talld  defense  was  made  to  that  action,  the  circuit  court  prop- 
erly sustained  the  demurrer  to  the  petition  as  amended.  We  deem  it,  there— 
fore,  unnecessary  to  pass  on  the  other  questions  made  by  counsel. 

Judgment  affirmed. 


NOLEN.  &c.  Y.  HALL. 
(Filed  October  26.  1004 -Not  to  be  reported.) 

1.  Land— Title — Previous  patent— Possession —Equitable  action  — In  anp 
equitable  action  for  land,  brought  under  Kentucky  Statutes,  section  11,  pro- 
Tiding  that  **it  shall  be  lawful  for  any  person  having  both  the  legal  title 
and  possession  of  lands,  to  institute  suit  by  petition  in  equity  in  the  circuit 
court  of  the  county  where  the  lands,  or  some  part  of  them  may  be,  against 
any  other  person  sitting  up  claim  thereto,  and  if  plaintiff  shall  be  able  to 
establish  and  does  establish  his  title  to  said  land,  the  defendant  shall  be 
decreed  to  release  his  claim  thereto,"  where  the  plaintiff  claims  under  a 
patent  of  date  February  16,  188S),  t^nd  the  proof  showed  that  the  land  had 
been  previously  patented  on  March  4,  1845,  the  plaintiff's  patent  was  void 
under  Kentucky  Statutes,  section  4708,  of  chapter  127,  providing  that  "Every 
entry,  survey,  or  patent,  made  or  used  under  this  chapter  shall  be  void  so 
far  as  it  embraces  land  previously  entered,  surveyed,  or  patented." 

2.  Void  patent— Constructive  possession— In  an  equitable  action  brought 
under  Kentucky  Statutes,  section  11  for  land,  the  plaintiff,  as  in  ejectment, 
must  succeed  or  fail,  according  as  he  establishes  his  own  title,  and,  where 
the  patent  under  which  the  plaintiff  claims  is  void,  he  is  not  in  the  con- 
structive possession  thereof;  and.  not  having  the  aotiial  posst-ssion  he  is 
without  title  or  possession,  and  so  is  nut  iu  a  position  to  question  his  ad- 
versary's title  or  right  to  possession. 

H.  C.  Clay  for  appellants. 

R.  L.  Greene  and  W   A.  Black  for  appellee. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee  Hall  filed  this  suit  in  equity,  alleging  that  he  was  the  owner  and 
in  possession  of  a  certain  tract  of  land  on  the  waters  of  Four  Mile  creek  In 
Harlan  county,  and  that  the  appellant  had  entered  upon  it  against  his  will 
and  was  cutting  valuable  timber  from  his  land  doing  him  irreparable  in- 
jury. The  defendant  filed  answer,  setting  up  that  he  owned  a  certain  body 
of  land  which  conflicted  with  the  boundary  described  in  the  plaintiff's  peti- 
tion, denying  the  plaintiff's  title  to  the  land  claimed  by  him  or  his  posses- 
aion  of  It.  Prcof  was  taken  and  on  final  hearing  the  court  decreed  in  favor 
of  the  plaintiff  and  the  defendant  appeals.  The  action  was  brought  under- 
flection  11,  Kentucky  Statutes,  which  is  in  these  words:  "It  shall  and  may 

▼ol.  26—49 
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^be  lawful  for  any  person  having  both  the  legal  title  and  posseesion  of  lands, 
4h)  institute  and  prosecute  suit  by  petition  in  equity  in  the  circuit  court  of 
the  county  where  the  lands  or  some  part  of  them  may  lie,  against  any  other 
person  setting  up  claims  thereto;  and  if  the  plaintiff  shall  be  able  to  estab- 
lished and  does  establish  his  title  to  said  land,  the  defendant  shall  be,  by 
the  court,  ordered  and  decreed  to  release  his  claim  thereto.*' 

The  progf  shows  that  on  March  4,  1846,  a  patent  was  Issued  to  Bojd  Dick- 
inson for  10,000  acres  of  land  which  includes  all  of  the  land  claimed  by  both 
plaintiff  and  the  defendant.  The  defendant  claims  under  James  B.  How- 
ard, who  held  a  title  bond  from  Boyd  Dickinson,  executed  in  the  year  1850. 
Plaintiff  claims  under  a  patent  issued  to  Qreen  Fee  of  date  February  14, 
1889.  He  insists  that  the  title  bond  from  Dickinson  to  Howard  is  void  for 
want  of  certainty  of  description.  The  defendant  insists  that  tho  patent  to 
Fee  is  void  because  the  land  was  embraced  in  the  old  ■  patent  of  Dickinson. 
The  plaintiff  conceding  this,  maintains  that  the  defendant  can  not  make  this 
•question  because,  if  the  title  bond  of  Howard  was  void  for  want  of  certainty, 
he  is  a  mere  trespasser  and  is  in  no  way  connected  with  the  Dickinson 
patent. 

The  proof  leaves  no  question  that  all  the  land  in  controversy  is  embraced 
in  the  older  patent  issued  to  Dickinson.  There  is  no  controversy  in  the  evi- 
dence on  this  subject.  Among  other  things,  section  4708,  Kentucky  Stat- 
utes, provides:  "None  but  vacant  lands  shall  be  subject  to  appropriation 
under  this  chapter.  Every  entry,  survey  or  patent  made  or  issued  under 
this  chapter  shall  be  void,  so  far  as  it  embraces  lands  previously  entered,  sur< 
veyed  or  patented." 

As  all  the  land  embraced  in  the  Fee  patent  was  embraced  in  the  previous 
patent  to  Dickinson,  the  Fee  patent  was  entirely  void.  From  a  void  instru- 
ment no  rights  can  arise  and  by  it  nothing  can  be  conferred.  It  is  a  nullity 
-and  amounts  to  no  more  than  a  piece  of  blank  paper.  (Morgan  v.  Morgan, 
^0  Ky.  Law  Bep.,  100;  Cornett  v.  Combs,  91  Ky.  Law  Bep.,  b37;  Goosling 
v.  Smith,  90  Ky.,  157.) 

The  plaintiff,  therefore,  had  no  title  to  the  land.  Neither  party  showed 
-any  right  to  the  land  by  possession,  for  it  was  timber  land  and  neither  had 
made  a  settlement  on  it  under  his  claim.  It  will  be  observed  that  under 
■section  11,  Kentucky  Statutes,  above  quoted,  it  is  provided:  "If  the  plain- 
tiff shall  be  able  to  establish  and  does  establish  his  title  to  said  land,  the 
•defendant  shall  be,  by  the  court,  ordered  and  decreed  to  release  his  claim 
thereto. ' ' 

The  plaintiff  having  failed  to  establish  his  title  under  the  statute,  no  jndg- 
<roent  in  his  favor  should  have  been  entered.  In  this  character  of  action  as 
■in  ejectment  the  plaintiff  must  succeed  or  fail  according  as  he  establishes 
his  own  title.  If  he  has  no  title  he  can  not  call  the  extraordinary  power  of 
the  chancellor  into  action  for  his  protection.  It  Is  unnecessary,  therefore, 
for  us  to  consider  the  defendant's  title  or  to  pass  upon  his  rights.  If  appel- 
lee Hall  had  title  to  the  land  he  would  be  in  constructive  possession  of  it; 
but  having  no  title  he  is  not  in  constructive  possession;  and  not  having  an 
•actual  possession,  he  is  without  title  or  possession,  and  so  is  not  in  a  posi- 
tion to  question  appellants'  title  or  right  to  possession. 
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Jadgment  reversed  and  cause  remanded,  with  directions  to  dismiss  the 
petition. 


WHITB  V.  LAUREL  LAND  CO.,  &o. 
(Filed  October  20,  1904— Not  to  be  reported.) 

1.  Land — Execution  sale— •Sheriff— Fraud— Motive—Appointing  appraisers 
— Impeaching  return — In  an  action  to  set  aside  a  sale  of  land  made  by  a 
sheriff  under  execution,  on  the  ground  of  fraud  in  the  sheriff  in  having  the 
land  appraised.  Held— That  in  the  absence  of  any  motive  or  purpose  being 
shown  in  the  sheriff  to  practice  fraud,  and  it  appearing  that  the  appraisers 
were  sworn  and  made  the  appraisement,  the  return  of  the  sheriff  and  the 
veport  of  the  appraisers  can  not  he  Impeached,  after  the  lapse  of  nine  years, 
by  the  evidence  of  the  appraisers  which  amounts  to  little  more  than  show- 
ing that  they  have   forgotten  what  was  actually  done  by  them. 

8.  Levy— Return— Where  the  return  ot  the  sheriff  shows  that  he  levied  the 
execution  upon  the  land,  but  does  not  recite  how  he  made  the  levy,  the 
presumption  is  he  made  it  as  required  by  law. 

3.  Notice  of  sale— Sufficiency— Where  the  return  of  the  sheriff  shows  that 
tie  levied  the  execution  on  four  tracts  of  land,  that  he  advertised  the  time, 
place  and  terms  of  sale  at  the  courthouse  door,  and  three  other  public  places 
In  the  vicinity  of  the  land  for  fifteen  days  next  preceding  the  sale,  the  fact 
that  a  small  tract  of  land  Intervened  between  some  of  the  tracts  sold,  Is  not 
«ufflclent  to  show  that  the  nolioes  were  not  placed  at  public  places  in  the 
Tlolnlty  of  the  land.  Evidence  of  the  witnesses  that  they  did  not  see  the 
ooitce  is  of  no  value. 

4.  Qualification  of  appraisers— The  fact  that  one  of  the  appraisers  was 
tinder  twenty-one  years  of  age,  did  not  disqualify  him  to  act  as  appraiser. 

Strother  &  Hardin  for  appellant. 

Lane  &  Harrison  for  appellees. 

Appeal  from  Owsley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

John  G.  McGuire  obtained  a  judgment  in  the  Lee  Circuit  Court  against 
the  appellant,  John  D.  White,  O.  H.  Harrison  and  Vincent  Boerlng  for 
«boat  14,400,  on  which  a  payment  had  been  made  amounting  to  about  13,000. 
An  execution  was  issued  on  the  judgment  directed  to  the  sheriff  of  Owsley 
CQunty  on  November  14,  1894,  and  while  In  full  force  nnd  effect  was  levied 
•on  four  several  tracts  belonging  to  the  appellant,  which  were  sold  to  satisfy 
the  execution.  At  the  sale  the  appellee,  Laural  Land  Co.,  a  corporation, 
became  the  purchaser.  The  sheriff  reported  that  the  sale  of  the  property 
bad  been  properly  advertised  and  had  been  appraised.  Each  tract  of  the 
land  brought  less  than  two- thirds  of  its  appraised  value.  So  far  as  this 
record  shows  the  purchaser  made  no  effort  to  take  possession  of  the  land 
under  the  purchase.  Thus  the  matter  stood  until  in  the  spring  of  1903  when 
tills  action  fvas  instituted  by  the  appellant  to  have  the  proceedings  under 
tUje  exeoujblQn  adjudged  invalid,  and  if  this  could  not  be  done  to  allow  him 
to  redeem  the  land  upon  payment  to  the  purchaser  the  amount  of  the  pur- 
chase money,  Interest  and  costs. 

The  grounds  relied  upon  for  relief  are:   First,  that  the  sheriff  practiced 
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fniQd  in  having  the  property  appraised;  seoond,  that  the  sheriff  did  not 
properly  levy  the  ezeoation ;  third,  that  proper  adverti semen t  was  not  made* 
of  the  sale;  fourth,  that  Adams  Baker,  one  of  the  appraisers,  was  under 
twenty-one  years  of  ai^e  when  he  acted  as  sach. 

So  far  as  this  record  discloses  neither  the  purchaser,  nor  any  of  its  stock, 
holders  or  agents  had  anything  whatever  to  do  witlh  the  selection  of  the  ap- 
praisers.  The  sheriff  seems  to  have  heen  entirely  without  motive  to  have^ 
the  property  appraised  for  less  than  its  actual  value.  The  appraisers  wer& 
selected  without  any  purpose  upon  the  part  of  the  sheriff  to  practice  a  fraud 
upon  the  appellant.  They  took  an  oath  that  they  would  properly  disoharge- 
tbeir  duty  as  appraisers.  They  made  the  appraisement  and  reported  the  re- 
sult. The  sheriff's  testlmooy  tends  to  show  that  they  appraised  the  several 
tracts  of  land.  The  return  of  the  sheriff  and  the  report  of  the  appraiserft 
can  not,  after  the  lapse  of  nine  years,  be  impeached  by  the  evidence  of  the- 
appraisers  which  amounts  to  little  more  than  showing  that  they  have  for- 
gotten what  was  actually  done  by  them.  We  think  the  appellant  failed  to 
sustain  his  charge  that  the  sheriff  was  guilty  of  fraud  in  having  his  prop- 
erty appraised. 

The  sheriff  reports  that  he  levied  the  execution  upon  the  land.    He  does, 
not  recite  how  he  made  the  levy,  but  the  presumption  is  that  he  dtd  it  aa. 
required  by  law.    He  testified  that  he  went  upon   the  several  tracts  and 
made  the  levy,  which  was  one  of  the  ways  to  make  a  levy.    (MoBum^  v. 
Overstreet,  8  B.  M.,  804;  Vallandingham  v.  Worthington  &  Co.,  86  Ky..  88.) 

The  sheriff  reported  in  his  return  that  he  had  advertised  the  time,  place* 
and  terms  of  sale  by  written  notices,  by  placing  one  notice  on  the  courthouse- 
door  and  at  three  other  public  places  in  the  vicinity  of  the  land  for  fifteen 
days  next  preceding  the  sale.  The  appellant  did  not  offer  testimony  tend- 
ing to  impeach  the  return  of  the  sheriff.  He  introduced  evidence  with  the- 
view  of  showing  that  the  location  of  the  tracts  was  such  that  four  notioea 
were  not  sufQcient  to  apprise  the  public  of  the  sale.  Others  testified  that  they 
did  not  see  the  notices.  While  the  appellant  testified  as  to  the  location  of 
the  tracts,  and  that  they  were  separated  so  that  it  would  be  necessary  to  ride 
two  or  three  miles  from  one  to  reach  another  by  a  public  way,  still  on  crofls- 
ezamination  he  would  not  deny  that  between  some  of  the  tract*  of  land  that 
were  sold  there  intervened  a  small  tract  belonging  to  other  people,  which 
showed  the  tracts  sold  were  only  a  short  distance  apart.  There  is  no  evi- 
dence showing  that  the  notices  were  not  placed  at  public  places  In  the 
vicinity  of  the  land.  The  evidence  of  witnesses  that  they  did  not  see  notlcea 
of  the  sale  posted  in  the  vicinity  of  the  land,  was  of  no  value. 

They  were  not  looking  for  them,  besides  nine  years  had  elapsed  from  the 
date  of  sale  until  they  gave  this  testimony. 

Under  section  1682,  Kentucky  Statutes,  a  disinterested  and  intelligent 
housekeeper  of  the  county,  not  related  to  either  party  is  qualified  to  act  aa 
an  appraiser.  The  statute  does  not  require  him  to  be  twenty-one  yean  of 
age  at  the  time  he  acts.  As  Barker  had  the  qualifications  required  by  the 
statutes,  he  was  authorised  to  act  as  an  appraiser.  Having  reached  the 
foregoing  o  inclusions  stated  above,  it  is  unnecessary  to  conslder.the  otber 
questioo0  raised  in  the  ease. 

The  judgment  is  affirmed. 
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MEAD  ▼.  MEAD. 

(Filed  October  36,  1904— Not  to  be  reported.) 

Tenants  in  common— Adyerse  possession— Estoppel— Where  a  father  died 
In  1876,  intestate*  the  owner  of  land,  leaving  a  number  of  children  -and 
•Crrandohildren  who  inherited  his  land,  the  faot  that  two  of  his  children 
tx)ught  out  some  of  the  other  children  and  grandchildren  and  parceled  out 
^be  land  to  each  other,  leaving  a  certain  portion  for  certain  of  the  other 
lieirs,  but  claiming  against  others  whose  existence  or  identity  were  in  doubt. 
Held— That  said  heirs  had  not  lost  their  interest  by  the  adverse  possession 
of  the  appellant,  who,  by  his  pleading  recognized  them  as  heirs. 

D.  D.  Fields'  and  S.  B.  Dlshman  for  appellant. 
Salyer  &  Baker  for  appellee. 
Appeal  from  Letcher  Circuit  Court. 
Opinion  of  the  oourt  by  Judge  Paynter. 

Thomas  Mead,  Sr. ,  a  resident  of  Letcher  county  died  intestate  in  1876. 
Ge  died  seized  and  possessed  of  a  certain  boundary  of  land  in  that  county. 
He  had  fifteen  children,  one  named  Biley  died  before  his  father  without 
Issue,  some  of  tUe  other  children  survived  the  father,  others  died  leaving 
Issue.    So  each  child  and  grandchild  took  his  estate  by  inheritance. 

Some  of  the  children  had  married  and  left  the  State  of  Kentucky  before 
4he  death  of  their  father.  The  appellant,  J.  M.  Mead,  and  the  appellee, 
Albert  Mead,  appear  to  have  conceived  the  idea  of  acquiring  the  interest  of 
'ftheir  brothers,  sisters,  nieces  and  nephews  in  the  land,  and  each  bought  out 
oertain  heirs.  They  then  parcelled  out  the  tract  left  by  their  father.  The 
•appellee  took  one  parcel  and  the  appellant  one  and  they  set  apart  another 
jparcel  for  the  heirs  whose  interest  they  had  not  acquired.  The  appellant 
^and  appellee  made  some  imnrovements  on  their  respective  parcels.  After 
^is  was  done  the  appellee  purchased  the  interest  of  another  heir,  and  took 
possession  with  the  consent  of  the  appellant  of  another  parcel  of  the  land 
-supposed  to  be  about  the  quantity  which  the  heir  whose  interest  he  had  pur^) 
•chased  was  entitled  to  receive.  There  seems  to  have  been  some  lack  of 
JLDowledge  as  to  whether  the  intestate's  children,  Nancy  Mead  (who  inter- 
married with  Jonathan  Justice)  and  Samuel  Mead  were  still  living,  and  if 
-dead,  whether  they  left  issue^  In  1891  it  was  ascertained  to  the  satisfaction 
•of  appellant  and  appellee  that  Samuel  Mead  was  dead  and  had  left  issue, 
thereupon,  they  bought  the  interest  of  his  children  and  took  a  joint  deed  to 
•themselves  therefor.  Subsequently  the  appellee  obtained  a  deed  from  per- 
sons claiming  to  be  the  heirs  at  law  of  Nancy  Justice,  whereupon,  he  asserted 
title  to  his  sister,  Nancy's,  one-fourteenth  interest  in  the  land.  The  appel- 
lant denied  his  right  to  it  and  claimed  that  they  were  not  heirs  of  Nancy 
Justice,  and  furthermore  that  he  took  possossion  of  the  land  which  was  to 
he  held  for  the  heirs  who  had  not  sold  their  interest  and  had  held  it  ad- 
Tersely  to  all  the  heirs,  except  his  brother,  Thomas,  and,  therefore,  the  heirs 
of  Nancy  Justice  had  lost  their  interest  by  virtue  of  his  adverse  i)ossession* 
"The  appellee  denies  these  claims  and  says  they  each  took  possession  of  cer- 
tain parcels  of  it  as  a  matter  of  convenience,  and  that  there  was  no  adverse 
holding,  but  that  there  was  a  constant  recognition  of  all  the  right  of  all  the 
belrs  to  come  and  take  possession  of  their  respective  interest  in  the  land. 


778        ABHLASD,  AC..  8T.  XT.  GO.  T.  HOFFXAV,  BT,  AG. 


n«  mpgetitat  is  gniftmJ  io  th»  I7  the  fact  tkat  as  late  as  1891  the  appeK 
laat  and  appe^lJer^  ivcn^Bijed  tfeas  die  h«trs  of  Samuel  Mead  were  entitled  to 
their  iBSer^sc  and  th^  pxirchaMd  it  and  took  a  joint  deed  therefor.  Asain» 
these  waa  a  scit  fiVd  in  the  Leteher  Climit  Court  lij  one  of  the  heirs  for  a 
partition  of  the  land  left  by  the  tntntate^  When  the  appellant,  bj  pleading- 
aad  by  exeepcicn  to  the  eoaimissicnet''s  report  aald  that  the  hein  of  Samuel 
Mead  and  Nanej  Justice  were  entitled  to  their  interests  In  the  land.  Th» 
court  belcw  held  Nancy  Joatioe's  heirs  had  not  lost  their  riirht  to  the  land 
and  that  the  appellee  was  entitled  thereto,  and  ordered  a  partition  of  the* 
land.  In  that  eonclnsion  we  eoncnr. 
The  jad^ment  is  alilmied. 


ASHLAXD  AND  CATLETTSBURG  STREET  RAILWAY  CO.  T.  HOPF- 

MAN.  BY,  &c 

(Filed  October  »,  190«— Not  to  be  reported. ) 


Action  for  assault  and  battery — Answer— Justification— Borden  of  proof 
— Closing  argument — In  an  action  bj  appellee  against  the  proprietor  of  a 
public  park  for  being  aasanlted  and  foreibly  ejected  therefrom,  the  answer 
of  appellant  alleged  that  appellee,  at  the  time,  lesided  in  a  house  of  ill  famo 
and  her  reputation  for  morals  was  bad,  and.  after  haying  been  at  the  'park. 
on  a  prerioup  occasion  and  acted  improperly,  and.  upon  complaint,  had 
promised  not  to  return,  tut  on  the  occasion  complained  of  in  the  suit,  did 
return  without  appellant^s  knowledge,  and  renewed  her  improper  cx)nduct» 
and  that  a  constable,  at  appellant's  request,  in  the  enforcement  of  the  park 
regulations,  requested  her  to  retire,  which  she  refused  to  do,  when  reason- 
able force  was  used  to  eject  her.  On  the  filing  of  the  answer  the  appellant 
asked  to  take  the  burden  of  proof,  and  also  asked  to  conclude  the  argument 
to  the  jury,  both  of  which  requests  were  refused  by  the  court.  Held — That 
under  the  pleadings  the  appellant  was  entitled  to  the  burden  of  proof  and 
the  closing  argument. 

Thomas  R.  Brown  for  appellant. 

J.  A.  Scott,  R.  S.  Dinkel  and  Proctor  K.  Malin  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  apx)ellee  brought  her  action  by  next  friend  in  the  lower  court  against 
appellant,  in  substance  alleging  in  her  petition  that  appellant  maintained 
and  operated  a  park  known  as  "Clyff side  Park,"  on  its  line  of  road  between 
Ashland  and  Catlettsburg  for  the  benefit  of  the  public  and  its  line  of  road  ;^ 
that  any  person  who  rode  upon  appellant's  street  car  line  and  paid  the  regu- 
lar faro  to  the  park,  entitled  him  to  enter  the  park  and  remain  therein  until 
he  desired  to  leave. 

She  stated  that  she  paid  the  regular  fare  to  the  park,  entered  and  remained 
there  about  one  hour,  together  with  a  great  number  of  men,  women  and 
children  who  had  entered  the  park  for  pleasure  and  as  a  place  of  resort* 
when  appellant's  agents  and  servants  in  charge  of  the  park,  without  anjr 
cause  therefor,  and  without  fault  on  her  part,  willfully  assaulted  her  hy 
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oatohlDg  hold  of  her  arm  nnd  hands  In  a  rough  and  violent  manner  and 
forcibly  and  violently  ejected  her  from  the  park  and  refused  to  allow  her  to 
remain  therein ;   that  by  reason  thereof  her  hands  and  arms  were  bruised 
and  Injured  which  caused  her  to  suffer  great  pain  and  mental  anguish  and. 
greatly  humiliated  and  degraded  her,  to  her  damage  in  the  sum  of  95,000. 
^he  appellant  answered,  denying  each  and  every  allegation  of  the  petition. 
After  the  jury  was  empaneled,  but  before  the  introduction  of  any  proof,  the- 
court  permitted  appellant  to  withdraw  the  answer  and  substitute  another,, 
in  which  appellant  in  substance  stated  that  it  did  operate  and  maintain  this, 
park,  as  stated  by  appellee,  and  that  she  had  imid  the  price  which  entitled 
her  to  enter  therein  and  then  continued,  that  the  appellee  then  resided  in  » 
house  of  ill-fame  and  that  her  reputation  was  bad  for  morals,  and  shortly 
before  her  removal  complained  of  she  had  been  at  the  park  and  had  been^ 
associating  with  the  leader  of  the  band  of  musicians  then  in  the  service  of 
the  appellant  at  the  park  for  the  supply  of  music  for  the  entertainment  of 
its  patrons  and  prevented  him  from  discharging  his  duty  to  it;  that  her 
conduct  was  such  as  to  be  objectionable  to  appellant  and   improper  and 
suggestive  of  impurity  and  on  account  thereof  was  a  subject  of  complaint  to 
It  by  its  patrons;  that  she  then  agreed  not  to  come  to  the  park  again,  but 
on  the  occasion  complained  of  she  did  come  to  the  park,  without  the  knowl- 
edge of  the  appellant,  and  renewed  her  association  and  conduct;  that  a  con- 
stable of  the  county  in  which  the  park  is  situated,  at  the  request  of  appel- 
lant in  the  enforcement  of  the  park  regulations,  did  request  the  appellee  to 
retire  from  the  park,  which  she  refused  to  do,  when  such  force  as  was  rea- 
sonable therefor  was  used  by  him  to  remove  her.  and  whatever  injuries  sho 
received  were  the  result  of  her  own  conduct  and  resistance. 

On  the  filing  of  this  answer,  appellant  asked  to  t-ake  the  burden  of  proof 
and  offered  to  introduce  Its  evidence  first.  The  lower  court  refused  this  mo- 
tion and  permitted  appellee  to  take  the  burden,  to  which  appellant  objected 
and  excepted.  After  the  evidence  was  heard,  appellant  asked  to  be  allowed 
to  conclude  the  argument  to  the  jury,  which  motion  was  likewise  refused 
and  appellant  excepted.  The  jury  returned  a  verdict  in  favor  of  appellee 
for  1600  and  appellant  has  appealed.  The  transcript  does  not  contain  the 
evidence  produced  on  the  trial.  The  petition  states  a  cause  of  action  and 
the  only  question  before  us  on  this  appeal  is,  whether  the  lower  court  erred 
in  refusing  appellant  the  burden  of  proof  and  the  ooncludlng  argument  to 
the  jury. 

Section  526,  Civil  Code,  provides:  "The  burden  of  proof  in  the  whole 
action  lies  on  the  party  who  would  be  defeated  if  no  evidence  was  given  on. 
either  side." 

Section  817,  subsection  6,  provides:  *'In  the  argument,  the  party  having 
the  burden  of  proof  shall  have  the  conclusion  and  the  adverse  party  the- 
opening. " 

This  court,  in  the  cases  of  Koyal  Insurance  Co.  v.  Schwlng,  Surviving 
Partner,  87  Ky.,  410;  Firemen's  Insurance  Co.  v.  Same,  10  Ky.  Law  Bep.^ 
88S;  Crabtree  v.  Atchinson,  93  Ky.,  888, 'and  Lucas  v.  Hunt.  91  Ky.,  279,  has- 
decided  that  a  denial  of  the  concluding  argument  to  a  person  who  has  the 
burden  of  proof,  is  a  reversible  error. 
In  our  opinion  the  substituted  answer  of  appellank  in  effect  confessed  the 
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mllegatlooa  of  the  petition  and  sought  to  avoid  the  consequenoea  of  the  acti 
of  its  agents  and  serrants  by  showing  that  her  immoral  and  improper  oon- 
dnct  on  the  occasion  mentioned,  was  a  sufficient  excuse  for  her  ejection  from 
the  park.  In  view  of  this  conclusion  it  necessarily  follows  that  appellant 
would  have  been  defeated  if  no  evidence  had  been  introduced  on  the  trial 
«nd,  therefore,  the  appellant  was  entitled  to  the  burden  of  proof  and  tbo 
•concluding  argument. 

For  these  reaaons  the  judgment  of  the  lower  court  is  reversed  and  the 
<»inae  remanded  for  further  proceedings  consistent  herewith. 


CITY  OF  COVINGTON  v.  BOSTWICK. 
(Filed  October  9^  1904— Not  to  be  reported. ) 

1.  Continuance— Discretion  of  court— Where  it  is  shown  that  a  suit  was 
filed  November  18,  1909,  placed  on  the  trial  docket  April,  1908,  and  on  No- 
vember 18  set  for  trial  on  November  17,  and  tried  November  18,  1903,  which 
was  Wednesday,  that  appellant's  attorney  was  absent  from  the  city  on  Mon- 
day and  part  of  Tuesday,  but  was  present  at  the  trial,  and  that  all  the  wit- 
nesses for  whom  snbpoBnas  were  issued  were  present,  except  Mrs.  Kissinger, 
and  the  aflSdavit  of  what  she  would  prove  was  read  to  the  jury,  there  was 
no  abuse  of  the  discretion  of  the  trial  court  in  refusing  a  continuance. 

8.  Attorney— Improper  language  to  the  jury— The  following  language  of 
plaintiff's  attorney  to  the  jury  was  objected  to:  ''Why  are  not  the  Kissin- 
{^rs,  father  and  son,  who  live  next  door  to  the  plaintiff,  and  in  front  of 
whose  house  this  woman  fell,  not  here  on  the  trial?  Why  is  the  superin- 
tendent of  public  works  not  here  at  this  trial?  Can  the  city  solicitor  answer 
why  he  has  not  had  these  people  here  to  testify  in  this  case?  Why?  Because 
lie  knows  if  they  were  here  they  could  not  help  testifying  that  this  large 
and  dangerous  hole  was  in  the  sidewalk."  Whilst  the  language  of  the  attor- 
ney was  not  strictly  warranted  by  any  evidence  in  the  case  itr  is  wholly  im- 
probable that  a  jury  would  have  attached  any  importance  to  such  remarks, 
and  it  furnishes  no  sufiScient  ground  for  a  reversal. 

8.  Newly- discovered  evidence— Newly-discovered  evidence  that  is  merely 
•cumulative,  and  which  could  have  been  secured  by  reasonable  dillgenoe,  is 
not  suflBcieut  to  authorize  a  new  trial. 

4.  Admonition   to  jury— ''Hopelessly  hung"— The  following  admonition 
given  by  the  court  to  the  jury  when  about  to  hang,  was  complained  of,  viz.  : 
'*!  am  informed  by  the  sheriff  that  you  express  an  opinion  that  you  can  not 
4igree  on  a  verdict.    I  want  to  call  your  attention  to  the  fact  that  an  issue 
such  as  this,  in  this  case,  is  to  be  determined  by  some  jury,  that  is  the  only 
^way  provided  by  the  laws  ol  Kentucky  that  such  an  issue  can  be  decided. 
-So,  if  yon  gentlemen  fail  to  decide  it,  some  other  jury  must  hereafter  do  it. 
ITou  know  tVat  every  trial  uf  a  case  of  this  kind  involves  expense  and  loss 
-of  time  to  the  parties,  and  to  the  Commonwealth,  so  that  it  is  important 
that  you  should  reach  a  verdict  if  you  can  properly.    I  don't  ask  any  mem- 
ber of  the  jury  to  sacrifice  his  conscience  or  judgment,  but  I  do  urge  you  to 
do  all  you  can  to  reach  a  verdict  without  any  violation  of  your  judgment  or 
•conscience.    I  ask  you  to  put  aside  all  considerations  except  those  of  trying 
to  arrive  at  the  truth  and  right  of  the  matter,  without  any  private  opinion 
or  any  like  influencing  the  jury  at  all,  but  to  fully  realize  your  position  as 
Jurors,  and,  having  in  view  the  rights  of  the  parties,  and  their  interest  and 
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that  of  the  Common  wealth,  make  every  effort  that  yon  can  within  the  limits 
I  have  mentioned  to  reach  a  verdict.  I  will  a  sis  yon  in  the  light  of  what  I 
have  said  to  you  to  again  consider  the  case  and  see  if  yon  can  reach  a  ver- 
ilict  properly.  I  don't  mean  to  attempt  to  try  to  force  the  jury  to  do  it»  or 
to  try  to  force  a  verdict  by  keeping  you  together  at  inconvenience  to  your 
selves.  If  you  find  yon  can  not,  after  a  fair  consideration,  reach  a  verdict 
then  you  will  be  discharged  from  the  consideration  of  the  case.  In  my 
t)pinion  that  is  the  only  kind  of  verdict  that  should  be  reached,  and  I  have 
never  attempted  and  don't  attempt  now,  to  use  any  coercive  methods  with 
the  jury,  but  X  put  to  you  the  importance  of  trying  to  reach  a  verdict.  If 
you  can  not  agree,  let  me  know  and  I  will  discharge  you  from  the  further 
consideration  of  the  case."  Even  if  it  be  true,  as  appellant  alleges,  that  up 
to  the  time  of  this  admonition  to  the  jury,  that  it  was  * 'hopelessly  hung,'* 
^e  can  not  find  anything  in  the  statement  that  is  objectionable. 

6.  Admonition  by  court— The  following  admonition  given  by  the  court  to  the 
jury  at  the  time  of  the  reading  of  the  affidavit  for  a  continuance  is  complained 
of,  viz. :  * 'Gentlemen  of  the  jury,  the  defendant,  city,  wanted  a  continuance  of 
the  trial  because  of  the  absence  of  a  witness.  Under  the  law  he  was  allowed  to 
^So  into  the  trial  with  the  privilege  of  reading  that  written  statement  of  what 
the  witness  would  say  if  here.  It  isn't  taken  as  true,  but  simply  is  a  state- 
ment of  what  the  witness  would  testify  if  present.  The  jury  Is  to  give  that 
the  same  weight  and  consideration  it  will  the  testimony  of  other  witnesses, 
believe  it  or  not,  as  you  please.  It  is  the  deposition  as  to  what  she  would 
say  if  she  was  here,  but  it  is  not  to  be  taken  as  trpo;  the  jury  will  believe 
It  or  not  as  the  testimony  of  any  other  witness."  Held— Under  our  system 
of  instructing  juries  they  should  be  left  to  weigh  the  evidence  and  draw 
their  own  conclusions,  and  we  are  inclined  to  think  the  language  was  ob- 
jectionable, but  not  sufficiently  so  to  reverse  the  qase.  Nor  do  we  think  the 
«zplanation  of  the  instructions  given  to  the  jury  in  response  to  a  request  of 
one  of  the  jurors,  is  ground  for  complaint. 

F.  J.  Han  Ion  for  appellant. 

B.  F.  Qraziani  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  action  was  instituted  by  the  appellee,  Fannie  Bostwick,  against  the 
appellant,  the  city  of  Covington,  to  recover  damages  for  personal  injuries 
occasioned  by  a  defective  sidewalk.  She  alleges  in  substance  that  while  she 
was  walking  on  the  west  side  of  Scott  street  she  stepped  into  a  hole  in  the 
sidewalk  and  by  reason  thereof  fell,  which  fall  resulted  in  dislocating  her 
right  hip,  knee  cap,  spraining  her  ankle,  and  injuring  her  spine,  and  in 
oonsequence  of  these  injuries  her  left  leg  was  shorter  than  her  right,  and 
ebe  had  been  rendered  a  permanent  cripple.  The  city  answered,  denying 
the  allegations  of  the  petition,  and  pleading  contributory  negligence.  A 
jury  trial  resulted  In  a  verdict  and  judgment  for  the  plaintiff,  and  the  city 
has  appealed. 

The  principal  errors  complained  of  upon  the  appeal  are:  First,  that  the 
<X)urt  erred  in  refusing  to  grant  appellant  a  continuance.  The  motion  for  a 
oontinuance  was  supported  by  the  affidavit  of  the  attorney  for  appellant, 
and  was  based  upon  two  grounds:  First,  that  he  had  not  had  time  to  pre- 
pare the  case  for  trial  because  of  his  absence  from  the  city  for  several  days 
preceding  the  day  on  which  it  was  assigned  for  trial ;  and,  second,  because 
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of  the  absence  of  Mrs.  Kisseni^r,  who  resided  in  the  dwelling  house  in  front 
of  which  the  accident  was  alleged  to  have  happened,  and  by  whom  it  was 
recited  in  the  affidavit  that  he  could  prove  that  there  was  no  hole  in  the 
sidewalk,  but  that  it  was  covered  with  ice;  and  that  the  plaintiff's  fall  was 
occasioned  by  the  ice,  and  not  by  any  hole.  The  record  discloses  that  this 
action  was  instituted  on  the  18th  of  November.  1902;  that  it  was  placed  on 
the  trial  docket  April  23,  1903,  and  was  set  on  the  13th  of  November  for  trial 
on  the  17th  of  November,  but  was  not  actually  tried  until  the  18th  of  No- 
vember, 1908,  which  was  on  Wednesday.  Appellant's  counsel  was  absent 
from  the  city  on  Monday  and  a  part  of  Tuesday,  but  was  present  at  the 
trial,  and  all  of  the  witnesses  for  whom  subpoenaes  had  been  issued  were 
present,  except  the  witness,  Mrs.  Kissenger.  and  the  affidavit  of  appellant's 
counsel  as  to  what  she  would  prove  was  permitted  to  be  read  to  the  jury  as 
provided  by  section  815  of  the  Civil  Code.  We  think  there  was  no  abuse  of 
discretion  by  the  trial  court  in  Its  refusal  to  grant  a  continuance.  (M.  &  L. 
B.  B.  Co.  V.  Herrick,  76  Ky..  182.) 

The  next  ground  of  complaint  is  that  plaintiff's  attorney,  in  addressing 
the  jury,  used  these  words:  ''Why  are  the  Kissengers,  father  and  son,  who 
live  next  door  to  the  Bostwicks,  and  in  front  of  whose  house  this  woman 
fell,  not  here  at  this  trial?  Why  is  the  superintendent  of  public  works, 
Frank  Droste,  not  here  at  this  trial?  Can  the  city  solicitor  answer  why  he 
has  not  had  these  people  here  to  testify  in  this  case?  Why?  Because  he 
knows  that  if  they  were  here  they  could  not  help  testifying  that  this  large 
and  dangerous  hole  was  in  the  sidewalk,"  which  was  objec^ted  to  at  the  time. 
Whilst  the  language  of  plaintiff's  attorney  was  not  strictly  warranted  by 
any  evidence  in  the  case,  it  is  wholly  improbable  that  a  jury  would  have 
attached  any  importance  to  such  remarks,  and  if  a  jury  trial  is  to  be  set 
aside  in  every  case  for  this  sort  of  license  on  the  part  of  counsel,  very  few 
trials  would  stand.  In  our  opinion,  it  furnishes  no  sufficient  ground  for  a 
reversal  of  the  judgment. 

Counsel  for  appellant  also  filed  affidavits  of  W.  S.  and  Charles  E.  Kissen- 
ger, who  occupied  the  dwelling  house  in  front  of  which  the  accident  oc- 
curred, AS  newly- discovered  evidence,  in  his  motion  for  a  new  trial.  They 
say  in  substance  in  these  affidavits  that  the  sidewalk  was  in  good  condition 
at  the  time  of  the  accident.  The  testimony  of  these  witnesses  would  have 
been  only  cumulative  and  undoubtedly  could  have  been  secured  by  reason- 
able diligence  between  the  date  of  the  institution  of  this  suit  and  the  trial 
thereof. 

"It  is  a  general  rule  that  a  new  trial  should  not  be  granted  upon  the  sole 
ground  of  a  discovery  after  verdict  of  parol  testimony  concerning  a  point 
litigated,  or  a  fact  known  to  a  party  at  the  trial,  because  the  converse  of 
this  rule  would  open  a  wide  field  for  unfairness  and  subornation,  and  would 
tend  to  protract  litigation,  and  render  it  not  only  uncertain,  but  almost  in* 
terminal)le. "  (McFarland's  Adm'r  v.  Clark,  89  Ky.,  I89;  Commonwealth 
V.  Hardcraft,  69  Ky.,  91;  McConnel's  Adm'r  v.  Ficklen,  7  Ky.,  4U;  Coohran 
V.  Tatum,  19  Ky.,  404.) 

Fourth.  It  is  complained  that  the  trial  court,  after  the  submission  of  the 
case  to  the  jury,  and  when  it  was  probable  that  they  would  fail  to  agree, 
and  not  render  a  verdict,  was  unduly  strenuous  in  the  following  admonitioxk 
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to  them  to  render  a  verdict:  ''I  am  informed  by  the  sheriff  that  you  ezpresck 
an  opinion  that  you  oan  not  agree  on  a  verdict.    I  want  to  call  your  atten-. 
tion  to  the  fact  that  an  issue  such  as  this  in  this  case  is  to  be  determined  by^ 
some  jury,  that  is  the  only  way  provided  by  the  laws  of  Kentucky  that  sucb^ 
an  issue  can  be  decided.    So  if  you,  gentlemen,  fail  to  decide  it,  some  others 
jury  must  hereafter  do  it.    You  know  that  every  trial  of  a  case  of  this  kind 
Involves  expense  and  loss  of  time  to  the  {larties  and  to  the  Commonwealth  ». 
so  that  it  is  important  that  you  should  reach  a  verdict  if  you  can  properly. 
I  don't  ask  any  member  of  the  jury  to  sacrifice  his  conscience  or  judgment  k 
but  I  do  urge  you  to  do  all  you  can  to  reach  a  verdict  without  any  violation, 
of  your  judgment  or  conscience.    I  ask  you  to  put  aside  all  considerations^ 
except  those  of  trying  to  arrive  at  the  truth  and  right  of  the  matter  without, 
any  private  opinion  or  any  like  influencing  the  jury  at  all,  but  to  full3r 
realize  your  position  as  jurors,  and  having  in  view  the  rights  of  the  parties,^ 
and  their  interest  and  that  of  the  Common  wealth,  make  every  effort  you 
can  within  the  limits  I  have  mentioned  to  reach  n  verdict.    I  will  ask  yoi> 
in  the  light  of  what  I  have  said  to  you  to  again  consider  the  case  and  gee  ir 
you  can  reach  a  verdict  profierly.    I  don't  mean  to  attempt  to  try  to  force^ 
the  jury  to  do  it,  or  to  try  to  force  a  verdict  by  keeping  you  together  at  in-, 
convenience  to  yourselves.    If  you  find  you  oan  not,  after  a  fair  considera- 
tion, reach  a  verdict,  then  you  will  be  discharged  from  the  ccneideration  ot 
the  case.    In  my  opinion  that  is  the  only  kind  of  verdict  that  should  b&> 
reached,  and  I  have  never  attempted,  and  don't  attempt  now,  to  use  any< 
coercive  methods  with  the  jury,  but  I  put  to  you  the  importance  of  trying> 
to  reach  a  verdict.    If  you  oan  not,  let  me  know,  and  I  will  discharge  you, 
from  the  further  consideration  of  the  case. ' ' 

Even  if  it  be  true,  as  appellant  alleges,  that  up  to  the  time  of  this  admoni-. 
tion  to  the  jury,  it  was  hopelessly  hung,  we  can  not  find  anything  in  the. 
statement  which  is  objectionable.     (Shely  v.  Shely,  20  Ky.  Law  Bep.,  1032; 
Thompson  Trials,  sections  2302  and  2303. ) 

'  The  fifth  ground  of  complaint  is  that  the  court  erred  to  defendant's  preju- 
dice in  the  following  admonition  which  was  given  to  the  jury  at  the  time, 
the  affidavit  for  a  continuance  was  read  to  them  :  ^'Gentlemen  of  the  jury,. 
the  defendant,  city,  wanted  a  continuance  of  the  trial  because  of  the  absence^ 
of  a  witness.     Under  the  law  he  was  allowed  to  go  into  the  trial  with  the. 
privilege  of  reading  that  written  statement  of  what  the  witness  would  say- 
if  here.    It  isn't  taken  as  true,  but  simply  is  a  statement  of  what  the  wit- 
ness would  testify  to  if  present.    The  jury  is  to  give  that  the  same  weight, 
and  consideration  it  will  the  testimony  of  other  witnesses,  believe  it  or  not,, 
as  you  please.    It  is  the  deposition  of  the  witness  as  to  what  she  would  say 
if  she  was  here,  but  it  is  not  to  be  taken  as  true;  the  jury  will  believe  it  or« 
Dot  as  the  testimony  of  any  other  witness. " 

Under  our  system  of  instructing  juries,  they  should  be  left  to  weigh  th&« 
evidence  and  draw  their  own  conclusions  therefrom,  and  we  are  inclined  to^ 
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L  FiJiB^  miwdate  Xoiiofr— WaHCT^AItbough  bo  aodee  of  tiie  llliiis  of  a 
maBdaw  was  ^treB,  wLexv  it  waa  done  Ib  opoi  eoort,  wbere  the  trial  was 
not  bad  U,t  ax  nioBtba  tbereafter,  and  apppUante  appealed  io  open  conit 
mod  made  a^tfnkl  motioos  io  tbe  actioB,  tbe  acts  of  making  motions  were  a 
wairer  of  tbe  filing  of  tbe  mandateL 

2.  Evidenoe— RTidencp  of  ^ipeJiee  to  tbe  effect  tbat  tbe  elerator  wbere  his 
-iojariefs  wen;  sustained  was  dfefectire  and  oBsafe,  and  bad  fallen  before  this 
accident  in  tbe  presence  of  appe ilants,  was  competent  as  sbowing  tbal  ap- 
f>e]lants  bad  actual  knowledge  of  the  condition  of  die  elevator. 

Farber  &.  Jackson  for  appellants. 

B.  F.  Graziani  for  appellee. 

Appeal  from  Kenton  Circoit  Court. 

Opinioij  of  the  coort  by  Judge  Xnnn. 

This  is  tbe  second  appeal  in  this  case,  tbe  former  opinion  being  in  £6  Ky, 
Law  Bep.,  56.  On  the  return  of  the  cause  to  the  lower  court  it  was  a^ain 
tried  and  the  appellee  recovered  n  judgment  against  appellants  for  the  Bum 
of  $500,  and  they  have  appealed. 

The  appellaiite  assign  several  errors  upon  which  they  ask  a  reversal.  The 
first  is.  that  the  appelJee  failed  to  give  notice  of  the  filing  of  tbe  mandate 
required  by  section  761  of  the  Code;  second,  that  no  cause  of  action  was  ever 
stated  in  the  petition;  third,  because  the  \erdlct  was  excessive;  fourth, 
because  incompetent  evidence  was  admitted  by  the  court,  over  the  objection 
and  exception  of  appellants,  relating  to  other  accidents  claimed  to  have 
occurred  on  the  elevator,  and  which  were  not  connected  with  the  accident 
«ued  for  in  that  there  was  no  showing  that  the  elevator  had  not  been  re- 
paired between  the  time  of  these  accidents  proven  and  the  one  complained 
of.  It  is  true,  as  appears  from  the  record,  that  the  appellee  failed  to  give 
•notice  of  the  filing  of  the  mandate,  but  the  record  also  shows  tbat  tbe  man- 
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date  was  filed  io  open  court  and  that  the  trial  was  not  had  for  six  months, 
thereafter  and  in  the  meantime  appellants  appeared  In  open  oourt  and  en  -^ 
tered  several  motions  in  the  action.  After  these  inotions  and  after  the  case, 
had  been  set  for  trial  on  a  day  fixed,  then  appellant  for  the  first  time  moved 
that  the  order  fixing  the  day  of  trial  bo  set  aside  because  the  notice  of  the 
flling  of  the  mandate  had  not  been  given.  The  oourt  overruled  this  motion », 
but  fixed  another  day.  The  trial  was  entered  into  without  further  objeo. 
tion,  and  it  appears  that  a  fair  and  full  hearing  was  given  the  parties. 

In  our  opinion  the  acts  of  appellants  in  entering  and  making  thege  mo-, 
tions  was  a  waiver  of  the  notice  of  the  filing  of  the  mandate.  The  i>etitioix 
was  suflBcient,  but  even  if  it  was  not,  that  question  is  res  adjudicata  by  the. 
former  opinion  herein.  On  the  triiil  appellee  intffoduced  evidence  that  the^ 
elevator  was  defective  and  unsafe,  and  that  by  reason  of  the  defects  it  had 
fallen  once  or  twice  prior  to  his  injury  in  the  presence  of  appellants.  This^ 
Iiroof  was  introduced  to  show  that  appellants  had  actual  knowledge  of  the^ 
unsafe  and  dangerous  condition  of  the  elevator.  The  appellants  complain, 
because  the  court  permitted  this  evidence,  when  the  appellee  did  not  show 
that  appellants  had  failed  to  repair  the  elevator  between  the  time  of  these^ 
aocidents  and  the  time  of  the  one  in  which  appellee  received  his  injuries.^ 

We  are  of  the  opinion  that  the  court  did  not  err  in  this.    The  proof  showed 
that  the  defects  at  the  time  of  the  injury  were  the  same  as  at  the  time  of^ 
the  previous  accidents.    It  was  competent  for  the  reason  also  that  this  ele- 
vator was  owned  and  in  the  possession  of  appellants  during  all  this  time« 
and  the  facts  with  reference  to  its  condition  were  peculiarly  within  their 
knowledge,  and  if  repairs  had  been  made  within  the  time  referred  to,  It  wa& 
within  the  power  of  appellants  to  introduce  such  evidence.    It  did  not  de- 
volve upon  the  appellee  to  prove  that  they  did  not  make  the  repairp.    The 
facts,  as  shown  by  this  record,  are  about  the  same  as  those  shown  by  the 
record  on  the  former  appeal,  and  in  our  opinion  the  verdict  is  not  excessive.. 

Wherefore,  the  judgment  of  the  lower  court  is  afSrmed. 


FINNEY  V.  COMMONWEALTH. 
(Filed  October  26,  1904— Not  to  be  reported.) 

1.  Criminal  law—Instructions— Upon  the  trial  of  appellant  charged  with  the« 
murder  of  Glymer  whom  he  was  undertaking  to  deliver  to  the  authoritieSs 
of  Hart  county  for  the  purpose  of  becoming  relieved  of  bail  bonds  he  was. 
surety  upon  for  Clymer,  when  upon  the  latter's  attempt  to  leave  him,  ap- 
pellant shot  and  killed  him,  the  proof  showed  appellant  was  weak  physically, 
had  been  paralyaed,  that  deceased  had  had  an  opportunity  to  arm  himself 
and  appellant  testified  that  he  believed  him  to  be  armed  and  was  about  ta 
attempt  to  shoot  him. 

9.  Instructions— The  omission  of  the  words,  '^sudden  ajfray"  in  an  \n^ 
stmction  upon  manslaughter,  and  the  use  of  the  words,  ''and  upon  consld-. 
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Rro88  weight  of  the  seventeen  hogsheads  of  tcbacoo  was  19,986  pounds;  that 
they  personally  saw  said  tobacco  weighed  and  they  acquiesced  in  and  agreed 
to  the  weights  as  reported  in  the  account  of  sales,  and  it  denies  that  said 
Wood  &  Bumgardner  were,  by  this  plaintiff,  unlawfully  or  otherwise,  de- 
prived of  1,388  pounds,  or  any  other  amount,  of  the  value  of  6  cents  per 
pound,  or  of  any  other  value,  and  denies  that  same  was  worth  169.40.  It 
denies  that  the  tare  of  said  tobacco  was  less  than  8.020  pounds;  denies  that 
it  WAS  only  2,805  pounds:  denies  that  said  tobncco  was  worth  6  cents  a 
pound,  or  any  other  amount;  denies  that  plaintiff  herein  has  deprived  Wood 
&  Bumgardner  of  315  pounds,  or  any  other  amount,  of  said  tare  weight; 
denies  that  it  was  worth  tlO.75,  or  any  other  amount;  denies  that  the  gross 
p:*oceeds  of  sales  of  said  tobacco  were  1791.46,  or  any  more  than  was  reported 
in  the  account  of  sales;  denies  that  20  cents  per  hogshead  was  reasonable 
amount  for  drayiige  of  said  tobacco,  and  says  that  60  cents  was  a  reasonable 
amount  for  same,  as  charged.  Plaintiff  further  denies  that  it  owes  defend- 
ants $855.93  on  account  of  these  hogsheads  of  tobacco,  or  any  other  sum 
whatever.  Plaintiff  says  that  by  the  law  under  which  Wood  &  Bumgardner 
claimed  damages  and  penalties  in  the  original  action,  this  plaintiff  was 
entitled  to  82  a  hogshead  fee  for  selling  said  tobacco,  and  that  by  the  judg- 
ment of  the  court,  this  amount  for  selling  each  hogshead  of  tobacco  was  dis- 
tinctly disallowed,  and  no  amount  was  allowed  to  this  plaintiff  as  fees  for 
selling  said  tobacco,  or  any  part  thereof." 

The  court  sustained  the  demurrer  to  the  petition  and  amended  petition, 
and,  the  plaintiff  falling  to  plead  further,  the  action  was  dismissed. 

Sections  6S0  and  621  of  the  Civil  Code  regulating  proceedings  to  vacate  or 
modify  a  judgment,  require  that  they  *' shall  be  by  petition,  verified  by 
affidavit,  setting  forth  the  judgment,  the  grounds  to  vacate  or  modfy  it,  and 
the  defense  to  the  action  if  the  party  applying  was  defendant." 

They  also  provide  that  9  judgment  shall  not  be  vacated  '* until  it  be  ad- 
judged that  there  is  a  valid  defense  to  the  action  in  which  the  judgment  Is 
rendered."  The  proceedings  in  the  action  in  which  the  judgment  com- 
plained of  was  rendered  are  not  made  part  of  the  petition  and  are  not  copied 
on  the  appeal.  All  that  we  know  as  to  the  nature  of  that  action,  or  as  to 
the  judgment  which  was  rendered  in  it,  we  must  learn  from  the  allegations 
of  the  petition  above  quoted.  From  these  allegations  we  can  not  determiae 
what  was  the  nature  of  that  action,  or  precisely  what  judgment  was  ren- 
dered in  it.  or  upon  what  the  judgment  was  based.  We  are,  therefore, 
unable  to  determine  whether  a  valid  defense  to  the  action  is  disclosed,  for, 
it  may  be  that,  conceding  the  truth  of  all  that  is  alleged  in  the  petition 
above  quoted,  we  would  reach  the  conclusion  under  the  allegations  of  the 
petition  in  that  case,  if  they  were  before  us,  that  the  judgment  which  the 
court  actually  rendered  was  not  unwarranted,  and  in  no  way  prejudiced  the 
substantial  rights  of  the  appellant.  It  is  true  there  are  in  the  amended 
petition  denials  of  certain  facts,  but  whether  the  denial  of  these  fasts  would 
constitute  a  defense  to  the  action  we  can  not  determine  without  knowing 
what  other  facts  were  alleged  in  the  petition  in  that  case,  and  if  all  the  ' 
facts  were  before  us,  it  may  be  that  the  judgment  which  was  rendered  in 
that  oase  would  have  been  rendered  had  all  the  facts  stated  in  the  petitioa 
and  amended  petition  been  before  the  court  at  the  time  that  action  was  tried. 
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In  a  Dumber  of  cases  the  rule  has  been  laid  down  that  the  proceed Ings  in 
the  old  case  mnst  be  pleaded  in  full,  or  so  set  out  as  to  give  the  court  the 
substance  of  the  matter,  and  that  regularly  a  copy  of  the  proceedings  should 
be  filed  with  the  pleading.  (Rice  y.  Wyatt,  25  Ky.  Law  Rep.,  1060;  Weir  t. 
Weir,  1^  Ky.  Law  Rep.,  2006;  Overstreet  y.  Brown,  28  Ky.  Law  Rep.,  817.) 

As  the  proceedings  in  the  old  case  are  not  so  set  out  as  to  enable  the  court 
to  see  that  a  yalid  defense  was  made  to  that  action,  the  circuit  court  prop- 
erly sustained  the  demurrer  to  the  petition  as  amended.  We  deem  it,  there-> 
fore,  unnecessary  to  pass  on  the  other  questions  made  by  counsel. 

Judgment  affirmed. 


NOLEN.  &c.  ▼.  HALL. 
(Filed  October  26,  1004 -Not  to  be  reported.) 

1.  Land— Title— Previous  patent— Possession —Equitable  action  — In  anr 
equitable  action  for  land,  brought  under  Kentucky  Statutes,  section  11,  pro- 
viding that  **it  shall  be  lawful  for  any  person  having  both  the  legal  title 
and  possession  of  lands,  to  institute  suit  by  petition  in  equity  in  the  circuit 
court  of  the  county  where  the  lands,  or  some  part  of  them  may  be,  against 
any  other  person  sitting  up  claim  thereto,  and  if  plaintiff  shall  be  able  to 
establish  and  does  establish  his  title  to  said  land,  the  defendant  shall  be 
decreed  to  release  his  claim  thereto,"  where  the  plaintiff  claims  under  a 
patent  of  date  February  16,  188V),  f^nd  the  proof  showed  that  the  land  had 
been  previously  patented  on  March  4,  1845,  the  plaintiff's  patent  was  void 
under  Kentucky  St-atutes,  section  4708,  of  chapter  127,  providing  that  ** Every 
entry,  survey,  or  patent,  made  or  used  under  this  chapter  shall  be  void  so 
far  as  it  embraces  land  previously  entered,  surveyed,  or  patented." 

2.  Void  patent— Constructive  possession — In  an  equitable  action  brought 
under  Kentucky  Statutes,  section  11  for  land,  the  plaintiff,  as  in  ejectment, 
must  succeed  or  fail,  according  as  he  establishes  his  own  title,  and,  where 
the  patent  under  which  the  plaintiff  claims  is  void,  he  is  not  in  the  con- 
structive possession  thereof;  and,  not  having  the  actual  possession  he  is 
without  title  or  possession,  and  so  is  not  in  u  position  to  question  his  ad- 
versary's title  or  right  to  possession. 

H.  C.  Clay  for  appellants. 

R.  L.  Greene  and  W   A.  Black  for  appellee. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee  Hall  filed  this  suit  in  equity,  alleging  that  he  was  the  owner  and 
in  possession  of  a  certain  tract  of  land  on  the  waters  of  Four  Mile  creek  in 
Harlan  county,  and  that  the  appellant  had  entered  upon  it  against  his  will 
and  was  cutting  valuable  timber  from  his  land  doing  him  irreparable  in- 
jury. The  defendant  filed  answer,  setting  up  that  he  owned  a  certain  body 
of  land  which  conflicted  with  the  boundary  described  in  the  plaintiff's  peti- 
tion, denying  the  plaintiff's  title  to  the  land  claimed  by  him  or  his  posses- 
sion of  it.  Pre  of  was  taken  and  on  final  hearing  the  court  decreed  in  favor 
of  the  plaintiff  and  the  defendant  appeals.  The  action  was  brought  under- 
eection  11,  Kentucky  Statutes,  which  is  In  these  words:  "It  shall  and  may 

▼ol.  26—49 
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^  lawful  for  any  person  having  both  the  legal  title  and  posaeBBion  of  lands, 
4io  institute  and  prosecute  suit  by  petition  in  equity  in  the  circuit  court  of 
the  county  where  the  lands  or  some  part  of  them  may  lie,  against  any  other 
person  setting  up  claims  thereto;  and  if  the  plaintiff  shall  be  able  to  estab- 
lished and  does  establish  his  title  to  said  land,  the  defendant  shall  be,  by 
the  court,  ordered  and  decreed  to  release  his  claim  thereto." 

The  proof  shows  that  on  March  4,  1846,  a  patent  was  issued  to  Boyd  Dick- 
inson for  10,OCO  acres  of  land  which  includes  all  of  the  land  claimed  by  both 
plaintiff  and  the  defendant.  The  defendant  claims  under  James  B.  How- 
ard, who  held  a  title  bond  from  Boyd  Dickinson,  executed  in  the  year  1850. 
Plaintiff  claims  under  a  patent  issued  to  Green  Fee  of  date  February  14, 
1889.  He  insists  that  the  title  bond  from  Dickinson  to  Howard  is  void  for 
want  of  certainty  of  description.  The  defecdant  insists  that  tho  patent  to 
Fee  is  void  because  the  land  was  embraced  in  the  old  -  patent  of  Dickinson. 
The  plaintiff  conceding  this,  maintains  that  the  defendant  can  not  make  thie 
•question  because,  if  the  title  bond  of  Howard  was  void  for  want  of  certainty, 
he  is  a  mere  trespasser  and  is  in  no  way  connfcted  with  the  Dickinson 
patent. 

The  proof  leaves  no  question  that  all  the  land  in  controversy  is  embraced 
in  the  older  patent  issued  to  Dickinson.  There  is  no  controversy  in  the  evi- 
-dence  on  this  subject.  Among  other  things,  section  4703,  Kentucky  Stat- 
utes, provides:  *'None  but  vacant  lands  shall  be  subject  to  appropriation 
under  this  chapter.  Kvery  entry,  survey  or  patent  made  or  Issued  under 
this  chapter  shall  be  void,  so  far  as  it  embraces  lands  previously  entered,  sur- 
veyed or  patented." 

As  all  the  land  embraced  in  the  Fee  patent  was  embraced  in  the  previous 
patent  to  Dickinson,  the  Fee  patent  was  entirely  void.  From  a  void  instru- 
ment no  rights  can  arise  and  by  it  nothing  can  be  conferred.  It  is  a  nullity 
and  amounts  to  no  more  than  a  piece  of  blank  paper.  (Morgan  v.  Morgan, 
^  Ky.  Law  Rep.,  190;  Cornett  v.  Combe,  81  Ey.  Law  Bep.,  b37;  Goosling 
V.  Smith,  90  Ky.,  167.) 

The  plaintiff,  therefore,  had  no  title  to  the  land.  Neither  party  showed 
any  right  to  the  land  by  possession,  for  it  was  timber  land  and  neither  had 
made  a  settlement  on  it  under  his  claim.  It  will  be  observed  that  under 
-section  11,  Kentucky  Statutes,  above  quoted,  it  is  provided:  *'If  the  plain- 
tiff shall  be  able  to  establish  and  does  establish  his  title  to  said  land,  the 
•defendant  shall  be,  by  the  court,  ordered  and  decreed  to  release  his  claim 
thereto. ' ' 

The  plaintiff  having  failed  to  establish  his  title  under  the  statute,  no  judg- 
ement in  his  favor  should  have  been  entered.  In  this  character  of  action  as 
■In  ejectment  the  plaintiff  must  succeed  or  fail  according  as  he  establishes 
his  own  title.  If  he  has  no  title  he  can  not  call  the  extraordinary  power  of 
the  chancellor  into  action  for  his  protection.  It  is  unnecessary,  therefore, 
for  us  to  consider  the  defendant's  title  or  to  pass  upon  his  rights.  If  appel- 
lee Hall  had  title  to  the  land  he  would  be  in  constructive  possession  of  It; 
but  having  no  title  he  is  not  in  constructive  possession;  and  not  having  an 
actual  possession,  he  is  without  title  or  possession,  and  so  is  not  in  a  posi- 
•tlon  to  question  appellants'  title  or  right  to  possession. 
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Jndgment  reversed  and  cause  remanded,  with  dlreotioDS  to  dismiss  the 
petition. 


WHITB  V.  LAUREL  LAND  CO.,  &c. 
(Filed  October  30,  1904— Not  to  be  reported.) 

1.  Land— Execution  sale— Sheriflf—Frfiud— Motive— Appointing  appraisers 
— Impeaching  return — In  an  action  to  set  aside  a  sale  of  land  made  by  a 
sheriff  under  execution,  on  the  ground  of  fraud  in  the  sheriff  in  having  the 
land  appraised.  Held— That  in  the  absence  of  any  motive  or  purpose  being 
shown  in  the  sheriff  to  practice  fraud,  and  it  appearing  that  the  appraisers 
were  sworn  and  made  the  appraisement,  the  return  of  the  sheriff  and  the 
report  of  the  appraisers  can  not  be  impeached,  after  the  lapse  of  nine  years, 
by  the  evidence  of  the  appraisers  which  amounts  to  little  more  than  show- 
ing that  they  have   forgotten  what  was  actually  done  by  them. 

8.  Levy — Return— Where  the  return  ot  the  sheriff  shows  that  he  levied  the 
execution  upon  the  land,  but  does  not  recite  how  he  made  the  levy,  the 
presumption  is  he  made  it  as  required  by  law. 

3.  Notice  of  sale— Sufficiency- Where  the  return  of  the  sheriff  shows  that 
he  levied  the  execution  on  four  tracts  of  land,  that  he  advertised  the  time, 
place  and  terms  of  sale  at  the  courthouse  door,  and  three  other  public  places 
in  the  vicinity  of  the  land  for  fifteen  days  next  preceding  the  sale,  the  fact 
that  a  Email  tract  of  land  intervened  between  some  of  the  tracts  sold,  is  not 
safflclenc  to  show  that  the  noUces  were  not  placed  at  public  places  in  the 
vicinity  of  the  land.  Evidence  of  the  witnesses  that  they  did  not  see  the 
coltce  is  of  no  value. 

4.  Qualiflcation  of  appraisers — The  fact  that  one  of  the  appraisers  was 
under  twenty-one  years  of  age,  did  not  disqualify  him  to  act  as  appraiser. 

Strother  &  Hardin  for  appellant. 

Lane  &;  Harrison  for  appellees. 

Appeal  from  Owsley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

John  Q.  McQuire  obtained  a  judgment  in  the  Lee  Circuit  Court  against 
the  appellant,  John  D.  White,  O.  H.  Harrison  and  Vincent  Boering  for 
about  $4,400,  on  which  a  payment  had  been  made  amounting  to  about  18,000. 
An  execution  was  issued  on  the  judgment  directed  to  the  sheriff  of  Owsley 
county  on  November  14,  1894,  and  while  in  full  force  and  effect  was  levied 
•on  four  several  tracts  belonging  to  the  appellant,  which  were  sold  to  satisfy 
the  execution.  At  the  sale  the  appellee,  Laural  Land  Co.,  a  corporation, 
became  the  purchaser.  The  sheriff  reported  that  the  sale  of  the  proi>erty 
liad  been  properly  advertised  and  had  been  appraised.  Each  tract  of  the 
land  brought  less  than  two- thirds  of  its  appraised  value.  So  far  as  this 
record  i^ows  the  purchaser  made  no  effort  to  take  possession  of  the  land 
under  the  purchase.  Thus  the  matter  stood  until  in  the  spring  of  1908  when 
ibis  action  was  instituted  by  the  appellant  to  have  the  pioceedings  under 
tlie  ezeoatlQn  adjudged  invalid,  and  if  this  could  not  be  done  to  allow  him 
to  redeem  the  land  upon  payment  to  the  purchaser  the  amount  of  the  pur- 
chase money,  interest  and  costs. 

The  grounds  relied  upon  for  relief  are:   First,  that  the  sheriff  practiced 
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fraud  In  baTlog  the  property  appraised ;  Beoond.  that  the  sheriff  did  not 
properly  levy  the  execution ;  third,  that  proper  advertisement  was  not  made* 
of  the  sale;  fourth,  that  Adams  Baker,  one  of  the  appraisers,  was  under 
twenty-one  years  of  age  when  he  acted  as  such. 

So  far  as  this  reoord  discloses  neither  the  purchaser,  nor  any  of  Its  stock, 
holders  or  agents  had  anything  whatever  to  do  witih  the  selection  of  the  ap- 
praisers. The  sheriff  seems  to  have  been  entirely  without  motive  to  have- 
the  property  appraised  for  less  than  its  actual  value.  The  appraisers  wera 
selected  without  any  purpose  upon  the  part  of  the  sheriff  to  practice  a  fraud 
upon  the  appellant.  They  took  an  oath  that  they  would  properly  discharge- 
their  duty  as  appraisers.  They  made  the  appraisement  and  reported  the  re- 
sult. The  sheriff's  teBtimony  tends  to  show  that  they  appraised  the  aevefal 
tracts  of  land.  The  return  of  the  sheriff  and  the  report  of  the  appralsem 
can  not,  after  the  lapse  of  nine  yearp,  be  impeached  by  the  evidence  of  tb» 
appraisers  which  amounts  to  little  more  than  showing  that  they  have  for- 
gotten what  was  actually  done  by  them.  We  think  the  appellant  failed  to 
sustain  his  charge  that  the  sheriff  was  guilty  of  fraud  In  having  his  prop- 
erty appraised. 

The  sheriff  reports  that  he  levied  the  execution  upon  the  land.    He  doea 
not  recite  how  he  made  the  levy,  but  the  presumption  is  that  he  did  it  aa 
required  by  law.    He  testified  that  he  went  upon  the  several  tracts  and 
made  the  levy,  which  was  one  of  the  ways  to  make  a  levy.    (MoBuniey  v. 
Overstreet,  8  B.  M.,  804;  Vallandingham  v.  Worthington  &  Co.,  86  Ky.,  8S.) 

The  sheriff  reported  in  his  return  that  he  had  advertised  the  time,  plaoe- 
and  terms  of  sale  by  written  notices,  by  placing  one  notice  on  the  oourthouie 
door  and  at  three  other  public  places  in  the  vicinity  of  the  land  for  flfteen 
days  next  preceding  the  sale.  The  appellant  did  not  offer  testimony  tend- 
ing to  impeach  the  return  of  the  sheriff.  He  introduced  evidence  with  the- 
view  of  showing  that  the  location  of  the  tracts  was  such  that  four  notloea 
were  not  sufficient  to  apprise  the  public  of  the  sale.  Others  testified  that  they 
did  not  see  the  notices.  While  the  appellant  testified  as  to  the  location  of 
the  tracts,  and  that  they  were  separated  so  that  it  would  be  necessary  to  ride 
two  or  three  miles  from  one  to  reach  another  by  a  public  way,  still  on  cross- 
examination  he  would  not  deny  that  between  some  of  the  tracta  of  land  that 
were  sold  there  intervened  a  small  tract  belonging  to  other  people,  whidi 
showed  the  tracts  sold  were  only  a  short  distance  apart.  There  is  no  evl- 
dence  showing  that  the  notices  were  not  placed  at  public  places  in  tba 
vicinity  of  the  land.  The  evidence  of  witnesaas  that  they  did  not  see  notlosa 
of  the  sale  posted  in  the  vicinity  of  the  land,  was  of  no  value. 

They  were  not  looking  for  them,  besides  nine  years  had  elapsed  from  tb* 
date  of  sale  until  they  gave  this  testimony. 

Under  section  168S,  Kentucky  Statutes,  a  disinterested  and  intelllgeiii 
housekeeper  of  the  county,  not  related  to  either  party  is  qualifled  to  act  aa 
an  appraiser.  The  statute  does  not  require  him  to  be  twenty-one  years  of 
age  at  the  time  he  acts.  As  Barker  bad  the  qualifications  required  by  tha 
statutes,  he  was  authorised  to  act  as  an  appraiser.  Having  icaofaed  the 
foregoing  o  inclusions  stated  above,  it  is  unnecessary  to  conslder.tbe  other 
questions  raised  in  (be  ease. 

The  Judgment  is  affirmed. 
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MEAD  V.  MEAD. 

(Filed  October  96,  1004— Not  to  be  reported. ) 

Tenants  in  common— Adverse  possession— Estoppel— Where  a  father  died 
In  1876,  intestate*  the  owner  of  land,  leaving  a  number  of  children  -and 
grandchildren  who  inherited  his  land,  the  fact  that  two  of  bis  children 
twnght  out  some  of  the  other  children  and  grandchildren  and  parceled  out 
the  land  to  each  other,  leaving  a  certain  portion  for  certain  of  the  other 
lielrs,  but  olaiming  against  others  whose  existence  or  identity  were  in  doubt. 
Held— That  said  heirs  had  not  lost  their  interest  by  the  adverse  possession 
t>f  the  appellant,  who,  by  his  pleading  recognized  them  as  heirs. 

D.  D.  Fields  and  S.  B.  Dlshman  for  appellant. 
Salyer  &  Baker  for  appellee. 
Appeal  from  Letcher  Circuit  Court. 
Opinion  of  the  oourt  by  Judge  Paynter. 

Thomas  Mead,  Sr. ,  a  resident  of  Letcher  county  died  intestate  in  1876. 
He  died  seized  and  possessed  of  a  certain  boundary  of  land  in  that  county. 
He  had  flfceen  children,  one  named  Biley  died  before  his  father  without 
tssue,  some  of  the  other  children  survived  the  father,  others  died  leaving 
Issue.    So  each  child  and  grandchild  took  his  estate  by  inheritance. 

Some  of  the  children  had  married  and  left  the  State  of  Kentucky  before 
the  death  of  their  father.  The  appellant,  J.  M.  Mead,  and  the  appellee, 
Albert  Mead,  appear  to  have  conceived  the  idea  of  acquiring  the  interest  of 
their  brothers,  sisters,  nieces  and  nephews  in  the  land,  and  each  bought  out 
^>ertain  heirs.  They  then  parcelled  out  the  tract  left  by  their  father.  The 
appellee  took  one  parcel  and  the  appellant  one  and  they  set  apart  another 
parcel  for  the  heirs  whose  interest  they  had  not  acquired.  The  appellant 
•and  appellee  made  some  improvements  on  their  respective  parcels.  After 
this  was  done  the  appellee  purchased  the  interest  of  another  heir,  and  took 
possession  with  the  consent  of  the  appellant  of  another  parcel  of  the  land 
supposed  to  be  about  the  quantity  which  the  heir  whose  interest  he  had  pur-^ 
•chased  was  entitled  to  receive.  There  seems  to  have  been  some  lack  of 
knowledge  as  to  whether  the  intestate's  children,  Nancy  Mead  (who  inter- 
married with  Jonathan  Justice)  and  Samuel  Mead  were  still  living,  and  if 
-dead,  whether  they  left  issue.!  In  1891  it  was  ascertained  to  the  satisfaction 
'Of  appellant  and  appellee  that  Samuel  Mead  was  dead  and  had  left  issue, 
thereupon,  they  bought  the  interest  of  his  children  and  took  a  joint  deed  to 
themselves  therefor.  Subsequently  the  appellee  obtained  a  deed  from  per- 
sons claiming  to  be  the  heirs  at  law  of  Nancy  Justice,  whereupon,  he  asserted 
title  to  his  sister,  Nancy's,  one- fourteenth  interest  in  the  land.  The  appel- 
lant denied  his  right  to  it  and  claimed  that  they  were  not  heirs  of  Nancy 
Justice,  and  furthermore  that  he  took  possossion  of  the  land  which  was  to 
be  held  for  the  heirs  who  had  not  sold  their  interest  and  had  held  it  ad- 
versely to  all  the  heirs,  except  his  brother,  Thomas,  and,  therefore,  the  heirs 
of  Nancy  Justice  had  lost  their  interest  by  virtue  of  his  adverse  i)ossession* 
"The  appellee  denies  these  claims  and  says  they  each  took  possession  of  cer- 
tain parcels  of  it  as  a  matter  of  convenience,  and  that  there  was  no  adverse 
holding,  but  that  there  was  a  constant  recognition  of  all  the  right  of  all  the 
heirs  to  come  and  take  possession  of  their  respective  interest  in  the  land. 


778        ASHLAND,  &0i,  ST.  BT.  CO.  V.  HOFFMAN,  BT,  &G. 

The  appellee  is  sustained  in  this  by  the  fact  that  as  late  as  1891  the  appeK 
lant  and  appellee  recognized  that  the  heirs  of  Samuel  Mead  were  entitled  to 
their  interest,  and  they  purchased  it  and  took  a  joint  deed  therefor.  Again» 
there  was  a  suit  filed  in  the  Letcher  Circuit  Court  by  one  of  the  heirs  for  a 
partition  of  the  land  left  by  the  intestate.  When  the  appellant,  by  pleadings 
and  by  exception  to  the  coram issioner's  report  said  that  the  heirs  of  Samuel 
Mead  and  Nancy  Justice  were  entitled  to  their  interests  in  the  land.  Thfr 
court  below  held  Nancy  Justice's  heirs  had  not  lost  their  right  to  the  land 
and  that  the  appellee  was  entitled  thereto,  and  ordered  a  partition  of  th» 
land.  In  that  conclusion  we  concur. 
The  judgment  is  aflSrmed. 


ASHLAND  AND  CATLETTSBURG  STREET  RAILWAY  CO.  v.  HOFF« 

MAN,  BY,  &c. 

(Filed  October  36,  1904— Not  to  be  reported. ) 

Action  for  assault  and  battery— A nswer^Justiflcation— Burden  of  proof 
—Closing  argument— In  an  action  by  appellee  against  the  proprietor  of  a 
public  park  for  being  assaulted  and  forcibly  ejected  therefrom,  the  answer- 
of  appellant  alleged  that  appellee,  at  the  time,  lesided  in  a  house  of  ill  fame 
and  her  reputation  for  morals  was  bad,  and,  after  having  been  at  the  park 
on  a  previous  occasion  and  acted  improperly,  and,  upon  oomplaint,  had 
promised  not  to  return,  tut  on  the  occasion  complained  of  in  the  suit,  did 
return  without  appellant's  knowledge,  and  renewed  her  improper  conduct,, 
and  that  a  constable,  at  appellant's  request,  in  the  enforcement  of  the  park 
regulations,  requested  her  to  retire,  which  she  refused  to  do,  when  reason- 
able force  was  used  to  eject  her.  On  the  filing  of  the  answer  the  appellant 
asked  to  take  the  burden  of  proof,  and  also  asked  to  conclude  the  argument 
to  the  jury,  both  of  which  requests  were  refused  by  the  court.  Held— That 
under  the  pleadings  the  appellant  was  entitled  to  the  burden  of  proof  and 
the  closing  argument. 

Thomas  R.  Brown  for  appellant. 

J.  A.  Scott,  R.  S.  Dinkel  and  Proctor  K.  Malin  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellee  brought  her  action  by  next  friend  in  the  lower  court  against 
appellant,  in  substance  alleging  in  her  petition  that  appellant  maintained 
and  operated  a  park  known  as  "  Clyffslde  Park, "  on  its  line  of  road  between 
Ashland  and  Catlettsburg  for  the  benefit  of  the  public  and  its  line  of  road^ 
that  any  person  who  rode  upon  appellant's  street  car  line  and  paid  the  regu- 
lar fare  to  the  park,  entitled  him  to  enter  the  park  and  remain  therein  until 
he  desired  to  leave. 

She  stated  that  she  paid  the  regular  fare  to  the  park,  entered  and  remained 
there  about  one  hour,  together  with  a  great  number  of  men,  women  and 
children  who  had  entered  the  park  for  pleasure  and  as  a  place  of  resort* 
when  appellant's  agents  and  servants  in  charge  of  the  park,  without  any 
cause  therefor,  and  without  fault  on  her  part,  willfully  assaulted  her  hy^ 
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catohing  hold  of  her  arm  and  hands  in  a  rough  and  violent  manner  and^ 
foroihly  and  violently  ejected  her  from  the  park  and  refused  to  allow  her  to 
remain  therein ;   that  by  reason  thereof  her  hands  and  arms  were  bruised, 
and  injured  which  caused  her  to  suffer  great  pain  and  mental  anguish  and. 
greatly  humiliated  and  degraded  her,  to  her  damage  in  the  sum  of  $5,000. 
Vrhe  appellant  answered,  denying  each  and  every  allegation  of  the  petition. 
After  the  jury  was  empaneled,  but  before  the  introduction  of  any  proof,  the- 
court  permitted  appellant  to  withdraw  the  answer  and  substitute  another^ 
in  which  appellant  in  substance  stated  that  it  did  operate  and  maintain  this- 
pari;,  as  stated  by  appellee,  and  that  she  had  paid  the  price  which  entitled 
her  to  enter  therein  and  then  continued,  that  the  appellee  then  resided  in  a> 
house  of  ill-fame  and  that  her  reputation  was  bad  for  morals,  and  shortly 
before  her  removal  complained  of  she  had  been  at  the  park  and  had  beei> 
associating  with  the  leader  of  the  band  of  musicians  then  in  the  service  of 
the  appellant  at  the  park  for  the  supply  of  music  for  the  entertainment  of 
its  patrons  and  prevented  him  from  discharging  his  duty  to  it;  that  her 
conduct  was  such  as  to  be  objectionable  to  appellant  and   improper  and 
suggestive  of  impurity  and  on  account  thereof  was  a  subject  of  complaint  to 
it  by  its  patrons;  that  she  then  agreed  not  to  come  to  the  park  again,  but 
on  the  occasion  complained  of  she  did  come  to  the  park,  without  the  knowl- 
edge of  the  appellant,  and  renewed  her  association  and  conduct;  that  a  con- 
stable of  the  county  in  which  the  park  is  situated,  at  the  request  of  appel- 
lant in  the  enforcement  of  the  park  regulations,  did  request  the  appellee  to 
retire  from  the  park,  which  she  refused  to  do,  when  such  force  as  was  rea- 
sonable therefor  was  used  by  him  to  remove  her,  and  whatever  injuries  she 
received  were  the  result  of  her  own  conduct  and  resistance. 

On  the  filing  of  this  answer,  appellant  asked  to  take  the  burden  of  proof 
and  offered  to  introduce  its  evidence  first.  The  lower  court  refused  this  mo- 
tion and  permitted  appellee  to  take  the  burden,  to  which  appellant  objected 
and  excepted.  After  the  evidence  was  heard,  appellant  asked  to  be  allowed 
to  conclude  the  argument  to  the  jury,  which  motion  was  likewise  refused 
and  appellant  excepted.  The  jury  returned  a  verdict  in  favor  of  appellee 
for  $600  and  appellant  has  appealed.  The  transcript  does  not  contain  the 
evidence  produced  on  the  trial.  The  petition  states  a  cause  of  action  and 
the  only  question  before  us  on  this  appeal  is,  whether  the  lower  court  erred 
in  refusing  appellant  the  burden  of  proof  and  the  concluding  argument  to 
the  jury. 

Section  526,  Civil  Code,  provides:  "The  burden  of  proof  in  the  whole 
action  lies  on  the  party  who  would  be  defeated  if  no  evidence  was  given  on 
either  side." 

Section  317,  subsection  6,  provides:  "In  the  argument,  the  party  having 
the  burden  of  proof  shall  have  the  conclusion  and  the  adverse  party  the 
opening." 

This  court,  in  the  cases  of  Royal  Insurance  Co.  v.  Schwing,  Surviving; 
Partner,  87  Ky.,  410;  Firemen's  Insurance  Co.  v.  Same,  10  Ky.  Law  Bep.^ 
883;  Crabtree  v.  Atchinson,  93  Ky.,  838,  and  Lucas  v.  Hunt,  91  Ky.,  279,  has- 
decided  that  a  denial  of  the  concluding  argument  to  a  person  who  has  the 
burden  of  proof,  is  a  reversible  error. 
In  our  opinion  the  substituted  answer  of  appellant)  in  effect  confessed  the 
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^UegatlooB  of  the  petition  and  sought  to  avoid  the  coDsequences  of  the  acti 
of  ite  agents  and  servants  by  showing  that  her  immoral  and  improper  oon- 
-dnot  on  the  ocoaelon  mentioned,  was  a  sulDoient  excuse  for  her  ejection  from 
the  i»ark.  In  view  of  this  conclusion  it  necessarily  follows  that  appellant 
would  have  been  defeated  if  no  evidence  had  been  introduced  on  the  trial 
-and,  therefore,  the  appellant  was  entitled  to  the  burden  of  proof  and  Ihe 
•concluding  argument. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the 
<:au8e  remanded  for  further  proceedings  consistent  herewith. 


CirY  OF  COVINGTON  v.  BOSTWICK. 
(Filed  October  90,  1904— Not  to  be  reported. ) 

1.  Continuance— Discretion  of  court— Where  it  is  shown  that  a  suit  was 
filed  November  18,  1003,  placed  on  the  trial  docket  April,  IOCS,  and  on  No- 
Tember  18  set  for  trial  on  November  17,  and  tried  November  18,  1808,  whicb 
was  Wednesday,  that  appellant's  attorney  was  absent  from  the  city  on  Mon- 
day and  part  of  Tuesday,  but  was  present  at  the  trial,  and  that  all  the  wit- 
nesses for  whom  subpcenas  were  issued  were  present,  except  Mrs.  Kissinger, 
and  the  affidavit  of  what  she  would  prove  was  read  to  the  jury,  there  was 
no  abuse  of  the  discretion  of  the  trial  court  in  refusing  a  continuance. 

8.  Attorney— Improper  language  to  the  jury— The  following  language  of 
plaintiff's  attorney  to  the  jury  was  objected  to:  ** Why  are  not  the  Kissin- 
gers, father  and  son,  who  live  next  door  to  the  plaintiff,  and  in  front  of 
whose  house  this  woman  fell,  not  here  on  the  trial?  Why  is  the  superin- 
indent  of  public  works  not  here  at  this  trial?  Can  the  city  solicitor  answer 
why  he  has  not  had  these  people  here  to  testify  in  this  case?  Why?  Becsnse 
■lie  knows  if  they  were  here  they  could  not  help  testifying  that  this  large 
•and  dangerous  hole  was  in  the  sidewalk. "  Whilst  the  language  of  the  attor- 
ney was  not  strictly  warranted  by  any  evidence  in  the  cafc  i&  is  wholly  im- 
probable that  a  jury  would  have  attached  any  importance  to  such  remarks, 
•and  it  furnishes  no  sufficient  ground  for  a  reversal. 

3.  Newly- discovered  evidence— Newly-discovered  evidence  that  is  merely 
•cumulative,  and  which  could  have  been  secured  by  reasonable  dillgenoe,  is 

not  sufficient  to  authorize  a  new  trial. 

4.  Admonition  to  jury— "Hopelessly  hung"— The  following  admonition 
given  by  the  court  to  the  jury  when  about  to  hang,  was  complained  of,  viz. : 
"I  am  informed  by  the  sheriff  that  you  express  an  opinion  that  you  can  not 
agree  on  a  verdict.  I  want  to  call  your  attention  to  the  fact  that  an  issue 
such  as  this,  in  this  case,  is  to  be  determined  by  some  jury,  that  is  the  onlj 
way  provided  by  the  laws  of  Kentucky  that  such  an  issue  can  be  decided. 
•  So,  if  you  gentlemen  fail  to  decide  it,  some  other  jury  must  hereafter  do  it 
Tou  know  tVat  every  trial  of  a  case  of  this  kind  involves  expense  and  loss 
•of  time  to  the  parties,  and  to  the  Commonwealth,  so  that  it  is  important 
that  you  should  reach  a  verdict  if  you  can  properly.  I  don't  ask  any  mem- 
ber of  the  jury  to  sncriflce  his  conscience  or  judgment,  but  I  do  urge  you  to 
do  all  you  can  to  reach  a  verdict  without  any  violation  of  your  judgment  or 

•conscience.  I  ask  you  to  put  aside  all  considerations  except  those  of  trying 
to  arrive  at  the  truth  and  right  of  the  matter,  without  any  private  oplnioo 
or  any  like  influencing  the  jury  at  all,  but  to  fully  realize  your  position  as 
Jurors,  and,  having  in  view  the  rights  of  the  parties,  and  their  interest  and 
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that  of  the  Gommonwealth,  make  every  effort  that  you  can  within  the  limits 
I  have  mentioned  to  reach  a  verdict.  I  will  aelc  yon  in  the  light  of  what  I 
have  said  to  you  to  again  consider  the  case  and  see  if  you  can  reach  a  ver- 
dict properly.  I  don't  mean  to  attempt  to  try  to  force  the  jury  to  do  it,  or 
to  try  to  force  a  verdict  by  keeping  you  together  at  inconvenience  to  your 
selves.  If  you  find  you  can  not,  after  a  fair  consideration,  reach  a  verdict 
then  you  will  be  discharged  from  the  consideration  of  the  case.  In  my 
t)pinlon  that  is  the  only  kind  of  verdict  that  should  be  reached,  and  I  have 
never  attempted  and  don't  attempt  now,  to  use  any  coercive  methods  with 
the  jury,  but  I  put  to  you  the  importance  of  trying  to  reach  a  verdict.  If 
yon  can  not  agree,  let  me  know  and  I  will  discharge  you  from  the  further 
consideration  of  the  case."  Even  if  it  be  true,  as  appellant  alleges,  tliat  up 
to  the  time  of  this  admonition  to  the  jury,  that  it  was  **hopelessly  hung," 
we  can  not  find  anything  in  the  statement  that  is  objectionable. 

6.  Admonition  by  court— The  following  admonition  given  by  the  court  to  the 
jury  at  the  time  of  the  reading  of  the  afSdavit  for  a  continuance  is  complained 
^i,  vis. :  "Gentlemen  of  the  jury,  the  defendant,  city,  wanted  a  continifance  of 
the  trial  because  of  the  absence  of  a  witness.  Under  the  law  he  was  allowed  to 
go  into  the  trial  with  the  privilege  of  reading  that  written  statement  of  what 
the  witness  would  say  If  here.  It  isn't  taken  as  true,  but  simply  is  a  state- 
ment of  what  the  witness  vrould  testify  if  present.  The  jury  is  to  give  that 
the  same  weight  and  consideration  it  will  the  testimony  of  other  witnesses, 
believe  it  or  not,  as  you  please.  It  is  the  deposition  as  to  what  she  would 
say  if  she  was  here,  but  it  is  not  to  be  taken  as  trpo;  the  jury  will  believe 
It  or  not  as  the  testimony  of  any  other  witness."  Held— Under  our  system 
«f  instructing  juries  they  should  be  left  to  weigh  the  evidence  and  draw 
their  own  conclusions,  and  we  are  inclined  to  think  the  language  was  ob- 
jectionable, but  not  sufficiently  so  to  reverse  the  case.  Nor  do  we  think  the 
explanation  of  the  instructions  given  to  the  jury  in  response  to  a  request  of 
one  of  the  jurors,  is  ground  for  complaint. 

F.  J.  Han  ion  for  appellant. 

B.  F.  Graziani  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  action  was  instituted  by  the  appellee,  Fannie  Bostwiok,  against  the 
appellant,  the  city  of  Covington,  to  recover  damages  for  personal  injuries 
occasioned  by  a  defective  sidewalk.  She  alleges  in  substance  that  while  she 
was  walking  on  the  west  side  of  Scott  street  she  st«>pped  into  n  hole  in  the 
sidewalk  and  by  reason  thereof  fell,  which  fall  resulted  in  dislocating  her 
right  hip,  knee  cap,  spraining  her  ankle,  and  injuring  her  spine,  and  in 
consequence  of  these  injuries  her  left  leg  was  shorter  than  her  right,  and 
fihe  bad  been  rendered  a  permanent  cripple.  The  city  answered,  denying 
the  allegations  of  the  petition,  and  pleading  contributory  negligence.  A 
Jury  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff,  and  the  city 
baa  appealed. 

The  principal  errors  complained  of  upon  the  appeal  are:  First,  that  the 
court  erred  in  refusing  to  grant  appellant  a  continuance.  The  motion  for  a 
oontinuance  was  supported  by  the  affidavit  of  the  attorney  for  appellant, 
and  was  based  upon  two  grounds :  First,  that  he  had  not  had  time  to  pre- 
pare the  case  for  trial  because  of  his  absence  from  the  city  for  several  days 
preceding  the  day  on  which  it  was  assigned  for  trial ;  and,  second,  because 
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of  the  absence  of  Mrs.  KisseDger,  who  resided  in  the  dwelling  house  in  front 
of  which  the  accident  was  alleged  to  have  happened,  and  by  whom  it  was 
recited  in  the  affidavit  that  he  could  prove  that  there  was  no  hole  in  the 
sidewalk,  but  that  it  was  covered  with  ice;  and  that  the  plaintiff's  fall  was 
occasioned  by  the  ice,  and  not  by  any  hole.  The  reoord  discloses  that  this 
action  was  instituted  on  the  18th  of  November,  1902;  that  it  was  placed  on 
the  trial  docket  April  22,  1903,  and  was  set  on  the  13th  of  November  for  trial 
on  the  17th  of  November,  but  was  not  actually  tried  until  the  18th  of  No- 
vember, 1908,  which  was  on  Wednesday.  Appellant's  counsel  was  absent 
from  the  city  on  Monday  and  a  part  of  Tuesday,  but  was  present  at  the 
trial,  and  all  of  the  witnesses  for  whom  subpoenaes  had  been  issued  were 
present,  except  the  witness,  Mrs.  Kissenger.  and  the  affidavit  of  appellant's 
counsel  as  to  what  she  would  prove  was  permitted  to  be  read  to  the  jury  as 
provided  by  section  815  of  the  Civil  Code.  We  think  there  was  no  abuse  of 
discretion  by  the  trial  court  in  its  refusal  to  grant  a  continuance.  (M.  &  L. 
R.  R.  Co.  V.  Herrick,  76  Ky..  182.) 

The  next  ground  of  complaint  is  that  plaintiff's  attorney.  In  addressing 
the  jury,  used  these  words:  "Why  are  the  Eissengers,  father  and  son,  who 
live  next  door  to  the  Bostwicks,  and  in  front  of  whose  house  this  woman 
fell,  not  here  at  this  trial?    Why  is  the  superintendent  of  public  works, 
Frank  Droste,  not  here  at  this  trial?    Can  the  city  solicitor  answer  why  he 
has  not  had   these  people  here  to  testify  in  this  case?    Why?    Because  he 
knows  that  if  they  were  here  they  could  not  help  testifying  that  this  laige 
and  dangerous  hole  was  in  the  sidewalk,"  which  was  objectted  to  at  the  time. 
Whilst  the  language  of  plaintiff's  attorney  was  not  strictly  warranted  by 
any  evidence  in   the  case,  it  is  wholly  improbable  that  a  jury  would  have 
attached  any  importance  to  such  remarks,  and  if  a  jury  trial  is  to  be  set 
aside  in  every  case  for  this   sort  of  license  on  the  part  of  counsel,  very  few 
trials  would  stand.     In  our  opinion,  it  furnishes  no  sufficient  ground  for  a 
reversal  of  the  judgment. 

Counsel  for  appellant  also  filed  affidavits  of  W.  S.  and  Charles  £.  EisseD- 
ger,  who  occupied  the  dwelling  house  in  front  of  which  the  accident  oc- 
curred, AS  newly- discovered  evidence,  in  his  motion  for  a  new  trial.  They 
sny  in  substance  in  theiie  affidavits  that  the  sidewalk  was  in  good  condition 
at  the  time  of  the  accident.  The  testimony  of  these  witnesses  would  have 
been  only  cumulative  and  undoubtedly  could  have  been  secured  by  reason- 
able diligence  between  the  date  of  the  institution  of  this  suit  and  the  trial 
thereof. 

"It  is  a  general  rule  that  a  new  trial  should  not  be  granted  upon  the  sole 
ground  of  a  discovery  ofter  verdict  of  parol  testimony  concerning  a  point 
litigated,  or  a  fact  known  to  a  party  at  the  trial,  because  the  converse  of 
this  rule  would  open  a  wide  field  for  unfairness  and  subornation,  and  would 
tend  to  protract  litigation,  and  render  it  not  only  uncertain,  but  almost  in- 
terminal)le. "  (McFarland's  Adm'r  v.  Clark,  89  Ky.,  I89;  CommonwealUi 
v.  Hardcraft,  69  Ky.,  91;  McConnel's  Adm'r  v.  Fioklen,  7  Ky.,  414;  Cochran 
V.  Tatum,  19  Ky.,  404.) 

Fourth.  It  is  complained  that  the  trial  court,  after  the  submission  of  the 
oase  to  the  jury,  and  when  it  was  probable  that  they  would  fail  to  agree, 
and  not  render  £k  verdict,  was  unduly  strenuous  in  the  following  admonition 
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to  them  to  render  a  verdiot:  ''I  am  Informed  by  the  Bfaeriff  that  you  express^ 
An  opinion  that  you  can  not  agree  on  a  verdiot.    I  want  to  call  your  atten-. 
tion  to  the  fact  that  an  issue  such  as  this  in  this  case  is  to  be  determined  by^ 
some  jury,  that  is  the  only  way  provided  by  the  laws  of  Kentucky  that  such 
an  issue  can  be  decided.    So  if  you,  gentlemen,  fail  to  decide  it,  some  othex^ 
jury  must  hereafter  do  it.    You  know  that  every  trial  of  a  case  of  this  kind 
involves  expense  and  loss  of  time  to  the  parties  and  to  the  Commonwealth... 
BO  that  it  is  important  that  you  should  reach  a  verdict  if  you  can  properly. 
I  don't  ask  any  member  of  the  jury  to  sacrifice  his  conscience  or  judgment  k 
but  I  do  urge  you  to  do  all  you  can  to  reach  a  verdict  without  any  violation- 
of  your  ju<lgment  or  conscience.    I  ask  you  to  put  aside  all  considerationa. 
except  those  of  trying  to  arrive  at  the  truth  and  right  of  the  matter  without. 
any  private  opinion  or  any  like  influencing  the  jury  at  all,  but  to  full^ 
realize  your  position  as  jurors,  and  having  in  view  the  rights  of  the  parties ».. 
and  their  interest  and  that  of  the  Coiniiion wealth,  make  every  effort  you 
can  within  the  limits  I  have  mentioned  to  reach  n  verdict.    I  will  ask  yoTi 
Id  the  light  of  what  I  have  said  to  you  to  again  consider  the  case  and  eee  \t 
you  can  reach  a  verdict  properly.    I  don't  mean  to  attempt  to  try  to  force^ 
the  jury  to  do  it,  or  to  try  to  force  a  verdict  by  keeping  you  together  at  in-, 
convenience  to  yourselves.    If  you  find  you  can  not,  after  a  fair  considera- 
tion, reach  a  verdict,  then  you  will  be  discharged  from  the  ccneideration  of 
the  case.    In  my  opinion  that  is  the  only  kind  of  verdict  that  should  be- 
reached,  and  I  have  never  attempted,  and  don't  attempt  now,  to  use  any< 
coercive  methods  with  the  jury,  but  I  put  to  you  the  importance  of  trying^ 
to  reach  a  verdict.    If  you  can  not,  let  me  know,  and  I  will  discharge  you, 
from  the  further  consideration  of  the  case." 

Even  if  it  be  true,  as  appellant  alleges,  that  up  to  the  time  of  this  admoni-. 
tion  to  the  jury,  it  was  hopelessly  hung,  we  can  not  And  anything  in  the. 
statement  which  is  objectionable.    (Shely  v.  Shely,  20  Ky.  Law  Kep.,  1022; 
Thompson  Trials,  sections  2802  and  2808.) 

*   The  fifth  ground  of  complaint  is  that  the  court  erred  to  defendant's  preju- 
dice in  the  following  admonition  which  was  given  to  the  jury  at  the  time^ 
the  affidavit  for  a  continuance  was  read  to  them  :  "Gentlemen  of  the  jury,. 
the  defendant,  city,  wanted  a  continuance  of  the  trial  because  of  the  absence^ 
of  a  witness.    Under  the  law  he  was  allowed  to  go  into  the  trial  with  the. 
privilege  of  reading  that  written  statement  of  what  the  witness  would  say- 
if  here.    It  isn't  taken  as  true,  but  simply  is  a  statement  of  what  the  wit- 
ness would  testify  to  if  present.    The  jury  is  to  give   that  the  same  weight. 
and  consideration  it  will  the  testimony  of  other  witnesses,  believe  it  or  not,^ 
as  you  please.    It  is  the  deposition  of  the  witness  as  to  what  she  would  say 
If  she  was  here,  but  it  is  not  to  he  taken  as  true;  the  jury  will  believe  it  or« 
not  as  the  testimony  of  any  other  witness. " 

Under  our  system  of  instructing  juries,  they  should  be  left  to  weigh  the. 
evidence  and  draw  their  own  conclusions  therefrom,  and  we  are  inclined  to^ 
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>t}he  opinion  that  the  langpiage  of  the  trial  judge  to  the  jary  was  objection- 
able,  and  should  have  been  more  guarded.  At  the  same  time  we  do  not 
belieye  that  this  was  snffioient  to  reverse  this  ease,  or  was  probablj  preja- 
'^ioial  to  the  substantial  rights  of  appellant,  as  the  testimony  was  wholly 
xsumulative  in  character.  Nor  do  we  think  the  explanation  of  the  instmc- 
^ions  given  to  the  jury  after  the  submission  of  the  case  in  response  to  a  re- 
quest of  one  of  the  jurors,  is  ground  for  complaint.  It  is  expressly  authorised 
^y  section  821  of  the  Civil  Code. 

After  a  careful  consideration  of  the  whole  case,  we  have  reached  the  oon- 
x)lusion  that  no  substantial  ground  for  a  reversal  of  the  judgment  appealed, 
Yrom  exists. 

Judgment  afQrmed. 


CRIOLRR  &  CBIOLEB  v.  FORD. 
(Filed  October  96,  1904— Not  to  be  reported.) 

1.  Filing  mandate— Notice— Waiver— Although  no  notice  of  the  filing  of  a 
'mandate  was  given,  where  it  was  done  in  open  court,  where  the  trial  was 
not  had  for  six  months  thereafter,  and  appellants  appeared  in  open  court 
<and  made  several  motions  in  the  action,  the  acts  of  making  motions  were  a 

waiver  of  the  filing  of  the  mandate. 

2.  Evidence— Rvidence  of  appellee  to  the  effect  that  the  elevator  where  his 
injuries  were  sustained  was  defective  and  unsafe,  and  had  fallen  before  this 
•accident  in  the  presence  of  appellants,  was  competent  as  showing  that  ap- 
4>ellant8  had  actual  knowledge  of  Che  condition  of  the  elevator. 

Furber  &  Jackson  for  appellants. 

£.  F.  Grazianl  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  is  the  second  appeal  in  this  case,  the  former  opinion  being  in  £^  Ky. 
^aw  Rep.,  66.  On  the  return  of  the  cause  to  the  lower  court  it  was  again 
tried  and  the  appellee  recovered  a  judgment  against  appellants  for  the  sum 
^f  $500,  and  they  have  appealed. 

The  appellants  assign  several  errors  upon  which  they  ask  a  reversal.  The 
first  is,  that  the  appellee  failed  to  give  notice  of  the  filing  of  the  mandate 
required  by  section  761  of  the  Code;  second,  that  no  cause  of  action  was  ever 
-stated  in  the  petition;  third,  because  the  lerdict  was  excessive;  fourth, 
because  incompetent  evidence  was  admitted  by  the  court,  over  the  objection 
-and  exception  of  appellants,  relating  to  other  accidents  claimed  to  have 
occurred  on  the  elevator,  and  which  were  not  connected  with  the  accident 
-«ued  for  in  that  there  was  no  showing  that  the  elevator  had  not  been  re- 
paired between  the  time  of  these  accidents  proven  and  the  one  complained 
x)f.  It  is  true,  as  appears  from  the  record,  that  the  appellee  failed  to  give 
•notice  of  the  filing  of  the  mandate,  but  the  record  also  shows  that  the  man- 
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date  was  filed  io  open  court  and  that  the  trial  was  not  had  for  aiz  months, 
thereafter  and  in  the  meantime  appellants  appeared  in  open  oonrt  and  en  ^ 
tered  seyeral  motions  in  the  action.  After  these  Inotions  and  after  the  case, 
had  been  set  for  trial  on  a  day  fixed,  then  appellant  for  the  first  time  moved 
that  the  order  fixing  the  day  of  trial  be  set  aside  because  the  notice  of  the 
fllinic  of  the  mandate  had  not  been  given.  The  court  overruled  this  motion », 
but  fixed  another  day.  The  trial  was  entered  into  without  further  objeo^ 
tion,  and  it  appears  that  a  fair  and  full  hearing  was  given  the  parties. 

In  our  opinion  the  acts  of  appellants  in  entering  and  making  these  mo-, 
tions  was  a  waiver  of  the  notice  of  the  filing  of  the  mandate.  The  petition, 
was  sufficient,  but  even  if  it  was  not,  that  question  is  res  adjudicata  by  the- 
former  opinion  herein.  On  the  trial  appellee  iuMkiduced  evidence  that  the^ 
elevator  was  defective  and  unsafe,  and  that  by  reason  of  the  defects  it  had 
fkllen  once  or  twice  prior  to  his  injury  in  the  presence  of  appellants.  This^ 
proof  was  introduced  to  show  that  appellants  had  actual  knowledge  of  the^ 
nnsafe  and  dangerous  condition  of  the  elevator.  The  appellants  complain, 
because  the  oourt  permitted  this  evidence,  when  the  appellee  did  not  show 
that  appellants  had  failed  to  repair  the  elevator  between  the  time  of  these^ 
accidents  and  the  time  of  the  one  in  which  appellee  received  his  injuries.. 

We  are  of  the  opinion  that  the  court  did  not  err  in  this.    The  proof  showed 
that  the  defects  at  the  time  of  the  injury  were  the  same  as  at  the  time  ol^ 
the  previous  accidents.    It  was  competent  for  the  reason  also  that  this  ele- 
vator was  owned  and  in  the  possession  of  appellants  during  all  this  time> 
and  the  facts  with  reference  to  its  condition  were  peculiarly  within  their 
knowledge,  and  if  repairs  had  been  made  within  the  time  referred  to,  U  wa& 
within  the  power  of  appellants  to  introduce  such  evidence.    It  did  not  de- 
volve upon  the  appellee  to  prove  that  they  did  not  make  the  repairs.    The 
facts,  as  shown  by  this  record,  are  about  the  same  as  those  shown  by  the 
record  on  the  former  appeal,  and  in  our  opinion  the  verdict  is  not  excessive.. 

Wherefore,  the  judgment  of  the  lower  oourt  is  affirmed. 


FINNEY  V.  COMMONWEAL  fH. 
(Filed  October  26,  1904— Not  to  be  reported. ) 

1.  Criminal  law— Instructions— Upon  the  trial  of  appellant  charged  with  the« 
murder  of  Olymer  whom  he  was  undertaking  to  deliver  to  the  authorities, 
of  Hart  county  for  the  purpose  of  becoming  relieved  of  bail  bonds  he  was. 
surety  upon  for  Glymer,  when  upon  the  latter's  atteuipt  to  leave  him,  ap- 
pellant shot  and  killed  him,  the  proof  ghowed  appellant  was  weak  physically, 
had  been  paralysed,  that  deoeased  had  had  an  opportunity  to  arm  himself 
and  appellans  testified  that  he  believed  him  to  be  aimed  and  was  about  ta 
attempt  to  shoot  him. 

S.  Instructions— The  omission  of  the  words,  "suddeq  affray"  in  an  In^ 
■tmotion  upon  manslaughter,  and  the  use  of  the  words,  "and  upon  consid-. 
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-arable  proTooation  killed  WilHam  Clymer/'  eto.,   Inetead  of  the  words  "and 
upon  Buoh  provooatlon  as  is  ordinarily  calculated  to  excite  paselons  beyond 

xsontrol,  killed  William  Clymer,"  etc.,  was  error. 

8.  Same— In  an  instruction  upon  self  defense  the  expression,  ''and  be> 
lieved  and  had  reasonable  grounds  for  believing  he  had  no  apparently 
«afe  means  of  averting  said  danger,"  was  erroneous  where  appellant,  at  the 

^Ime,  did  not  occupy  the  position  to  require  him  to  avoid  or  avert  the  danger. 

H.  W.  Curie  afid  S.  M.  Payton  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

-Appeal  from  Hart  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  appeal  is  from  a  jifflgment  of  the  Hart  Circuit  Court  sentencing  ap- 

%)ellant  to  a  life  term  for  the  murder  of  one  William  Clymer. 

The  facts  connected  with  the  killing,  as  they  appear  of  record,  are  in  sub- 
stance OR  follows:  Appellant  was  the  surety  of  deceased  on  two  ball  bonds 
x)f  $100  each,  executed  before  the  county  judge  of  Hart  county.     After  these 
bonds  were  executed,  and  some  time  in  the  fall  of  1908,  the  deceased,  Clymer, 
was  arrested  and  tried  in  the  U.  S.  District  Court  at  Bowling  Green,  Ky., 
>and  sentenced  to  serve  a  term  in  the  jail  and  pay  a  fine  of  $100.    He  serred 
his  term  in  jail,  which  expired  on  the  ISth  of  March,  1004.    On  that  day  ap- 
pellant appeared  in  Bowling  Qreen  with  copies  of  the  bail  bonds  and  took 
charge  of  Clymer  and  took  him  to  the  jail  of  Hart  county  for  the  purpose  of 
relieving  himself  from  further  liability  on  these  bonds.    He  presented  to 
the  jailer  the  copies  of  the  bonds  and  offered  to  deliver  Clymer  to  him,  but 
the  jailer  refused  to  receive  him,  and  stated  to  appellant,  in  the  presence  of 
X/lymer,  that  he  must  go  to  the  county  judge  and  get  a  mittimus  directing 
him  to  receive  Clymer  into  the  jail.    Then  appellant,  with  Clymer,  went  to 
^he  house  of  the  county  judge  and  stated  to  him  what  the  jailer  had  said, 
and  the  judge  informed  him  that  he  could  not  issue  any  other  paper,  that 
the  copies  of  the  bail  bonds  were  all  the  papers  he  needed  and  to  take  the 
papers  and  Clymer  back  to  the  jail  or  to  the  sheriff,  and  have  the  sheriff 
deliver  Clymer  to  the  jailer.    While  the  judge  was  giving  these  instructions 
to  appellant,  Clymer  started  away  down  the  pike.    Appellant  called  to  him 
to  stop,  but  Clymer  answered  him  and  said  that  he  would  not  stop,  that  the 
judge  had  said  that  he  was  released,  and  he  continued  to  move  on  down  the 
pike.    Appellant  started  after  him,  and  just  as  he  caught  up  with  him  and 
attempted   to  place  his  hand  on   his  shoulder,  Clymer  told  him  not  to  do 
that,  and  turned  instantly  with  his  face  in  the  direction  of  appellant,  with 
-flenched  lists,  as   though  he  were  about  to  strike.    There  were  four  oye-wlt- 
oesses  to   this  occurrence.    One  or  two  of  them  stated  that  then  appellant 
began  to  shoot  at  Clymer.  -  The  others  stated  that  appellant  told  Clymer 
that  he  would  not  take  hold  of  him,  and  then  Clymer  started  on  down  the 
pike,  and  then  appellant  began  to  shoot  at  him,  and   continued  shooting 
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until  he  had  emptied  his  pistol,  and  that  very  soon  thereafter  Glymer  fell 
dead. 

Appellant  agreed  with  the  statement  of  the  eye-witnesses  down  to  the 
point  where  Glymer  tamed  round  and  clenched  his  fists.  Appellant  stated 
that  he  thought  Glymer  was  in  the  act  of  pushing  or  striking  him;  that  he 
told  Glymer  that  he  would  not  take  hold  of  him,  but  he  must  go  with  him 
back  to  the  jail.  Glymer  then  started  on  down  the  pike  and  he  (appellant) 
walked  fast  to  get  below  and  ahead  of  him,  and  just  as  he  was  getting  ahead 
of  him,  he,  Clymer,  appeared  to  become  angry,  and  threw  his  band  back  to 
his  hip  pocket,  and  he  believed  that  Glymer  was  in  the  act  of  drawing  a 
weapon  to  shoot  him,  when  instantly  be  began  to  shoot  at  Glymer  and  con- 
tinued to  shoot  until  he  had  emptied  his  pistol,  and  very  soon  Glymer  fell 
dead. 

It  was  proven  that  appellant,  on  the  way  to  the  courthouse,  immediately 
after  the  shooting,  and  at  the  courthouse,  stated  that  he  had  told  Glymer  that 
morning  at  Bowling  Green  if  he  started  to  run  away  from  him  he  would  shoot 
him,  and  that  he  had  shot  and  killed  him,  but  that  he  was  sorry  for^it. 
Appellant  also  testified  that  Glymer  had  opportunities  that  day  to  arm  him- 
self; that  he  was  not  in  his  presence  all  the  time  while  in  Bowling  Green. 
It  was  also  proven,  without  contradiction,  that  Glymer  was  a  violent, 
quairelsome  and  dangerous  man  of  great  physical  power,  and  large;  that 
appellant  was  past  the  age  of  fifty-two  years  and  weak  physically  as  com- 
pared to  Clymer;  that  he  had,  some  few  years  before  this  occurrence,  been 
stricken  with  paralysis  on  the  right  side.  The  proof  also  showed  that  ap- 
pellant and  Clymer  had  drunk  some  whisky  during  that  day,  buc  that 
Clymer  appeared  to  be  more  under  the  influence  of  it  than  appellant. 

The  court  gave  to  the  jury  a  proper  instruction  on  murder,  but  the  in- 
struction on  manslaughter  was  prejudicial  to  appellant.  The  words  "in  a 
sodden  affray"  were  omitted,  and  the  court  improperly  us^d  these  words 
therein:  **And  upon  considerable  provocation,  killed  William  Gljmer," 
«tc.,  when  he  should  have  used  the  following  words  in  lien  thereof:  "And 
upon  such  provocation  as  is  ordinarily  calculated  to  excite  passions  beyond 
<X)ntrol,  killed  William  Glymer,  etc." 

The  court  also  erred  in  giving  a  definition  of  this  term  or  phrase  in  in- 
fltruction  No.  1,  and  on  the  next  trial  it  would  be  better  to  leave  it  out  alto- 
gether. The  court  also  erred  in  giving  instruction  No.  6  on  self  defense  by 
inserting  the  following  words:  "And  believed  and  had  reasonable  grounds 
for  believing  he  had  no  apparent  and  safe  means  of  averting  said  danger." 
Appellant  did  not,  at  the  time  of  this  occurrence,  occupy  the  position  to  re- 
quire him  to  avoid  or  avert  the  danger.  It  was  his  right  to  remain  with 
the  deceased  and  use  all  reasonable  means  to  take  Glymer  to  the  jailer,  that 
he  might  be  relieved  from  liability  from  the  bond.  In  fact,  he  occupied  the 
same  position  and  with  the  same  rights  and  privileges  that  a  sheriff  or  con- 
atable  would  have  had  if  acting  under  a  warrant  on  a  charge  of  a  misde- 
meanor.    There  should  also  have  been  added  to  instruction  No.  6,  the  fol- 
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lowing:  "The  danger  to  one's  person  to  authorise  him  to  act  Id  his 
self-defenne  need  not  be  real,  but  only  apparent  danger." 

The  latter  part  of  Instruction  No.  8,  to  wit:  "If  the  defendant  sarrendered 
or  offered  to  surrender  said  Glymer  together  with  a  oertifled  copy  of  the  bill 
bond  to  the  jailer  of  Hart  county,  and  said  jailer  refused  to  accept  said 
Clymer  into  his  custody,  the  defendant  was  released  from  liability  on  aald 
bail  bond,  and  had  no  right  thereafter  to  hold  said  Glymer  or  restrain  said 
Clymer  of  his  liberty,"  was  very  damaging  and  prejudicial  to  appellanU 
and  should  have  been  omitted  from  the  instruction. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  thft 
cause  remanded  for  further  proceedings  consistent  herewith. 


^l\e  K^i^tacky  Ij:aW  K^porter 
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HOLLAND  AND  CARNEY  v.  COMMONWEALTH. 
(Filed  October  26,  1001— Not  to  be  reported.) 

1.  The  judgment  of  conviotion  against  appellant  Carney  is  reversed  because 
of  the  reasons  stated  in  the  opinion  on  the  appeal  of  Frank  Merriwether. 

2.  Eyidenoe— One  who  was  being  tried  for  murder  where  the  proof  showed 
that  just  after  the  homicide  he  had  a  one  dollar  bill  with  blood  on  it;  his 
contradictory  statements  about  this  and  other  matters;  his  statements  to 
another  who  was  confessing  his  part  in  the  crime  that  he  should  not  talk, 
and  his  remark  that  if  they  (meaning  those  acdused)  would  stick  together 
and  tell  the  same  story  the  Commonwealth  would  have  no  proof,  were  such 
as  to  authorize  the  court  to  refuse  a  peremptory  instruction  upon  appellant's 
motion. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  appeal  is  prosecuted  by  Dick  Carney  from  a  judgment  sentencirg 
him  to  death  for  aiding  and  at)etting  in  the  murder  of  an  unknown  white 
man  at  or  near  Pembroke,  Ky.,  on  the  night  4)f  the  14th  of  November,  1908. 

The  facts  and  circumstances  of  the  murder  are  related  in  the  opinloDs  this 
day  rendered  on  the  appeals  of  George  Holland  and  Frank  Merriweather, 
who  were  jointly  indicted  with  him  for  this  murder.  For  the  reasons  related 
in  the  opinion  on  the  Merriweather  appeal,  the  judgment  of  conviction 
against  this  appellant,  Carney,  must  be  reversed.  The  api>ellant  is  not 
repreeented  by  counsel  in  this  court,  but  one  of  the  reasons  assigned  for  a 
new  trial  in  the  lower  court  was  that  the  court  erred  in  refusing  to  give  to 
the  jury  a. peremptory  instruction  in  his  behalf.  The  court  did  not  err  in 
this  matter,  for  there  were  many  facts  and  oircunostances  proven  on  the 
trial  wlil^  authorited  a  verdict  of  guilty,  to  wit:^Ti>e  proof  that  appellant 
was  a|  WiPI!P*|  Balopn  and  saw  the  stranger  with  (he  rpll  of  money,  his  fol- 
lowing the  stranger  away  from  the  saloon,  hie  not  being  engaged  at  any 
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employment  to  earn  money,  his  not  having  any  money  just  prior  to  big 
meeting  this  stranger,  but  having  it  immediately  after;  when  he  was 
-arrested  a  one  dollar  bill  with  Iilood  on  it  was  found  on  his  person;  his  con- 
tradictory 6tat>ement8  with  reference  to  this  and  other  matters  of  more  or 
less  importance;  his  statements  as  testified  to  by  B.  M.  Trabue,  that  wben 
Will  Garrett  was  confessing  to  the  participation  in  the  murder,  appellADt 
reached  over  and  said  to  Garrett  twice,  "don't  talk"  and  "stop  talking;" 
appellant's  conversation  with  a  fellow  prisoner  in  the  jail,  in  which  be  was 
asked  why  and  how  ho  got  into  this  trouble  and  his  answer  was  that  be  got 
in  with  a  lot  of  "muckshaws"  (explained  by  witness  to  mean  a  lot  of  igno- 
rant or  inexperienced  persons);  his  remark  that  the  Commonwealth  bad  no 
proof  and  there  was  nothing  in  it  if  all  would  agree  on  the  same  story,  tell 
It  and  stick  to  it. 

But  for  the  errors  in  allowing  confessions  under  the  circumstances  stated 
In   the  opinion   in   Merri weather's  case,    the    jiidgmint  against  appellant 
Carney  is  reversed  and   the  cnuse  remanded  for  further  proceedings  con 
£i8tent  herewith. 

Whole  court  sitting. 


HOLLAND  AND  CARNEY  v.  COMMONWEALTH. 

(Filed  October  96,  1904— Not  to  be  reported. ) 

Criminal  law— Confession  of  accused — It  appearing  that  an  unknown  nian 
appeared  at  the  saloon  of  Moore,  in  Pembroke,  Ky.,  on  the  night  of  Novem- 
ber U,  191)3,  bought  and  paid  for  a  drink,  had  a  bottle  filled  with  liqnor, 
and  then  exchanging  some  nickles  and  dimes  with  the  barkeeper  for  a  one 
dollar  bill  which  he  wrapped  around  a  roll  of  bills,  left  the  place.  He  was 
discovered  on  the  1 7th  of  the  same  month  about  a  mile  and  a  half  from 
Pembroke,  dead,  his  body  mutilated,  his  skull  crushed,  throat  cut,  and 
otherwise  mutilated  The  appellant,  Holland,  and  others,  seven  in  all, 
were  at  the  saloon  when  the  stranger  exhibited  the  money,  and  left  soon 
after  the  stranger  did.  George  Holland  was  arrested  and  confessed  bis  guilt 
to  the  ofHoer  and  gave  the  names  of  others  as  guilty  with  him.  Other  con- 
fessions were  proved  by  the  Com iiion wealth.  The  evidence  shows  that  ap- 
pellant Holland's  confession  was  not  made  as  the  result  of  intimidation, 
threat,  fear,  or  hope  of  reward,  bat  was  made  voluntarily  and  freely.  Held 
—The  facts  and  circumstances  point  with  certainty  to  his  guilt,  and  the 
judgment  of  conviction  is  aflSmitd. 

N.  B.Hays  and  Loraiue  Mix  for  appellee. 

« 

Appeal  fro^i  Christian  Circuit  Court. 

Opinion  of  the  court  hy  Judge  Nunn. 

This  is  nn  appeal  from  the  judgment  of  the  Christian  Circuit  Conrt  con- 
victing the  appellants  of  murder  and  fixing  their  punishment  at  doatb. 
These  appellants,  together  with  seven  others,  namely,  Bd.  Holland,  Frank 
Merriweathers,  Frank  Sherman,  Frank  Massie,  Ed.  Mosely,  William  Gar- 
rett and  Charles  Finch,  were  indlcttd  for  the  willful  murder  of  an  unknown 
white  man,  giving  a  particular  description  of  him,  on  the  14th  <)f  Novem- 
ber, 1908.  The  appellant,  George  Holland,  Frank  Merriweathers  and  Frank 
Sherman  were  charged  with  committing  the  murder,  and  the  other  defend'- 
ants  with  being'present  and  aidin.^;  and  abetting. 
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It  appears  from  the  proof  that  this  unknown  man  appeared  at  the  saloon 
5>f  D.  1,  Moore  in  Pembroke,  Ky. ,  between  the  hours  of  6  and  7  o'clock,  on 
%he  night  of  November  14,  1908,  and  bought  and  paid  for  a  drink,  and  had  a 
"bottle  filled  with  whisky,  and  then  asked  the  taikeeper  if  he  could  exchange 
<a  paper  dollar  for  nickels  and  ilimes.  The  barkeeper  furnished  him  the  bill 
-and  he  took  a  roll  of  bills  out  of  his  vest  pocket  and  wrapper!  this  bill 
ground  it,  replaced  the  roll  in  his  pocket,  picked  up  his  valise  and  left  the 
-saloon.  It  was  in  proof  that  these  appellants  and  others  of  the  defendants 
named  in  the  indictment  were  present  at  that  time  and  were  in  a  position 
to  see  this  roll  of  bills,  and-they  left  the  saloon  very  soon  after  the  stranger 
left.  The  next  seen  of  the  stranger  was  some  time  after,  out  on  the  Pem- 
broke and  Fairview  road,  about  a  mile  and  a  half  from  Pembroke,  where 
fie  had  built  up  a  Are  near  a  tree  about  forty  yards  from  the  road.  He  was 
next  discovered  dead  at  that  place  on  the  17ch  of  November,  1908,  under  a 
pile  of  rails  some  distance  from  the  tree  where  he  had  built  his  fire.  When 
found,  the  hogs  had  mutilated  his  face,  throat  and  bowels,  but  it  appeared 
that  his  skull  had  been  broken  in  on  the  side  of  his  forehead,  his  windpipe 
•and  esophagus  or  gullet  severed  by  some  sharp  instrument,  and  his  organs 
«f  generation  had  been  severed  from  his  body  by  some  sharp  instrument. 
Ijarge  pools  of  ulood  were  found  near  this  tree  and  spots  of  blood  on  the 
fpround  and  leaves  from  that  point  to  about  eighteen  or  twenty  feet  to  this 
pile  of  rails  where  he  was  found,  the  ground  showing  that  he  had  been 
dragged  from  one  place  to  the  other.  There  were  knlfemarks  upon  this 
tree,  showing  evidence  that  the  kpife  had  been  wiped  on  the  side  of  it.  leav- 
ing blood  on  the  tree.  The  frame  of  his  valise  was  found  lying  where  the 
"fire  had  been,  showing  that  it  had  all  been  burned  up  except  the  frame,  it  being 
metal.  His  overcoat,  had  been  burned  at  the  same  place  except  a  part  of  the 
•oollar,  and  his  shoes  had  been  removed  from  his  feet.  A  bottle  with  a  small 
xiuantlty  of  whisky  was  also  found  near  this  tree.  An  ax  handle  was  found 
twenty  or  thirty  yards  from  this  spot  in  the  woods,  and  in  the  direction  of 
Pembroke.  This  ax  handle  was  cracked  or  slivered  when  found,  and  there 
Vfas  long  dark  hair  in  the  slivers,  of  the  same  color  as  that  of  the  deceased. 
TThere  was  no  money  or  other  thing  of  value  found  upon  the  person  of  the 
deceased. 

A  few  weeks  after  the  discovery  of  this  dead  body,  the  appellant,  George 
Holland,  was  arrested  at  his  home  about  three  miles  from  Pembroke,  on  the 
Fairview  road.  While  on  the  way  to  Pembroke  on  the  night  ^  bis  arrest, 
the  officer  testified  that  he  confessed  to  him  that  he  took  a  part  in  the  kill- 
ing of  this  man.  and  told  the  officer  he  wanted  him  to  arrest  the  otbere  who 
ifvere  engaged  in  it.  Upon  being  requested  to  give  the  names  of  all  engaged 
In  it,  he  gave  the  names  of  the  other  defendants  charged  in  the  indictment. 
The  Commonwealth  proved  by  half  a  dozen  or  more  witnesses  of  confessions 
inade  by  appellant  Holland  at  different  times  and  places.  All  the  confes- 
-eions  were  in  substance  the  same,  and  were  about  as  follows:  That  he  with 
four  or  five  of  the  other  defendants  were  at  the  saloon  where  the  stranger 
•exhibited  his  money,  left  the  saloon  immediately 'after  he  left,  and  agreed 
together  to  rob  him  of  his  money;  that  he,  with  all  the  defendants,  except 
Merrlweathers,  Carney,  Finch  and  Sherman,  went  to  his  (appellant's) 
bouse.    A'ter  remaining  at  home  for  some  time.  Finch  arrived,  and  appel- 
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lant  and  all  of  the  defendants  at  his  house,  with  Finch,  went  down  th» 
road  in  the  direction  of  Pembroke,  and  just  before  arriving  at  the  place 
where  the  stranger  was,  they  met  Meniweathers,  Carney  and  Sherman. 
They  had  a  short  consultation,  when  Merri weathers  remarked  that  if  they^ 
were  going  to  do  anything,  then  was  the  time  to  do  it.  A  few  took  positiona 
to  watch,  and  appellant,  with  the  balance,  went  up  to  where  the  deoeased. 
was  sleeping,  and  Mt*rrl weathers  struck  him  three  blows  with  an  ax  handlOv 
and  appellant  jumped  on  him  and  cut  his.  throat  with  a  butcher  knife  which 
Merriweathers  handed  him,  when  Sherman  took  the  knife  and  out  off  hia 
organs  of  generation,  and  with  the  assistance  of  Merriweathers  out  the  flesh 
off  of  his  face,  and  then  appellant  wiped  the  knife  several  times  oi^this 
tree;  that  Dick  Gnroey  ransacked  his  pockets  and  found  <i  dollar  and  a  half 
in  silver  and  about  one  hundred  dollars  in  paper  money.  The  appellant,  at 
the  time,  received  the  silver  and  the  other  was  to  be  divided  among  the  other- 
defendants;  that  his  overcoat  and  valise  were  put  upon  the  fire,  the  az 
handle  was  thrown  into  the  woods  in  the  direction  of  Pembroke,  and  th& 
body  was  dragged  through  the  leaves  on  the  ground  to  the  rail  pile  and 
placed  thereunder;  that  one  of  the  defendants  took  off  his  shoes  and  carried 
them  away. 

The  appellant,  on  the  witness  stand,  denied  taking  any  part  in  the  mur- 
der of  this  man  or  having  any  knowledge  of  the  matter  whatever,  but  stated, 
that  he  made  these  alleged  confessions  through  fear,  being  threatened  with 
a  mob  if  he  did  not.  He  also  stated  that  he  y^M  not  in  Pembroke  either  oa 
the  day  or  the  night  that  this  stranger  was  killed,  but  that  he  was  at  home;, 
that  after  eating  his  supper,  he,  in  company  with  the  other  defendanta 
named,  except  Merriweathers,  Carney  and  Sherman,  waited  at  his  hous^ 
until  Finch  arrived,  when  they  all  went  to  Frank  Massie's  house,  which 
was  about  three-quarters  of  a  mile  from  where  the  stranger  was  found,  ta 
play  cards  and  pop  corn ;  that  he  stayed  at  Massie's  until  about  10  o'clock, 
when  he  left,  ard  went  home  and  stayed  there  the  rest  of  the  night;  that  he- 
did  not  see  Merriweathers,  Carney  or  Sherman  at  all  that  night.  .  He  also, 
stated  that  his  nephew,  Dudley  Bowles,  came  over  to  his  house  and  stayed 
all  night.  Bowles  was  put  upon  the  stand  and  stated  that  about  an  hour- 
after  supper  Finch  oame  to  the  house  after  the  appellant  and  they  went  off* 
together  and  returned  with  Frank  Massie  just  before  day  the  next  morning- 
and  stirred  up  the  fire  and  began  popping  com  and  playing  caxils. 

The  evidej^ce  shows  that  appellant  Holland's  confessions  were  not  made- 
as  a  result  of  intimidation,  threats,  fear  of  an^  ktod,  or  hope  of  reward, 
but,  on  the  other  hand,  were  made  voluntarily  and  freely.  Seotton  840  of 
the  Criminal  Code  provides:  "A  oonfession  of  a  defendant,  unless  made  in 
open  court,  will  not  warrant  a  oonvictlon,  unless  accompanied  with  other- 
proof  that  such  an  offense  was  committed." 

The  evidence  in  this  case  shows  that  this  stranger  did  not  die  a  natnnil 
death,  but,  on  the  other  hand,  it  shows  clearly  that  be  was  ninrdez^d.  Tbe- 
evidenoe  all  points  to  this  fact  His  skull  was  crushed,  his  windpipe  and. 
gullet  were  severed  with  a  kinfe,  his  organs  of  generation  bad  been  removed 
with  a  like  instrument,  his  sbo^  had  been  removed  from  his  feet  and  Imd 
been  carried  away,  t^e  large  poal  of  blood  found  at  the  tree,  blood  scatteiad. 
along  the  fpound  to  where  he  was  placed  in  the  rail  pile,  knife  marks  i^nd 
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1[>lood  on  the  tree,  the  collar  of  bis  overcoat  and  the  frame  of  the  valise  at 
'the  place  where  the  fire  had  been,  the  silvered  ax  handle  v^lth  the  hair  of 
the  deceased  on  it  at  the.place  where  it  was  found,  and  some  few  other  cir- 
*oumstancefl  not  necessary  to  mention,  all  unerringly  point  to  the  fact  that 
^be  offense  was  committed,  and  coincide  and  agree  with  the  confessions 
made  by  appellnnt  Holland,  and  it  seems  Impossible  that  the  appellant,  in 
liis  oonfesEluns,  could  have  juirticularized  these  facts  and  circumstances  ag 
they  appeared,  as  shown  by  many  witnesses,  unless  he  had  actual  knowl- 
edge himself  of  and  was  present  at  the  scene  of  the  murder.  The  instruc- 
tions fairly  presented  the  law  of  the  case. 

The  facts  and  circumstances  as  shown  in  the  record  point  with  certainty 
to  the  guilt  of  appellant  Holland,  and  the  punishment  fixed  by  the  jury  is 
no  more  severe  than  the  perpetrators  of  this  atrocious  and  brutal  murder 
^teserves. 

For  these  reasons  the  judgment  against  the  appellant,  Holland,  is  affirmed. 

Whole  court  sitting. 


MERRIWEATHER  v.  COMMONWEALTH. 
(Filed  October  26,  1004. ) 

1.  Evidence— Competency— Prisoner  In  irons— Statements  made  by  others 
In  his  hparlng— Silence  of  accused— Where  eight  prisoners  charged  with 
murder,  by  killing  a  stranger  at  night  for  his  money,  were  being  conveyed 
%o  jail  in  charge  of  the  ofiScers  and  chained  together,  while  waiting  in  the 
-station  for  the  train,  some  of  the  spectators  or  officers  asked  some  of  the 
prisoners  whether  they  had  killed  the  stranger,  some  of  them  answered,  in 
^be  presence  of  appellant,  that  appellant  had  knocked  him  in  the  head  with 
•an  ax  handle  and  another  had  held  him  while  still  another  cut  his  throat, 
to  which  statements  appellant  made  no  reply.  Afterward,  while  appellant 
was  in  jail,  statements  were  made  by  some  of  the  prisoners  to  the  police 
Judge  in  an  adjoining  room,  in  hearing  of  appellont,  the  door  between  the 
two  rooms  being  open,  that  appellant  struck  the  blows  with  an  ax  handle 
lihat  killed  deceased,  to  which  appellant  made  no  response.  The  prisoners 
ipvbo  made  these  statements  were  not  introduced  on  the  trial,  but  their  state- 
ments made  in  the  presence  and  presumably  in  the  hearing  of  appellant, 
were  admitted  against  his  objection.  Held— That  this  evidence  was  incom- 
petent. 

2.  Statements— Not  part  of  res  gestae— Adoption  by  accused— What  another 
may  have  said,  though  in  the  presence  of  the  accused  (not  forming  a  part  of 
^he  res  gestie)  is  immaterial  except  it  be  a  fact  that  the  accused,  by  admit- 
ting the  statement  to  be  true,  made  it  hie  statement  by  adoption.  When, 
therefore,  it  appears  that  the  accused  did  not  adopt  the  statement  as  his 
own,  from  whatever  cause,  it  ought  not  to  be  admitted  at  all. 

K.  B.  Hays,    and  Loraine  Mix,  for  appellee. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

Appellant,  Frank  Merriweather,  and  eight  others,  inclading  George  Hol- 
land and  Dick  Carney,  all  negroes,  were  indicted  for  the  willful  murder  of 
«D  unknown  white  man,  committed   in   Christian  county  on  November  14, 
HOB,    The  murdered  man  was  a  stranger  in  that  community.    He  appeared 
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in  a  salooD  In  the  town  of  Pembroke  after  dark  on  the  14tfa  of  No^emberJ 
1903,  Saturday  night,  and  bought  some  whisky.  In  paying  for  it  he  exhib- 
ited some  money,  and  besides  got  some  silver  exchanged  for  imper  money^ 
which  he  added  to  a  roll  of  bills  also  exhibited  in' the  saloon.  Dick  Carney 
is  shown  by  the  evidence  in  this  case  to  have  seen  the  occurrence  above  nar- 
rated,  and  to  have  followed  the  stranger  out.  There  were  a  number  of  pso^ 
pie  in  and  about  the  saloon  at  the  time,  and  others  went  out  directly  after 
the  stranger.  Persons  passing  through  Chilton  Woods,  about  one  and  one- 
half  miles  from  Pembroke,  some  hour  or  so  later,  discovered  a  fire  buiU 
near  a  tree,  and  a  man  having  the  appearance  of  this  stranger,  sitting  alon» 
by  it.  On  the  following  Tuesday  t^e  body  of  the  stranger  was  found  par- 
tially hidden  beneath  a  pile  of  rails  near  where  the  fire  had  been.  The  body^ 
appean^d  then  to  have  been  dead  two  or  three  days.  Hogs  had  gotten  to  it 
and  partially  eaten  it.  The  skull  had  been  crushed  by  a  bludgeon  or  8om» 
blunt  instrument,  the  throat  had  been  cut,  the  penus  had  been  cut  off,  and 
the  face  cut  or  eaten  away.  There  was  also  evidence  that  a  great  hole  had 
been  cut  in  the  abdomen.  Near  the  scene  of  the  murder,  for  murder  it  cer- 
tainly was,  there  was  found  an  ax  handle,  fitting  a  double-bitted  ax.  Oih 
this  handle  was  blood,  and  dark  hnir,  matching  that  on  the  dead  body. 
Blood  was  spattered  on  the  tree  standng  near  the  place  where  the  fire  was. 
There  were  also  blood  stains  with  a  raveling  of  cloth,  on  the  bark  of  the 
tree  where  a  knife  had  been  cut  into  the  bark,  evidently  for  the  purpose  of 
cleaning  the  blood  from  it.  An  old  glove  fitting  the  right  hand  was  alm^ 
found  near  the  scene.    The  gloTe  was  identified  as  belonging  to  appellant. 

On  Wednesday  appellant  was  noticed  to  have  blood  spots  on  one  leg  of  his 
trousers.  There  was  proof  that  appellant  owned  a  double-bitted  ax,  which 
had  not  been  seen  since  the  killing.  The  murdered  man  was  undoubtedly 
killed  for  his  money,  and  the  body  most  horribly  mutilated  by  the  mur- 
derers, either  to  conceal  its  identity,  or  to  gratify  a  barbarous  lust.  Appel- 
lant had  money  immediatley  after  the  date  of  the  killing,  and  had  none 
immediately  before.  He  had  not  been  at  work,  nor  been  paid  any  sum  in 
the  meantime.  There  are  other  circumstances  detailed  in  the  evidence  tend- 
ing to  establish  appellant's  guilt,  but  which  it  is  not  deemed  neceesary  t» 
set  forth  in  the  opinion.  For  it  is  not  the  province  of  this  court  to  deter- 
mine either  the  guilt  or  the  innocence  of  the  accused,  but  to  see  that  If  con- 
victed,  it  shall  be  upon  a  trial  conducted  in  the  manner  which  satisfies  the* 
law. 
\  Appellant  demanded  and  was  granted  a  separate  trial  from  those  jointly 

indicted  with  him.    The  venlict  of  the  jury  found  him  guilty,  and  fixed  hia 
punishment  at  death. 

The  motion  and  grounds  for  a  new  trial  allege  the  following  errors: 

Ist.  That  the  jury  was  irregularly  formed. 

2d.  That  irrelevant  and  incompetent  evidence  was  admitted  against  him^ 

8d.  That  the  instructions  to  the  jury  were  erroneous. 

1st.  Appellant  suggested  in  his  motion  for  new  trial  filed  In  the  circuit 
court  that  the  jury,  and  the  venire  from  which  It  was  selected,  were  all 
white  men,  and  that  his  race  was  discriminated  against  in  its  aelection, 
which  he  claimed  was  in  violation  of  his  rights  under  the  14th  amendment 
to  the  Constitution  of  the  United  htates.    It  is  sufficient  for  the  purpose  of 
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this  case  to  say  that  there  is  nothing  in  the  rceord  showing  the  race  of  any 
of  the  jurors.  Nor  is  there  anything  showing  what  race  or  races  the  venire- 
inoluded.  Nor  was  there  objection  in  the  circuit  court  at  the  time  to  th& 
juiy.  On  the  contrary,  the  record  shows  that  it  was  accepted  by  the  defend- 
ant without  objection. 

Sd.  Evidence  was  admitted  to  the  jury  which  is  claimed  to  be  in  the  na- 
ture of  admissions  by  the  defendant.  By  a  number  of  witnesses  it  was  proved 
that  direotly  after  appellant's  arrest  he,  in  company  with  seven  others  of 
those  indicted  with  him,  was  being  taken  from  Pembroke  to  Hopkinsville,. 
the  county  seat.  The  eight  prisoners  were  chained  to  each  other,  but  Id 
two  groups  of  four  each.  They  were  standing  in  the  waiting  room  at  the 
depot,  gathered  about  the  stove.  A  number  of  persons,  officers  and  others^ 
were  in  the  room  and  without.  A  crowd  had  gathered  about  the  depot,  but 
were  in  the  main  kept  from  the  room  by  a  guard  placed  at  the  door.  Under 
these  circumstances,  some  of  the  spectators,  or  officers,  asked  several  of  the 
prisoners  whether  they  had  killed  the  stranger.  Qeorge  Holland,  and  others 
of  them,  answered  that  they  had;  that  appellant  bad  knocked  him  in  the 
head  with  the  ax  handle,  and  that  another  held  him  while  yet  another  cut 
his  throat.  To  these  statements  appellant  made  no  response.  It  reasonably 
appears  that  he  was  within  hearing  distance  of  those  making  the  state- 
ments. 

Appellant  was  confined  in  the  jail  immediately  after  his  arrest,  do  were 
the  others.  The  jail  room  opened  into  a  court  room.  Some  of  the  prisoners 
were  taken  by  officers,  including  a  police  judge,  into  the  uourt  room  into 
the  presence  of  a  number  of  persons,  and  questioned  as  to  the  occurrence  of 
the  killing.  The  police  judge  seems  to  have  made  a  written  transcript  of 
one  of  the  prisoner's  statements,  and  had  him  to  swear  to  it.  Appellant 
and  Diok  Carney  were,  during  these  occurrences,  confined  in  a  cell  in  the  jail 
department,  but,  because  the  door  Isetween  the  rooms  was  open,  were  prob- 
ably within  hearing  of,  and  could  see  at  least  some  of  the  persons  in  the 
court  room.  They  were  from  six  to  ten  feet  away  from  those  of  the  pris- 
oners being  questioned  in  the  ooutE  room.  They  there  stated  that  app(>llant 
was  present  and  struck  the  blows  with  the  ax  handle.  Appellant  made  no 
response  to  these  statements.  The  prisoners  who  made  the  statements  were 
not  introduced  as  witnesses  against  appellant.  But  their  statements,  made 
in  his  presence  and  presumably  within  bis  hearing,  were  admitted.  He 
objected,  and  asked  their  exclusion,  which  was  overruled. 

The  fceneral  rule  is,  that  what  another  said  about  the  transaction  undtrr 
investigation,  is  not  relevant  as  evidence.  It  is  called  hearsay.  There  are» 
however,  numerous  exceptions  to  that  general  rule.  Sometimes  classed 
among  these  exceptions  is  where  one  recited  facts  in  the  hearing  of  the  per- 
son to  be  charged,  and  he  assents  to  their  truthfulness.  This  is  allowed 
upon  the  ground  that  such  statements  by  the  assent  of  the  person  whom  it 
is  sought  to  bind  by  them,  made  them  his  statements,  and  is,  counsequentl^'» 
bound  by  them  as  admission p,  if  they  be  against  his  interest.  For  it  is 
thought  to  be  contrary  to  the  habit  of  men  to  admit  a  matter  which  is 
against  their  interest  unless  constrained  to  do  so  by  its  very  truth.  This 
evidenoe  is  admitted  at  last,  not  because  somebody  else  made  the  statement 
though    in  the  hearing  of  the  person  to  be  charged,  but  because  the  latter 
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has  expressly  or  Impliedly  ratified  and  adopted  it  as  his  own  statement.  £z* 
press  admissions  against  one's  interest  voluntarily  and  nnderstandingly 
made,  though  oral,  are  regarded  as  competent  evidence  of  much  force.  It 
must  be  clear,  however,  in  such  case,  that  the  party  to  be  bcmnd  did  under- 
stand the  statement  in  its  exact  import,  and  of  his  volition  and  purpose 
adopted  it  as  his  own  version  of  the  transaction.  On  this  subject,  Prof. 
Oreenleaf  writes  (section  900,  Qreenleaf  Ev. ):  **  With  respect  to  all  verbal  ad- 
mlRsicns,  it  may  be  observed  that  they  ought  to  be  received  with  great  cau- 
tion. The  evidence,  consisting  as  it  does,  in  the  mere  repetition  of  oral 
statements,  is  subject  to  much  imperfection  and  mistake;  the  party  himeelf 
either  being  misinformed,  or  not  having  clearly  expressed  his  own  meaning, 
or  the  witness  having  misunderstood  him.  It  frequently  happens,  also,  that 
the  witness,  by  unintentionally  altering  a  few  of  the  expressions  really  used, 
gives  an  effect  to  the  statement  completely  at  variance  with  what  the  party 
actually  did  say." 

Of  express  admissions,  though  subject  to  the  criticism,  or  rather  caution, 
made  in  the  foregoing  quotation,  it  may  be  said  that  the  party  has  inten- 
tionally given  them  currency  by  his  own  speech,  and  for  whatever  purpose 
they  can  be  properly  used.  Intimately  and  necessarily  connected  with  that 
class  of  admissions,  is  that  where  they  are  implied  by  the  conduct  of  the 
party.  Among  this  class  are  flight,  fabrications,  and  such.  There  is  alEO 
included  in  it  that  of  admission  by  silence  or  acquiescence.  Manifestly  this 
last  is  of  much  lower  degree,  and  less  satisfying  than  an  express  admission. 
For,  after  all,  there  must  be  to  some  extent  an  assumption  that  the  person 
sought  to  be  bound  did  understand  the  matter  as  it  was  understood  by  the 
person  making  the  statement,  and  by  the  tribunal  trying  the  fact.  While 
this  assumption  may  in  some  cases  amount  to  almost  a  certainty,  yet  in 
every  case  it  is  necessarily  an  assumption,  which  of  course  may  be  contrary 
to  the  truth  of  the  matter.  The  rule  deduced  from  the  varying  circum- 
stances under  which  admissions  by  silence  or  acquiescence  may  be  infeired. 
is  thus  stated  in  Greenleaf  on  Evidence,  section  IkT:  **Acquisoenoe,  to  hare 
the  effect  of  an  admission,  must  exhibit  some  act  of  the  mind,  and  amount 
to  voluntary  demeanor  or  conduct  of  the  party.  And  whether  it  is  acqui- 
escence in  the  conduct  or  in  the  lang'liage  of  others,  it  must  plainly  appear 
that  such  conduct  was  fully  known,  or  the  language  fully  understood  by 
the  party,  before  any  Inference  can  be  drawn  from  his  \»ssiveness  or 
silence.  The  circumstances,  too.  must  be  not  only  such  as  afforded  him  an 
opportunity  to  act  or  speak,  but  such  also  as  would  properly  and  naturally 
oall  for  some  action  or  reply,  from  men  similarly  situated." 

If  a  statement  be  made  in  the  presence  of  one  accused,  or  otherwise  sought 
to  be  charged  with  its  truthfulness,  and  he  denies  it,  there  can  be  no  sort  of 
doubt  that  the  whole  occurrence  Ie  incompetent  as  evidence  against  the  lat- 
ter. It  wouli  be  a  most  dangerous  thing  to  allow  evidence  to  be  manufac- 
tured in  such  way.  For,  if  both  the  statement  and  the  denial  were  admitted, 
the  jury  might  elect  to  discredit  the  veracity  of  the  accused,  while  nothing 
appearing  against  that  of  the  person  who  had  made  the  statement,  it  would 
be  believed.  The  result  would  be  to  convict  or  charge  one  upon  what  a  wit- 
ness said  somebody  else  not  under  oath  said  of  the  matter.  It  needs  no 
elaboration  to  show  thafc  at  the  common  law  such  evidence  is,  generally,  not 
receivable. 
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What  another  may  baTe  said,  though  Id  the  pteeenoe  of  the  acctiBed  (not 
fonnlnff  a  part  of  the  ree  geettd),  is  immaterial  except  it  be  a  faot  that  the 
«oon9ed  \y  admitting  the  statement  to  be  true,  made  it  his  itatement  by 
adoption.  It  is  at  war  with  every  principle  of  the  law  of  evidence  as  ad- 
ministered in  this  country  and  England,  to  admit  it  on  any  other  ground. 
When,  therefore,  it  appears  that  the  accused  did  not  adopt  the  statement  as 
his  own,  from  whatever  cause,  it  ought  not  to  be  admitted  at  all.  It  is  not 
material  in  the  analysis  of  this  rule  that  the  statement  may  in  fact  be  true, 
or  that  It  can  not  be  otherwise  proven.  The  sole  inquiry  is,  did  the  person 
attempted  to  be  bound,  actually  admit  it,  voluntarily  and  understandingly; 
is  it  evinced  that  by  an  action  of  his  mind  he  in  effect  likewise  declared  the 
fact  to  be  as  stated?  If  not,  then  the  matter  is  incompetent  for  any  purpose 
-as  evidence  against  him.  These  may  be  stated  as  requisites  to  the  admission 
of  such  evidence:  First,  did  the  person  to  be  bound  by  the  statement  hear 
it;  second,  did  he  understand  it;  third,  did  be  have  an  opportunity  to  ex- 
press himself  concerning  it;  fourth,  was  he  called  upon  to  act  upon  or  reply 
to  it.  If  the  circumstances  attending  the  statement  were  such  as  to  show 
-either  that  he  did  not,  or  from  whatever  motive,  probably  did  not  intend  to 
oommit  himself  at  all  on  the  subject,  then  it  would  be  doing  violence  to  the 
fact  and  serving  a  most  unsafe  practice,  to  allow  an  inference  to  the  con- 
trary to  be  drawn  from  his  silence. 

The  accused  in  this  instance  was  in  custody,  manacled,  and  being  hurried 
to  jail,  charged  with  a  heinous  crime^  justly  arousing  the  indignation  of 
the  communiuty.  Surrounding  him  was  a  crowd  of  curious  people,  whose 
motives  for  being  present  may  have  been  interpreted  not  unreasonably  by 
one  00  situated  as  the  prisoner  was,  as  inimicable  to  his  personal  safety. 
Without  an  opportunity  to  consult  counsel,  beset  by  fears  and  misgivings, 
possibly  stricken  by  a  consciousness  of  guilt,  and  ignorant  of  a  proper 
course  to  pursue,  was  not  the  natural  thing  for  him  to  do  to  keep  silent? 
No  part  of  the  conversation  was  addressed  to  hira.  He  was  not  asked  to  an- 
swer. Nor  was  he  bound  to  have  done  so,  even  if  asked,  no  matter  by 
whom.  One  can  not  be  compelled,  when  not  offering  himself  as  a  witness 
in  his  own  defente,  to  give  evidence  in  court  tending  to  incriminate  him- 
self. Much  less  should  he  be  compelled  to  do  so  out  of  court.  If  silence  in 
such  case,  is  evidence  of  guilt,  then  one  charged  with  crime  inust.  under 
penalty  of  himself  creating  most  damaging  evidence  against  hinifelf  in  sup- 
port of  the  charge,  enter  into  a  controversy  of  words  with  every  idle  strag- 
gler who  may  chose  to  accuse  him  to  bis  face.  He  must  parry  every  cross- 
examination  attempted  by  every  self-appointed  questioner;  he  must,  though 
not  addressed,  continually  shout  a  denial  of  every  fugitive  statement  tend- 
ing to  implicate  him  that  may  reach  his  ears.  He  must  bastard  answering 
accurately  every  statement  so  made,  or  have  his  silence  construed  as  evi- 
dence of  his  having  admitted  not  only  what  the  witness  then  said,  but  pos- 
sibly now  says  was  then  said. 

Courts  have  been  called  upon  to  apply  such  facts  to  that  part  of  the  rule 
above  quoted,  which  says  that  the  accused  must  not  only  have  an  oppor- 
tunity to  -respond  to  the  statement  sought  to  te  fastened  upon  Iiim  as  an 
admission,  but  that  the  circumstances  must  be  such  as  "naturally  and  prop- 
erly called  for  some  action  or  reply,  from  jjaen  similarly  situated. 


i» 
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One  of  the  earliest  and  most  thoroughly  coDsidered  cases  bearing  upon 
this  subject,  and  one  which  is  a  leading  case  thereon,  is  that  of  Common- 
wealth V.  Kenney,  14  Metcalfe^ (Mass.),  285.  The  accused  in  that  case  waa 
charged  with  having  stolen  and  carried  away  a  bag  of  money,  the  property 
of  one  Russell.  When  the  prisoner  was  brought  to  the  police  Station,  Bus- 
sell,  named  in  the  indictment  as  having  been  robbed,  came  in  crying,  and 
said  "that  man,"  pointing  to  the  defendant, '* has  stolen  my  money."  A 
bag  which  the  prisoner  had  secreted  after  he  was  taken  to  the  station  house^ 
was  found,  whereupon  Rusaell  immediately  said  "that  is  my  bag,"  and  aa 
the  money  was  counted,  said:  "That  is  all  the  money  I  had  in  the  world." 
The  defendant  was  present  and  heard  all  these  statements  and  made  no 
response.  Chief  Justjce  Shaw,  in  delivering  the  opinion  of  the  court,  after 
stating  the  rule  as  announced  by  Greenleaf  above,  added:  "If  ( the  statements 
be)  made  in  the  course  of  any  judicial  hearing,  he  conld  not  interfere  and 
deny  the  statement.  It  would  be  to  charge  the  witness  with  perjury,  and 
alike  inconsistent  with  decorum  and  the  rules  of  law.  So,  if  a  matter  is  of 
something  not  within  his  knowledge,  if  the  statement  is  made  by  a  Ftranger, 
whom  he  is  not  called  on  to  notice;  or  if  he  is  restrained  by  fear,  by  doubts 
of  his  rights,  by  a  belief  that  his  security  will  be  best  promoted  by  bis 
silence,  then  no  inference  or  assent  can  be  drawn  from  his  silence." 

The  court  added:  "The  circumstances  were  such,  that  the  court  are  of 
opinion  that  the  declaration  of  the  party  robbed,  to  which  the  defendant 
made  no  reply,  ought  not  to  have  been  received  as  comiietent  evidence  of  his 
admission,  either  of  the  fact  of  stealing,  or  that  the  bag  and  money  were 
the  property  of  the  party  alleged  to  be  robbed."         « 

The  Supreme  Court  of  Alabama  in  Bob  v.  State,  82  Ala.,  660,  had  occasion 
to  consider  the  same  question.    The  prisoner  in  that  case,  who  was  a  slave,, 
was  indicted  for  an  assatilt  with  intent  to  kill  Thomas  Curtis,  a  white  per- 
son.   Bob  was  called  into  his  master's  house,  in  the  presence  of  his  master 
and  mistress,  with  several  neighbors  who  had  assembled,  when  the  measure 
of  tracks  found  at  the  scene  of  the  shooting  was  applied  to  his  shoes  which 
he  was  at  that  time  wearing.    On  applying  the  measure  it  was  found  that  it 
fitted  his  shoes  in  every  particular.     Several  of  those  present  exclaimed  that 
they  were  the  shoes  that  made  the  tracks,  to  which  exclamations  the  pris- 
oner made  no  reply.    The  court  said:  "The  implication  of  admissions  from 
silence  rests  upon  the  idea  of  acquiescence.    *    *    *    It  never  applies,  unleES 
an  acquiescence  in  what  is  said  can  he  presumed.     Neither  reason  nor  law 
will  permit  the  presumption  of  acquiescence  to  be  drawn  from  silence,  unless 
the  circumstances  were  not  only  such  as  afforded  the  party  an  opportunity 
to  act  or  speak,  but  such  also  as  would  properly  and  naturally  call  for  some 
action  or  reply  from   men   similarly  situated. "    (Citing  authorities. )  .Be- 
Sliming:  "The  exclamation  was  not  addressed  to  the  accused.     It  was  made 
by  white  persons,  in  the  presence  of  his  master  and  mistress,  and  in  a  room 
of  their  house.     It  was  rather  an  emotional  expression,  demanding  no  reply. 
Such  an  expression,  made  in  such  presence,  by  snch  nersons,  and  in  such  a 
place,  did   not  properly  and   naturally  call   fur  a   reply  from    the  accused 
slave. ' ' 

A  comparotively  recent  work   on   the  law  of  criminal  evidence  (Rice  on 
Evidence),  treating  of  the  demeanor  of  the  accused  when  under  arrest,  and 
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the  effect  of  his  silence,  says:  ''What  a  third  person  says  in  the  presence  of 
a  person  charged,  is  admissible  against  him  if  he  remains  silent.  Hia 
silence  must  be  taken  as  an  acquiescence  in  its  truth."  (Citing  numerous, 
anthorities. )  Further:  "Still,  it  is  a  familiar  elementary  principle,  that, 
silence,  when  the  accused  is  under  no  restraint,  and  at  full  liberty  to  speak,, 
may  sometimes  be  regarded  as  a  tacit  admission."    (Section  818.) 

What  are  called  admissions  in  civil  actions,  in  criminal  law  are  called 
confesFions.  The  terms  are  synonymous  under  this  rule  of  evidence.  The- 
aathor  last  quoted  says  at  the  close  of  section  818:  '*In  closing  my  observa- 
tions upon  this  subject,  it  may  be  well  to  say  that  all  confessions  are  prima, 
facie  involuntary  and  inadmissible."  (Citing  authorities.)  "Nor  are  con- 
fessions presumed  to  have  been  voluntarily  made  when  the  party  making  it 
is  restrained  of  his  liberty,  or  is  in  immediate  apprehension  of  great  bodily 
barm." 

The  question  whether  the  statement  sought  to  be  introduced  was  volun^ 
tarily  made  and  under  such  circumstances  as  to  constitute  it  evidenbe> 
against  the  accused,  is  one  primarily  for  the  court  (Commonwealth  v.  Ken- 
ney,  supra  Hudson  v.  Commonwealth,  2  Duv.,  631),  which,  if  admitted^, 
then  become  matter  to  be  weighed  by  the  jury.  In  this  State  it  has  bee]> 
twice  before  held  that  silence  of  one  accused  under  such  or  similar  ciroum^ 
stances  is  not  evidence  of  guilt.  (Jackson  v.  Cgmmonwealth,  100  Ey.,  289;: 
Porter  v.  Commonwealth,  29  Ky.  Law  Rfp.,  1667.) 

Other  cases  in  other  jurisdictions  \Aich  show  the  law  to  be  as  herein> 
stated  are:  Lawson  v.  State,  20  Ala.,  66,  66  Am.  Dec.,  182;  Wilkins  v.  Stid^ 
ger,  22  Gal.,  231,  83  Am.  Dec,  64;  Pierce  v.  Goldsberry,  86  Ind.,  817;  Whit- 
ney V.  Houghton,  127  Mass.,  627;  Commonwealth  v.  Walker,  13  Allen? 
(Mass.),  670. 

3d.  The  instructions  as  given  by  the  court,  except  the  one  bearing  on  the> 
statements  above  discussed,  and  which  we  hold  were  improperly  admitted,, 
seem  to  fairly  embrace  all  the  law  applicable  to  this  case. 

But  for  the  reasons  indicated  the  judgment  of  the  circuit  court  must  be> 
reversed  and  cause  remanded  for  a  new  trial  not  inconsistent  herewith. 

The  whole  court  sitting. 


RICH  V.  WOODS,  &c. 

(Filed  October  26,  1904— Not  to  be  reported. ) 

Street  improvements— Sewers— Frontages— Separate  assessment  for  eaclv 
street— Under  Kentucky  Statutes,  section  8105,  providing  that  ''the  general 
council  shall  have  power  to  construct  sewers  along  or  under  any  of  the^ 
streets,  alleys  or  highways  of  the  city,  and  may  assess  the  entire  costs,  in- 
cluding intersections,  of  constructing  the  same,  to  an  amount  not  to  exceed 
II  per  front  foot  of  the  abutting  property  upon  f^aid  streets,"  etc. ;  where  a 
lot  fronts  on  more  than  one  street,  the  fact  that  it  has  been  assessed  $1  for  a 
sewer  on  one  of  the  streets  on  which  it  fronts,  does  not  exempt  it  from  a& 
many  similar  charges  as  it  has  frontages  upon  streets  or  alleys  of  the  city. 

Robert  C.  Simmons  for  appellant.* 

F.  J.  Hanlon  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 
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V^pinion  of  the  court  by  Judge  O'Bear. 

Appellant  owned  a  lot  fronting  on  Pike  street  and  extending  througfa  to 
11th  street  in  the  city  of  Covington.  Heietofore  her  lot  had  been  aaseespd  II 
per  front  foot  on  11th  street  for  the  construction  of  a  sewer  along  that  street. 
Recently  the  city,  by  ordinance,  regularly  passed,  provided  for  the  further 
Improvement  of  Pike  street  by  the  construction  of  a  sewer  along  that 
thoroughfare  at  the  expense  of  the  owners  of  adjoining  lots,  but  not  to  cost 
tnore  than  |1  per  front  foot  of  the  property  adjoining  the  way  so  improved. 
The  work  has  been  done  in  accordance  with  the  ordinance  and  oontract,  and 
this  suit  is  by  the  contractor  to  enforce  his  lien  against  appellant's  property 
for  the  sum  apportioned  against  it. 

Appellant  contends  that  under  the  statute  the  maximum  amount  for 
^hich  her  lot  is  liable  for  assessment  for  sewer  purposes,  is  |I  per  front  foot 
in  the  aggregate ;  that  when  this  sum  is  reached,  the  lot  can  never  again  be 
wibjected  to  the  expense  of  further  aiding  in  the  building  of  sewers  on  the 
particular  street  or  any  street  upon  wliich  it  may  abut.  The  statute  under 
i^hlch  the  city  gets  its  authority  in  this  case  is  section  8105,  Kentucky  Stat- 
utes, containing  this  language:  "The  general  council  shall  have  power  to 
construct  sewers  along  or  under  any  of  the  streets,  alleys,  or  highways  of 
the  city,  and  may  assess  the  entire  cost,  including  intersections,  of  construct- 
ing the  same  to  an  amount  not  exceeding  91  per  front  foot  of  the  abutting 
property  upon  the  lots  and  lands  ali^unding  or  abutting  upon  said  streets," 
•etc. 

In  view  of  the  fact  that  many  lots  do  abut  on  two  or  more  streets,  and 
^re  enhanced  in  utility  and  consequently  in  value  by  the  multiplied  public 
improvements  accessible  to  them,  it  could  scarcely  have  l)een  contemplated 
by  the  legislature  that  for  some  of  these  the  adjoining  lots  should  bear  the  ^ 
expense  of  construction,  but  for  others  of  precisely  the  same  nature  they 
should  not.  The  scheme  adopted  for  the  original  construction,  and  in  many 
Instancefe  for  the  reconstruction,  of  all  public  ways  in  the  cities  of  various 
classes  in  this  Commonwealth,  is  exactly  contrary  to  appellant's  theory  in 
■this  case.  Whether  the  improvement  be  the  carriage  way,  sidewalk  or  sewer 
~alJ  of  the  same  general  public  benefit,  but  particularly  valuable  to  the  real 
property  immediately  adjacent  thereto— the  plan  is  to  have  it  done  by  the 
public  authority  at  the  expense  of  the  adjoining  or  adjacent  lands.  To 
avoid  spoliation,  it  Is  provided  that  if  the  cost  exceeds  a  certain  amount  or 
proportion  of  value,  it  shall  be  borue  in  whole  or  in  part  by  the  municipal- 
ity. A  lot  fronting  on  two  streets  has  more  advantages,  and  consequently 
more  value  than  if  it  fronted  on  one  only.  As  equality  of  public  burdens  is 
a  cardinal  consideration  in  their  Imposition,  it  must  follow  that  the  lot  that 
gets  twice  as  much  advantage  from  a  public  improvement  as  another  must 
pay  twice  as  much  of  the  cost  of  the  improvement  as  the  latter.  The  basis 
of  advantage  is  necessarily  more  or  less  arbitrarily  fixed,  yet  appraxluiafie 
equality  at  least  is  attained  by  the  adoption  of  either  the  front  foot  theory, 
or  that  of  the  square  feet  of  a  given  area.  Public  sewers  are  as  much  neces- 
sities In  cities  as  are  public  streets  and  sidewalks.  It  Is  not  supposed  that  a 
given  lot  Is  the  sole  beneficiary  of  a  street  Improvement  made  fronting  it. 
Indeed  It  may  In  fact  derive  actual  benefit  of  but  a  small  .share,  compara- 
tively, of  the  value  of  the  Improvement.    Nevertheless,  it  is  deemed,  and 
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now  generally  accepted,  that  such  ImproTemeDts  do  enhance  the  value,  anci 
add  to  the  enjoyment  not  only  of  all  the  abatting  lote,  but  to  the  whole* 
neighborhood,  thereby  reflecting  an  additional  value  uiK)n  all  property- 
brought  into  more  general  use  and  demand  by  its  presenoe.  Perchance  an. 
owner  may  not  want  to  improve  his  lot;  may  prefer,  for  example,  to  raise- 
potatoes  upon  it;  for  which  improved  roadways,  sidewalks  and  sewers, 
would  be  utterly  useless.  But  he  could  not  be  allowed  to  stan.d  athwart  the- 
well-being  of  the  community,  however  he  may  want  to  use  his  property. 
The  proximity  of  neighbors  devolves  the  obligations  of  neighborship,  as. 
found  in  the  law  of  municipalities.  He  must  bear  in  part  the  burdens 
necessiiry  for  the  welfare  of  the  whole,  every  other  person  similarly  (situated 
bearing  proportionable  shares.  If  his  lot,  then,  fronts  on  two  or  more- 
streets,  each  of  which  must  needs  be  improved  as  a  whole,  or  for  a  consider- 
able distance  passing  his  property,  he  must  contribute  ratably  with  his. 
neighbors  in  doing  the  work,  although  as  a  matter  of  fact  some  part  of  the 
work  can  not  be  shown  to  be  of  actual  and  direct  benefit  to  his  abutting 
property.  While  all  taxation  must  be  for  public  purposes,  and  is  bottomed 
upon  the  idea  that  it  Is  used  for  the  advancement  of  the  public  good,  it  is. 
never  rec]uired  that  liefore  a  tax  oan  be  valid  against  a  particular  taxpayer^ 
it  must  be  shown  that  be  derives  personal  benefit  from  it.  Constructing 
sewers  and  like  public  improvements  in  a  city  at  the  expense  of  adjoining 
lot  owners  Is  a  species  of  taxation.  The  validity  of  the  tax  imposed  is  to  be^ 
tested  not  by  individual  benefits  to  specific  taxpayers  or  their  property,  but 
by  the  general  purpose  of  the  law  under  which  it  is  imposed,  and  the  rela- 
tive ratio  of  tax  exacted  to  the  value  of  the  property  upon  which  it  is  levied. 
The  general  scheme  of  such  public  improvements  In  munioipalKies  gives  a 
clear  meaning  to  the  words  of  the  statute  quoted  above— which  is.  that  each 
lot  fronting  on  public  streets  or  alleys  may  be  charged  with  a  hhnre  of  the- 
cost  of  building  sewers  along  any  street  fronting  it,  but  providing  that  na 
sewer  shall  impose  a  cost  of  more  than  $1  per  front  food  to  each  abutting 
lot.  The  lot  Is  liable,  under  the  same  limitation,  to  as  many  similar  ohargea 
as  it  has  frontages  upon  streets  or  alleys  of  the  city. 

The  public  necessity  (and  it  is  solely  a  question  of  public,  not  Individual 
necessity),  is  left  to  the  discretion  of  the  municipal  legislative  body.  The 
benefit  to  all  the  property  along  the  street  so  ordere4»to  be  improved,  a& 
well  as  the  public  necessity,  is  conclusively  deemed  to  exist  when  the  mu- 
nicipality, in  the  manner  allowed  by  statute,  has  ordained  the  work  to  be 
done;  that  appellant's  lot  is  unimproved,  or  of  such  giade  as  that  at  present 
the  sewer  is  of  no  use  to  it,  are  matters  wholly  aside.  The  sewer  is  not  only 
available  to  this  lot  when  improved,  thereby  bringing  it  a  new  value  for 
that  reason,  bat  the  health,  and  welfare  of  the  whole  city,  particularly  of 
that  neighborhood,  are  by  reason  of  it  brought  up  to  a  higher  grade,  from 
whieh  the  lot  in  question  will  derive  an  additional  value. 

The  ordinance  providing  for  the  improvement  directed  the  city  engineer- 
to  fix  the  grade  of  the  sewer;  that  fs  not  a  delegation  by  the  council  of  its 
fo notions.  The  fixing  of  the  giMe  of  a  sewer  Is  more  executive  than  legis- 
latlTe,  and  may  well,  and  doubtless  in  most  oases,  should  be,  left  to  |he  en- 
gineering deportment.  .  Qid«  w^re  received  upon^the  work,  after  the  grada 
was  flo  fixed,  and  in  eoiifor«[|it^  therewith.  Thi«  waa  no^  irregular. 
Jndgnietit  affirmed. 
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INDUSTRIAL  MUTUAL  DEPOSIT  CO.'S  BEOEIVER  v.  TATLOB. 

(Filed  October  26,  1904.) 

Receivers— Insolvent  corporation— Authority—The  receiver  of  an  insolTent 
^corporation  appointed  in  equity  to  wind  up  its  affairs  for  the  benefit  of  Its 
creditors,  may  impeach  or  repudiate  illegal  or  voluntary  transfers  and  con- 
veyances of  its  property,  and  sue  to  recover  the  diverted  assets,  even  though 
the  corporntion  itself  might  not  be  allowed  to  do  it. 

B.  T.  Southgate  and  James  O.  Denny  for  appellant. 

Hobbs  &  Farmer  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant's  petition  was  dismissed  on  demurrer.  He  alleged  that  he  had 
been  appointed  and  qualified  as  receiver  of  the  Industrial  Mutual  Deposit 
Co.  in  an  equitable  action  pending  in  the  Fayette  Circuit  Court,  and  by 
t)rder  of  that  court  directed  to  sue  to  recover  all  money  and  property  beloDg- 
4ng  to  the  corporation,  or  which  it  has  paid  out  during  the  past  six  months. 
It  was  alleged  that  the  corporation  was  Insolvent  at  the  time  of  the  appoint- 
ment of  the  receiver,  and  had  been  for  six  months  prior.  The  natrire  of  tbe 
action  in  which  the  receiver  was  appointed  does  not  appear,  other  than  U 
was  a  suit  in  equity  against  an  insolvent  corporation. 

The  cause  of  action  set  up  against  appellee  by  the  receiver  in  this  suit  is 
to  recover  certain  sums  from  appellee  alleged  to  have  been  paid  to  him  as  a 
creditor  of  the  corporation  during  the  six  months  next  liefore  the  suit^as 
tiled,  paid  while  the  corporation  was  insolvent,  and  to  prefer  appellee  over 
others  of  its  creditors,  in  contemplation' of  its  insolvency.    The  demurrer 
Is  said  to  have  been   suett&ined  upon  the  idea  that  the  receiver  could  not 
maintain   this  action.    At  the  common  law  preferential  payments  l^  a 
ciebtor  to  his  creditor  even  in  oontemplation  of  insolvency  were  not  illegal. 
They  were  not  only  good  as  between  the  parties,  but  as  against  the  debtor's 
other  creditors.     By  statute  in   this  State,  section   1910,  Kentucky  Statotes 
it  is  enacted  that  every  sale,  mortgage  or  assignment  made  by  debtors,  and 
«very  judgment  suffered  by  any  defendant,  or  any  act  or  device  done  or  re- 
tiorted  to  by  a  debtgr  in  contemplation  of  insolvency,  and  with  the  design  to 
prefer  one  or  more  creditors  to  the  exclusion,  in  whole  or  in  part,  of  others, 
shall  operate  as  an  assignment  and  transfer  of  all  the  property  and  effects 
of  such  debtor,  and  shall  inure  to  the  benefit  of  all  his  creditors  (except  as 
otherwise  therein  provided)  in  proportion  to  the  amount  of  their  respective 
"demands,  including  those  which  are  future  and  contingent.    By  section 
1911,  Kentucky  Statutes,^  all  such  transfers  are  declared  to  inure  to  the  ben- 
efit of  creditors  generally,  subject  to  the  control  of  courts  of  equity  upon 
the  petition  of  "any  person   interested"  filed,  with  In  six  months  after  tfce 
preferential  act.    The  title  of  the  chapter  in  which  these  sections  are  con- 
tained id  "Fraudulent  and  Preferential  .Conveyance."    Whether  or  not  it 
be  fraudulent  for  an  insolvent  in  contemplation  of  his  Insolvency  to  prefer 
one  of  his  creditors  to  others,  it  is  to  say  the  least  of  it,  regarded  by  ^ 
statute  as  an  unjust  act,  and  its  intended  .effect  is  frustrated  by  operatioo 
of  the  law.    It  is  illegal,  because  it  seeks  to  do  what  the  statute  is  aimed  to 
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preyeDt.  It  is  Dot  accurate  to  say  it  is  valid  till  attacked.  Od  the  contrary, 
It  is  invalid  ae  to  creditors  from  the  beginning,  and  continues  to  be  nntil 
the  action  for  relief  from  it  ^  barred  by  the  statute,  just  as  fraudulent  con- 
Teyances,  under  the^rst  article  of  the  chapter  are  Invalid,  till  by  the  lapse 
of  time  a  bar«is  interposed  to  suits  to  avoid  them.  In  each  transaction,  it  is 
good  as  between  the  parties  to  it,  as  the  saying  is,  not  because  it  Is  favored 
by  law  at  all,  but  because  the  law  will  not  lend  itself  to  relieve  either  party 
from  his  own  fraudulent  or  culpatory  act. 

It  does  not  appear  whether  the  receiver  of  this  insolvent  corporation  was 
appointed  in  a  suit  brought  pursuant  to  sections  1911-1912,  Kentucky  Stat- 
utes, Allowing  actions  by  any  one  in  interest  to  be  begun  within  six  months 
from  the  preferential  act.  If  he  was,  then  by  section  1918,  he  is  expressly 
authorized  to  maintain  an  action  to  recover  from  the  creditors  and  other 
persons  of  the  insolvent,  moneys  paid  out  within  six  months  of  the  cause  of 
the  original  action.  It  may  tje  fair,  however,  in  the  absence  of  allegations 
showing  affirmatively  such  right  in  the  receiver,  to  construe  his  pleading, 
wherein  it  is  silent,  as  not  bringing  him  within  those  provisions. 

The  question  then  recurs,  can  the  rt'celver  of  an  insolvent  corporation, 
appointed  in  a  liquidation  suit  against  the  corporation,  to  conserve  its 
assets,  maintain  an  action,  when  ordered  by  the  court  appointing  him  to 
bring  it,  against  the  corporation  and  its  creditors  whom  it  has  in  spite  of 
the  statutes  above  cited,  preferred  over  other  creditors  in  contemplation  of 
Its  insolvency?  Admittedly  the  corporation  could  not  maintain  the  suit. 
But  the  revolver  represents  more  than  the  corporation.  For  certain  pur- 
poses he  represents  it,  too.  But  the  very  purpose  of  his  appointment  was  to 
bring  into  play  rights  hostile  to  the  continued  existence  of  the  corporation. 
He  represents  the  State,  as  well  as  the  creditors  and  stockholders  of  the  cor- 
poration. Wherein  their  rights,  and  those  of  the  corporation  as  a  legal 
entity  are  in  conflict,  he  peculiarly  represents  creditors  and  ultimately 
stockholders.  If  the  corporato  officers  have  fraudulently  or  illegally  diverted 
its  funds,  so  that  they  have  been  made  to  flow  in  different  channels  from 
their  lawful  ones,  tending  to  the  loss  of  its  creditors  or  stockholders,  it  is 
his  business  to  reclaim  them;  to  carry  out  the  legal  obligations  of  the  cor- 
porate contract  to  creditors  and  stockholders  to  fairly  and  justly  administer 
its  assets  to  the  liquidation  of  their  lawful  demands.  Every  corporation 
impliedly  agrees  with  every  person  becoming  its  creditor,  that  it  will  ob- 
serve the  laws  of  its  existence  enacted  to  secure  the  certain  payment  of  its 
debts,  and  will  honestly  apply  its  assets  to  that  end.  Its  breach  of  this  im- 
plied undertaking  is  actionable  if  damage  flows  from  it  to  any  creditor. 
When  the  nature  of  the  breach  is  such  that  it  affects  the  rights  of  all  cred- 
itors, of  course  all  are  entitled  to  the  siime  remedy.  But,  where  those 
primarily  appointed  to  conserve  the  rights  of  ei editors,  namely,  the  direc- 
tors, and  then  stockholders,  have  refused  or  fail  for  such  time  as  to  amount 
to  their  refusal  to  bring  appropriate  action,  or  have  themselves  so  acted  that 
they  can  not  bring  it,  to  recover  the  diverted  assets,  manifestly  some  remedy 
is  open  to  the  injured  creditors  The  one  most  direct,  simple  and  efficacious, 
Is  that  of  appointing  a  receiver  for  the  recreant  corporation,  who  will  do 
^^hat  It  will  not  or  can  not  do,  and  which  its  creditors  under  the  law  are 
entitled  to  have  done,  to  wit,  administer  its  assets  so  as  to  carry  out  the 
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original  agreement  implied  in  Ite  organization,  and  to  pay  tbem  out  ratablj 
to  all  equally  entitled  to  tbem.  This  is  the  practice  in  nearly  every  juris- 
diction in  this  country.  The  adjudged  cases  allowing  the  receiver  to  main- 
tain such  actions  are  well  nigh  unanimous.  Consequently  it  is  held  that 
the  receiver  of  an  insolvent  corporation,  appointed  in  equity  to  wind  up  its 
affairs  for  the  benefit  of  its  creditors,  may  impeach  or  repudiate  illegal  or 
voluntary  transfers  and  conveyanc»*s  of  its  property,  and  sue  to  recover  the 
diverted  assets,  even  though  the  corporation  itself  might  not  have  been 
allowed  to  do  ho.  As  the  receiver  in  that  case  acts  for  the  cnditors,  his 
action,  to  every  intent,  may  be  deemed  theirs  for  that  purpose.  For  that 
reason  it  is  generally  held  that  where  a  receiver  has  been  appointed  and  au- 
thorized to  act  in  recovering  sucb  property,  the  creditors  may  not  do  so.  We 
are  unable  to  distinguish  between  the  principle  which  allows  a  receiver  to 
maintain  such  an  action  to  recover  property  fraudulently  disposed  of  by  the 
corporatoln  in  violation  of  the  rights  of  its  creditors,  and  one  to  recover 
property  which  by  reason  of  our  statu  be  against  preferences  in  contemplation 
of  insolvency,  holds  the  property  so  disposed  of  subject  to  all  the  debts  of 
the  insolvent  debtor,  if  the  conveyance  be  attacked  within  siiz  months  from 
its  occurrence  or  of  its  being  recorded.  In  each  instance  the  act  of  the  in- 
solvent corporation  (which  it  itself  could  not  avoid)  is  impeached  by  the 
reprusentative  of  all  the  creditors,  acting  in  their  behalf. 

The  following  cases  selected  from  a  groat  number  will  fairly  illustrate  the 
extent  of  the  principle  on  which  the  action  is  allowed:  (Peabody  v.  New 
England  Water  Works  Co.,  18i  111.,  625;  76  Am.  State  Bep.,  106;  Franklin 
National  Bank  v.  Whitehead.  149  111.,  560;  63  Am.  State  Rep.,  8(2;  National 
State  Bank  v.  Vigo  Co.  National  Bank,  141  Ind.,  862;  60  Am.  State  Rep., 
880;  iSlandeville  v.  Avery,  124  N.  Y.,  876;  21  Am.  State  Rep.,  678;  Porter  t. 
Williams,  ON.  Y.,  142;  59  Am.  Dec.,  619;  Soovitt  v.  Palmer,  8  N  Y.,  19;  61 
Am.  Dec.,  883  note). 

It  is  stated  in  argument  that  the  learned  piroult  judge  felt  constrained  by 
the  opinion  of  this  court  in  Ray,  Receiver  v.  First  National  Bank  of  Louis- 
ville, 28  Ky.  Law  Rep.,  717,  to  decide  that  the  reoeiver  could  not  maintain 
this  action.  Toward  the  close  of  that  opinion  there  appears  an  expression 
seeming  to  negative  such  right  in « the  renelver.  It  is  not  clear  that  this 
court  intended  to  decide  that  point  if  it  was  Involved  in  the  oase.  Certain 
paragraphs  in  the  petition  which  seem  to  have  been  treated  bythe  ptoader 
and  the  court  of  minor  Impotanoe,  may  haye  raised  some  such  question,  hot 
they  were  stricken  out  by  the  lower  court.  This  oourt  did  not  discuss  the 
aotlon  of  the  lower  oourt  in  compelling  the  election  tietween  the  paragraphs 
of  the  iietitlon.  The  sole  question  decided  was  whether  the  paragraph  which 
was  selected  by  the  appellant  as  containing  its  cause  of  action  was  suiB- 
cient.  It  was  alleged  that  the  bank  and  the  defunct  insurance  oompany  bad 
entered  into  an  unlawful  conspiracy  to  deceive  the  Insurance  commissioner 
pt  Keatucky,  by  the  liank's  falsely  certifying  that  the  insurance  company 
had  on  deposit  with  It  a  certain  amount  of  money  so  as  to  show  it  to  be  sol- 
vent, and  to  get  the  commiasjlpiier's  consent  for  the  company  to  continue 
b^ilioes8,  and  that  in  purauan<ie^  tliQ  bank  did  falsely  certify  ^^  tbe  insur- 
ance company  had  over  |800,QQp  pn  deposit,  whereby  the  compftnor  ««» 
licensed  to  engage  in  its  business  of^  taking  insurance  obllgatloiis.  and 
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became  involved  to  creditors  more  than  it  could  pay  by  some  $800,000,  and 
Id  oonsequence  failed ;    that  a  part  of  this  scheme  was  effectuated  by  the 
bank^B  pretending  to  loan  a  certain  sum,  about  $60,000,  to  the  insurance 
company,  but  which  was  in  reality  not  done,  the  pretense  being  for  the 
fraudulent  purpose  of  aiding  in  jihe  deception  alluded  to.    The  receiver  wa» 
appointed  to  wind  up  its  affairs,  and  was  authorized  to  bring  suits  to  recover 
its  property,  etc.    The  receiver  sued  to  compel  the  bank  to  pay  over  to  him 
for  the  benefit  of  the  insolvent  insurance  company's  creditors  the  S60,000< 
pretonded  to  have  been   loaned  to   it  by  the  bank.    The  sharp  distinction' 
between  the  cases  is  this :  In  the  Ray  case  the  receiver  was  suing  to  recover- 
something  that  the  corporation  for  which   he  was  appointed,  never  in  fact> 
owner,  and  never  in  truth  had  any  right  to  recover  from  any  one.    Here,, 
the  receiver  sues  to  recover  property  that  the  corporation  did  own,  and  whicl> 
it  has  illegally  diverted.    While  it  is  true  the  receiver  of  a  corporation  in^ 
Uquidatiun  in  equity  represents  its  creditors  as  against  it  and  those  liable- 
to  it,  hifl  rights  are  such  only  as  aie  derived  through  the  corporation.    They 
are  confined  to  such  as  the  corporation  at  one  time  had,  and  by  reasoni 
whereof   the  creditors  had  also  a  right  therein.    But  where  persons  have 
ground   of  complaint  against  another  for  fraudulently  inducing  them   to^ 
credit  a  corporation,  or  for  giving  it  fictitious  standing,  their  right  of  action, 
is  in  no  sense  corporate  property,  and  never  was.     Consequently  it  could 
not  pass  either  to  the  ooproration's  assignee  or  receiver. 

The  judgment  of  the  circuit  court  is  reversed  and  cause  remanded,  with 
directions  to  overrule  the  demurrer  to  the  petition,  and  for  further  proceed- 
ings not  inconsistent  herewith. 

Whole  oourt  sitting. 


GERMAN  PROTESTANT  ORPHAN  ASYLUM  v.  BARBER  ASPHALT 

PAVING  CO. 

SAME  V.  FIGG. 

(Filed  October  26.  1904-->;ot  to  be  i-eported.) 

1.  Street  improvement— Squares— Metining  of  statute— Principal  streets — 
Under  Kentucky  Statutes,  section  2888,  it  is  not  meant  by  the  statute  that 
the  squares  are  rectanuglur  figures,  or  having  figures  of  uniform  shape  or 
siz\  Whenever  territory  is  bounded  by  *'priacipal  streets"  it  is  a  square  in 
the  meaning  of  the  statute. 

2.  Same— The  fact  that  one  square,  contiguous  to  a  way  ordered  to  be  im- 
proved, is  small  and  one  on  the  opposite  side  is  large,  in  nowise  detracts 
from  the  mandatory  requirement  of  the  statute  as  to  the  apportionment  of 
the  coat  of  the  improvement  of  the  highway  abutting  on  them,  nor  is  that 
fact  repugnant  to  its  constitutionality. 

Whether  the  squares  are  large  or  small  is  not  material,  for  the  cost  is  not 
upon  the  square,  but  u|H)n  the  number  of  square  feet  in  the  lot  within  the 
taxed  territory,  whether  contained  in  a  big  or  little  square. 

Lane  &  Harrison  for  appellant. 

Wm.  Furlong  and  J.  L.  Woodbury  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division^ 

Opinion  of  the  court  by  Judge  O'Rear. 

Tol.  26—51 
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Appellant  owns  a  lot  of  land  as  ehowo  on  the  subjoined  map 


LUCIA  AVENUE 

• 

; 

: 



V 

rOSEV* 


OOD  AVE««^ 


The  city  of  Louisville  by  ordinance  regularly  adopted,  provided  for  the 
•orijiinal  construction  or  improvement  of  Beech  wood  avenue  from  Von  Ber- 
ries ftvfLU3  to  Baxter  avenue,  ^t  the  expense  of  the  abutting  property- 
Section  2fc33,  Kentucky  Statutes,  is:  "When  the  impi*ovement  Is  the  original 
construction  of  any  street,  road,  lane,  alley,  or  avenuue,  such  Improvement 
shall  be  made  at  the  exclusive  cost  of  the  owners  of  lots  in  each  fourth  of  a 
square  to  be  equally  apportkmed  by  the  board  of  public  works,  according  to 
the  number  of  feet  owned  by  ihem,  respectively.  *  *  ♦  Each  subdivision 
of  the  territory  bounded  on  all  sides  by  principal  streets  Hhnll  be  deemed  fl 
square." 

In  this*  Instance  the  city  ordered  the  cost  apportioned  among  the  owners  of 
lots  in  each  fourth  of  a  pq'iare,  according  to  the  number  of  feet  owned  by 
them  respectively.  The  section  al)ove  quoted  from,  further  provides  that  if 
the  contiguous  territory  be  not  deHned  into  squares  by  principal  streets,  the 
ordinance  providing  for  the  improvefuent,  shall  fix  the  depth  on  both  sides 
and  fronting  the  proposed  improvement  to  be  assessed  for  the  cost  on  mak- 
ing the  same.  The  contest  in  this  case  is  whether  the  territory  coutiguons 
to  Beechwood  avenue  is  doflned  by  squares  within  the  meaning  of  the  s'ftt- 
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uto.    Appellant  iDslsts  that  it  Is  not.  ^  It  is  not  meant  by  the  statute  that 
Bqnares  are  rectangular  figures,  or  having  four  sides,  or  figures  of  any  uni- 
form shape  or  size.    Wherever  territory  Is  bounded  on  all  sides  by  '*prln- 
tslpal  streets,"  it  Is  a  square  within  the  meaning  of  the  statute,  though,  of 
^x>ur8e,  there  may  be  territoiy  of  that  description  of  such  size  as  to  indicate 
^hat  it  had  not  yet  been  divided  by  the  city  Into  squares  at  all.     (Cooper  v. 
Kevin,  90  Ky  .  86. )  In  which  event  it  would  fall  within  the  Jatter  part  of 
section  3S8d.    The  sizes  and  shapes  of  city  squares  do  in  ^act  vary  materially. 
TThey  are  matters  beyond  the  purpose  or  power  of  the  courts  to  control.    The 
fact  that  one  square  contiguous  to  a  way  ordered  to  be  improved,  is  small, 
and  the  one  on  the  opposite  side  is  large,  in  no  wise  detracts  from  the  man- 
^atoi7  requirement  of  the  statute  as  to  the  apportionment  of  the  cost  of  the 
improvement  of  the  highway  abutting  on  them,  nor  is  that  fact  repu|inant 
to  its  constitutionality.    Whether  the  squares  are  large  or  small,  is  not  ma- 
terial, for  the  cost  is  not  upon  the  square,  but  upon  the  number  of  square 
feet  in  the  lot  within  the  taxed  terHtory.     If  the  lot  is  small,  the  cost  im- 
posed   on  it  is  the  same  whether  it  is  contained  in  the  big  or  little  square. 
This  In  uniform  taxation. 

The  territory  in  which  appellant's  lot  Is  situated  Is  bounded  on  all  sides 
by  principal  streets.  The  evidence  in  this  case  shows  this  to  be  a  fact.  The 
square  is  larger  than  the  average,  but  it  is  not  of  a  size  to  warrant  us  in 
raying  that  the  city  has  not  yet  determined  that  it  shall  remain  as  a  square 
4n  Its  present  form.  Counsel  for  appellant  urges  that  as  in  Schuster  v. 
Barber  Asphalt  Paving  Co.,  24  Ky.  Law  Kep.,  2;$46,  and  Snyder  v.  Same, 
Ibid.,  2348,  this  court  found  as  a  matter  of  fact  that  this  identical  territory 
Tvas  not  bounded  on  all  sides  by  principal  streets,  we  can  not  now  say  that 
At  is.  From  the  opinions  referred  to  it  will  be  observed  that  neither  decides 
the  fact  to  have  been  that  the  territory  was  not  so  bounded,  but  that  it  did 
not  appear  from  the  records  that  they  were;  that  appellants  in  those  cases 
were  attacking  the  validity  of  the  ordinances,  and  had  not  made  it  appear 
that  they  were  Invalid.  But  in  each  of  the  cases,  the  opinions  were  rested  up- 
on the  idea  tha^  although  the  territory  was  in  fact  so  bounded,  each  of  the  ap- 
I>el]ants  by  virtn^of  the  fact  of  which  he  complained  had  not  been  injurrd,  lut 
benefited ;  for,  if  it  had  been  as  they  said  it  was,  their  assessments  would  have 
been  more  than  twice  as  much  as  it  was  adjudged  to  be.  But,  beyond  all  this, 
€ven  if  it  had  appeared  in  those  cnses  that  the  territory  was  nrt  contained 
in  a  square,  that  would  not  preclude  the  court  in  these  cases,  not  between 
the  same  parties,  from  deciding  that  it  was,  when  this  ordinance  was  passed, 
if  it  was  in  fact. 

In  Snyder's  case  the  reason  is  not  stated  for  doubting  whether  the  terri- 
tory was  bounded  by  principal  streets.  In  Schuster's  case  it  was.  The  rea- 
son given  is,  that  Yon  Berries  avenue  at  that  time  was  not  shown  in  that 
record  to  have  been  received  by  the  city,  though  dedicated  to  the  public  use, 
a  proposition  not  necessarily  dependent  upon  the  statutes  of  1002.  In  these 
cases  it  is  shown  that  Von  Berries,  Baxter,  Lucia  and  Rosewood  avenues 
•all  had  been  so  accepted  and  improved,  or  ordered  to  be.  Territory  may  not 
he  bounded  by  principal  streets  one  year  and  yet  be  bounded  by  them  the 
next,  without  the  two  propositions  teing  .inconsistent. 

The  judgment  of  the  circuit  court  being  in  conformity  herewith  is  afl^rmed. 
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ALLEN  AND  ALLEN  v.  COMMONWEALTH. 
(Filed  October  26,  19W-Not  to  be  reported.) 

1.  Hoiuioide— Evidence  —  Competenoy-— Statement  of  accused  before  the 
killing— On  the  trial  of  four  brothers  jointly  indicted  for  murder  in  the 
alleged  assassination  of  Dulaney  Peters  from  ambush,  it  was  competent  for 
the  Commonwealth  to  prove  that  two  of  the  accused  brothers  told  the  wit- 
ness a  few  days  prior  to  the  killing  that  they  intended  to  kill  deceased,  and 
to  put  carbolic  acid  and  Japanese  oil  on  their  shoes  so  that  blood  hounds 
could  not  follow  their  trail. 

S.  Blood  hounds -Training—Effort  to  trail— Error  In  admitting- With- 
drawal—Effect— Evidence  of  an  effort  to  trail  persons,  charged  with  crlme^ 
by  blood  hounds,  is  not  admissible  unless  it  be  shown  that  the  dogs  were  oF 
pure  blood  and  had  been  well  trained  in  the  tracking  of  human  beings;  bai 
where  such  evidence  was  admitted  on  the  trial  and  was  afterwards  with- 
drawn by  the  court  by  proper  admonition  to  the  jury,  Held — Not  to  have 
prejudiced  the  trial  of  the  accused. 

8.  Fire  arms— Skill  of  accused  in  use  thereof— Evidence  that  the  accused 
were  skilled  in  the  use  of  zifles  was  competent,  where  It  was  shown  that  out 
of  six  shots  heard  fired  from  the  plaod  of  ambush,  three  of  them  took  effeetr 
the  distance  being  considerable  from  where  deceased  was  killed. 

4.  Improper  question — When  four  defendapts  were  being  tried  together  for 
murder,  one  of  them  was  asked  by  the  attorney  for  the  Commonwealth:  *'If 
you,  Dan,  Bob  and  Sam,  had  arranged  for  Dan  and  Bob  to  go  and  kill  de- 
ceased by  shooting  him  from  ambush,  and  they  had  killed  him  in  that  way^ 
would  you  admit  it  on  the  witness  stand?"  Held— That  such  a  questioa 
was  insulting  to  the  witness,  unnecessary  and  improper. 

John  C.  Eversole  for  appellants. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Owsley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellants,  Robert  Allen  and  Daniel  Allen,  were,  together  with 
Joseph  Allen  and  Samuel  Allen,  indicted  In  the  Owsley  Circuit  Court  for 
the  crime  of  murder,  it  being  charged  in  the  indictment  that  the  four  de- 
fendants entered  into  a  conspiracy  to  murder  Delaney  Peters,  and  in  pursu- 
ance thereof  did  oommit  the  crime  by  willfully,  feloniously  and  with  malioo 
aforethought,  shooting  and  killing  him. 

The  parties  were  tried  together,  which  trial  resulted  in  the  acquittal  of 
Joseph  and  Samuel  Allen,  and  the  conviction  of  Bobert  and  Daniel  Allen^ 
the  punishmment  of  each  of  the  latter  being  fixed  by  the  jury  at  confine- 
ment  in  the  penitentiary  for  life. 

The  appellants  urge  a  reversal  of  the  judgment  of  conviction  upon  the 
following  grounds:  First,  that  the  trial  court  erred  in  admitting  incom- 
petent Evidence;  second,  in  failing  to  properly  instruct  the  jury;  third,  the 
verdict  is  contra*ry  to  the  l^w  and.  tba  evidence.  It  is  dlsolosed  by  the 
record  that  Delaney  Peters  wa4  fired  upon  and  killed  from  ambush,  Jane 
86,  IflOS.  at  6  o'clock  in  the  ^Tefilug.  Though  the  six  or  seven  shots  that 
were  fired  at  Peters  at  the  time  he  was  killed  were  heard  by  aeyeral  persons, 
it  appears  that  the  concealed  assassins  were  the  only  eye  witnesses  to  the 
tragedy,  but  the  place  from  which   the  ihootlng  was  done  was  suflloientiy 
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tdentifled  by  the  evldenoe  as  being  beblnd  a  cbestDat  log  in  the  woods  near 
the  home  of  one  Wileon,  in  whose  yard  Peters  was  shot,  tor  sereral  empty 
cartridge  shells,  such  as  are  u«ed  with  a  88  Winchester  rifle,  were  there 
found,  and  the  ground  at  that  place  had  the  appearance  of  having  been 
trampled  by  more  than  one  person.  The  evidence  also  showed  that  the 
wounds  of  which  Peters  died  were  inflicted  by  88  Winchester  rifle  bullets; 
that  the  appellants,  Dan  and  Robert  Allen,  each  owned  and  habitually 
<»rried  a  Winchester  rifle  of  that  caliber,  and  that  both  were  highly  skilled 
in  the  use  of  'that  weapon. 

The  evidence  also  conduced  to  show  that  they  treasured  an  animosity  for 
Peters,  who  was,  at  the  time  of  his  assassination,  under  indictment  in  the 
Owsley  Circuit  Court  for  the  murder  of  John  Allen,  their  brother,  and  each 
of  them  had  been  heard  to  make  threats  against  Peters. 

Martha  Fox  testified  to  seeing  two  men  with  guns,  whom  she  took  to  be 
appellants,  about  a  quarter  of  a  mile  from  the  place  of  the  killing  a  half 
liour  before  it  occurred. 

George  Begley  testified  that  he  worked  at  Joe  Allen's  with  him,   Sam 

Allen,  Beck  Beard  and  Mary  Allen  hoeing  corn  during  the  day  on  which 

Peters  was  killed,  being  hired  by  the  Aliens  to  work  that  day ;  that  on  the 

inevious  Saturday  at  Stephen  Green's,  the  appellant,  Dan  Allen,  took  him 

to  one  side  and  told  him  he  knew  how  he  could  make  18  easy,  but  did  not 

then  tell  him  how.     On  Tuesday   following,   near  Joe  Allen's  house,  he 

<Joe  Allen),  in  the  preseuce  and  hearing  of  appf^llants  and  the  witness, 

Begley,  said :  "There  is  n  man  in  this  country  that  ought  not  to  be  allowed 

to  live;'*  the  witness  asked  who,  and  he  answered,  "Delaney  Peters."    Joe 

then  said,  *'if  I  would  hoe  corn  with  them  all  day  and  swear  that  Bob  and 

Dan  Allen  were  in  the  field  with  them  at  work  all  that  day,  they  would  go 

kill  Delaney  Peters,  and   it  would  never  be  found  out,  and  he  would  give 

me  18  for  it.    I  told  him  if  I  were  to  do  that,  I  would  see  Peters  every  night 

when   I   go  out.    Bob  Allen  said  there  was  nothing   in  that,  that  he  had 

killed  Jesse  Neeley,  and  he  had  never  seen  him.    Dan  said  he  could  drink  a 

quart  of  Delaney  Peters'  blood.     On  the  next  day  I  was  sick,  and  tried  to 

get  off;    Dan  said  I  had  better  do  that,  there  would  be  no  trouble  about  it, 

that  Allen  Hyden  was  killed,  and  it  was  not  found  out.    I  took  the  money 

and  agreed  to  work  the  day  Belaney  Peters  was  killed  and  swear  that  Bob 

and  Dan  were  in  the  field  at  work  that  day,  and  Joe  Allen  said  tell  Bob  to 

get  the  carbolic  acid  and  Japanese  oil  to  put  on  their  shoes  so  a  blood  hound 

could  not  track  them.    The  next  morniug  I  went  back  to  work,  that  was 

the  day  Delaney  Peters  was  killed.    Joe  Allen  and  Sam  Allen  said  Bob  and 

Dan   had  gone  to  kill  him.    We  hoed  corn  all  day.    I  did  not  see  Dan  or 

Bob  Allen  that  day,  they  were  not  in   the  field  with  us  at  work  that  day 

Delaney  Peters  was  killed." 

Mollie  Begley,  the  wife  of  George  Begley,  testified  that  on  the  day  Peters 
was  killed  she  went  in  view  of  Joe  Allen's  field  where  he,  his  brother  Sam 
-and  Qeorge  Begley  were  at  work,  to  see  her  husband,  and  that  neither  Bob 
Allen  nor  Dan  Allen  were  there. 

Mollie  Price  and  Emma  Smith  testified  that  about  five  weeks  before 
Peters  was  killed,  the  appellant,  Robert  Allen,  told  the  Price  girl  that  he 
intended  to  kill  him,  and  showed  her  some  cartridges. 
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It  was  proved  by  Bargoyne  Botner  that  he  and  his  father  own  a  storey 
and  that  a  short  time  before  the  kMllng  of  Peters  he  sold  the  appellant^ 
Robert  Allen,  some  Japanese  oil.  Proof  was  also  introdaced  by  the  Com- 
monwealth to  show  that  an  effort  was  made  on  the  day  after  Peters*  death 
to  track  the  assassins  with  a  blood  hound,  but  that  the  honnd  seemed  unable 
to  find  the  trail. 

The  testimony  of  Martha  Fox,  Mollle  Begley  and  Sarah  Gum,  as  well  as 
that  of  other  witnesses,  tends  to  ourroborate  that  of  Georf^e  Begley,  who  waa 
accused  of  being  an  acoomplioe  of  the  Aliens  in  the  murder  of  Peters,  in 
that  it  oonduoes  to  show  that  appellants  were  not  at  Joe  Allen's  at  the  time- 
Peters  was  killed,  and  that  of  Botner  as  to  the  purchase  of  the  Japanese  oil 
by  the  appellant,  Robert  Allen,  also  corroborates  Bagley's  testimony  to  th» 
effect  that  he  had  been  told  by  appellant  of  his  purpose  to  get  the  oil  and 
his  object  in  doing  so.  The  evidence  introduced  for  the  appellants  and  their- 
co-defendants  was  largely  directed  to  the  proving  of  an  alibi.  Each  of  tbe- 
defendants  in  testifying,  denied  his  guilt,  and  negatived  in  detail  all  the- 
facts  brought  out  by  the  prosecution,  but  their  witnesses,  with  two  excep- 
tions, were  members  of  the  Allen  family.  Upon  the  close  of  the  evidence^ 
in  behalf  of  the  defendants,  nine  witnesses  were  introduced  in  rebuttal  by 
the  Commonwealth  to  impeach  the  defendants,  and  the  entire  number  testi- 
fied, without  contradiction  from  any  source,  that  they  were  persons  of  bad 
reputation.  As  there  was  evidence  tending  to  establish  the  guilt  of  appel- 
lants, we  can  not  disturb  the  verdict  or  judgment.  Complaint  is  made  by 
appellants  that  the  court  allowed  W.  B.  Peters  to  testify  that  effort's  were- 
made  to  trail  the  assassins  of  Peters  with  a  blood  hound,  and  that  though 
the  court,  after  Its  introduction,  attempted  to  exclude  this  testimony  fron» 
the  jury,  it  was  of  such  a  damaging  character  as  to  make  it  impossible  for 
the  jury  to  disregard  it,  for  which  reason  the  court  should  have  granted  ap- 
pellants a  new  trial. 

In  Pedigo  V.  Commonwealth,  108  Ky.,  60,  It  is  said:  "After  a  careful 
examination  of  this  case  by  the  whole  court,  we  think  it  may  be  safely  laid 
down  that,  in  order  to  make  such  testimony  competent,  even  when  it  la 
shown  that  the  dog  is  of  pure  blood,  and  of  a  stock  characterized  by  acute- 
ness  of  scent  and  power  of  discrimination,  it  must  also  be  established  that 
the  dog  in  question  is  possessed  of  these  qualities,  and  has  been  trained  or 
tested  in  their  exercise  in  the  tracking  of  hulnan  beings,  and  that  these 
facts  must  appear  from  the  testimony  of  some  person  who  has  persona) 
knowledge  thereof.  We  think  it  must  also  appear  that  the  dog  so  trained 
and  tested  was  laid  on  the  trail  whether  visible  or  not,  concerning  which 
testimony  has  been  admitted,  at  a  point  where  the  circumstances  tend 
clearly  to  show  that  the  guilty  party  had  been,  or  upon  a  trail  which  such 
circumstances  indicate  to  have  been  made  by  him.  When  so  indicated,  testi- 
mony as  to  trailing  by  a  bloodhound  may  be  permitted  to  go  to  the  jury  for 
what  it  is  worth,  as  one  of  the  circumstances  which  may  tend  to  connect  the 
defendant  with  the  crime  of  which  he  is  accused.  When  not  so  indicated, 
the  trial  court  should  exclude  the  entire  testimony  in  that  regard  from  the 
jury." 

No  evidence  was  introduced  to  show  that  the  bloodhound  attempted  to  be 
Used  in  trailing  the  assassins  in  this  case  measured  up  to  the  requirements 
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enamerated  in  the  opinion  of  the  oonrt  in  the  case  Bupra,  consequently  thei 
testimony  of  the  witness,  W.  B.  Peters,  shonld  not  have  been  admitted  by 
the  court  But  having  admitted  it,  the  only  course  for  the  court  to  pursue^ 
after  discovering  its  incompetency,  was  to  exclude  it,  as  was  done.  In  ex- 
cluding it,  this  language  was  used  by  the  court:  * 'Gentlemen  of  the  jury,  T. 
am  satisfied  the  court  erred  in  admitting  you  to  hear  anything  about  a  so- 
called  bloodhound  being  taken  to  the  place  it  is  said  the  shooting  occurred^ 
And  now  I  tell  you  not  to  consider  the  evidence  for  any  purpose  against  de- 
fendants or  either  of  them,  nor  anything  about  the  dog  at  all  offered  by  th»- 
plaintiff,  because  it  is  incompetent." 

We  think  this  admonition  of  the  court  was  explicit  enough  to  impress 
upon  the  jury  the  impropriety  of  their  considering  this  testimony  for  any- 
purpose  whatsoever,  and  we  are  unable  to  see  that  appellants  were  preju- 
diced by  its  introduction,  or  by  the  failure  of  the  court  to  sooner  exclude  it.. 
In  Pearce  v.  Commonwealth,  10  Ky.  Law  Bep.,  180,  the  court  said:  "The* 
copy  of  an  indictment  for  killing  Thomas  against  appellant  and  others: 
which  was  in  the  Bell  Circuit  Court,  though  improperly  admitted  to  the- 
jury,  was  subsequently  and  before  the  conclusion  of  the  evidence  for  the- 
Commonwealth,  withdrawn  by  the  court,  and  the  jury  was  told  they  had  no 
right  to  consider  it  for  any  purpose  in  making  their  verdict,  we  have  no 
right,  therefore,  to  presume  that  appellant  was  prejudiced  by  the  reading  of 
the  indictment;  for  to  do  so  requires  the  assumption  that  the  jury  disre- 
garded their  duty  in  their  oath  to  try  the  accused,  according  to  the  evi> 
dence."     (Tully  v.  Commonwealth,  18  Bush,  142.) 

The  evidence  shows  that  nothing  was  done  by  the  bloodhound  in  this 
case,  as  the  rain  of  the  night  before  had  completely  obliterated  the  tracks 
and  destroyed  the  trail  of  the  assassins. 

The  admonition  of  the  court  to  the  jury  in  regard  to  the  inadmissibility 
of  the  testimony  as  to  the  dog,  did  not  exclude  from  the  consideration  the 
testimony  of  George  Begley,  as  to  what  was  said  by  Robert  and  Joe  Allen 
about  the  former's  procuring  the  Japanese  oil  for  use  on  his  and  Daniel 
Allen's  feet,  to  prevent  their  beiog  tracked  by  a  bloodhound  after  killing: 
Delaney  Peters,  and  whether  an  attempt  had  been  made  to  employ  the  ser- 
vices of  the  bloodhound,  or  not,  the  fact  that  appellants  seemed  apprehensive- 
that  such  an  attempt  would  be  made,  and  their  purpose  of  thwarting  it  by 
the  use  of  the  oil,  was  competent  as  tending  to  corroborate  the  testimony  of' 
Begley  that  they  were  the  guilty  parties. 

It  is  also  insisted  that  the  testimony  of  Stephen  and  Sarah  Gum  to  the* 
effect  that  appellant  kept  four  guns,  habitually   carried  their  Winchester 
rifles,  practiced  at  targets  and  excelled  in  marksmanship,  should  not  have 
gone  to  the  jury.    This  testimony  was  not  introduced  to  impeach  appellants, 
as  their  counsel  seems  to  think.    It  was,  however,  admissible  for  the  Com- 
monwealth to  show  appellants  skilled  with  the  rifle,  and  the  pertinancy  of' 
this  testimony  can  better  be  understood  when  we  call  to  mind  the  facts  that. 
Peters  was  shot  from  ambush  at  some  distance,  and  that  three  out  of  the 
six  shots  fired  struck  him,  and  the  fourth  lodged  in  a  stick  of  wood  he  was. 
probably   carrying  into  the  house.     Only  skilled  marksn^n  could  so  fre- 
quently have  hit  the  mark. 
We  are  not  certain  that  the  testimony  of  John  Roder  objected  to  by  appel- 
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lantfl  was  competent.  It  was  that  Joe  Allen,  under  the  cliff  and  on  Sunday 
following  the  death  of  Peters,  said  In  the  presence  of  the  other  defendants 
and  Roder,  '*he  believed  it  was  a  man  from  Breathitt  county  that  killed 
Delaney  Peters,  and  that  if  he  knew  who  it  was,  he  would  not  tell  it  on 
them." 

The  statement  was  a  mere  expression  of  opinion  upon  the  part  of  the  de- 
clarant. It  raised  no  implication  of  guilt  upon  his  part,  but  might  he  re- 
garded as  showing  an  unkind  feeling  toward  the  deceased,  for  which  reasoD 
It  was  perhaps  competent  as  affecting  his  credibility  as  a  witness.  At  any 
rate,  we  do  not  think  its  introduction  was  prejudicial  to  his  rights.  It  is 
further  contended  by  appellants  that  it  was  error  to  permit  the  witness, 
Oeorge  Begley,  to  state  what  was  said  to  him  by  the  appellant,  Dan  Alleo, 
on  Saturday,  before  the  killing  of  Peters.  All  that  Dan  then  said  was  that 
he  could  tell  him  (Begley)  how  to  make  18,  but  Dan  did  not  then  tell  him 
how  that  sum  could  be  made.  In  the  following  week,  however,  and  before 
the  killing  of  Peters,  the  witness  was  told  by  Dan  or  Joe  Allen,  in  the  pres- 
«nce  of  all  the  defendants,  that  he  could  make  18  by  spending  the  day  on 
which  Peters  was  to  be  killed  at  Joe  Allen's,  and  swearing,  if  necessary,  to 
the  alibi  by  which  appellants  expect  to  escape  punishment  for  the  assassina- 
tion of  Peters.  There  was  nothing  incriminating  in  what  Dan  said  in  the 
"first  communication,  and  it  was  only  in  the  subsequent  conversation,  when 
the  conspiracy  to  kill  Peters  was  perfected  by  the  participation  of  all  four 
of  the  Aliens,  that  his  meaning  was  made  plain. 

In  Roberson's  Criminal  Law.  section  lOP,  it  is  said:  "But  the  general  rule 
that  the  conspiracy  must  first  be  established  prima  facie  before  the  acts  and 
declarations  of  one  conspirator  can  be  received  in  evidence  against  another, 
<:an  not  well  be  enforced  where  the  proof  of  the  conspiracy  depends  upon  a 
Tast  amount  of  circumstantial  evidence,  or  a  vast  number  of  Isolated  facts; 
and  in  any  case  where  such  acts  and  declarations  are  introduced  in  evidence, 
and  the  whole  of  the  evidence  introduced  on  the  trial  taken  together  shows 
that  such  conspiracy  actually  existed,  it  will  be  considered  Immaterial 
whether  the  conspiracy  was  established  before  or  after  tJie  introduction  of 
-such  acts  and  declarations.  The  prosecution  may  either  prove  the  conspir- 
acy, which  renders  the  nets  of  the  conspiracy  admissable.  in  evidence,  or 
may  prove  the  acts  of  different  persons,  and  thus  prove  the  conspiracy." 

We  are  of  opinion  that  the  conversation  between  appellant  Dan  Allen  and 
the  witness,  Begley,  was  competent,  and  it  was,  therefore,  properly  allowed 
to  go  to  the  jury. 

It  Appeari:  that  Joe  Allen  was  asked  this  question  by  the  Commonwealth's 
attorney:  ''If  you,  Dan,  Bob  and  Sam,  had  arranged  for  Dan  and  Bob  to  go 
^nd  kill  Delaney  Peters,  by  shooting  him  from  ambush,  and  they  had  killed 
him  in  that  way,  would  you  admit  it  on  the  witness  stand?"  The  answer 
^as,  "I  would  not  admit  the  killing  of  a  man  in  that  way  on  trial." 

Substantially  the  same  question  was  asked  each  of  the  other  defendants 

•on  cross-examination,  and  to  each  an  answer  similar  to  the  one  of  Joe  Allen 

was  returned.    These  qaestions  and  answers  are  complained  of  by  counsel 

for  appellants.    It  is  apparent  tfyat  this  question  and  answer  amounted  to 

only  this;    that  the  witness  would  not,  if  he  had   been  wicked  enough  to 

<;ommit  murder,  upon  the  trial  confess  the  crime,  upon   his  plea  of  not 
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SDlIty.  It  seems  to  ds  that  this  oharaoter  of  question  may  or  may  not  affect 
the  credibility  of  the  witness  adyeriely,  according  to  the  answer.  When  the 
answer  is  such  as  thnt  given  in  this  case,  the  credibility  of  the  witness 
could  not  well  be  injured,  such  answer  being  consistent  with  huluan  ex- 
perience. 

Rice  on  Criminal  Evidence,  volume  8,  section  228,  says:  "It  is  abundantly 
settled  tiiat  in  criminal  prosecutions  the  rules  of  evidence'  accord  to  the 
cross- examiner  great  latitude  In  any  attempt  to  impeach  the  character  of 
the  witness.  ,*  *  *  A  witness  may  be  asked  any  question  which  tends  to 
test  his  accuracy  or  oredllbiity,  or  to  impair  his  credit  by  compromising  his 
character,  but  the  extent  to  which  such  examination  will  be  allowed,  is  in 
the  discretion  of  the  court. '  * 

We  disapprove  of  the  form  and  character  of  the  above  question.  It  is  in- 
sulting to  the  witness.  At  most,  such  a  question  can  add  little  to  the  en- 
lightenment of  the  jury,  and  might,  under  some  circumstances,  unneces- 
sarily harass  the  timid  or  ignorant  witness,  but  upon  the  facts  presented  by 
this  record  we  are  unwilling  to  say  that  the  trial  court  abused  its  discretion 
in  allowing  it  to  be  asked  or  answered,  nor  are  we  able  to  perceive  that  the 
substantial  rights  of  the  appellants  were  thereby  prejudiced. 

Finally,  counsel  for  appellants  oomplains  because  the  trial  court  failed  to 
instruct  the  jury  as  to  the  extent  and  circumstances  under  which  evidence 
of  the  acts  and  declarations  of  co -conspirators,  not  made  in  the  presence  of 
others,  were  to  be  received  by  the  jury.  We  do  not  think  such  an  instruc- 
tion was  necessary  in  this  case,  because  the  consplraoy  was  fully  proved  by 
the  testimony  of  the  Commonwealth,  and  the  connection  of  each  of  the  ap- 
pellants with  that  conspiracy  also  shown  by  competent  evidence,  and  no  act 
or  declaration  was  proven  for  which  the  appellants  were  not  each  liable. 
The  instruction  defining  a  conspiracy  that  was  given  by  the  court  contained 
all  the  law  that  was  necessary  for  the  guidance  of  the  jury  on  that  subject. 
Indeed,  the  instructions  as  a  whole  presented  every  feature  of  the  law  ap- 
plicable to  the  case. 

Being  of  the  opinion  that  no  error  was  committed  by  the  lower  court 
prejudicial  to  the  appellant  the  judgment  is  affirmed. 
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(Filed  October  a«,  1904— Not  to  be  reported. ) 

1.  Husband  and  wife— Purchase  of  lots— Deed  to  wife— Borrowed  money- 
Mortgage  to  surety  on  note— Death  of  wife— Payment  of  note  by  surety- 
Suit  against  husband— Infant  children  of  wife— Appellant  Cook  purchased 
flome  lots  and  had  them  conveyed  to  his  wife,  and  he  and  his  wife  executed 
a  note  for  money  borrowed  to  pay  for  the  lots,  with  app^^llee  as  surety,  and 
to  secure  him  as  surety  appellant  and  wife  executed  to  him  a  mortgage  on 
said  lots.  Appellee  paid  the  note,  as  surety,  and  took  an  assignment  thereof, 
and  brought  suit  against  appellant  and  his  infant  children  (the  wife  having 
died)  to  enforce  his  mortgage  lien  on  the  lots.  Held-That  while  the  wife, 
by  signing  the  note  with  her  husband,  did  not  bind  her  as  her  husband's 
surety  to  the  payee  of  the  note,  the  legal  effect  was  to  pledge  her  property 
described  in  the  mortgage  for  the  payment  of  her  husband's  debt,  and  at 
the  same  time  to  indemnify  appellee  as  surety  for  her  husband  against  loss. 
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S.  staying  note— Endorsemeiit  on  note— Limitation— An  endorsement  on 
a  note  "This  note  is  stayed  for  twelve  months  by  agreement,"  in  the  ab- 
sence of  proof  to  the  contrary,  becomes  a  part  of  the  note  and  is  presumed 
to  have  l^een  placed  there  by  consent  of  the  holder  as  well  as  the  makers,  and 
such  extension  suspended  the  statute  of  limitation  as  to  the  surety  for  the 
one  year. 

8.  Action  by  surety— Becital  of  mortgage— Limitation— Release  of  surety- 
Effect— In  an  action  by  the  surety  to  subject  property  mortgaged  to  indem- 
nify him  from  loss  which  be  has  paid  as  surety,  which  mortgage  recites 
that  it  was  given  by  the  appellee  and  his  wife  for  the  purpose  of  securing 
the  payment  of  said  sum  of  $148.60,  the  fact  that  the  surety  paid  the  debt 
after  he  was  released  by  limitation  from  its  payment,  will  not  prevent  him 
from  enforcing  his  lien  on  the  mortgaged  property  for  said  payment. 

4.  Demand— In  an  action  by  a  surety  against  the  husband  and  infant 
children  of  the  deceased  wife  on  a  note  secured  by  a  mortgage  given  by  the 
husband  and  wife  to  the  surety  to  indemnify  him  against  loss,  wheie  the 
surety  has  paid  the  debt,  no  demand  is  necessary  before  bringing  the  suit, 
the  action  not  being  against  the  personal  representative  of  the  wife,  but 
against  the  property  mortgaged. 

Lictle  &  Slack  and  W.  A.  Taylor  for  appellants. 

Joe  H.  Miller  and  Samuel  D.  Hines  for  appellees. 

Appeal  from  McLean  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

December  2,  1893,  the  appellant,  William  Cook,  purchased  parts  of  three 
lots,  in  Calhoun,  this  State,  of  W.  H.  Wall,  at  the  price  of  $75,  which  be 
caused  to  be  conveyed  to  his  wife,  M.  E.  Cook.  In  order  to  pay  for  the  lots 
and  mak«^  some  improvements  thereon,  the  appellant,  William  C.  Cook,  on 
the  same  day,  borrowed  of  Mrs.  M.  E.  Cohen  1148.60,  for  which  he  and  his 
wife  and  the  appellee,  B.  F.  Lnndrum,  executed  to  her  a  promissory  note, 
payable  December  2,  1804.  The  name  of  appellant's  wife  appears  first  to  the 
note,  and  that  of  appellee  last,  and  it  is  admitted  that  the  latter  was  only 
surety  in  the  note. 

On  this  note  are  the  following  endorsements: 

"This  note  is  stayed  for  twelve  months  by  agreement,  December  2,  1894. 

"AtteFt:  BEN  F.  LANDRTJM." 

"I  assign  this  note  to  R.  C.  Moseley  without  recourse  on  me. 

her 
"MRS.  M.  E.  X  COHEN. 
"Attest:  BEN  F.  LANDRUM.  mark 

"This  January  8,  1896." 

"Ben  F.  Landrum  having  paid  this  note  in  full  as  surety  thereon,  I  hereby 
assign  same  to  said  Ben  F.  Landrum,  September  2,  1902,  G.  W.  Moseley, 
executor  of  the  will  of  R.  C.  Moseley,  deceased." 

Also  endorsed  upon  the  note  appeiirs  this  credit  in  pencil:  "$50,  paid  De- 
cember 10,  1897." 

At  the  time  of  giving  the  note  the  appellant  and  his  wife  executed  to  ap- 
pellee, Landrum,  a  mortgage  upon  the  real  estate  that  day  conveyed  the 
wife  by  Wall,  to  secure  the  payment  of  the  note  and  protect  the  surety 
against  loss,  which  was  at  once  duly  acknowledged  by  appellant  and  wife 
and  recorded  in  the  proper  office.     In  1894,  M.  E.  Cook  died  intestate,  and 
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later  her  hu§band  was  appointed  and  qualified  as  statutory  fn^iardian  of  their^ 
infant  children. 

The  note  mentioned  in  the  mortgage  was,  as  appears  from  tbe  endorse- 
ment thereon,  assigned  by  Cohen,  the  payee,  to  B.  C.  Moseley,  January  8,. 
1896;  Moseley  died  after  that  date,  and  the  note  was  paid  by  appellee  to  hiss 
executor  on  September  9.  1908,  and  he  received  from  the  latter  at  the  tinie^ 
an  assignment  of  the  note  as  shown 'Jt)y  the  writing  on  the  back  thereof. 

After  the  payment  of  the  note  by  appellee,  he  instituted  this  action  in  the^ 
court  below,  seeking  to  reoover  against  the  appellant,  William  Cook,  a  per- 
sonal judgment  for  the  amount  thereof,  and  also  to  enforce  the  mortgage^ 
lien  given  him  to  secure  its  payment.  The  infant  children  were  also  made- 
parties  to  the  action  as  heirs  at  law  of  M.  E.  Cook,  deceasiH),  and  they  made> 
defense  thereto  through  their  statutory  guardian  and  also  by  a  guardian  ad 
litem. 

The  petition,  as  amended,  sufficiently  sets  out  the  terms  of  the  mortgage,, 
and  the  demurrers  filed  thereto  were  properly  overruled  by  the  lower  court. 
In  addition  to  a  traverse  of  the  affirmative  allegations  of  the  petition,  an^ 
.several  amendments  thereto,  the  appellant's  pleadings  set  up  the  following^ 
grounfls  of  defense:  That  the  only  object  of  the  mortage  was  toindemnif?  th& 
appellee  against  loss  as  surety  upon  the  Cohen  note,  that  its  payment  to  the- 
exeoutorof  Moseley,  assignee  uf  Cohen,  was  made  by  appellee  more  than  seven 
years  after  the  maturity  of  the  note,  and  after  appellee  had  been  released  from 
liability  thereon  as  surety  by  the  statute  of  limitation,  that  the  note  hack 
theretofore  been  paid  by  the  appellant,' William  Cook,  with  money  borrowed 
by  him  of  R.  C.  Moseley,  for  which  sum  so  borrowed  of  Moseley  he  gave  the 
latter  his  three  promissory  notes,  payable  in  one,  two  and  three  years  after 
date  respdetlvely,  and  finally  that  the  conveyance  by  Wall  of  tbe  lots  em- 
brac3d  in  the  mortgage  to  M.  E.  Cook,  wife  of  the  appellant,  William  Cook,, 
was  a  fraud  upon  the  latter*s  creditors,  in  which  appellee  participated, 
because  of  which  he.  should  not  be  allowed  to  derive  any  Isenefit  from  the 
mortgage.  The  judgment  of  the  chancellor  gave  appellee  all  the  relief 
sought  by  him. 

From  the  state  of  the  record  it  is  safe  to  say  that  the  wife  of  appellant,. 
William  Cook,  by  signing  the  note  and  executing  the  mortgage  in  contro- 
versy, did  not  become  the  surety  of  her  husband  to  the  payee  in  the  note, 
the  only  legal  effect  of  the  transaction  was  to  bind  or  pledge  her  property- 
described  in  ihe  mortgage  for  the  payment  of  her  hqsband's  debt,  and  at 
the  same  time  indemnify  appellee  as  surety  for  her  husband  against  loss. 
The  -same  result  would  have  been  accomplished  if  she  had  executed  the- 
mortgage  without  attaching  her  name  to  the  note. 

In  the  case  of  Hobson  v.  Hobson's  Ex 'or,  8  Bush,  665,  it  was  said  by  this; 
court:  *'The  right  of  a  married  woman  under  our  statute  regulating  con- 
veyances to  alienate  or  convey  her  general  estate,  even  by  mortgage,  to 
secure  the  prior  debts  of  her  husband,  is  now  too  well  settled  to  admit  of 
doubt." 

In  L-ine,  &c.  v.  Traders'  Deposit  Bank,  14  Ky.  Law  Rep.,  873,  this  court 
also  said:  '^That  the  case  of  Hobson  v.  Hobson's  Ex'or,  8  Bush,  665,  hold» 
that  a  married  woman  does  not  become  responsible  as  surety  by  reason  of 
the   existence  of  a  mortgage  to  secure  the  husband's  debt,  it  is  a  pledge  ta 
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«eoarR  the  iwyment  only  and  the  right  of  an  ordiDary  surety  oaD  not  be 
urffed  ae  a  defense,  snoh  as  a  plea  of  the  statutes  of  limitation,  or  even  in- 
tlulgenoe  given  by  a  creditor."  *  *  *  The  same  doctrine  Is  announced  In 
TTlpton  V.  Traders*  Deposit  Bank,  17  Ky.  Law  Rep.,  969;  Postell  y.  Gram- 
baugh,  23  Ky.  Law  Bep..  8198;  Deposit  Bank  v.  Stitt.  107  Ky,  49;  Russell 
yr.  Rice,  19  Ky.  Law  Rep.,  1618,  all  decided  since  the  enactment  by  the  legis* 
lature  of  section  9187,  Kentucky  Stiftutes,  regulating  the  property  rights  of 
married  women. 

The  latest  utterance  from  this  court  in  regard  to  the  effect  of  the  statute 
«upra,  upon  the  right  of  a  married  woman  to  bind  her  estate  for  the  debts 
t)f  her  husband,  will  be  found  in  Hall  t.  Hall,  ante,  558. .  wherein  it  is 
said:  "It  is  impossible  now,  as  it  was  then,  for  a  marrl4*d  woman  to  be- 
t)ome  personally  bound  as  surety  for  any  one;  nevertheless,  she  may  now, 
«s  she  might  then,  bind  her  specific  estate  by  an  appropriate  conveyance  or 
pledge;  that  did  not  constitute  her  a  surety;  nor  could  she  as  against  such 
«  conveyance  be  availed  of  the  provisions  of  the  seven  years'  statute  of 
limitation  for  the  benefit  of  sureties." 

It  is  insisted  for  the  appellant,  that  appellee  was  released  by  the  seven 
jears*  statute  of  limitation  from  liability  upon  the  note  as  surety  before  his 
payment  of  it,  and  that  the  mortgage  lien  was  discharged  by  his  release,  for 
"which  reason  it  can  not  now  tje  enforced  for  his  benefit.  It  appears  that  the 
note  became  due  December  2,  1894,  on  which  day  the  following  entry  was 
made  on  the  back  thereof: 

"This  note  is  stayed  for  twelve  months  by  agreement.    December  9,  1894. 

"Attesc:  BEN  F.  LANDRUM.*' 

Appellee  testified  that  this  endorsement  was  written  by  him  at  the  request 
t>f  appellant,  William  Cook,  and  with  the  consent  of  Mrs.  Cohen,  the  then 
holder.  It  is  denied  by  appellant  that  it  was  done  at  his  request,  but  not 
-denied  by  him  that  the  entry  was  made  with  Mrs.  Cohen's  consent,  and  as 
■of  the  date  it  bears.  If,  as  contended  by  counsel  for  the  Infant  appellants, 
the  testimony  of  appellee  was  incompetent  as  to  them,  or  because  of  the 
-death  of  their  mother  who  was  the  legal  holder  of  the  title  of  the  property 
\ipon  which  the  mortgage  was  given,  that  of  William  Cook  was  also  incom- 
petent because  both  Mrs.  Cohen  and  R.  C.  Moseley,  to  whom  she  afterwards 
«old  and  assigned  the  note,  were  dead  at  the  time  he  testified.  But  with 
the  testimony  of  bot^  these  witnesses  excluded,  it  is  yet  true  that  the  en- 
■dorsement  is  upon  the  note,  and  it  is  not  only  self-explanatory,  but  must 
be  presumed  to  have  been  placed  there  with  the  consent  of  the  holder  as 
well  as  the  makers.  In  other  words,  it  is  to  be  treated  as  a  part  of  the  note, 
«nd.  in  the  absence  of  proof  to  the  contrary,  must  be  presumed  to  be  correct. 
Besides,  its  genuineness  is  to  be  inferred  from  the  fact  that  the  indu!gence 
therein  provided  for  was  actually  given,  for  no  attempt  was  made  by  the 
payee,  during  the  year  allowed  by  the  extension,  to  enforce  its  payment; 
upon  the  contrary,  the  note  was  thereafter  held  by  Mrs.  Cohen  for  more 
than  a  year  before  its  sale  and  assignment  by  her  to  R.  C.  Moseley.  If  the 
•extension  was  valid,  limitation  did  not  begin  to  run  as  to  the  surety  until 
the  end  of  the  year,  and  the  note  was  paid  by  him  within  the  seven  jears 
next  succeeding  the  expiration  of  the  extension. 

Moreover,  it  is  not  reasonable  to  suppose  that  appellee  in  the  absence  of  a 
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request  from  the  appellant,  Cook,  to  that  effent«  would,  without  apparent 
cause,  have  voluntarily  increased  the  risk  of  his  suretyship  by  asking  or 
agreeing  to  the  extension  given  by  the  payee. 

The  question  as  to  whether  the  lower  court  properly  adjudged  appellee  en- 
titled to  the  enforcement  of  the  mortgage  lien,  should,  in  our  opinion,  be> 
determined  upon  another  ground  than  the  one  just  indicated. 

The  mortgage,  after  setting  forth  the  execution  of  the  note  to  Mrs.  Cohen, 
oontains  the  following  covenants:  **Now,  therefore,  we.  William  Cook  and 
his  wife,  M.  £.  Cook,  do  for  the  purpose  of  securing  the  payment  of  said 
sum,  together  with  all  interest  and  costs  which  may  accrue  thereon,  hereby 
mortgage  and  convey  unto  the  said  Ben  F.  Jjandrum,  his  heirs  and  assigns 
forever.  *  *  *  To  have  and  to  hold  the  said  property  to  the  said  Ben  F. 
Landmm  and  his  assigns  forever,  provided  nevertheless  that  If  the  aforesaid,. 
William  Cook,  and  his  wife,  M.  E.  Cook,  or  their  personal  representatives,, 
pay  to  said  M.  E.  Cohen,  the  sum  of  1148.60  on  the  9d  day  of  December^ 
18&1,  then  this  deed  of  mortgage,  and  such  other  writings  as  may  exist  aa 
evidence  of  said  debt,  shall  be  null  and  void,  otherwise  to  remain  in  full 
force  and  effect. ' ' 

Under  the  provisions  of  the  mortgage  there  is  no  question  but  that  th» 
holder  gf  the  note  could  have  subjected  the  mortgaged  property  to  its  pay- 
ment by  suit,  even  though  the  appellee,  Landrum,  had  been  released  a» 
surety  by  the  statute  of  limitation. 

In  the  case  of  Magoffin  v.  Boyle  National  Bank.  24  Ky.  Law  Rep.,  686^ 
Magoffin  borrowed  of  the  Boyle  National  Bank  tl0,400,  for  which  he  gave  a 
note  with  his  wife  and  D.  C.  Tucker  as  sureties,  and  he  and  his  wife  exe- 
cuted to  Tucker  a  mortgage  upon  her  lands.  Two  years  later  MagolTIn  bor- 
rowed from  the  s^me  bank  an  additional  $1,000,  for  which  a  note  hii  lilar  to 
the  first  was  given,  and  a  second  mortgage  on  the  land  was  execut*  d  to  the 
surety,  Tucker.  There  were  three  renewals  of  the  larger  note,  which  wer& 
signed  by  Magoffin,  his  wife  and  Tucker,  but  after  this  she  refused  to  sign 
the  renewal  notes  which  were  executed  by  her  husband  and  Tucker  from 
time  to  time,  at  intervals  of  six  months,  until  May,  1896,  the  interest  for 
six  months  in  advance  being  included  in  the  new  note  at  each  renewal. 
After  this  Tucker  became  bankrupt,  and  the  bank  sought  by  suit  to  enforce 
a  lien  upon  the  wife*8  land  by  virtue  of  the  mortgages  executed  to  Tucker. 

The  wife  defended  upon  the  grounds,  first,  that  the  bank  had  no  lien  upon 
her  land,  and  could  not  be  subrogated  to  the  mortgage  lien  of  Tucker;  sec- 
ond, Rhe  was  only  surety  upon  the  note,  and  her  land  was  discharged  by  the 
renewals  of  the  note  which  she  declined  to  sign;  third,  that  the  action  waa 
bnrred  by  limitation.  The  mortgage  in  that  case,  like  the  one  here,  was 
given  to  secure  the  debt,  as  well  as  to  hold  the  surety  harmless. 

This  court  affirmed  the  judgment  of  the  lower  court  in  favor  of  the  bank, 
in  doing  which  it  said:  '*Mrs.  Magoffin  was  a  stranger  to  the  debts  and  in 
no  way  personally  liable  therefor,  only  her  land  was  pledged  for  their  jNiy- 
meuc.  Being  a  married  woman  hex  signature  to  the  note  of  her  husband 
Imposed  no  personal  liability  upon  her.  *  *  *  The  language  (of  the  mort- 
gAfce)  pledges  the  land  to  the  payment  of  the  debt,  and  the  rule  is  that 
when  the  security  Is  given  to  secure  the  debt  in  order  to  relieve  the  surety^ 
or  to  enable  the  creditor  to  make  his  debt,  the  latter  will  be  subrogated  to 
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the  rights  of  the  surety.  We,  therefore,  oonclude,  that  altboagh  Tucker 
has  become  bankrupt,  and  is  thereby  released  from  the  debt,  and  has  paid 
nothing,  still  the  bank  may  enforce  the  mortgage.  The  proof  offered  by  the 
wife  to  the  effnct  that  the  mortgage  was  only  intended  to  indemnify  the 
surety,  is  not  sufficient  to  overcome  the  language  of  the  instrument  itself. 
"*  *  *  Although  there  is  a  conOict  of  authority  on  the  question,  it  is  settled 
in  this  State  that  where  a  wife  executes  a  mortgage  on  her  property  to  secure 
the  debt  of  her  husband  she  does  not  stand  as  his  surety,  ftnd  her  propertj 
is  not  released  by  a  novation  that  would  release  one  who  is  a  surety  in  the 
note."    (Jarboe  v.  Shively,  107  Ky.,  402.) 

We  think  the  case  supra  is  so  nearly  like  the  one  at  bar  that  it  leaves  so 
room  to  doubt  the  right  of  the  appellee  to  the  relief  sought  by  him  in  the 
iower  court,  if  the  note  in  controversy  was  not  satisfied  by  the  appellant 
before  its  assignment  to  appellee.  The  only  evidence  in  the  case  to  show 
the  payment  of  the  note  by  the  Appellant,  William  Cook,  is  furnished  by 
his  own  deposition,  which,  as  to  this  point,  as  well  as  others,  was  clearly 
Incompetent,  for  it  details  a  transaction  with  Mrs.  Cohen  and  R.  C.  Mose* 
ley,  both  of  whom  have  since  died,  and  being  excepted  to,  it  cannot  be  con- 
sidered. He,  however,  testified  that  while  the  note  was  in  the  hands  of 
Mrs.  Cohen,  he  borrowed  of  Moseley  1160  with  which  he  paid  it;  that  for 
the  money  thus  borrowed  of  Moseley  he  executed  to  him  three  promissory 
notes,  one  of  |55,  one  of  $60,  and  the  other  of  166.  payable  in  one,  two  and 
three  years,  respectively,  that  he  thereafter  paid » on  the  first  note  ISO,  and 
«till  later  furnished  material  and  did  carpenter's  work  for  Moseley  to  the 
amount  of  840,  altogether,  for  which  he  seeks  credit  in  this  case. 

If  appellant's  testimony  as  to  these  transactions  with  Moseley  were  com- 
petent, we  think  it  is  successfully  contradicted  by  several  convincing  facts 
and  circumstances.  In  the  first  place,  it  is  not  probable  that  appellant 
would  have  paid  to  Mrs.  Cohen  the  amount  of  the  note  without  requiring  it 
to  be  delivered  tu  him;  secondly,  it  is  also  improbable  that  B.  C.  Moseley 
would  have  been  allowed  by  appellant  to  take  an  assignment  of  the  note 
from  Mrs.  Cohen  to  himself  if  it  had  l^een  paid  by  appellant;  thirdly,  if  he 
paid  the  Cohen  note,  it  is  altogether  improbable  that  appellant  in  each  of 
the  three  writings  which  he  gave  Moseley  would  have  admitted  that  Mose- 
ley paid  the  Cohen  note,  and  recognized  his  liability  upon  the  same,  as  he 
did;  fourthly,  it  would  have  been  passing  strange  that  Moseley,  knowing 
as  he  did  that  appellant  was  insolvent,  accepted  his  three  notes  in  satisfac- 
tion of  the  Cohen  note  upon  which  appellee  was  the  surety,  for  it  is  not 
claimed  that  appellee  had  been  released  by  limitation  as  surety  upon  the 
Cohen  note  at  the  time  the  three  writings  from  appellant  to  Moseley  were 
executed.  It  is  apparent  that  the  three  writings  referred  to  were  entered 
into  as  agreements  to  extend  the  time  of  the  payment  of  the  Cohen  note, 
but  their  language  excludes  the  idea  that  they  were  given  in  stitisfaction  of 
the  Cohen  note. 

After  the  death  of  R.  C.  Moseley,  the  Cohen  note  with  the  assignment 
upon  it  over  her  signature,  went  into  the  hands  of  his  executor,  and  was 
thereafter  paid  by  appellee.  We  think  it  reasonably  apparent  from  the 
record  that  the  note  was  never  paid  by  appellant,  Co 3k,  except  the  $50  en- 
dorsed  thereon,  and   if  so,  its  assignment  to  appellee  by  the  executor  of  B. 
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C.  Moseley  carried  with  it  the  inort|?age  lien  giyen  to  secure  Its  payment. 
We  can  not  affree  with  counsel  for  appellant  that  a  demand  was  necessary 
before  enit  The  demand  required  by  section  8872,  Kentucky  Statutes,  ap- 
plies only  to  actions  against  the  personal  representative.  (Tipton's  Adm'r 
T.  Richardson,  21  Ky.  Law  Bep.,  1195.) 

The  note  In  this  case  contains  the  aiSdavit  required  of  a  claim  against  a 
decedent's  estate,  and  it  was  made  before  the  institution  of  the  action.  The 
action  is  not  against  the  personal  representative  of  M.  E.  Cook,  deceased. 
By  it  the  enforcement  of  the  mortgage  lien  upon-  the  real  estate  of  which 
she  was  the  owner,  issonght.  No  other  estate  that  she  may  have  left  is.  or 
can  be  made,  liable  for  the  debfc  sued  on.  We  are  unable  to  sustain  the  con- 
tention of  counsel  that  appellee  should  fail  of  a  recovery  because  of  his 
knowledge  of  the  alleged  fraud  of  appellant,  William  Cook,  in  causing  the 
lots  upon  which  the  mortgage  was  executed  to  be  conveyed  to  his  wife.  As 
appellee  was  not  a  party  to  that  transaction,  and  was  in  no  way  concerned 
therewith,  we  fail  to  see  how  he  can  be  affected  by  appellant's  fraud  in  that 
matter,  if  there  was  any. 

We  do  not  think  the  chancellor  err^d  in  r^^jecting  the  further  credit  of  |<10 
claimed  by  appellant.  The  claim  was  not  even  supported  by  affidavits  as 
required  by  the  statute.  The  testimony  of  appellant  was  wholly  incompe- 
tent, and  while  there  was  some  evidence  from  two  or  three  witnesses  that 
they  saw  appellant  at  work  upon  K.  C.  Moseley's  house,  they  did  not  under- 
take to  say  what  or  how  much  material  he  lurnished,  how  much  labor  he 
did,  or  the  worth  of  either  labor  or  n>aterial.  One  witness  did  venture  the 
opinion  that  apxiellant's  material  and  labor  were  worth  f40,  but  no  reason 
waa  i^^iven  for  this  opinion,  and  in  the  absence  of  more  definite  proof,  we 
think  the  court  properly  rejected  the  claim. 

Being  unable  to  say  that  the  judgment  of  the  chancellor  was  against  the 
weight  of  the  evidence,  the  judgment  is  afiirme^. 


WOOD  V.  REAMER. 
(I  iled  October  2P,  1904. ) 

1.  Ante  nuptial  contract— Trust  t'eed  by  husband  and  wife— Separate  use 
of  wife — Death  of  trustee — Right  of  wife  to  cunvey— Where,  in  pursuance  of 
an  nnte- nuptial  contract  made  In  contemplation  of  marriage,  the  husband 
and  wife  after  marriage,  and  after  the  wif«i  became  of  age,  united  in  a  deed 
to  the  wife's  mother,  conveying  to  her,  as  trustee,  all  the  wife's  property, 
to  the  wife's  separate  use.  At  the  death  of  the  mother,  the  wife's  husband 
was  appointed  her  trnstiec  and  at  the  husband's  death  one  Sandtrs  was  ap- 
pointed upon  whose  petition  in  the  proper  court,  judgment  was  rendered  to 
the  effect  that  the  trust  had  terminated  and  that  the  wife  wag  entitled  to 
take  the  property  in  fee  simple,  Held—Upon  sale  by  the  wife  (appellee)  of 
sonje  of  the  property  ijy  title  bond  and  tender  of  deed  to  appellant  which  he 
refuses  to  accept,  that  she  has  the  fee  simple  title  in  said  property,  she  being 
fifty- seven  years  of  age,  without  children  and  her  only  relatives  being  col- 
lateral kindred. 

2.  Deeds— Recitals— * 'Descendants"— "Heirs"  —  Ccntruction— The  several 
4}eeds  made  to  the  mother  of  appellee  as  trustee,  after  reciting  that  they 
were  made  in  pursuance  of  on  ante-nuptial  contract  recites,  as  follows:  "Do 
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hereby  bargain  and  sell,  ooovey  and  asBlgn,  to  Amelia  Cornwall  all  the 
property  of  every  kind  which  the  said  Anna  (appellee)  owned  at  the  time  of 
her  marriage  with  said  W.  G.  Beamer,  in  trust  for  the  sole  and  separate 
use  of  the  said  Anna  during  her  life,  and  after  her  death,  if  she  should  die 
intestate,  to  convey  the  same  to  the  descendants  of  the  said  Anna,  if  any,  lo 
the  same  proportions  as  if  it  had  descended  from  her,  or  to  her  heirs,  if  she 
should  die  intestate,  and  without  descendants  living  at  the  time  of  her  death. 
But  the  said  Anna  may  dispose  of  the  same  by  will  as  if  she  were  a  feme 
sole,  and  the  sai'i  Amelia,  or  any  trustee  appointed  by  the  Louisville  Chan- 
cery Court  or  any  court  exercising  its  present  jurisdiction,  in  place  of  the 
said  Amelia,  may,  with  the  written  consent  of  the  said  Anna,  sell  and  con- 
vey the  said  property  or  any  part  thereof,  and  dispose  of  the  proceeds  as  the 
said  Anna  may,  in  writing  request,"  Held— That  the  marriage  contract,  in 
connection  with  the  conveyance,  gave  to  appellee  a  separate  estate  in  her 
property.  The  u^  of  the  words  ^^descendants"  and  '^heirs''  was  intended 
to  exclude  her  husband  from  all  interest  in  her  propeity  lifter  her  death,  in 
the  event  she  died  befoie  he  did. 

C.  B.  Blakey  for  appellant. 

Strother  &  Hardin  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Nunn. 

This  is  an  appeal  from  the  Jefferson  Circuit  Court  by  appellant.  It  ap- 
pears that  appellee  sold  appellant  a  piece  of  real  estate  in  the  city  of  LouIb- 
ville  for  the  price  of  $810  and  executed  to  him  a  bond  for  title  and  took  his 
note  for  the  purchase  price.  When  it  became  due  she  tendered  him  a  deed 
for  the  property  and  demanded  the  money,  which  he  refused  to  pay,  and  she 
brought  this  action.  He  based  his  refusal  to  pay  the  purchase  price  upon 
the  claim  that  appellee  could  not  make  him  a  good  and  perfect  title  to  the 
piece  of  land  for  the  reason,  as  he  claimed,  that  she  only  owned  the  life 
estate  in  the  property.  The  lower  court  disagreed  with  him,  and  he  has  ap- 
pealed. 

The  history  of  this  title,  wherein  appellant  claims  that  defects  occur,  is 
as  follows:  On  the  81st  of  October.  1867,  the  appellee,  then  being  Anna  L. 
Cornwall,  and  an  infant,  together  with  her  mother,  Amelia  Cornwall,  en- 
tered into  an  ante- nuptial  contract  with  William  C.  Beamer,  npon  oonsid- 
eration  of  their  approaching  marriage,  by  which  Beamer  agreed  in  effect, 
that  as  soon  as  appellee  should  become  of  age,  he  would  unite  with  her  in  a 
deed  to  her  mother  as  trustee,  setting  apart  all  of  the  property  of  appellee  to 
her  separate  use.  Pursuant  to  this  agreement  on  the  87th  of  January,  1868, 
William  C.  Beamer  did  unite  with  appellee  in  a  deed  conveying  all  her 
property  to  her  mother  in  trust  for  her  sole  and  separate  use.  Afterwards 
John  L.  Cornwall,  who  was  the  only  brother  of  the  appellee,  died  intestate* 
and  she  inherited  from  him  certain  estate,  and  William  C.  Reamer  again 
united  with  her  in  a  deed  to  Amelia  Cornwall,  reciting  the  ante-nuptial  con- 
tract  and  stating  that  it  was  the  spirit  and  intention  thereof  to  coyer  any 
estate  subsequently  acquired  by  appellee,  and  conveyed  the  property  in- 
herited from  appellee's  brother  to  the  separate  use  of  the  appoltoas  in  the 
former  deed.  Afterwards,  on  the  18th  of  Februaiy,  1800,  Amelia  Cornwall 
conveyed  to  Qeorge  Lochre  the  interest  which  bad  descended  to  her  hy  the 
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death  of  her  sod,  John  L.'  Cornwall,  and  her  Interest  as  widow  of  John 
Cornwall,  father  of  appellee.  On  the  next  day,  February  19,  1890,  George 
Lochre  reconveyed  all  of  the  property  conveyed  to  him  by  Mrs.  Cornwall  ta 
her  in   trust  for  the  separate  use  of  appellee  as  in  former  deeds  declared. 

Subsequently,  Mrs.  Amelia  Cornwall  died,  and  William  C.  Reamer  was- 
appointed  tinstee  for  appellee.  The  property  in  suit  had  been  owned  jointly^ 
by  John  Cornwall,  father  of  appellee,  and  one  William  Cornwall,  Sr. ,  and 
had  never  been  partitioned.  William  Cornwall,  Sr.,  made  a  deed  of  assign- 
nient  to  the  Louisville  Trust  Co.,  and  in  a  suit  to  settle  his  assigned  estate- 
a  deed  of  partition  was  made  and  the  property  in  suit,  with  other  property, 
was  conveyed  to  William  C.  Reamer,  husband,  as  trustee  of  appellee  upon 
the  same  basis  as  in  the  deeds  above  mentioned.  ^Subsequently,  in  1897, 
William  C.  Reamer,  the  husband  of  appellee,  died,  IfHtf  appellee,  believing 
the  tiust  terminated,  took  iwssession  of  all  her  property  ^nd  afterwards  sold 
certain  pieces  of  it,  and  when  the  title  was  examined  the  purchaser  claimed 
that  he  could  not  get  a  good  title  without  the  intervention  of  the  trustee. 
Mrs.  Reamer  then  had  H.  V.  Sanders  appointed  her  trustee,  and  he,  after 
conveying  the  property  whiclr  had  previously  been  sold  by  Mrs.  Reamer, 
filed  a  suit  for  the  settlement  of  his  trust,  in  which  Mrs.  Reamer  filed  her 
answer  and  counterclaim,  alleging  that  the  trust  had  terminated  with  the 
death  of  her  husband,  William  C.  Reamer,  and  that  she  was  entitled  to 
take  the  property  in  fee  simple.  In  this  suit  the  court  rendered  a  judgment 
to  the  effect  that  the  several  deeds  aforesaid  only  created  a  septirate  estate  in 
Mrs.  Reamer,  and  were  only  so  intended,  and  that  same  had  terminated 
with  the  death  of  William  C.  Reamer,  and  direottd  the  trustee  to  convey  to 
Mrs.  Reamer  In  fee,  simple  free  of  any  trust,  which  conveyance  Sanders  exe- 
cuted. Afterwards,  Mrs.  Reamer  made  the  contract  in  suit  with  appellant, 
which  he  has  refused  to  carry  out,  claiming  that  the  heirs  of  Mrs  Reamer 
took  an  interest  under  the  deeds  aforepald,  and  that  she  could  not  convey 
without  the  intervention  of  a  trustee:  that  the  judgment  of  the  chancellor 
was  not  binding  upon  the  heirs,  as  they  were  not  parties  to  that  action,  and 
that  appellant  could  not  obtaiu  a  safe  title  under  the  circunisttmces. 

The  appellee  is  now  a  widow,  fifiy-seven  years  of  age,  and  has  never  had 
any  children,  and  has  no  deRcendiints;  her  only  relatives  are  collateral 
kindred  furtJier  removed  than  either  mother  or  brother,  and  as  to  who,  at 
the  time  of  her  death,  will  inherit  from  her  is  a  question  impossible  to 
ascertain.  The  question  in  brief  in  this  case  is,  do  the  heirs  at  law  of  Mrs. 
Reamer  take  an  interst  in  her  property  under  the  deeds  referred  to,  and 
does  the  trust  created  by  the  deeds  still  exist  and  can  not  be  terminated? 

The  language  of  the  ante-nuptial  contract  is  as  follows:  ''That  with  the 
consent  of  the  party  of  the  third  part,  the  parties  of  the  first  and  second 
parts  have  agreed  to  marry  and  that  in  consideration  thereof  the  said 
Reamer  agrees  that  all  the  property  of  every  kind  which  the  said  Anna  L. 
may  own  at  the  time  of  her  marriage  with  him,  shall  belong  to  her  for  her 
sole  and  separate  use  during  her  life  with  the  power  to  her  to  dispose  of  the 
same  by  last  will  and  testament  in  the  same  manner  as  if  she  were  unmar- 
ried; and  that  upon  her  obtaining  the  age  of  twenty -one  years  the  said 
Reamer  will  unite  with  her  in  6bnveying  the  said  property  to  the  party  ot 
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the  third  party  or  to  any  person  who  may  be  designated  by  the  party  of  the 
third  part,  in  trust  for  the  purposes  aforesaid,  and  with  power  to  the  said 
trustee  or  to  any  new  trustee  who  may  be  appointed  at  the  request  of  the 
said  Anna  L,  by  the  Lpnisville  Chancery  Court  or  any  court  exercising  its 
present  jurisdiction,  to  sell,  convey  and  dispose  of  the  said  property  or  any 
part  theieof  with  the  written  consent  of  the  said  Anna  L,  and  to  dispose  of 
the  proceeds  thereof  as  the  said  Anna  L.  nmy,  in  writing,  request." 

Each  of  the  deeds  al)ove  referi'ed  to  recites  this  marriage  contract  as  the 
consideration  therefor  and  all  are  made  upon  this  consideration  and  the 
usual  II.  The  point  of  contention  in  this  case  is  the  granting  clanse  in  the 
first  deed  and  the  habendum  clause  in  the  subsequent  deeds,  which,  how- 
ever, are  all  in  the  same  language,  and  which  is  as  follows:  ''Do  hereby 
bargain  and  sell,  convey  and  assign  to  the  said  Amelia  Cornwall  all  the 
property  of  every  kind  which  the  said  Anna  owned  at  the  time  of  her  mar- 
riage with  the  snid  William  C.  Reamer,  in  trust  for  the  sole  and  separate 
use  of  the  said  Anna  during  her  life,  and  after  her  death,  if  she  should  die 
intestate,  to  convey  the  same  to  the  descendant^  of  the  said  Anna,  if  any. 
In  the  same  proportions  as  if  it  had  descended  from  her,  or  to  her  heirs,  if 
she  should  die  intestate  and  without  descendants  living  at  the  time  of  her 
death.  But  the  said  Anna  may  dispose  of  the  same  by  will  as  if  she  were  a 
feme  sole,  and  the  said  Amelia,  or  any  trustee  appointed  by  the  Louisville 
Chance  ry  Court  or  any  court  exercising  its  present  jurisdiction  in  place  of 
the  said  Amelia,  may,  with  the  written  consent  of  the  said  Anna,  sell  and 
convey  the  said  property,  or  any  part  theieof,  and  dispose  of  the  proceeds  as 
the  said  Anna  may,  in  writing,  request;  and  the  receipts  of  said  Anna  for 
profits,  rents  or  other  proceeds  of  said  property  shall  be  good  and  sufficient 
vouchers  to  her  trustee  for  any  money  paid  to  her." 

Appellant  contends  that  it  was  intended  und  that  the  above  language  does 
create  a  voluntary  settlement  in  favor  of  the  heirs  at  law  of  the  appellee 
which  has  not  been  and  can  not  be  terminated.  Appellee  contends  that 
there  was  no  intention  to  create  any  estate  other  than  a  separate  estate  for  a 
married  woman,  which  should  be  free  from  the  marital  rights  of  William 
C.  Keamer.  and  that  the  trust  created  was  a  £>i)ecial  trust  which  terminated 
with  the  death  of  Ueamer.  And  that  the  same  was  not  a  voluntary  settle* 
ment,  nor  was  there  any  intention  to  protect  either  the  descendants  of  the 
appellee  or  her  heirs  except  from  the  marital  rights  of  her  husband,  Wil- 
liam C.  Beanier. 

We  can   not  agree  with  the  argument  of  appellant  that  the  reason  for 
making  the  contract  and  the  deeds  do  not  appear  upon  the  face  of  the  papers, 
nor  can  it  be  inferred  from  the  papers  or  from  any  omlssinn  in  the  papers 
that  it  was  the  intention  by  executing  them  to  pratect  Mrs.  Keamer  against 
her  own  improvidence.     In  fact,  the  contrary  is  shown  by  the  papers  them- 
selves    The  ante  uupiial  contract  recites  that  It  is  made  in  consideration  of 
marriage  and  the  agreement  is  entirely  upon  the  part  of  William  C.  Keamer. 
Anna  L.  agreed  to  do  nothing  and  is  not  bound  to  do  anything  by  the  same, 
which  seems  to  us  conclusive  that  nothing  more  was  intended  by  the  con- 
tract than  is  usual  in  such  contracts,  that  is  to  say,  that  the  husband  waives 
and  relinquishes  his  marital  rights  in  the  property  of  the  wife.    The  first 
de<:d  made  pursuant  to  this  marriage  contract  recites  a  consideration  of  II 
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«sd  for  the  purposes  of  ezeouting  and  oarryinsr  into  effect  this  marriage 
agreement  between  William  G.  Reamer  and  the  other  parties  thereto,  and 
then  follows  the  granting  clause  above  mentioned.  It  will  be  observed  that 
the  granting  clause  of  this  deed  is  in  a  large  measure  in  the  exact  words 
used  in  the  marriage  contract,  except  that  it  goes  further  and  says:  "And 
after  her  death,  if  she  shcmld  die  intestate,  to  convey  the  same  to  the  de- 
-soendants  of  the  said  Anna,  if  any,  in  the  same  proportion  as  if  it  had  de- 
scended from  her  or  to  her  heirs  if  she  should  die  intestate,  and  without 
descendants  living  at  the  time  of  her  death. ' ' 

Considering  the  purpose  of  the  marriage  contract  and  the  language  used 
Id  all  the  conveyances,  we  are  of  the  opinion  that  this  language  is  not  at  all 
Inconsistent  with  the  intention  to  create  a  separate  estate  for  Mrs.  Beamer, 
but  for  the  reasons  hereinafter  shown  was  necessary,  as  the  parties  believed, 
and  is  not  unusual  in  the  creation  of  a  separate  estate  for  a  married  woman. 

It  appears  that  it  was  clearly  the  intention  of  the  parties  to  exclude  the 
marital  rights  of  Beamer  in  the  property  of  his  wife,  not  only  during  her 
lifetime,  but  after  her  death. 

The  oases  of  Cox  v.  Coleman,  13  B.  M.,  469;  Hart  v.  Soward,  14  B.  M., 
Sft8,  and  the  later  case  of  Brown's  Adm'r  v.  Brown's  Ex'or,  11  Ky.  Law 
Bep.,  799,  all  hold,  and  it  is  the  setcled  law  of  this  State  that  where  a  sep- 
arate estate  is  created  for  a  married  woman  and  she  dies,  unless  there  are 
words  excluding  the  marital  rights  of  the  husband  after  her  death,  that  at 
her  death  the  separate  estate  Is  terminated,  and  the  husband  takes  his  mar- 
ital rights  In  the  property  to  the  exclusion  of  the  descendants  or  collateral 
heirs.  The  clause  in  controversy  and  the  deeds  show  that  they  were  drawn 
tsarefully  by  an  experienced  draftsman  with  a  view  to  effectuate  the  inten- 
tion of  the  parties.  Therefore,  to  exclude  the  marital  rights  of  Beamer,  In 
the  event  his  wife  should  die  before  him,  it  was  necessary  to  make  this 
additional  clause  directing  a  conveyance  to  her  descendants. 

The  words  ^'heirs''  or  *' descendants,"  used  In  the  creation  of  a  separate 
estate  foi  a  married  woman,  will  not,  at  her  death,  exclude  the  marital 
rights  of  the  husband  except  as  to  the  children.  And  In  order  to  exclude 
the  marital  rights  of  the  husband  as  to  collateral  heirs,  there  must  be  a 
■clear  intention  shown  tu  prefer  the  collateral  kindred  to  the  exclusion  of 
the  marital  rights  of  the  husband.  Therefore,  It  was  necessary  to  go  still 
further  and  direct  a  conveyance  to  the  heirs  of  appellee,  falling  descendants. 

It  is  our  opinion  that  the  marriage  contract,  considered  In  connection 
with  the  conveyances,  gave  to  appellee  a  separate  estate  In  her  proi)erty, 
and  the  use  of  the  words  "descendants"  and  "heirs"  was  Intended  to  ex- 
clude her  husband  from  all  Interest  In  her  property  after  her  death.  In  the 
«vent  she  died  before  he  did.  In  view  of  these  conclusions  It  necessarily 
follows  that  when  appellee's  husband  died,  the  trust  ceased,  as  the  purpose 
for  which  It  was  created  no  longer  existed,  and  consequently  when  her  hus« 
boDd  died  she  took  the  fee  simple  title  to  all  her  property. 

Wherefore,  the  judgment  of  the  lower  court  Is  afQrmed. 
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HILES  V.  HILES,  JR..  &o. 

(Filed  October  27,  1904— Not  to  be  reported.) 

Estates— Settlement  of— Parties  to  action— Where  one  prosecuted  a  snlt  for 
the  settlement  of  nn  estate,  but  set  up  by  no  pleading  any  intei'est  that  he 
had  in  his  intestate's  estate,  upon  an  appeal  from  the  judgment  directing  a 
sale  of  the  land  owned  by  the  Intestate,  by  the  administrator,  in  which  a 
reversal  is  sought  because  he  owned  a  one-half  interest  in  one  of  the  tracts, 
the  relief  will  not  be  granted,  there  being  nothing  in  the  record  which 
would  justify  a  judgment  for  the  administrator  for  the  interest  claimed  by 
him. 

Montgomery  &  Lee  for  appellant. 

W.  S.  Kelley  for  appellee,  O.  O.Hedger,  Gdn.  &c. 

T.  L.  Edelin  for  infant  appallees. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  Loe  Hiles,  qualified  as  the  administrator  of  his  father,  T.  B. 
Hiles,  and  filed  this  suit  for  the  settlement  of  his  estate.  He  alleged  in  his 
petition,  among  other  things,  that  the  intestate  owned  a  tract  of  land  oi> 
which  he  resided  containing  47H  acres;  also  another  tract  of  2^  acres. 
Afterwards,  he  filed  an  amended  petition  in  which  he  alleged  that  at  the 
time  he  filed  his  original  petition  there  was  a  suit  pending  in  the.  same 
court,  of  W.  D.  Jones  against  his  intestate,  in  which  Jones  sought  to  reoover 
from  his  intestate  an  undivided  one- half  interest  in  a  tract  of  25  acres  of 
land  which  he  described  fully  in  the  amended  petition;  that  upon  the  hear- 
ing  of  that  case  the  court  decided  that  his  intestate,  T.  B.  Hiles,  owned 
three-fourths  of  the  tract  and  W.  D.  Jones  one  fourth.  The  court  entered  a 
judgment  directing  a  sale  of  the  three  tracts  owned  by  T.  B.  Hiles,  or  so 
much  of  them  as  might  be  necessary  foi  the  payment  of  his  debts.  From 
this  judgment  Lee  Hiles  individually  has  prosecuted  an  appeal,  claiming 
that  he  owned  one- half  of  the  26  acre  tract,  and  that  his  intestate  in  fact 
owned  no  part  of  it.  But  this  claim  was  in  no  manner  presented  to  the 
circuit  court  either  by  Lee  Hiles  personally,  or  as  administrator  of  bis. 
father.  He  filed  no  plaadlng  indlvlduAlly,  and  lu  the  pleadings  filed  by 
him  as  administrator  nothing  was  alleged  as  to  his  owning  in  any  way  any 
interest  in  the  26acre  tract.  The  record  of  the  suit  of  Jones  v.  T.  B.  Hiles, 
Sr.,  is  copied  into  the  transcript,  and  that  suit  it  seems  was  consolidated 
with  this  case.  But  in  that  case,  although  Jones  alleged  that  Lee  Hiles 
owned  one  half  of  the  land,  Lee  Hiles  himself  filed  no  pleading,  and  set  up 
no  claim,  and  so  in  neither  action  was  the  claim  of  Lee  Hiles,  which  is  now 
urged  upon  the  appeal  before  us,  presented  to  the  circuit  court,  and  what 
defense  might  have  been  made  to  such  a  claim,  if  presented,  we  can  not 
know.  The  matter  presented  to  us  by  the  appeal  having  been  in  no  way 
presented  to  the  circuit  court,  and  there  being  no  pleading  which  would 
justify  a  judgment  In  favor  of  Lee  Hiles  for  the  land,  the  circuit  court  prop- 
erly entered  the  judgment  complained  of.  From  the  facts  shown  in  the 
record,  moreover,  we  do  not  see  that  Lee  Hiles  has  been  prejudiced.  H» 
claims  the  land  as  heir  at  law  of  his  brother,  William  Hiles,  but  it  appear 
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that  William  Hiles.  in  his  lifetime,  ooDTeyed  it  to  his  father,  T.  B.  Hiles. 
TThough  this  deed  was  Tolnntary,  it  was  valid  as  between  the  parties,  and 
the  fact  that  it  was  made  by  an   infant  did  not  render  it  Toid,  but  only 
voidable.     (Hoffert  v.  Miller,  86  Ky.,  672. ) 
Judgment  affirmed. 


LOUISVILLE  COLLEGE  OF  PHARMACY  v.  CITY  OF  LOUISVILLE. 

(Filed  October  27,  1904— Not  to  be  reported.) 

1.  Taxation— Education— Where  an  institution  is  organized,  not  for  gain 
"Or  profit,  but  that  i)ersons  may  be  educated  in  pharmacy,  and  its  income  is 
devoted  solely  to  the  cause  of  education,  it  is  exempt  from  taxation  under 
the  provisions  of  section  170  of  the  Constitution. 

8.  Same— The  charter  of  appellant  providing  that  "should  said  corpora- 
tion be  dissolved,  the  funds  and  property  thereof,  shall,  after  Its  debts  and 
-obligation  be  discharged,  be  paid  inco  the  treasury  of  the  State  of  Kentucky, 
for  the  benefit  of  the  common  school  funds,"  and  the  fact  that  the  institu- 
tion is  not  operated  for  gain  or  profit,  and  all  of  its  income  being  devoted 
to  purposes  of  education,  it  is  an  educational  Institution  and  is  exempt  from 
taxation. 

O'Neal  &  O^Neal  and  Isaac  T.  Woodson  for  appellant. 

Henry  L.  Stone  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Paynter. 

By  the  consolidated  actions  the  city  of  Louisville  sought  to  recover  from 
the  appellant,  the  Louisville  College  of  Pharmacy,  ad  valorem  taxes  on 
property  situated  on  the  corner  of  First  and  Chestnut  streets  for  the  years 
t)f  1892  to  1899  inclusive.  The  defense  relied  on  is  that  the  property  is 
exempt  from  taxation  under  its  charter  and  section  170  of  the  Constitution. 

It  is  claimed  that  it  is  an  institution  of  education,  not  used  or  employed 
for  gain  by  any  person  or  corporation,  and  that  the  income  of  which  is  de- 
Toted  solely  to  the  cause  of  education. 

The  institution  was  chartered  before  the  present  Constitution.  The  char- 
ter provides  that:  "Should  said  corporation  be  dissolved,  the  funds  and 
property  thereof,  shall,  after  its  debts  and  obligations  be  discharged,  be 
paid  into  the  treasury  of  the  State  of  Kentucky  tor  the  benefit  of  the  com- 
mon school  funds." 

Section  170  of  the  Constitution  provides:  "There  shall  be  exempt  from 
taxation  *  *  *  Institutions  of  purely  public  charity,  and  Institutions  of 
■education  not  used  or  employed  for  gain  by  any  i)erson  or  corporation,  and 
the  income  of  which  is  devoted  solely  to  the  cause  of  education."    ♦    ♦    * 

There  are  no  shareholders  of  this  corporation.  No  individual  is  entitled 
to  the  income  from  it  or  to  its  property,  if  it  should  cease  to  exist.  By  the 
-express  terms  of  its  charter  if  the  latter  contingency  should  happen,  its 
property  goes  to  the  State  of  Kentucky  for  the  benefit  of  the  common  school 
fund.  The  property  is  worth  about  120,000.  There  is  a  Hen  on  It  of  about 
^10,000.  It  is  evident  from  the  amount  of  its  income  and  the  necessary  ex- 
panses of  carrying  on  the  institution,  it  must  cease  to  exist  if  it  is  forced  to 
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pay  baok,  aod  future  taxes.  A  email  part  of  the  property  rents  for  about  ttft 
a  month.  Another  part  of  the  ooUege  building  Is  rented  for  a  like  sum  and 
the  balance  of  the  inoome  of  the  institution  is  derived  from  nominal  mem- 
bership fees,  an  initiation  fee  of  IS,  and  moderate  tuition  fees,  which  are- 
charged  to  the  students.  The  secretary  and  teachers  of  the  institution  ara 
paid  small  salaries.  The  entire  inoome  is  applied  to  the  purposes  of  the  In- 
stitution. If  it  is  an  institution  of  education,  then  the  fact  that  a  small 
amount  of  rent  is  derived  from  the  use  of  the  property  and  applied  to  the- 
purposes  of  the  institution  does  noc  deprive  it  of  the  right  of  ezemption 
from  taxation.  Nor  does  the  fact  that  it  has  the  necessary  officers  and 
teachers  to  successfully  conduct  the  institution,  render  It  liable  for  taxes. 
No  institution  of  education  can  be  successfully  maintained  unless  It  haa 
officers  to  conduct  Its  affairs  and  teachers  to  Instruct  its  students. 

The  court  said  in  Trustees  of  Kentucky  Female  Orphan  School  t.  City  at 
Louisville,  100  Ky.,  486:  "Upon  the  whole  it  would  seem  that  when  the 
statute  exempts  the  'institution'  from  taxation,  and  no  qualify ng  words  are- 
used  showing  or  tending  to  show  that  only  the  property  'used'  by  the  in- 
stitution, or  'connected'  with  the  institution,  is  to  be  exempt,  then  the  asso- 
*  dated  entity,  the  corporate  being,  with  its  estate  as  an  entirety,  is  embraced 
by  the  word  'institution.'  " 

In  Common walth  v.  Y.  M.  G  A.,  &c.,  25  Ky.  Law  Bep.,  940,  the  court 
said:  "In  each  case  the  appellee  owns  a  large  and  valuable  building,  used 
in  part  for  other  purposes  than  directly  by  the  association.  Rooms  in  the 
building  are  rented  to  raise  revenue  to  help  to  maintain  the  institution.  A 
considerable  part  of  the  buildings  are  constantly  used  by  the  association  for 
their  meetings  and  other  work.  In  each  case  also  the  appellee  owns  a  va- 
cant lot,  and  other  property,  pending  its  sale.  The  lots  were  taken  in  dona- 
tions to  the  institutions.  Appellee's  claim  of  nonliability  to  taxation  de^ 
pendfl  upon  the  character  of  the  institutions." 

To  the  same  effect  is  Commonwealth  v.  Gray's  Trustee.  25  Ky.  Law  Bep.,. 
53,  where  the  court  said:  "It  was  argued  in  that  case  for  the  city,  claiming^ 
the  right  to  tax  certain  property  in  which  the  endowment  fund  of  the 
orphan  school  had  been  invested,  that  the  word  institution  refers  alone  to 
the  buildings  and  gprounds  used  by  the  schools  as  a  place  employed  for  the 
purpose  of  accommodating  the  pupils  and  teachers.    The  court,  however, 
rejected  this  narrow  constmction,  and  found  the  word  embraced  not  alone 
the  buildings  and  grounds  so  used,  but  that  it  included  the  endowment  and 
other  funds  of  the  school  or  corporation  which  were  dedicated  solely  to  the 
cause  of  education.    What  the  convention  which   framed  the  constitution 
evidently  had  in  mind   was  to  exempt  from  taxation  all  property  that  waa 
dedicated  solely  to  the  cause  of  education,   and  not  used  or  employed  for 
gain  by  any   person  or  corporation    whether  that   property  was  build inga 
or  money,  or  owned  by  natural  or  artificial  persons.    Buildings  alone  and 
the  grounds   upon  which  they  stand  aie  not  adequate  to  provide  educa- 
tion ;   in  addition,    money   must  be  used  to  employ   teachers,  provide  text- 
books,  etc.    Indeed,   the  buildings,  so  far  as  ownership  by   the  educator 
is  concerned,    3ould  be  dispensed  with,   but  not  the  other  raean&    Nor 
can  we  believe  that  it  was  the    purpose  of   the   convention    to  requira 
those  dedicating  their  property  to  this  unselfish  mode  of  education  to  use  it 
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in  oonneotlon  with  real  estate  likewise  owned  and  used  before  the  exemp- 
tion shonld  apply.  It  Is  not  a  complete  definition  to  define  *  Institution'  as 
simply  a  building  or  a  plant,  or  a  body  corporate.  It  may  be  all  of  these; 
bat,  more  broadly  speaking,  It  Is  that  which  Is  set  up,  provided,  ordained, 
established,  or  set  apart  for  a  particular  end,  especially  of  a  public  character 
or  affecting  the  community.  So  when  money  or  other  property  Is  set  apartr 
the  ezclnslye  use  and  Income  of  which  Is  to  be  applied  to  the  cause  of  edu- 
cation, or  i>edagogy,  the  property  Impressed  with  that  character  becomes  an 
Institution  without  regard  td  the  particular  form  of  Its  Investment.  When 
the  dedicator  In  his  munificence  sets  apart  property  or  a  fund  to  this  end, 
the  people  In  a  kindred  spirit  have  declared  by  their  organic  law  that  such 
property,  when  so  used  without  gain  or  profit  to  the  giver  or  owner,  shall 
be  exempt  from  taxation." 

As  the  Insfeltution  Is  not  operated  for  gain  or  profit,  and  all  of  Its  In- 
come is  devoted  to  the  purposes  of  the  institution,  the  question  remains,  is 
it  an  ''institution  of  education.  *' 

The  Constitutional  Convention  did  not  use  the  words  "instltuiion  of  edu- 
cation*' in  any  narrow  or  restricted  sense.  It  was  used  in  Its  broadest  and 
most  oompreheBslve  sense.  An  Institution  where  the  three  "B's"  alone  are 
taught  to  children  is  no  more  an  institution  of  education  than  Is  Harvard, 
Yale,  Princeton,  or  the  University  of  Chicago,  where  the  classics,  law, 
medicine,  and  many  other  branches  are  taught,  with  a  view  of  giving  the 
students  mental  accomplishments,  and  enable  them  to  achieve  success  in 
the  learned  professions  and  business  vocations.  If  the  teaching  of  law, 
medicine,  chemistry  and  pharmacy  In  universities  does  not  deprive  them  of 
the  character  of  'Mnstitutions  of  education,'*  It  seems  to  us  that  an  Institu- 
tion which  confines  its  instructions  to  one  of  them  is  no  less  an  institution 
of  education.  This  court  in  German  Gymnastic  Ass'n  v.  City  of  Louisville, 
25  Ky.  Law  Rep.,  2106,  said:  *'If  one  institution  affords  an  opportunity  to 
acquire  this  perfect  education,  it  Is  one  of  education.  If  three  institutions 
are  organized,  one  seeking  by  a  conrs  of  instruction  to  cultivate  the  mind, 
one  by  a  method  of  instruction  to  Improve  students'  religious  or  moral 
conditions,  and  another  to  teach  physical  culture  to  produce  a  better 
physical  development,  each  is  an  institution  of  education,  as  much  as 
the  one  at  which  the  student  can  acquirethe  threefold  knowledge.  It 
Is  simply  a  matter  of  judgment  or  convenience  on  the  organization  of  in 
stitntions  of  education  whether  one  shall  furnish  all  the  opportunities  for 
the  acquisition  of  an  education,  or  whethei  there  shall  be  separate  Institu- 
tions for  that  purpose. ' ' 

If  one  of  these  great  institutions  of  education  mentioned  was  transplanted 
to  this  State,  no  one  would  ever  suggest  it  should  be  taxed,  because  it  edu- 
cated students  in  law,  medicine  and  pharmacy.  Those  who  framed,  and 
those  who  adopted  our  Constitution,  were  not  apprehensive  that  there  would 
be  too  much  education,  but  were  fearful  lest  there  would  be  too  little,  hence 
to  indaoe  those  who  had  the  public  welfare  at  heart  and  those  who  had  the 
spirit  of  charity  folly  developed  to  organize  Institutions  of  education,  not  to 
be  conducted  for  gain  or  profit,  the  exemption  clause  was  Inserted  in  the 
CoDdtifention.  We  can  conceive  of  no  more  useful  and  important  branch  of 
knowledge  than  that  of  pharmacy.    That  knowledge  is  necessary  to  protect 
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the  lives  and  health  of  the  citizens  of  the  Commonwealth.  So  important  It 
this  branch  that  the  general  assembly  has  taken  the  matter  in  hand  and  has 
prohibited  any  one  from  compounding  medicines,  unless  he  had  been  grad- 
uated from  some  institution  of  education  where  pharmacy  is  taught.  We 
have  a  case  before  us  where  public  spirited  persons  have  associated  them- 
selves together  and  organized  an  institution,  not  for  gain  or  profit,  but  that 
persons  might  be  educated  in  pharmacy,  so  that  the  drug  business  might  be 
oonducted  according  to  law,  and  the  public  protected  from  the  uneducated 
and  Ignorant  pharmacists.  It  is  a  home  institution,  infantile  in  the  matter 
of  age,  and  merits  the  protection  given  by  the  Constitution.  We  are  of  the 
opinion  that  it  is  exempt  from  taxation. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 

Whole  court  sitting. 

Chief  Justice  Burnani  and  Judges  Hobson  and  Nunn  dissent. 


SHADOAN'S  ADM'R  v.  CINCINNATI,  NEW  ORLEANS  &  TEXAS 

PACIFIC  R.  R.  CO. 

(Filed  October  37,  1904— Not  to  be  reported.) 

Railroads— Peremptory  Instruction— Where  a  brakeman  on  a  train  had 
left  his  train  to  go  on  another  to  get  a  drink  of  water  (both  trains  having 
been  stopped  under  orders)  an  action  for  damages  for  his  death  can  not  l)e 
maintained  where  hie  own  train  by  some  moans  started,  running  into  the 
train  he  was  on,  killing  him,  as  he  was  not  in  his  place  of  business,  or  In 
the  discharge  of  any  duty  imposed  by  reason  of  his  employment.  In  this 
state  of  case  a  peremptory  instruction  to  find  for  the  railroad  company  was 
authorized. 

W.  A.  Mororw  and  J.  W.  Colyar  for  appellant. 

O.  H.  Waddle  and  John  Galvin  for  appellee. 

Appeal  trort  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

J.  L.  Shadoan  was  a  brakeman  in  the  employ  of  the  Cincinnati,  New  Or- 
leans &  Texas  Pacific  Railroad  Co.,  a  corporation  operating  a  railroad 
t  hrough  the  State  of  Kentucky.  At  the  time  of  the  injury  complained  of  in 
this  action,  he  was  first  brakeman  on  No.  88,  which  was  a  freight  train  run- 
ning north.  At  Whitley,  Ky.,  it  met  No.  85,  a  freight  train  running  south. 
These  two  trains  stopped,  under  orders,  at  the  i)oint  of  meeting,  so  as  to 
allow  No.  81  to  pass  them.  No.  S5  was  on  the  siding  and  No.  88  on  the 
main  track,  the  switch  of  the  Hiding  being  open,  and  the  two  trains  stood 
facing  each  other  at  from  thirty  to  fifty  yards  apart.  The  road  at  this  point 
was  down  grade  looking  north.  No.  88  being  on  the  higher  elevation. 

The  day  being  warm,  the  entire  crew  from  each  train  alighted  for  the 
purpose  of  rest  and  recreation  while  waiting  for  No.  81.  Appellant's  dece- 
dent had  gone  forward  and  thrown  open  the  switch  of  the  siding,  and  then 
he  seems  to  have  climbed  into  the  cab  of  No.  S6,  in  order  (it  is  said)  to  ob- 
tain a  drink  of  ice  water,  there  being  none  on  his  train.  At  this  time, 
whether  from  a  defect  in  the  throttle  of  the  engine  of  No.  88,  or  because  the 
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air  had  so  leaked  from  the  airbrake  as  to  release  them  from  the  wheels, 
train  No.  88  soddenly  started  and  rolled  down  against  No.  86,  with  such 
force  as  to  crush  the  decedent  between  one  of  the  cars  and  the  tender  of  the 
engine  of  the  latter  train,  inflicting  such  injuries  as  caused  his  death  within 
an  hoar  or  two  thereafter. 

To  recover  damages  for  this  injury,  this  action  was  instituted,  it  being 
alleged  in  the  petition  that  it  was  caused  by  the  gross  negligence  of  appel- 
lee's agents  and  servants.  On  the  trial  of  the  case,  at  the  close  of  appel- 
lant's (plaintifiF's)  evidence,  the  court  sustained  the  motion  of  appellee  for  a 
peremptory  instruction  in  its  favor  Assuming  that  the  collision  of  the 
trains  was  the  result  of  the  negligence  of  appellee's  servants,  we  think  the 
trial  court  ruUd  correctly  in  granting  the  peremptory  instruction  com- 
plained of.  Appellant's  decedent  was  on  train  No.  86  for  his  own  conveni- 
ence, and  not  in  the  discharge  of  any  duty  to  appellee.  In  the  case  of  the 
L.  &  N.  R.  R.  Co.  V.  Hocker,  111  Ky.,  707,  one  of  the  employes  of  the  rail- 
road company,  for  his  own  convenience,  had  gone  between  cars  in  its  vard, 
where  he  was  injured  (it  is  alleged)  by  the  gross  negligence  of  its  employes 
in  backing  a  train  against  the  cars  between  which  he  was  standing.  In  the 
opinion,  it  is  said:  ''It  seems  to  us  from  the  undisputed  facts  of  this  case 
that,  as  appellee  was  not  in  his  place  of  business,  or  in  the  discharge  of  any 
duty  imposed  upon  him  by  his  employment,  the  appellant  company  owed 
him  no  duty  except  to  avoid  injuring  him  after  it  had  discovered  his  pei il- 
eus position." 

This  principal  is  conclusive  of  the  case  at  bar,  and  the  judgment  isaflfirmed. 


THE  LOUISVILLE  &  ATLANTIC  R.  R.  CO.  v.  HORN,   &c. 
(Filed  October  27,  IflOl— Not  to  be  reported. ) 

1.  Landfr— Conveyances— Where  William  Pigg  and  his  wife  conveyed  to 
Jane  Horn  and  her  husband,  a  tract  of  land  with  the  provision  in  the  deed 
that  should  they  separate,  and  continue  to  live  apart  that  his  interest  in  the 
land  should  cease,  and  a  further  provision  to  the  effect  that  the  grantees  if 
they  desire  to  sell  and  reinvest  the  proceeds  they  may  do  so  with  the  consent 
of  the  grantors,  or  the  survivor,  and  Horn  separutvd  from  hi.s  wife  and  sub- 
sequently died,  a  deed  by  the  wife,  her  second  husband  and  Mrs.  Pigg,  one 
of  the  grantors  (the  other  having  died)  conveying  a  part  of  the  land,  a  svAt 
by  the  children  by  the  first  marriage  to  Horn  to  recover  the  land  so  sold  on 
the  idea  that  they  were  joint  owners  with  their  mother,  will  not  He,  because 
by  the  terms  of  the  deed,  Horn's  interest  ceased  upon  his  separation  from 
his  wife,  and  the  surviving  grantor  having  joined  in  the  conveyance  to  ap- 
pellant, it  acquired  a  perfect  title. 

3.  Same — Constructon  of  statutes— By  the  provisions  of  section  48-4fi,  Ken- 
tucky Statutes,  the  purchaser  of  land  is  not  bound  to  look  to  the  applica- 
tion of  the  purchase  money,  unless  he  is  required  to  do  so  by  the  deed  of  con- 
veyance. 

Goarley  &  Roberts,  Chester  A.  Gourley,  Wallace  &  Harris  and  A.  E. 
Kichards  for  appellant. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 
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William  Pigg  and  hia  wife  executed  and  delivered  the  following  deed : 

*'Know  all  men  by  these  preeents;  that  William  Pigg  and  Ellzabetii  Pigg, 
his  wife,  of  the  oounty  of  Lee  and  State  of  Kentucky,  for  and  in  oonsidera- 
tion  of  $1  to  them  in  hand  paid,  the  receipt  whereof  is  hereby  acknowledged^ 
and  the  further  consideration  of  recognized  kinship  and  natural  love  aud 
affection,  have  this  day  bargained,  sold,  conveyed  and  transferred,  and  by 
these  presents  do  give,  grant,  sell,  convey  aud  confirm  unto  Mary  Jane  Horn 
and  her  husband,  William  Horn,  of  the  county  aforesaid,  the  following  de- 
scribed real  estate  lying  and  being  in  Lee  oounty,  Kentucky,  on  the  Ken- 
tucky river,  and  bounded  and  described  as  follows:  (here follows  boundair); 
containing  by  supposiiiou  eighty  acres,  be  the  same  more  or  less,  to  them, 
the  said  Mary  J.  Horn  and  William  Horn,  her  husband,  and  the  legitimate 
heirs  of  their  bodies,  for  the  purpose  of  providing  a  home  for  them  during 
their  natural  lives,  preparing  for  the  welfare  and  comfort  of  their  children, 
but  should  said  Horn  and  his  wife  separate  and  continue  to  live  apart,  being 
divorced,  or  without  divorce,  then  and  from  such  time  as  said  sexiaration 
shall  take  place,  said  William  Horn's  interest  in  said  land  shall  cease  and 
this  conveyance  shall  be  null  and  void  as  to  him;  and  if,  at  any  time,  said 
grantees  shall  decide  to  sell  said  land  and  rpinvest  the  proceeds  in  other 
lands  to  be  owned  and  held  by  them  and  their  heirs  In  the  manner  provided 
in  this  deed,  they  may  do  so  with  the  written  consent  of  grantors  herein  or 
the  survivor  of  them.  If  one  of  them  shall  be  dead,  but  said  sale  and  rein- 
vestment shall  not  otherwise  be  made  by  said  grantees. 

**And  William  Plgg  and  Elizabeth,  his  wife,  hereby  covenant  with  said 
William  Horn  and  Mary  Jane  Horn,  his  wife,  that  they  will  forever  war- 
rant and  defend  the  title  hereby  conveyed  agalnpt  the  claims  of  all  persons 
whomsoever,  and  Elizabeth  PlgK,  wife  of  said  William  Pigg,  joins  in  this 
deed  and  relinquishes  all  her  prospective  and  potential  rights  to  dower  and 
homestead  In  and  to  the  premises  hereby  conveyed. 

**In  witness  whereof  said  grantors  have  hereunto  subscribed  their  names 
this  3d  day  of  September,  1&86.  If  said  grantees  shall  die  without  leaving 
issue  of  their  bodies  surviving  them,  the  title  hereby  conveyed  shall  revert 
to  the  grantors,  or  either  of  them  that  mny  be  living,  or  the  living  heir  or 
heirs  that  may  survive  said  grantors  " 

After  this  deed  was  made  William  Horn  sepa  ated  from  bis  wife  and  sub- 
sequently died.  She  then  married  Thomas  G.  Watson.  Subsequently  her 
father,  William  Plgg,  having  died  In  the  meantime,  she  and  her  husband, 
Thomas  Watson,  and  her  mother.  Elizabeth  Pigg.  united  In  a  deed  to  the 
Louisville  iis  Atlantic  Railroad  Company  In  consideration  of  $676  cash  in 
hand  paid,  by  which  they  conveyed  to  the  railroad  company  a  strip  of  land 
66  feet  wide  and  6,4SH  feet  long,  containing  8  8-10  acres,  and  being  the  right 
of  way  of  the  railroad.  Thereafter  appellees,  who  are  the  children  of  Mrs. 
Watson  by  her  first  husband,  Horn,  brought  this  suit  against  the  railroad 
company  to  recover  the  strip  of  land,  or  their  Interest  in  it,  on  the  idea  that 
they  were  joint  owners  with  their  mother,  and  were  not  affected  by  the  deed 
which  she  and  Mrs.  Pigg  had  made.  The  circuit  court  held  that  Mrs.  Wat- 
son held  a  life  estate  In  the  land  and  that  the  railroad  company  acquired 
this  and  no  more  by  the  deed  executed  by  her  and  her  mother.  From  thia 
judgment  the  railroad  company  appeals. 
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William  Horn  bavlDg  Beparated  from  his  wife  and  being  divorced  from 
her,  bis  interest  in  the  land,  by  the  terms  of  the  deed,  ceased.  William  Pigg^ 
having  died,  his  wife,  Elizabeth  Plgg,  was  the  only  surviving  grantor. 
The  deed  provided  that  the  grantees  might  sell  the  land  and  reinvest  the- 
proceeds  in  other  lands  by  the  written  consent  of  the  grantors,  or  the  sur« 
vivors  of  them.  Elizabeth  Plgg,  the  surviving  grantor,  having  joined  with 
Watson  and  wife  in  the  deed  to  the  railroad  company,  it  acquired  a  perfect 
title  to  the  tract  conveyed  to  it,  unless  the  railroad  company  was  bound  to 
see  to  the  reinvestment  of  the  proceeds;  for  it  is  clear  from  the  deed  that  by 
the  word  "grantees"  is  meant  William  Horn  and  Mary  J.  Horn.  The  con- 
veyance is  made  "unto  Mary  J.  Horn  and  her  husband,  William  Horn," 
and  in  the  last  clause  of  the  deed  it  Is  stipulated  that  if  the  grantees  shall 
die  without  leaving  issue  of  their  bodies  surviving  them,  the  land  shall  re- 
vert to  the  grantors,  or  the  survivor.  It  clearly  was  not  contemplated  that 
the  infant  children  of  Horn  and  wife  were  to  join  in  the  deed  if  the  land 
was  sold  for  reinvestment.  So  the  naked  question  is  presented  whether  the> 
railroad  company  was  bound  to  see  to  the  application  of  the  purchase  money 

Section  4846,  Kentucky  Statutes,  provides:    "Where  lands  are  devised  ta 
be  sold  on  special  or  general  trust,  or  are  conveyed  or  devised  to  trustees  or 
exeoutors  in  trust  to  be  sold  generally  or  for  any  specific  purpose,  the  pur- 
chaser shall  not  be  bound  to  look  to  the  application  of  the  purchase  money, 
unless  so  expressly  required  by  the  conveyance  or  devise. " 

There  is  nothing  in  the  deed  requiring  the  purchaser  to  look  to  the  appH^ 
cation  of  the  purchase  money.  It  is  entirely  silent  on  this  subject,  and  the 
rule  is  settled  that  where  the  obligation  of  the  purchaser  to  see  to  the  appli- 
cation of  the  purchase  money  is  not  clearly  indicated  by  the  deed,  his  title 
is   not  affected  by  the  failure  of  the  trustees  to  make  the  reinvestment. 

(Grotenkemper  v.  Bryson,  79  Ky..  858;  Owsley  v.  Eads.  22  Ky.  Law  Bep., 
8243;  Miller  V.  Stagner,  25  Ky.  Law  Bep.,  661. )  When  Mrs.  Watson  sold 
and  conveyed  the  land,  she  held  the  proceeds  as  trustee  under  the  original 
deed  for  reinvestment  in  other  lands;  but  her  failure  to  make  the  reinvest- 
ment does  not  affect  the  title  of  the  railroad  company. 

Judgment  reversed  and  cause  remanded,  with  directions  to  dismiss  the- 
petition. 
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(Filed  October  27,  1904— Not  to  be  reported. ) 

1.  Damages—Negligence— Appellee  in  this  action  against  the  appellant 
alleged  that  upon  entering  into  appellants'  store  and  its  passenger  ele- 
vator for  the  purpose  of  going  to  the  second  floor,  stepped  inside  the  door 
and  fell  to  the  cellar  floor,  severely  injuring  her  ankle.  She  saw  a  boy 
there  and  assumed  the  elevator  car  was  in  place.  The  young  lady  cashier 
had  noticed  that  the  door  was  open  and  had  directed  a  bundle  boy  to  lower 
the  oar  which  had  worked  up  and  to  close  the  door,  and  the  boy  was  in  the 
act  of  obeying  these  directions  when  appellee  stepped  in  and  fell  to  the  floor- 
below.  The  court  overruled  a  motion  for  a  peremptory  instruction  and  th& 
trial  resulted  in  a  verdict  for  appellee  for  17.226.  Appellee's  injuries  re- 
snlted  from  her  misunderstanding  the  action  of  the  boy.  All  the  circum-^ 
stances  were  for  the  jury  under  instructions  which  were  correctly  given  by 
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In  the  operation  and  xuanagement  of  its  elevator,  to  exercise  the  highest 
degree  of  care  and  skill,  usually  exercised  by  prudent  persons  in  the  sam&^ 
business,  In  the  management  and  operation   of  elevators,  and  if  the  jury 
believes  from  the  evidence  that  the  plaintiff  entered  the  storehouse  of  de- 
fendant for  the  purpose  of  purchasing  goods  and  while  in  said  house  for- 
said  purpose,  and  in  the  exercise  of  ordinary  care,   she,   by  invitation  or- 
suggestion  of  defendant's  servants  or  employes  attempted  to  enter  the  ele- 
vator cage  in  said  storehouse  to  go  to  the^  second  story  of  same,  and  by  rea- 
son of  the  negligence  and  carelessness  of  the  defendant,  the  said  elevator- 
cage  was  not  in  the  proper  position  and  the  plaintiff,  in  the  exercise  of  or- 
dinary care,  failed  to  discover  such  fact  when  she  attempted  to  enter  the- 
said  elevator,  ard  fell  down  into  the  elevator  well.  Injuring  herself  by  said* 
fall,  the  law  is  for  the  plaintiff  and  the  jury  should' so  find. 

''2d.  If  the  jury  find  for  the  plaintiff,  the  measure  of  their  finding  should. 
be  such  as  will  reasonably  compensate  the  plaintiff  for  the  physical  andi 
mental  suffering,  if  any  be  proved,  by  reason  of  and  as  the  direct  and  prox- 
imate result  of  her  injuries,  as  supposed  in  instruction  No.  1,  and  in  esti- 
mating her  damages,  the  jury  should  consider  any  permanent  lessening  or- 
dlminution  in  her  power  of  earning  money,  if  any  be  proved,  In  all  not  ex- 
ceeding the  sum  of  $20,000,  the  amount  claimed  in  the  petition. 

"3d.  The  court  further  instructs  the  jury  that  it  was  the  duty  of  the 
plaintiff  to  use  ordinary  care  for  her  own  safety  when  attempting  to  enter 
the  elevator  cage  or  shaft,  and  if  the  jury  believe  from  the  evidence  that  the 
plaintiff  saw  or  might,  by  the  exercise  of  ordinary  care,  have  seen,  that  the- 
elevator  cage  was  net  In  the  proper  position  in  the  elevator  shaft  and  thereby 
have  prevented  the  injury  and  she  failed  to  do  so,  and  so  contribui<  d  to  her 
own  injury,  and  but  for  her  own  negligence  and  carelessness  the  nccident 
and  injury  complained  of  in  the  petition  would  not  have  happened,  then, 
the  law  is  for  the  defendant  and  the  jury  should  find  for  the  defendant. 

*'4th.  By  ordinary  care,  as  used  in  these  instructions,  is  such  care  as  a. 
person  of  ordinary  prudence  and  judgment  would  use  under  similar  circum- 
stances." 

These  embody  the  law  of  this  case.  (Kentucky  Hotel  Go.  v.  Gamp,  97 
Ky..  -124  ) 

Appellee's  injuries  were,  undoubtedly,  the  result  of  her  misunderstandings 
the  action  of  the  boy,  who  seems,  so  far  as  this  record  shows,  not  to  have- 
b«?en  regularly  in  charge  of  the  elevator,  but  went  there  on  this  occasion- 
under  the  direction  of  the  cashier,  as  before  stated.  He  did  not  see  appellee,, 
although  it  Is  quite  clear  that  she  supposed  he  did,  and  accepted  his  action, 
of  throwing  open  the  door  as  an  invitation  to  enter,  which  she  very  naturally 
complied  with. 

As  to  whether  appellant  was  guilty  of  negligence  by  opening  the  elevator- 
door,  and  so  leaving  it  (for  even  so  short  a  time)  that  appellee,  one  of  its. 
customers,  could  fall  in;  or  whether  appellee  was  guilty  of  contributory 
negligence  in  accepting  what  she  assumed  to  be  an  invitation  of  the  boy  in, 
charge  to  walk  into  the  elevator,  without  making  a  careful  examination, 
herself,  so  as  to  see  if  the  car  was  in  place,  or  whether  the  bundle  boy,  Homer- 
Bradley,  was  acting  within  the  scope  of  his  employment  when  he  opened 
the  elevator  door  under  the  direction  of  the  cashier,  were  questions  for  the> 


S32  THE  H.  B.  PHILLIPS  00.  V.  PBUITT. 

the  lower  court,  but  the  evldeDce  showing  that  appellee's  ankle  was  sprained, 
•some  of  the  ligaments  torn,  and  a  fracture  of  one  of  the  bones,  there  ii 
nothing  approximating  a  total  loss  of  the  foot,  and  the  verdict  seems  fla- 
iirrantly  excessive. 

J.  D.  Atchison  and  C.  S.  Walker  for  appellant. 

W.  T.  Owen  and  George  W.  Jolly  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  H.  B.  Phillips  Co.  is  a  corporation  which,  at  the  time  of  the  accident 
X)ut  of  which  grew  this  litigation,  was  operating  a  large  retail  merchandiFO 
business  in  Owensboro,  Ky.  On  the  day  of  her  injury,  the  appellee,  Mrs. 
Leah  Pruitt,  entered  Its  store,  and  being  desirous  of  going  to  the  second 
floor,  walked  back  to  the  passenger  elevator  used  for  the  accommodatloo  of 
-customers,  and  finding  the  door  open  and  a  boy  seemingly  in  charge,  epv- 
tieously  assumed  that  the  car  was  in  place,  stepped  in  and  fell  to  the  bottom 
of  the  shaft,  a  distance  of  about  ten  feet,  receiving  severe  injuries,  to  recover 
'damages  for  which  she  instituted  this  action.  In  her  petition  she  alleges, 
mibstantlally,  the  facts  as  above  stated,  and,  in  addition,  that  her  injuries 
were  caused  by  the  negligence  of  appellant.  The  specific  acts  of  which  are, 
4rst,  that  the  store,  at  the  point  where  the  elevator  was  situated,  was  eo 
dark  that  she  could  not  see  whether  or  not  the  car  was  in  place;  Feoond, 
that  the  boy  in  charge  opened  the  door,  and  invited  her  in,  and  that  she 
thereby  supposed  that  everything  was  prepared  for  her  entrance  in  safety. 

The  answer  placed  in  issue  all  of  the  allegations  of  negligence  obtained  in 
the  petition,  and  affirmatively  pleaded  appellee's  contributory  negligence  in 
bar  of  the  action.  This  was  in  turn  controverted  by  reply,  thus  completing 
the  issues.  A  trial  resulted  in  a  verdict  in  favor  of  appellee  for  the  sum  of 
^,225,  of  which  appellant  is  now  complaining. 

The  elevator  in  appellant's  establishment  is  operated  by  means  oC  hy- 
draulic power,  and  it  seems  that  when  the  river  is  muddy  the  silt  enters  the 
valves,  and  has  the  effect  of  making  the  elevator  car  move  up  almost  Imper- 
ceptibly, without  any  fault  or  defect  in  the  machinery.  At  the  time  appel- 
lee entered  the  store  and  was  making  her  way  to  the  elevator  (she  being 
familiar  with  the  premises),  the  young  lady  cashier  of  appellant,  whoro 
duty  it  was  to  see  that  the  door  of  the  elevator  was  kept  shut  when  not  in 
use,  observed  that  it  was  ajar,  and  the  car  had,  under  the  influence  of  the 
cause  heretofore  explained,  crept  slowly  upward  some  twelve  or  fifteen  feet, 
whereupon  she,  without  knowing  of  the  approach  of  appellee,  told  one  of 
the  bundle  boys,  Homer  Bradley,  to  pull  it  down  and  shut  the  door:  this 
he  proceeded  at  once  to  do,  being  equally  ignorant  of  the  approach  of  appel- 
lee; going  to  the  door,  he  opened  it  wide,  reached  in  for  the  rope,  and 
•attempted  to  pull  the  oar  down.  This  movement  on  his  part  seems  to  have 
been  understood  by  appellee  (who,  by  this  time,  had  reached  the  door  of  the 
elevator)  as  an  invitation  to  enter,  which  she  did,  falling  as  before  described. 

At  the  close  of  appellee's  evidence,  and  again  at  the  close  of  all  the  evi- 
dence, the  court  overruled  the  motion  of  appellant  for  a  peremptory  instroc- 
<tion,  and  gave  the  jury  the  following: 

1st.  The  court  instructs  the  jury  that  it  was  the  duty  of  the  defendant. 
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In  the  operation  and  management  of  its  elevator,  to  exercise  the  highest 
degree  of  care  and  skill,  usually  exercised  by  prudent  persons  in  the  same 
business,  in  the  management  and  operation   of  elevators,  and  If  the  jury 
believes  from  the  evidence  that  the  plaintiff  entered  the  storehouse  of  de- 
fendant for  the  purpose  of  purchasing  goods  and  while  in  said  house  for 
said  purpose,  and   in  the  exercise  of  ordinary  care,    she,    by  invitation   or^ 
suggestion  of  defendant's  servants  or  employes  attempted  to  enter  the  ele- 
vator cage  in  said  storehouse  to  go  to  the. second  story  of  same,  and  by  rea- 
son of  the  negligence  and  carelessness  of  the  defendant,  the  said  elevator- 
cage  was  not  in  the  proper  position  and  the  plaintiff,  in  the  exercise  of  or- 
dinary care,  failed  to  discover  such  fact  when  she  attempted  to  enter  the- 
sald  elevator,  and  fell  down  Into  the  elevator  well,  injuring  herself  by  saidr 
fall,  the  law  is  for  the  plaintiff  and  the  jury  should' so  find. 

*'2d.  If  the  jury  find  for  the  plaintiff,  the  measure  of  their  finding  should, 
be  such  as  will  reasonably  compensate  the  plaintiff  for  the  physical  audi 
mental  suffering,  if  any  be  proved,  by  reason  of  and  as  the  direct  and  prox- 
imate result  of  her  injuries,  as  supposed  in  instruction  No.  1,  and  in  esti- 
mating her  damages,  the  jury  should  consider  any  permanent  lessening  or 
diminution  in  her  power  of  earning  money,  if  any  be  proved,  in  all  not  ex- 
ceeding the  sum  of  $20,000,  the  amount  claimed  in  the  petition. 

'*Sd.  The  court  further  instructs  the  jury  that   it  was  the  duty  of  the 
plaintiff  to  use  ordinary   care  for  her  own  safety  when  attempting  to  enter- 
the  elevator  cage  or  shaft,  and  if  the  jury  believe  from  the  evidence  that  the 
plaintiff  saw  or  might,  t)y  the  exercise  of  ordinary  care,  have  seen,  that  the 
elevator  cage  was  net  in  the  proper  position  in  the  elevator  shaft  ami  thereby 
have  prevented  the  injury  and  she  failed  to  do  so,  and  so  contribiii*  <1  to  her- 
own  Injury,  and  but  for  her  own  negligence  and  carelessness  ihe  nccident. 
and  Injury  complained  of  in  the  petition  would  not  have  happened,  then, 
the  law  is  for  the  defendant  and  the  jury  should  find  for  the  defendant. 

'*4th.  By  ordinary  care,  as  used  in  these  instructions,  is  such  care  as  a. 
person  of  ordinary  prudence  and  judgment  would  use  under  similar  circum- 
stances.'' 

These  embody  the  law  tif  this  case.  (Kentucky  Hotel  Go.  v.  Camp,  97 
Ky. ,  424  ) 

Appellee's  injuries  were,  undoubtedly,  the  result  of  her  misunderstanding 
the  action  of  the  boy,  who  seems,  so  far  as  this  record  shows,  not  to  have- 
been  regularly  in  charge  of  the  elevator,  but  went  there  on  this  occasion 
under  the  direction  of  the  oashier,  as  before  stated.  He  did  not  see  appellee,, 
although  It  is  quite  clear  that  she  supposed  he  did,  and  accepted  his  action, 
of  throwing  open  the  door  as  an  invitation  to  enter,  which  she  very  naturally 
complied  with. 

As  to  whether  appellant  was  guilty  of  negligence  by  opening  the  elevator- 
door,  and  so  leaving  it  (foi  even  so  short  a  time)  that  appellee,  one  of  its. 
customers,  could  fall  in;  or  whether  appellee  was  guilty  of  contributory 
negligence  in  accepting  what  she  assumed  to  be  an  invitation  of  the  boy  in. 
charge  to  walk  into  the  elevator,  without  making  a  careful  examination 
herself,  so  as  to  see  if  the  car  was  in  place,  or  whether  the  bundle  boy,  Homer- 
Bradley,  was  acting  within  the  scope  of  his  employment  when  he  opened 
the  elevator  door  under  the  direction  of  the  oashier,  were  questions  for  tha 


S34  BBOOK  V.  OOMMONWSALTH. 

4ury  to  decide  under  the  instmotions  of  the  court;  but,  we  are  nnanlmonsly 
x)f  the  opinion  that  the  verdict  of  the  jury  is  flagrantly  ezoeseiTe.  The  ert- 
<lence  on  this  Bubjeot  shows  that  appellee's  ankle  was  badly  sprained,  some 
t)f  the  ligaments  torn,  that  there  was  a  fracture  of  one  of  the  bones;  that 
«he  suffered  severe  pain,  and  was,  at  the  time  of  the  trial,  which  took  place 
acme  three  months  after  the  injury,  unable  to  walk  without  Uie  aid  of  a 
fitiok,  and  even  then  with  great  difflculcy.  The  testimony  of  the  physiciaD 
in  charge  shows  these  facts,  and  also  expresses  his  opinion  that  her  injurj 
will  be  permanent.  But  we  do  not  understand  that  there  will  be  anythlOR 
approximating  a  total  loss  of  the  use  of  the  limb,  and,  while  appellee  may 
never  regain  the  full  strength  of  her  ankle,  and  to  this  extent  her  injuiy 
may  be  considered  permanent,  she  may,  nevertheless,  be  able  to  walk  fairly 
well,  and  attend  to  her  household  duties. 

ThiH  being  true,  the  verdict  of  17,226,  under  all  the  circumstances  of  the 
«ase,  is,  in  our  opinion,  flagrantly  excessive,  and  the  judgment  is,  then- 
tore,  reversed  for  proceedings  consistent  herewith. 


BROCK  V.  COMMONWEALTH. 

(Filed  October  27,  1904— Not  to  be  reported.) 

Criminal  Inw^Evidence— Upon  the  trial  of  appellant  for  killing  Harrison 
Taylor,  evidence  to  the  effect  that  deceased  had  made  several  wills  in  which 
he  had  failed  to  make  any  provision  for  the  stepchildren  of  appellant,  and 
the  testimony  of  a  daughter  of  deceased  that  appellant  had  told  her  he  bad 
heard  that  deceased  was  going  to  try  to  take  his  stepson  to  the  houfe  of 
oorreotion,  and  that  she  responded  that  the  child  was  as  much  to  her  (being 
her  sister's  child)  and  to  leave  him  with  her  and  she  would  see  her  father 
and  see  that  he  did  not  take  him  off,  when  appellant  replied,  *'No,  by  God, 
he  will  go  back  with  me,  and  if  a  man  ever  comes  after  him  I  will  take  this 
big  gun  and  he  will  not  get  him."  There  was  nothing  in  this  testimony  of 
which  appellant  complains,  that  affected  his  substantial  rights. 

B.  B.  Golden  and  J.  D.  Black  for  appellant. 

N.  B.  Hays  and  Loral ne  Mix  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  Jesse  Brock,  was  indicted  for  the  willful  murder  of  Harri- 
son Taylor,  and  being  put  upon  his  trial  before  a  petit  jury  was  convicted 
of  voluntary  manslaughter,  and  his  punishment  fixed  by  the  jury  at  con- 
finement in  the  penitentiary  for  three  years.  Upon  this  appeal  he  asks  a 
reversal  because  of  alleged  errors  of  the  lower  court  in  admitting  incompe- 
tent evidence   to  go  to  the  jury  which  was  prejudicial  to  his  substantial 

rights. 

The  deceased,  Harrison  Taylor,  was  a  fanner,  residing  in  Knox  countj' 
He  had  been  twice  married.  The  wife  of  the  appellant,  Jesse  Brock,  was  a 
widow  of  Grant  Taylor,  a  son  of  the  deceased  by  his  first  wife,  and  who  bad 
been  killed  several  years  before,  leaving  surviving  him  a  wife  and  two  chil- 
dran.  William  and  Cord ie  Taylor.  During  his  life.  Grant  Taylor  and  bis 
father  had  had  a  controversy  with  regard  to  the  ownership  of  a  boundary  of 
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timber  land  located  Id  the  neighborhood  In  which  both  of  them  lived.  This 
oontroTerey  on  one  ocoaslon  resulted  In  a  ehooting  between  them,  and  was 
continned  after  the  death  of  the  son,  between  his  family  and  the  deceased. 
The  appellant.  Brock,  after  his  marriage  to  the  widow  of  Grant  Taylor, 
took  up  the  controversy  over  the  timber  land,  which  he  claimed  belonged  to 
his  wife  and  her  children,  and  began  to  lay  plans  to  have  the  timber  cut 
and  removed.  Taylor  threatened  that  he  would  forcibly  resist  any  effort  to 
have  it  removed,  and  these  threats  were  met  by  similar  threats  by  appellant, 
that  he  would  cut  arid  remove  the  timber  in  spite  of  the  objection  of  the 
deceased.  Presumably  for  the  purpose  of  carrying  out  his  purpose,  he  pur- 
chased a  large-sized  Winchester  rifle,  which  he  habitually  carried  about 
with  him  for  the  avowed  purpose  of  protecting  himself  against  any  assault 
which  might  be  made  on  him  by  deceased  or  any  member  of  his  family. 
The  stepson  of  appellant  and  grandson  of  deceased,  a  boy  of  sixteen,  sym- 
pathized with  his  stepfather's  purpose  to  cut  and  remove  the  timber,  and 
he  also  habitually  went  armed  with  a  gun,  and  was  frequently  seen  in  com- 
pany with  his  stepfather  This  condition  of  affairs  existed  for  several 
months.  On  the  12th  of  April,  1904,  appellant  killed  Taylor  on  the  public 
highway  in  front  of  his  residence.  The  only  eyH  witnesses  to  the  killing, 
who  testified  upon  the  trial,  were  the  two  grandchildren  of  deceased,  Wil- 
liam and  Cordie  Taylor.  They  testified  in  substance  that  the  appellant  had 
started  to  mill  riding  a  mule  ''with  a  turn  of  corn  to  be  ground,"  with  his 
rifle  in  front  of  him ;  that  deceased,  also  riding  a  mule  in  the  same  direc- 
tion about  one  hundred  and  fifty  yards  behind  the  appellant,  was  traveling 
at  a  more  rapid  rate,  and  soon  overtook  him;  that  when  he  had  gotten 
wUhln  ten  steps  of  him,  he  pulled  his  glove  off  of  his  right  hand,  drew  his 
pistol,  rode  up  by  the  side  of  appellant  and  said,  "I  am  going  to  kill  you;" 
that  appellant  after  these  words  were  spoken  raised  his  gun  from  his  lap 
and  shot  the  deceased  in  the  breast;  knocking  him  from  his  mule  and  kill- 
ing him  instantly.  The  witnesses  for  the  Commonwealth  testify  that  when 
the  body  of  Taylor  was  first  seen  by  them,  he  was  lying  on  bis  back  with  a 
small  32  calibre  pistol  in  his  right  hand,  which  was  held  by  his  thumb  and 
little  finger,  the  other  three  fingers  having  been  cut  off  in  an  accident  In  a 
aaw  mill;  that  the  pistol  had  not  been  fired,  and  that  the  body  had  evi- 
dently been  moved  after  the  deceased  had  fallen. 

The  first  error  in  the  admission  of  testimony  complained  of  is  that  the 
trial  court  permitted  the  prosecution  to  show  that  the  deceased  had  made 
several  wills  during  his  life,  in  which  he  had  failed  to  make  any  provision 
for  the  children  of  his  son.  Grant  Taylor.  This  evidence  appears  in  the 
testimony  of  John  Taylor,  a  son  of  deceased,  as  follows: 

"Q.  I  will  ask  you  if  your  father  bad  made  a  will  some  time  before  his 
death,  and  before  this  trouble  with  Jesse  Brock  abouti  the  timber,  or  shortly 
after  it?" 

••A.  Yes." 

"Q.  Tell  the  jury  if  you  know  who  Wtre  the  beneficiaries  of  the  will,  or  if 
any  of  his  children  or  grandchildren  were  left  cut  of  tbe  willy" 

**  A.  He  made  three  or  four  wills. " 

**Q.  I  will  ask  jou  if  he  left  any  part  of  hi'  children  out?" 

**A.   Yes,  sir." 
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•*Q.  Which  one?'* 

"A.  The  children  of  Anthony  Broughton,  who  married  one  of  his  daugh- 
ters, and  Grant  Taylor's  children." 

This  testimony  was  objected  to  by  the  defendant,  and  the  court  thereupon 
admonished  the  jnry  that  it  was  only  competent  for  the  purpose  of  showing 
the  state  of  feeling  between  the  deceased  and  the  family  of  bis  dead  son, 
Grant.     We  hnrdly  think   this  testimony  was  competent  for  this  purpose. 
But  as  the  bad  feeling  between   the  appellant  and   his  family  and  the  de- 
ceased  is  so  conclusively  shown   by  other  testimony  in   the  record,  we  are 
unable  to  see  how  this  evidence  could  have  seriously  preju  Jioed  the  rights 
of  appellant.     W.  T.  Slusher  was  introduced  as  a  witness  to  prove  a  con- 
versation with  the  appellant  shortly  after  the  homicide,  in  which  he  admit- 
ted the  killing,  and  detailed  the  facts  incident  thereto.    He  also  testified  to 
conversations  with  appellant  prior  to  the  homicide  in  regard  to  the  timber 
land,  and  that  for  about  a  month  before  the  death  of  deceased  appellant  had 
carried  about  a  large  gun,  with  which  he  finally  shot  the  deceased.    He  was 
then  asked  if  he  had  ever  warned  the  deceased  to  be  on  his  guard  against 
appellant  and  his  stepson,  William  Taylor.    This  question  was  objected  to,, 
the  objection  overruled,  and   the  witness  answered  that  he  had  on  one  occa- 
sion told  the  deceased  what  he  had  heard  that  appellant  and  his  stepson  had 
said.    The  answer  was  objected  to  and  the  objection  sustained,  and  the  teFtl- 
mony  excluded.    We  are  of  the  opinion  that  this  was  not  such  prejudicial 
error  as  to  affect  api)ellant's  substantial  rights.    Susan  Broughton,  a  daugh- 
ter of  the  deceased,  testified   that  appellant  had,  on  one  ocoasion  shortly 
before  the  homicide,  said  to  her  that  the  deceased,  Taylor,  had  heard  that 
he  was  waylaying  him  for  the  purpose  of  killing  him;  and  that  Taylor  said 
that  he  was  going  to  have  his  grandson,  William  Taylor,  sent  to  the  housa 
of  correction;    that  he  was  afraid  that  he  would  come  In  the  night  and  try 
to  take  the  boy ;   that  she  responded  that  Willie  was  as  much   to  her  as  he 
was  to  him.  and  that  if  he  would  leave  him  with  her  that  she  would  see  her 
father  and  see  that  he  did  not  send  him  off,  and  satisfy  him   that  the  boy 
was  not  waylaying  him;  that  appellant  answered:  "No,  by  God,  he  will  go 
back  with  me,  and  if  a  man  ever  comes  after  him  I  will  take  this  big  gun 
and  he  will  not  get  him."    She  also  testified  that  a  short  time  before  the 
killing,  she  overheard  appellant  say  to  her  husband,  Anthony  Broughton, 
*'I  would  just  as  soon  Willie  would  kill  him  as  any  man;"  that  she  thought 
he  referred  to  her  father;  that  her  husband  responded  that  he  did  not  reckon 
he  wanted  to  kill  anybody;  that  she  then  asked  appellant  who  he  was  put- 
ting Willie  up  to  kill,  and  he  said  It  was  Lincoln  Taylor.    This  testimony^ 
was  objected  to,  and  the  court  excluded  that  part  which  referred  to  Lincoln 
Taylor.      Considering  the  relations  between  the  parties,  which   has  been 
shown  by  the  testimony  In  this  record,  we  are  of  the  opinion  that  this  testi- 
mony was  competent  to  go  to  the  jury  for  what  it  was  worth. 

Several  other  objections  are  made  to  the  testimony  which  was  admitted  to 
go  to  the  jury,  which  we  deem  of  too  little  Importance  to  notice. 

Upon  the  whole  case  we  have  reached  the  conclusion  that  there  wa» 
nothing  In  the  testimony  complained  ot  prejudicial  to  the  substantial  rights^ 
of  the  defendant.    The  instructions  fairly  presented  the  law  to  the  jui7» 
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and  we  think  there  was  snflScient  evidence  to  justify  the  submission  of  the 
case  to  the  jury,  who  are,  by  law,  made  the  sole  judges  of  the  facts. 
We,  therefore,  feel  constrained  to  afDrm  the  judgment  and  it  is  so  ordered. 


NOLAND  V.  CINCINNATI  COOPERAGE  CO. 
(Filed  October  37,  1904— Not  to  be  reported. ) 

1.  Contracts,  statute  of  frauds— In  this  action  appellee  undertook  to  avoid* 
the  contract  because  it  had  not  signed  it,  and  that  it  is  one  not  to  be  per- 
formed within  a  year.    But  appellee  accepted  the  contract  and  lease  and,. 
after  taking  possession  of  the  property  under  it,  will  not  be  permitted  to- 
avoid  the  payment  of  the  contract  price. 

2.  Contracts— Pleadlog— Where  appellee  in  its  contract  agreed  to  erect  a. 
stave  mill  and  to  furnish  appellant  certain  wood  for  fuel,  in  consideration- 
of  certain  lots  of  ground  upon  which  to  erect  the  mill  which  were  l^^^sed  to 
appellee  for  that  purpose,  in  an  action  upon  this  contract,  the  petition  of 
appellant  setting  out  the  contract  and  alleging  that  appellee  had  accepted 
the  lease  and  had  put  it  to  record,  and  had  taken  possession  of  the  land  and. 
begun  to  use  it,  but  had  refuse<1  to  carryout  the  contract  to  furnish  the  wood, 
for  fuel,  the  petition  states  a  cause  of  action. 

Bidden  &  Biddell  (or  appellant. 

li.  A.  West  for  appellee. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant.  Theophilus  Noland  and  wife,  executed  and  delivered  to  appel- 
lee the  followiug  contract: 

'*This  indenture  of  lease,  made  and  entered  into  on  the  26th  day  of  June, 
1900,  between  Theophilus  Noland  and  Belle  Noland,  his  wife,  of  the  first 
part,  of  the  county  of  Estill,  and  State  of  Kentucky,  and  Cincinnati  Coop- 
erage Co..  of  the  State  of  Ohio,  county  of  Hamilton,  of  the  second  part; 
Witnesses,  That  whereas  the  said  company  is  contemplating  the  immediate 
erection  of  a  stiive  factory  at  or  near  Wise  man  town,  Ky.,  and  being  desirous 
of  obtaining  lots  and  groundti  whereon  tj  erect  the  neceFsary  building,  now, 
therefore,  in  consideration  of  $50  in  hand  this  day  paid  by  said  company  to 
said  Theophilus  Noland,  receipt  of  which  by  him  is  hereby  acknowledged, 
and  the  further  consideration  that  said  company  is  to  furnish  to  the  said 
Noland,  from  the  refuse  of  the  staves  at  said  factory,  wood  for  his  house 
and  steam  grist  mill  at  Wisemantown,  Ky.,  to  be  taken  from  the  premises. 
of  the  said  company  at  the  said  Noland's  expense  of  hauling,  etc.,  the  said 
Theophilus  Noland  and  wife  hereby  lease,  confirm  and  let  for  the  period  of 
ten  years,  one  lot  in  Wisemantown,  Ky.,  boundef^  and  described  as  follows 
(here  follows  description):  To  have  and  to  hold  the  same  with  all  the  priv- 
ileges that  pertain  to  fee  simple  owners  for  the  period  of  the  time  above 
specified,  with  the  exceptions  that  thv  mill  site  now  occupied  by  the  said 
Noland  is  to  remain  and  be  the  same  and  to  have  the  use  and  operation  of 
same  without  hinderance  on  the  part  of  said  company. 

**It  is  further  understood  that  the  said  Theophilus  Noland  and  wife  are  to 
furnish,  without  charge  to  the  said  company,  other  than  above  specified,  a, 

vol.  26—53 
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'good  and  sufficient  outlet  both  to  and  from  the  premises  described  herein  to ' 
the  county  road. 

"It  is  further  understood  that  the  said  Nolnnd  is  to  give  to  the  said  oom- 
XMiny  the  privilege  of  using  water  for  the  operation  of  the  said  factory  and 
machinery  thereon  from  the  spring  just  across  the  line  and  between  said 
NoIand*6  mill  and  the  schoolhouse. 

*'It  is  further  understood  that  the  building  erected  by  the  said  company 
in  the  operation  of  its  business  ac  Wiseman  town,  and  on  the  lot  herein  de- 
scribed, is  to  have  the  privilege  at  the  close  of  its  business  at  said  place  of 
taking  down  and  removing  all  buildings  erected  thereon. 

"It  is  also  further  understood  that  if  the  company,  at  the  close  of  the 
period  of  ten  years  herein,  desire  to  further  operate  its  business  nt  said  place 
of  manufacturing  staves,  it  shall  have  the  privilege  from  said  Xolnnd  of 
continuing  same  on  said  lot  on  the  consideration  of  |5  per  year  and  the 
further  consideration  of  furnishing  wood  for  each  year  as  above  specified. 
The  said  parties  of  the  first  part  are  to  keep  the  second  party  in  the  quiet, 
peaceable  and  uninterrupted  possession  of  the  premises  and  privileges  set 
out  herein  for  the  period  of  ten  years  specified,  and  for  any  year  or  years 
thereafter  tliut  the  s:ild  second  party  may  desire  to  use  the  same. 

"In  ti-stimony  whereof  witness  our  signature  tlie  day  and  date  first 
written. 

"Interline  action  m:ule  before  signaturjs  attached. 

"THKOPHILUS  NOLAXD, 
"ISABELLK  NOLAND, 

"Appellants." 

Aftervvards,  on  M  irch  17,  1903,  appellant  instituted  this  action  against 
appellee  s'jtting  out  the  above  contract  and  alleging  that  appellee  had  ac- 
cdpteJ  thn  Idasj  and  had  had  it  recorded  in  the  Estill  county  clerk's  oflice; 
that  it  had  taken  possession  of  the  land  under  the  contract  and  begun  to 
use  it,  putting  upon  it  logs  and  timber  for  the  purpose  of  erecting  a  stave 
mill  thereon,  and  yet  held  possession  of  it  and  the  timber  thereon;  that  it 
had  paid  the  |50,  the  cash  payment  referred  to  in  the  lease,  but  had  refused 
to  curry  out  the  contract  to  furnish  at  its  stave  mill  from  the  refuse  of  the 
staves,  wood  for  fuel  for  his  residence  or  for  his  mill  situated  on  the  adjoin- 
ing property ;  that  such  fuel  was  worth  $6'J  a  year,  for  which  he  prayed  judg- 
ment and  $^)  damages.  The  defendant  demurred  to  the  petition,  its  de- 
murrer Wiks  sustained  by  the  court,  and  the  plaintitf  failing  to  plead  further 
the  action  was  disniis:sed. 

It  is  insisted  for  nppellet^  that  no  action  can  be  maintained  against  it  on 
the  contract  bec:iuse  it  did  not  sign  the  lease,  and  the  contract  is  not  one  to 
be  performed  within  one*  year  from  its  making.  But  appellee  accepted  the 
lease,  and  after  taking  possession  of  the  property  under  it  it  will  not  be  per- 
mitted to  keep  the  property  and  avoid  the  payment  of  the  contract  price.  It 
was  held  in  Hunter  v.  Simrall,  15  Ky.,  02,  that  the  vendee  of  land  who  had 
accepted  the  deed  could  not  escape  liability  for  the  contract  price  under  tlie 
tatute  of  frauds.  This  case  was  follpwed  in  Lewis  v.  Crimes,  80  Ky.,  3S6; 
also^  in  Grant  v.  Settle,  1  Ky.  Law  Rep.,  844,  and  Gaines  v.  Fitch.  14  Ky. 
I^aw  Kep.,  620.  In  Dante  v.  Head,  90  Ky.,  265,  it  was  held  that  the  statute 
AS  to  contracts  not  to  be  performed  within  one  year  has  no  application  where 
one  party  has  entirely  performed   the  contract  by  making  a  deed.     Under 
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tho83  nilinga,  which  are  in  acoord  with  the  current  of  authority,  the  statute 
of  frauds  is  do  bar  to  tHe  aotion. 

It  is  also  insisted  for  appellee  that  by  the  terms  of  the  contract  appellee 
WAS  only  contemplating  the  erection  of  a  stave  mill,  and  that  there  is  nothing 
in  the  contract  requiring  it  to  erect  one,  and  appellee  was  bound  to  know 
that  the  fuel  could  not  be  furnished  unless  the  stave  mill  was  erected.  Still 
the  fact  remains  that  appellee  only  pays  $5  a  year  for  the  rent  of  the  prop- 
4)rty,  when  manifestly  the  main  consideration  which  appellant  was  to  receive 
for  the  lease  was  the  fuel.  By  reason  of  the  contract  appellee  enjoys  the  use 
of  the  land  and  appellant  is  deprived  of  its  use  and  can  not  rent  it  to  another 
so  as  to  mnke  it  bring  him  something;  appellee  is,  therefore,  holding  the 
property  under  a  nominal  rent,  and  appellant  is  not  receiving  the  considera- 
tion which  it  was  contemplated"  he  should  receive  for  it  The  land  was 
leased  as  a  location  for  n  stave  mill,  and  if  the  mill  has  not  been  erected  the 
contract  hris  not  been  complied  with.  Appellee  can  not  be  allowed  to  avoid 
liability  for  failing  to  pay  the  rent  stipulated  in  the  contract  by  its  own 
failure  to  erect  the  stave  mill;  for  in  this  \vay  It  would  be  allowed  to  secure 
the  use  of  appellant's  property  without  paying  the  consideration  which  he 
was  to  receive  for  its  u.se.  The  contract  is  made  in  contemplation  of  the 
immediate  erection  of  a  stave  mill,  and  a  part  of  the  consideration  is  that 
^'said  company  is  to  furnish  to  the  s  iid  Noland  from  the  refuse  of  the  staves 
at  said  factory  wood  for  his  house  and  ste;ini  grist  mill,"  etc.  The  obliga- 
tion to  furnish  the  wood  from  the  refuse  of  the  staves  is  thus  assumed  by  the 
company.  The  effect  of  the  contrnct  is  that  the  company  undertakes  that 
there  shall  be  a  refuse  from  the  staves  for  wood  for  Noland's  house  and  grist 
mill.  We,  therefore,  conclude  that  the  petition  states  a  cause  of  action.  (1 
Chitty  on  Pleading,  314.) 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewiih. 


BESS  V.  COMMONWEALTH. 
(Filed  October  27,  1904.) 

1.  Homicide — Circumstantial  evidence— Di.<?position  of  clothes  of  deceased 
— On  the  trial  of  one  4ndlcted  for  murder,  where  the  evidence  is  circum- 
stantial, it  was  competent  to  prove  that  accused  carried  some  clothes  to  a 
oertain  house  on  the  morning  after  the  night  of  the  homicide,  where  it  was 
shown  that  some  clothes  belonging  to  the  deceased  weie  afterwards  found, 
the  disposition  of  deceased's  clothes  immediately  after  her  death  being  one 
•of  the  circumstances  which  strongly  tended,  in  connection  with  other  facts, 
to  show  the  responsibility  of  accused  for  the  crime. 

2.  Same— Where  the  evidence  tended  to  show  that  deceased  was  killea  on  a 
certain  Friday  night,  it  was  competent  to  prove  that  accused  and  deceased 
were  seen  driving  together  that  afternoon  and  engaged  in  an  excited  con- 
Tersation. 

8.  Conversation  with  deceased— Competency—Where  a  witness  on  cross- 
•examination  by  the  accused  was  permitted  to  tell  what  deceased  said  to  her 
•on  Wednesday  before  her  death  on  Friday,  it  was  not  error  to  allow  the 
attorney  for  the  Commonwealth  to  interrogate  the  witness  relative  to  the 
ooDversation  had  with  deceased  at  that  time. 

4.   Lieading  question — The  accused  was  not  prejudiced  by  a  leading  ques- 
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tion  asked  by  the  attorney  for  the  Commonwealth  of  a  medical  expert,  as  to 
the  cause  of  the  death  of  the  deoeased,  where  other  questions  were  asked 
which  laid  the  foundation  for  the  admissibility  of  his  opinion  as  to  such 
cauEe. 

6.  Handwriting— Competency  of  wltnoES— A  witness  who   stated  that  she 
knew  the  handwriting  of  accused  from  seeing  him  write  a  receipt  for  her 
on  one  occasion,  was  competent  to  give  an   opinion  as  to  whether  certain 
notes  written  to  her  after  the  killing  which  tended  strongly  to  establish  his 
guilt,  was  in  his  handwriting. 

6.  Evidence— Voluntary  statements  of  accused— Testimony  on  former  trial 
^Competency — Where,  on  a  former  trial  of  the  case,  the  accused  voluntarily 
testified,  but  did  not  testify  on  the  last  trial,  it  was  competent  for  the  attor- 
ney for  the  Commonwealth  on  the  last  trial  to  prove  statements  made  by 
accused  in  his  testimony  on  the  former  trial.  Neither  the  organic  nur  statu- 
tory law  was  intended  to  relieve  th<^  accused  of  the  Incriminating  effect  of 
voluntary  statements  which  he  may  have  made  out  of  court,  or  in  court. 

Henry  Q.  Snyder  and  J.  N.  Elliott  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  is  the  second  appeal  from  a  judgment  of  conviction  under  an  indict- 
ment charging  the  appellant  with  the  murder  of  Martha  McQuln  Martin. 
The  facts  of  the  case  so  fulfy  appear  in  the  opinion  delivered  on  the  former 
appeal  we  deem  it  unnecessary  to  again  state  them.  (Bess  v.  Common- 
wealth, 25  Ky.  Law  Rep.,  1092. )  We  will  net  attempt  to  discuss  eveiy  ques- 
tion raised  by  counsel  for  appellant  in  their  brief,  because  it  is  evident  that 
they  have  felt  It  their  duty  to  call  this  court*s  attention  to  objections  and 
exceptions  made  on  the  trial  which,  in  our  opinion,  do  not  merit  a  discus- 
lion.  In  making  this  observation  it  may  be  added  that  in  view  of  the  ex- 
treme penalty  Imposed  by  the  verdict  and  judgment  it  was  entirely  proper 
for  counsel  to  bring  to  the  attention  of  the  court  any  ruling  of  the  lower 
court.  The  court  has  considered  every  question  raised  by  counsel,  and 
passed  upon  it,  whether  this  opinion  indicates  that  fact  or  not. 

Mrs.  Bosa  Pence  was  introduced  as  a  witness  for  the  Commonwealth.  On 
cross-examination  she  was  permitted  to  tell  what  Mrs.  Martin  said  to  her 
on  Wednesday  before  Mrs.  Martin's  death.  This  conversation  was  brought 
out  by  a  series  of  questions  by  counsel  for  appellant.  After  this  was  done 
it  was  not  error  of  the  court  to  allow  the  Commonwealth's  attorney  to  in- 
terrogate the  witness  relative  to  the  conversation  had  with  the  deceased. 
While  the  Commonwealth's  attorney  propounded  a  leading  question  to  a 
medical  expert  as  to  the  cause  of  Mrs.  Martin's  death,  still  other  questions, 
were  asked  which  fully  laid  the  foundation  for  the  admissitility  of  his  opin* 
ion  as  to  the  cause  of  her  death.  The  error  was  not  prejudicial  in  view  of 
the  subsequent  questions  propounded  and  the  answers  thereto. 

The  court  admitted  evidence  of  the  fact  that  certain  clothes  belonging  to 
the  deceased  were  found  at  the  residence  of  a  negro  woman  by  the  name  of 
Pasty  Holmes.  It  is  urged  that  the  court  erred  In  admitting  this  evidence,, 
because  the  clothes  were  not  found  from  any  information  which  the  defend- 
ant had  given,  and  because  he  was  not  oonnected  with  the  finding  of  them. 
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The  evidence  of  the  Commonwealth  tended  to  show  that  Mrs.  Martin  was  mur- 
-dered  on  a  Friday  afternoon  or  night.  There  was  evidence  tending  to  show 
that  some  of  the  clothes  which  had  l)elonged  to  the  deceased  were  carried 
there  by  the  appellant  on  the  next  Saturday  morning.  The  disposition  of 
her  clothes  by  the  appellant  immediately  after  she  lost  her  life  was  one  of 
the  circumslanoes  which  strongly  tended,  in  connection  with  the  other  facts, 
to  show  his  responsibility  for  the  crime. 

The  Commonwealth's  attorney  asked  a  witness  this  question:  *' Did  yon 
•ever  see  any  woman  going  in  and  out  of  his  room,"  referring  to  Bess,  the 
appellant.  While  the  question  was  not  a  proper  one,  as  it  did  not  confine 
the  inquiry  as  to  whether  the  witness  had  seen  Mrs.  Martin  going  in  and 
out  of  the  room,  still  he  was  not  prejudiced,  as  the  witness  answered  that 
lie  had  not  seen  any  woman  going  in  and  out  of  his  room.  The  evidence  of 
the  Commonwealth  tended  to  prove  that  Friday  afternoon  the  deceased  and 
•appellant  were  driving  in  the  country  together.  The  witness  was  per- 
mitted  to  testify  that  they  were  engaged  in  an  excited  conversation.  It  was 
■certainly  competent  to  prove  the  conduct  of  the  parties  toward  each  other 
on  that  occasion,  because  there  was  evidence  from  which  the  Jury  might 
conclude  that  that  was  the  drive  which  terminated  in  Mrs.  Martin's  death. 

Mrs.  Mary  Porter  was  permitted  to  identify  certain  not^s  which  it  is 
•claimed  she  received  from  appellant  after  the  death  of  Mrs.  Martin.  If  he 
wrote  them,  they  strongly  tended  to  establish  his  guilt.  It  is  claimed  that 
«he  did  not  qualify  herself  to  testify  that  they  were  in  the  handwriting  of 
the  appellant.  She  first  said  that  she  had  not  seen  him  write.  Then  hav- 
ing her  memory  refreshed  by  the  question:  "Have  you  seen  him  write  some 
receipts?"  She  replied:  "Oh,  yes,  he  wrote  me  a  receipt  once."  She  was 
then  asked  if  she  was  familiar  with  his  handwriting,  and  she  responded  that 
-fihe  was  and  could  tell  it.  We  are  of  the  opinion  that  she  qualified  herself 
to  give  an  opinion  as  to  whether  the  notes  were  in  the  handwriting  of  the 
-appellant. 

The  evidence  introduced  by  the  Commonwealth  on  the  first  trial,  as  on  the 
last  one,  tended  to  show  that  deceased  and  appellant  were  driving  together 
•on  Friday  afternoon.  On  that  trial  appellant  testified  in  his  own  behalf, 
■and  denied  he  was  driving  on  Friday  afternoon  with  the  deceased,  but  testi- 
fied that  on  that  occasion  he  had  Maude  Fleming  in  the  buggy  with  him. 
He  did  not  testlTy  on  the  last  trial,  but  the  court  permitted  the  Common- 
wealth to  prove  what  his  testimony  was  on  the  former  trial  as  to  the  person 
who  was  with  him  in  the  buggy  on  the  Friday  afternoon.  The  purpose  of 
this  was  to  show  that  he  was  fabricating  evidence  to  destroy  or  impeach  in- 
criminating evidence  introduced  against  him  by  the  Commonwealth.  Had 
he  made  the  false  exculpatory  statement  out  of  court  it  could  have  been 
proven  against  him.  But  the  question  here  is,  having  voluntarily  made  it 
In  giving  evidence  for  himself  on  a  former  trial,  was  it  competent  to  prove 
It  on  the  last  trial?  A  defendant  can  not  be  made  to  give  evidence  against 
himself.  A  failure  to  testify  for  himself  can  not  be  commented  on  or  used 
■Against  him  on  his  trial.  When  he  does  become  a  witness  for  himself,  he 
oooupies  the  position  of  any  other  witness  introduced  on  the  trial.  To  prove 
on  the  last  trial  what  he  said  Yoluntarlly  in  giving  his  evidence  on  the 
former  trial  is  not  making  him  give  evidence  against  himself,  nor  is  it  com- 
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menting  upon  his  failure  to  testify  for  himself.  To  admit  such  eYidenee  is 
not  violntive  of  the  Confititution,  which  'protects  one  from  being  forced  to 
gi^e  evidence  against  himself,  nor  of  the  law  which  protects  him  from  being 
prejudiced  by  having  failed  to  testify  for  himself.  Neither  the  organic  nor 
statutory  law  was  intended  to  relieve  the  accused  of  the  incriminating  pffeot 
of  voluntary  statements  which  he  may  have  made  out  of  court  or  in  court 
when  he  voluntarily  went  upon  the  witness  stand  in  his  own  behalf.  The 
decision  in  the  case  of  Tines  v.  Commonwealth,  26  Ky.  Law  Rep.,  1233,  was 
not  based  upon  the  idea  that  his  right  to  refuse  t-o  give  evidence  against 
himself  or  the  right  to  decline  to  testify  in  his  own  behalf  without  having 
such  failure  used  against  him,  but  upon  the  ground  that  as  the  sworn  state- 
ment had  been  procured  from  him  by  a  representative  of  the  Gommonwealtb 
under  the  guise  of  using  it  as  evidence  against  unknown  perpetrators  of  a 
crime.  The  court  regarded  that  the  affidavit  was  procured  under  such  cir- 
cumstances that  it  should  not  be  used  against  the  defendant,  because  the 
oiroumstances  of  its  obtention  made  the  statements  therein  unreliable  and 
of  an  inquisitorial  chnrncter.  The  rule  applied  to  Tines'  case  is  stated  by 
Wharton's  Criminal  Evidence,  section  (H58,  as  follows:  "The  testimony  of 
an  accused  party,  taken  as  such,  is  not  admissible  when  such  accused  party 
is  put  on  his  oath  and  sworn,  and  examined.  The  rule  is  founded  upon  the 
unreliable,  as  well  as  the  inquisitorial  character  of  such  statements;  and» 
therefore,  when  a  man,  having  been  arrested  by  a  constable,  without  war- 
rant, upon  suspicion  of  having  committed  murkier,  was  examined  as  a  wit- 
ness at  the  coroner's  inquest,  it  was  held  that  the  statements  thus  made  by 
him  were  not  admissible  against  him  on  his  trial  for  the  murder.  The 
same  rule  obtains  where  the  defendant  is  compelled  to  answer  under  oath 
questions  by  the  committing  magistrate." 

The  rule  thus  announced  does  not  apply  to  a  case  where  a  defendant  Is  en 
trial  and  voluntarily  testifies  for  himself.  The  court  so  held  in  Smith  v. 
Commonwealth,  16  Ky.  Law  Rep.,  109. 

The  court  has  failed  to  find  any  error  in  the  record  which  prejudiced  the 
appellant's  substantial  rights.  It  seems  to  the  court  that  both  the  court 
and  Commonwealth's  attorney  showed  more  than  usual  cnre  to  avoid  oom- 
mitting  any  error  to  his  prejudice.  He  has  had  a  fair  trial,  and  the  judg- 
ment must  be  affirmed. 


VINCENT,  &c.  V.  WILLIS. 
(Filed  October  28,  1004— Not  to  be  reported.) 

1.  Trespass— In  this  action  by  appellee  against  appellants  for  trespass.  th» 
evidence  is  very  conflicting,  and,  therefore,  the  lower  court  could  not  set  the 
verdict  for  liim  aside.  It  is  only  when  there  is  no  evidence  to  support  the 
verdict,  or  the  verdict  is  so  flagrantly  against  the  evidence  as  to  indicate 
that  it  was  the  result  of  passion  or  prejudice  that  the  trial  court  will  be  au- 
thorized to  disturb  it. 

2.  Instructions— In  an  action  for  trespass  an  instruction  which  does  not 
tell  the  jury  that  in  order  to  recover  the  plaintiff  must  have  ''claimed"  as 
well  as  held  the  actual  possession  of  the  land,  the  omision  in  this  case  did 
not  vitiate  the  instruction  for  the  reason  that  as  it  was  worded  the  juiT 
were  required,  in  order  to  find  for  appellee,  to  have  believed  that  his  poseft* 
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sIoD  of  the  land  in  contro^erpy  must  have  been  aotual,  and  held,  to  a  well 
defined  boundary,  and  that  such  possession  must  have  been  adverse,  that  is- 
In  hostile  opposition.  An  instrnotion  which  directed  that  the  jury  should 
flDd  for  appellants  if  they  believed  from  the  evidence  that  the  parties  agreed 
that  a  surveyor  should  survey  and  fix  the  line,  and  it  was  run  by  him,  and 
that  he  by  agreement  marked  the  line  as  the  true  one,  and  should  further 
believe  that  by  such  running  of  the  line  the  land  belonged  to  appellee,  was 
inaptly  ezpresged  and  erroneous  because,  notwithstanding  his  contention 
that  appellee  was  not  to  be  bound  by  the  act  of  the  surveyor  unless  his  sur- 
vey wag  true,  the  instruction  in  effect  told  the  jury  that  they  should  not 
find  for  appellee,  unless  they  believe  that  the  line  was  agn^d  to  by  appellee, 
but  Instead  of  being  prejudicial,  this  instruction  was  highly  favorable  to 
appellants. 

J.  S.  Lay  for  appellant. 

M.  M.  Logan  for  appellee. 

Appeal  ffjn  K  1  u^nioi  Clrjilt  Coirb. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellee  sued  appellants  in  the  court  below  to  recover  damages  for 
trespass  alleged  to  have  beeu  committed  by  their  cutting  of  timber  on  his 
land.  The  answer  denied  the  trespass,  also  denied  appellee's  title,  and 
averred  that  in  a  former  dUpute  in  respect  to  the  line  dividing  their  lands 
they  and  appellee  agreed  that  one  B.  Hodge,  a  surveyor,  might  run  and  fix 
the  line  between  them,  and  the  parties  would  acquiesce  in  and  be  bound  by 
the  Insult;  that  Hodge  did  survey  and  establish  the  line  to  which  all  parties 
agreed,  and  that  the  cutting  of  timber  complained  of  by  appellee  in  this 
case  was  done  upon  land  owned  by  appellants  lying  on  their  side  of  the  line 
as  fixed  by  Hodge. 

Appellee  denied  the  fixing  of  the  line  by  ogreement  ns  averred  by  appel- 
lants. He  admitted,  however,  that  he  did  agn-e  with  appellants  if  Hodge 
would  run  and  fix  the  line  according  to  the  title  j^apers  of  the  parties  he 
would  be  bound  thereby,  but  claimed  that  the  line  as  run  and  fixed  by 
Hodge  was  not  in  accordance  with  the  title  papers,  for  which  reason  he  re- 
fused to  accept  or  be  bound  by  it.  The  testimony  of  appellee  to  this  effect. 
was  corroborated  by  John  L.  ^kaggs,  a  witness  Introduced  by  him.  Further 
evidence  was  introduced  in  appellee's  behalf  which  conduced  to  show  that 
the  line  established  by  Hodge  was  not  run  according  to  the  title  papers,  and 
that  the  acts  of  trespass  complained  of  wore  committed  on  appellee's  land,  If 
the  true  line  is  where  he  claimed  it  to  be.  The  two  deeds  exhibited  by  ap- 
pellee only  carried  hie  title  back  to  1862,  but  according  to  his  testimony  and* 
that  of  several  of  his  witnesses,  he  and  his  vendor,  James  Q.  Skaggs,  had 
and  held  the  actual,  adverse  possession  of  the  land  of  which  he  is  the  alleged 
owner,  including  the  part  in  controversy,  continuously  since  the  ye«r  1852. 
Upon  the  other  hand,  appellants  themselves,  and  other  witnesses  intro- 
duced by  them,  testified  that  the  line  as  run  by  Hodge  gave  them  the  land 
in  controversy,  and  the  cutting  of  timber  complained  of  by  appellee  was 
upon  their  land;  that  appellee  agreed  that  the  line  might  be  run  by  Hodge 
according  to  the  title  pipers  of  the  parties;  that  It  was  eo  run,  and  appellee 
accepted  it  as  run  and  established  by  biin,  and  said  at  the  time  that  he 
would  acquiesce  in   the   same.     It  does  not  appear  from   the  record   that 
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Hodge,  the  surveyor,  was  tntroduoed  as  a  witoess.  No  title  papers  were  Id. 
troduced  by  appellants,  and  it  does  not  appear  from  the  bill  of  eTldence  that 
any  pioof  of  possession  was  made  by  them.  The  jury  returned  a  verdict  for 
•appellee,  and  allowed  him  186  in  damages. 

The  evidence  is  very  conflicting,  but  the  lower  oonrt  could  not  have  set  it 
aside  for  that  reason.  It  is  only  when  there  is  no  evidence  to  support  the 
verdict,  or  the  verdict  is  so  flagrantly  against  the  evid<*nce  as  to  indicate 
that  it  was  superinduced  by  passion  or  prejudice  on  the  part  of  the  jury, 
that  the  trial  court  will  be  authorized  to  disturb  it.  The  grounds  of  appel- 
lants' motion  for  a  new  trial  were,  flrst,  that  the  verdict  is  not  sustained  by 
the  evidence  and  is  contrary  to  law;  second,  the  court  erred  in  instructing 
the  jury;  third,  the  court  also  eri'ed  in  refusing  to  give  instruction  4  asked 
by  the  appellants. 

The  flrst  ground  we  have  already  disposed  of.  The  instructions  objected 
to  by  appellants  are  numbered  S  and  8.  No.  2  is  as  follows:  **The  court  in- 
-titructs  the  jury  that  unless  they  should  believe  from  the  evidence  that  the 
plaintiff,  or  his  vendors  under  whom  he  claims,  owned  and  held  the  land  in 
controversy  in  actual,  adverse  possession  continuously  to  a  well-deflned, 
marked  boundary  line  for  fifteen  years  prior  to  the  alleged  treFpass,  they 
-should  find  for  the  defendants." 

It  is  claimed  that  this  instruction  is  erroneous  because  it  does  not  tell  the 
.jury  that  in  order  to  recover  appellee  must  have  "claimed,"  as  well  as  held, 
the  actual,  adverse  possession  of  the  land  in  controversy  for  the  time  therein 
indicated. 

It  is  usual,  and  indeed  safer,  to  use  the  omitted  word  In  this  character 
of  instruction,  but  we  are  of  opinion  that  its  omission  did  not,  in  this  in- 
stance, vitiate  the  instruction,  for  the  reason  that  as  worded  it  required  the 
.jury,  in  order  to  find  for  appellee,  to  believe  from  the  evidence  not  only  that 
his  possession  of  the  land  in  controversy  must  have  been  actual  and  "held" 
to  a  well-defined,  marked  boundary  for  the  period  indicated,  but  that  such 
possession  must  have  been  "adverse"  as  well,  that  is,  in  "hostile  opposi- 
tion" (for  such  is  one  of  the  meanings  given  the  word  by  Webster)  to  the 
■claim  of  appellants  and  all  others.  As  it  must  be  presumed' that  this  in- 
struction was  considered  by  the  jury  in  connection  with  instruction  No.  1, 
which  is  unobjectionable,  we  are  unable  to  see  how  the  jury  could  have 
been  confused  or  misled  with  respect  to  the  law  of  the  case  applicable  to  the 
question  of  possession.         t 

The  third  instruction  told  the  jury  in  substance  that  if  they  believed  from 
the  evidence  that  appellants  and  appellee  agreed  that  Hodge  should  survey 
and  fix  the  line  dividing  their  lands,  and  it  was  run  by  him,  and  that  he, 
by  agreement  of  the  parties,  marked  the  line  so  run  as  the  true  line,  and 
should  further  believe  that  by  such  running  of  the  line  the  land  in  contro- 
versy belonged  to  appellee,  they  should  find  for  him.  But,  upon  the  other 
hand,  if  the  jury  believed  from  the  evidence  that  by  such  running  of  the 
line  the  land  in  controversy  belonged  to  appellants,  they  should  find  for 
them.  This  instruction  is  inaptly  expressed,  and  as  to  the  appellee  errone- 
ous, because,  notwithstanding  his  contention  that  under  the  agreement  fts  to 
the  running  of  the  line  he  was  not  to  be  bound  by  the  act  of  Hodge  in  fixing 
-it,  unless  it  was  the  true  line  according  to  the  title  papers,  and  his  further 
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contention  that  the  line  as  fixed  by  Hodge  is  not  the  true  line  because  not 
run  by  the  title  papers,  the  instruction  in  effect  told  the  jury  that  they  could 
not  find  for  appellee  unless  they  believed  from  the  evidence  that  the  line  as 
run  by  Hodge  was  agreed  to  by  him  as  the  true  line,  and  that  the  land  in 
controversy  was  by  the  running  of  the  line  left  on  his  side  of  it.  In  other 
words,  no  matter  how  much  of  his  land  appellee  was  deprived  of  by  the  line 
as  established  by  Hodge,  or  how  incorrect  the  line,  the  jury  were  not  au- 
thorir^d  by  this  instruction  to  find  for  him  unless  he  agreed  that  the  line 
as  fixed  by  Hodge  was  the  true  line.  The  jury  were,  however,  authorized 
by  it  to  find  for  appellants  if  the  land  in  controversy  was  left  on  their  side 
of  the  line  established  by  Hodge  without  regard  to  the  correctness  or  incor- 
rectness  of  the  line.  This  instruction,  instead  of  l)eing  prejudicial  to  ap- 
pellants, was  highly  favorable  to  them. 

Instruction  No.  4,  asked  by  appellants,  mi^ht  properly  have  been  given 
by  the  court,  but  in  view  of  their  having  received  practically  the  same  thing 
through  iDstrnction  No.  8,  the  refusal  by  the  court  of  No.  4  was  not  preju  • 
dicial  to  appellants. 

Judgment  affirmed. 
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(Filed  October  21,  1904— Not  to  be  reported. ) 

New  trial— A  motion  for  a  new  trial  in  this  action  was  properly  overruled 
where  appellant  nought  to  make  it  appear  that  the  injury  resulted  from  an 
accident  other  than  the  one  complained  of,  but  the  affidavits  by  appellee  in 
resisting  the  motion  were  to  the  effect  that  the  former  accident  affect<^d  his 
right  arm  in<?tead  of  his  left  one,  and  it  was  for  injuries  to  the  left  shoulder 
for  which  the  judgment  was  rendered.  The  newly-discovered  evidence 
relied  on  is  noc  of  a  decisive  or  a  controlling  character,  and  would  not  neces- 
sarily have  a  preponderating  effect  on  the  trial  of  the  case. 

Henry  L.  Stone  for  appellant. 

Bennett  H.'  Young  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee  sought  to  recover  a  judgment,  and  did  recover  one  for  11,500, 
against  the  appellant  for  an  alleged  injury  to  his  left  shoulder,  which  re- 
sulted from  catching  his  foot  in  a  hole  in  an  iron  covering  over  the  gutter 
in  the  sidewalk  on  Frankfort  avenue,  between  Haldeman  street  and  Coral 
avenue,  in  the  city  of  Louisville.  He  averred  that  he  was  thrown  to  the 
street,  in  consequence  of  which  his  left  shoulder  was  dislocated  and  the  use 
of  hie  arm  has  been  greatly  and  permanently  impaired.  The  appellee  testi- 
fied that  tHe  accident  occurred  in  the  manner  averred  by  him.  His  son 
testified  to  the  same  facts,  who  claims  to  have  been  present  at  the  time  the 
injury  was  received.  There  was  evidence  tending  to  show  that  there  was  a 
hole  in  the  iron  gutter  as  claimed  by  appellee. 

The  appellant  seeks  to  reverse  the  judgment,  because  it  is  claimed  that 
the  court  and  jury  were  misled  by  his  testimony  on  the  trial  of  the  case; 
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that  instead  of  having  received  the  injuries  in  the  manner  and  at  the  plaoe 
fitated,  he  received  it  in  jumping  off  a  street  car  and  striking  his  shoulder 
against  a  car.  And  again,  in  stating  that  he  had  received  no  injury  to  bis 
left  shoulder  and  arm  prior  to  the  alleged  accident,  when  in  fact  he  had 
been  injured  and  crippled  in  that  arm  and  shoulder  for  many  years  prior 
thereto.  Upon  the  motion  for  a  new  trial  the  appellant  filed  affidavits  for 
the  purpose  of  sustaining  the  grounds  for  a  new  trial  based  upon  newly-dis* 
covered  evidence.  The  affidavits  of  Sweeney  and  Martin  were  fil€»d,  In  which 
it  was  stated  that  the  appellee  told  him  that  he  had  received  his  injury  when 
be  got  off  of  a  street  car  by  striking  his  shoulder  against  a  car,  and  that  the 
appellee  had  suffered  frum  the  injury  to  the  arm  or  shoulder  which  had 
been  received  prioi  to  the  accident  in  question.  Another  affidavit  was  filed 
which  tended  to  show  that  the  appellee's  left  arm  was  crippled  before  the 
time  of  the  dislooatinu  of  hU  shoulder.  On  this  motion  the  appellee  filed 
an  affidavit  of  a  party  who  had  not  testified  on  the  trial,  but  who  stated  that 
he  saw  the  appellee  fall  on  FranLfort  avenue  at  the  time  claimed  by  him. 
He  also  filed  several  atfidavlt.s,  in  which  it  was  made  to  appear  that  it  was 
his  right  arm  and  not  his  left  arm  that  was  crippled  previous  to  the  acci- 
dent in  which  his  left  shoulder  was  dislocated. 

The  decided  weight  of  the  evidence  presented  by  affidavit  on  the  motion 
for  a  new  trial  sustains  appt'llee's  claims,  and  clearly  shows  that  it  was  his 
right  and  not  his  left  arm  which  was  injured  before  the  accident  complained 
of.  And  these  affidavits  fully  explain  the  evidence  offered  by  appellant 
upon  the  motion  for  a  new  trial  which  tended  to  show  that  the  appellee's 
injury  existed  prior  to  the  accident  in  question.  While  Sweeney  stated  that 
the  apj)ellee  claimed  he  was  injuied  in  getting  off  of  a  car,  his  evidence  is 
overbalanced  by  the  statements  of  another  witness  (who  did  not  testify  en 
the  trial)  in  his  affidavit  that  ho  saw  the  appellee  fall  at  the  time  claimed 
by  him.  In  addition  to  that  the  appellee  and  his  son  testified  that  the  in- 
jury was  received  in  the  monner  averred  in  the  petition.  The  newly-die- 
covered  evidence  relied  upon  fur  a  new  trial  Is  not  of  a  decisive  or  control- 
ling character,  and  would  not  neces.sarily  have  a  preponderating  influence 
on  another  trial.  (Lambert  v.  Hicks,  15  Ky.  Law  Rep  ,  2iO;  Stout  v.  Adams 
Oil  Co.,  Ifl  Ky.  Law  liep.,  7.^8;  Johnson  v.  Slivers,  Uo  Ky.,  1.8;  Brommel  v. 
Clark,  G  Ky.  Law  Uep  ,  22^1 ) 

The  judgment  is  affirmed. 


NORTON'S    EXECUTORS  AND   TRUSTEES,  &c.  v.  CITY  OF  LOUIS- 
VILLE 

(Filed  October  25,  1904.) 

Wills— Taxation— Exemptions— By  the  will  of  W.  F.  Norton,  deceased, 
certain  real  estate  was  bequeathed  to  his  executors  for  the  benefit  of  the 
Baptist  Orphans'  Home,  to  be  held  by  them  for  five  years,  during  which 
time  it  should  be  converted  into  money  and  the  proceeds  paid  to  said  home* 
Held— That  snid  home  by  the  terms  of  its  charter,  under  section  170  of  the 
Constitution,  is  a  purely  public  charity,  and  not  employed  for  gain,  and 
while  the  beneficiary  is  not  given  the  immediate  care  and  control  of  the 
fund,  it  Is  the  equitable  owner  thereof,  and,  under  the  statute,  it  is  exempt 
from  taxation  in  the  hands  of  the  executors. 
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Hnrnphrey.  Hinea  &  Humphrey  for  appellants. 

Henry  L.  Stone  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Paynter. 

The  purpose  of  this  action  is  to  determine  whether  Ge<jrge  W.  Norton  and? 
John  W.  Barr,  Jr.,  as  executors  and  trustees  under  the  will  of  the  late  Wm. 
F.  Norton,  should  pay  the  taxes  xi-pon  certain  real   estate  in   the  city  of^ 
Louisville  which  was  the  property  of  the  testator  at  the  time  of  his  death. 
Sundry  bequests  were  made  by  the  testator,  and  the  pleadings  admitted  that, 
the  personal  estate  in  the  hands  of  the  executors  is  suflicient  to  meet  all  de- 
mands against  the  estate.     The  proceeds  of  the  real  estate  sought  to  be  taxed 
will  go  to  the  Louisville  Baptist  Orphans*  Home  by  the  terms  of  the  codicilr 
to  the  will  dated  April  2,  190:^.     It  reads  as  follows:  "Finnlly,  I  wish  said 
executors,  after  all  bequests  in  my  will  and  codicils  have  been  paid,  to  es- 
tablish a  trust  fund,  to  be  known  as  'The  Norton  Trust  Fund,'  the  trustees 
of  which   are  to   be  the  same   as  the  executors  named   in  this  will.     The 
duration  of  said  'trusfc  fund'  to  be  five  years  from  the  date  of  my  death;  in- 
which  five  years'  time   I  hope  they  will  be  able  to  dispose  of  all  my  real  es- 
tate hereinbefore  not  disposed  of,  wherever  the  same  may  be  found,  at  the- 
befit  cash  prices;  and  when  all  the  remainder  of  my  estate  has  been  reduced 
to  cash,  then    I  wifih   the  'trust  fund'  to  be  terminated  by  the  snid  trustees 
and  also  the  executors  of  this  will,  by  paying  all  the  gross  proceeds  of  said 
'trust  fund'  to  (first  settling  two  little  'trust  funds'  named   in   the  will  of 
Ann    E.  Norton— one   to   Charles  J.  Norton,  son   of   her  deceased   brother, 
Charles  J.  Norton;    the  other  to  Ann  Norton  Gaines,  the  granddaughter  of 
her  sijster,  Mary  F.  McCutcheon)  the  proper  authorities  for  the  'endowment 
fund'  of  the  Louisville  Baptist  Orphans'  Home." 

The  object  of  the  Louisville  Baptist  Orphans'  Home  is  stated  in  the  orig- 
inal charter  in  language  as  follows:  "The  object  of  this  corporation  shall  be- 
to  procure  the  control  of  orphans  and  destitute  children  of  Baptist  parents^ 
and  of  such  other  destitute  and  helpless  children  as  the  managers  may  think 
proper  to  receive,  fop  the  purpose  of  supporting  and  educating  them  in  an- 
institurion  to  be  prepared  and  provided  for  that  purpose  by  said  managers; 
or,  when  deemed  best  in  any  case,  to  secure  any  such  child  a  home  and  edu- 
cation outside  of  said  institution,  as  more  fully  hereinafter  txpress^ed." 

By  the  terms  of  the  charter  it  is  exempt  from  taxation,  and  it  is  likewise, 
exempt  under  the  terms  of  section  170  of  the  present  Constitution  as  con- 
strued by  this  court  in  several  canes.     It  is  purely  a  public  charity  and  not- 
employed  for  gain.     (Trustees  of  Kentucky  Female  Orphan  School  v.  City 
of  Ix)ui.sville,  100  Ky.,  470;  City  of  Louisville  v.  Southern  Baptist  Theolog- 
ical  Seminary,  100   Ky.,  506;  City  of   Louisville  v.  Board   of  Trustees,    lOO. 
Ky.,  518.)    Other  cases  of  this  court  are  to  the  same  effect.     In  fact   it  is. 
Dot  argued  that  if  the  property  sought  to  be  taxed  had  In  en  converted  inta, 
money  and  paid  over  to  the  Louisville  Baptist  Orphans'  Home,  or  if  it  owned 
the  property,  it  would  be  required  to  pay  taxes  upon  it.     So  the  question  is,. 
is  the  property  subject  to  tax  while  in  the  hands  of  the  trustees  under  the. 
will?    Because  the  testator  provided  that  the  trustees  should  dispose  of  the 
UDdevised  real  estate  within  five  years  from  his  death,  and  that  the  "trus*^ 
fund**  should  continue  for  that  period  of  time  before  being  turnid  over  to^ 
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Hhe  Orphana'  Home,  it  is  coDtended  that  the  real  estate,  although  it  is  ad- 
mitted that  its  proceeds  and  inoome  will  go  to  it,  should  be  taxed.  While 
the  beneficiary  of  the  trust  fund  is  not  given  the  immediate  care  and  con- 
trol of  it,  it  is  the  equitable  owner  of  it,  and  it  could  not  rightfully  he 
-diverted  to  any  uses  or  purposes  other  than  those  deiignated  by  the  testator. 
If  the  condition  required  it,  the  beneficiary  could,  by  appropriate  proceed- 
ings, rescue  the  fund  from  any  misappropriation  of  it.  It  is  the  owner  of 
the  fund,  though  temporarily  controlled  by  others.  While  Norton  and  Barr 
-are  designated  as  trustees  under  the  will,  still  they  are  the  trust^ses  for  the 
beneficial  owner.  They  are  accountable  to  it  for  the  management  of  the 
property  and  the  execution  of  the  trust.  The  practical  effect  of  the  provision 
*t>f  the  will  under  consideration  is  that  the  fund  is  given  to  the  Orphans' 
Home,  but  it  is  to  be  managed  foi  it  for  the  specified  time  by  the  trustees 
named  by  the  testator.  If  the  Income  from  the  property  or  from  its  proceeds 
'were  to  go  to  another  during  the  five  years,  then  it  would  be  very  olear  that 
'the  property  or  fund  should  be  taxed  during  that  period.  When  one  is  the 
"equitable  owner  of  property  and  is  entitled  to  the  income  from  it,  he  has 
the  enjoyment  of  every  benefit  that  could  come  to  any  one  who  might  own 
^the  property.  To  hold  that  the  property  should  be  taxed  because  it  is  oon- 
^trolled  by  others  than  the  trustees  of  the  Orphans*  Home  for  a  specified 
-period,  is  giving  effect  to  the  shadow,  and  not  the  substance,  of  things. 

Section  402:),  Kentucky  Statutes,  reads  as  follows:  **The  holder  of  the 
legal  title,  and  the  bolder  of  the  equitable  title,  and  the  claimant  or  bailee 
In  possession  of  the  property,  on  the  16th  ot  September  of  the  year  the  assess- 
ment is  made,  shall  be  liable  for  taxes  therecm;  but,  as  between  themselves, 
•it  shall  be  the  duty  of  the  holder  of  the  equitable  title  to  list  the  property 
and  pay  the  taxes  thereon,  whether  the  property  be  in  possession  or  not  at 
^he  time  of  the  payment. " 

This  court  in  City  of  Lexington  v.  Fishback's  Trustee,  109  Ky.,  770,  held 
-that  it  was  the  duty  of  the  equitn')le  owner  to  list  it  fur  taxation  and  pay 
the  taxes  thereon.  It  was  also  decided  In  the  same  case  that  the  residence  of  the 
'beneficial  owner  of  personal  property  held  by  a  trustee  is  the  situs  of  the  prop- 
"^rty  for  taxation.  (Boske,  Sheriff  v.  Security  Trust  and  Safety  Vault  Co., 
Adm'r,  32  Ky.  Law  Bep.,  182.)  These  cases  show  that  it  is  the  situation  of, 
'«r  the  chanicter  of,  the  beneficial  owner,  not  of  the  legal  title  holder,  which 
^eterminoR  the  question  of  taxation  The  doctrine  of  Spaulding,  M.  C.  v. 
Commonwealth.  Si  Ky.,  1-J5,  and  Youtsey,  Receiver,  &c.  v.  Commonwealth. 
82  Ky.  Jjfiw  Kep.,  19<)4,  does  not  apply  to  the  facts  of  this  case.  In  the 
Spalding  case  the  fund  In  the  hands  of  the  master  commissioner  belonged 
to  heirs,  and  was  for  distrltutlon.  and  until  the  end  of  the  litigation  no  one 
xould  tell  what  portion  each  would  recover,  therefore,  neither  could  tell  what 
^amount  to  list  for  taxation,  hence  the  court  held  thn  fund  should  be  listed 
<or  taxation  by  the  master  cominissloner.  In  Youtsey,  Receiver  v.  Com- 
monwealth the  fund  belonged  to  creditors,  but  it  could  not  be  told  what 
«ach  would  receive  until  the  final  order  of  distribution,  and  the  rule  Id  the 
Spalding  case  was  held  to  apply.  In  the  ctise  at  bar  it  is  admitted  that  the 
-entire  proceeds  of  the  property  sought  to  be  taxed,  and  the  income  arising 
therdfr3in,  will  go  to  the  Orphan-i'  Hjin^  under  tha  will.  Incur  opinion  the 
4^rop3rty  is  exempt  from  taxation. 

-The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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LOUISVILLE  ROCK  CO..  &o.  v.  CAIN  &  RAHM. 
(Filed  October  28.  1904— Not  to  be  reported.) 

1.  Deposition— Where  it  appears  that  a  deposition  was  talsen  by  appellantft:^ 
a  year  and  a  half  after  the  issues  had  been  formed,  and  that  on  the  day  they- 
took  his  deposition  they  desired  to  ask  the  witness  questions  which  the  ex- 
an[iiner  refused  to  allow,  and  upon  beinf?  granted  leave  to  retake  the  deposi- 
tion,   did  not   do   so,  and   made   no  statement  as  to  what  they  expected  to. 
prove,  it  was  error  for  the  court  to  submit  the  case  for  trial. 

2.  Depositions— Where  the*  oertlflcat«  of  the  oflflcer  who  took  the  depoRltioxv 
does  not  Fhow  that  the  answers  of  the  witness  were  read  to  him  and  not, 
signed  by  him  as  required  by  the  Code  of  Practice,  eighteen  days  were  suffi  - 
oient  time  to  have  these  errors  corrected,  and  not  being  corrected  in  that. 
tinne  an  exception  to  the  deposition  was  properly  sustained. 

3.  Evidence — ^Where  the  contract  between  the  parties  showed  appellants, 
were  partners,  and  the  preponderance  of  evidence  taking  upon  the  trial  was. 
to  the  effect  that  they  were  partners,  the  view  of  the  chancellor  that  they,' 
were  is  sustained. 

R.  L.  Colston  for  appellants. 

Chas.  H.  Taylor  for  apiiellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellees  brought  their  action  in  the  lower  court  against  the  apne)-. 
lants,  B.  L.  Colston,  James  Green,  William  Bryant.  B.  N.  Pfeiffer  and: 
Margaret  Bryant,  whom  they  charged  were  partners,  doing  business  as  th&. 
Louisville  Bock  Co. 

Appellees  alleged  that  they  were  machinists,  materialmen,  supplymen,  en-, 
gaged  as  such  in  the  city  of  Louisville,  and  as  such  they  furnished  appel- 
lants ]aix)rand  material  in  repaiiing  an  engine  and  other  machinery  Fit^nted 
In  the  structure  or  building  upon  a  tract  or  parcel  of  land,  the  property  of^ 
appellants,  or  some  of  them.  This  piece  of  land  was  described  in  the  peti- 
tion, and  they  also  alleged  that  within  six  months  after  the  labor  and  ma- 
terial were  furnished,  their  claim,  which  amounted  to  a  balance  of  1240.71, 
was  filed  in  the  county  clerk *s  office,  as  required  by  statute,  for  the  purpose, 
of  retaining  their  lien  on  the  real  estate  as  the  statute   provides. 

The  appbllauts.  Colston  &  Green,  filed  their  joint  answer,  denying  that 
they  were  members  of  this  partnership;   the  other  appellants  filed  a  joint 
answer,  by  which,  in  a  general  way  only,  they  controverted  the  amount  of 
the  account  (except  one  Item)  in  this  way :  They  alleged  that  the  appellee. 
agreed  to  perform  the  labor  within  two  days'  time,  but  that  they  failed  to. 
comply  with  this  agreement  and  it  took  them  ten  or  twelve  days  to  do  the^ 
work ;  that  if  they  had  performed  the  contract  as  they  agreed  the  cost  woulcl 
not  have  exceeded  about  |170,  and  this  difference,  together  with  the  loss  of 
the  use  of  the  machinery  for  the  eight  or  ten  days  damaged  them  in  the  sum 
of  1500.    The  excepted  item  referred  to  in  the  account  was  a  pump  for  which 
was  charged  the  price  of  $40.    They  alleged  that  they  received  this  pump. 
nnder  a  contract  that  if  it  was  not  a  good  and  serviceable  pump  they  were^ 
to  have  the  right  to  return  it;    that  it  proved  to  be  worthless,  and  they- 
ceased  to  use  it  and  notified  appellees  that  it  was  there  subject  to  their  ordei> 
or  disposal. 
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Appellees,  by  reply,  traversed  all  these  alle|i;atloD8.  Many  depositions 
^ere  taken  by  the  parties,  the  case  was  tried  and  the  court  found  in  faYor 
K)f  the  appellees  for  the  full  amount  of  their  claim  against  all  the  appellants, 
and  enforced  appellee's  lien  on  the  real  estate. 

The  appellants  sn/i^gest  several  errors  as  reasons  why  the  judgment. of  the 
lower  court  should  be  reversed.     The  first  was  the  action  of  the  court  in 
overruling  their  exceptions  to  the  deposition  of  James  II.  Saunders,  taken 
on  behalf  of  thn  appellees.     It  appears  in  the  record  that  all  the  appellants, 
except  R.  L.  Colston,  filed  this  exception.    It  appears  from  the  notice  that 
Colscon  alone  was  served,  and  it  also  appears  from  the  deposition  of  Saunders 
that  his  te:jtiinony  affected  only  Colston,  and  did  not  affect  the  other  appel- 
lants in  any  way.     We  think  that  the  court  properly  overruled  this  excep- 
tion.    They  say  the  court  err^d   in   submitting  the  case  for  trial  before  they 
'xiould  Ft^take  the  deposition  of  Walter  C.  Graves.     We  ore  of  the  opinion  that 
-the  court  did  not  err  in  this  mntt-er.     The  record  shows  that  appellants  took 
the  deposition  of  Graves  on   the  22d  of  May,  1902,  about  a  year  and  a  half 
after  the  issues  had  been  formed.     It  also  appears  that  on  the  day  on  which 
they  took  his  deposition  that  they  desired  to  a.<«k  h4m  other  questions  which 
the  examiner  refused  to  allow.     They  took  no  steps  to  get  leave  from  the 
tsourt  t3  retake  until  the  19th  of  June.     The  court  granted  the  request,  and 
the  case  was  submitted  for  trial  on   the  7th  of  July,  and  they  had  not  then 
retaken  the  depositions.     Graves'  deposition  covered  twenty-eight  pages  of 
"typewrltDen   mitter.     As  appears  from    the  record   the  appellants   did  not 
make  any  statement,  either  orally  or  in  writing,  as  to  what  they  expected 
to  prove  by  this  witness  in  addition  to  what  he  had  already  stated.    They 
>alsj  complain  that  the  court  erred  in  sustaining  the  exceptions  of  appellees 
'to  th^  (L>pj3ltion  of  Thomas  Furguson  taken  on  their  behalf. 

The  r<^0')rd  shows  that  this  deposition  wa.s  taken  on  the  18th  of  June,  1902, 

some  eighteen  days  before  the  case  was  submitted  for  trial.    The  certiScate 

of  the  otHoer  who  took  the  deposition  does  not  show  that  the  answers  of  the 

witness   to  the  questions  were  read  to  the  witness,  and  the  deposition  shows 

^hnt  it  wis  not  signed  by  him,  as  required  by  the  Code  of  Practice.    They 

^claim   that  the  court  did  not  give  thefn  time  to  have  these  errors  correx'ted. 

The  record  shows  that  the  witness,  the  officer  who  took  the  deposition,  and 

>all  the  pirties  to  the  action  resided  in  the  city  of  Louisville,  and  we  are  of 

<the  opinion  th\t  eightet^n  days  was  sufflcient  length  of  time  to  have  these 

errors  orreoted.     And  If  read  the  case  was  sJlll  with  appellees. 

Their  next  contention  is  that  the  court  erred  in  holding  that  then ppel Ian ts, 

R.  L.  Colston  and  James  Green,  were  members  of  the  firm  doing  business  as 

the  Lonidville  Rock  Co.    The  written  contract  between  all  the  appellanCB 

shows   in   effect  tluit   they  jvere   partners.     (Howe  v.  Dupoyster,  8  Ky.  LdW 

Rep.,  620;  21  Ky.  Law  Kep.,  78. )    And  in  addition  the  preponderance  of  the 

oral  testimony  shows  that  they  were  partners,  and  that  Colston  contracted 

with   these  appellees  to  perform    this  labor  and  furnish  the  material,  and 

promised  them  that  they  should  be  paid  therefor.     We  deem  it  unnecessarj 

And  unprofitable  to  refer  to  the  evidence  in  detail,  but  it  is  suflSdent  to  saj 

%hat  the  evidence  fully  su.'^tains  the  conclusion  of  the  chancellor. 

Judgment  affirmed. 
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SAUNDERS  V.  HAMILfON.  &o. 
(Filed  October  28,  1904— Not  to  be  reiwrted. ) 

1.  Lands — Dower— Where  the  husband  of  appellant  and  one  Carrioo  ex- 
changed lands,  but  appellant  did  not  join  in  the  conveyance,  she  is  not  en- 
titled to  dower  in  both  tracts,  owning  as  she  does  the  greater  part  of  the 
land  received  from  Carrico  in  the  exchange.  Moreover,  the  proof  shows 
that  the  hunband  furnished  the  money  with  which  he  purchased  the  land  in 
oontrovergy  after  its  sale  for  a  purchase  money  debt  of  his  vendor  by  the 
commissioner. 

2.  Same— Where  a  widow  claims  dower  in  land  which  her  husband  con- 
veyed in  his  lifetime,  she  should  not  Ix;  permitted  to  recover  upon  a  doubt- 
ful right.  She  should  be  required  to  make  out  a  clear  case.  Where  the 
grantor  has  conveyed  with  covenant  of  general  warranty  to  the  party  against 
whom  or  his  vendees  the  whiow  is  claiming,  and  she  is  in  possession  of  an 
estate  from  her  husband  worth  more  than  the  dower  claim,  the  law  rejects 
her  claim,  thus  avoiding  circuity  of  action. 

J.  W.  Lewis  and  C.  C.  Fairleigh  for  appellant. 

J.  Morgan  Bichardson  for  appellees. 

Appeal  from  Meade  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunu. 

This  is  an  appeal  from  a  judgment  denying  the  appellant  the  right  to 
dower  in  lands  now  in  possession  of  and  claimed  co  be  owned  by  the  appel- 
lees. The  history  of  the  matter  in  brief  is  as  follows:  William  R.  Saunders, 
the  husband  of  appellant,  was  the  owner  of  a  tract  of  land  in  Meade  county 
containing  250  acres.  In  the  month  of  January,  lho7,  he  made  a  trade  and 
exchange  of  lands  with  one  James  Carrico.  Carrico  received  his  tract  of 
land  at  the  price  of  |2,600.  Saunders  received  from  Carrico  a  tract  of  land 
of  368  acres  in  the  same  county  at  the  price  of  $3,600.  Saunders  executed  to 
Carrico  live  notes  for  fiOO  each,  due  annually.  Carrico  executed  to  Saunders 
a  bond  for  title,  agreeing  to  convey  when  all  the  purchase  money  was  -paid, 
Saunders  prepared  a  deed  for  himself  and  wife  to  sign,  conveying  to  Carrico 
the  250  acres,  which  he  signed  and  acknowledged,  but  his  wife,  the  appel- 
lant, failed  to  sign  and  acknowledge  it.  Appellant's  husband  died  in  the 
year  liOland  she  brought  this  action  against  these  appellees  to  recover  dower 
in  that  part  of  the  250  acres  which  these  appellees  own  as  the  remote  vendees 
of  Carrico,  the  part  which  they  own  being  about  160  acres. 

The  appellees  filed  an  answer  controverting  her  claim  for  dower,  stating 
several  reasons  why  she  was  not  entitled  to  dower,  but  we  deem  it  necessary 
to  notice  only  one  of  them,  and  that  is  their  claim  that  she  is  not  entitled  to 
dower  in  the  land  conveyed  to  Carrico  for  the  reason  that  she  now  owns  the 
greater  portion  of  the  land  received  from  Carrico;  that  she  is  not  entitled  to 
dower  in  both  tracts.  She  replied  and  stated  that  her  husband  did  not  own 
a  foot  of  land  at  the  time  of  his  death;  that  Carrico,  in  the  sale  to  her  hus- 
band, warranted  the  land  free  of  incumbrance.  She  stated  that  after  her 
husband  bad  paid  the  $1,000  due  to  Carrico,  he  (her  husband)  found  that 
the  title  to  the  land  was  in  the  heirs  of  one  H.  L.  Board,  and  he  brought 
suit  against  the  heirs  and  executors  of  Board  and  Cariico  for  a  conveyance. 

Board*6  executors  answered  in  that  kuU  and  claimed  that  there  was  a  large 
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sum  due  on  the  purchase  piicefrom  Carrioo.  Carrico  and  Board's  execnton 
litigated  that  question,  and  the  court  finally  determined  and  adjudged 
that  Carrico  still  o^ed  on  the  purchase  price  the  sum  of  §520.61,  and  ssaTO 
judgment  on  behalf  of  Board's  executors  for  that  sum,  and  directed  that  the 
lien  be  enforced  and  the  land,  or  so  much  of  it  as  was  necessary  to  pay  that 
sum  and  costs,  be  sold.  The  commissioner  made  a  sale  of  the  land,  less  100 
acres  which  Saunders  and  wife  had  previously  conveyed  to  one  Teare,  and 
one  Herndon  became  the  purchaser  for  the  amount  of  this  judgment,  inter- 
est and  costs.  The  report  of  sale  was  confirmed,  and  a  writ  of  poseesHlon 
was  awarded  him,  but  was  never  executed.  Herndon  sold  and  conveyed  U> 
one  Kendall,  and  Kendall,  on  the  31st  of  Deoemlier,  1874,  conveyed  this  land 
to  appellant  for  the  recited  consideration  of  1683.76,  and  she  claims  the  land 
in  her  own  right. 

Appellees,  by  rejoinder,  traversed   the  material  allegations  of  the  reply, 
and  alleged   that  the  purchase  price  was  paid  to  Kendall  by  William  B. 
Saunders.    This  the  appellant  denies.    Appellant  was  seventy-one  years  of 
age  when   she  gave  her  deposition.     She  stated   that  she  paid  Kendall  with 
means  she  had  received  from  her  father's  estate,  but  she  did  not  state  when 
her  father  died,  nor  how  much  she  received,  nor  from  whom   or  when  nor 
where  her  father  lived  when  he  died.    She  was  asked  if  Herndon  dispossessed 
her  and  her  husband  after  he  became  the  purchaser,  and  she  answered  that 
he  did  not;  that  a  good  Samaritan  furnished  them  the  money  to  redeem  the 
land  from  him.     She  stated   that  they  did  not  p:iy  Herndon  any  rent,  but 
stated  that  *'we  paid   him  interest."    She  was  asked   if  they  paid  Kendall 
any  rent  after  he  bought  it,  and  she  answered,  '*no.  we  paid  him  interest 
until  we  redeemed  It."    It  also  appears  in  the  record  that  her  husband  re- 
covered of  Carrico  a  judgment  for  the  amount  which  Board's  executors  had 
asserted  and  recovered  as  a  Hen  upon  the  land,  together  with  the  attorney's 
fees  and  costs.    The  appellant  was  asked   in   her  deposition   why  they  did 
not  pay  Kendall  for  the  land  with  the  money  collected  from  Carrico  on  this 
judgment,  and  she  answered  that  they  did  not  get  it;  that  one  Walker  col< 
lected  that  money  and  spent  it.    The  record  in  this  case  shows  a  receipt  exe- 
cuted by  W.  B.  Saunders,  alone,  for  1766  in  full  of  the  judgment  againei 
Carrico,  and  this  receipt  was  executed  by  Saunders  on  the  16th  of  December, 
1874,  just  six  days  previous  to  the  conveyance  by  Kendall   to  appellant 
From  this  it  is  certain  that  appellant  was  mistaken  when  she  said  that  they 
did  not  have  that  money  at  that  time. 

In  view  of  these  facts,  and  the  further  fact  that  appellant  and  her  husband 
joined  in  a  conveyance  of  100  acres  of  this  land,  received  from  Carrico,  to 
one  Teare  and  conveyed  another  gmall  piece  to  another  party,  we  are  of  the 
opinion  that  it  would  be  inequitable  to  sustain  her  claim  against  the  appel- 
lees, as  it  is  evident  that  Herndon  and  Kendall,  the  good  Samaritan,  ad- 
vanced  for  appellant's  husband  the  money  and  held  this  land  in  their  nameSr 
as  friendly  acts,  until  W.  R.  Saunders  was  able  to  collect  his  judgment 
against  Carrico. 

Where  a  widow  claims  dower  in  the  land  which  her  husband  has  conveyed 
in  his  lifetime  she  should  not  be  permitted  to  recover  upon  a  doubtful 
right ;  she  should  be  required  to  make  out  a  clear  case.  Where  the  grantor 
has  conveyed  with  covenant  of  general  warranty  to  the  party  against  whom 
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or  his  vendees  the  widow  le  claiming,  and  she  is  in  possession  of  an  estate 
from  her  husband  worth  more  than  the  dower  claim,  the  law  rejects  her 
claim,  thus  avoldlnK  circuity  of  action.  (9  Dana,  181;  86  Ky.,  689;  82  Ky. 
Law  Bep.,  902;  3  Dana,  688. ) 

It  appears  that  the  husband  conveyed  to  Garrlco  by  deed  of  general  war- 
ranty, and  that  she  received  from  her  husband  an  estate  of  greater  value 
than  her  dower  interest  in  the  land  in  the  possession  of  these  appellees. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed. 


BRAIN,  &c.  V.  BAILEY,  &c. 
(Filed  October  28,  1901— Not  to  be  reported.) 

1.  Lan da—Conveyances— In  thlg  .action  the  land  in  controversy  was  con- 
veyed in  trust  for  Nancy  Brain.  The  conveytince  passed  the  fee  to  the  land. 
She  was  the  sole  benelioiary  and  the  equitable  owner,  and  a  conveyance  by 
her  and  her  husband  to  appellants  vested  them  with  complete  title. 

8.  Same— Construction  of  statutes— By  the  enactment  of  the  married 
woman's  act  of  1884  all  the  property  owned  by  married  women  became  sep- 
arate estate,  and  in  the  revision  of  the  Kentucky  Statutes  the  act  of  1868, 
providing  for  the  joining  by  the  trustee  of  the  wife  in  the  conveyance  of 
herself  and  her  husband,  was  omitted. 

James  £.  Clark  for  appellants. 

A.  W.  Young  and  Reuben  Gudgell  &  Son  for  appellees. 

Appeal  from  Rowan  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  29th  of  February,  1868,  G.  F.  Green  and  wife,  in  consideration  of 
$860,  conveyed  a  small  tract  of  land,  supposed  to  contain  about  three  acres, 
situated  in  Rowan  county,  on  the  Licking  river,  to  John  W.  Brain  in  trust 
for  Nancy  Bmin.  Nancy  Brain  was  the  mother  of  John  W.  Brain,  and  the 
wife  of  James  M  Brain,  and  shortly  after  the  purchase  of  the  lot  she  and 
her  husband  took  possession  of  and  occupied  the  proptTty.  John  W.  Brain 
died  in  July,  1876,  but  prior  to  his  death  he  sold  and  conveyed  to  C.  W. 
Honaker  and  James  Cary  about  two  acres  of  the  land  covered  by  the  convey- 
ance of  Green  and  wife.  Afcer  the  death  of  the  trustee  Nancy  Brain  and 
her  husband  sold  and  conveyed  a  port  of  the  remainder  of  the  lot  to  Floyd 
Tolliver.  Tolliver  conveyed  the  part  so  sold  to  him  to  one  Blair,  and  Blair 
sold  and  conveyed  to  the  appellant,  Henrietta  Green.  Another  part  of  the 
lot  was,  after  the  death  of  the  trustee,  sold  and  conveyed  by  ^ancy  Brain 

and  her  husband  to  Thomas  and McClanahan,  who  afterwards  sold 

and  conveyed  it  to  Lewis  Emery,  Jr.  They  also  sold  the  remainder  of  th& 
lot  to  L«wi:!  Emery,  Jr.  J.  M.  Brain,  the  husband  of  Nancy  Brain,  died  in 
1886,  and  in  April,  1888,  after  the  death  of  her  husband,  Nancy  Brain  sold 
and  conveyed  another  part  of  the  lot  to  the  appellant,  A.  M.  Brain.  Nancy 
Brain  died  intestate  on  tne  88d  of  December,  1894.  and  on  the  22d  cf  Janu- 
ary, 18)4,  the  appellants,  two  of  her  children,  brought  this  action  against 
the  other  heirs  at  law   and  parties  in  possession  under  the  conveyances  from 

vol.  25—54 
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Nancy  Brain  and  J.  M.  Brain,  in  which  they  allege  that  their  deceased 
mother  only  had  a  life  estate  in  the  property,  and  that  at  her  death  it  de- 
scended to  her  children  and  heirs  at  law;  and  that  her  deeds  were  ineffectual 
to  convey  any  greater  interest,  and  aeked  for  a  stile  of  the  property  and  the 
division  of  the  proceeds  of  such  sale  among  her 'heirs  at  law.  The  defend- 
ants answered,  claiming  that  Nancy  Brain  was  the  equitable  owner  of  the 
property  conveyed  by  her;  and  that  her  deeds  passed  a  perfect  title  to  her 
vendees.  The  pleadings  being  made  up,  it  was  adjudged  by  the  trial  court 
that  Nancy  Brain  had  only  a  life  estate  in  the  property  and  that  her  con\ey- 
ance  to  Lewis  P]mery,  Jr.,  McClanahan,  Thomas^  A.  M.  Brain  and  Floyd 
Tolliver  only  passed  to  them  the  use  of  the  property  during  her  life,  and 
that  at  her  death  the  fee  simple  vested  in  her  heirs  at  law.  But  the  court 
further  adjudged  that  the  vendees  of  Nancy  Brain  should  be  reimbursed  for 
the  purchase  money  paid  ijy  them  for  the  property  and  the  value  of  their 
Improvements  thereon  offset  by  a  reasonable  rent  of  the  property,  and  the 
defendants  have  appealed. 

It  is  hard  to  understand  upon  what  theory  the  judgment  of  the  trial  court 
is  based.     If  Nancy  Brain   only  had  a  life  estate  in   the  property  sold  and 
conveyed  by  her,  her  vendees  acquired  by  their  purchase  no  greater  interest, 
and   they  were  not  entitled   to  have  refunded  to  them  their  purchase  money 
or  the  value  of  the  improvements  placed  by  them  upon  the  land.     But,  as  a 
matter  of  fact,  there  is  notbin;^  in  the  conveyance  made  by  Green  and  wife 
in  1868    which   liniils  the  interest  of  Nancy  Brain  in  the  property  conveyed 
to  a  life  estate.     On  the  contrary,  that  conveyance  passed  the  complete  fee 
simple  title  to  the  property  to  John  W.  Brain  in  trust  fur  Nancy  Brain.    She 
was  the  sole  beneficiary  of  this  conveyance,  and  the  equitable  owner  of  the 
property.     John  W.  Brain  was  only  the  dry  title  holder,  without  pecuniary 
interest  or  power  to  sell  or  convey  same  unless  the  beneficiary,  Nancy  Brain, 
and  her  husband  united  therein.     In  the  early  case  of  Whitfiker  v.  Blair,  26 
Ky.,  2;iO,  this  court  decided    that  a  conveyance  by  a  liusl)and  and  wife  of 
land  conveyed  to  a  trustee  for  the  separate  use  of  the  wife  was  ('ffectual  to 
pass   the   title   of  the  wife  in  the  truHt  estate  without   the  trustee  uniting 
therein.     The  doctrine  of  this  case  was  reaffirmed   in   Ship  v.  Bowmar  & 
Freeman,  44  Ky.,  163,  and  it  was  held  that  a  feme  covert  to  whose  separate 
use  land   had    betn  conveyed  to  trustee  might,  in  connection  with  her  hus- 
band, convey  her   interest  therein  without  the   trustee  uniting  therein.    In 
1868,  the  general   assembly,  by  statute,  provided   that  "separate  estate  and 
trust  estate  conveyed  or  devised  to  married  women  may  he  sold  and  conveyed 
in  the   Siiuie  manner  as   if   such  esUite   had   been  conveyed  or  devised  abso- 
lutely, if  there  be  nothing  in  the  deed  or  will  under  which  they  were  held 
forbidding  same,  and   if   the  husband  and  trustee,  if  there  be  one,  unite  in 
the  conveyance.     But  her   interest  shall   be   the  same   in   the  proceeds  as  it 
was  in  the  estate."    (Section  17,  article  4,  chapter  52,  General  Statutes.) 

This  statute  was  in  force  at  the  date  of  all  the  conveyances  made  by  Mr& 
Brain  and  her  husband.  The  question  was  again  befoie  this  court  in  Benley  v. 
Curtis,  &c.,  13  Ky.  Law  Bep.,  703,  and  it  was  decided  that  when  land  was  held 
in  trust  for  a  married  woman  her  deed  and  that  of  her  husband  conveyed  her 
equitable  right  thereto,  although  the  trustee  did  not  unite  in  the  deed.  By 
the  enactment  of  the  married  woman's  act  in  1894,  all  the  property  owned 
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by  married  women  became  separate  estate,  and  In  the  revision  of  the  lawi 
in  the  Kentucky  Statutes  the  act  supra  was  omitted.  We  are,  therefore,  of 
the  opinion  that  appellants  were,  by  the  deed  executed  to  them  by  Nanoy 
Brain  and  her  husband  during  his  life  and  by  Nancy  Brain  after  his  death, 
Tested  with  the  complete  fee  simple  title  to  the  property. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded*  with 
instruction  to  dismiss  the  plaintiff's  petition. 


DURR,  &c.  V.  DURR,  &c. 

(Filed  October  38,  1904— Not  to  be  reported.) 

Dc»cedent'B  estate— Settlement— Claiming  set-off— In  an  action  for  the 
settlement  of  decedent^s  estate  claims  were  filed  by  appellees  for  services  in 
taking  en  re  of,  nursing,  etc.,  of  decedent,  the  claimants  being  the  son  and 
daughter  in  law  of  di'cedent.  Held— That  the  son  having  lived  on  decedent's 
firm  for  seven  years  prior  to  his  death,  under  an  agreement  to  support  him, 
and  without  paying  any  rent,  bis  claim  of  I50()  should  not  be  allowed.  So 
much  of  the  claim  of  the  son's  wife  as  was  for  domestic  service  rendered  in 
her  husband's  household  should  not. have  been  allowed,  but  for  extraordinary 
menial  services  to  decedent  in  the  last  year  of  his  life  she  ought  to  be  com- 
pensated. 

Robert  C.  Simmons  and  Rardln  &  Rardin  for  appellants. 

Walker  C.  Hall  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Appellants  and  appellee,  R.  F.  D;irr,  are  the  children  and  heirs  at  law  of 
H.  Durr,  who  died  Septemlx?r  18,  18:8. 

He  left  a  farm  of  151  acres  in  Kenton  county  upon  which  he  was  living 
with  the  appellees,  R.  F.  and  Mary  Durr,  at  the  time  of  his  death.  The 
little  personal  propertj  left  by  the  intestate,  which  consisted  of  an  insignifi- 
cant sum  of  money,  went  by  consent  of  the  heirs  into  the  hands  of  appel- 
lant, C.  Durr,  with  the  agreement  that  it  should  be  used  in  paying  the  costs 
-of  an  nnii^abie  suit  brought  by  them  in  the  county  court  for  a  partition  of 
the  farm  left  by  their  father.  There  being,  as  supposed,  no  debts  owing  by 
the  Intestate,  It  was  agreed  among  the  heirs,  including  appellee,  R.  F. 
Dorr,  that  the  appointment  of  an  administrator  was  unnecessary.  Not- 
withstanding this  agreement  the  appellee,  R.  F.  Durr,  more  than  a  year 
thereafter,  had  himself  appointed  administrator  of  his  father's  estate,  and  at 
■once  instituted  this  action  as  such  administrator  for  the  ostensible  purpose 
of  settling  the  estate. 

The  petition  mentions  but  two  debts  alleged  to  be  owing  by  the  estate, 
one  of  $500,  held  by  the  administrator,  and  the  other  of  11,000  going  to  his 
wife,  the  appellee,  Mary  Dnrr,  the  claim  of  the  husband  being  as  alleged  for 
labor  done  and  personal  care  rendered  for  and  to  the  intestate  from  April' 
1,  1891,  to  September  19,  IsOS,  inclusive,  and  that  of  the  wife  for  washing 
of  the  intestate's  clothing  and  care  and  nursing  of  him  for  and  during  the 
«ame  time. 

The  case  wna  [preferred  to  a  commissioner  to  report  the  liabilitie.s  of  the 
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estate,  and  his  report  ooDtained  on]j  these  two  claims,  which  were  allowed 
in  full.  All  exceptions  filed  by  the  appellants  to  the  report  were  overriiled 
by  the  coait,  and  judgment  was  rendered  declaring  them  payable  out  of  the 
estate,  and  there  being  no  personal  estate,  the  judgment  directed  a  sale  of 
the  land  left  by  decedent  for  their  payment,  which  had  in  the  meantime- 
been  partitioned  nmong  the  heirs;  that  is,  the  land  was  ordered  sold  to  pay 
six-sevenths  of  these  debts,  or  $1,885  68,  the  court  holding  that  one-Gexenth 
of  the  land,  which  was  the  interest  inherited  by  K.  F.  Durr  himself,  and  by 
him  conveyed  to  his  brother,  the  appellant,  G.  Darr,  on  the  day  of  the  in- 
testate's  death,  was  not  liable  for  the  debts. 

It  appears  that  the  intestate  was  78  years  of  Age  at  the  time  of  his  death; 
his  health  was  poor  for  some  time  before  he  died.  The  precise  time  of  hlff 
being  in  this  condition  was  in  controversy,  but  the  weight  of  the  evidenoe- 
is  to  the  effect  that  he  was  very  feeble  for  a  year  before  his  death,  and  that 
during  that  time  he  required  and  was  given  by  appellees  unusual  care  and 
attention;  especially  was  this  true  of  his  last  illness  of  several  days,  during 
which  he  was  bedridden  and  helplesp.  Much  of  the  time  during  the  last 
year  of  his  life  he  had  little  control  of  his  bowels  and  urinary  organs,  for 
which  reason  his  person  required  extraordinary  attention  and  his  clothing 
and  bed  clothing  frequent  washing. 

It  appears  that  some  years  before  his  death  the  intestate  appointed  his 
son,  Thomas  Durr,  his  agent  or  attorney  in  fact  to  care  for  him  and  his 
property,  and  by  arrangement  between  the  ngent  and  the  appellee,  R.  F. 
Burr,  the  latter  went  upon  the  father's  farm  and  was  to  have  the  same  rent 
free  for  boarding  and  taking  oare  of  his  father  and  doing  his  washing,  and 
the  farm  was  occupied  and  used  by  him  from  1892  until  March,  1899,  under 
this  arrangement,  which  seems  to  have  been  renewed  each  year  his  father 
lived  with  him,  and  in  these  years  he  paid  no  rent  for  the  farm.  This 
arrangement  seems  to  have  been  mutually  satisfactory  to  all  concerned  and 
was  helpful  to  appellee,  as  he  was  much  in  debt  when  he  went  upon  the- 
farm  with  a  judgment  then  and  yet  hanging  over  him,  which  may  explaii> 
his  haste  in  selling  and  conveying  to  G.  Durr  his  interest  in  the  laud  on  the- 
day  of  his  father's  death. 

Waiving  the  question  as  to  whether  his  agreeing  that  there  should  be  no- 
administration  of  his  father's  estate,  his  conveying  his  interest  in  the  land, 
and  his  further  agreeing  that  the  small  amount  of  money  left  by  the  intes- 
tate  might  be  used  to  pay  the  cost  of  dividing  the  land,  should  be  made  to 
operate  as  an  estoppel  to  appellee's  right  to  assert  the  claim  sued  on,  we 
are  convinced  that  the  claim  against  the  estate  presented  by  him  is  wholly 
without  merit.  His  claim  that  the  rent  of  the  land  only  paid  the  intestate's 
board  is  not  supported  by  the  evidence;  upon  the  contrary,  we  think  it  la 
reasonably  and  fairly  shown  by  the  evidence  that  for  all  the  services  in- 
oluded  in  his  account,  including  the  ordinary  washing  done  by  his  wife^ 
and  for  which  she  also  asserted  a  claim  against  the  estate,  he  was  paid  and 
fatisfled  by  his  and  his  family's  use  of  the  intestate's  farm.  Besides,  if  any 
part  of  either  claim  is  recoverable,  at  least  the  first  two  years  covered  by^ 
them  is  barred  by  limitation,  after  deducting  the  six  months*  time  during 
which  no  suit  can  be  brought  against  an  administrator. 
It  further  appears  from  the  evidenue  that  the  condition  of  the  intestate's 
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liealtb  the  last  year  of  his  life  required  additional  oare  upoo  the  part  of  ap- 
pellees,  and  R.  F.  Dnrr  then,  and  for  the  first  time,  demanded  increased  oom- 
Ijensation,  which  he  fixed  at  1260,  over  and  above  tbe  rent  of  the  farm.  This 
ivas  in  March,  1898,  and  if.  as  he  contends,  this  increase  was  agreed  to  by  the 
intestate's  agent,  and  there  is  somd  evidence  that  tbe  latter  did  tacitly  con- 
sent thereto,  as  the  intestate  died  September  18th  of  that  year,  and  appellee 
<x>ntinDed  to  occupy  tbe  farm  for  six  months  tbereater,  viz.,  until  March, 
1899,  for  which  time  he  rendered  no  return,  it  will  do  him  no  injustice  to 
refuse  him  tbe  tWO  to  which  he  would  have  been  entitled  if  the  intestate 
iiad  lived  out  the  year.  As  to  the  claim  of  the  wife,  we  are  of  opinion  that 
though  the  iawof  this  State  recognizes  the  wife's  right  to  her  own  earnings, 
we  do  not  tbinls  tbe  statute  ought  to  be  so  construed  as  to  allow  the  wife, 
In  tbe  absence  of  a  contract  to  that  effect,  express  or  implied,  to  recover,  as 
In  this  case,  for  ordinary  services,  purely  domestic  in  character,  rendered  in 
the  household  of  her  husband,  and  which  were  such  as  he,  under  his  con- 
tract to  take  oare  of  his  father,  was  bound  to  require  the  members  of  his 
family  to  perform. 

In  the  case  of  Brooks  v.  Schwerin,  64  N.  Y.,  8t9,  which  construed  a  stat- 
ute of  that  State  conferring  upon  a  married  woman  the  right  to  her  earn- 
ings, the  court  said:  "Tbe  statute  effects  a  radical  change  of  the  common 
law  which  gave  the  husband  the  right  to  tbe  labor,  services  and  earnings  of 
his  wife.  The  services  of  the  wife  in  the  household  in  the  discharge  ofber 
domestic  duties  still  belong  to  tbe  husband,  and  in  rendering  such  services 
flhe  still  bears  to  him  tbe  common  law  relation." 

But  we  dc  not  think  that  such  extraordinary  and  menial  services  as  were 
performed  by  the  appellee,  Mary  Durr,  during  tbe  last  year  of  tbe  life  of  the 
•Intestate  ought  to  be  regarded  as  household  work,  appertaining  to  the 
domestic  duties  of  the  wife,  and  which  she  is  bound  to  perform  for  her  bus- 
band  to  another  without  compensation,  and  we  are.  therefore,  of  opinion 
that  for  the  last  year's  services  rendered  tbe  intestate  sfae  ought  to  receive 
Just  compensation.  (Dance's  Adm'r  v.  McGruder,  36  Ky.  Law  Rep.,  20, 
and  cases  there  cited. ) 

From  all  tbe  testimony  in  tbe  case  we  are  of  opinion  that  tbe  extraordinary 
services  performed  by  tbe  appellee,  Mary  Durr,  for  that  year  should  be  esti- 
mated as  of  tbe  value  of  $150. 

The  judgment  is,  therefore,  reversed  and  cause  remanded,  with  directions 
to  the  lower  court  to  dismiss  tbe  claim  of  appellee,  H.  F.  Durr,  and  allow 
to  the  appellee,  Mary  Durr,  1160,  to  tbe  payment  of  which  the  land  described 
4n  the  judgment,  except  the  interest  conveyed  by  her  and  her  husband,  may 
be  subjected. 


WILLIAMSON  V.  BLACKBURN. 

(Filed  October  28,  1901— Not  to  be  reported.) 

Bxecution  sale  of  land— Purchase  by  creditor— Previous  parol  sale  by 
debtor— Rights  of  parties— Appellant,  under  an  execution  levy  and  sale 
Iwught  a  tract  of  land  for  175  worth  $760,  which  was  at  the  time  in  tbe  pos- 
fleflsion  of  the  appellee,  who  had  bought  it  by  parol  from  bis  father,  tbe  exe- 
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OUtloD  debtor,  and  had  paid  him  flOO  and  taxes  for  ten  years,  and  built  a 
house  thereon  worth  $750.  In  an  action  by  the  execution  purchaser  to  re- 
cover the  land,  Held— That  appellant  was  entitled  to  subject  the  land  to  the 
payment  of  his  debt,  but  in  view  of  the  parol  sale  to  appellee  and  his  pay- 
ments and  improvements  thereon  he  could  not  be  treated  as  a  fraudulent 
transferee  so  as  to  bring  the  case  within  the  rule  of  Scott's  £x*or  v.  Soott, 
86  Ky.,  885. 

Roscoe  Yanover  and  J.  F.  Batler  for  appellant. 

York  &  York  for  appellee. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

In  July,  1804.  the  appellant,  James  W.  Williamson,  recovered  costs  against 
G.  B.  Blnokburn  in  two  ordinary  actions  which  aggregated  about  $76.  In 
July,  1902,  seven  yefirs  after  the  rendition  of  these  judgments,  executions 
were  issued  thereon  which  were  levied  by  the  sheriff  of  Pike  county  upon  a 
tract  of  150  acres  of  land  on  which  the  appellee,  Tolbert  Blackburn,  lived  as 
the  property  of  G.  K.  Blackburn.     Plaintiff   became  the  purchaser  thereof 
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for  the  aggregate  amount  of  the  two  executions,  and  the  title  to  the  land 
was  conveyed  to  him  by  the  sheriff  on  the  2()th  day  of  Sept-ember,  1903.    On 
the  16th  of   October  thereafter  he    brought  this  action  against  appellee  for 
possession,  claiming  the  land  by  virtue  of  the  sheriff's  deed.     The  defendant 
In  his  answer  claimed   to  be  the  owner  of  the  land  by  purchase  from  his 
father,  and  to  hold  a  title   bond  therefor  dated  June  15,  1893.     Plaintiff,  by 
way  of  reply,  charged   that  the  title  bond  relied  on  was  never  delivered  by 
G.  R.  Blackburn  to  appellee  until  after  the  institution  of  this  suit,  and  was 
without  consideration   and  for  the  fraudulent  purpose  of  delaying  him  in 
the  collection   of  his  debt,  and  alleged  that  at  the  date  of  the  title  bond  the 
land  was  actunllv  worth  1760,  while  the  consideration  expressed  was  only 
1100.    G.  K   Blackburn  testified  that  whilst  the  bond  was  executed  in  June, 
1898,  he  had  actmilly  sold  the  land  to  his  son  two  y^ars  previously  and  put 
him  in  possession  thereof;   that  this  sou  had   subsequently  erected  on  the 
land  a  dwelling  house,  smoke   house,  corn   crib  and   other  improvements 
which   greatly  increa.sed  the  value  of  the  land,  but  he  also  testified  that  be 
did  not  deliver  the  title  bond  to  appeliee  until  after  the  rendition  of  the 
Judgment  against  him.     It  also  appeais  that  about  the  same  time  G.  B. 
Blackburn  conveyed  another  tract  of  land  belonging  to  him  to  another  son 
and  removed  from   this  State.     Under  this   showing  the  trial  court  decided 
that  appellant  was  entitled   to  subject  the  land  claimed  by  appellee  to  the 
payment;  of  his  debt,  but  that  in  view  of  the  fact  that  appellee  had  actaally 
paid  1100  for  the  land  and  had  subsequently  erected  thereon  valuable  im- 
provements, paid  the  taxes  on   it  for  about  ten  years,  that  he  could  not  be 
treated  as  a  fraudulent  transferee  so  as  to  bring  the  case  within  the  rule  of 
Scott's  Ex 'or  V.  Scott,  86  Ky.,  885.     In  our  opinion  appellatat  is  given  by 
this  judgment  all  the  relief  to  which  he  is  equitably  entitled. 
Judgment  affirmed. 
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ILLINOIS  CENTRAL  R.  R.  CO.  v.  MOORE. 

(Filed  November  1,  1904— Not  to  be  reported.) 

Railroads— Damages— Id  an  action  against  appellant  for  damages  to  land 
by  permitting  drift  to  float  upon  it,  an  instruction  by  the  court  that  while 
appellant  had  the  right  to  pass  timber  under  or  o'ver  its  line  of  railroad 
without  liability  to  adjacent  owners,  provided  the  act  was  done  with  or- 
dinary care,  yet  it  did  not  have  the  right  to  leave  timber  upon  its  own  right 
of  way  where  It  was  liable  to  float  in  large  quantities  upon  adjacent  prop- 
erty to  its  damage,  correctly  stated  the  rights  of  the  parties. 

Bobbins  &  Corbett,  Plrtle  &;  Trabue  and  J.  M.  Dickinson  for   appellant. 

J.  B.  Wickliffe  for  appellee. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  maintained  a  Hue  of  railway  through  appellee's  farni.  It  was 
made  up  of  a  fill  and  a  trestle  throughout  the  length  of  from  fifteen  to 
seventeen  feet  high.  The  railroad  is  located  some  two  and  one  half  miles 
south  of  the  Ohio  river,  and  runs  nearly  parallel  to  it,  and  at  the  point 
complained  of  is  about  five  miles  from  the  mouth  of  the  river.  The  country 
it  traverses  is  low  and  flat,  subject  to  inundation  when  the  Ohio  and  Mis- 
sissippi riverfi  overflow. 

In  March,  1903,  there  was  an  unusual  stage  of  water  in  these  rivers,  which 
flooded  the  lowlands  from  ten  to  fifteen  feet  or  more.  Considerable  quan- 
tities of  logs,  trees  and  othpr  drift  was  washed  southward  against  the  em- 
bankment of  the  line  of  railroad,  much  of  which  lodged  against  the  trestle 
first  mentioned.  It  was  charged  in  the  petition  that  appellee  in  removing 
this  drift  and  floating  debris  did  It  so  negligently  and  carelessly  as  to  cause 
great  quantities  of  it  to  lodge  upon  appellee's  land  to  his  damage.  In  the 
course  of  the  evidence  it  was  shown  that  the  most  of  the  timber  that  was  so 
floated  over  and  lodged  upon  appellee's  land  was  that  which  had  been  cut 
upon  appellant's  adjacent  right  of  way,  and  which  had  for  some  months 
been  allowed  to  lie  ther<j  without  attempting  to  remove  it,  or  to  destroy  it 
60  as  to  prevent  it«  becoming  a  menace  to  property  bflow  in  case  of  high 
water.  It  was  clearly  shown  that  this  section  was  subject  to  frequent  inun- 
dations, especially  during  the  winter  s«-ason,  and,  therefore,  presumably 
within  the  knowledge  of  the  residents  and  tho.se  doing  business  in  that  sec* 
tion  as  app^'llant  was.  Although  the  oct  allowing  the  down  timber  to  re- 
main upon  appellant's  right  of  way  at  the  point  complained  of  was  not  one 
of  the  grounds  of  negligence  set  up  in  the  petition,  yet  it  was  proven  by  the 
plaintiff  below  without  objection,  and  evidence  tending  to  rebut  the  fact 
was  likewise  introduced  by  appellant.  Thus  the  question  was  tried  by  the 
parties  as  having  been  at  issue,  and  was,  therefore,  not  improperly  submit- 
ted by  the  court  to  the  jury  in  its  instructions.  While  the  court  properly 
told  the  jury  that  for  other  timber  floating  upon  the  high  waters  that 
lodged  against  appellant's  trestle  it  had  the  ri^ht  to  pass  it  under  or  over 
its  line  of  railroad  without  liability  to  adjacent  owners  who  might  be  dam- 
aged by  the  fact,  provided  the  act  was  done  by  the  railroad  company  with 
ordinary  care,  yet  that  appellant  did  not  have  the  right  to  cut  and  leav 
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timber  upon  its  own  right  of  way  where  it  was  liable  to  be  floated  out  lo 
large  quantities  upon  adjacent  property  to  its  damage,  and  that  for  such 
the  railroad  company  was  liable,  although  it  was  not  negligent  In  passing 
it  beneath  the  trestle  after  it  became  afloat.  We  think  this  view  of  the 
rights  of  the  parties  was  properly  stated  by  the  court. 
Judgment  affirmed,  with  damages. 


PETTIT,  &c.  V.  NORMAN'S  COMMITTEE,  &c. 
(Filed  November  1,  1904— Not  to  be  reported. ) 

1.  Conveyances — In  n  conveyance  by  a  husband  to  another  in  trust  for  hl8 
wife,  with  remainder  to  Ker  children  forever  after  her,  the  words  "'her  chil- 
dren" are  construed  to  mean  all  of  the  children  of  which  the  wife  was  the 
mother,  whether  by -the  husband  who  made  the  conveyance  or  a  second 
husband. 

9.  Construction  of  written  instruments— In  construing  a  will,  deed  or 
other  written  instrument  the  court  must  keep  in  mind  the  cardinal  rule 
that  the  meaning  cf  the  words  used  should  be  declared,  and  if  the  words 
employed  are  such  as  to  convey  a  single  meaning,  extrinsic  fncts  from  which 
a  different  meaning  might  be  inferred   can  not  be  considered. 

O'Neal  &  O'Neal  and  Isaac  T.  Woodson  for  appellants. 

Percy  N.  Booth  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch.  First  Division. 

Opinion  of  the  court  by  Judge  Settle. 

By  this  action  against  their  half  sister.  Joanna  Norman,  a  lunatic,  and 
the  Louil^ville  Trust  Co.,  her  committee,  the  appellants,  G.  Clarence  Pettit 
and  Ben  W.  Pettit,  sought  to  obtain  a  decree  for  the  sale  of  two  lots  in  the 
city  of  Louisville,  and  a  division  of  the  proceeds  according  to  the  rights  of 
the  parties,  it  being  averred  in  the  petition  that  the  lots  were  indivisible; 
that  one  of  them  was  jointly  owned  by  and  in  the  possesFlon  of  appellants, 
and  that  the  other  was  jointly  owned  by  and  in  the  possession  of  appellants 
und  the  appellee,  Joanna 'Norman. 

One  of  these  lots  was  by  deed  of  December  18,  1848,  conveyed  by  W.  J. 
Xjampton  to  Napoleon  L.  Pettit  in  trust  for  the  latter 's  wife  (who  was  the 
grantor's  daughter),  and  her  children  forever,  the  recited  oonsideratloD 
being  II  and  love  and  affection. 

The  other  lot  was,  by  deed  of  date  November  7, 1849,  conveyed  by  Napoleon 
Xi.  Pettit  to  W.  J.  Lampton  in  trust  for  the  wife  of  the  grantor  for  life, 
with  remainder  to  *'her  children."  The  consideration  ezpreased  in  this 
■deed  was  91.  Napoleon  Pettit  died  several  years  after  the  deeds  were  made. 
By  his  wife,  named  in  each  of  the  foregoing  deeds  as  Mildred  J.  Pettltt, 
Napoleon  Pettit  had  four  children,  viz. :  Q.  Clarence  Pettit,  Ben  W.  Pettit, 
Willis,  who  died  in  infancy,  after  the  execution  of  the  deeds,  and  before  the 
^eath  of  his  father,  and  Mattie,  who  died  after  she  became  an  adult,  and 
after  the  death  of  her  father. 

After  the  execution  of  the  deeds  Mildred  J.  Pettit  was  divorced  from  Na- 
poleon L.  Pettit,  and  afterwards  intermarried  with  one  Norman,  from 
whom  she  was  likewise  divorced.    The  appellee,  Joanna  Norman,  was  the 
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trnit  of  her  marriage  with  Norman.  After  the  death  of  Napoleon  L.  Pettit 
and  children,  Willis  and  Mattie  Pettit,  Mildred  J.  also  died.  In  the  decree 
of  sale  which  was  rendered  by  the  chancellor  it  was  adjudged  that  the  ap- 
pellants, G .  Clarence  Pettit  and  Ben  W.  Pettit,  each  owned  in  fee  simple 
sixteen  forty -fifths,  and  the  appellee,  Joanna  Norman  thirteen  forty  fifths* 
undivided  interest  in  the  lot  conveyed  by  the  deed  of  trust  from  Napoleon 
li.  Pettit  to  W.  J.  Lampton,  and  that  appellants  each  owned  thirty  one 
ninetieths,  and  appellee  twenty -eight  ninetieths'  undivided  interest  in  the 
lot  conveyed  by  the  deed  of  trust  from  W.  J.  Lampton  to  Napoleon  L.  Pettit, 
«nd  the  proceeds  of  the  sale  of  the  lotg  were  ordered  to  be  divided  among 
the  parties  in  interest  upon  the  foregoing  basis. 

In  view  of  the  fact  that  there  is  now  no  deniol  of  the  right  of  appellee  to 
the  interest  of  twenty-eight  ninetieths  in  the  lot  conveyed  by  W.  J.  Lamp- 
ton  to  Napoleon   L.  Pettit,  it  is  deemed   unnecessary  to  consume  time  in 
showing  how  that  interest  was  nriived  at  by  the  chancellor;  it  should,  how- 
•ever,  be  said  that  by  the  judgment  of  the  chancellor  the  deed  from  W.  J.  Lamp- 
ton  to  Napoleon  L.  Pettit  was  held  to  embrace  the  afterborn  children  of  Mildred 
•J.,  and,  therefore,  to  include  the  appellee,  Joanna  Norman,  as  a  beneficiary. 
This  part  of  the  judgment  was  excepted  to  by  appellants,  but  it  is  not  now 
-contended  by  their  counsel  that  the  chancellor  erred  in  thus  construing  that 
deed.     It  is,  however,  strenuously  contended  by  counsel  for  appellants  that 
the  construction  given  by  the  chancellor  to  the  deed  of  trust  of  November 
7,  1849,  from  Napoleon  L    Pettit  to  W.  J.  Lampton  was  erroneous,  in  thnt  it 
was  held  to  extend  to  the  afterborn  children  of  the  grantor's  then  wife,  in- 
•eluding  the  appellee,   Joanna  Nonnan.     In   other  words,  it  is  insisted  for 
appellants  that  as  to  the  lot  deeded  by  Napoleon  L.  Pettit    the  title  passed 
as  follows :  First,  to  his  wife,  Mildred  J.,  for  life,  with  remainder  at  her  deuth 
to  her  children  by  the  grantor;  that  this  remainder  was  a   vested  remainder 
in  their  child,  Willis,  then  living,  subject  to  open  for  the  benefit  of  afterborn 
children  of  Mildred  by  the  grantor;  that  upon  the  death  of  Willis  in  infancy 
his  share  under  the  statute  descended  to  his  father,  who  was  then  living. 
But  upon  the  death  of  Mattie,  which  occurred  after  the  death  of  her  father, 
and  after  she  arrived  at  twenty-one  years  of  age,  her  share  descended  to  her 
mother,  who  survived  her;  that  upon  the  death  of  the  father   the  share  in- 
herited by  him  from  Willis  descended  to  his  own  children,. including  Mattie, 
and  upon  her  death  the  interest  in  Willis'  share  she  inherited  from   her 
father,  together  with  the  share  of  one- fourth  in  remainder  given  her  by  the 
•deed,  passed  to  her  mother,  and  upon  the  death  of  the  latter   this  share,  in- 
•cluding  that  part  of  Willis'  share  inherited  by  Mattie  from  her  father,  de- 
scended to  apiwllants  and  appellee  in  equal  parts,  which  gave  to  appellee  a 
•one-ninth  interest  in  the  lot  in  question,  and  this  one-ninth  is  conceded  to 
her  in  the  petition   as  amended;    that  is  to  say.   that  Matt ie's  share,  one- 
fourth  in  this  lot,  plus  onethiid  of  Willis*  fourth,  which  descended  to  her 
from  her  father,  making  one-third  interest  in  the  lot,  descended  at  her  death 
to  her  mother,  and  at  her  mother's  death  to  appellants  and  appellee  equally. 

The  chancellor,  however,  held  in  the  judgment  rendered  that  appellee 
took  one-fifth  under  the  deed  of  trust  from  Napoleon  L.  Pettit  to  W.  J. 
LAmpton,  as  one  of  the  '^children"  of  Mildred  J. ;  that  she  also  took  one- 
tbird  of  one  fifth  us  her  part  of  Mnttie's  original  share  and  one-third  of 
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Willie'  share,  whioh  descended  to  Mattie  from  her  father  and  was  derived  hj 
the  latter  from  the  death  of  Willis  in  infancy,  thereby  making  her  interest 
in  the  lot  thirteen  forty-fifths,  as  before  stated.  The  deed  from  Napoleon 
L.  Pettit  conveys  to  W.  J.  Lampton  the  lot  herein  described  in  trost  *^for 
the  separate  use  and  benefit  of  Mildred  J.  Pettit  during^her  life,  and  for  the 
fair  and  equal  use  of  her  children  forever  after  her." 

The  question  presented  for  our  consideration  is:  Should  the  words  "her 
children"  be  construed  to  mean  all  of  the  children  of  whioh  Mildred  J.  Pet- 
tit (alias  Norman)  was  the  mother,  whether  by  her  first  or  second  hnstwDd* 
and  thereby  include  the  appellee,  Joanna  Norman,  as  an  equal   beneficiary^ 

In  construing  a  will,  deed  or  other  written  instrument  the  court  must 
keep  in  view  th^  cardinal  rule  that  the  meaning  of  the  words  used  should 
be  declared,  and  if  the  words  employed  are  such  as  to  oonvey  a  single  mean- 
ing, extrinsic  facts,  from  which  a  different  meaning  might  be  inferred,  can 
not  be  considered.  In  discussing  the  admissibility  of  extrinsic  evidence  in 
construing  wills  this  court,  in  Allen  v.  Vnnmeter,  68  Ky..  276,  said:  "But 
this  extrinsic  evidence  must  always  be  such  as,  in  its  nature  and  effect, 
simply  explains  what  the  testator  has  written,  and  not  what  he  intended  to 
have  written.  In  other  words,  the  question  in  expounding  a  will  is  not 
what  the  testator  actually  intended,  as  contradistinguishcil  from  what*  his 
words  express,  but  what  is  the  meaning  of  the  words  he  has  used?" 

In  L.  &  N.  K.  R.  Co.  v.  Louisville  Southern  Ry.  Co.,  100  Ky.,  695,  it  is 
said:  "The  rule  applying  to  the  construction  of  contracts  is  that  when  there 
is  no  ambiguity  in  the  words  employed  the  courts  can  not  put  upon  them 
any  interpretation  contrary  to  that  which  the  words  signify,  and  this  rule 
applies  equally  to  the  construction  of  statutes  nud  every  kind  of  written  in- 
strument."   (Connelly  v.  McGowan.  3Mon.,  163.) 

In  Spurrier  Heirs  v.  Parker,  16  H.  Mon.,  274,  the  question  was  whether 
extiinsio  evidence  should  ba  allowed  to  show  the  meaning  of  certain  words 
in  a  deed  providing  fur  the  emancipation  of  a  slave,  in  discuFsing  whioh 
the  court  siUi\:  "But  would  Fuch  extraneous  proof  be  competent  to  illustrate 
a  deed  sufficiently  plain  of  itself?  Surrounding  circumstances  may  be 
brought  in  aid  of  the  construction  of  an  instrument  where  its  terms  are  of 
doubtful  solution,  but  ceitaiuJy  where  the  language  of  an  instrument  is 
susceptible  of  clear  solution  ni  r»is  irS  can  or  should  be  hi\([  to  extnineous 
testimony  to  illustrate  it."  (Cromie's  Heira  v.  Louisville  Orphans' Home 
Society,  3  Bueh,  379. ) 

It  will  be  observed  that  in  the  dei^d  under  consideration  the  grantor 
nowhere  mentions  or  refers  to  Mildred  J.  Pettit  as  his  wife.  While  it  is  noir 
customary  for  a  father  to  voluntarily  permit  one  who  is  a  stranger  to  his 
blood  to  share  with  his  children  in  his  bounty,  he  mny  do  so  if  he  choose, 
and  the  fact  that  it  is  unusual  will  not  per  se  authoriise  a  court  to  disregard 
the  plain  meaning  of  the  words  in  the  deed  conferring  such  bounty.  It  is 
not  made  to  appear  that  the  grantor  did  not  understand  the  legal  meaniag 
and  effect  of  the  words  "her  children"  as  used  in  the  deed.  The  words 
themselves  are  free  from  ambiguity,  and  there  are  no  other  words  in  the  In- 
strument that  conflict  with  them,  or  throw  any  doubt  upon  their  meaning, 
nor  is  it  intimated  that  at  the  time  of  making  the  deed  the  grantor  was  de> 
ceived  or  misled,  or  that  he  was  subject  to  any  undue  or  improper  influeDoe,. 
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It  must  be  presumecl,  therefore,  that  the  instrumeDt  Id  all  itsparfcs  expresses, 
the  iDtentloD   of  the  grantor.    It  follows,  therefore,  that  the  ohanoellor's^ 
oonstrnction  of  the  deed  from  Napoleon  L.  Petti t  to  W.  J.  Lampton  was. 
aathorized  by  its  language.    It  would  unnecessarily  lengthen  this  opinion 
to  enter  upon  a  discussion  of  the  several  authorities  cited  by  l(>arned  counsel* 
for  appellants  in  support  of  their  contention.    We  think,  however,  that  a 
critical  examination  of  them  will  demonstrate  that  they  do  not  militate- 
against  the  views  herein  expressed.    They  can  readily  be  distinguished  from 
the  case  at  bar.     Each  of  them  involved  the  construction  of  a  will  or  deed,, 
because  of  ambiguities  or  indefiniteness  of  language  that  rendered  it  impos-. 
Bible  to  anive  at  the  intention  of  the  testator  without  the  aid  of  extraneous, 
circumstances.    Take,  for  example,  appellants'  leading  authority,  the  case 
of  Davis  V.  Hardin,  80  Ky.,  674,  it  appears  that  the  deed  in  controversy  con-~ 
veyed  to  one  Thompson  certain   land   in  trust  for  ''Mary  R   Jones  and  Wm. 
P.  Jones,  and  any  other  child  or  children  of  her  begotten  by  D.  W.  Jones. '*- 
The   deed  provided  for  the  enjoyment  of  the  land  by  the  grantor  and  his. 
wife,  unless  the  trustee  should  take  possession  of  it,  and  in  that  event  h&. 
was  to  pay  the  entire  rent  and  profits  to  the  wife. 

On  this  state  of  case  it  was  held  by  the  court  that  the  wife  took  a  life  es- 
tate, with  remainder  to  the  child  of  herself  and  grantor  then  living,  and, 
such  as  were  thereafter  born.    The  only  point  of  difficulty  under  the  uncer- 
tain  language  of  the  deed  was  as  to  the  character  of  estate  the  wife  took. 
With  that  fact  determined,  there  was  no  difficulty  as  to  the  Interest  of  the 
children;  the  deed  was  certain  and  definite  to  the  effect  that  its  provisions 
included  not  only  the  one  child   of  the  grantor  and  wife  then  living,  but. 
also  any  other  child  or  children   of  the  wife  thereafter  begotten   by  the 
grantor.     The  restricted  rule  of  construction  as  to  the  word  "children"  re- 
ferred to  by  counsel  for  appellants  as  applying  to  insurance  cases  is  not  in 
point   here.     Obviously   the     word    "children"    in   an   insurance   contract 
would  be  held   to  mean  children  of  the   insured,  for  in  law  the  children  of; 
others  have  no  insurable  interest  in  his  life. 

Judgment  affirmed. 
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(Filed  November  1,  1904.) 

Police   courts— Jurisdiction   outside  of  city   limits— Under  Constitution^, 
section   143,  providing  that  "a  police  court  mny  be  established   in  each  city 
and  town  in  this  State,  with  jurisdiction  in  cases  of  violation  of  municipah 
ordinances  and  by  laws  occurring  wiihin  the  corporate  limits  of  the  city  or 
town   in  which   it  is  established,  and   such   concurrent  jurisdiction  within 
said  limits  as  justices  of  the  peace  have,"  the  general  assembly  has  no  power> 
to  confer  upon  police   courts  jurisdiction  to  hear  and  determine  ofi'enses 
occurring  outside  of  the  corporate  limits  of  the  city  cr  town  in  which  it  is 
established.     Therefore,  Kentucky  Statutes,  section  3496,  part  of  the  charter 
of  cities  of  the  fourth  class,  which  provides  that  the  police  jurisdiction  of^ 
the  city  shall   extend   to  any  point  in  the  county   within  two  miles  of  th©> 
boundary  of  the  city,  is  in  violation  of  section  143  of  the  Constitution. 

Weller  &  Points  for  appellant. 
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E.  G.  Wilson  for  appellee. 

Appeal  from  Bell  Clrouit  Court 

OplDion  of  the  oourt  by  Chief  Justice  Bumam. 

The  appellaut,  W.  H.  Ingrain,  operates  a  distllltsry  in  Bell  county  about  a 
lialf  mile  outside  of  the  corporate  limits  of  the  city  of  Pineville.  On  the 
8dd  of  March,  1904,  the  appellee,  B.  A.  Fuson,  who  was  at  that  time  the 
liolioe  judge  of  the  city  of  Pineville,  a  city  of  the  fourth  class,  issued  a  wax- 
vant  charging  the  appellant  with  unlawfully  and  without  license  selling 
whisky  by  the  retail  in  the  county  of  Bell,  and  delivered  this  writ  to  the 
tshief  of  police  of  the  city,  with  -instructions  to  arrest  appellant  and  bring 
liim  before  the  police  oourt  for  trial.  Thereupon  the  appellant  bionght  this 
-motion  against  the  appellee,  alleging  that  unless  prevented  by  order  of  the 
circuit  court  he  would,  as  judge  of  the  city  court,  proceed  to  try  appellant 
upon  the  charge,  and  other  similar  charges,  of  which  he  had  no  jurisdiction, 
to  his  great  and  irreparable  injury,  and  asked  that  a  writ  of  prohibition 
should  issue  against  appellee,  as  judge  of  the  Pineville  police  oourt,  restrain- 
ing him  from  proceeding  farther  in  the  premises. 

Appellee  answered,  admitting  that  he  had  issued  a  warrant  against  the 
-appellant  for  selling  liquor  illegally  outside  the  l>oundary  of  the  city,  bat 
'Claimed  that  under  sections  3496  and  8517  of  the  Kentucky  Statutes,  which 
are  provisions  of  charters  of  fourth  class  cities,  that  he  had  jurisdiction  of 
the  offense,  and  asked  that  plaintiff's  petition  be  dismissed.  Appellant  de- 
murred generally  to  the  answer,  which  the  trial  court  overruled,  and  the 
demurrer  was  carried  back  to  the  plaintiff's  petition  and  same  dismissed, 
and  from  that  judgment  he  has  appealed. 

Section  S496  provides   that  *'the   police  jurisdiction  of  the  city  shall  ex- 
tend to  any  point  in  the  county  within  two  miles  of  the  boundary  of  the 
-tsity." 

And  section  8517  provides  that  ''all  lines  and  forfeitures  recovered  in  the 
police  court  in  the  name  of  or  in  favor  of  the  Commonwealth  of  Kentucky 
for  violations  of  the  penal  laws  committed  within  said  city's  police  jurisdic* 
■tion  are  hereby  granted  to  the  city,  and  when  collected,  after  payment  of  all 
*€ees  and  cost,  shall  be  paid  to  the  treasurer  of  said  city." 

In  1  Black's  Judgments,  section  215,  the  word  jurisdiction  is  defined 
as  follows:  "The  power  and  authority  constitutionally  conferred  upon  a 
'Oourt  or  judge  to  pronounce  the  sentence  of  the  law,  or  to  award  the  remedies 
provided  by  law  upon  a  state  of  facts  proven  or  admitted,  referred  to  the 
tribunal  for  dt  cislou  and  authorised  by  law  to  be  the  subject  of  investiga- 
tion or  action  by  that  tribunal  in  favor  of  or  against  i)er8on8  who  present 
^hemsHlves,  or  who  are  brought  before  the  court  in  some  manner  sanctioned 
by  law  as  proper  and  sufficient." 

The  section  of  the  statute  relied  on  as  conferring  jurisdiction  upon  appel- 
lee to  try  the  defendant  on  the  warrant  issued  for  offenses  committed  out- 
'vide  of  the  boundary  of  the  city  of  Pineville  is,  we  think,  in  palpable  viola- 
■tion  of  section  148  of  the  Constitution  of  the  Commonwealth  of  Kentuckji 
which  provides  that  a  "police  court  may  be  established  in  each  city  and 
town  in  this  State  with  jurisdiction  in  cases  of  violation  of  municipal  or- 
dinances and  by-laws  occurring  within  the  corporate  limits  of  the  city  or 
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town  in  which  it  is  established,  and  such  criminal  jurisdiction  within  saic^ 
limits  as  justice  of  the  peace  haire." 

Under  this  section  of  the  Constitution  the  general  assembly  has  no  power* 
to  confer  upon   police  court's  jurisdiction  to  try  and  determine  ofTenseSi. 
occurring  outside  of  the  corporate  limits  of  the  city  or  town  in  which  it  is. 
established.    We,  therefore,  conclude  that  the  trial  court  erred  in  overrulinic 
appellant's  demurrer  to  the  appellee's  answer  and  in  dlf^missing  his  peti-> 
tions. 

For  these  reasons  the  judgment  is  reversed  and  cause  remanded,  with  in^ 
structions  to  sustain  appellant's  demurrer  to  appellee's  answer,  and  to  grant 
a  writ  of  prohibition  restraining  appellee  from  proceeding  farther  with  the. 
trial  of  the  warrants  against  the  appellant,  and  for  such  other  orders  as  may- 
be necessary  to  cany  into  effect  this  opinion. 
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(Filed  November  1,  1904.) 

1.  Mast-er  and  servant— Mischievous  injury  by  servant— Liability  of  master- 
— The  plaintiff,  who  was  captain  of  a  steamboat,  alleged  that  be  was  asked 
by  defendant's  servant  t-o  assist  him  in  adjusting  a  coal  oar  upon  an  incline, 
used  by  defendant  to  load  coal  from  a  bluff  upon  barges  below,  and  after  the. 
car  had  been  adjusted  and  plaintiff  was  about  to  step  from  the  incline,  the 
servant,  in  a  loud,  warning  voice,  either  michievously  or  maliciously  and 
with    intent  to  frighten  him,  when   he  was  really  in  no  danger,  railed  out, 
** for  God's  rake.  Cap.,  jump;  jump  for  your  life,"  and  believing  that  hla. 
life  was  in  danger  he  jumped  from   the  incline  to   the  deck  of  tl  e  barge» 
themby  sustaining  the  injuries  sued  for.     Held— That  the  averments  of  the- 
petition  not  only  fail  to  allege  that  defendant's  servant  was  repnsentlnit 
the  company  in  any  way  in  the  use  uf  the  words  which  caused  him  to  ju]]^p» 
but  in  substance  allege  that  the  words  wei*e  false  and  either  mischievously 
or  maliciously  spoken,  and  not  in  the  discharge  uf  any  duty  to  the  niaster. 

9.  Same— While  we  think  it  may  be  fairly  deduced  from  the  deciiFions  in. 
Kentucky  that  the  master  is  liable  in  this  State  for  the  mischievous  or  ma- 
licious acts  of  his  servant  in  the  line  of  his  duty  and  within  the  scope  of  his. 
authority,  this  rule  has  no  application  where  the  injury  complained  of  re- 
saltfd  from  the  malicious  or  mischievous  act  of  the  servant  when  not  aotinit- 
in  tht>  line  of  his  duty  or  in  the  scope  of  his  authority  or  for  the  purpose  of - 
furthering  the  interest  of  the  master. 

Howard  M.  Benton  for  appellant. 

Procter  K.  Malin  and  Hager  &  Stewart  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  is  an  appeal  from  a  judgment  sustaining  a  demurrer  and  dismissing 
appellant's  petition.    The  only  question  to  be  decided  upon  this  appeal  Isl 
whether  the  facts  alleged  are  sufficient  to  support  a  cause  of  action. 

The  plaintiff  alleged  in  substance  that  appellee  was  operating  a  double, 
track  incline  to  convey  coal  from  its  drum  house  on  the  bluff  to  coal  barges^ 
in  the  river:  that  plaintiff  was  the  captain  of  a  steamboat  anchored  in  the^ 
Ohio  river  to  a  deck  barge  of  appellee,  which  was  at  the  end  of  the  incline;^ 
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^hat  he  had  walked  down  the  incline  from  the  drum  house  close  to  its  lower 
terminuR,  when  he  was  called  upon  by  one  of  defendant's  servants  to  assist 
liim  in  turning  back  upon  the  track  a  coal  car  which  had  been  upset:  that 
«fter  the  car  had  been  properly  adjusted  and  he  was  on  the  point  of  steppiog 
■from  the  incline,  appellee's  servant,  in  a  loud  and  warning  tone  of  voice, 
«aid,  "for  God's  sake.  Cap.,  jump;  jump  for  your  life,"  and  believiDg  his 
iife  to  be  in  danger,  he  jumped  from  the  incline  to  the  deck  of  the  barge,  a 
distance  of  five  or  six  feet,  thereby  sustaining  the  injuries  sued  for;  that  as 
•B  matter  of  fact  neither  his  life  nor  person  were  in  danger  at  the  time,  but 
^he  words  were  f:poken  by  defendant's  servant  either  mischievously  or  nia- 
'liciously,  with  the  design  to  alarm  and  terrify  him. 

This  court  in  a  number  of  cases  has  held  the  master  liable  for  the  ma- 
licious acts  of  the  servant  when  acting  in  the  line  of  his  duty  and  within 
the  flcope  of   his  authority.      In   Smith,  By,  &c.  v.  L.  &  N.  R.  R.  Co..  % 
Ky.,  11,  the  plaintiff,  a  trespasser,  complained  that  a  brakeman  had  kicked 
faimoffuf  a  moving  train.    It  was  decided  that  the  company  was  liable  "if  the 
servant  in  the  exercise^  of  his  legitimate  authority  and  within  the  general  ^cope 
t)f  his  employment  and  in  the  line  of  his  duty,  Uet'd  unnecesFary  force,  and  iscd 
It  under  circumstances  or  at  a  time  when  the  consequences  would  ordinarily 
seriously  injure  the  person  ejected.     But   if   the  servant  went  beyond  the 
scope  of  ills  employment   he  was  as  much  a  stranger  to  his  master  as  to  any 
-third  person,  and  his  acts  were  in  no  sense  to  be  rt'garded  as  the  acts  of  the 
master.     In  Jjexington  Ry.  Co.  v.  Cozine,  23  Ky.  Law  Rep.,  1130.  a  car  cod- 
ductor  demanded  tare  of  a  passenger  who  had,  by  mirital:e,  pulled  the  wrong 
-oord  and  rung  up  a  fare.    The  passenger  responded  that  h»  had  already  paid 
his  fare,  and  that  if  the  car  was  not  stopped  to  let  him  off  at  his  alighiinff 
-point   he  would  pull  the  cord  again.    The  conductor  thereupon  assaulted 
liim.     In  that  case  aTecovery  was  permitted  on  the  ground  that  whilst  the 
•astault  was  unjustifiable,  the  conductor  in   the   transaction  was  acting  in 
the  line  of  his  duty  and  in  the  scope  of  his  authority.     This  question  was 
-again   before  the   court  in  Williams'  Adm'r  v.  Southern  Ry.  Co.  in  Ky.,  24 
Ky.  Law  Rep.,  2214.    That  was  a  case  iustituted  to  recover  damages  of  the 
railway  company  for  injuries  alleged   to  have  been  caused    by  a  brakeman 
tihrowing  a  trespasser  off  the  train.     It  was  decided  that  the  plaintiff  had  a 
good  cauhe  of  action  against  the  company,  for  the   reason  that   the  alleged 
acts  of  the  brakeman  were  in  the  di.scharge  of  a  duty  to  them,  but  unneces- 
sarily and  brutally  performed.     So  we  think  it  may  be  fairly  deduced  that 
the  master  is  liable  in  this  State  for  the  mischievous  or  malicious  act^sof 
his  servant  \%hilst  acting  in  the  line  of  his  duty  and  within  the  scope  of  his 
authority.     But  this  rule  has  no  application  where  the  injury  complained  of 
•resulted  from  the  malicious  or  mischievous  act  of  the  servant  when  not  act- 
ing in  the  line  of  his  duty  or  the  scope  of  his  authority,  or  for  the  pur|«ose 
of  furtheiing   the  interest  of  the  master.     (Winningar's  Adm'r  v.  Central 
Passenger  Railway  Co.,  86  Ky.,  547.) 

The  averments  of  appellant's  petition  in  this  case  not  only  fail  to  allege 
that  appellee's  servant  was  representing  the  company  in  any  way  in  the  use 
x)f  the  words  which  caused  appellant  to  jump  from  the  incline,  but  in  sub- 
"^tance  allege  that  the  words  were  false,  and  either  maliciously  or  nilschiev 
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Ottsly  uttered,  and  not  in   the  discharge  of  any  duty  to  appellee.    We  are, 
therefore,  of  the  opinion  that  the  avern  lents  of  the  petition  fail  to  state  a 
cause  of  action. 
Judgment  affirmed. 


COMMONWEALTH,  BY,  &c.  v.  JONES,  JUDGE. 
(Filed  November  1,  li)OI.) 

1.  The  facts  in  this  proceeding  show  that  P.  J.  Hagnn  was  mortally 
wounded  by  John  B.  T.  Barbour  in  Bullitt  county  on  August  11,  1934,  and 
was  ta'ten  to  Louisville,  Ky.;  on  that  day  for  treatment  in  a  hospital,  where 
he  died  the  next  day  of  his  wound.  Barbour  was  arrested  in  Bullitt  county 
OD  August  U  for  malicious  shooting  and  wounding  with  Intent  to  kill,  and 
on  an  examining  trial  before  the  county  judge  of  said  county  wa.s  released 
on  bail  to  answer  said  charge.  Upon  the  death  of  Hagan,  in  .Jefferson 
county,  Barbour  was  rearrested  in  the  citj  of  Louisville  on  a  charge  of  mur- 
der and  committed  to  jail  without  bail.  He  has  not  l)een  indicted  in  Jeflfer- 
son  county,  but  has  l)een  Indicted  in  BulUtt  Circuit  Court.  Hfld— That 
under  section  1147,  Kentucky  Sttitutes,  providing  "if  a  mortal  wound  or 
other  violence  or  injury  inflicted  in  one  county  and  death  ensue  in  another 
the  ofifenso  may  be  prosecuted  in  either, '' and  under  section  24.  Criminal 
Code,  providing  "if  the  jurisdictiou  of  an  ofifense  be  in  two  or  more  conn«. 
ties  the  defendant  shall  be  tried  in  tlie  .county  in  which  he  is  first  arrested 
unless  an  indictment  be  pending  in  another  county."  The  fact  that  the 
authorities  of  Bullitt  county  first  took  jurisdiction  of  the  offense  by  arrest- 
ing the  accu$:ed  and  holding  him  to  trial  allixed  its  jurisdiction  us  the  ex- 
clusive one  in  the  prosecution. 

a.  The  fact  that  the  accused  was  first  arrested  in  Jefferson  county  on  the 
charge  of  murder,  "when  there  was  no  indictment  p«^nding  in  Bullitt  county 
for  murder,  does  not  oust  the  jurisdiction  of  Bullllt  county  previouply  ac 
quired  by  the  arrest  of  accused  and  holding  him  to  bail,  as  it  was  competent 
for  the  examining  court  in  Bullitt  to  have  changed  the  charge  upon  which 
he  WAS  arrested  so  as  to  fit  the  facts  of  the  case  at  any  time  pending  the  in- 
quiry, and  the  pri.svner  was  no  less  in  the  custody  of  the  court  because  he 
was  on  bail. 

8.  Sections  1147,  Kentucky  Statutes,  and  24  Criminal  Code,  supra,  are  not 

n  violation  of  section  11  of  the  Constitution,  allowing  a  defendant  accused 

of  crime  to  be  tried  by  "a  jury  of  the  vicinage,"  as  where  a  crime  has  been 

commenced  in  one  county  and  finished  in  another,  either  county  is  deemed 

to  be  tht)  vicinage. 

Aaron  Kohn,  Loraine  Mix  and  J.  M.  Huffaker  for  complainant. 

Wm.  Carroll,  Chas.  Carroll,  Fairleigh,  Straus  &  Fairleigh  and  H.  B.  Lee 
foe  respondent. 

Opinion  of  the  court  by  Judge  O'Rear  on  motion  for  writ  of  prohibition. 

J.  M.  Huffaker,  Commonwealth  attorney  for  the  EOth  Judicial  District  of 
Kentucky  (which  is  comprisKl  of  Jefferson  county),  has  filed  a  petition  in 
this  court  against  Hon.  S.  E.  Jones,  judge  of  the  10th  Judicial  District  (in 
which  is  situated  Bullitt  county),  praying  that  a  writ  of  prohibition  issue 
out  of  this  court  against  the  respondent  to  prevent  ^his  taking  jurisdiction 
of  the  person  of  one  John  R.  T.  Barbour  for  trialjunder  a  charge  of  murder, 
flaid  to  have  been  committed  upon  F.  J.  Hagan^on  or  about  the  12th:day  of 
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August,  1904.    The  facts  of  the  homiolde  are  alleged  to  be  that  Barbour  shot 
and  mortally  wounded   Hagan  in   Bullitt  oounty  on  August  11,  1904,  but 
that  Hagan  survived  until  Augusc  13,  when  he  died  from  the  effects  of  the 
wound;  that  Hagan,  after  the  wound  was  inflicted,  was  taken  to  Louisville, 
in  Jefferson  county,  for  treatment  at  :i  hospital  situated  there,  and  died  as 
aforesaid     while   in   Jefferson   county.     Barbour  was  arrested    in   Bullitt 
oounty  on   the  11th  of  August,  1904,  upon  a  warrant  issued   by  the  oouatj 
judge  of  Bullitt  county,  charging  him  with  the  felony  of  malicious  shooting 
and  wounding,  with  intent  to  kill,  the  ghooting  and  wounding  above  alluded 
to.  He  was  presented  before  the  county  judge  of  Bullitt,  sitting  as  an  exam- 
ining court,  when  he  was  released  upon  bail  for  hi^  re-appearance  at  a  later 
day  to  answer  the  charge.    Immediately  after  the  death  of  Hagan,  Barbour^ 
who  had  gono  to  Louisville,  where  he  hnd  l)een  in  business,  was  arrested  in 
Louisville,  charged  with  the  crime  of  inurder,the  result  of  the  shooting  and 
wounding  recited,  and  was  committed  without  bail  by  the  police  court  ot 
Louisville,  sitting  as  an  examining  court,  to  answer  the  charge  before  the 
Jefferson  Circuit  Court.    The  Jefferson  Circuit  Court  has  not  indicted  Bar- 
bour for  the  crime,  but  the  Bullitt  Circuit  Court  has,  and  the  judge  of  the- 
Jefferson  Court,  Criminal  Division,  has,  upon  the  hearing  of  an  application 
for  habeas  corpus,  ordered  Barbour  remanded  to  Bullitt  county  for  trial. 
/>  The  complainant  claims  that  the  Jefferson  Circuit  Court  has  the  excluFire- 
jarisdiction  to  try  Barbour  under  the  oharge  of  the  murder.    If  the  Jeffer- 
son Circuit  Court  has  jurisdiction  of  the  offense,  and  has  assumed  it,  tbe- 
oircuit  court  of  Bullitt  county  would  be  without  jurisdiction  to  take  and 
try  the  defendant  upon   that  charge.     The  writ  of  prohibition  wiil   issue 
from  this  court  to  prevent  the  unauthorized  exercise  of  jurisdiction  by  an 
inferior  court.  (Constitution,  section  110;  Weaver  v.  Toney,  107  Ky.,  419;  L. 
&  N.  R.  K.  Co.  V.  Miller,  Judge,  23  Ky.  Law  Bep.,  1714.)    The  question  of 
jurisdiction  of  the  Bullitt  Circuit  Court  in  the  case  is  the  one  presented  for 
decision. 

At  the  common  law  it  seems  to  have  been  doubtful  where  the  jurisdiction- 
was  to  try  the  offense  where  the  stroke  or  poison  was  administered  in  one 
county  and  the  death  resulted  in  another.  To  obviate  that  ditliculty  the^ 
statute  of  2  and  8  Edward  VI.  was  passed,  which  reads  as  follows:  '*That 
when  any  person  shall  be  feloniously  stricken  or  poisoned  in  one  county  and 
die  of  the  same  stioke  or  poisoning  in  another  county,  an  indictment  there- 
for found  by  jurors  of  the  county  where  the  death  happened  shall  be  as  good 
and  effectual  in  law  as  if  the  stroke  or  poisoning  had  been  done  or  commit- 
ted in  the  same  county  where  the  party  shall  die,  or  such  instrument  shall 
be  so  found." 

After  that  statute  it  was  settled  that  the  trial  was  in  the  oounty  where 
the  death  happened.  (East.,  882.)  As  the  common  law  of  England,  and 
the  acts  of  parliament  made  in  aid  of  the  common  law  prior  to  the  fourtfa 
year  of  King  James  I.,  which  were  of  a  general  nature,  were  by  the  first 
Constitution  of  Kentucky  continued  in  foroe  in  this  State,  and  have  been 
since  continued  in  force  by  the  several  revisions  of  the  statute  law  of  this^ 
State  except  in  so  far  as  modified  by  our  statutes  (Parker  v.  Commonweslth, 
12  Bush,  151;  Kay  v.  Sweeney,  14  Bush,  1),  it  is  argued  that  the  trial  matt 
now  be  in  the  county- where  the  death  happened;  that  until  the  death  tb» 
deed  is  incomplete. 
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AUhougb  there  is  emloent  authority  for  the  proposition  that  where  th»- 
blow  was  struck  in  one  oounty  and  the  death  results  in  another,  the  offense 
was  punishable  as  murder  in  either,  we  ha^e  not  found  it  necessary  to  carry  - 
the  inquiry  so  far  as  to  pass  upon  that  phase  of  the  question.  By  our  stat- 
ute (section  1147,  Kentucky  Statutes)  It  is  provided:  *'If  a  mortal  wound  or- 
other  violence  or  injury  be  inflicted  in  one  county  and  death  ensue  in^ 
another,  the  offense  may  be  prosecuted  in  either." 

Section  34,  Criminal  Code  of  Practice,  reads:  '*If  the  jurisdiction  of  an> 
offense  be  in  two  or  more  counties,  the  defendant  shall  be  tried  in  the  county 
in  which  he  is  first  arrested,  unless  an  indictment  for  the  offense  be  pending  ; 
in  another  county." 

Counsel  appearing  for  Barbour,  but  who  brief  the  case  on  behalf  of  re-  - 
spondent,  claim  that  the  act  giving  jurisdiction  to  either  county  to  try  the  ■ 
offense  is  violative  of  the  constitutional  provision  guaranteeing  to  every  one:- 
accused  of  crime  a  speedy  public  trial  by  a  jury  of  the  vicinage.  (Section  11,. 
Bill  of  Rights,  Constitution.) 

Complainant  takes  the  contrary  position.  He  also  urges  that  section  24». 
Criminal  Code,  can  not  appl^  though  because,  he  says,  the  accused  was  first 
arrested  under  the  charge  of  murder  in  Jefferson  county,  when  there  waff, 
no  Indictment  for  the  same  offense  pending  in  Bullitt;  that  although  ac- 
cused had  been  arrested  in  Hnllitt  upon  the  charge  of  the  nialiciong  shoot- 
ing and  wounding,  which  subsequently  resulted  in  the  death  of  Hagan,  yet- 
that  offense  was  merged  into  the  crime  of  murder  by  the  death  of  the  per- 
son shot  and  the  prosecution  under  it  was  at  an  end. 

Of  the  first  proposition    the  matter  turns  upon  the  meaning  of  the  tern>. 
''jury  of  the  vicinage. "    Literally  it  signifies  of  the  neighborhood  where  the- 
crime  was  committed.    The  purpose  of  the  requirement  is  to  insure  a  person 
charged  with  crime  against  being  transported  to  a  distant  locality  for  triaU 
where  he  can  not  have  the  beneflt  of  the  presence  of  his  witnesses,  and  of' 
having  their  statements  weighed  by  jurors  acquainted  with  them.     Povertjr- 
or  other  circu  in  stances  would  frequently  prevent  those  accused  falsely  fromi 
presenting  their  defense.     Oppression  and  injustice  would  be  possible  and*: 
likely  enough  frequent.     A  crime  may  be  a  single  act  and  immediate  in  all> 
Us  consequences.    The  locality  where  it  was  enacted  is  its  vicinage.    On  the- 
other  hand,  a  crime  may  be  the  result  of  a  series  of  acts,  or  as  the  result  of 
a  single  act,  the  direct  consequences  may  be  made  to  occur  at  various  times- 
and  in  different  localities.     The  criminal  act,  the  motive  of  the  perpetrator^ 
the  canso  and  the  effect,  are  but  parts  of  the  complete  transaction.    Wherever - 
any  part  is  done  b(*oomes  a  locality  of  the  crime,  as  much  as  where  it  may-^ 
have  culminated.    The  contrary  notion  was  the  basis  of  the  confusion  that  ■ 
led  to  the  enactment  of  the  statute  8  and  3  Edward  VI.,  supra.     Ever  since- 
that  statute,  and  it  seems  prolmble  that  even  before  its  passage,  the  vicinage- 
of  a  crime  begun  in  one  oounty  and  finished  in  another,  or  where  the  cause- 
occurred  in  one  county  and  result  in  another,  has  been  deemed  to  be  either - 
county.    A  jury  summoned  from  either  place  was  at  the  common  law  *'a« 
jury  of  the  vicinage.*' 

The  perpetrator  of  an  unlawful^deed   is  presumtd  to  have  intended  the 
natural  and  actual  consequence  of  his  act;  so  that  when  his  victim  does  not  ■ 
Immediately  die,  and  goes  on  about  his  affairs,  the   injury  and  its  oau8e.< 

vol.  26—55 
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accoinpADj  him.  It  should  not  lie  in  the  mouth  of  one  committiDX  a  feloni- 
ous assault  to  claim  immunity  from  the  extreme  consequence  of  his  deed 
because  the  p^^rson  stricken  has  gone  to  another  countj  before  he  succurabe 
Co  his  wound.  It  w^AS,  therefore,  competent  for  the  legislature  to  provide 
'that  where  a  crime  is  committed  in  part  in  one  countj  and  part  in  anotiier, 
it  may  be  punished  in  either.     We  hold  that  section  1147,  Kentucky  i^tatates, 

•  sapra,  and  section  24,  Grimin?il  Code  of  Pr.ictice,  are  not  violative  of  section 
Ul  of  the  Hill  of  Rights  of  the  Constitution  of  Kentucky. 

Where  jurisdiction  is  concurrent  in  two  or  more  courts,  it  is  plain  that 
both  can  nut  at  the  same  time  exercise  it.  And  if  one  bikes  jurisdiction  of 
a  particular  offense,  that  onother  can  never  do  so.  The  personal  presence  of 
the  accused  at  his  trial  in  cases  of  felony  is  indispensable  under  the  Con- 
fititution.  It  is  equally  true  that  when  once  In  jeopardy,  the  accused  can 
not  again  1)h' tried  for   the  samd  offense.     Thesc»   constitutional    provisions, 

•  aside  from  the  familiar  rules  of  procedure  uy  courts  having  concurrent  juris- 
diction of  offenses,  point  to  the  conclusion  that  where  one  court  has  assiumed 
Jurisdiction  it  becomes  excludve.  It  is  concurrent  only  so  long  as  neither 
has  begun  to  exercise  it.  Section  21,  CrlruinriJ  Code  of  Practice  merely  de- 
fines what  would  probably  have  been  the  judicial  course  In  its  absence, 
which  is  that  if  neither  court  has  gone  so  far  as  to  find  an  indictment, 
thereby  taking  jurisdiction  of  the  offense,  thnn  any  other  court  in  wlilch  it 
may  be  tried  originally  can,  by  tiiking  the  accused  into  custody,  affix  its 
jurisdiction  as  the  exclusive  one  in  the  matter. 

In  the  case  at  bar  jurisdiction  to  try  the  accu.sed  was  liy  statute,  as  above 
indicated,  concurrent  In  the  two  counties  w^here  the  crime  was  committed, 
the  one  in  which  the  shot  was  fired,  and  the  one  in  which  the  death  resulted 
The  authorities  of  the  county  where  the  shot  was  fired  first  arrested  Bar- 
bour. So  far  as  he  was  concerned  the  deed  was  done.  It  merely  depended 
upon  later  developments  to  determine  the  degree  of  his  crime,  if  guiltv. 
-Having  him  in  custody,  it  was  competent  for  the  examining  court  of  Bullitt 
county  to  have  changed  the  charge  upon  which  he  was  arrested  so  as  to  fit 
the  facts  of  the  case,  at  any  time  pending  tkie  inquiry.  The  prisoner  was 
'UO  less  in  the  custody  of  the  court  because  he  was  out  upon  bail.  His  bail 
was  his  goaler,  as  has  been  said,  who  had  undertaken  to  have  him  present 
•at  the  time  appointed  by  the  committing  magistrate,  and  at  all  times  pend- 
ing tlie  iuquiry  to  answer  not  only  the  charge  upon  which  he  had  been  pre- 
senteil,  but  any  charge  connected  with  or  growing  out  of  it,  of  which,  in  the 
judgment  of  the  court,  the  accused  was  probably  guilty.  (Sections  66-99, 
•Criminal  Code  of  Practice;  Marking  v.  Needy,  8  Bush,  28;  Barney  v  Com- 
-monwealth,  b3  Ky.,  5^4;  State  v.  Stout,  (5  Ilalstead,  N.  J.,  I2i;  People  v. 
^tage.  10  Wend.,  N.  Y.,  -ioa. ) 

The  writ  is  denied. 

Whole  court  sitting. 


GROSS  V.  COMMONWEALTH. 

(Filed  Novembers,  1904.) 

1.  Filing  away  indictment— Absence  of  defendant— Effect— Appellant  was 
indicted  In  this  State  In  180J  for  horse  stealing,  and  left  the  State  before 
•4>elug  arrested.  _  After  ten  years'  absence  he  was  brought  back   on  a  bench 
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-^arront  and  reqaisition  from  another  State  and  tried  and  convicted.  Held 
— That  although  the  indictment  had  been  filed  away  hy  order  of  court  for 
more  than  eight  years,  without  a  provision  in  the  order  itself  for  its  re- 
instatement, its  validity  was  not  thereby  affected  as  against  the  defendant, 
who  was  not  before  the  court,  and  such  an  indictment  may  be  reinstated  on 
the  arrest  of  the  defendant  and  a  trial  had  thereon. 

2.  Conviction — Evidence— Peremptory  instructions— There  being  some  evi 
•dence  circumstantial  in  character  tending  strongly  to  convict  the  defendant 
with  the  crime  for  which  he  was  tried,  the  trial  court  properly  refused  to 
peremptorily  instruct  the  jury  to  find  him  not  guilty. 

H.  G.  Botts  for  appellant. 

>k'.  B.  Hays  and  Loralne  Mix  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant.  Lawrence  Gross,  was  indicted  by  the  grand  jury  of  Owen 
<30unty  at  the  October  term  of  the  Owen  Circuit  Court,  1893,  for  stealing  a 
horse  belonging  to  W.  B.  Duvall.  Several  bench  warrants  were  issued  on 
this  indictment,  which  were  returned  not  found,  and  at  the  June  term,  1806, 
the  indictment  was,  by  order  of  court,  filed  away.  On  the  28th  of  Novem- 
ber, 1603,  inore  than  ten  years  after  the  indictment  was  returned,  a  bench 
-warrant  issued  thereon  by  direction  of  the  Commonwealth's  attorney,  under 
which  and  a  requisition  d<^fendant  was  arrested  in  the  State  of  Ohio  and 
returned  to  Owen  county,  where  he  was  tried,  convicted  and  his  punish- 
nient  fixed  at  confinement  in  the  pinltentiary  for  two  years.  Defendant 
brings  his  case  to  this  court,  and  asks  a  reversal  for  a  number  of  alleged 
^.Tors. 

It  appears  from  the  testimony  that  the  horse  in  question  was  stolen  about 
the  10th  day  of  June,  189:i,  in  the  town  of  Owenton,  and  wns  discovered 
about  two  months  later  in  Lexington.  Defendant's  father  was  first  arrested 
for  the  theft,  but  was  acquitted.  Subsequent  tiiereto  the  indictment  was 
found  against  appellant,  who  lived  with  his  father  in  Lexington.  Shortly 
■after  the  return  of  the  indictment,  but  before  a  bench  warrant  could  be 
served  upon  him,  appellant  left  the  State  of  Kentucky,  and  did  not  return 
thereto  until  the  fall  of  190:),  having  in  the  meantime  lived  in  the  States  of 
Illinois,  Colorado,  Arizona,  etc. 

His  first  ground  of  complaint  is  that  the  trial  court  had  no  power  to  rein- 
state upon  the  docket  the  Indictment  which  had  been  previously  filed  away, 
more  than  eight  years  before,  without  a  provision  In  the  order  itself  for  its 
reinstatement;  that  the  effect  of  the  order  filing  the  Indictment  away  was 
equivalent  to  a  dismissal  of  the  prosecution,  and  the  end  of  all  proceedings 
thereunder.  This  question  was  very  fully  considered  by  this  court  In  Jones 
T.  Commonwealth,  2i  Ky.  Law  Hep.,  1434.  The  opinion  ijQ  that  case  reviews 
the  cases  of  Ashbrook  v.  Commonwealth,  46  Ky.,  44;  Commonwealth  v. 
Bottoms,  21  Ky.  Liw  Rep.,  1159,  and  decided  that  where  a  defendant  had 
Dot  been  apprehended,  and  was  not  before  the  court,  that  it  was  permissible 
to  file  away  an  indictment  and  reinstate  it  upon  the^iocket  upon  the  subse- 
<]i]ent  arrest  of  the  defendant,  but  that  it  was  not  permissible  under  section 
11  of  the  Bill  of  Bights  if  the  defendant  was  before  the  court  objecting  to 
4ihe  order.    Section  185  of  the  Criminal  Code  provides  that  "if  the  defendan 


872  WOOLLEY,  AC.  V.  CITY  OF  LOUISVILLE. 

be  Id  custody  or  od  bail  when  the  indlotment  is  foand,  the  tzial  may  tato 
place  at  the  same  term  of  the  court,  at  a  time  to  be  fixed  by  the  court/' 
And  section  186  provides  that  all  criminal  prosecutions  and  penal  actiona- 
not  tried  at  any  term  of  a  court  shall  be  docketed  by  the  clerk  for  the  next 
term  beginning  with  the  first  day  thereof,  **aBd  setting  them  foi  as  many 
days  as  may  be  necessary  in  the  same  manner  as  ordinary  civil  actions  are- 
docketed. "  Section  187  provides  "that  all  prosecutions  shall  stand  for  trial 
on  the  day  to  which  they  are  docketed,  if  the  defendant  be  in  custody,  or  on^ 
bail,  or  have  been  summoned  three  days  before  the  oommencement  of  the- 
term. "  All  these  provisions  of  the  Code  are  manifestly  for  the  prompt  and 
orderly  dispatch  of  the  business  of  the  court.  It  Is  not  the  docketing  of  an 
indictment  which  gives  it  life,  nor  does  the  mere  temporary  filing  away  of 
the  indictment  against  a  defendant  who  is  not  before  the  court  destroy  its 
validity,  as  there  is  manifestly  no  reason  why  such  an  indictment  shonld  be> 
carried  upon  the  docket  Such  an  order  is  not  equivalent  to  a  '^nolle  prose- 
qui," and  such  an  indictment  may  be  reinstated  upon  the  arrest  of  the  de- 
fendant. Section  140  of  the  Criminal  Code  provides  that  a  "bench  warrant 
shall  be  issued  by  the  clerk  upon  the  order  of  the  court,  and  may  be  issued 
from  time  to  time  by  order  of  the  attorney  for  the  Commonwealth."  We- 
oonclude,  therefore,  that  the  trial  court  properly  tried  appellant  on  the  rein- 
stated indictment. 

It  is  next  complained  that  the  trial  court  erred  in  refusing  to  peremptorily 
instruct  the  jury  to  find  the  defendant  not  guilty  on  the  ground  that  there* 
was  no  evidence  conducing  to  show  the  guilt  of  the  accused.  We  do  not 
think  it  necessary  to  review  in  this  opinion  the  testimony  in  the  bill  of  ex- 
ceptions connecting  appellant  with  the  commission  of  the  crime  for  whlob 
he  was  tried.  It  is  enough  to  say  that  there  was  certainly  some  evidence,, 
circumstantial  hi  character,  which  tended  very  strongly  to  connect  him  with 
the  crime  for  which  he  was  convicted.  A  number  of  other  alleged  errors^ 
are  complained  of,  but  we  have  reached  the  conclusion,  upon  the  whole  case, 
that  they  were  not,  if  errors  at  all,  prejudicial  to  the  substantial  rights  of 
the  defendant. 

The  judgment  is,  therefore,  affirmed. 


WOOLLEY,  &o.  V.  CITY  OF  LOUISVILLE. 
(Filed  November  3,  1904.) 

1.  Judgment— Modification— Subsequent  term— While  the  court  can  not  at 
a  subsequent  terra  modify  a  judgment  previously  rendered,  it  may,  in  exe- 
cuting the  judgment,  make  such  orders  as  subsequent  events  render  neces- 
sary for  the  proper  execution  of  the  judgment  according  to  justice  and  right 

2.  Change  of  conditions— Where  the  mode  of  sale  directed  in  a  judgment 
was  intended  to  meet  iiresent  conditions,  when  the  conditions  changed  the- 
chancellor  may  control  the  execution  of  the  decree  to  prevent  injustice. 

8.  Taxes— Liens— Joint  action — Life  estate— Bemalndermen — ^Mortgages— 
In  a  joint  action  against  the  life  tenant  and  the  remaindermen  in  certain 
real  estate  for  taxe^  due  the  city  of  Louisville,  where  the  city  was  adjudged 
a  lien  upon  the  life  estate  of  R.  W.  W.  in  all  the  parcels  of  land  for  the  taxes 
for  the  years  1886  to  1888,  and  a  lien  upon  the  life  estate  of  R.  W.  W.,  and 
the  remainder  interest  of  the  two  children,  S.  W.  and  M.  J.  F.    in  all  the 
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lots  for  the  yean  1880  and  1900  (and  upon  some  of  which  lots  mortgages  were 
held  by  persons  who  were  parties  to  the  action ),  and  where  upon  appeal  to 
the  Court  of  Appeals  the  judgment  of  the  lower  court  was  affirmed  and  the 
case  remanded,  with  directions  to  sell  the  lands  in  certain  proportions  for 
the  taxes  due  by  the  life  tenant  and  the  remaindermen  respectively,  and 
upon  return  of  the  case  to  the  lower  court  the  remaindermen  tendered  to  the 
«ity  the  amount  adjudged  against  both  the  life  estate  and  the  remalndermeQ 
In  satisfaction  of  the  judgment  against  their  property,  which  being  de- 
-olined,  they  paid  into  court  and  moved  the  court  to  make  an  order  of  satis- 
taction  of  the  judgment  as  td  them,  it  was  error  in  the  court  to  overrule 
«aid  motion  and  to  sell  the  entire  property  for  all  of  said  taxes. 

4.  Consent  of  mortgagees— Authority  of  court— Equities  of  parties— Where 
the  case  was  returned  to  the  lower  court  and'  the  mortgagees  consented  in 
^writing  that  no  sale  should  be  made  under  their  mortgages,  and  the  re- 
maindermen paid  into  court  all  that  was  a  lien  upon  their  property,  an  en- 
tirely different  state  was  presented.  There  was  then  nothing  to  sell  for  but 
the  taxes  which  had  been  adjudged  a  lien  only  against  the  life  estate,  and 
the  court  was  without  authority  to  sell  the  entire  property  for  the  taxes 
which  were  due  only  by  the  life  tenant  and  divide  the  proceeds  of  the  sal 
between  the  life  tenant  and  the  remaindermen  in  the  proportion  of  the  value 
of  the  life  estate  to  the  value  of  the  remainder,  for  the  remainder  not  being 
liable  to  taxes  due  alone  by  the  li^e  tenant,  the  city  could  not  compel  the 
remaindermen  to  submit  to  a  sale  of  their  property  as  a  means  of  satisfying 
a  liability  of  the  life  estate. 

W.  O.  Harris  and  Huston  Quinn  for  appellants. 

H.  L.  Stone  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Hobson. 

Mary  J  Woolley  owned  a  number  of  lots  in  the  city  of  Louisville.  The 
«it7  of  Louisville  instituted  these  suits  against  her  and  her  husband,  B.  W. 
Woolley,  to  enforce  the  lien  of  the  city  for  taxes.  Mrs.  Woolley  died  in  the 
j^ear  1897,  leaving  surviving  her  two  daughters,  Sophia  J.  Woolley  find  Mary 
J.  Fenley.  The  cases  progressed  to  judgment,  and  it  was  determined  in  the 
circuit  court  that  for  the  taxes  for  the  years  1886-1888,  inclusive,  the  city  had 
a  lien  only  on  the  life  estate  of  B.  W.  Woolley ;  that  for  the  taxes  for  the 
years  1889-1900,  inclusive,  the  city  had  a  lien  on  both  the  life  estate  of  B.  W. 
Woolley  and  the  remainder  interest  of  the  two  children.  A  sale  was  ordered 
to  satisfy  the  tax  Hens  and  certain  mortgages  on  the  property.  From  this 
Judgment  an  appeal  was  taken  to  this  court,  and  the  judgment  was  affirmed. 
< Woolley  V.  City  of  Louisville,  24  Ky.  LawBep.,  1867.)  The  total  of  the 
taxes,  interest  and  costs  was  138.886.03.  Of  this  128,675.01  was  a  Hen  on  both 
the  life  estate  and  the  remainder,  being  the  taxes  for  the  years  1889-1900;  and 
#10,311.01  were  a  lien  only  on  the  life  estate,  being  the  taxes  for  the  years  1885- 
1888.  On  the  return  of  the  case  to  the  circuit  court  the  remaindermen  ten- 
dered to  the  city  the  sum  of  128,675.01,  the  amount  adjudged  against  both  the 
life  estate  and  the  remainder,  in  satisfaction  of  the  judgment  against  their 
property.  The  tender  was  declined.  They  then  paid  the  money  into  court, 
and  moved  the  court  to  make  an  order  of  satisfaction  of  the  judgment  as  to 
them.  The  court  overruled  the  motion  and  the  commissioner  then  proceeded 
te  sell  a  number  of  the  lots  by  the  direction  of  the  city  attorney,  the  gross 
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ftmount  of  the  sales  being  something  over  140, OCO.  The  entire  property  was 
■old,  the  purpose  being  out  of  the  proceeds  to  arriTe  at  the  value  of  the  life 
estate  and  apply  this  much  of  the  proceeds  to  the  satisfaction  of  the  tazea 
adjudged  against  the  interest  of  the  life  tenant.  Exceptions  were  filed  to 
the  sale,  which  were  overruled,  and  the  remaindermen  have  appealed. 

It  is  insisted  for  the  city  that  the  judgment  theretofore  entered  barlDg 
been  affirmed  by  this  court,  the  circuit  court  was  powerless  to  alter  or 
modify  it  in  any  way,  and  could  do  nothing  but  execute  the  decree  accord- 
ing to  its  terms,  and  that  this  was  done  liy  the  sale  made  by  the  master 
oommissioner.  It  is  insisted  for  the  appellants  that  as  they  bad  paid  into 
court  all  that  was  adjudged  against  their  property,  the  court  should  have 
entered  satisfaction  as  to  them,  and  that  no  sale  of  their  property  could 
thereafter  be  properly  made. 

The  rule  Is  that  after  a  judgment  has  become  final  the  court  rendering  it 
possesses  no  power  at  a  subsequent  term  to  set  it  aside  or  modify  It,  and  has 
no  further  control   over  the   case  except  for  the  purpose  of  executing  the 
judgment.     (Kelley  v.  Eeizer,  8  A.  E.  Mar.,   268;    McClanahan  v.  Hender- 
son, 1   T.  B.  Mon.,  261.)    But  while  the  court  can  not  at  a  subsequent  term 
modify  a  judgment  previously  rendered,  it  may,  in  executing  the  judgment^ 
make  sacb  orders  as  subsequent  events  render  necessary  for  the  proper  exe- 
cution of  the  judgment  according  to  justice  and  right.    Thus  if  property  is 
ordered  to~be  sold  on  n  certain  day  and  the  sale  is  not  then  made,  the  court 
may  order  the  sale  to  be  made  on  another  day,  or  if  the  person  who  is  or- 
dered to  make  it  can  not  act,  or,  if  the  sale  can  not  be  made  at  the  place 
named  in  the  judgment,  he  may  name  another  officer  to  make  the  sale,  or 
fix  another  place  for  it.     So,  if  part  of  the  judgment  is  paid,  he  may  direct 
the  sale  to  be  made  for  the  part  remaining  unpaid.    Thus  if  the  land  of  A. 
and  B.  is  ordered  to  be  sold  to  pay  a  certain  debt,  and  A.  afterwarvis  pays 
his  part  of  the  debt,  the  court  may  direct  the  commissioner  to  sell  first  B.'s 
land  to  pay  B.'e  part  of  the  debt;  or  if,  before  the  sale,  B.  is  garnished  by 
a  creditor  of  the  plaintiff  and  compelled  to  pay  the  debt,  or  a  part  of  it,  to 
the  plaintiff  in  an  attachment  proceeding,  the  court  may  order  the  proper 
credit  to  be  given  and  a  sale  of  the  land  to  be  had  only  for  the  balance  of 
the  debt   remaining  unpaid.     In    Sandburg  v.  Paplnenu,  81  111  ,  446,  which 
was   a   case   like  that  jnst   supposed,  the   court,  speaking   of   the  iwwer  of 
courts  of  record  over  their  own  process,  said  :  "It  is  essential  to  the  admin- 
istration of   justice,  and  it  by  no  means  depends  upon  statutory  enactment, 
but  the  power  is  coeval  with  the  common  law  courts;  and  such  coi^rts  will 
recall  their  process  and  quash  the  same  when  it  is  thown  that  it  would  be^ 
illegal  or  inequitable   to  permit   its  further  use,  and   to  allow  it  to  be  en- 
forced.    If  a  judgment  were  satisfied,  and,  through  mistake  or  by  design,  a» 
execution  were  to  is.sue  upon  It,  does  any  one  suppose  the  court  from  which 
It  issued  is  powerless  to  recall  and  quash  it?    Or,  if  it  was  only  partiallr 
satisfied,  and  an  execution  were  to  issue  for  the  full  amount  of  the  judg- 
ment, would  any  one  have  the  hardihood  to  say  that  the  court  could  not 
order  the  credit  to  be  endorsed  on  the  execution?    So  the  court  has  power, 
in  all  cases,  to  compel  credits  on  judgments  or  executions,  where  it  would 
be  illegal  or  inequitable  to  proceed  and  collect  the  amount  claimed." 
The  same  rule  was  followed  by   his  court  in  Brandenburgh  v.  Beach,  IT 
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Ky.  Law  Rep.,  560,  where  after  judgment  the  debtor  had  paid  as  garnishee* 
a  part  of  his  debt  and  It  was  adjudged  that  the  execution  should  be  credited 
thereby.  In  McLear  v.  Morgan,  6  B.  Mon.,  282,  a  judgment  was  rendered^ 
against  the  husband  and  another  for  trespass,  and  the  execution  was  levied^ 
on  the  land  of  the  wife.  The  judgment  was  then  assigned  to  the  husbands 
and  two  others,  the  husband,  with  the  consent  of  the  other  assignees  of  th»> 
judgment,  agreeing  to  settle  upon  the  wife  one-half  of  the  wife's  land,  ant^. 
securing  two-thirds  of  the  judgment  to  the  other  assignees.  It  was  held, 
that  the  judgment  might  be  enforced  against  the  cotrespasser  of  the  hus- 
band for  one-half  of  the  entire  amount  of  the  judgment. 

At  common  law  a  proceeding  for  the  purpose  of  entering  satisfaction  of  a^ 
judgment  or  preventing  its  execution  in  a  manner  that  by  reason  of  subse- 
quent events  would  be  oppressive,  was  known  as  a  writ  of  audita  querela. 
(3  Blackstone,  side  page  505. )  But  in  modern  practice  this  writ  has  dropped: 
out  of  use,  and  the  remedy  la  by  motion  in  the  court  rendering  the  judg- 
ment (1  Freeman  on  Judgments,  section  95.)  Thus  in  Chambers  v.  Neal;. 
13  B.  Mon.,  256,  where  the  defendant  had  been  discharged  In  bankruptcy 
after  the  judgment  was  entered  against  him,  he  wag  allowed,  by  motion,  to 
set  up  his  discharge  in  bankruptcy.  (Ludington  v.  Peck,  2  Conn.,  700;: 
Smith  v.  Miller,  66  Texas,  78;  B.  &  O.  R  R.  Co.  v.  Vanderwecker,  38  W. 
Va.,  191;  Saltmarsh  v.  Bower,  34  Ala.,  613;  Rauth  v.  N.  Y.  El.  R.  R.  Co.,. 
23  Civ.  Pro  ,  N.  Y.,  95;  Holden  v   Dunn,  19  L.  R.  A.,  81.) 

The  former  judgment  which  was  ulBrmed  by  this  court  was  In  substance^ 
as  follows: 

Ist.  The  city  of  Louisville  was  adjudged  a  lien  upon  the  life  estate  of  the^ 
defendant.  R.  W.  Woolley,  in  all  the  parcels  of  land  for  the  taxes  for  the- 
years  1885  1888,  with  interest  and  costs. 

2d.  The  city  whs  adjudged  a  lien  upon  the  life  estate  of  R.  W.  Woolley^ 
and  the  remainder  Interest  of  the  two  children  in  all  the  lots  for  the  taxed 
for  the  years  1889-1900,  with  interest  and  costs. 

3d.  The  Fidelity  Trust  and  Safety  Vault  Co.,  who  held  a  mortgage  lien- 
created  by  Woolley  and  wife  on   certain   lots,  find   the  Louisville  Trust  Co., 
which   held   also  a  mortgage   lieu   created   by  Woolley  and  wife  on   certain 
other  lots,  were   respectively  adjudged   liens  on   the  property  mortgaged  to  ■ 
them,  subject  to  the  city's  Hen  for  taxes. 

4th.  Some  of  the  lots  were  not  included  in  either  of  the  mortgages,  and  to 
satisfy  the  tax  liens  the  commissioner  was  directed  to  sell  for  the  taxes  first 
the  lots  not  mortgaged,  or  so  nuich  of  them  as  might  be  necessary,  and  then 
to  sell  those  covered  by  the  mortgnges,  so  far  as  necessary. 

5th.  After  prescribing  the  terms  of  the  sale,  the  judgment  then  concluded 
with   these  words:    *'It   is   further  adjudged   by  the   court   that  where  the 
plaintiff's  liens  for  taxes,  interest  and  costs  are  upon  both  the  life  estate  of' 
defendant,    Robert  W.  Woolley,  and   remainder   in   fee  of   the  descendants, 
i^ophia  Woolley  and  Mary  J.  Fenley,  in  and  to  certain  parcels  of  land  herein 
above  described,  that,  as  between   the  said  defendant,  Robert  J.  Woolley, 
and   the   said   defendants,  Sophia  J.  Woolley  and   Mary  J.  Fenley,  the  life- 
interest  of  the  former  in  the  proceeds  of  the  sale  of  such  parcels  of  land  shall 
be  first  subjected  to  the  satisfaction  of  plaintiff's  said  lien  claims  before  the^ 
remainder  Intierest  in  fee  of  the  latter  in  the  proceeds  of  the  sale  of  such  par— 
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-eels  of  land  shall  be  fiubjeoted  to  the  satlsfactloD  thereof,  aod  the  court  xe- 
*«erve6  power  over  the  distribution  of  such  proceeds  and  to  aecertaio  and 
-determine  the  shares  therein  of  the  said  defendants,  respectively.  It  is 
mow,  however,  adjudged  that  the  life  interest  of  the  defendant,  Robert  W. 
^ooUey,  at  seventy-three  years  of  age,  aooording  to  his  deposition  herein, 
U)eing  his  neaiest  birthday,  in  the  proceeds  of  all  iMiroels  of  land,  wherein 
"he  has  a  life  estate,  is,  under  the  life  tables,  thirty-four  and  fifty-one  one- 
iiiundredths  per  cent,  thereof." 

The  judgment  is  an  entirety,  and  in  determining  its  meaning  we  must 
ilook  to  the  whole  of  it,  and  not  to  one  clause  alone.     It  will  be  observed 
«thatr  in  the  first  place,  the  taxes  for  the  years  1885-1888  are  adjudged  a  lien 
« only  on  the  life  estate.    The  court  did  not  contemplate  in  the  subaeqneot 
l)art  of  the  judgment  anything  conflicting  with  this.    In  other  words,  it  was 
toot  contemplated  that  the  taxes  for  these  years  should  become  a  charge  on 
■the  remaindermen.    What  was  said  in  the  concluding  part  of  the  judgment 
«s  to  the  rights  of  the  remaindermen  and  life  tenant  as  between  themselves 
referred  to  the  taxes  for  the  years  1889-1900,  which  were  a  charge  both  on  the 
life  estate  and  the  remainder,  and  in  this  connection  and  for  this  purpose 
the  court  fixed  the  value  of  the  life  estate.     The  court  had  in  mind  only  in 
doing  80  adjusting  the  right«  of  the  life  tenant  and  the  remaindermen.    He 
did  not  have  in  mind  putting  upon  the  remaindermen  any  part  of  the  bur- 
den which  he  had  previously  adjudged  to  rest  exclusively  on  the  life  tenant 
He  was  confronted  with  an  unusual  situation.    All  of  the  lots  were  in 
lien  for  the  taxes  for  the  y«*ars  1889-1900;   the  life  estate  in  all  the  prop- 
erty was  in  lien  in  addition  for  the  taxes  for  the  years  1886-1888.     About 
one  half  of  the  lots  were  also  covered  by  the  mortgages.    To  have  sold  the 
«life  estate  alone  in  all  the  lots,  and  then  to  have  sold  the  remainder  so  far  as 
>  neoessary ,  might  have  inflicted  great  loss  on  the  life  tenant  as  well  as  on  the 
remaindermen,  and  might  have  unduly  imnerlled  the  security  of  the  mort- 
fSafi»eefi,  so  that  as  matters  stood  this  court  affirmed  the  judgment  on  the 
^  ground  that  It  seemed  about  as  fair  a  way  to  subject  the  property  as  could 
be  devised,  but  it  was  not  then  maintained  for  appellee  that  the  judgment 
was  aimed  directly  or  indirectly  to  place  a  burden  upon  the  remaindermen 

•  for  the  taxes  which  were  due  by  the  life  tenant  alone.  When  the  case  re* 
'  turned  to  the  circuit  court  and  the  mortgagees,  In  writing,  consented  that 
■  no  sale  should  be  made  under  their  mortgages,  and  the  remaindermen  paid 

Into  court  ail  that  was  a  lien  on  their  property,  an  entirely  different  state  of 
•case  was  presented.    There  was  then  nothing  to  sell  for  but  the  taxes  which 

bad  been  adjudged  a  Hen  only  against  the  life  estate.  The  case  was  not  sub- 
•'fltantinlly  different  from   that  which  would  have  been  presented   if  B.  W. 

Woolley  had  owned  individually  an  undivided  one-half  interest  in  fee  in  all 
•of  the  lots  and  the  children  had  owned  the  other  half.    In  snob  a  case,  if  the 

•  children  had  paid  into  court  their  one-half  of  the  taxes,  clearly  the  oonit 
might  properly  have  ordered  the  commissioner  to  sell  first  Woolley's  part  of 

'  the  property  for  his  part  of  the  taxes.  The  case  we  have  is  even  stronger, 
I  for  here  the  remainder  was  adjudged  to  be  liable  for  no  part  of  the  taxes  for 
^e  years  1886-1888.  It  is  conceded  in  the  argument  that  Woolley's  life  estate 
^tn  the  property  sold  is  not  in  fact  of  value  110,311.01,  and  so  if  the  judgment 
4tands  the  property  of  the  remaindermen  will  be  taken  to  the  extent  of  the 
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defloienoy  to  pay  tbe  debt  whioh  they  do  not  owe.  It  is  also  conceded  in  the 
argument  by  the  learned  city  attorney  that  if  the  life  tenant  had  died  on 
the  day  before  the  sale  he  rould  not  have  then  gone  ahead  and  sold  under 
the  judgment  as  he  did.  This  concession,  which  is  evidently  correct,  shows 
that  the  judf^ment  did  not  create  a  status,  but  merely  provided  a  remedy  for 
the  then  existing  conditions,  and  if  the  life  tenant  had  subsequently  died,  or 
if  part  of  the  taze»  were  susbequently  paid,  the  court  could  control  the  exe- 
cution of  the  Judgment  so  as  to  do  justice  between  the  parties;  for  if  the  life 
tenant  had  died  there  would  have  been  the  same  difficulty  as  now  in  exe- 
cuting the  judgment  literally  without  further  order  from  the  court.  The 
Dourt  was  without  authority  to  sell  the  entire  property  for  the  taxes  which 
were  due  only  by  the  life  tenant  and  divide  the  proceeds  of  the  sale  between 
the  life  tenant  and  the  remaindermen  in  the  proportion  of  the  value  of  the 
life  estate  to  the  value  of  the  remainder;  for  the  remainder  not  being  liable 
for  the  taxes  due  alone  by  the  life  tenant,  the  city  could  not  compel  the  re- 
maindermen to  submit  to  a  sale  of  their  property  as  a  means  of  satisfying  a 
liability  of  the  life  estate.  The  chancellor  did  not  intend  such  a  thing,  nor 
did  this  court  in  affirming  the  judgment.  The  mode  of  sale  directed  in  the 
Judgment  was  only  intended  to  meet  present  conditions,  and  when  the  con- 
ditions change  the  chancellor  may  control  the  execution  of  the  decree  to  pre- 
vent injustice.  The  order  for  the  sale  of  the  lots  includes  every  interest  in 
them,  and  when  it  becomes  unnecessary  to  sell  certain  interests  the  chancel- 
lor can  control  the  execution  of  the  decree  by  directing  only  other  interests 
to  be  sold.  We,  therefore,  conclude  that  the  court  should  have  sustained  ap- 
pellants' motion,  and  should  have  entered  an  order  as  herein  indicated. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 


SWEENEY,  &c.  V.  COMMONWEALTH. 
(Filed  November  2,  1904. ) 

In  this  action  by  t£e  Commonwealth  to  recover  on  the  bond  of  J.  S. 
Sweeney,  State  auditor,  for  money  paid  by  him  t-o  the  State  militia  for  their 
services  and  supplies  without  proper  authority,  the  following  state  of  facts 
appear  in  the  record  : 

At  the  November  election  of  1899  T.  and  G.  were  rival  candidates  for  gov. 
ernor  of  Kentucky.  T.  was  declared  elected  and  qualified  as  governor.  At 
the  meeting  of  the  legislature  in  January,  1900,  G  contested  the  election, 
and  pending  the  contest  he  was  shot.  T.  called  the  State  miliita  to  the 
Capitol  to  preserve  the  peace  where  they  assembled,  under  command  of  Col- 
lier, adjutant  general.  T.  ordered  the  removal  uf  the  legislature  away  from 
Frankfort,  and  with  the  aid  of  the  militia  refused  to  permit  it  to  assemble 
in  the  State  House,  or  at  any  public  place  in  the  Capitol,  but  a  quorum  met 
flecretly  at  the  hotel  in  Frankfort  and  decided  the  contest  for  governor  and 
lieutenant  governor  in  favor  of  the  contestants.  Q.  was  declared  governor, 
and  took  the  oath  of  office  on  January  81.  1900,  and  on  that  day  issued  a 
proclamation  disbanding  the  militia.  G.  died  Februarys,  and  B.,  the  lieu- 
tenant governor,  took  the  oath  of  office,  and  on  same  day  issued  a  proclama- 
tion disbanding  the  militia,  and  appointed  Castleman  adjutant  general  in 
place  of  Collier.  Neither  of  the  proclamations  were  officially  communicated 
to  the  militia,  but  by  an  arrangement  between  Collier,  who  held  under  T., 
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and  Catftleman.  who  rppresented  B..  it  was  agreed  that  tbe  militia  sboald 
reoiiiio  at  the  Capitol  until  the  contest  was  settled.  Finally,  tlie  le^slatore 
was  pennUted  to  meet  at  tbe  State  Hcutse,  at  Frankfort,  on  Febroaij  19, 
19tio«  when  all  the  proceedings  of  the  body  which  had  been  secretly  held  at 
the  hotel  were  publicly  readopted  in  regular  fsession.     Held — 

1.  Under  section  £672,  Kentucky  Statutes,  the  governor  of  the  State  is  the 
only  person  to  determine  whether  the  State  niiliita  should  or  should  not  be 
called  Into  active  serrioe,  and  his  determination  is  conclusive,  and  the  courts 
can  not  inquire  whether  there  was  sufficient  grounds  to  justify  his  action. 

2.  When  the  militia  is  called  into  active  service  liy  the  governor  they  are 
not  only  entitled  to  be  paid,  under  Kentucky  Statutes,  section  2705,  but  also 
to  be  fed,  under  Kentucky  Statutes,  section  i7<7,  and  the  requisition  of  the 
adjutant  general  for  supplies,  approved  by  the  governor,  over  his  own  signa- 
ture, ifl  a  proper  charge  against  the  State. 

8.  The  militia  having  Ijeen  called  into  active  service  by  T.,  who  was  then 
the  legal  governor,  and  having  continued  in  such  service  after  the  legal  de- 
termination of  the  contest  for  governor  without  notice  to  disband  from 
either  of  the  officers  controlling  them,  Collier  or  Castleman,  they  could  not 
properly  dlnlMind  wlihout  being  subject  to  the  charge  of  desertion,  therefore, 
the  claim  for  their  services  and  supplies  was  a  just  claim  against  the  State 
up  to  the  time  of  the  public  action  by  the  legislature  on  February  19,  1900, 
and  the  payment  o(  said  claim  by  the  auditor  was  a  proper  payment,  al- 
though nut  approved  by  the  legal  governor. 

4.  The  vouchers  upon  which  the  auditor  ptild  the  money,  being  signed  by 
T. ,  an  governor,  and  Collier,  as  adjutant  general,  the  disbursing  agent,  if 
he  wnfi  mistaken  as  to  the*  right  to  the  oflfioes  which  they  were  ezercising, 
is  not  responsible  to  the  State  if  the  justice  of  the  claims  which  he  i>ald,  as 
debts  against  the  Stat4*,  Is  established. 

St.  John    Boyle,  D.  W.  Lindsey,  H.    Chiy  Howard  and   Hazehigg,    Che- 
oault  &  Ilnzelrigg  for  nppellnnts. 

John  W.  Kay  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  Sweeney  q^inllfled  as  auditor  on  December  27,  1800,  and  gave 
bond  with  the  Fidelity  and  Deposit  Co.,  of  .Maryland,  as  surety.  This  action 
was  brought  upon  his  bond  against  him  and  his  surety  to  recover  for  an 
alleged  breach  of  the  bond  by  him  in  issuing  the  following  warrants  upon 
the  treasurer  on  account  of  the  active  miliiia: 

No.  0280.  January  31,  1U)0.  to  D.  K.  Collier 110,044  13 

No.  (W'JO.  February -2,  IWO,  to  D.  K.  CnU'ur  2,51*0  1*7 

No.  (Jo.m  Feburary  »,  IMH),  to  A.  C.  Roberts 5<5  CO 

No.  m-M.  February  a,  HOO,  to  C.  F.  Ward.  &c 646  26 

No.  <i:Mr>.  February  7,  IIKM),  to  C.  C.  Mengel,  &c 12,612  95 

No.  H316.  February  7,  liiOO,  to  K.  K.  Power,  &c 4.022  83 

No.  6002.  February  21,  1000,  to  John  Shannon.  &c 8  00 


929,990  IS 


On  the  trial   it  was  concetled  that  warrant  6831,  for  |t>46.25,  was  for  a  de- 
mand  proiK*rly  payable  out  of  tbe  treasury,  and  no  recovery  was  sought 


SWEENBT,  AG.  V.  COMMONWEALTH.  87ft 

thereon,  and  no  proof  was  offered  as  to  warrant  6002,  for  $8.    The  other  waiv 
rants  were  on  account  of  active  militia  called  into  serTioe  by  W.  S.  Taylor^, 
as  governor,  on  January  30,  1900,  after  the  assassination  of  William  Goebel. 
The  court  allowed  the  defendantE  credit  by  warrant  6280,  of  date  January  Sl»^ 
1900,  for  110,044.13,  as  that  was  Issued  before  the  legislature  had  acted  on  th*f. 
contest  as  to  the  office  of  governor  and  decided  in  favor  of  Goebel ;  but  tha 
other  warrants  he  held  illegal,  as  they  were  issued  after  the  action  of  the. 
general  assembly  declaring  Goebel  governor,  and  after  be  had  taken  th&. 
oath  of  oflSce.    From  this  judgment  the  defendants  appeal,  and  the  Com- 
monwealth prosecutes  a  cross  appeal. 

It  is  insisted  for  the  State  that  the  auditor  had  no  right  to  expend  on  ac- 
count of  the  active  militia  anything  outside  of  the  military  fund,  under  sec- 
tion 9T04,  Kentucky  Statutes:  "There  is  hereby  appropriated  the   sum  of* 
$10,000  per  annum,  to  be  paid  out  of  the  treasury,  from  the  resources  of  the^ 
Kentucky  war  claim  as  the  same  shall  hereafter  be  collected  from   the. 
United   States,  which,  together  with   all   sums  received  into  the  treasury 
from  fines  and  penalties  under  the  provisions  of  this  law,  shall  constitute^ 
the  military  fund  of  this  State.    This  fund  shall  be  disbursed  from  time  to. 
time  by  the  authority  of  the  governor,  and  under  such   regulations  as  he 
shall  prescribe,  for  the  organization,  administration,  equipping  and  uni- 
forming the  State  Guard;  for  the  purchase  of  tactics,  laws  and  regulations 
of  the  army  of  the  United  States;  for   instruction  of  the  State  Guard;  for 
the  publishing  of  regulations  for  their  government;    for  the  renting  of 
armories;  for  the  purchase  of  such  camp  and  garrison  equipage  and  military 
stores  as  may  be  necessary,  and,  generally,  as  in   his  judgment  may  best, 
promote  the  interests  of  the  State  Guard." 

The  construction  of  this  statute  was  before  the  court  in  i3ryant  v.  Brown, 
98  Ky..  211,  and  it  was  there  held  that  this  appropriation  of  $10,000  is  to  be. 
expended  by  the  governor  in  the  organization  and  perfecting  of  the  State 
Guard.     It  was  there  also  held  that  when   the  militia  are  called  into  active, 
service  they  must  tn*  paid  out  of  the  treasury.     The  position  of  appellee,  that 
there  is  no  warrant  of  law  for  the  payment  of  the  militia  when  in  active 
service  out  of  the  treasury,  can  not  be  maintained     Section  2705,  Kentucky 
Statutes,  after  providing  the  salaries  of  certain  officers,  further  provides  as. 
follows:  "Other  oflicers  and  men   of   the  State   Guard,  when   employed  1d^ 
active  service,  shall  receive  pay  as  follows:  Colonels,  $8;  lieutenant  colonels, 
$2.75;  majors,  $2.60;    captains,'  $2. i:5;    first   lieutenants,  $2;    second  lieuten- 
ants, $2;    sergeants  of  and  above  the  gradn  of  first,  $2;  other  sergeants  and 
corporals,  $1.75,  and  privates,  $1  60  per  day;  the  same  to  be  paid  out  of  the 
treasury  on  warrant  of  the  auditor  of  public  accounts:,  upon  company  pay 
rolls,  accompanied   by  copies   or  certificates  of  the  orders  bearing  on  the 
case,  certified  by  the  adjutant  general  and  approved  bj  the  governor  by  his. 
own  signature.     Each  officer  and  each  enlisted  man  shall  also  be  entitled  to. 
one  ration  per  day,  and  forage  when  mounted,  the  ration  and  forage  to  be. 
the  same  as  in  the  army  of  the  United  States,  or  commuted  at  the  actual 
cost  thereof,  or  of  subsistence. " 

By  section  2672  it  is  further  provided:  "It  shall  be  the  duty  of   the  gov- 
ernor, whenever  he  may  deem  it  necessary  for  the  safety  or  welfare  of  the. 
Commonwealth,  or  when  any  actual  or  threatened  invasion,  insurrection,^ 
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tlomestio  violenoe  or  other  danger  to  the  public  interest  makes  it  neoessarr 
to  employ  military  force  in  aid  of  the  civil  power  of  the  goTernment  for  the 
•enforcement  of  the  law,  or  to  preserve  the  peace  and  the  security  of  the 
4*igbt8  and  lives  or  property  of  the  citizens,  to  order  into  active  service  so 
much  of  the  State  Quard  or  military  force  of  the  Commonwealth  as  he  may 
^eem  necessary.  The  State  Guard  can  be  ordered  into  active  service  only  by 
the  governor." 

In  the  case  before  us  the  governor,  in  the  exercise  of  the  discretion  com- 
initted  to  him  by  law,  ordered  out  the  militia.  He  was  the  only  person  to 
-determine  whether  the  militia  should  or  should  not  be  ordered  out,  and  hie 
tletermination  is  conclusive.  We  can  not  inquire  as  to  whether  there  was 
-BufScient  grounds  to  justify  his  action,  as  by  the  statute  he  was  authorised 
^  call  out  the  militia  whenever  he  deemed  it  necessary  for  the  welfare  of 
'the  Commonwealth.  When  the  governor  had  called  the  militia  into  service 
they  were  in  active  service,  and,  therefore,  entitled  to  pay  as  provided  In  sec- 
tion d706,  above  quoted,  and  the  statute  making  no  other  provisloD,  this  pay 
tnust  come  out  of  the  general  fund  in  the  treasury.  In  the  past  twenty- five 
:'years  the  militia  has  been  often  called  into  active  service,  and  no  special  ap- 
1)roprlation  has  been  made  by  the  legislature  to  meet  the  charge.  This  con- 
-struction  of  the  statute  by  all  three  departments  of  the  government  would 
^scarcely  be  departed  from  if  this  court  had  not  heretofore  reached  the  same 
'conclusion  in  the  case  of  Bryant  v.  Brown,  above  referred  to.  Warrant  63-)l, 
^(or  t646.26,  for  which  no  claim  was  made  on  the  trial,  was  for  the  active 
'tnllitia  called  into  service  at  Nicholasville  a  short  time  before  the  call  of  the 
^militia  to  Frankfort.  Counsel,  in  conceding  this  item,  necessarily  took  the 
view  of  the  statute  we  have  indicate<1. 

When  the  militia  is  called  into  active  service  the  men  must  not  only  be 
"paid,  but  they  must  be  fed.  for  no  army  can  be  kept  together  without  food, 
-und,  therefore,  it  is  provided  by  seciiou  ii707,  Kentucky  Statutes,  as  follows: 
^'The  acts  of  congress  for  the  government  of  the  militia  of  the  United  States 
-are  in  force  in  this  State.  The  articles  of  war  and  laws  governing  the  army 
-of  the  United  States  shall,  so  far  as  applicable,  be  a  part  of  this  law,  and 
iilso  the  rules  and  regulations  for  said  army,  so  far  as  consistent  herewith, 
^nd  subjecc  to  such  modification  as  the  governor  may  direct.** 

By  the  United  States  regulations  the  proper  officer  makes  his  requisition 
'upon  the  treasurer  for  the  amount  of  money  necessary,  and  uses  the  money 
"^vhen  paid  over  to  him  in  feeding  the  troops  and  providing  for  them.  Of 
Necessity  the  same  thing  must  be  done  with  the  State  militia  when  called 
dnto  active  servioe.  The  adjutant  general  is  ex  officio  quartermaster  general 
"of  the  militia,  and  the  amount  of  check  6380,  for  110,044  18,  was  paid  to  him 
t)n  a  requisition  certified  by  him  and  approved  by  the  governor  by  his  own 
signature. 

Counsel  for  appellee  refer  us  to  Rlstine  v.  Sinking  Fund  Commissioners, 
-1»  Ind.,  328;  Ingram  v.  Cnlgan,  28  L.  R.  A.,  187;  Clayton  v.  Berry,  27  Ark., 
181,  and  several  cases  decided  by  this  court,  all  to  the  effect  that  money  can 
^e  paid  out  of  the  treasury  only  in  pursuance  of  an  exprt*ss  appropriation 
4nade  by  law.  But  these  cases  have  no  application,  for  section  2705,  Ken- 
'tucky  Statutes,  after  setting  out  the  amount  paid  the  militia  are  entitled 
^,  expressly  provides:  "The  same  to  be  paid  out  of  the  treasury  on  warrant 


8WEENET,  AO.  V.  COMMONWEALTH.  881 

• 
of  the  auditor  of  public  accouuts.  '*    The  oheclL  Id  question  being  for  a  claim^ 
that  was  certified  as  required  by  this  section,  we  conclude  that  the  judg-^ 
ment  of  the  circuit  court  as  to  this  item  was  correct,  and  on  the  cross  appeal^ 
the  Judgment  complained  of  is  afSrmed. 

As  to  the  other  items,  a  different  question   is  presented.    The  defendants^, 
offered  proof  tending  to  show  that  the  legislature  did  not  take  legal  abtioD> 
upon  the  contest  for  the  office  of  governor  until  February  19,  which  was. 
after  all  the  money  here  in  controversy  was  paid  out,  but  the  court  declinedi 
to  admit  this  evidence.    The  defendants  also  introduced  proof  tending  to^ 
show  that  all  of  the  money  represented  by  these  checks  were  to  pay  claims^ 
that  were  just  deni'inds  against  the  treasury,  insisting  that  if  the  claimSs 
were  not  properly  authenticated  when  paid,  still,  if  they  were  in  fact  just, 
claims,  the  State  was  not  in   fact  damaged   in  any  way  by  their  payment,, 
and  there  should  be  no  judgment  against  the  auditor  on  his  bond.    The> 
court  declined  to  make  a  finding  on  this  subject,  being  of  opinion  that  tb& 
auditor  was  responsible  if  he  paid  out  the  money  on  the  claims  without  the- 
approval  of  the  governor.    The  claims  were  all  approved  by  W.  S.  Taylor  aa 
governor,  but  were   not  approved  by  Governor  Beckham,  who  qualified  aa. 
governor  on  February  8,  after  the  death  of  Goebel.    In  Terrell  v.  Boland,  8ft. 
Ky.,  79,  it  was  held  that  where  an  executor  had  paid  a  claim  which  was  not. 
properly  verified  under  the  statute  he  should  be  credited  by  it  upon  proot' 
that  the  claim  was  just.    So  it  has  been  held  in  a  suit  upon  a  sheriff's  bond 
for  failure  to  collect  an  execution  that  there  can  be  no  recovery  where  it  i& 
shown   that  the  money  called  for  by  the  execution  ought  not  to  have  beeiv 
collected.     (Harrison  v.  Harrison,  1  Littell,  187.)    In  State  v.  Bat7..  44  Wis.^ 
694,  an  action  was  brought  against  the  treasurer  of  the  State  upon  his  bon<^ 
because  be  had  paid  118,000  before  it  was  due  without  any  warrant  from  the> 
secretary  of  state.    It  was  held  that  there  could  be  no  recovery  upon  bi& 
bond  as  there  had  been  no  loss  to  the  State.    The  court  said :  ''If  the  treas- 
urer pays  an  appropriation  in  advance  of  the  time  of  payment  appointed  by- 
law, or  if  he  pays  it  without  the  warrant  of  the  secretary  of  statu,  when» 
such  warrant  is  required,  he  takes  the  risk  of  btsing  held  liable  upon   hia, 
bond  for  any  damages  which  may  result  to  the  State  by  reason  of  the  irreg- 
ular payment.    But  where  the  payment  is  made  to  a  person   to  whom  and 
for  whose  benefit  the  money  is  absolately  appropriated  by  law^  and  especially- 
where  the  amount  paid  is  placed  to  the  credit  of  the  treasurer  in  the  booka. 
of  the  secretary  of  state  (although  perhaps  irregularly),  it  is  difficult  to  com^ 
prehend  the  principle  upon  which  the  State  can  recover  the  sum  thus  paid^ 
in  an  action  on  the  treasurer's  bond,  in  which  the  payment  of  the  money  ia 
assigned  as  the  breach." 

The  action  before  us  rests  on  the  ground,  not  only  that  the  auditor  did, 
something  that  he  ought  not  to  have  done,  but  on  the  further  ground  that 
thereby  the  State  sustained  damage.  If  there  was  no  damage  done  to  the. 
State  by  the  act  of  the  auditor,  there  can  be  no  cause  of  action  on  his  bond. 
If  a  just  debt  of  the  State  has  been  paid,  one  which  by  mandamus  the. 
oourtfl  would  have  required  to  be  paid  in  a  proceeding  instituted  for  that, 
purpose,  then  the  State  has  sustained  no  loss  by  the  irregular  action  of  the^ 
auditor  in  paying  the  money  without  having  before  him  a  proper  voucher. 
Appellee's  counsel  rely  up 3n  United  States  v.  Koehler,  9  Wal.,  88,  an^ 
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^mythe  v.  United  States,  188  U.  S.,  168,  but  these  cases  rest  on  the  strict 
4rule  against  public  officers,  which  is  upheld  by  the  United  States  Supreme 
Court.  This  rule  is  rejected  in  many  of  the  States,  and  the  latter  view  has 
been  followed  by  this  court.  (Johnson  t.  Fleming,  31  Ky.  Law  Rep.,  4.) 
Appellant  was  a  disbursing  officer,  and  if  he  made  a  mistake  as  to  the  suffi- 
tiiency  of  the  voucher  for  which  he  drew  his  warrant,  he  took  the  risk. 
Still  if  the  debt  was  justly  payable  by  the  State,  and  the  8:ime  result  might 
have  been  reached  by  mandamus,  he  may  show  the  facts  here  in  defense  cf 
this  suit.  The  vouchers  upon  which  he  paid  the  money  being  properly 
signed  by  Taylor,  as  govern  )r,  and  Collier,  as  adjutant  general,  the  disburs- 
ing agent,  if  he  was  mistaken  as  to  the  right  to  the  offices  wliich  they  were 
exercising,  is  not  responsible  to  the  State  if  the  justice  of  the  claims  which 
he  paid  as  debts  against  the  State  is  established;  for  in  this  event  bis 
motion,  though  irregular,  has  in  nowise  prejudiced  the  State.  We,  there- 
fore, conclude  that  if  the  demands  paid  by  the  auditor  were  of  this  character 
he  may  show  that  fact  in  this  suit  to  avoid  liability  on  bis  bond. 

It  remains  then  to  detenu ine  what  were  the  character  of  the  claims  paid 
by  the  auditor.  As  we  understand  the  evidence,  the  money  was  paid  upon 
the  pay  rolls  of  the  militia  while  in  active  service,  from  January  30  until 
February  6.  1900,  and  for   supplies  for   their  subsistence   during   that  time. 

As  we  have  said,  the  troops  were  regularly  called  into  service,  and  the 
State  was  liable  for  their  pay  as  well  as  fur  their  supplies  while  in  service, 
unless  they  ceased  to  be  properly  in  the  service  of  the  State  before  the  ex- 
piration of  the  time  for  which  they  were  p?iid.  It  is  shown  in  the  record 
that  on  the  night  of  January  31  a  proclamation  was  issued  by  William 
Goebel,  as  governor,  by  which,  among  other  thing:;,  the  first  and  second 
reglmente  of  the  Kentucky  State  Guard  were  ordered  to  return  to  their 
homeR.  Hut  this  proclamation  does  not  appear  to  have  been  communicated 
to  the  officers  in  charge  of  the  militia;  and  it  would  seem  that  on  February 
2  the  legislature  met  and  declared  Goebel  elected,  and  he  was  then  sworn 
In  a  second  time,  he  having  been  sworn  in  the  first  time  on  January  81.  It 
is  urged  that  there  was  no  regular  legislative  action  on  January  81,  and  in 
the  suit  to  determine  the  right  to  the  office  only  the  action  of  February  2 
was  relied  on.  On  the  night  of  February  3  Governor  Beckham  issued  a 
proclamation,  in  which  he  commanded  the  militia  of  the  State,  then  in  pos- 
session of  the  city  and  public  buildings,  to  immediately  disband  and  return 
to  their  homes,  relieving  them  all  from  duty.  He  also  made  an  order  ap- 
pointing John  B.  Castleman  adjutant  general  and  relieving  D.  R.  Collier. 
While  all  this  was  put  upon  the  executive  journal,  it  is  not  shown  to  hare 
been  (jommunlcated  in  any  way  to  the  soldiers.  The  defendants  offered  to 
prove  on  the  trial  that  there  was  a  conference  between  Collier  and  (Castle- 
man, the  latter  rt'presenting  governor  Beckham  in  the  conference,  in  which 
it  was  agreed  that  the  militia  should  remain  on  duty  at  the  Capitol  until 
the  suit  to  determine  who  was  governor  was  tried,  but  the  court  declined  to 
-admit  this  evidence.  The  reason  for  this  ruling  apparently  was  that  the 
■governor  alone  has  power  to  call  the  militia  into  active  service,  and  when 
he  had  relieved  all  the  men  from  duty  the  adjutant  general  was,  without 
-nuthority,  to  continue  them  in  the  service  without  action  by  the  governop 
x)fflcially.    This  seems  to  be  true.    Still  the  fact  remains  that  Castleman,  as 
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adjutant  general,  Issued  no  orders  and  took  no  steps  to  have  the  militia  dia- 
taDded.    The  situation  was  a  very  anomalous  one.     There  were  two  claim- 
ants of  the  office  of  governor.     The  troops  had  been  regularly  called  into 
service;  being  in  active  service,  it  was  their  duty  to  obey  the  orders  of  their 
superiors,  and  to  maintain  discipline  as  soldiers.     They  were   in   the  per- 
formance of  the  duties  for  which  they  were  called  into  service  until  they 
were,  by  proper  orders,  discharged  from   service.     As   between   the   soldier 
and  the  State,  while  he  was  obeying  the  orders  of  his  superior  and  discharg- 
ing his  duty  to  the  State  as  directed  by  thein,  the  State  having  chilled  him 
regularly  into  service,  should  pay  him  while  he  remained   in   service  until 
the  State  discharged  him  from   the  service  by  some  order  which  a  soldier 
could  properly  obey.     A  Koldier  must  receive  his  orders  from  his  superiors. 
The  adjutant  general  has  chargp  of  the  militia,  and  it  is  the  duty  of  the  ad- 
jutant general  to  give  them  orders.     It  is  then  their  duty  to  obey  his  orders. 
It  Is  :ertiiinly  clear,  from  the  record  we  have,  that  no   regular  orders  were 
ever  given  these  troops  dif^charging  them  from  active  service.     Soldiers  who 
leave  their  post  without  orders  are  treated  as  deserters.     When  the  State  re- 
quires of  them  explicit  obedience  to  the  orders  of  their  superiors,  it  can  not 
require  of   them  that   they  l^'ave  their  post  and   take  the  risk  of  being  re- 
garded as  deserters  and  punished  as  such  until  some  orders  have  been  issued 
through  the  regular  channels  which  they  should  take  notice  of  and  properly 
obey.     If   the   matter  was   doubtful,  the  soldier   had   a   right   to  remain  on 
duty.     The  rule   applicable  to  the  citizens  of  the  State  at  Ijirge,  or  usually 
applied  between  master  and  servant,  can  not  be  strictly  applied  between  the 
soldiers  and  the  State  in  a  case  like  this,  where  he  asks  pay  for  his  services 
actually  rendered,  and   the  question   is  made  that  he  had   bt'en  discharged 
from  the  service,  for  the  soldier  is  under  the  constraint  of  military  discip- 
line, and   Is   not  free  to  act.     On  January  31  Taylor,  as  governor,  issued  a 
proclamation  adjourning  the  h»glslature  to  meet  again  at  London  on  Febru- 
ary 6.     The  meetings  of  the  general  assembly  thereafter  until  February  19 
were  not   held   at   the  Stat43  House   because  it  was  in   the  possession  of  the 
soldiers,  who,  under  Taylor's  orders,  refu.sed  to  admit  the  legislature.    These 
meetings  wer6  held  at  the  CapiUil  Hotel  at  night,  and  without  notice  to  the 
members  of  the  legislature  who  were  not  present.     The  validity  of  the  action 
then  taken  was  denied  i^ecause  the   legislature   did   not  meet  at  the  State 
House  as  required   by  law,  and  because  a  large  part  of  both  houses  had  no 
notice  of  the  meeting.s.     When  the  legislature  met  again  at  the  State  House, 
on  February  19,  it  ratified  its  former  action,  and  re-adopted  it.     This  action 
was  publicly  taken   in  the  regular  way  at  the  State  Hou.se,  and   after  this 
there  was  no  longer  room  for  doubt  as  to  the  action  of  the  legislature.    Until 
then,  as  the  meetings  of  the  legislature  had  been  without  public  notice,  at 
night  at  the  Capital  Hotel,  and  no  orders  had  been  issued  to  the  soldiers  ac- 
cording  to   the  usual  cour.se  discharging  them  from  the  service,  we  do  not 
think   they  were  required  to  take  the  risk  of  being  treated  as  deserters  for 
leaving   their  pists.     It  was  a  very  delicate  situation,  the  like  of  which  had 
never  occurred  in  this  State,  and  it  is  believed  will  never  occur  again      It 
was  managed  with  rare  skill  and  judgment  by  Governor  Beckham  and  Gen- 
eral Castleman,  and  the  State  has  reason  to  be  proud  of  the  conduct  of  her 
people  under  the  trying  circumstances.     The  State  government  is  interested 
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In  maintain ing  the  discipline  of  her  soldiers,  and  no  rule  should  be  laid 
down  which  would  impair  their  eflSoiency,  or  lead  them  into  disrespect  of 
the  orders  of  their  superiors. 

We,  therefore,  conclude  that,  under  the  peculiar  oircumstanoes  of  the  case, 
the  pay  rolls  for  the  soldiers  and  the  expenses  for  their  necessary  subsistence 
were  proper  claims  against  the  State,  and  that  no  recovery  should  be  had  on 
the  auditor's  bond  for  these  things  herein,  although  he  paid  them  without 
proper  vouchers.  This  conclusion  uialces  it  unneceFsary  for  us  to  consider 
the  other  questions  made  in  the  argument,  as  they  do  not  seem  to  \»  ma- 
terial for  the  decision  of  the  case  under  the  view  we  have  indicated. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 

Whole  court  sitting. 

Judge  Paynter  dissenting. 

ARNOLD'S  HEIRS  v.  ARNOLD,  &c. 

(Filed  November  a,  190 i— Not  to  be  reported.) 

Lands— Conveyance  by  father  to  son — Where  a  father  executed  a  deed  to 
his  son  in  consideration  that  the  son  would  provide  for  him  and  his  wife, 
and  the  son  becoming  dissatisfied  surrendered  that  deed  and  took  from  the 
father  another  deed  to  other  property,  the  weight  of  the  evidence  showing 
that  the  son  subsequently  got  possession  of  the  former  deed  and  pot  it  to 
record,  having  sold  the  latter  tract  the  father  conveyed  to  him,  the  father 
having  been  in  the  adverse  possession  of  the  tract  since  1887,  the  son  by  his 
conduct  having  acquiesced  in  the  ownership  of  it  by  his  father,  there  is 
nothing  to  warrant  the  claim  of  the  son  to  it. 

E.  E.  Hogg  and  E.  G.  Hyden  for  appellants. 

Qourley  &  Redwine,  C.  A.  Qourley  and  H.  L.  Wheeler  for  appellees. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

As  shown  by  the  weight  of  the  evidence,  the  facts  of  this  cdritroversy  are 
as  follows:  L.  D.  Arnold  and  his  wife,  Mary,  on  August  18,  1880,  oonveyed 
by  deed  to  their  son,  John  Carter  Arnold,  in  consideration  of  his  agreement 
to  support  and  maintain  them  as  long  as  they  lived,  their  home  farm.  The 
son  was  then  unmarried  and  living  with  his  parents.  He  afterwards  mar- 
ried, and  in  Octoi)er,  1887,  becoming  dissatisfied  with  the  arrangement  be 
had  made  with  his  father  and  mother,  and  wanting  to  go  to  Virginia,  he 
proposed  to  his  father  to  give  them  back  the  deed  made  in  August,  1880^ 
which  had  not  been  recorded,  if  his  father  and  mother  would  deed  to  him 
absolutely  a  similar  tract  of  land  which  was  a  part  of  the  home  place.  They 
agreed  to  the  proposition.  The  second  deed  was  made,  which  the  son  had 
immediately  recorded  and  the  old  deed  was  delivered  up  to  the  father,  who 
put  it  in  his  trunk.  In  the  year  18%9  the  mother  died.  After  the  mother's 
death  John  and  his  wife  moved  back  to  the  home  place  and  lived  them  with 
his  father  until  the  father  married  a  second  time,  about  the  year  1882,  when 
he  moved  off  and  is  now  living  in  Breathi|it  county,  having  sold  the  tmct 
of  land  wh\cb  his  father  deeded  to  him  in  1887.  Some  time  after  this,  with- 
out the  knowledge  of  his  father,  he  got  possession  of  the  old  deed  and  had  it 
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recorded,  and  thereupon  the  father  Inetitnted  this  action,  setting  up  the  facts - 
and  praying  that  It  be  cancelled,  being  a  cloud  upon  his  title.    These  are  > 
the  faots  shown  by  the  testimony  of  the  father  and  a  number  of  the  witnesses^ 
who  are  wholly  unimpeached.    The  son  denies  that  he  surrendered  the  old 
deed  to  his  father,  or  that  the  new  deed  was  made  in  cancellation  of  the  oldi 
arrangement,  but  the  proof  is  overwhelmingly  against  him  on  these  iseues.. 
As  the  father  has  been  in  possession  of  the  land  Fince  the  year  1887,  no  ques-- 
tion  of  lim'itation  arises.     His  cause  of  action  did  not  accrue  until  the  son/, 
secretly  got  possession  of  the  old  deed  and  had  it  recorded,  which  was  shortly:* 
before  the  bringing  of  the  action.     The  father  hag  listed  the  land  for  taxa- 
tion since  the  year  1887,  and  the  fion   listed  for  taxation  the  smaller  place  - 
which  his  father  then   conveyed   to  him.    On  dififerenc  occasions,  when  the- 
son  waR  proposing  to  sell  his  place  where  he  lived,  the  father  was  proposing- 
to  sell  the  home  place  whpre  he  lived,  and   the  son  being  present  set  up  no  < 
claim    to  it.    The  father  was  in  the  adverse  posseesion  of  the  land,  claiming^ 
it  as  his  own  after  the    year  1887,  and  the  son,  by  his  conduct,  plainly  ac-- 
quiesced  in  his  father's  ownership  of  the  property. 

There  is  nothing  in  the  record  warranting  a  judgment  in  favor  of  the  sonr 
on  bis  counterclaim.  His  services  previous  to  1887  were  settled  by  the  deed 
then  made,  and  there  was  no  agreement  to  pay  for  anything  that  he  did  for 
hie  father  and  mother  thereafter.  Such  services  as  he  rendered  are  presumed, 
to  have  been  gratuitous,  and  no  claim  was  made  at  the  time  for  compensar 
tlon  for  them-. 

Judgment  reversed  and  cause  remanded,  with  directions  to  enter  a  judg;-^ 
ment  in  favor  of  the  father  cancelling  the  deed  referred  to. 
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(Filed  November  2,  1904— Not  to  be  reported. ) 

Wills — ^Miss  Lizxie  Wilson,  aged   67  year.^^.  who  had   brothers  and  sisters: 
living   at  her  death,  left  the  following  paper:  "At  home  I  write  these  fevr 
lines  as  a  proof  that  at  my  death  it  is  my  will  that  all  my  real  and  persona)* 
property  shall  go  to  my  dear  friend,  Mnry  Blacic,  and   her  bodily  heirs  for- 
ever.^'   There  being  an  entire  lack  of  evidence  as  to  want  of  cnpacity  on  the- 
part  of  testatrix  to  make  a  will,  and  she  being  a  woman  of  good  sense, 
no  proof  of  undue  influence,  and  the  weight  of  the  evidence  being  to  the- 
eflect  that  the  paper  was  genuine,  the  verdict  upholding  it  in  the  lower 
oourt  will   not  he  disturbed.    It  was  not  necessary  to  instruct  the  jury  on 
the  questions  of  incapacity  and  undue  influence,  the  evidence  against  the 
will  being  directed  to  show  that  it  was  a  forgery. 

W.  H.  Wadsworth  and  Willis  &  Field  for  appellants. 

Geoige  Doniphan  and  W.  S.  Pryor  for  appellees. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Hobson. 

Miss  Lizzie  Wilson  died  a  resident  of  Bracken  county  in  January,  1901», 
the  owner  of  a  small  farm,  on  which  she  lived,  and  some  personal  property.. 

.     vol.  26—56 


886  YBLTOy,  AO.  V.  BLACK,  AC. 

She  was  about  fifty- seven   years  old  when  she  died  and  had  a  number  of 

brothers  -and  sisters,  nephews  and  nieces.     Some  time  after  her  death  the 

following  paper  was  offered  for  probate  in  the  Bracken  County  Court  as  her 

will: 

"Bradford,  Ky.,  November  20,  1900. 

""At  home  I  write  these  few  lines  as  a  proof  that  at  my  death  it  is  roy 

will  that  all  my  real  and  personal  property  shall  go  t<o  my  dear  friend,  Mary 

Black,  and  her  bodily  heirs  forever. 

(Signed)    "LIZZUC  WILSON." 

The  county  court  probated  the  paper.  The  heirs  at  law  of  Miss  Wilson  ap- 
pealed the  case  to  the  circuit  court,  where  it  was  tried  before  a  jury,  who 
again  found  for  the  paper,  and  the  heirs  at  law  have  appealed  to  this  court. 

The  paper  was  found  shortly  before  it  was  offered  in  the  county  court  by 
Mrs.  Blnclv  in  an  old  envelope  in  a  cigar  box.  The  proof  for  the  propound- 
•ers  on  the  trial  showed  that  it  was  altogether  in  the  handwriting  of  Miss 
Wilson,  and  that  she  had,  on  several  occasions,  expressed  her  intention  of 
disposing  of  her  property  in  this  way.  The  proof  for  the  contestants  was  to 
the  effect  that  the  writing  was  not  the  handwriting  of  Mis^s  Wilson,  but  an 
Imitation  of  it;  that  she  wrote  a  cramped  hand,  and  not  so  round  or  smooth 
as  the  paper  in  contest.  A  number  of  letters -written  by  her  were  introduced 
before  the  jury;  also  checks  given  by  her,  and  a  number  of  wltnet^ses  testified 
on  either  side  that  the  piiper  was  or  was  not  in  their  judgment  in  the  hand- 
writing of  Mips  Wilson.  Mrs.  Black  had  been  taken  into  Miss  Wilson's 
family  about  the  year  1880,  when  the  family  consisted  of  Miss  W^ilson  and 
her  father,  and  Mrs.  Black  was  a  girl  of  seventeen  years  of  age.  After  tJie 
father  died  she  continued  to  live  there  with  Miss  Wilson,  and  after  fhe 
married  she  and  her  husband  continued  to  Vi\e  with  her.  While  the  evi- 
dence was  conflicting,  there  was  abundant  evidence  to  warrant  a  verdict  in 
favor  of  the  will.  The  original  papers  have  been  brought  up  for  our  inspec- 
tion, but  after  inspecting  them  we  are  unwilling  to  disturb  the  verdict  of 
the  jury  in  favor  of  the  genuineness  of  the  paper. 

There  was  an  entire  lack  of  evidence  as  to  the  want  of  capacity  on  the 
part  of  the  testatrix  to  make  a  will.  While  only  one  witness  speaks  of  her 
capacity,  it  is  dear  from  the  tone  of  all  the  evidence  and  the  references  of 
the  witnesses  to  Miss  Wilson  that  she  was  a  woman  of  good  sense,  and  tliat 
nobody  doubted  her  capacity  tc  make  a  will.  There  was  also  an  entire  fail- 
ure of  proof  as  to  undue  influence.  There  was  nothing  squinting  at  undue 
influence  in  the  evidence.  The  whole  effort  of  the  contestants  was  to  show 
that  the  paper  was  a  clever  forgery.  'J  ho  court,  therefore,  properly  declined 
to  give  the  jury  any  instructions  on  incapacity  or  undue  influence,  and  in 
■any  event  appellants  were  in  nowise  prejudiced  by  the  failure  to  give  these 
instructions,  for  their  whole  evidence  was  directed  to  showing  that  the 
paper  was  gotten  up  after  Miss  Wilson's  death. 

The  ruling  of  the  court  in  the  admission  of  evidence  did  not  prejudice  the 
substantial  rights  of  either  of  the  parties.  The  witness,  Norelln  Teegarden, 
who  had  come  from  the  State  of  Ohio,  was  asked  how  she  oame  to  be  present, 
and  explained.  She  was  then  asked  if  she  had  not  said  that  she  came 
because  there  was  a  matter  between  her  and  George  Doniphan,  one  of  ap- 
pellees' counsel,  that  compelled  her  to  come,  and  that  no  one  would  ever 
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Ieoow  what  brought  her  there  as  a  witness  hut  Mr.-  Doniphan.  She  denied 
making  the  statement,  and  appellants  proposed  to  contradict  her  as  to  this 
matter.  The  court  properly  refused  to  allow  the  evidence  to  he  admitted, 
for  it  in  nowise  contradicted  her  testimony  on  any  material  xx)int  given  in 
the  action,  and  was  entirely  outside  of  the  case.  It  did  not  show  bias,  and 
in  no  way  tended  to  impeach  the  testimony  of  the  witness,  for  the  credibil- 
ity of  the  witness  can  not  be  impeached  by  proof  that  he  has  made  state- 
ments immaterial  to  the  case  on  trial  which  he  denies  making.  We  do  not 
^see  that  the  court  erred  to  appellants'  prejudice  in  the  matter  of  experts 
who  were  allowed  to  testify  as  to  their  opinion  of  the  genuineness  of  the 
writing.  The  proof  on  both  sides  was  much  the  same  in  this  respect,  and 
the  witnesses  who  were  not  experts,  who  were  allowed  to  give  an  opinion  in 
favor  of  the  genuineness  of  the  paper,  qualified  themselves  by  testimony  to 
the  eflFect  that  they  had  seen  the  testatrix  write,  and  were  familiar  with  her 
handwriting. 
Judgment  affirmed. 


WHITE  V.  MANNING.  &c. 

(Fi)ed  November  2,  1C04— Not  to  be  reported.) 

Attaohmentsr-Notioe — Purchasers— By  the  provisions  of  section  2858,  Ken- 
tucky Stxitutes,  a  purchaser  of  land  is  not  affected  by  the  levy  of  an  attach- 
ment unless  he  has  notice,  and  in  this  action,  where  the  proof  conduced  to 
«how  that  appellees  did  not  have  notice  of  such  levy,  the  lower  courts  properly 
«o  held. 

D.  K.  Rawlingg  and  Stivers  &  Wright  for  appellant. 

W.  W.  Bawllugs  for  appellees. 

Api)eal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  instituted  an  action  against  Granville  Patrick  on  a  return 
■of  nulla  bona,  obtained  an  order  of  attachment  and  had  it  levied  on  the 
land  here  in  controversy,  but  did  not  give  notice,  as  required  by  section 
^S58a,  Kentucky  Statutes,  of  the  pendency  of  the  action  and  that  attach- 
ment had  been  levied  upon  the  land.  After  the  action  was  instituted  the 
appellees.  Manning  and  Carnahan,  purchased  the  land  fcom  Patrick  and 
took  a  deed  therefor. 

The  section  supra  provides  that  a  purchaser  under  such  circumstances,  for 
value  and  without  notice,  is  not  affected  by  the  levy  of  an. attachment.  The 
record  shows  that  Manning  and  Carnahan  were  purchasers  for  value.  So 
the  only  question  is,  did  they  have  actual  notice  of  the  pendency  of  the  ap- 
pellant's action?  The  purchasers,  in  most  positive  terms,  state  that  they 
had  no  notice.  The  appellant  introduced  evidence  tending  to  show  that  they 
had  notice.  The  court  below  found  the  fact  to  be  that  they  did  not  have 
notice.    In  this  conclusion  we  concur 

The  judgment  is  affirmed. 
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SCHWEITZER  v.  SCHWEITZER. 

(Filed  November  2,  1004— Not  to  be  reported.) 

Jjaods— AdTancements— This  action  is  based  upon  tbe  following  writipgr 
"Upon  Bale  of  land  on  the  Newport  and  Licking  turnpike  road,  this  dar 
deeded   to  me  by  Emma  cjchweitzer,  I  agree  and  promise  to  pay  Emma 
Schweitzer  the  sum  of  1600  as  an   advancement  to  her,  value  received. 

"GOTLOB  SCHWEITZER." 

It  appedre  that  this  sum  was  a  part  of  the  consideration  of  land  sold  ap- 
pellee by  his  daughter,  and  that  a  lien  for  this  amount  had  been  retained  in 
the  deed,  and  that  the  land  had  been  sold  and  the  appellee  refused  to  pay 
the  amount.  An  advancement  is  an  irrevocable  gift  by  a  parent  in  his  life- 
time to  his  child  on  account  of  such  child's  share  in  the  parent's  estate. 
The  averments  of  the  petition,  if  true,  show  that  the  amount  in  controversy 
was  not  an  advancement,  therefore,  it  was  error  for  the  court  to  sustain  a 
'demurrer  to  the  petition. 

C.  T.  Baker  for  appellant. 

James  C.  &  B.  A.  Wright  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  is  based  upon  a  writing  which  reads  as  follows: 

"Newport,  Ky.,  August  15,  190S. 
''Upon  sale  of  the  land  on  the  Newport  and  Licking  turnpike  road,  tbiff 
day  deeded  to  me  by  Emma  Schweitzer,  I  agree  and  promise  to  pay  Emma 
Schweitzer  the  sum  of  $600  as  an  advancement  to  her,  value  received. 

"GOTLOB  SCHWEITZER" 

It  is  averred  in  the  petition  ^at  Emma  Schweitzer  is  the  daughter  of  ap- 
pellee; that  she  owned  a  certain  tract  of  lind  in  Campbell  county,  Ken- 
tucky ;  that  she  sold  and  conveyed  it  to  her  father  for  13,200;  that  the  fatlier 
agreed  (o  pay  her  $600;  that  a  lien  was  retained  in  the  deed  therefor;  that 
the  $600  was  part  of  the  consideration  for  the  sale  of  the  land;  that  it  was- 
te be  paid  when  the  land  was  sold ;  that  it  has  been  sold  and  the  father  re- 
fused to  pay  her  the  money.  The  court  sustained  a  demurrer  to  tbe  petitioD, 
and  that  action  is  here  for  review.  The  action  of  the  court  below  is  sought 
to  be  sustained  here  upon  the  ground  that  the  writing  must  be  taken  and 
held  in  accordance  with  its  terms,  and  that  by  which  it  is  shown  that  it 
was  intended  to  be  an  advancement  from  the'  father  to  the  daughter,  there- 
fore,  levocable  at  any  tiuie  before  it  became  complete. 

An  advancement  is  an  irrevocable  gift  by  a  parent  in  his  lifetime  to  his- 
child  on  account  of  such  child's  share  of  the  estate  after  the  parent  is  dead. 
While  it  is  stated  in  the  writing  that  the  father  promised  to  pay  tbe  daugh- 
ter $600  as  an  advancement  to  her,  tbe  averments  of  the  petition  show,  if 
true,  that  it  is  not  an  advancement.  Therefore,  there  is  no  necessity  to  dis- 
cuss the  question  as  to  what  would  be  the  effect  of  .the  obligation  If  II  waa 
purely  an  advancement.  This  court  has  repeatedly  held  that  where  land 
has  been  conveyed  by  title  bond  by  a  father  to  a  child  or  grandchild  in  oon- 
sideration  of  love  and  affection,  a  good  consideration  existed,  and  specific 
performance  will  be  decreed.    It  was  held  in  Jennings  v.  Anderson,  4  Moo.r 
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445,  that  nD  action  could  be  maintained  on  an  obligation  which  read  "due 
William  Jennings  S900  as  a  gift  to  his  daughter,  Nancy  Jennings."  This 
was  so  decided  upon  the  idea  that  the  love  and  affection  which  the  promisor 
had  for  his  daughter  was  good  consideration,  and  the  obligation  upon  its 
face  showed  that  it  was  a  debt  in  presenti.  From  the  averments  of  the  peti- 
tion the  $600  for  which  the  writing  was  given  was  due  the  daughter  as  part 
of  the  purchase  money  for  the  land  which  she  sold  her  father.  It  would  be 
no  adfancemment  to  the  daughter  by  the  father  for  him  to  iMiy  her  what  he 
-owed  her.  An  advancement  is  an  irrevocable  gift  by  a  parent  out  of  his 
-own  means  or  property  to  his  child,  not  out  of  the  child's  means  or  prop- 
•erty.  The  mere  designation  of  it  as  an  advancement  could  not  change  the 
'Teal  facts  of  the  transaction. 

It  is  suggested  that  it  is  not  enforceable,  because  the  time  is  uncertain  at 
^hloh  the  1600  was  to  be  paid  under  the  terms  of  the  writing,  as  the  father 
might  never  sell  the  land.  It  is  difficult  to  see  how  any  court  could  allow 
:8uch  an  objection  to  prevent  a  recovery  of  a  debt  evidenced  by  such  writing. 
Suppose  A.  sold  and  conveyed  his  farm  to  B.  for  a  given  sum,  payable  when 
B.  should  sell  the  farm.  Could  any  court  refuse  to  give  A.  a  judgment  for 
his  money  and  thus  allow  B.  to  obtain  the  farm  without  the  payment  of 
the  contract  price?  To  yield  to  such  a  technical  objection  would  be  a  posi- 
tive denial  of  justice.  As  we  do  not  have  before  us  a  real  case  like  the  sup- 
posed one,  we  forbear  to  express  an  opinion  when  such  an  objection  would 
mature.  In  the  case  at  bar  the  condition  has  happened  and  the  objection  is 
due  under  its  terras,  because  the  land  has  been  sold. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


THE  E.  O.  ESHELBY  TOBACCO  CO.  v.  McMAMARA,  &c. 

(Filed  November  3,  1904— Not  to  be  reported. ) 

Wills— Construction  of— Under  the  will  of  Daniel  J.  McMamara,  deceased, 
bis  widow,  as  executrix,  was  given  power  to  sell  and  make  title  to  any 
property  which  may  be  necessary  to  the  carrying  out  the  will.  Where  there 
was  not  sufficient  property  left  to  satisfy  certain  bequests  of  the  testator, 
she  was  authorized  to  pass  complete  fee-simple  title  to  property  necessary  to 
snake  provision  for  the  payment  of  these  bequests. 

Ernst,  Cassatt  &  McDngall  for  appellant. 

W.  A.  Byrne  for  appellees. 

Appeal  from  Kenton  ^Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

This  appeal  involves  a  construction  of  the  sixth  clause  of  the  will  of  Daniel 
■J.  McMamara,  deceased,  and  a  determination  of  the  power  of  Margarette 
McMamara,  the  executrix  thereof,  to  sell  and  convey  certain  real  estate 
belonging  to  the  estate  of  testatrix  situated  in  Covington,  Ky.  Clause  six 
is  as  follows:  "I  hereby  constitute  and  appoint  my  beloved  wife,  Margarette, 
with  the  asf  istance  and  counsel  of  my  son,  John  McMamara,  my  executrix 
of  this  my  last  will  and  testament,  and  having  complete  confidence  in  her 
Jhonesty  and  capability  to  manage  and  control  my  estate,  and  in  carrying 


890  AUXIEB,  &0.    V.    OLAREEf  &0. 

out  the  bequests  of  this  my  last  will  and  testament,  shall  have  power  to  sell 
and  make  title  to  my  property  which  may  become  necessary  in  carrying  oDt- 
the  provisions  qI  this  my  last  will  and  testament,  without  applying  to  a- 
court  for  an  order  other  than  is  necessary  in  the  premises  of  and  in  refer- 
ence to  the  probating  of  this  will." 

It  appears  from  the  teetimony  that  testator  left  no  cash  on  hand  at  the 
time  of  his  death  with  which  to  pay  special  devises  made  by  him  of  $3,000  U> 
his  brother,  William  P.  McMamara,  and  his  sister,  Mrs.  Ellen  Byrne,  and 
that  a  factory  business  in  which  he  was  engaged  at  the  time  of  his  death 
proved  after  his  death  to  be  uu remunerative  and  was  abandoned,  leaving  on 
hand  belonging  to  the  estate  the  building  in  which  it  had  been  condooted, 
which  remained  vacant,  producing  no  income  and  compelling  his  executrix 
to  borrow  money  to  pay  the  taxes,  insurance  and  repairs  thereon.  This 
property  was  oftered  at  public  auction,  and  the  best  .bid  received  thereon 
was  only  S6,500.  It  was  taken  down,  and  the  executrix  subsequently,  with 
the  advice  and  consent  of  her  son,  John  MoMamara,  leased  it  to  £.  0. 
Eshelby,  doing  business  under  the  name  of  the  E.  O.  Eshelby  Tobacco  Co., 
for  a  period  of  five  years,  with  the  option  of  purchase  at  a  cash  price  of 
$0,000.  Eshelby  elected  to  buy  the  property  at  the  price  named  upon  the 
oondition  that  the  executrix  had  power  under  the  will  to  sell  and  oonvey 
same.  And  this  suit  was  instituted  in  the  name  of  Margarette  McMamara, 
as  executrix  and  guardian  of  her  Infant  children,  the  adult  children  also 
being  united  as  plaintiffs,  against  the  appellant  for  the  purpose  of  having 
the  courts  pass  upon  the  question  of  the  right  of  the  executrix  to  sell  and 
convey  the  property. 

We  are  of  the  opinion  that  she  has  such  right  under  and  by  virtue  of  the- 
sixth  clause  in  the  will  of  testator;  and  that  her  deed  will  pass  appellant  a 
complete  fee-simple  title  to  the  property. 

For  reasons  indicated  the  judgiuent  of  the  trial  court  is  affirmed. 


AUXIER,  &c.  V.  CLARKE.  &c. 

(Filed  November  8,  1904— Not  to  be  reported. ) 

Decedent's  estate — Sale  of  personalty— By  the  provisions  of  section  429, 
Civil  Code,  there  is  no  power  or  jurisdiction  to  sell  the  real  estate  of  Infants 
to  pay  debts  of  their  ancestor  until  the  personal « estate  is  exhausted,  and  ia 
this  action,  where  it  appears  that  the  decedenc  left  personalty  subject  to  the 
payment  of  his  debts,  it  was  error  in  not  deducting  the  amount  of  the  per- 
sonal assets  and  then  direct  only  the  sale  of  sufficient  land  to  pay  the  debts 
remaining. 

York  &  York  for  appellants. 

M.  W.  Maynard,  A.  E.  Auxler,  N.  J.  Auxier  and  A.  J.  Auxier  for  appel- 
lees. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  administrator  of  Calvin  Clarke,  deceased,  instituted  an  action  In  tbe^ 
Pike  Circuit  Court  against  his  widow,  heirs  and  creditors  for  the  settlement 
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of  his  estate.    At  the  May  term,  1902,  of  the  oourt.  a  judgment  was  rendered 
directing  a  homestead  to  be  assigned  the  widow  and  infant  children  and  t^ 
sale  of  the  balanoe  of  the  land,  or  so  much  of  it  as  was  necessary  to  pay  the 
claims  against  the  estate.    The  homestead  was  assigned  and  the  balance  of 
the  land  was  sold   by  the  commissioner,  and   one  Taylor  became  the  pur- 
chaser at  the  price  of  tl,200.    The  land  was  appraised  at  this  sale  at  12,000. 
After  this  sale  was  reported,  it  appearing  that  the  land  did  not  bring  two- 
thirds  of  its  appraised  value,  another  judgment  was  rendered,  reciting  that, 
the  report  of  the  former  sale  had  been  by  a  previous  order  confirmed,  which 
order  does  not  appear  in  the  record,  and  directing  a  sale  of  the  equity  of  re- 
demption.   The  sale  was  made  by  the  commissioner,  and  one  John  H.  Leslie* 
became  the  purchaser  at  the  price  of  $850.    He  then  paid  the  first  purchaser,. 
Taylor,  the  amount  of  his  bid,  and  took  an  assignment  thereof  to  himself. 
The  commissioner  made  .a  report  of  these  facts,  together  with  the  report  of 
sale.     To  these  reports  of  sale  the  children  and  heirs  of  Calvin  Clarke  filed 
exceptions.    There  were  many  exceptions,  but  we  will  notice  only  two  of 
them.     One  was  that  the  price  at  which   the  land   sold  was  greatly  inade- 
quate, and  they  presented  a  bond  with  good  and  sufficient  security,  signed 
by  one  O.  C.  gcott,  principal,   and   Amos  Spears  and   E.    P.    Nunnery  as 
security,  each   binding  themselves  that  if  the  land  should  be  resold  they  ^ 
would  bid,  or  cause  to  be  bid,  f^),150  for  the  land,  excluding  the  homestead, 
which    sum  would  pay  all  the  indebtedness  of  the  decedent  and  leave  the 
homestead  free  from  any  claims   to  the  widow  and  infant  children;  second/ 
because  the  petition  did  not  describe  the  land  of  the  decedent  and  the  sale 
thereof  was,  for  reason   of  many  irregularities,  erroneous  and  void.     It  ap- 
pears from   the  record  that   it  was  agreed   that  the  persons  who  signed  the 
bond  referred   to  were  solvent  and   amply  able  to  pay  the  amount  thereof, 
and  that  this  bond  included  an  amount  of  11,100  more  than  that  which  the 
land  brought  at  the  two  sale^. 

This  court  has  repeatedly  decided  that  inadequacy  of  pi  ice  alone  did  not 
authorize  a  court  to  set  aside  a  sale.  But  in  cases  of  great  inadequacy  of 
price,  and  where  the  interests  of  infants  are  involved,  the  chancellor's  ear  is- 
open  to  any  evidence  showing,  in  addition  to  the  sacrifice,  any  irregularity 
in  the  sale.  The  pleadings  in  this  case  are  nut  copied  in  the  record.  The 
judgments  of  the  lower  court  directing  these  sales  are  copied  in  the  record. 
In  our  opinion,  these  judgments  show  upon  their  face  an  irregularity  in  the 
sale  of  this  land. 

By  section  429  of  the  Civil  Code  it  is  provided,  in  efi^ect,  that  if  it  shall 
appear  that  the  personal  estate  is  insuiiScient  for  the  payment  of  all  the 
debts,  the  court  may  order  the  real  property  descended  or  devised  to  the 
heirs,  or  so  much  thereof  as  may  be  necessary,  to  be  sold  for  the  residue  of 
euch  debts.  It  is  clear  from  this  section  that  the  court  has  no  power  or 
jurisdiction  to  sell  the  real  estate  of  infants  for  the  payment  ot  debts  of  their 
ADcestor  until  the  fiersonal  estate  of  the  decedent  is  exhausted,  and  then  to 
sell  only  so  much  as  will  pay  the  remainder  of  the  debt.  (4  Metcalfe,  107.  > 
There  is  nothing  in  this  record  showing  the  amount  of  the  personal  estate 
left  by  the  decedent.  If  there  was  anything  in  the  case  showing  this  fact, 
upon  which  the  lower  court  based  its  judgments  for  the  sale  of  the  land,  it 
was  not  copied  into  this  record.    But  we  do  find  in  the  judgment  directing: 
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the  sale  this  langunge:  '*  It  appearing  that  there  Is  not  snfficleDt  personal 
property  belonging  to  said  estate  to  pay  the  debts  and  the  costs  of  this 
^action,  it  is  adjudged  that  the  land  belonging  to  the  estate  of  Calvin  Clarke, 
•or  BO  mnch  thereof  as  may  be  necessary  to  pay  the  debts  of  the  decedent  and 
the  costs  of  the  action,  be  sold,"  etc. 

This  language  clearly  implies  that  the  decedent  left  personal  property  sub- 
ject to  the  payment  of  debts,  but  because  there  was  an  insufficient  amount 
to  pay  the  same  the  oourt  disregarded  the  personalty,  and  directed  the  land 
to  be  sold  to  pay  all  the  debts.  It  was  error  tn  the  court  in  not  deducting 
'4ihe  amount  of  the  personal  assets  from  the  amount  of  debts  and  costs,  and 
^hen  to  sell  only  sufficient  land  to  pay  the  balance  thereof. 

Wherefore,  the  judgment  of  the  lower  oourt  is  reversed. 


FARRIS  V.  DOZIER,  &c. 

(Filed  November  8,  1904— Not  to  be  reported.) 

Construction  of  statutes— gee t ion  4225,  Kentucky  Statutes,  and  section 
^^I,  Criminal  Code,  authorize  the  circuit  clerk  to  issue  a  capias  pro  fine  on  a 
Judgment  rendered  imposing  a  fine  upon  an  offender,  and  in  this  action  the 
^oourt  below  properly  sustained  a  demurrer  to  the  petition  of  appellant  seek- 
ing to  recover  damages  against  appellees  for  false  imprisonment,  they  being 
the  officers  whose  duty  it  was  to  put  into  effect  the  judgment  imposed  in  the 
j)roseoutlon  against  him. 

F.  D.  Sampson  for  appellant. 

Jesse  D.  Tuggle  for  appellee. 

Appeal  from  Knox  Circuit  Couzt. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  P.  B.  Farris,  was  indicted  apd  fined  in  the  Knox  Circuit 
^Dourt  for  a  misdemeanor.     The  jury  In  the  case  returned  into  court  the  fol- 
lowing verdict :    "We,  the  jury,  agree  and   find  the  defendant  guilty,  and 
-assess  his  fine  at  $100."    And  judgment  was  entered  in  accordance  with  the 
verdict.     Thereafter  the  appellee,  J.  K.  Jones,  as  clerk  of  the  Knox  Circnife 
Court,  issued  a  capias  pro  fine  against  appellant,  which  was  placed  in  the 
hands  of  the  appellee,  W.  W.  Bryley,  who  arrested  appellant  and  delivered 
tiim  to  the  jailer  of  Knox  county,  who  imprisoned  him  in  the  county  jail. 
Appellant  thereupon  brought  this  action  against  the  clerk,  sheriff  and  jailer 
for  damages  for  false  imprisonment,  and  also  prayed  that  each  of  them  be 
perpetually  enjoined  from  further  imprisoning  or  detaining  him.    A  gen- 
•«ral  demurrer  was  interposed  and  sustained  to  the  petition,  and  it  was  dis- 
missed.   Upon  this  appeal  it  is  urged  as  the  sole  ground  of  reversal  that  as 
neither  the  verdict  of  the  jury  nor  the  judgment  pursuant  thereto  provided 
'  that  he  should  be  committed  to  jail  until  the  fine  assessed  against  him  was 
paid,  and  that  a  capias  pro  fine  did  not  He.    Section  1130  of  the  Kentucky 
•Statutes  provides:    ''The  jury  by  whom  an  offender  Is  tried  shall  fix,  by 
'4helr  verdict,  the  punishment  to  be  inflicted,  with  the  periods  or  amouots 
inrescribed  by  law.    *    *    *    In  cases  where  the  punishment  is  a  fine  ♦   ♦  • 
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the  prisoner  shall  be  oonfiDed  In  the  jail  until  the  fine  or  cost  are  paid, 
nnless  other  provided. ' ' 

Section  4245  of  the  statutes  makes  it  the  duty  of  the  circuit  court  clerk  to 
issue  proper  process  on  all  jc dements  in  favor  of  the  Commonwealth  which 
have  not  been  paid  or  replevied  in  the  otBce  and  placed  the  same  in  the 
hands  of  the  sheriff.  And  a  capias  pro  fine  is  one  of  the  writs  of  execution 
mentioned  in  the  statute.  Section  801  of  the  Criminal  Code  also  provides 
that  writs  of  execution,  as  provided  in  the  Kentucky  Statutes,  may  issue 
against  the  person  or  proxi^ty  of  the  defendant  upon  judgments  foi  fines, 
whether  rendered  on  indictments,  penal  action  or  otherwise.  These  pro* 
visions  of  the  Code  and  statute  authorize  the  circuit  court  clerk  to  issue  a 
Ksapias  pro  fine  on  a  judgment  rendered  upon  the  verdict  against  the  defend- 
ant. (Liong  V.  Wood,  &c.,  78  Ky.,  89-3;  Harp  v.  Commonwealth,  22  Ky.  Law 
Hep.,  1792  ) 

Judgment  affirmed. 


PHESS  &  WYMOND  CO.,  Ac.  v.  SIMPSON,  &o. 

(Filed  November  8,  1904— Not  to  be  reported.) 

Timber — Sale  of  standing  trees— Ignorance  of  seller— Fraud  in  buyer— Re- 
scission—In  a  suit  to  recover  a  contract  for  sale  of  timber  standing  in  the 
forest  made  between  two  ignorant  old  women  on  the  one  side,  who  knew 
nothing  of  its  market  valae  and  an  expert  judge  of  such  timber  on  the  other 
«1de,  who  had  examined  it  and  knew  its  value,  where  a  contiyct  of  sale  was 
made  at  1^50,  when  it  was  worth  1600  or  $700,  Held— Where  one  party  has 
means  of  knowledge  of  the  subject  of  the  trade  not  available  to  the  othei, 
and  by  reason  thereof  knows  of  facts  material  to  the  transaction,  but  fraud- 
ulently conceals  the  knowledge  from  the  other,  or  where  one  misleads  the 
other  by  willful  deception  into  believing  a  faot  to  exist  that  does  not  exist, 
by  which  the  agreement  is  induced,  the  law  does  not  deem  it  a  meeting  of 
the  minds  of  the  contracting  parties,  and  the  injured  party  is  entitled  to  a 
rescission  of  the  contract. 

Carroll  &  Carroll  and  Spear  &  Harlan  for  appellants. 

Baird  &  Richardson  for  appellees. 

Appeal  from  Monroe  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellants,  Chess  &  Wymond  Co. ,  are  manufacturers  and  dealers  in  bar- 
rel staves.  They  had  established  in  Monroe  county  an  agency  to  buy  white 
oak  timber  to  be  worked  up,  and  which  by  it  was  worked  up  into  staves  to 
be  shipped  to  their  Louisville  establishment.  They  bought  timber  standing 
in  trees  as  well  as  otherwise.  One  Ray  was  their  agent  engaged  in  buying 
timber  for  them  in  Monroe  county.  He  was  an  expert  judge  of  this  class  of 
timber,  having  had  long  experience  in  the  business.  He  claims  to  have 
been  an  expert,  and  his  testimony  and  the  record  sustain  his  claim.  He 
«bowed  a  remarkable  capacity  for  accurately  estimating  the  output  of  staves 
of  a  given  forest  after  he  had  examined  it.  He  was  fuliy  conscious  of  this 
faculty.  His  employers  were  doubtless  also  aware  and  appreciative  of  it, 
as  indicated  by  his  position  in  their  service,  for  he  made  important  contracts 


894  CHESS  ft  WYMOND  00.,  <£0.  V.  SIMPSON,  ftC. 

of  this  character  on  their  behalf,  based  aloDe,  it  seems,  upon  his  owd  judg- 
meDt. 

He  learned  of  a  body  of  desirable  white  oals  trees  belonging  to  appellees, 
and  determined  to  negotiate  for  its  purchase.  He  took  two  neighbors  of 
appellees  with  him,  he  says  to  show  him  the  route,  when  he  went  to  boy 
the  trees.  Up  to  that  time  he  had  not  seen  the  timber,  at  least  bad  not 
examined  it. 

The  owners  were  two  old  women,  one  aged  eighty  years,  the  other  sixty. 
They  were  spinsters,  living  alone  in  a  remote  and  isolated  locality,  little 
used  to  such  transaction,  indeed  this  seems  to  have  been  among  the  first  of 
the  kind  and  largest  of  their  lives.'  They  were  ignorant  of  the  character 
and  value  of  the  timber,  though  they  knew  the  acreage,  lived  upon  the  farm 
where  it  was,  and  had  a  general  notion  that  it  was  their  most  valuable 
property.  When  Ray  approached  them  to  buy  the  trees  they  said  they  did 
not  want  to  sell  them,  at  least  did  not  want  to  sell  all  of  them,  but  wanted 
to  preserve  them,  selling  a  few  at  a  time,  as  they  constitute  their  sole 
chance  of  income  outside  of  a  very  meagre  product  of  a  poor,  worn  out  little 
farm.  Kay  advised  them  to  sell.  Among  the  arguments  advanced,  he 
stated  that  his  company  in  buying  up  this  class  of  timl)er  created  then  a 
market,  and  by  their  competition  had  enhanced  prices;  but  that  they  would 
be  moving  out  of  that  section  presently,  when  the  comx)etition  being  re- 
moved, vnlues^ouUl  fall;  that  by  selling  the  trpes  then,  and  putting  the 
money  in  bank,  it  would  be  available  for  their  use  as  needed,  whereas  if 
they  let  his  company  go  without  selling  them  the  trees,  they  would  have 
only  the  trees,  which,  in  the  emergency  of  sickness,  and  for  the  wants  of 
old  age,  would  be  practically  useless  to  them.  This  argument  moved  the 
women  to  consider  the  project  of  selling  the  timber  then.  They  informed 
Ray,  though,  that  they  did  not  know  how  many  trees  they  had,  nor  did 
they  know  anything  at  all  about  their  worth.  Ray  re.«5ponded  that  he  would 
go  and*  look  over  the  timber,  a.ssuring  them  that  he  would  give  them  "all 

•  there  was  in  it."    He  did  go,  and  counted  and  examined  thp  trees,  taking 

•  the  two  neighbors  of  appellees  with   him   to   show  him   the   extent  of  the 

boundary,  and  to  help  in  the  tnsk  of  counting  the  trees.  After  some  hours 
Ray  and  one  of  the  iieighbor.s  returned  to  the  house,  the  other  neighbor 
having  gone  bome.  Ray  said  he  had  examined  the  timber.  He  advised 
them  to  sell  it,  giving  as  another  reason  that  some  of  it  was  dying  out,  aod 
would  soon  be  a  los.^,  but  by  cutting  out  the  large  timber  much  of  the 
smaller  stuff  would  come  on  better  to  make  yierchantable  product.  He 
again  fenid  he  was  going  to  offer  them  every  dollar  there  was  in  the  timber* 
and  did  offer  $2*0  for  the  boundary  of  160  acres.  Appelleen  expressed  great 
surprise  at  the  figures,  saying  that  any  way  they  thought  it  ought  to  have 
brought  them  $300.  Ray,  assuring  them  that  his  offer  fully  represented  the 
value  of  the  timber,  buttressing  it  with  the  statement;  that  he  had  bought  a 
great  deal  from  their  neighbors  at  the  same  or  less  pi  ices,  including  some 
from  sawmill  men  (thus  showing  that  experienced  handlers  of  that  class  of 
timber  were  finding  more  money  in  It  at  his  prices  by  selling  to  the  stave 
dealers  than  by  cutting  it  Into  lumber),  said  he  would  go  a  little  above  its 

I  actual  value,  owing  to  their  being  ladles,  and  "make  it  even  money,"  by 

offering  1250  for  the  boundary,  "which  was  the  last  dollar  he  would  give 
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UDder  any  cirouinstnnces. "    The  women  appear  to  have  been  coneiderably- 
shaken  in  their  original  determination  by  these  arguments  and  offers,  ancli 
they  wavered.    They   felt  that  they  should   be  further  advised  about  it! 
They  called  upon  John  Basil,  a  young  fellow  who  had  been  working  on. 
their  place,  and  who  was  present  and  had  accompanied  Ray  and  his  com- 
panions in  their  tour  of  inspection,  calling  him  into  another  room  for  pri- 
vate consultation.    They  asked  him  what  he  thought  of  it.     He  declined  to. 
give  any  opinion.     They  returned   to  Kay  and  asked  what   their  neighbors^ 
(Oentry  and  Tooley),  who  had  examined  the  timber  with  him,  thought  of 
it.    Kay  answered,  Gentry  being   present,   and  by   his  silence  apparently 
assenting  to  the  statement,  that  they  had  expressed  the  opinion  to  him  that. 
$300  was  its  worth.    Thereupon  the  women  yielded,  and  executed  the  con- 
tract, and  Bay  paid  them  $250. 

This  suit  was  brought  by  the  women   some  few  weeks  later  to  have  the. 
contract  rescinded  upon  the  ground  that  Hay  had  overreached  them,  and  by 
false  statements  and  fraudulent  misrepresentations  had  induced  its  execu- 
tion.    These  are  the  particulars  in  which  appellees  claimed,  and  which  the- 
circuit  court  found,  and  we  find,  the  representations  to   have  been   false. 
The  trees  were  not  dying,  there  was  no  evidence  that  one  of  them  was  deacf 
or  showed  any  sign  of  decay.     They  were  in  fact  then  worth  in  that  market. 
at  least  $600.    Gentry  and  Tooley  had   not  said   to  Ray  that  the  trees  were 
worth   only  1200.    Ray  knew  each  of  his  statements  above  negatived  were 
iintrue.     While  we  are  at  this  point,  we  will  state  why,  from  the  record,  we. 
conclude  such  was   his  knowledge.     He  had   just  examined   the   trees.     No. 
witness  says  that  there  were  visible  signs  of  decay.     Ray  does  not  say  so  in 
bis  testimony,  though  he  does  say  that  one  or  more  trees  after  having  been. 
cut  down  and  sawed   into  blocks  or  butts,  showed  that  they  were  in  part 
doty.     Ray  was  the  only  representative  of  appellant  who  had  examined  this 
timber.     He  was  required   to  and  did   report   to  them    his  purchape.     Just 
what  he  reported  is  not  shown.     But  a  letter  from  appellant  to  one  of  the 
appellees  a  few' weeks  later,  in  rt»sponse  to  a  most  pathetic  appeal  to  suffer- 
her  to  repurchase  her  timber,  placed  a  valuation  of  1750  on  the  timber,  re- 
fusing to  rescind,  yet  offered  if  any  one  would  give  them  $750  cash  for  it, 
they,  appellants,  would   give    appellees  $250  additional.     Appellants   must 
have  got  their  idea  of  the  value  of  this  body  of  timber  fi-om  Ray.     Besides, 
the  testimony  of  well  informed,  disinterested  witnesses   place   its  value   at 
from  $500   to  $700.    Ray's  experience  and  acquaintance  with   the  value  wa» 
shown    to   be  equal   to   the  best.     So,  we   conclude   he  did   know  its  value. 
What  Gentry  and  Tooley  had   said   to  Ray  was:    "While  you  were  over  the 
hill  looking  at  some  of  the  timber  we  were  guessing  what  you  would  offer- 
for  it,  and  we  thought  you  would  not  offer  less  than  $200."    lli\y  responded 
that   he  was  going  to  offer   more,  and   they  said   they  were   not   surprised. 
Neither  expressed  an  opinion  then  as  to  the  value  of  the  timber,  so  far  as. 
the  record  shows.    Nor  does  Ray  now  claim  that  they  did  other  than  is  con- 
tained in  the  expression  quoted.     That  Ray  made  every  representation  that, 
he  did  make  to  induce  appellees  to  sell  him  the  timber  can  not  be  doubted. 
Upon  these  facts  the  circuit  court  adjudged  that  the  contract  be  rescinded. 

Appellants  contend  that  the  facts  shown,  if  adopted  even  in  their  extreme 
Ity,  do  not  justify  the  judgment.    The  argument  is,  that  mlsrepresentatioi^ 
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by  the  buyer  of  the  value  or  quality  of  the  seller's  property  will  Dever  au- 
thorize an  action  for  damages  by  the  seller  because  of  the  deceit,  nor  for  re- 
scission. We  fully  appreciate  the  difOculty  of  defining  the  line  between 
'dicker  and  fraud.  Expressions  of  mere  opinions  or  predictions  by  the 
iMirtiee  as  to  value  are  generally  not  deemed  ground  for  redress,  even  though 
false.  They  are  regarded  as  "trade  talk,"  and  not  believed  ordinarily  to 
'Induce  implicit  reliance  upon  their  verity,  nor  to  suspend  further  inquliy. 
A  statement  of  value,  however,  may  create  as  distinct  an  impression  of  fact 
as  any  other.  Bigelow  on  Fmud,  at  page  496,  says:  *'If  one  of  the  parties 
to  a  sale  assumes  to  have  special  knowledge  of  the  value  of  the  property,  in 
<vegard  to  which  the  other,  being  known  to  be  ignorant,  trusts  entirely  to 
the  good  faith  of  the  former,  to  the  former's  knowledge,  it  may  be  veiy 
proper  to  treat  representations  of  value  as  standing  upon  the  same  ground 
*^s  representations  of  fact." 

Unmoved  by  the  pith 09  of  the  situation  of  these  two  helpless  and  all  but 

Indigent  old  women,  and  unmindful  as  the  law  is  of  negotiations  of  Imrter 

and  trade,  wherein  extravagant  praise  by  the  seller,  and  may  be  unfounded 

detraction  by  the  buyer,  both  often  knowingly  false,  are  indulged,  we  are  to 

•apply  to  the  situation  principles  clearly  established  and  rlgbt.     It  will  not 

be  questioned  that  parties  competent  to  contract,  and  under  no  relation  of 

trust  to  each  other,  may  make  any  bargain  they  please,  not  unlawful  in  its 

'purposes  or  execution,  although  one  may  gain  by  his  suxwrior  wisdom  and 

the  other  lose   by  his  shortsightedness  or  ignorance.    Nor  is  the  ketljer  in- 

'formed  bound  to  give  the  less  informed  the  benefit  of  the  former's  experience 

and  judgment  in  arriving  at  a  common  basis  of  agreement.    If  they  are 

dealing  at  arm's  length,  as  the   saying   is,  and  each   has  equal  means  of 

knowledge,  each  may  take  care  of  himself. 

Where,  however,  the  parties  do  not  deal  "at  arm's  length,"  when  it  is  not 

a  match  of  skill  and  judgment  and  interest,  or  where  one  party  has  means  , 

*of  knowledge  of  the  subject  of  the  trade  not  available  to  the  other,  and  by 

reason  thereof  does  know  of  facts  material  to  the  transaction,  Ijut  fraudu- 

lently  conceals  that  knowledge  from  the  other;   or  Where  ope  misleads  the 

other  by  willful  deception  into  believing  a  fact  to  exist,  which  does  not,  by 

which  the  agreement  is  induced,  the  law  does  not  deem  it  a  meeting  of  the 

minds  of  the  contracting  parties.     Nor  indeed  is  it.     For  the  minds  have 

traveled  wholly  diverse  routes,  and  while  apparently  agreed,  in  truth  they 

bave  not.     It  is  not  material  which  of  the  parlies  deceives  the  other;  within 

the  definition  of  the    law  the   injured   one  can   have  a  rescission.    If  the 

f 

seller  falsely  and  fraudulently  misrepresents  a  fact  ooncerning  his  property 

being  sold,  whereby  the  buyer  is  deceived  into  parting  with  his  money  for 

It,  directly  upon  discovering  the  truth,  the  wronged  party  may  have  bis 

*f)wn  restored  by  surrendering  what  he  got  for  it.     It  must  be  equally  true 

In  principle  that  If  the  buyer  has  falsely  and  fraudulently  misrepresented  a 

"Tact  concerning  the  seller's  property,  whereby  the  latter  has  been  induced  to 

■part  with  it  in  exchange  for  so  much  of  the  former's  money,  a  restoration 

of  the  status  quo  will  be  adjudged  to  the  person  so  wrongfully  deprived  of 

*fais  own.    A  man  is  jast  as  truly  entitled  to  his  laud  or  chattel  as  to  bis 

tnoney.     It  would  be  a  strange  thing  if  the  law  protected  him  against  loss 

Hit  the  latter  by  deception,  but  did  not  as  to  the  former. 
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Id  this  case  the  sellers  did  not  know  the  number  or  quality  of  the  trees  oi», 
their  land,  and  were  unaoquainted  with  their  market  value  for  any  purpose^. 
The  buyer  knew  of  the  selleis'  ignorance;  he  knew  the  number  of  the  trees^. 
426  in  number,  knew  their  quality,  which  was  exceptionally  good,  an^ 
knew  their  market  value  to  be  at  least  twice  as  much  as  he  offered  for. 

The  buyer  knew  that  the  sellers,  because  of  their  lack  of  information  oi^ 
these  points,  would  have  to  rely  on  what  others  who  were  informed,  or  were 
in  a  position  to  be,  would  tell  them  about  It.    By  first  arousing  their  feara. 
of  probable  loss  if  they  did  not  act  promptly,  then  picturing  other  advan- 
tages of  immediate  action,  the  buyer  assured  them,  lulled  them  in  a  meas- 
ure into  accepting   that  he  had  offered  what  was  the  true  value  of  that  tim- 
ber in  the  market.    When  the  sellers  asked  for  the  opinion  of  their  neighl)ora; 
who  were  in  the  best  position,  one  almost  equal  to  that  of  the  buyer,  to, 
know  whether  the  price  offered  was  in   truth  the  market  value,  the  buyer- 
falsely  represented  to  the  sellers,  and  thereby  induced  their  acceptance  of 
his  proposition,  that  those  neighbors  had  expressed  the  opinion  that  a  less, 
sum  was  really  the  market  value.    Thus  these  parties  were  not  dealing   at 
arms*  length.    One  had  the  advantage  of  l)eing  acquainted  with  the  quan^. 
tity  and  quality  and  market  value  of  the  others'  property,  of  which  the  lat-. 
ter  were  wholly  ignorant.    He  voluntarily  sought  and  took  the  position  as, 
advisor  to  these  ignorant  people;  persuaded  them  to  rely  on  his  judgment. 
and  fairness;    by  flattery  and  fear  they  were  induced  to  forego  seeking  in- 
formation elsewhere,  and  to  accept  his  as  true.    Knowing  their  dependence^ 
under  the  circumstances,  upon  him  for  information  without  which  they- 
would   be  as  helpless  in  the  trade  as  babes,  and  having  assumed  to  act  in^ 
tbeir  behalf  by  giving  them  "all  their  property  was  worth,"  he  was  in  con-, 
science  bound  to  telLthem  the  truth  and  the  whole  truth  about  it.    We  havos 
no  hesitation  in  declaring,  in  agreement  with  the  circuit  judge,  thot  appel- 
lees were  defrauded  in  this  transaction.    In  arriving  at  this  oonolusiun  wo. 
have  not  rested  entirely  upon  either  the  extreme  age  or  the  ignorance  of  the. 
sellers;    nor  upon  the  inadequacy  of  the  price.    All  these  things,  though^ 
make  it  patent  that  they  have  been  overreached. 

In  Beard  v.  Campbell,  2  Mar.,  126,  Campbell  bought  of  Beard,  whose  wife. 
was  heir  to  an  estate,  the  latter's  interest  in  the  residuum  for  a  grossly  in- 
adequate consideration,  about  one-third  its  real  value.    The  buyer  knew  the^. 
true  value,  the  seller  did  not.    The  seller  was  hard  pressed  for  money,  and. 
In   needy  circumstances.    The  buyer  advised  the  sale.  Beard   having  con- 
fidence in  him.    The  buyer  was  the  executor  of  the  estate.    This  court  held\ 
that  under  the  circumstances  it  was  the  duty  of  the  buyer  to  have  disclosed 
his   knowledge  to  the  seller  before  buying.     In   Cruise  v.  Christopher,  &. 
Dana,  181,  Cruise  bought  by  executed  contract  certain  property  from  Chris-- 
topher  at  a  grossly  inadequate  price,  about  one-third   its  value,  while  the. 
seller  was  slightly  intoxicated.    The  seller  was  indebtel  to  the  buyer,  who. 
had,  by  various  studied  acts,  induced  the  former's  confidence.    The  court, 
thus  summed  up  the  grounds  sustaining  the  rescission,  although  it  held  none> 
alone  eufliolfiiit  (at  page  84):   *'npon  the  combined  grounds,  therefore,  ot 
li^reat  inadequacy  of  price,  the  imbecility  of  the  vendor,  and  his  entire  con- 
fldenoe  in  the  friendship  and  good  intention  of  the  vendee,  the  corresponds 
lug  ioflusoce  of  ths  latter  over  the  former,  on  account  of  personal  feelings^ 
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«nd  the  additional  power  acquired  and  exerted  over  him  as  his  principal  or 
t>nly  creditor,  and  the  evident  design  of  acquiring,  or  at  least  using,  that 
power  fui  gain,  of  all  of  which  the  contract  under  consideration  was  the 
fruit,  we  think  such  a  command,  and  such  an  advantage  are  shown  on  the 
f>ait  of  the  \endee,  over  the  vendor,  as  amount  to  fraud  and  vitiate  the  con- 
tract." 

In  Hunter  v.  Owens,  10  Ky.  Law  Rep.,  651,  the  court  gave  expression  to 
the  same  principle  in  this  language:  * 'Gross  inadequacy  of  price  is  always 
a  badge  of  fraud,  and  sometimes  when  the  disproportion  between  the  value 
-Hnd.  the  price  given  is  very  great  the  chancellor  may,  from  that  fact  alone, 
4nfer  fraud.     We  will  treat,  in  this  case,  the  inadequacy  of  price  as  a  badge 
of  fraud,  and  then  inquire  into  the  question  of  actual  fraud.     The  appellee 
was   ignorant  and   dull,  and  wholly  unacquainted  with   the  value  of  said 
land,  and   relied   upon  the  appellant  to  sell  it  to  her  at  a  reasonable  price, 
And  he  had  reason  to  believe  that  he  had  her  confidence,  and  that  she  relied 
upon  hifl  judgment  as  to  the  value  of  said  land,  and  not  her  own;  it  was, 
therefore,  his  duty  to  deal,  as  to  the  price,  fairly  with  her.     They  were  not 
at  arm?'   length,  and   gross  inadequacy  of  price— always  a  badge  of  fraud- 
becomes  an   actual  fraud  when   the  parties  do   not  deal  with   each   other  at 
'ftrmg'  length.     We  are  constrained  to  the  conclusion  that  the  chancellor  was 
gustifled  in  his  inference  of  actual  fraud  in  this  case.'* 

There  are  other  ca.«es  to  the  same  import,  the  latest  being  Combs  v.  David- 
-son,  24  Ky.  Lnw  Rep.,  953S. 

Wherefore,  the  judgment  is  affirmed.  ^ 


UIKDKL,  SHERIFF  v.  COMMONWEALTH,  FOR  USE.  &c. 

(Filed  November  3,  1904. ) 

1.  Taxation— Omitted  property— Penalty— Who  entitled  to— In  a  proceed- 
ing to  collect  back  taxes  on  property  not  assessed  the  oflScial  who  first  files 
the  statement  in  the  county  court  required  J)y  Kentucky  Statutes,  section 
4211,  is  entitled  to  the  pc?na1ty  allowed  for  the  failure  to  list  the  property 
for  taxation  as  against  any  other  official  or  agent  claiming  same,  and  the 
fact  that  the  first  statement  was  not  as  full  in  de.scrlbing  the  property  as 
•the  subsequent  one,  will  not  deprive  the  first  official  of  such  penalty. 

2.  TaxHs  collectible— In  a  proceeding  to  collect  taxes  on  omitted  property 
the  statute  (section  4341,  Kentucky  Statutes)  applies  to  all  taxes  for  State, 
county  and  district  purposes. 

C.  L.  Ralson,  Jr.,  for  appellant. 

Jas.  M   (iuthrle  and  J.  C.  Wright  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

One  John  Cllne,  of  Campbell  county,  died  in  tho'month  of  August,  1908, 

«nd  left  a  large  estate,  consisting  of  lands  and  personal  property.     It  appear^ 

that  his  personal  property  had  never  been  listed  nor  assessed  for  tazatioD, 

nor  had  he  paid  any  taxes  thereon.     On  the  4th  of  September,  1902,  appellee 

Xjluthrie  filed  a  statement  under  section   4241,   Kentucky  Statutes,  in  tbe 

tJampball  County  Court  against  Oliver  W.  Root,  curator  of  C line's  estate. 
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by  which  statemeot  he  sought  to  require  the  curator  to  list  for  taxation  this 
personal  property  which  he  alleged  had  for  the  last  nine  years  escaped  taza< 
tlon.  On  the  filing  of  this  Ftatement  a  rule  or  summons  was  issued  against 
Root,  as  curator,  returnable  on  the  15th  day  of  October,  1902,  to  show  cause, 
if  any  he  could,,  why  the  estate  of  his  decedent  should  not  be  assessed  for 
taxes,  and  the  same,  with  the  penalty  thereon,  collected.  The  curator  was 
also  directed  to  produce  in  court  the  bank  and  pass  books  of  the  decedent 
for  the  last  ten  years  next  prior  .to  the  death  of  Cllne.  This  rule  or  sum- 
mons was  served  on  Root  on  the  next  day,  September  5,  by  one  of  appel- 
lant's deputies.  On  the  10th  day  of  September,  1P03,  appellant,  Biedel,  as 
sheriff,  also  filed  a  statement  in  the  Campbell  County  Court  aRainst  Root 
as  such  curator  for  the  same  purpose  as  appellee  Guthrie,  and  caused  a  rule 
or  suninion.B  to  be  served  upon  Root  by  the  same  deputy  that  served  Guth- 
rie's process.  After  this  another  revenue  agent  by  the  name  of  Gus  Men- 
ninger  instituted  another  proceeding  in  the  same  court  against  the  same 
party,  and  for  a  like  purpose. 

It  appears  from   the  pleadings  in  this  case  that  appellee  Guthrie  and  the 
attorneys  representing  Cline's  estate  had  agreed  upon  a  settlement  of  the 
matter,  and  had  prepared  an  order  to  beentt»red  in  the  county  court.     When 
they  presented  it  the  court  refused  to  enter  it  until  the  attorneys  for  Riedel 
and  Menninger  were  called  in,  which  was  done.     The  court  then  refused  to 
determine  in  which  case  the  order  should  be  entered  and  entered  the  order 
under  the  style  of  the  three  cases,  to  which  appellee  objected  and  excepted. 
Cline's  curator,  or  administrator,  paid  the  taxes  assessed  by  this  order  to 
the  master  commissioner  of  the  circuit  court  (the  suit  having  been  brought 
In  that  court  to  settle  Cline's  estate).     The  master  commissioner  paid  this 
money  to   the  appellant,  as  sheriff,  together  with   the  20  per  cent,  penalty. 
The  appellant  then  paid  the  State  its  part,  and  the  county  and  taxing  dis- 
trict  their  part,  and   retained   the  penalty,  to  wit,  1835.     Appellee   brought 
this   action   against  appellant  to   recover   this   sum,  and   the   lower  court 
■allowed  appellant  4   per  cent,  for  collecting,  and  gave  a  judgment  in  favor 
of  appellee  for  1801   against  appellant  and   his   surety,    the  Union  Surety 
and   Guaranty  Co.,  which,  as  to  the  surety  company,  was  void  for  Want  of 
process;  and  from  this  judgment  Riedel  only  has  appealed. 

The  appellant  contends  that  he  is  entitled  to  this  penalty  for  the' reason, 
as  claimed  by  him  in  his  statement,  he  gave  an  itemized  statement  of  the 
property  that  was  liable  to  assessment  and  the  banks  in  which  the  money  of 
the  decedent  had  been  deposited,  which  appellee  Guthrie,  by  his  statement, 
failed  lio  do.  It  is  apparent  that  appellee's  statement  was  filed  before  the 
Appraiseroent  of  Cline's  estate  and  appellant's  after,  and  hence  appellee's 
statement  was  not  as  explicit  as  that  of  appellant. 

In  the  cases  of  Commonwealth  v.  Sweigert's  Adm'r,  and  Commonwealth 
T.  LfODgnecker,  21  Ky.  Law  Rep.,  2147,  this  court  held  that  the  advantage  of 
the  iDSufHciency  or  indefiniteness  of  a  statement  filed  by  an  auditor's  agent 
oould  not  be  taken  advantage  of  by  demurrer,  but  should  be  corrected  by 
motion  to  make  more  definite.  It  appears  in  this  case  that  the  attorney  for 
the  decedent's  estate  did  not  object  to  appellee's  statement,  nor  did  he  re- 
<li:  ire  the  statement  to  be  made  more  definite,  realizing  that  his  decedent 
owed  the  taxes,  agreed  to  the  entry  of  the  order. 
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This  court  has  held  In  two  cases  that  as  between  the  auditor's  agent  and 
the  sheriff,  the  one  that  files  the  first  information  or  statement  is  entitled 
to  receive  the  penalty.  (Butler  v.  Watkins,  16  K7.  Law  Bep.,  309;  Bar- 
rison  \.  Wilkerson,  26  Ky.  Law  Rep.,  260. )  The  last  case  is  almost  identical 
with  the  case  at  bar,  except  that  the  contesting  officers  are  reversed.  In 
that  case  the  sheriff  filed  the  first  information.  The  court  held  in  that  case 
that  the  county  court  should  have  assessed  the  property  upon  the  informa- 
tion that  was  first  filed,  and  should  have  dlsmiR.«ed  the  other  information  or 
statement,  and  the  one  filing  the  first  information  was  entitled  to  the  pen- 
alty. The  case  would  have  been  different  if  the  one  filing  the  second  state- 
ment had  alleged  and  proved  that  colluFion  existed  between  the  one  filing 
the  first  statement  and  those  representing  the  decedent's  estate,  for  the  pur- 
p3.se  of  aiding  the  estate  in  avoiding  taxation  on  any  part  of  its  property. 

Appellant  also  contends  that  appellee,  in  any  event,  is  not  entitled  to  the 
penalty  on  that  portion  of  the  taxes  due  the  county  and  the  taxing  district. 
We  can  not  agree  with  appellant  in  this.  Thn  only  statute  authorizing  the 
assessment  of  omitted  property  is  section  4241,  Kentucky  Statutes,  and  in 
our  opinion  this  does  not  apply  to  State  taxes  alone.  If  it  does,  there  is  no 
statute  authorizing  back  assessments  for  county  and  district  purposes,  and 
consequently  appellant  would  be  now  holding  penalties  collected  on  ooupty 
and  district  taxes  without  authority  of  law,  and  which  should  be  returned 
to  the  estate  of  Gline.  In  our  opinion,  this  section  applies  to  all  taxes  for 
State,  county  and  district  purposes  assessed  from  the  list  of  taxable  prop- 
erty  returned  by  the  county  assessor. 
Wherefore,  the  judgment  is  affirmed. 


COLEMAN.  &c.  V.  ILLINOIS  LIFE  INS.  CO. 
(Filed  November  3,  1904— Not  to  be  reported.) 

1.  Deeds— Breach  of  warranty— Action  for  damages  for— Evidence— In  this 
action  by  appellants  to  recover  damages  for  breach  of  warranty  oontained  in 
deed,  th^e  amount  of  damages  claimed  being  taxes  paid  by  them  upim  prop- 
erty exchanged  them  by  appellee,  while  the  evidence  as  to  the  tax  liens  was 
conflicting,  the  burden  of  proof  was  upon  the  appellee  whose  contention  is- 
not  supported  by  the  weight  of  the  evidence. 

2.  Same— Reformation  of  deed— The  answer  and  counterclaim  of  appellee 
recognizing  the  necessity  for  mutuality  of  mistake,  pleads  that  the  mistake 
in  the  deed  upon  which  it  relies  to  relieve  it  of  the  tax  olaim  was  mutual,, 
but  as  the  burden  was  upon  it  to  establish  that  fact,  and  failing  by  satisfac- 
tory evidence  to  do  so,  the  reformation  should  be  refused.  As  to  the  amount 
of  evidence  required,  the  mistake  must  be  clearly  established  by  the  proof, 
and  an  alteration  in  a  duly  executed  contract  will  not  be  made  unless  the 
proof  is  full,  clear  and  decisive.  Mere  preponderance  of  evidence  is  not  suffi- 
cient. 

Bodley,  Bask  in  &  Flexner  for  appellants. 

DuBelle  &  McHenry  and  Henry  W.  Price  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Divlslan. 

Opinion  of  the  court  by  Judge  Settle. 
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The  appellants,  Mary  A.  Coleman  and  Isabel  G.  Walker,  owned  a  parcel 
of  real  estate  in  Ghioago,  111.,  known  as  the  "Oriental  Building,"  which 
they  exchanged  for  a  lot  and  building  in  LouisTille,  Ey.,  owned  by  the  ap- 
pellee, Illinois  Life  Insurance  Co. 

The  Chicago  property  was  valued  at  $470,000,  the  Louisville   property  at 
|9G0,O0O,  and  the  difference  between  these  anio'ints,  $-370,000.  was  paid  appel- 
lants by  appellee.    Deeds  of  conveyance  passed  betwen  the  parties,  each  con. 
taining   a  covenant  of  general  warranty.     Negotiations  for  the  exchange, 
mainly  by  correspondence,  were  for  some  time  in  progress  between  brokers^ 
representing  the  parties,  which  finally  resulted  in  an  agreement  Decern ber- 
31,  1902.     At  that  time  a  meeting  took  place  at  the  office  of  Geo.  W.  (^obb  & 
Co.,  real   estate  brokers,  who  represented  appellants  in  the  negotiations, 
which  was  attended  by  the  brokers  representing  appellee,  by  appellant,  Isabel' 
C.  Walker,  Scott,  the  attorney  in  fact  of  appellant,  Mary  A.  Coleman,  then 
a  resident  of  California,  Judge  Otis,  appellants'  counsel,  C.  S.  Ennis,  who 
also  assisted  in  effecting  the  exchange  of  property,  and  Boylee,  a  friend  of 
appellants. 

At  this  meeting  a  paper  intended  to  evidence  the  contract  was  drawn  up* 
and  signed  by  the  appellants.  This  paper,  in  the  record  called  'Stevens  ex- 
hibit. No.  1,"  was  taken  by  appellee's  agent.  Trainer,  to  Stevens,  its  presi- 
dent, and  was  by  him  signed,  but  it  was  never  returned  to  appellants,  or 
delivered  to  Geo.  W.  Cobb  &  Co.,  who,  according  to  its  provisions,  were  to 
hold  it. 

Mr.  Long,  the  chief  counsel  for  appellee,  at  the  instance  of  its  president^ 
Stevens,  drew  up  another  contract,  which  bears  date  January  2,  18D8,  and  i» 
referred  to  in   the  evidence  as  the  "Onderdonk  contract. "    On  the  day  it 
was  written  appellant,  Isabel  C.  Walker,  Scott,  the  agent  of  appellant,  Mary 
A.  Coleman,  Judge  Otis,  the  counsel  of  appellants,  and  Trainor,  appellee's 
agent,  met  in  the  office  of  Cobb  &  Co.     The  "Onderdonk   contract"  was. 
then  signed   by  appellant  Walker,  and  Scott,  attorney  in  fact  for  the  appel- 
lant, Coleman.     The  paper  was  taken  by  Trainor  to  Stevens,  who  signed  it. 
for  appellee,  after  which  it  was  returned  to  Cobb  &  Co  ,  to  be  held  by  them 
until  the  deeds  were  executed  according  to  its  terms.     The  deeds,  though- 
delivered   January  16,  m»8,  were  dated  as  of  December  81,  1902.     At  that- 
time  there  were   liens  upon    the  Louisville  property  for  taxes  for  the  year* 
1893,  which   were  assessed   in  September,  1902.     These  taxes,  $2,186.69,  due 
the  city  of  I^ouisville,  and  $767.38,  due  the  county  of  Jefferson  and  State  of 
Kentucky,  amounting  in.  the  aggregate  to  $2,951.70,  appellants  were  later- 
compelled  to  pay  because  of  the  refusal  of  appellee  to  discharge  them. 

Appellants  thereafter  instituted  this  action  agt&inst  appellee  for  the  breach' 
of  the  warranty  contained  in  the  deed,  laying  their  damages  at  the  amount 
of  the  taxes  paid  by  them,  with  interest  from  the  time  of  imyment.  The 
nonresidency  of  appellee  and  the  fact  of  its  owning  property  in  this  State 
famished  grounds  for  the  attachment  issued  in  the  action.  The  answer  and 
counterclaim  of  appellee  denied  the  breach  of  the  warranty  complained  of, . 
and  averred  a  mistake  in  the  deed,  in  that  it  failed  to  require,  first,  that . 
appellants  should  take  the  property  thereby  conveyed,  subject  to  outstand- 
ijg  leases;  second,  that  appellants  should  accept  the  property  subject  to  alii 

vol.  26—57 
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taxes;  third,  Bubjeot  to  all  unpaid  special  taxes  and  aseeaaDents ;  and, 
fourth,  subjtct  to  the  right  of  appellee  to  ocoupy  certain  rooms  in  the  build- 
ing as  offices  for  its  local  agents.  The  prayer  of  the  answer  and  counter- 
olaim  asks  that  the  deed  be  reformed  so  as  to  supply  the  alleged  omissions. 
The  affirmative  averments  of  the  answer  and  counterclaim  were  denied  by 
reply.  After  the  taking  of  proof  and  upon  submission  of  the  case  judg- 
ment was  rendered  by  the  chancellor  dismissing  the  petition  and  granting 
the  reformation  of  the  deed  as  prayed  by  appellee,  and  of  that  judgment  ap- 
pellants complain. 

It  is  disclosed  by  the  record  that  upon  the  delivery  of  the  deed  the  leases 
that  existed  upon  the  property  were  assigned  to  appellants,  and  that  they 
are  performing  in  good  faith  the  first  requirement  alleged  to  have  been 
omitted  from  the  deed.  The  third  omission  complained  of  is  unimportant, 
as  there  were  no  unpaid  special  taxes  or  assessments  against  the  property, 
and  the  fourth  oiulfssion  is  equally  unimportant,  as  the  answer  admits  the 
prompt  execution  by  appellants  of  the  lease  of  the  office  rooms  to  appellee, 
and  that  its  officers  are  now  occupyiug  them.  It  is  manifest,  therefore,  thai 
no  cause  is  shown  for  reforming  the  deed  upon  the  first,  third  and  fourth 
grounds.  The  second  alleged  omission,  that  appellants  should  have  been 
required  to  assume  tlie  taxes  for  1903,  and  that  the  deed  should  have  so  re- 
cited, presents  the  only  real  ground  of  controversy  between  the  parties.  In 
other  words,  the  points  of  controversy  are,  first,  did  the  real  contract  be- 
tween the  parties  require  appellants  to  accept  the  Louisville  property  subject 
to  the  taxes  for  1^3,  and  was  that  requirement  omitted  from  the  deed  by 
mistake?  second,  if  there  was  a  mistake,  was  it  mutual?  These  questions 
will  be  more  fully  considered  further  on  in  the  opinion. 

The  demurrer  filed  to  the  petition  raises  the  contention  that  ic  fails  to 
state  a  cause  of  action,  in  that  its  averments  do  not  show  an  eviction.  It 
has  been  repeatedly  decided  by  this  court,  and  such  is  the  weight  of  author- 
ity in  other  i^tates,  that  a  vendee  in  possession  of  land  under  a  deed  con- 
taining a  covenant  of  general  warranty  of  title,  may  resist  the  payment  of 
the  purchase  money  where  there  has  been  an  eviction  by  a  superior  adverse 
title,  or  the  vendor  has  been  guilty  of  fraud  in  the  sale  or  conveyance,  be- 
cause insolvent,  or  removed  from  the  Stato.  (Laevison  v.  Balrd,  01  Ky., 
206;  Butt  v.  Rlffe,  78  Ky.,  354;  English  v.  Thomason,  83  Ky.,  282;  Merifleld 
V.  Tyler,  8  Ky.  Law  Rep.,  423.) 

The  doctrine  announced  permits  the  vendee  to  rely  upon  a  breach  of  war- 
ranty by  way  of  set  off,  as  well  as  in  an  original  action.  It  also  applies  In 
an  action  to  recover  the  amount  of  an  encumbrance  paid  by  the  vendeCi 
whether  it  be  a  tax  or  other  lien,  if  such  encumbrance  existod  upon  the 
property  conveyed  when  the  deed  was  made.  (Walker  v.  Bartlett,  4  Ky. 
Law  Bep.,  367;  Mackenzie  v.  Miller,  7  Ky.  Law  Bep.,  b31.) 

It  is  conceded  by  appellee  that  the  taxes  paid  by  appellants  constituted  a 
valid  lien  upon  the  Louisville  property,  and  that  it  was  in  force  al  the  time 
the  contract  of  exchange  was  made  and  when  appellants  received  their  deed. 

**A  mutual  mistake"  is  "a  mistake  reciprocal  and  common  to  both 
parties,  where  each  alike  labored  under  the  same  misoonception  in  respect 
to  the  terms  of  the  written  instrument."  (Batsford  v.  McLean,  45  Barb., 
478.) 
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^'Equity  will  not  reform  a  written  oontraot  unless  the  mistake  is  proved 
te  be  a  mistake  of  both  parties;  but  may  rescind  and  cancel  a  contract  upon 
^he  ground  of  mistake  of  facts  material  to  the  contract  by  one  party  only." 
<Pritchett  V.  Frisbie,  23  Ky.  Law  Bep.,  484;  Bush  t.  Starks,  28  Ky.  Law 
Bep.,  1560;  Beeder  ▼.  Lewis.  7  Ky.  Law  Bep.,  878;  Tandy  v.  Hatcher,  9  Ky. 
Law  Bep.,  161;  Stackoff  v.  Brannin,  14  Ky.  Law  Bep.,  717.) 

The  answer  and  counterclaim  of  appellee  recognizing  the  necessity  for 
mutuality  of  mistake,  pleads  that  the  alleged  mistake  in  the  deed  of  appel- 
lants was  mutual,  and  as  the  burden  was  upon  it  to  establish  that  fact, 
unless  it  has  done  so  by  satisfactory  evidence  t]ie  reformation  of  the  deed 
should  be  refused. 

As  to  the  nature  and  amount  of  evidence  required,  we  find  the  rule  thus 
stated  in  Boyer  Wheel  Co.  v.  Miller,  14  Ky.  Law  Bep.,  881:  "The  mistake 
must  be  clearly  established  by  the  proofs;  *  *  *  indeed  in  no  case  will  a 
•court  decree  an  alteration  in  the  terms  of  a  duly  executed  contract  unless 
the  proofs  are  full,  clear  and  decisive;  mere  preponderance  of  evidence  is  not 
-enough;  the  mistake  must  appear  beyond  reasonable  controversy. "  (Mat. 
iCingly  V.  Speak,  4  Bush,  816;  Stackhofl  v.  Brannin,  14  Ky.  Law  Rep.,  717.) 

Accepting  the  foregoing  ns  the  correct  rule,  it  necessarily  follows  that  a 
<lirect  conflict  of  testimony  is  conclusive  against  the  reformation  of  a  deed. 

We  can  not  undertake  to  discuss  the  evidence  in  detail.  Though  conflict- 
ing, we  think  the  weight  of  it  established  these  facts:  First,  that  the  letters 
4)etween  Southard  and  Trainor,  appellee's  brokers,  and  G.  S.  Ennis,  of  Geo 
"W.  Cobb  &  Co.,  appellants'  brokers,  looking  to  the  exchange  of  the  Chicago 
property  for  that  in  Iiouisville,  shows  that  the  Louisville  property  was  to 
iye  "free  and  clear  of  all  encumbrance;"  second,  that  the  matter  was  so 
understood  by  appellants  and  their  counsel,  which  understanding  was  con- 
firmed in  the  several  Interviews  and  consultations  that  took  place  between 
the  parties  and  their  representatives;  third,  that  the  contract,  as  first  writ- 
ten, did  give  appellants  the  Louisville  property  free  from  all  encumbrance, 
t)ut  it  was  later  changed  by  an  interlineation  made  by  Ennis  without  ap- 
pellants' consent;  fourth,  that  on  January  2,  1903,  the  contract  was  rewritten 
by  Mr.  Long,  appellee's  general  counsel.  Tor  the  ostensible  purpose  of  pro- 
Tiding  more  rooms  in  the  Louisville  building  to  be  occupied  as  offices  by 
appellee,  at  which  time  he  added  to  it  certain  words  not  in  the  first  writing, 
which  made  it  the  duty  of  appellants  to  accept  thu  property  subject  to  "all 
taxes  which  are  now  or  hereafter  become  a  lien;"  fifth,  that  when  the  sub- 
fiCituted  contract  was  signed  it  was  stated  by  appellee's  representatives,  and 
eo  understood  by  appellants,  their  lawyer,  Judge  Otis,  and  others  assisting 
them  in  the  trade,  that  it  made  no  change  in  the  contract  as  originally 
ag^reed  upon,  except  as  to  the  provision  for  more  rooms  in  the  Louisville 
building  for  appellee's  offices;  sixth,  that  the  deed  was  accepted  by  appel- 
lants with  knowledge  upon  their  part,  and  advice  from  their  counsel.  Judge 
Otis,  that  it  conveyed  them  the  Louisville  property  free  of  tax  liens  or  other 
encumbrance,  and  with  the  understanding  that  its  provisions  were  in  con- 
formity to  the  contract  previously  made  betwen  the  parties. 

The  testimony  of  appellee's  witneeses  is  in  most  respects  contradictory  of 
that  of  appellants,  as  it  was  to  the  effect  that  appellants  took  the  Loaisville 
property  subject  to  the  tax  liens.    But  in  view  of  the  fact   that  the  burden 
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of  proof  was  upon  appellee,  we  are  of  the  opinioD  that  its  contention  is  do^ 
supported  by  the  weip;ht  of  the  evidence  It  follows,  therefore,  that  the  con- 
clusion reached  by  the  chancellor  was  unauthorized. 

Wherefoie,  the  judgment  is  reversed  and  cause  remanded  for  further  pro- 
ceedings  consistent  with  the  opinion. 


SIEVKRS.  &o.  V.  MARTIN  &  WOOLFOLK. 

(Filed  November  8,  190J— Not  to  be  reported.) 

Fraudulent  conveyance— Pleading— Proof— -In  a  proceeding  to  set  aside  & 
fraudulent  conveyance  alleged  to  have  been  made  to  defraud  creditors,  where 
the  answer  filed  denies  fraud  and  alleges  that  the  contract  was  made  in 
good  faith,  and  the  defendants  in  their  depositions  subsequently  tal^en 
testify  that  the  transaction  had  been  rescinded  before  their  answer  was  filed, 
the  lower  court  properly  adjudged  the  conveyance  to  be  fraudulent  and  snb- 
jected  the  property  to  the  payment  of  plaintiffs'  debt. 

O.  H.  Waddle  for  appellants. 

Brown  &  Brown  and  Benton  &;  Robinson  for  appellees. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Appellant,  L.  B.  Sievers,  became  indebted  to  appellees  in  sum  of  about  180. 
A  judgment  was  obtained  on  this  claim  by  appellees  in  the  Pulaski  Quar- 
terly Court,  in  the  spring  of  the  year  1900.  They  caused  an  execution  to  be 
issued  upon  this  judgment,  which  was  returned  by  the  sheriff,  endorsed  no^ 
property  found. 

The  appellees  brought  this  action  in  the  month  of  August,  1909,  against 
appellant,  L.  B.  Sievers,  Nathaniel  Hicks  and  his  wife,  .Sarah  Hicks.  By 
amended  petition  appellant,  Martha  E.  Sievers,  wife  of  appellant,  L.  B. 
Sievers,  and  one  W.  W.  Wilson  were  made  imrties  defendant  to  the  action. 
The  purpose  of  the  action  was  to  set  aside  a  conveyance  of  a  small  piece  of  real 
estate  made  by  Nathaniel  Hicks  and  wife,  dated  November  10,  1900,  for  the 
recited  consideration  of  1165;  tlO  cash  and  the  balance,  tl65,  payable  on  the 
16th  of  Januaiy,  1901.  Appellees  alleged  that  this  conveyance  was  made 
without  any  consideration  and  for  the  purpose  of  cheating  and  defraudiDg 
the  creditors  of  appellant,  1^.  B.  Sievers. 

Hicks  and  wife  answered,  stating  that  they  had  bought  the  proper^  in 
good  faith,  and  the  deed  recited  the  true  consideration,  and  they  still  owed 
the  note  of  Il6),  which  they  at  date  of  deed  executed  to  appellant,*Martha  E. 
Hicks,  except  they  were  entitled  to  a  credit  of  about  $49  for  rent  of  the  prop- 
erty, the  game  having  been  possessed  and  used  by  Sievers  and  wife;  that  if 
Sievers  and  wife  made  the  sale  to  them  for  the  purpose  of  cheating  and  de- 
frauding appellees  or  any  other  creditor,  they  were  not  at  the  time  aware  of 
the  fact.  Appellants  answered,  and  denied  that  the  sale  and  oonTeyano& 
was  without  consideration,  but  averred  that  the  sale  was  made  in  ^good 
faith  and  for  a  valuable  consideration,  to  wit,  $166,  and  that  the  note  for 
1165  was  made  payable  to  appellant,  Martha  E.  Sievers,  in  part  payment  of 
what  her  husband  owed  her,  and  without  any  purpose  to  cheat  or  defraud 
appellees,  or  any  on?. 
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The  issues  were  completed,  the  proof  taken  by  deposition ,  and  upon  the 
trial  the  court  adjudged  that  the  deed  was  fraudulent  and  void  as  to  appel- 
lees, and  adjudged  them  a  lien  upon  the  property  by  virtue  of  their  attach- 
ment which   they  obtained  In   their  action.    The  court,  by  a  subsequent 
order,  directed  that  Hicks  and  wife  might  be  permitted  to  pay  appellees' 
debt,  interest  and  costs,    to-wit,   $106,  and  pay  the   balance   to  appellant, 
Martha  E.  Sievers,  and  retain  the  property  under  their  purchase.    From 
these  judgments  appellants  appeal.    It  appears  that  the  legal  title  to  this 
property  was  in  the  defendant,  W.  W.  Wilson,  who  had  sold  and  received  the 
purchase  price,  but  bad  never  conveyed   it.    He  gave  his  deposition,  and 
stated  thQt  he  bad  long,  since  received  the  purchase  price,  and  op   several 
•occasions  had  proposed  to  convey  the  property,  but  appellant,  L.  B.  Sievers, 
•on  each  occasion  would  defer  the  matter,  stating  in  substance  he  was  not 
ready  for  the  deed,  but  would  attend  to  it  later.    It  also  appears  that  at  the 
■date  of  the  deed  from  appellants  to  Hicks  and  wife  appellant,  L.  B.  Sievers, 
•and  the  Hicks  were  insolvent.    Hicks  took  the  benefit  of  the  bankrupt  law 
-soon  thereafter;  no  mention  of  this  property  was  made  in  his  schedule;  the 
<deed  was  not  recorded  until   after  Hicks  obtained  his  discharge  in  bank- 
ruptcy. 

It  further  appears  that  this  note  of  1155  was  never  delivered  to  the  recited 
payee,  Martha  £.  Sievers.  She  stated  that  her  husband  held  it  as  her  agent, 
l)Ut  it  appears  that  her  alleged  agent,  without  her  knowledge  or  consent, 
transferred  and  deposited  this  note  with  one  Chris.  Tartar  as  collateral. 
As  before  stated,  appellants  alleged  in  their  answer  that  the  sale  of  this 
•property  to  Hicks  and  wife  was  made  In  good  faith  and  for  a  valuable  con- 
sideration, and  without  any  purpose  to  cheat  or  defraud  any  person;  and 
the  note  for  the  purchase  price  was  made  payable  to  Martha  E.  Sievers,  and 
she  accepted  same  in  part  satisfaction  of  what  her  husband  owed  her  for 
borrowed  money.  Appellants,  without  objection,  gave  their  depositions, 
"wfaicb  In  substance  sustained  their  answer;  but  also  stated  that  within  a 
few  months  after  the  deed  was  laade,  and  before  It  was  recorded,  all  parties 
to  it  agreed  to  and  did  rescind  the  trade,  and  the  deed  was  returned  by 
Hicks  to  appellants,  and  Mrs.  Hicks  was  to  take  and  hold  the  land  as  her 
Xnoperty  in  plaoe  of  the  note,  and  stated  that  Hicks,  after  this,  by  fraudulent 
means,  again  obtained  the  deed  and  had  it  recorded  without  their  knowl- 
edge or  consent.  Appellants  contend  that  in  view  of  this  evidence  the  lower 
•court  erred  in  adjudging  this  property  to  Hicks,  subject  to  appellees'  attach- 
ment lien. 

This  evidence  was  In  conflict  with  their  answer.  They  certainly  should 
not  be  permitted  to  disprove  or  contradict  what  they  admitted  and  stated  In 
their  answer.  The  appellants  and  Hicks  stated  in  their  pleadings  that  the 
^trade  was  in  good  faith  and  that  the  Hicks  were  the  owners  of  the  property, 
and  denied  any  intent  to  cheat  and  defraud.  And  appellants  also  stated 
•that  the  note  of  tlo5  was  the  property  of  Martha  £.  Hicks,  and  that  she  was 
-entitled  to  collect  from  Hicks  this  note.  These  pleadings  were  filed  long 
^fter  appellants  in  their  testimony  stated  the  trade  had  been  rescinded.  If 
'vhat  appellants  alleged  in  their  pleadings  was  a  mistake,  and  their  state- 
ments in  their  dex>ositions  true,  then  they  should  have  corrected  their  plead- 
ings by  an  amendment,  and  as  they  did  not  do  so,  they  have  no  reason  to 
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oomplaln  at  the  aotloD  of  the  lower  court.  We  are  of  the  opinion,  upon  god. 
Bldeiation  of  all  the  facts  and  ciroumstanoefl  proTen,  that  this  sale  and  con- 
veyance by  appellants  to  Hicks  and  wife  was  fraudulent,  and  the  court  did 
not  err  in  sustaining  appellees'  attachment,  and  enforcing  their  lien  on  ib» 
property. 
Whereupon  the  Judgment  of  the  lower  court  is  afflnned. 


BOYD  COUNTY  ▼.  ARTHUR,  &o. 
(Filed  November  4,  1904. ) 

1.  Fiscal  courts— Separate  orders  on  same  day— Appeal — Motion'  to  elect— 
An  order  made  by  the  fiscal  court  appropriating  money  for  the  repair  of  the 
public  roads  of  the  county,  and  a  separate  order  made  on  the  same  day 
allowing  the  four  magistrates  of  the  county  $8  per  day  each,  not  ezoeedioi^ 
fifty  days,  for  supervising  and  directing  the  expenditure  of  certain-named 
parts  of  the  appropriation  in  their  respective  districts  in  such  work,  are  to 
be  considered  as  one  order  for  the  purposes  of  an  appeal  therefrom  by  ibt 
county  to  the  circuit  court,  and  it  was  error  in  the  circuit  court  to  reqoire 
the  county  to  elect  from  which  order,  it  would  prosecute  the  appeal. 

8.  Road  supervision— Ineligibility  of  member  of  fiscal  court— Under  Ken- 
tucky Statutes,  sections  4318,  4316,  4836,  fiscal  courts  are  authorized  to  ap- 
point a  road  supervisor  for  the  county  whose  duties  are  to  be  exercised 
under  Its  supervision,  but  these  statutes  do  not  contemplate  that  any  mem- 
ber of  the  court  should  be  supervisor  for  the  county  or  for  any  district 
thereof,  and  so  much  of  the  order  of  the  fiscal  court  as  directed  any  part  of 
the  appropriation  to  be  expended  according  to  the  directions  of  each  of  the 
four  magistrates,  and  allowing  them  compensation  therefor,  is  void. 

8.  Final  orders— Injunction — An  order  by  the  fiscal  court  appropriating^ 
money  to  construct  and  repair  the  public  roads  of  the  county,  and  author- 
izing the  magistrates  of  the  several  districts  to  have  the  work  done  and 
allowing  them  $3  per  day  for  Eupervising  the  work,  is  a  final  order,  which 
the  county  had  the  right  to  enjoin,  and  also  to  prosecute  an  appeal  to  vacate. 

J.  F.  Stuart,  Wm.  Poage,  John  W.  Woods  and  R.  L.  Greene  for  appellant 

Thos.  R.  Brown  and  Geo.  B.  Morten  for  appellees. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  fiscal  court  of  Boyd  county  at  a  special  term*  held  on  June  12,  1908, 
made  the  following  orders: 

"On  motion  of  Mr.  Kirk,  it  is  ordered  that  the  following  appropriations 
be  made  and  spent  according  to  the  directions  of  each  magistrate: 

District  No.  1 WOO 

District  No.  2 500 

District  No.  8 300 

District  No.  4 400 


I « 


Esquires  Arthur,  Kirk,  Handley  and  Buckley  voting  for  the  adoption  of 
the  above  order  and  Judge  William  Poage  voting  against  same,  and  orders 
that  an  appeal  be  taken  to  the  Boyd  Circuit  Court  to  test  the  legality  of 
same. 
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"On  AotioD  of  J.  L.  Eirk,  J.  P.,  and  seconded  by  F.  M.  Buckley,  J.  P.* 
it  is  ordered  that  each  of  the  Ave  justices  of  the  peace  of  Boyd  county,  Ken> 
tncky,  shall  be  allowed  $8  a  day  for  each  day's  work  done  by  them  in  super- 
'Vising  and  directing  the  work  in  their  respective  districts,  in  constructing 
and  maintaining  the  county  roads  therein,  not  exceeding  fifty  days  for  the 
year  1S08,  and  each  year  thereafter  in  lieu  of  this  amount  heretofore  drawn 
by  them. 

"The  forgoing  order  is  excepted  and  objected  to  by  William  Poage,  judge 
of  the  Boyd  County  Court,  and  ex-ofi9cio  meml)er  and  presiding  judge  of 
the  Boyd  Fiscal  Court.  It  is,  therefore,  ordered  that  an  appeal  be  taken 
from  said  order,  or  that  such  other  legal  prooeedings  be  instituted  as  may 
appear  necessary  to  test  the  legality  and  validity  of  said  order. 

'*John  W.  Woods,  a  regular  practicing  attorney  at  law  of  Boyd  county,  is 
hereby  employed  and  appointed  for  and  on  behalf  of  Boyd  county  to  take 
and  prosecute  said  appeal,  or  such  other  necessary  legal  proceedings  as  may 
appear  for  the  best  interests  of  Boyd  county  in  and  to  and  through  any 
court  to  which  said  cause  may  be  carried.  For  which  legal  service  so  ren- 
dered he  shall  be  paid  by  Boyd  county  a  reasonable  compensation." 

An  appeal  was  taken  to  the  circuit  court  as  provided  in  the  orders,  and  in 
that  court  a  petition  and  an  amended  petition  were  filed  setting  out  the  pro- 
(seedingE  in  the  fiscal  court,  alleging  that  the  money  was  about  to  be  drawn 
out  under  the  above  orders;  that  these  orders  were  void  and  beyond  the 
power  of  the  fiscal  court,  and  an  injunction  was  obtained  restraining  the 
county  treasurer  from  paying  out  any  money  under  the  orders.  After  this 
bad  been  done  the  defendants  to  the  appeal  moved  the  court  to  require  the 
appellant  to  elect  whether  it  would  prosecute  its  appeal  from  the  first  order 
or  the  second.  The  court  sustained  the  motion,  and  the  appellant  refusing 
to  elect,  the  court  thereupon  dismissed  the  appeal  on  account  of  appellant's 
refusing  to  elect,  and  also  because  the  appeals  were  prematurely  taken.  He 
also  discharged  the  injunction.  From  this  judgment  appellant  has  appealed 
to  this  court. 

There  was  no  misjoinder  of  causes  of  action.  The  first  order  appropriated 
a  certain  sum  of  mrnoy  to  be  spent  according  to  the  directions  of  each 
magistrate,  and  the  second  order  allowed  each  magistrate*S8  a  day  for  each 
day's  work  done  by  him  in  supervising  and  directing  the  work  in  his  re- 
.epective  district,  in  constructing  and  maintaining  the  county  roads.  The 
two  orders  so  entered  separately  on  the  order  book  were  made  on  the  same 
day,  and  are  part  of  the  same  plan.  The  money  is  to  be  spent  by  the  magis*^ 
trates  under  one  order,  and  their  compensation  for  spending  the  money  and 
the  way  they  are  to  spend  it  are  determined  by  the  other  order.  It  would 
be  impossible  to  carry  out  the  second  order  without  the  first,  and  the  first 
would  be  meaningless  without  the  second;  for  without  the  second  it  can  not 
be  told  in  what  way  the  money  was  to  be  spent  which  was  appropriated  by 
the  first  order.  There  was,  therefore,  no  misjoinder  in  taking  one  appeal 
from  the  two  orders.  Nor  can  it  be  maintained  that  the  orders  are  not  final. 
They  appropriate  money  and  direct  how  it  shall  be  paid  out.  They  are,  in 
substance,  contracts  by  the  fiscal  court  with  each  of  the  magistrates  by 
which  they  are  employed  to  supervise  and  dfrect  the  work  in  their  respective 
districts,  in  constructing  and  maintaining  the  county  roads,  at  18  a  day  for 
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not  exceeding  fifty  days  for  the  year  1903,  and  each  year  thereafter.*  If  this 
•wag  not  a  contract  Tvhioh  the  fiscal  court  could  properly  make,  then  appel- 
lant had  a  right  to  enjoin  any  payment  of  money  under  the  orders,  and  had 
also  a  riffht  to  proEecute  an  appeal  from  the  orders  to  have  them  vacated. 
In  Daviess  County  v.  Qoodwln,  25  Ky.  Law  Rep.,  1081,  It  was  held  that  the 
fiscal  court  Is  without  authority  to  appoint  the  ooupty  judge  the  county 
supervisor  of  roads,  and  that,  being  a  court  of  limited  jurisdiction.  Its  action 
In  doing  so  is  void.  In  Pulaski  County  v.  Sears,  25  Ey.  Law  Sep.,  1381, 
the  magistrates  had  entered  an  order  as  a  fiscal  court  investing  the  county 
judge  with  the  general  supervision  of  the  roads  of  the  county  and  making 
the  magistrate  In  each  magisterial  district  his  assistant.  This  was  held  un- 
warranted and  void.    These  cases  control  the  one  before  u.s. 

Section  4813,  Kentucky  Statutes,  authorises  the  fiscal  court  to  appoint  a 

-supervisor  of  roads  in  and  for  the  county.    By  section  4315  the  fiscal  court 

is  to  see  over  the  supervisor,  and  by  section  4385  he  Is  to  report  to  the  county 

judge  or  some  magistrate.     The  duties  required  of  the  supervisor  are  to  he 

exercised  under  the  supervision  of  the  fiscal  court.    The  statute  does  not 

•contemplate  that  a  member  of  the  fiscal  court  should  be  supervisor,  much 
•less  that  the  county  should  have  ae  many  supervisors  as  there  are  magis- 
trates, each   being  supervisor  in  his  own   district.     By  section   1844,  Ken- 

'tucky  Statutes,  no  member  of  the  fiscal  court  shall  be  interested,  directly  or 

'indirectly,  or  be  concerned  in  any  contract  for  work  to  be  done,  or  material 
to  be  furnished  for  the  county,  or  any  district  thereof,  nor  purchase  nor  be 

tlnterested  in  any  claim  against  the  county  or  the  State.  The  members  of 
the  fiscal  court  are  the  representatives  of  the  county  charged  with  the  duty 

-of  protecting  its  interest.  They  are  allowed  to  appoint  a  supervisor,  and  are 
required  to  see  that  the  supervisor  lives  up  to  the  law.     The  interests  of  the 

-county  might  seriously  suffer  if  the  person  who  is  by  law  required  to  pro- 
tect its  interests,  as  between  it  and  the  supervigor,  was  himself  the  super- 
visor. There  is  no  principle  better  settled  than  that  a  trustee  will  not  be 
allowed  to  occupy  a  dual  position,  and  that  where  he  is  charged  with  the 
protection  of  his  cestui  que  trust,  he  can  not  place  himself  in  a  position 
where  his  personal  interests  may  be  antagonistic  to  the  Interests  of  the 
cestui  que  trust.  •  If  he  does  this,  it  is  a  breach  of  his  trust.  The  statutes 
we  have  referred  to  have  the  same  end  in  view  when  they  forbid  the  mem- 

^bers  of  the  fiscal  court  being  interested  in  any  contract  or  work,  and  In  pro- 
viding that  they  may  appoint  one  supervisor  for  the  whole  county  and  exer- 

•<5lse  supervision  over  him. 

So  much  of  the  orders  appealed  from  as  appropriate  11,400  is  unobjection- 

-^able,  but  in  so  far  as  they  direct  that  this  money  is  to  be  spent  according  to 
the  directions  of  each  magistrate,  they  are  void.  In  so  far  as  the  orders 
allow  each  magistrate  |)3  a  day  for  each  day's  work  done  by  him  in  super- 
vising and  directing  the  work  in  his  district  in  constructing  and  maintain- 
ing the  county  roads  therein,  the  order  is  beyond  the  authority  of  the  fiscal 
court.     By  section  1846,  Kentucky  Statutes,  the  members  of  the  fiscal  court 

-are  entitled  to  |3  a  day  for  each  day  they  are  engaged  In  holding  fiscal 

-court,  and  in  counties  where  a  system  of  free  turnpikes  Is  maintained,  there 
ds  an  extra  allowance  for  atteilQance  at  the  meetings  of  the  committees  of 

the  court.     The  fiscal  court  has  no  authority  to  allow  Its  mem  tiers  any  other 

^compensation  than  that  fixed  by  law. 
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Ib  Jefferson  County  v.  Waters,  38  Ky.  Law  Bep.,  669,  it  was  held  that  an 
appeal  from  an  order  of  the  fiscal  court  by  the  county  attorney  would  not  be 
•dismissed  although  the  fiscal  court  had  made  an  order  directing  that  it 
«bonld  be  dismissed.  The  county  attorney  in  the  case  before  us  declining 
to  prosecute  the  appeal,  the  county  court  made  an  order  directing  another 
•attorney  to  act.  As  will  be  seen  from  the  orders  copied  above,  an  appeal 
was  ordered  to  be  taken,  and  in  the  latter  order  John  W.  Woods  is  employed 
^n  behalf  of  the  county  to  prosecute  the  appeal.  But  at  the  December  term, 
1903,  the  fiscal  court  set  aside  this  part  of  the  orders,  on  the  ground  that  the 
court  had  not  in  fact  so  ordered.  Whether  the  latter  orders  were  properly 
made  or  not  we  deem  it  unnecessary  to  determine.  (Section  127,  Kentucky 
^tatntes,  defining  the  duty  of  the  county  attorney,  provides:  "He  shall 
attend  to  the  prosecution  of  all  cases  in  his  county  in  which  the  Common- 
wealth or  the  county  is  interested;  and  when  so  directed  by  the  county  or 
fiscal  court  institute  or  defend  and  conduct  actions,  motions  and  proceed- 
ings of  every  description  before  any  of  the  courts  of  this  Commonwealth  in 
which  the  county  is  interested,  and  shall  in  no  instance  take  a  fee,  or  act  as 
'Counsel  in  any  case  in  opposition  to  the  interests  of  the  county.-'' 

It  was  the  duty  of  the  county  attorney  to  prosecute  the  appeal  when 
"directed  to  do  so  by  the  county  court.  When  he  declined  to  discharge  his 
^Qty  the  county  judge  hims^elf,  in  the  name  of  the  county,  prosecuted  fche 
appeal.  The  county  judge  is  a  member  of  the  flpcal  court,  and  is  given  au- 
thority to  direct  actions  to  be  brought  on  behalf  of  the  county.  When  the 
'County  attorney  refused  to  obey  his  order,  he  was  not  required  to  sit  by  and 
«ee  the  interests  of  the  county  suffer,  but  might  himself  prosecute  the  ap- 
peal. Whether  he  could  employ  counsel  for  this  purpose,  or  charge  the 
•county  therewith,  are  questions  which  do  not  arise  here. 

Judgment  reversed  and  cause  remanded  for  furtVer  proceedings  consistent 
herewith. 


TIPTON,  &c.  V.  HARRIS. 

(Filed  November  4,  1904— Not  to  be  reported. ) 

Jurisdiction— Sale  of  mortgaged  property— In  this  action  where  mortgaged 
property  was  sold  by  order  of  the  court  below,  because  it  appeared  to  be 
perishable,  the  sale  bonds  having  been  taken  by  the  commissioner,  a  reversal 
Is  sought  on  the  ground  that  the  court  could  not  order  the  sale  in  an  action 
to  enforce  the  mortgage  debt  until  there  had  been  a  judgment  therefor,  but 
this  question  can  not  be  adjudicated  here  as  this  court  has  no  jurisdiction, 
there  having  been  no  final  judgment  in  the  action. 

Chas.  W.  &  Robert  R.  Friend  and  J.  B.  White  for  appellants. 

Ii.  A.  West  and  Hugh  Riddle  for  appellee. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee,  Harris,  instituted  this  action  against  the  appellants  on  a 
promissory  note  for  $600  secured  by  chattel  mortgage  on  a  portable  sawmill 
«nd  two  mules.    The  defense  was  that  the  debt  had  been  discharged  by  cer- 
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t»in  small  payments  and  by  a  delivery  of  the  mill  to  the  appellee.  The  ap* 
pellee  filed  an  affldaTit  tending  to  show  that  the  mill  vvas  perishable  and 
was  liable  to  explode  or  be  destroyed  by  fire,  and  he  asked  the  oouit  to  sell 
it  and  hold  the  prooeeds  to  await  a  judgment  in  the  action.  The  oourt  did 
this,  and  directed  the  sale  bonds  to  be  taken  to  the  master  oommiaeioner. 
Ko  judgment  has  been  given  for  appellee's  demand,  and  the.  issnes  remain 
undisposed  of.    There  has  been  no  final  judgment  in  the  case. 

A  reversal  is  sought  upon  the  grounds  that  the  court  could  not  order 
mortgaged  property  sold  in  an  action  to  enforce  the  mortgage  debt  until 
there  has  been  a  judgment  therefor,  and  in  support  of  that  position,  the 
case  of  Wilson  v.  Aultman  &  Taylor  Co.,  19  L.  R.,  881  Ky.,  01,  is  cited. 

This  court  can  not  adjudicate  that  question  on  this  appeal,  as  it  has  no 
jurisdiction  because  there  has  been  no  final  judgment  in  the  case.  Thia 
oourt  only  has  jurisdiction  to  review  any  final  judgments  or  orders,  except 
in  special  instances  unnecessary  to  be  enumerated  here.  A  final  judgment 
is  one  which  puts  an  end  to  the  action  by  declaring  that  the  plaintiff  haa 
either  entitled  himself,  or  has  not,  to  recover  the  remedy  for  which  he  sues. 
(8  BlackBtone  Com.,  816.) 

For  the  above  reason  the  appeal  is  dismissed. 


•commonwealth  v.  HIGGINS' TRUSTEE. 
(Filed  November  4,  1004— Not  to  be  reported.) 

1.  Taxation— Action  by  auditor's  agent— Presumption  that  officer  in  mak- 
ing assessment  did  his  duty  in  the  absence  of  proof  to  the  contrary— Where- 
the  face  value  of  bonds  sought  to  be  taxed  in  an  action  by  the  auditor'^ 
agent  is  in  excoFS  of  the  value  fixed  by  the  owner,  there  being  no  proof  a» 
to  their  actual  value,  it  must  be  presumed  that  the  assessor  in  making  the 
assessment  did  his  duty,  and  the  burden  is  upon  the  state  to  show  that  there 
was  an  omission  of  property  from  taxation. 

8.  Practice  in  Court  of  Appeals— Where  an  original  answer  was  lost  out  of 
the  record  in  the  circuit  court  before  the  trial,  and  it  is  shown  from  the- 
record  that  the  case  was  tried  upon  pleadings  filed  in  that  court,  on  appeal 
from  the  judgment  there  the  case  must  be  tried  in  the  Court  of  Appeals  as 
it  was  in  the  circuit  court,  and  the  absence  of  the  original  answer  having 
been  waived  there,  can  not  be  relied  on  here. 

L.  J.  Moore  for  appellant. 

J.  D.  &  G.  R.  Hunt  for  appellee. 

Appeal  from  Fayette  Circuit  Court.. 

Opinion  of  the  court  by  Judge  Hobson. 

In  the  year  1897  the  auditor's  agent  for  Fayette  county  filed  in  the  clerk'» 
office  of  the  Fayette  County  Court  this  action,  under  section  4241,  Eentacky 
Statutes,  against  appellee,  seeking  to  have  assessed,  as  omitted  property, 
certain  bonds,  notes  and  cash  for  the  years  1889-1897,  Inclusive.  After  somo- 
preliminary  motions  were  overruled  the  defendant  filed  answer,  and  upon 
hearing  in  the  county  court  judgment  was  rendered  as  sought  by  the  au- 
ditor's agent.    The  defendant  appealed  to  the  Fayette  Circuit  Court    Tbfr 
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olrouit  court  eustalned  a  demarrer  to  the  first  jM&ragraph  of  the  aoswer  tL\e^ 
in  the  oouDty  court  and  also  to  the  statement  filed  by  the  auditor's  agent, 
Kiting  leave  to  the  parties  to  amend.    An  amended  petition  and  statementi. 
was  thereupon  filed ;  a  demurrer  to  it  and  a  motion  to  make  it  more  Rpeoifia 
were  overruled,  and  then  the  defendant  filed  an  amended  answer  in  which, 
the  allegations  of  the  former  answer  were  adopted.    Afterwards,  it  appear- 
ing that  the  original  answer  filed  in  the  county  court  had  been  misplaced, 
the  court  allowed  a  second  amended  answer  to  be  filed,  which  appears  to. 
have  been   intended  to  set  up  the  matter  which  was  not  contained  in  th». 
original  answer  that  was  then  lost.    The  case  was  then  submitted  on  the> 
pleadings  and  proof  and  the  court  dismissed  the  proceedings. 

It  is  insisted  that  the  judgment  must  be  affirmed  because  the  original  an-. 
Bwer  filed  in  the  county  court  is  not  contained  in  the  transcript.    It  is  also. 
Insisted  for  the  appellant  that  the  judgment  must  be  reversed  because  the. 
answer  filed  in  the  circuit  court,  which*  is  the  only  one  now  in  the  record, 
does  not  sufficiently  controvert  the  allegations  of  the  amended  statement  or- 
petition.    As  the  original  answer  was  lost  out  of  the  record  before  the  trial 
in  the  circuit  court,  and  as  it  is  shown  by  the  record  that  the  case  was  tried. 
In  the  circuit  court  on  the  pleadings  filed  in  that  court,  on  appeal  from  the. 
judgment  there  rendered  the  case  must  be  tried  here  as  it  was  tried  there; 
and  absence  of  the  original  answer  having  been  waived  in  that  court,  it  can, 
not  be  relied  on  here.    There  was  no  demurrer  to  the  answer  of  the  trustee, 
filed  in  the  circuit  court.    The  case  was  fried  on  the  evidence  without  ob-. 
jection  being  made  as  to  the  sufficiency  of  the  pleading,  so  far  as  the  record 
shows,  and  It  would  eeem  that  the  denials  of  the  answer  are  as  broad  as  th&. 
allegations  of  the  statement  and  sufficiently  specific  to  put  in  issue  nil  the> 
facts  allied  therein.    The  answer  is  at  least  good  after  judgment,  for  the^. 
rule  is  that  formal  defects  In  pleadings  are  cured  by  verdict  and  judgment, 
or  by  the  judgment  alone  where  the  law  and  facts  are  tried  by  the  court. 

This  bring-  us  to  the  merits  of  the  controversy  as    heard   in  the  circuit, 
court.    The  proof  on  the  trial  shows  that  the  trustees  for  each  of  the  years, 
referred  to  had  in  his  hands,  in  substance,  the  following  property :  Twenty 
L.,  C.  &  L.  bonds  of  the  face  value  120,000;    notes  aggregating  16,000  or- 
S7,000,  and  cash  ranging  from  f  100  to  1200.    It  also  is  shown  that  for  each 
year  the  trustee  gave  in  to  the  assessor  |18,000  and  paid  the  taxes  thereon. 
While  the  proof  shows  that  the  fac€  value  of  the  twenty  L.,  O.  &  L.  bonds 
-was  $20,000,  and  the  face  value  of  the  notes  was  $6,000  or  |7,000,  there  is  no 
proof  as  to  what  the  actual  cash  value  of  the  bonds  and  notes  was.    On  these 
facts  the  circuit  court  held  that  It  must  be  presumed   that  the  assessor  did 
his  duty,  and  that  the  burden  is  upon  the  State  to  show   that  thpre  was. 
an  omission  of  property  from  taxation.     We  concur  in  this  conclusion.     For- 
all  that  appears  some  of  the  notes  may  have  been   insolvent  or  worth  much 
less  than   the  face  value,  and  the  same  may  be  true  of  the  twenty  L.,  C.  &: 
li.  bonds.     We  can  not  say  that  any  part  of  the  property  was  omitted  fron\ 
taxation  on  the  proof  before  us. 

Judgment  affirmed. 
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BERENDS  V.  THE  BELLEVUE  WATER  AND  FUEL  GAS  LIGHT  CO. 

(Filed  November  11,  1904— Not  to  be  reported. ) 

Gray  As  Hall  for  appellant. 

Matt  Herold  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

OplnioD  of  the  court  by  Judge  O'Rear. 

The  trangcript  in  this  case  not  haying  been  filed  in  this  court  within  two 
ryeare  from  the  rendition  of  the  judgment  the  appeal  is  dismissed. 


BERENDS  V.  THE  BELLEVUE  .WATER  AND  FUEL  GAS  LIGHT  CO. 

(Filed  November  11,  1004.) 

Water  rates— Separate  tenements  under  one  roof— Appellant  owns  a  build- 
ing  composing  six   teneivents  under  one  roof,  but  without  any  internal 
-xjommunication  between  the  several  apartments,  each  being  separated  from 
-^hose  adjoining  by  solid  walls  and  each  occupied  by  separate  tenants.    Ap- 
.pellee,  nt  appellant's  instance,  connected  these  several  apartments  with  its 
water  main  by  separate  connectiouB.     Held— That  appellant  is  not  entitled 
to  the  rates  allowed  by  the  rules  of  the  water  company  to  "large  consuiu- 
«rs,"  by  offering   to  guarantee  payment  for  all  his  tenants,  as  though  the 
'1}uildln^  was  all  one  house,  but  must  pay  the  established  rates  charged  by 
^appellee  for  each  apartment  as  though  it  were  a  separate  building. 

Gray  &  Hall  for  appellant. 

Matt  Herold  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Renr. 

The  city  of  Bellevue,  by  ordinance,  contracted  with  the  assignor  of  appel- 
lee to  install  a  water  and  gas  service  within  the  city,  for  the  use  of  the 
municipality  and  its  citizens.  For  the  public  service  agreed  prices  were 
•flxed.  For  the  private  service  it  was  stipulated  that  it  should  not  exceed  25 
per  cent,  advance  upon  the  then  existing  rates  for  similar  service  fixed  by 
the  city  of  Newport,  Ky.  Under  the  ordinance  appellee  did  install  the  ser- 
vice, and  is  yet  maintaining  it.  Appellant  owns  a  lot  in  the  city  of  Belle- 
vue, on  ivhich  he  has  erected  a  building  B5  feet  by  100  feet,  comprising  six 
tenements.  The  whole  building  is  under  one  roof,  but  there  is  no  way  of 
internal  communication  between  the  several  apartments,  each  being  sep- 
arated from  those  adjoining  by  solid  walls.  They  are  rented  to  tenants,  a 
family  occupying  each  of  them,  except  one,  which  is  partly  a  store  and  part 
residence,  occupied  by  appellant.  At  the  instance  of  appellant  appellee  con- 
nected these  several  apartments  with  its  water  main,  by  separate  connec- 
tions, and  charged  and  collected  the  established  rates  from  each  apartment 
as  if  it  were  a  separate  building. 

The  Nenrport  water  tariff  rate,  upon  which  the  Bellevue  rate  is  based,  as 
-^bove  indicated,  is  as  follows: 
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"For  families  occupying  a  house  contalnlDg: 

1  or  a  rooms    |4  00  per  annum. 

3  or  4  rooms 6  00  per  annum. 

5  or  6  rooms 6  00  per  annum. 

7  or  8  rooms    8  00  per  annum. 

8  or  10  rooms 10  00  per  annum. 

II  or  12  rooms 11  00  per  annum. 

18  or  14  rooms 18  00  per  anunm. 

16  or  16  rooms 14  00  per  annum. 

''Houses  containing  more  tlian  sixteen  rooms  to  be  charged  at  the  rate  of 
50  cents  for  each  additional  room.  Houses  occupied  by  more  than  one  fam^. 
ily  to  be  charged  at  the  above  rates  for  one  family,  and  $2.50  for  each  add!-, 
tional  family.  *  *  *  All  manufacturers  and  large  consumers  to  be  esti-. 
mated  according  to  size  of  establishment,  and  for  every  fifty  hands  employed, 
an  additional  charge  of  15  per  annum,  or  the  amount  shall  be  determinec^ 
by  meter,  at  10  cents  per  thousand  gallons. " 

The  llth  section  of  the  rules  and  regulations  further  provides: 

"Extensions  and  alterations— For  any  extension  or  alteration  in  any  of - 
the  water  fixtures  of  any  consumer,  written  permits  from  the  superintend- 
ent must  invariably  be  obtained  by  the  authorized  plumber  engaged  to  da. 
the  work  before  any  extensions  or  alterations  can  be  made.     Any  consumer^ 
desiring  an   extension  for  the  purpose  of  supplying  neighboring  premisea 
with  water  will  receive  permission  to  do  so  on  condition   that  be  wiU 
become  responsible  for  the  payment  of  the  water  rent  for  all  premises  so  sup^. 
plied,  so  long  as  the  extensions  are  available  for  supplying  anybody  with 
water." 

Section  23  reads:  "Water  consumers  can  have  meters  attached  to  their  ser- 
vice pipe  whenever  it  may  be  desirable;  or  the  board  of  trustees  (of  the  water^. 
company)  may  attach  meters  whenever  they  deem  it  proper  to  do  so.     When 
meters  are  attached  the  consumers  shall  bear  all  expenses  attending  the. 
attaching  and  use  of  the  same." 

Appellant  wanted  to  discontinue  the  separate  service  as  installed  for  his 
Beveral  tenements  and  to  have  substituted  one  meter,  for  which   he  offered 
to  pay,  and  offered  alno  to  pay  for  all  the  water  consumed  by  himself  and 
all  bis  tenants  at  the  company's  established  meter  rates.    This  suit  involves, 
the  oonstruction  of  the  contract  with  the  city,  and  particularly  the  sections 
quoted  above.    It  is  appellant^s  contention,  which  was  rejected  by  the  cir^ 
CTiit  court,  that  his  building  was  one  house  only;  that  he  was  a  "large  con- 
sumer," within   the  meaning  of  the  contract  quoted,  and  was  entitled  to 
have   the  service  for  his  entire  building   by  guaranteeing  and  paying  tha 
fixed  meter  rate.    The  contrary  contention  is  that  appellant's  building  is  \n 
fact,  and  in  the  contemplation  of  the  contract,  six  houses,  for  each  of  which 
appellee  is  entitled  to  charge  the  schedule  fixed  by  the  ordinauce  and  con- 
tract for  houses  of  the  number  of  rooms  which  these  respectively  contain 
The  "large  consumer"  meant  to  be  provided  for   by  the  contract  does  not 
mean  persons  taking  the  water  for  ordinary  family  use;  that  is  fully  oov« 
ered  by  the  schedule  based  upon  houses  having  a  certain  number  of  rooms* 
and  whether  oocupied  by  one  or  more  families.    From  the  place  it  occupies: 
in  the  oontract,  its  oonnection  with  other  characters  ot  service  enumerated 


914        B0HL8EN,  ftO.  V.  BABBEB  ASPHALT  PAVING  00. 

^e  think  it  means  oonoerns  like  maDufaotories,  and  different  more  or  less 
from  those  instances  speoiflcally  provided  for.  Nor  can  section  11,  proYiding 
•for  extensions,  be  held  to  alter  the  basis  of  charges  expressly  stipulated 
for;  that  means  only  that  when  the  company  has  not  laid  its  conduits  or 
mains,  and  has  not  provided  for  the  service  of  a  given  locality,  it  agrees 
to  do  so  upon  the  assurance  of  the  ovrner  of  the  property  to  be  served 
that  he  v^ill  pay  or  guarantee  the  payment  of  such  water  rents  as  may 
accrue  by  reason  of  the  extension.  It  does  not  at  all  attempt  to  alter 
the  rates  already,  and  elsewhere  in  the  contract,  fixed  for  the  service.  The 
amount  to  be  paid,  and,  therefore,  guaranteed,  will  depend  upon  the  charac- 
ter and  use  of  the  buildings  to  be  supplied  by  the  extension. 

This  narrows  the  case  down  to  a  determination  of  what  is  * 'a  house," 
within  the  meaning  of  the  contract.  Bouvter  says:  "If  a  house,  originally 
'entire,  be  divided  into  several  aparfements,  with  an  outer  door  to  each  apart- 
ment, and  no  communication  with  each  other  subsists,  in  such  case  the  sev- 
eral apartments  are  considered  as  distinct  houses."  (Tracy  v.  Talfcott,  6 
Md.,  214;  Henrette  v.  Booth,  15  G.  B.,  N.  S.,  600;  Richards  v.  Swansea  I.  Ss 
T.  Co.,  9  Chan.  Div.,  426,  Q,  B. ;  Dyson  v.  Sheley,  11  Mich.,  527;  Tiernaii 
V.  His  Creditors,  63  Cal.,  286;  Yorkshire  F.,  &o.,  Ins.  Co.  v.  Clayton,  8Q 
B.  D..  421;  Chapman  v.  Boyal  Bank  of  Scotland,  7  Q.  B.  D.,  136.) 

The  test  generally  applied  in  the  case  is  whether  the  slrocture  is  capable 
t)f  habitation  by  man.  and  has  independenttKscupation  and  actual  severance. 
A  case  quite  similar  to  the  one  at  bar  ojrase  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Nebraska  in  1889,  decided  by  Brewer,  J. 
(United  States  V.  American  Waterworks  Co.,  37  Ted.  Rep.,  747.)  The  con- 
tention was  that  the  United  States  government  owning  and  maintaining  a 
military  reservation  of  tort  and  barracks  in  the  city  of  Omaha,  was  entitled, 
under  the  terms  of  an  ordinance  like  the  one  in  this  case,  to  have  all  the 
iDUlldings  and  houses  on  the  military  reservation  furnished  with  water  at 
fates  available  to  one  customer.  The  court  held  that  the  unit  of  charge  was 
not  that  of  proprietorship,  but  of  separate  occupancy  and  character  of  the 
property,  and  that  such  was  deducible  from  the  tariff  rates. 

Whether  the  structures  severally  occupied  by  different  families  be  under 
-tme  roof  or  not  could  not  have  entered  into  the  contemplation  of  the  parties 
«s  a  controlling  feature  in  the  making  of  this  contract.  It  was  the  quan- 
•tity  of  water  that  would  probably  be  consumed.  The  size  of  the  house  and 
-Che  character  of  its  use  were  made  the  unit  of  charge,  not  the  ownership 

The  judgment  of  the  circuit  court  having  been  in  conformity  with  these 
"views,  is  aflBrmed. 
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BOHLSEN,  SR.,  &c.  v.  SAME. 

(Filed  November  10,  1904— Not  to  be  reported.) 

Parties  to  actions— Liens— In  this  action  which  is  a  preceding  in  rem,  and 
\)etween  appellee  and  Mary  Bohlsen,  executrix,  after  the  termination  of  the 
litigation  appellee  discovered  that  appellants ^held  an  interest  in  the  prop- 
"«rty  and  were  necessary  parties  and  were  not  before  the  court,  and  it  was 
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not  improper  to  file  a  sapplomental  petition  aod  bring  the  other  necessarj 
parties  before  the  court.  An  original  action  might  have  been  brought,  but 
by  bringing  them  into  this  action  the  same  result  was  reached,  and  no  sub- 
stantial right  of  appellants  was  prejudiced. 

D.  Mozley,  J.  D.  Beed,  Mat.  O'Doherty  and  Lane  &  Harrison  for  appellants. 

Wm.  Furlong  and  Benjamin  F.  Washer  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee  made  a  contract  with  the  city  of  Louisville  to  construct  Ghest-^ 
nut  street,  from  Slst  street  west  to  Shawnee  Park,  and  filed  this  suit  against 
the  property  owners  to  enforce  a  lien  on  their  property  for  the  cost  of  the 
Improvement.  The  circuit  court  entered  a  judgment  holding  a  part  of  the 
property  liable,  and  dismissing  the  petition  as  to  the  remainder  of  the  prop- 
erty.  On  appeal  to  this  court  It  was  held  that  all  the  property  was  liable 
for  the  costs  of  the  improvement,  and  the  case  was  remanded  for  a  judg- 
ment In  conformity  to  the  opinion.  (Barber  Asphalt  Co.  v.  Goar,  24  Ky. 
Law  Kep. ,  2327. )  While  the  case  was  pending  in  this  court  some  of  the 
numerous  parties  had  died,  and  on  the  return  of  the  case  amended  petitioLi 
were  filed,  malking  the  heirs  at  law  of  these  persons  defendants  to  the 
•action.  It  was  alleged  that  part  of  the  property  sought  to  be  charged  was 
the  property  of  Mary  Bohlsen,  as  executrix  under  the  will  of  Theodore 
Bohlsen,  deceased.  On  the  return  of  the  casft  to  the  circuit  court  appellee 
filed  an  amended  petition,  setting  up'  the  fact  thnt  appellants  were  claiming 
an  interest  in  the  land,  which  it  was  alleged  in  the  original  petition  was  the 
property  of  Mary  Bohlsen  as  executrix  under  the  will  of  Theodore  Bohlsen, 
cleceased,  and  praying  that  they  be  made  parties  defendant,  and  required  to 
set  up  their  claims  In  this  action,  and  that  judgment  be  entered  subjecting 
the  property  to  the  Hen  claimed  in  the  original  petition.  Sumnions  was 
issued  on  this  amended  petition,  which  wns  served  on  appellants.  They 
thereupon  apppeared  in  the  action,  and  entered  a  motion  to  strike  the 
■amended  petition  from  the  files.  The  court  overruled  the  motion.  They 
then  filed  a  demurrer  to  the  amended  petition  which  the  court  overruled, 
and  they  standing  upon  their  motion  and  demurrer,  the  court  entered  a 
judgment  subjecting  the  property  to  the  lien  as  prayed  for  in  the  petition 
and  amended  petition,  and  from  this  judgment  appellants  prosecute  the 
appeal  before  us. 

The  ground  of  the  appeal  is  that  the  original  action  had  been  terminated 
by  a  final  judgment,  and  that,  therefore,  it  was  too  late  for  appellee  to  file 
an  amended  petition  as  there  was  nothing  to  amend.  In  support  of  this 
position  we  are  referred  to  Houston  v.  Kidwell,  12  Ky.  Law  Rep.,  887; 
Brown  v.  Van  Cleave,  86  Ky.,  388;  Meadows  v.  Goflf,  90  Ky.,  642;  Schmidt  v. 
Li.  &  N.  R.  R.  Co  ,  99  Ky.,  155;  Craig  v.  Welsh,  25  Ky.  Law  Rep.,  1853.) 
Bnt  none  of  these  cases  are  in  point.  This  is  an  equity  action.  The  pur- 
poae  of  the  action  is  to  enforce  a  lien  upon  a  given  piece  of  land.  It  is  a 
prooeeding  In  rem.  The  original  litigation  was  between  appellee  and  Mary 
Bohlsen  as  executrix  of  Theodore  Bohlsen.  That  litigation  Is  ended.  But 
when  appellee  was  successful  In  the  litigation  with  Mary  Bohlsen,  as  execu^ 
triz,  it  was  discovered  that  appellants,  who  held  an  interest  in  the  property 
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and  were  neoeesary  parties  to  the  action,  in  order  to  sell  a  good  title  to  tbe 
land,  were  not  before  the  court.    In  an  equity  action  it  is  not  nncommoir 
after  a  judgment  against  the  original  defendant  to  file  an  amended  or  sup- 
plemental petition,  bringing  in  some  third  person  who  it  is  discovered  has 
an  Interest  in  the  property  sought  to  be  subjected.    Thus  often  encum- 
brancers who  have  not  been  made  parties  to  the  record  are  thus  brought  in 
after  judgment  in  order  that  a  perfect  title  may  be  sold,  and  in  tbe  same 
way  where  it  is  discovered  that  the  defendants  to  the  original  action  do  not 
own   the  entire  title,  but  that  a  part  of  the  title  is  in  some  one  else.    The 
owner  of  this  title  may  be  brought  in,  else  the  purpose  of  the  action  would 
be  defeated  by  the  title  turning  out  to  be  different  from  what  it  was  under- 
stood by  the  plaintiff  to   be  when   he  filed  his  action.    When   in  the  case 
before  us  the  plaintiff  discovered  that  appellants  owned  the  interest  in  tbe 
property  it  might  very  clearly  have  brought  an  original  action,  and  then 
had  that  action  heard  with  this  one.    But  by  bringing  them  into  this  action 
by  an  amended  i)etition   the  same  result  was  reached,  and   no  substantial 
right  of  appellants  was  prejudiced.    The  amended  petition  was  substantially 
tbe  beginning  of  a  new  action  against  them  to  subject  their  interest  in  tbe 
land  of  the  plaintiff's  claim.    (Enoy.  of  Plead,  and  Practice,  466-467;  New- 
man on  Pleading,  740.) 
Judgment  affirmed. 


T^l^e  K^i^tacky  IjjaW  K^portep 
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BRUMBACK  v.  CHOWNING,  Sr. 

(Filed  November  10,  1904— Not  to  be  reported.) 

Deed  to  land— Cod sideration — Support  of  RraDtor— Suit  to  oaucel— Where 
a  father  conveyed  iand  to  bis  son  in  consideration  thatxhe  son  would  take 
care  of  and  support  bim  during  life,  and  the  son  afterwards,  with  the  con- 
sent and  approval  of  his  father,  conveyed  the  land  to  his  sister,  the  appel- 
lant, upon  the  same  consideration,  and  in  addition  that  she  would  pay  off 
a  mortgage  th«reon  for  $81.  In  an  action  by  the  father,  alleging  that  his  son 
had  failed  and  refused  to  carry  into  effect  the  consideration,  and  had  left 
the  State  and  was  insolvent,  and  asking  that  both  the  deed  to  his  son  and 
the  deed  by  the  son  to  his  sister  be  cancelled,  to  which  the  sister,  appellant 
filed  answer  setting  up  her  willingness  and  ability  to  carry  out  her  contract^ 
and  the  infirm  condition  of  her  father,  his  incapacity  to  take  care  of  him- 
self,  and  his  presence  and  consent  to  the  conveyance  by  his  son  to  her,  and 
also 'her  discharge  of  the  mortgage  on  the  land  and  payment  of  taxes 
thereon.  Held— That  the  facts  set  up  in  the  answer  constitute  a  valid  de- 
fense to  the  petition,  and  the  demurrer  to  the  answer  of  appellant  should 
have  been  overruled. . 

Victor  F.  Bradley  for  appellant. 

L.  F.  Sinclair  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Appellee,  Sanford  Chownlng,  Sr.,  conveyed  a  tract  of  land  situated  in 
Scott  county,  Kentucky,  to  his  son,  Sanford  Chownlng,  Jr.,  upon  the  con- 
sideration that  the  latter  was  to  supiwrt,  maintain  and  care  for  him  durin^^ 
his  life,  and  to  bury  him  and  pay  all  funeral  expenses  at  his  death;  also  to 
permit  one  Walker  Chownlng  to  reside  there  until  he  reached  the  age  of 
twenty- one  years. 

Afterwards  Sanford  Chownlng,  Jr.,  conveyed  the  land  to  his  sister,  Polly 
S.  Brnmba'ck,  upon  the  same  consideration  upon  which  he  received  it,  and 
io  addition  that  his  grantee  should  pay  off  a  mortgage  of  $81.    The  appel- 
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lee,  who  is  an  old  man  70  years  of  age,  instituted  this  action  in  the  Scott 

Circuit  Court,  setting  up  the  conveyance  by  himself  to  his  son.  Sanford, 

-  and  the  consideration  therefor ;  also  the  sale  by  the  latter  to  his  sister,  Polly 

'S.  Brumback,  and  alleging  that  his  son  had  failed  and  refused  to  execute 

vand  carry  into  effect  the  consideration  of  the  conveyance  to  him,  and  had 

wholly  failed  to  support  or  to  care  for  him;  that  aftt>r  conveying  the  prop. 

erty  to  the  appellant,  his  son  then  left  the  State,  becoming  a  nonresident, 

and  was  insolvent;  wherefore,  he  prayed  for  a  cancellation  of  the  deeds  and 

a  reconveyance  to  him. 

Appellant  filed  her  answer,  admitting  the  conveyance  as  set  out  in  the 
petition,  and  alleging  In  substance  that  the  deed  to  her  was  made  by  San- 
ford  Chowning,  Jr.,  at  the  solicitation  of  their  father,  under  an  arrange- 
ment between  her  and  him  that  the  land  was  to  be  conveyed  to  her  upon 
her  agreement  to  maintain,  support  and  take  care  of  him  as  long  as  he  lived, 
«nd  to  pay  off  the  mortgage  debt  of  |81 ;  that  she  would  not  have  under- 
taken the  contract,  or  accepted  the  deed,  but  for  his  earnest  plea  that  she  do 
«o;  that  in  compliance  with  the  agreement,  on   the  21st  day  of  November, 
1900,  her  codefendant,  Sanford  Chowning.  Jr.,  executed  and  delivered  to  her 
-a  deed  for  the  land  in  question  upon  the  consideration  mentioned;  that  the 
appellee  was  present  when  the  deed  was  written,  signed  and  acknowledged, 
he  directing  the  draftsman  how  it  should  be  drawn;  that  after  the  oonv^- 
>«nce  to  her  she  and  her  husband  took  possession  of  the  land,  living  in  the 
%ou&e  upon  it  at  great  inconvenience  and  annoyance  to  themselves,  and  have 
^supported,  maintained  and  cared  for  appellee  ever  since  in  a  manner  suit- 
-tible  to  his  condition  and  station  in  life;  that  in  the  fall  of  1902  she  paid  off 
the  mortgage,  which  at    that  time  amounted  to  195.68,  and  in  addition 
thereto  she  paid  off  and  discharged  16. 10  back  taxes  which  she  was  com- 
pelled to,  and  did,  pay.    The  answer  contains  also  the  following  statement: 
"This  defendant  represents  to  this  honorable  court  that  her  father,  the 
plaintiff  in   this  cose,  is  a  very  old  man  and   is  very  feeble,  both  in  n^iod 
■and  body ;  that  she  has  tried  faithfully  to  discharge  towards  him  her  doty  as 
a  daughter,  and   her  husband  has  assisted   in   every  way  in  doing  so.    She 
says  that   he  is  obstinate  and  very  hard   to  get  along  with,  but  that  in  his 
•condition  he  is  utterly  incapacitated  to  take  care  of  himself.     She  says  that 
she  would  gladly  Furrender  the  arduous  task  that  she  has  undertaken  if  it 
ivere  not  for  the  fact  that  she  knows  that  no  one  else  would   take  care  of 
tiim  properly,  acting  as  he  does  and  in  his  present  condition,  and  she  sayp 
that  she  is  ready,  able  and  willing  to  c<irry  out   the  balance  of  her  part  of 
the  contract. 

*'She  says  that  by  reason   of  the  facts  stated   herein,  the  plaintiff  is  es- 
topped to  deny  that  she  is  the  owner  of  the  land. 

"Wherefore,  she  prays  that  the  plaintiff's  petition  be  dismissed,  and  if  tlie 
court  should  set  aside  the  deed,  then  she  prays  that  she  may  be  adjudged  & 
lien  upon  said  land  for  the  sum  of  t95.68,  with  interest  thereon  at  the  rate 
of  6  per  cent,  per  annum  from  the  26th  day  of  October,  1902,  until  paid,  aod 
for  the  further  sum  of  t8. 10,  with  interest  thereon  at  the  rate  of  6  per  cent, 
per  annum  from  the  6th  day  of  November,  1901,  until  paid  and  het  costs." 

To  this  answer  the  appellee  filed  a  general  demurrer,  which  was  sos- 
talned  by  the  court,  and  appellant  declining  to  plead  further,  a  judgineni 
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^as  rendered,  oaDoellliiK  the  deeds  to  the  land,  and  ordering  it  reoonveyed  to 
nppellee.  In  this  we  are  of  the  opinion  the  learned  trial  judge  erred.  The 
facta  set  up  in  the  answer  constitute  a  valid  defense  to  the  cause  of  action 
stated  in  the  petition.  The  arrangement  by  which  the  appellant  obtained  a 
conveyance  of  the  land  was  the  agreement  upon  her  part  to  satisfy  the  con- 
sideration for  the  original  conveyance  from  appellee  to  his  son.  We  can  per- 
ceive no  reason  why  appellee  could  not  agree  with  his  son  that  appellant 
fihonld  pay  this  consideration.  There  is  no  cogency  in  the  suggestion  that 
this  was  within  the  inhibition  of  the  statute  of  frauds,  it  being  entirely 
competent,  by  the  t<erms  of  that  statute,  to  prove  the  consideration  of  con- 
tracts within  its  purview  by  parol,  or  other  evidence.  Appellee  was  only 
interested  in  receiving  the  consideration  of  the  conveyance  by  him  to  his 
«on,  and  if  he  agreed  to  and  did  receive  this  at  the  hands  of  his  daughter, 
instead  of  from  his  son,  he  can  not  complain  of  the  son's  default  in  the 
premises.  There  was  no  default.  If  the  allegations  of  the  answer  are  true 
<and  for  the  purposes  of  the  demurrer  they  are  to  be  so  taken),  they  consti- 
tute a  bar  to  the  cause  of  action  stated  in  the  petition. 

Wherefore,  the  judgment  is  reversed,  with  directions  to  overrule  the  de- 
murrer to  the  answer  and  for  other  proceedings  consistent  herewith. 


AHRENS  &  OTT  MFG.  CO.  v.  BELLIHAN. 
(Filed  November  11,  1001— Not  to  be  reported.) 

1.  Master  and  servant— Molten  metal— Defective  vessel— Duty  of  nftister— 
"Where  appellee  was  employed  as  a  helper  in  handling  molten  metal,  it  is  the 
^uty  of  the  master  to  use  reasonable  care  to  see  that  the  vessels  in  which 
the  hot  liquid  Is  carried  are  in  a  reasonably  safe  condition  for  such  use. 

a.  Ignorance  of  servant— Knowledge  of  master— Liability — Where  a  ser- 
vant employed  as  a  helper  to  carry  molten  metal  In  a  foundry,  was  burned 
l^y  the  escape  of  such  molten  metal  from  the  vessel  by  reason  of  a  defect  in 
the  vessel  in  which  it  was  carried,  without  negligence  on  the  part  of  the  ser- 
vant who  did  not  know  of  such  defect,  but  which  was  known  to  the  master 
•or  to  the  foreman  or  could  by  ordinary  care  have  been  known  by  them,  the 
master  is  liable  for  such  injury.   • 

8.  Negligence  of  fellow  servant— Joint  negligence  of  master — In  an  action 
by  a  servant  against  the  maRter  for  an  injury  by  being  burned  by  molten 
metal  escaping  from  a  defective  vessel  that  the  plaintiff  and  a  fellow  ser- 
vant were  carrying,  an  instruction  that  if  the  plantlff  was  injured  by  the 
sole  negligence  of  his  fellow  servants  there  could  be  no  recovery,  but  if  his 
injuries  were  caused  by  the  negligence  of  his  fellow  servant  and  that  of  the 
master  in  furnishing  a  defective  crucible  in  which  to  carry  the  molten 
metal,  then  plaintiff  could  recover,  was  improper. 

Plrtle  &  Trabue,  Doolan  &  Cox,  Forcht  &  Field  and  K.  C.  Kinkead  for 
appellant. 

•     Kohn,  Baird  &  Spindle,  Bennett  H.  Young  and  J.  J.  Fitzgerald  for  ap- 
pellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Second 
Division. 

Opinion  of  the  court  by  Judge  Settle. 
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Appellee  recovered  of  appellant  in  thq  court  below  $1,000  in  damases  for 
Injuries  sustained  in  the  burninK  of  his  foot  by  molten  metal  thrown  from 
a  crucible  or  pot,  which  he  and  a  fellow  workman  were  handling  in  appel- 
lant's foundry. 

It  is  averred  in  the  petition  that  appellant  was  grossly  negligent  in  fur- 
nishing appellee  for  the  handling  of  the  molten  metal  the  crucible  men- 
tioned, which  WAS  not  reasonably  safe  for  the  use  to  which  appellee  was 
required  to  put  it;  that  its  defective  and  dangerous  condition  were  knowD,. 
or  by  the  use  of  ordinary  care  could  have  been  known,  to  appellant  before 
and  when  appellee  was  injured,  but  were  not  then  known,  and  could  not 
by  the  use  of  such  care  have  been  known,  to  him.  Appellant's  answer,  aa 
amended,  traversed  the  allegations  of  the  petition,  and  averred  that  appel- 
lee's injuries  were  caused  by  his  own  negligence,  or  that  of  a  fellow  servant,, 
in  handling  the  molten  metal. 

There  were  three  trials  of  the  case  In  the  court  below.    Upon  the  first  tiial 
appellee  obtained  a  verdict  and   judgment  for  1600,  which  were   set  aslde^ 
and  a  new  trial  grant-ed  appellant.     Upon  the  second  trial  the  jury  returned 
a  verdict  for  appellant;  this  verdict  and  the  judgment  entered  thereon  weie- 
llkewise  set  aside  and  a   new  trial  granted  appt^llee.    Upon  the  third  and 
last  trial  appellee  recovered  a  verdict  and  judgment  for  tl,000.    A  new  trial 
was  I'efused  appellant,  and  it  now  complains  of  the  last  judgment.    The 
evidence  of  the  appellee  conduced  to  prove  the  following  state  of  facts:  That 
appellee  was  employed  by  appellant  as  an  off-beurer  of  molten  metal  in  ita 
foundry.     In  the  foundry  a  battery  of  furnaces  for  the  melting  of  brass  and 
other  metals  is  used.     The  metal  to  be  melt>ed  is  put  in  jars  or  vessels  made 
of  a  cdfnposition  known  as  gmphite.    When  illled  with  metal  these  vessela 
are  loaded  into  the  furnace  from   the  top,  the  top  covered  and    the  blast 
turned  on.     From  time  to   time  as  the  metal  melts  the  furnace  tender  fills, 
into  the  vessels  other  metals,  dropping    them  from  the  top  of  the  furnace. 
When  ready  to  be  carried  to  the  mold  the  vessels  would  be  filled  with  liquid 
metal  within  two  inches  of  the  bottom  of  the  lip,  the  lip  being  a  place  pro- 
vided in  the  lim  of  the  vessel  to  facilitate  pouring  off  the  metal.     When  the- 
metal  is  ready  to  pour  off,  the  molder  fastens  a  pair  of  tongs  over  the  top  of 
the  vessel  and  calls  for  the  helpers,  thereupon  the  helpers  pull  the  vessel; 
from  the  furnace  with  a  swing,  setting  it  down  on  top  of  the  furnace,  and 
then  with  another  swing  it  is  moved  to  a  point  a  few  feet  distant,  where  it 
is  set  down  for  the  scum  to  be  scraped  off;  after  the  scraping  it  is  carried 
by  the  helpers  to  the  mold.    In  removing  the  pots  from  the  furnace  the  belp-^ 
ers  stand  in  a  space  of  about  two  feet  between  the  openings  of  the  furnaces. 
The  metal  when  brought  out  is  at  a  white  heat,  and  so  intense  is  the  beat 
over  and  about  the  furnaces  that  the  men  in  removing  the  metal  must  do> 
so  very  quickly,  and  even  then   they  wet  their  clothing  to   keep  it  from 
burning. 

It  also  appears  to  be  necessary  in  filling  a  vessel  to  stop  short  of  the  bot- 
tom of  the  lip  two  inches,  because  there  is  more  or  less  movement  of  the- 
liquid  metal  within  the  vessel  as  it  is  swung  and  carried,  and  to  give  it  a 
play  of  less  than  two  inches  would  allow  it  to  slosh  out  of  the  vessel  and 
burn  the  helpers.  While  appellee  and  another  helper,  Sohad,  were  swinging 
the  vessel,  a  stream  of  the  liquid  ran  through  an  opening  at  the  top  or  ift 
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the  rim  of  tlie  vessel  onta  appellee's  shoe,  whereby  his  foot  was  painfully 
and  seriously  burned.  This  opening  or  break,  according  to  the  testimony  of 
the  appellee's  witnesses,  was  in  the  rim  of  the  vessel,  was  of  a  crescent  shape 
and  from  two  to  two  and  a  half  inches  in  diameter,  extending  ]:hat  distanoe 
below  the  rim  of  the  vessel,  thereby  constituting  a  defect  in  the  vessel  which 
caused  the  metal  to  run  out  and  burn  appellee,  as  Etated. 

B.  J.  Judge,  an  employe  of  appellant,  testified  that  he  filled  the  jar  that 
burned  the  appellee;  that  in  filling  it  he  saw  the  defect  mentioned,  and 
<;alled  the  attention  of  the  furnace  boss,  Urell,  to  it,  advising  him  at  the 
time  that  it  was  not  fit  for  use.     He  further  testified  that  Urell  then  looked 
at  the  pot,  but  after  doing  SO  ordered  that  it  be  put  into  the  furnace.     Gil- 
lem,  another  witness,  testified  that  after  appellee  got  burned,  this  pot  was 
broken  up  by  the  witness  and  thrown  into  the  dump,  because  it  was  worth- 
less.   It  was  thus  made  to  appear  that  appellant's  furnace  boss  was  informed 
of  the  defective  and  dangerous  condition  of  the  crucible  just  before  appellee 
received   his   injuries  in  removing  it  from  the  furnace.    It  is  contended  by 
•counsel  for  appellant  that  the  trial  judge  erred   in   refusing  to  give  a  per- 
emptory instruction   upon  the  last  trial;  also   that  he  failed   to  properly  in- 
struct the  jury;  and,  further,  that  these  alleged  errors  authorize  a  reversal. 
We  do  not  think   a   peremptory  instruction  would   have  been   proper.     As 
already  indicated,  the  evidence  of  appellee  conduced   to  prove  that  his  in- 
juries were  caused  by  the  defective  condition  of  the  furnace  pot;  that  its  de- 
fective condition  was  fully  known  by  appellant's  foreman  before  the  injury 
to  appellee,  but  was  not  known  to  appellee,  or  of  such  an  obvious  character 
as  to  be  sei^n  by  casual  observation  on  his  part  while  using  the  vessel.    Upon 
the  other  hand,  appellant's  evidence  was  directed  to  showing  that  the  defect 
was  caused  by  the  heat  of  the  furnace;  that  it  was  oinious,  and  of  a  nature 
<;ommon   to  the  business,  which  was  known,  or  ought  to  have  been  known, 
to  appellee,  and  that  his  injury  was  but  the  result  of  a  risk  incident  to  the 
work  in  which   he  was  engaged.     It  follows,  therefore,  that  the  case  should 
have  gone  to  the  jury,  and  os  we  are  unable  to  say  that  there  was  no  evi- 
dence to  support  the  verdict,  we  are  without  authority  to  disturb  it. 

We  find  no  error  in  the  instructions  prejudicial  to  appellant.  The  first  in- 
struction told  the  jury  that  it  was  the  duty  of  appellant,  as  master,  to  use 
ordinary  care  to  have  and  maintain  the  crucible  by  which  appellee  claims 
to  have  l)een  injured  in  a  reasonably  safe  condition  for  his  use,  and  that 
they  could  not  find  for  appellee  unless  they  believed  from  the  evidence  that 
the  crucible  was  not  reasonably  safe,  but  was  in  a  defective  condition,  which 
<:au8ed  his  injuries;  that  this  condition  was  known,  or  by  the  use  of  ordinary 
-care  could  have  been  known,  to  appellant  before  appellee  was  injured,  and 
that  appellee  did  not  know  its  condition,  or  by  the  use  of  ordinary  care 
could  not  have  known  it;  and,  further,  that  he  himself  was  free  from  con- 
tributory negligence.  The  second  instruction  is  the  converse  of  the  first. 
The  third  instruction  submitted  to  the  jury  the  question  of  the  negligence 
of  appellee's  fellow  servant,  Schad,  who  assisted  him  in  handling  the  cru- 
cible. By  it  the  jury  were  in  substance  advised  that  if  the  appellee  was  in- 
jured by  the  sole  negligence  of  Schad  there  could  be  no  recovery,  but  if  the 
injuries  of  appellee  were  caused  by  his.  Shad's,  negligence,  and  that  of  the 
master  in  furnishing  a  defective  crucible,  then  the  appellee  could  recover. 
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The  other  instructiong  are  confined  to  the  definition  of  teims  and  the  mea»> 
ure  of  recovery. 

It  is  unnecessary  to  decide  whether  or  not  instruction  No.  S  was  eirone- 
ous.  Obviously  it  could  not  have  been  prejudicial  to  appellant,  but  might- 
have  proved  so  to  appellee,  a?  there  was  no  evidence  in  the  case  tending  to 
show  negligence  upon  the  part  of  appellee's  fellow  servant,  Schad.  The  only 
thing  in  the  way  of  evidence  relied  on  by  appellant  as  showing  negligence 
on  his  part  were  the  mere  conclusions  of  several  witnesses,  that  the  metal 
oould  not  have  run  out  of  the  pot  and  fallen  on  appellee^s  foot  if  it  had  been 
properly  swung  by  him  and  appellee.  There  was  no  proof  tending  to  show 
that  they  did  not  swing  the  pot  In  the  usual  manner,  or  of  any  carelessness, 
undue  haste,  or  unnecessary  delay  in  removing  it.  Upon  the  contrary,  the 
fact  that  appellee  and  Schad  were  experienced  helpers,  and  that  they  handled 
the  pot  in  the  usual  manner,  would  seem  to  show  that  if  it  had  been  in  the 
usual,  and  a  reasonably  safe  condition,  the  injury  to  appellee  would  not 
have  resulted.  In  other  words,  the  instruction  in  question  was  calcu- 
lated to  mislead  the  jury  in  so  far  as  it  affected  the  rights  of  appellee,  he> 
oause  it  presented  for  their  consideration  a  falFe  issue,  but  was  not  preju- 
dicial to  appellant,  as  there  was  no  proof  to  support  the  theory  that  Schad 
was  guilty  of  negligence. 

It  has  been  held  by  this  court   in   several   cases  of  oomparatively  recent 
date  that  when  a  master  employs  a  servant  to  work  for  him  he  impliedly 
undertakes  that  the  machinery  and  tools  with  which  the  servant  is  to  work, 
as  well  as  the  place  of  work,  are  in  a  reasonably  safe  condition,  and  to  keep 
them    in   such  condition,  and  it  is  the  duty  of  the  servant  to  use  ordinnry 
oare  to  avoid   injury  from   the  use  of  a  defective  tool  or  appliance,  or  from 
danger  in  the  place  of  work,  if  the  defect  or  danger  is  known  to  him,  or  so 
obvious  that  the  performance  of  his  duties  would  make  it  known  to  bim» 
but  no  duty  devolves  upon  liini  to  make  a  criticul  examination  of  such  tool, 
appliance,  or  place  of  work,  and  for  injuries  resulting  from  their  dangerous 
or  unsafe  uondition,  of  which  he  had  no  knowledge,  he  is  entitled  to  recover 
against  the   master.     (Clay  City  Lumber  Co.  v.  Noe,  25  Ky.  Law  Rep.,  668; 
Henderson  Tobacco   Extract  Works  v.  Wheeler,  25  Ky.  Law  Rep..  495;  L.  & 
N.  R.  R.  Co.  V.  Roberts,  24   Ky.  Law  Rep.,  1160;    Ohio  Valley  R.  R.  Co.  v. 
McKinley,  17  Ky.    Law  Rep.,    1208;    Covington   Sawmill   and   Mfg.  Co.  ▼. 
Clark,  25  Ky.  Law  Rep.,  694.) 

We  are  of  opinion  that  the  jury  were  authorized  from  the  evidence  in  this 
case  to  find,  as  they  did,  that  appellee's  injury  resulted  from  the  negligent 
failure  of  the  master  to  provide  him  with  a  vessel  that  was  reasonably  safe 
for  use  in  the  work  he  was  required  to  perform  in  the  master *s  service. 

Wherefore,  the  judgment  is  affirmed. 


SOUTH   COVINGTON  AND  CINCINNATI  STREET  RAILWAY  CO.  V. 

WEBER,  BY,  &c. 

(Filed  November  11,  1904— Not  to  be  reported.) 

1.  Jurors— Examination  by  counsel  as  to  their  competency— Control  of 
court— The  trial  court  has  and  may  exercise  a  reasonable  discretion  in  the 
matter  of  ascertaining  tlie  fitness  of  persons  for  jury  service,  and  though 
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counsel  for  each  party  may  examine  those  who  are  to  constitnte  the  jury» 
they  must  do  so  within  reasonable  limits,  by  pertinent  questions,  subject  to 
the  court's  reasonable  control. 

2.  Conflicting  evidence — Province  of  jury— Where  the  evidence  is  conflict- 
ing as  to  the  alleged  negligence  of  the  motorman  in  running  his  car  over  a 
four  and  one-half  years  old  child  plnying  upon  the  track,  the  jury  have  a. 
right  to  believe  plaintiff's  witnesses  and   to  disbelieve  those  of  the  defend- 
ant, and    the  court  will  not  disturb  a  verdict  because  of  such  conflict,  es-- 
pecially  when  two  juries  have  found  a  verdict  for  the  plaintiff. 

8.  Excessl\e  damages — Where  a  child  four  and  one-half  years  old  was  found 
by  a  jury  to  have  been  negligently  run  over  by  a  street  car,  cutting  off  one  of 
its  hands  and  badly  crippling  the  other,  a  verdict  for  110,000  damages  can. 
not  be  said  to  be  excessive. 

4.  Expert  witness— A  witnefis  who  had  had  several  years'  experience  as  a^ 
motorman  over  the  same  route  on  which  the  child  was  injured  was  propeily 
allowed  to  testify  as  an  expert  as  to  the  running  of  the  car  and  how  anct 
in  what  distance  it  could  have  been  stopped. 

Ernst,  Cassatt  &  M(;J)ougal  for  appellant. 

B.  F.  Graziani  and  L.  L.  Manson  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  instituted  in  the  court  below  by  the  appellee,  Marie  Ellen 
Weber,  an  infant,  through  her  father,  Andrew  Weber,  as  next  friend,  against 
the  appellant,  South  Covington  and  Cincinnati  Street  Railway  Co.,  to  re- 
cover $60,000  damages  for  the  loss  of  one  hand  and  a  partof  the  arm,  and  the 
maiming  of  the  other  arm  and  hand,  caused  by  the  alleged  negligence  of  its 
conductor  and  motorman  in  running  an  electric  street  car  over  her  in  or- 
near  the  city  of  Covington. 

There  were  two  trials.     In  the  first,  appellee  was  awarded  |7,000  damages* 
by  a  verdict  of  three-fourths  of  the  jury.     This  verdict  was  set  aside  and  a 
new  trial   granted  appellant  by  the  lower  court,  and  upon  the  second  and 
last  trial  appellee  was,  by  a  unanimous  veraict  of  the  jury,  awarded  $10,000 
for  the  injuries  complained  of.     Appellant  complains  of  the  last  verdict  and 
judgment  and  of  the  refusal  of  the  trial  court  to  grant  it  a  new  trial,  hence- 
this  appeal.    The  errors  assigned 'are,  first,  that  the  court  erred  in  refusing 
to  permit  counsel  for  appellant  to  interrogate  the  jurors  as  to  their  connec- 
tion, if  any,  with   the   attorneys  for  appellee;  second,  that  the  verdict  was 
not  supported  by  suflflcient  evidence,  was  contrary  to  the  weight  of  the  evi- 
dence, and  should  have  been  set  aside  because  of  the  perjury  alleged  to  have 
been  committed   by  the  appellee's  witnesses   in   testifying;    third,  that  the 
verdict  was  excessive  and  appears  to  have  been  given  under  the  influence  of 
passion  or  prejudice;  fourth,  that  the  court  erred  in  admitting  the  "expert' 
testimony  of  Andrew  Weber. 

The  questions  which  the  court  refused  to  permit  appellant's  counsel  to  ask 
each  of  the  jurors  were,  in  substance,  whether  they  were  personally  ao. 
quaintpd  with  the  counsel  rt  presenting  appellee,  and  whether  they  had  ever 
had  any  business  relations  with  them.  The  trial  judge  peremptorily  ex- 
cluded the  questions  as  incompetent,  and  instructed  the  jurors  not  to  an- 
swer them,  in  doing  which  he   spoke  with   unnecessary  sharpness,  and  in. 
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effeot  repremanded  oounsel  for  asking  tbem.  It  appears  from  the  reoord, 
however,  that  counsel  for  both  parties  were  permitted  to  ask,  in  substanoe, 
and  each  juror  to  answer,  where  ha  resided ;  whether  he  knew  the  appellee 
or  her  parents,  or  had  ever  sustained  the  relation  of  client  to  the  counsel  od 
either  side;  whether  he  had  formed  or  expressed  an  opinicn  as  to  the  meiits 
of  the  case,  or  was  biased  in  favor  of  or  against  either  partj,  or  knew  of  any 
reason  why  he  could  not  fairly  and  impartially  try  the  case.  The  answers 
returned  to  these  questions  were  made  after  the  jurors  were  sworn  to  answer 
them  truthfully,  and  showed  the  entire  eighteen  from  which  the  twelve 
composing  the  jury  were  selected,  eligible  and  qualified  to  try  the  case. 

The  foregoing  questions  were  also  asked  and  answered  before  either  party 
was  required  to  exercise  the  right  of  peremptory  challenge,  and  after  the 
interrogation  of  the  jurors  by  counsel  had  ended,  the  court  addressed  all  of 
them  as  follows:  *'I  want  to  ask  all  of  the  eighteen  of  you  if  you  know  of 
any  reason,  fiom  any  cause,  whether,  by  acquaintance  with  any  of  the 
parties  or  relation  with  any  of  the  attorneys  of  any  kind,  personal  oi  other- 
wise,  you  think  there  is  any  reason,  however  elightr  that  might  influence 
you  one  way  or  the  other,  or  tend  to  prevent  an  absolutely  fair  and  impartial 
trial  of  this  oase,  it  is  your  duty  to  let  it  be  known  now.  If  any  of  you  feel 
that  there  is  any  reason  at  all  that  would  interfere  with  you  in  this  trial, 
you  ought  to  let  it  be  known  now.  I  take  your  silence  as  indicating  that 
there  is  no  such  reason." 

We  think  the  interrogation  of  jurors  was  carried  as  far  ns  it  was  neces^iry 
to  go  in  this  case.  Indeed  we  find  that  not  less  than  thirty  pages  of  the 
record  are  taken  up  in  separately  examining  the  eighteen  jurors  by  counsel 
for  both  paities  and  the  court,  and  it  will  be  found  that  the  examinatioii 
was  thorough  enough  to  elicit  all  the  information  that  either  party  needed 
to  enable  their  counsel  to  act  advisedly  in  exercising  the  right  of  peremptoi7 
challenge  in  selecting  the  jury.  The  trial  court  has,  and  may  exercise,  a 
broad  discretion  in  the  matter  of  ascertaining  the  fitness  of  persons  for -jury 
service,  and  though  coun&el  for  each  party  may  examine  those  who  are  to 
constitute  the  jury,  they  must  do  so  within  reasonable  limits  and  by  per- 
tinent questions,  subject  to  the  court's  reasonable  control. 

In  London  tind  Lancashire  Insurance  Co., v.  Rufer's  Adm'r,  8t)Ky.,  536, 
this  court  said:  "The  examination  of  jurors  for  the  purpose  of  acc(>ptance 
by  the  one  p!irty  or  the  other  must  necessarily  be  left  to  the  judicial  discre- 
tion of  the  judge;  and  while  pertinent'questions  should  be  allowed  to  be 
asked  by  counsel,  if  the  court  should  deny  this  right  and  interrogate  the 
juror  from  the  bench  so  as  to  show  that  the  juror  is  honest  and  impartial  as 
between  the  litigants,  that  fact  appearing  of  record,  there  can  be  no  reasnn 
lor  reversing  the  judgment  when  neither  party  has  been  prejudiced  by  the 
action  of  the  court." 

In  Low's  Adm'r  v.  Webster,  19  Ky.  Law  Rep.,  1208,  we  find  another  state- 
ment from  this  court  upon  the  subject  under  consideration.  It  appears  that 
one  of  the  errors  assigned  in  that  case  was  the  refusal  of  the  trial  court  to 
permit  the  appellant's  counsel  to  ask  the  jurors  whether  or  not  they,  op 
either  of  them,  occupied  the  relation  of  client  to  plaintiff's  attorneys.  la 
passing  upon  this  complaint  of  appellant,  this  court  said:  **In  testing  a 
juror  many  questions  are  pertinent  to  be  asked  to  enable  the  iiarty  to  deter- 
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mine  whether,  Id  their  judgment,  the  jnrors  are  in  a  condition  to  go  upon 
the  jury  and  give  the  party  a  fair  and  impartial  trial.  The  object  being  in 
all  jury  trials  to  obtain  a  fair  and  impartial  trial,  and  the  litigant  has,  we 
think,  the  right  to  make  the  inquiry  of  the  jury  as  to  his  relationship  to 
the  parties  litigant  or  the  attorneys  engaged  in  the  case.  The  answer  of 
the  juror  to  the  question  in  the  affirmative  would  not  disqualify  him  to  sit 
as  a  juror  in  the  case,  but  would  enable  the  party  to  exercise  his  right  to 
excuse  a  juror  from  service.  Jurors  are  frequently  excused  by  a  party  on 
account  of  friendship  for  the  party  litigant,  and  on  account  of  his  being  a 
neighbor  to  the  party  litigant,  and  we  see  no  reason  why  the  paities  may 
not  make  the  inquiry  as  to  the  relationship- of  client  and  attorney  for  the 
purpose  of  exercising  his  right  to  excuse  from  the  jury  a  certain  numlxT  of 
persons  as  the  law  permits.  He  ought  to  have  the  right  to  asceitain  the 
residence,  feelings  and  business  relationship  to  the  party  or  his  attorney  en- 
gaged in  the  case,  of  the  persons  called  as  jurors,  so  If  possible  the  party 
may  arrive  at  an  intelligent  opinion  as  to  whether  the  juryman  would  give 
him  a  fair  and  imp'hrtial  trial  of  the  case.  There  is  nothing  in  this  record 
showing,  or  tending  to  show,  that  appellant  was  prejudiced  by  the  refusal  of 
the  court  to  permit  the  juror  to  answer  the  qurstion,  nor  is  it  claimed  that 
appellant  would  have  excused  the  jurors  if  answered  in  the  aflSrmative. 
Nor  do  we  think  that  the  action  of  the  court  would  be  a  reversible  error, 
unless  there  was  something  to  show  that  by  reason  of  the  relationship  of 
client  and  attorney  the  verdict  of  the  jury  was  influenced  thereby."  '  (State 
V.  Brooks,  5  S.  W.,  264;  Thompson  and  Merrlam  Jury  Trials,  section  258.) 

It  is  not  disclosed  by  the  record  In  this  case  that  appellant  was  prejudiced 
by  the  refusal  of  the  court  to  permit  its  counsel  to  ask  of  the  jurors  the 
questions  excluded  by  the  court;  it  is  not  even  made  to  appear  from  the 
affidavit  filed  what  the  answer  to  the  questions  would  have  been,  or  that  the 
jurors  would  have  been  excused  by  appellant's  counsel  if  they  had  been  per- 
mitted to  answer  the  qi^estions.  It  would  seem  from  the  opinion  in  Low's 
Adm*r  v.  Webster,  supra,  that  It  was  not  error  for  the  lower  court  to  permit 
appellee's  counsel  to  inquire  of  the  jurors  whether  they  did  business  with 
the  German  National  Bank  as  the  proaident  of  that  bank  is  also  the  presi- 
dent of  the  appellant  company,  but  if  it  were  improper  to  do  so,  it  is  not 
made  to  appear  that  such  answers  wrre  prejudicial  to  the  appellant's  rights. 

In  view  of  the  evidence  presented  by  the  record  in  this  case,  a  reversal 
upon  the  second  ground  urged  by  appellant's  counsel  would  be  unauthor- 
ized; that  the  evidence  is  conflicting  and  much  of  It  contradictory  must  be 
conceded.  The  evidence  introduced  in  behalf  of  appellee  conduces  to  prove 
that  as  the  car  by  which  she  was  injured  was  on  its  way  to  the  Latonia  race 
track  and  running  on  Hamlin  street  at  a  high  rate  of  speed,  the  motorman 
and  conductor  in  charge  thereof,  instead  of  keeping  a  lookout  ahead  of 
them,  were  laughing  and  talking  with  each  other,  the  motorman  having 
his  back  turned  in  the  direction  in  which  the  car  was  going,  with  his  face 
toward  the  conductor,  who  was  standing  in  the  doorway  of  the  car.  The 
^eatimony  further  conduced  to  prove  that  for  a  distance  of  four  or  five 
squares  from  the  place  of  the  accident  there  was  nothing  to  obstruct  th^ 
Tiew  of  the  street  railway  track  from  those  on  the  approaching  car,  and  that 
appellee,  a  child  of  four  and  a  half  years  of  age,  was  playing  on  the  track 
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in  plain  view  of  thoee  on  the  car  for  that  distance,  and  that  she  coold  have 
been  seen  and  hei  imminent  peril  realized  by  the  niotorman  and  condnctor 
in  time  fur  them  to  have  stopped  the  oar  long  before  it  reached  her,  if  they 
had  been  looking  ahead  of  the  car;  that  after  striking  the  child  and  running 
the  car  over  her,  the  motorman  and  conductor,  instead  of  trying  to  extricate 
her,  without  leaving  the  oar  backer^  it,  and  thereby  added  to  her  injuries. 
Indeed,  according  to  the  proof,  it  is  questionable  whether  her  right  hand 
(the  one  remaining  to  her)  would  have  been  injured  at  all  but  for  the  back- 
ing of  the  car. 

The  defense  interposed  was  that  the  appellee  ran  on  the  track  just  before 
she  was  struck  by  the  oar;  that  there  was  not  time  to  btopthe  car  to  prevent 
it  striking  her,  and  that  the  car  was  backed  after  it  struck  her  to  release 
her  hand  from  contact  with  one  of  the  wheels,  which  was  thrown  upon  it 
by  the  stopping  of  the  car.  The  testimony  introduced  by  appellant  tended 
to  sustain  this  defense,  and  much  of  it  was  directed  to  a  contradiction  of 
appellee's  witnesses.  As  stated,  the  testimony  was  conflicting,  but  it  was 
plainly  the  province  of  the  jury  to  pass  upon  it,  and  the  credibility  of  the 
witnesses  as  well.  They  had  the  right  to  believe  appellee's  witnesses  and  to 
disbelieve  those  of  appellant.  This  court  will  not  disturb  the  verdict  ol  a 
jury  because  of  a  conflict;  of  evidence.  It  will  do  so  only  when  the  verdict 
is  unsupported  by,  or  is  flagrantly  against,  the  evidence.  (Green  v.  Ander- 
son, 103  Ky.,  216;  Smithern  v.  Waddle,  19  Ky.  Law  Rep.,  1418;  Seibert*8 
Ass'ee  v.  Itagsdale,  103  Ky.,  206,*-  L.  &  N.  R.  R.  fco.  v.  Gray's  Adm*r,  20 
Ky.  Law  Rep.,  79;  Cassell  v.  Mercer  Nat.  Bank,  23  Ky.  Law  Rep.,  1483.) 

Notwithstanding  the  contradictory  character  of  the  testimony,  two  juries 
have  returned  verdicts  in  appellee's  favor  We  do  not  think  the  verdict  is 
so  excessive  as  to  indicate  that  it  was  superinduced  by  passion  ot  prejudice. 
There  can  be  no  question  liut  that  appellee's  suflfering  was  great;  that  is 
shown  by  the  nature  of  the  injuries.  The  fact  that  she  must  go  through 
life  with  the  loss  uf  one  hand  and  a  part  of  the  arm,  and  the  other  arm  and 
hand  so  maimed  as  to  make  them  almost  useless,  demonstrates  that  her 
ability  to  earn  money  in  the  lines  of  employment  usually  folljwed  by 
women,  or  otherwise,  bus  been  practically  destroyed.  The  amount  of  the 
v»'rdict  is  not  greater  than  this  court  has  more  than  once  approved  in  sim- 
ilar cases. 

In  C.  &  O.  R.  R.  Co.  V.  Davis,  !l2  Ky.  Law  Rep.,  ll&C,  a  verdict  of  $  0,000, 
in  favor  of  tha  appellee,  a  bjy  ninn  years  of  agc^,  for  the  loss  of  a  foot  and 
thelower  part  of  the  leg,  was  held  not  to  be  exceFsive. 

In  the  case  of  L.  &  N.  R.  R  Co.  v.  Papp,  96  Ky.,  103,  the  appellee,  an  in- 
fant five  years  of  age,  received  through  the  negligence  of  appellant's  agents 
injuries  which  necessitated  the  amputation  of  his  leg  just  above  the  knee; 
a  jury  awarded  him  ^10.000  for  this  injury,  and  this  court  in  deciding  the 
appeal  said:  **The  only  case  in  which  this  court  is  authorized  to  reverse  a 
judgment  on  account  of  excessive  damages  is  wher«*,  aa  provided  by  the 
Civil  Code,  the  verdict  appears  to  have  been  rendered  under  the  influence  of 
passion  or  prejudice.  In  cases  heretofore  decided  by  this  court,  where  the 
injuries  were  not  greater  than  those  received  by  appellee,  verdict  for  as 
great  amount  have  been  sustained,  and  we  see  no  reason  for  now  departing 
from  such  precedent s. 
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We  oan  not  see  that  the  appellant  was  prejudiced  by  the  ruling  of  the  tria) 
oourt  in  admitting  the  testimony  of  Andrew  Weber  as  an  expert.  He  was  a 
motorman  of  appellant  of  several  years'  experience.  He  also  ran  for  appel  - 
lant  the  car  by  which  appellee  was  injured  over  the  same  route  where  it  is. 
now  used.  The  same  power  and  appliance  for  operating  the  oar  were  in 
use  when  he  ran  it  that  were  used  at  the  time  of  the  injury  to  appellee^ 
and  his  testimony  as  to  the  running  of  the  car,  how  and  within  what  dls^ 
tanoe  it  could  be  stopped,  was  competent.  No  objection  is  made  to  the  in- 
structions, and  upon  the  whole  case  we  find  no  reason  for  a  reversal. 

'Wherefore,  the  judgment  is  affirmed. 


STANDARD  OIL  CO.  v.  COMMONWEALTH. 

(Filed  November  11,  1004. ) 

Peddling-^Betailing  oil— Selling  from  wagon— License— Under  act  of 
March  20,  1902,  now  section  4224,  Kentucky  Statutes,  requiring  persons  ta 
procure  a  license  and  pay  a  tax  thereon  for  selling  petroleum  or  lubricating 
or  other  oils  for  each  wagon  used  in  transporting  and  selling  same.  Held — 
Where  appellant  conveyed  such  oils  in  wagons  from  place  tc  place  and  sold 
and  delivered  it  to  customers  from  the  wagons,  in  quantities  of  twenty-five- 
gallons,  without  having  a  license  as  peddler,  such  sales  were  retailing  in 
the  meaning  of  the  statute,  although  made  to  merchants  to  be  resold  by 
them ;  and  appellant  Is  subject  to  a  fine  as  peddler  for  each  wagon  so  em-^ 
ployed. 

Humphrey,  Hines  &  Humphrey  fcr  appellant. 

N.  B.  Hays  for  appellee. 

Appeal  from  Oldham  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

By  an  act  which  became  a  law  March  29,  1902  (Acts  1902,  pnges  281-392,. 
section  4224,  Kentucky  Statutes),  the  general  assembly  reenact«'d  and  sub- 
stantially amended  the  revenue  laws  of  the  State.  Among  the  subjects  of 
taxation  treated  of  in  this  comprehensive  statute,  was  that  of  licenses 
exacted  for  various  occupations,  including  peddling. 

Sections  25  and  82  of  article  10  of  the  act,  concerning  licenses,  reads,  in 
part:  "Before  engaging  in  any  occupation,  or  selling  any  article  named  in 
this  subdivision  3  of  article  10  of  this  act,  the  person  dt^siring  to  do  so  shall 
procure  a  license  and  pay  the  tax  thereon  as  follows :  *  ♦  *  To  gelling  by 
retail  petroleum,  lubricating  or  other  oils,  for  each  wagon  used  in  transport- 
ing or  retailing  such  oils,  $5.*' 

Appellant  was  indicted  and  convicted  for  a  violation  of  this  statute  under 
the  following  state  of  facts:  It  is  agreed  that  the  Standard  Oil  Co.  is  a  cor- 
poration; that  it  sells  coal  oil  in  Oldham  county  by  transporting  same  in 
tank  wagons  which  contain  from  three  hundred  gallons  to  six  hundred 
gallons  of  oil:  that  within  twelve  months  before  the  finding  of  this  indict- 
ment defendant,  by  its  agent  or  driver,  sold  coal  oil  to  R.  O.  Duncan,  R. 
B.  Blakemore,  Ballard  Bros. ,  and  to  Goldsborough  &  Co. ;  that  each  of  thes& 
purchasers  were  at  the  time  retail  merchants  in  LaGrange,  who  dealt  in 
coal  oil;    that  the  eald  oil  so  bought  was  resold  by  said  purchasers  to  con^ 
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fluxuers  of  oil  in  small  quantities;  that  in  no  instanoe  did  defendant  sell  less 
than  twenty- five  gallons  of  coal  oil  to  any  one  purchaser  at  any  one  time; 
that  the  driver  of  the  wagon  drove  up  to  the  store  houses  of  the  respective 
purchasers  aforesaid  and  asked  if  any  oil  was  needed  or  required,  and  he  did 
furnish  such  quantity  as  was  required  or  needed ;  that  as  to  each  of  said 
"Witnesses  or  purchasers  oil  was  purchased  at  the  time  in  the  quantity  ahove 
named,  and  in  some  instances  the  cash  was  paid  to  the  driver  for  the  oil, 
and  in  some  instances  a  receipt  merely  was  taken,  tind  the  price  was  col- 
iQpted  through  the  Louisville  office. 

It  is  agreed  that  defendant,  by  its  said  wagon,  sold  and  delivered  in  a 
cimiUr  way  coal  oi]  to  other  retail  merchants  in  Oldham  county,  Kentucky, 
but  not  in  less  quantity,  at  any  one  time,  than  twentyUve  gallons,  and  the 
defendant  had  no  license  for  said  selling  and  transporting  said  oil.  There 
"Was  no  agreement  between  the  driver  and  merchant  that  he  was  to  deliver 
and  sell  twenty-five  gallons  of  oil,  or  any  other  quantity,  more  or  less.  This 
appeal  bringing  in  question  the  conviction  on  the  above  facts,  presents  the 
section  of  the  statute  quoted  above  for  construction. 

It  is  conceded  that  the  legislature  had  the  right  to  tax  occupations,  in- 
<clading  that  of  selling  oils,  whether  by  retail  or  wholesale;  also  that  it  bad 
the  power  to  exact  a  license  tax  of  peddlers.  Appellant  contends  that  under 
oertain  state  of  facts,  as  where  it  sells  oil  in  small  quantities  from  its  itin- 
erant wagons  direct  to  consumers,  not  merchants,  for  their  own  use,  it  may 
be  a  peddler.  (Standard  Oil  Co.  v.  Commonwealth,  36  Ky.  Law  Rep.,  U2.) 
This  it  argues  is  selling  by  retail,  and  is  the  only  selling  of  oil  by  retail 
covered  by  any  statute;  that,  therefore,  the  act  of  1902  must  be  held  to  re- 
peal the  peddler's  statute  wherein  they  conflict,  that  is,  in  the  matter  of 
selling  oils,  or  it  can  not  be  presumed  that  the  legislature  intended  to  tax 
twice  the  same  occupation  by  the  same  person.  It  is  true  that  this  court 
has  held  that  selling  oil  by  retuil  by  appellant's  wagons  traveling  from 
house  to  house  or  point  to  point,  where  the  sale  is  not  to  a  merchant  for  re- 
sale, is  peddling  within  the  terms  of  the  Ft^tutc  on  the  subject,  which  reads: 
'  *A11  itinerant  persons  vending  lightning  rods,  patent  rights,  or  territory 
for  the  sale,  use  or  manufacture  of  patent  rights,  goods,  wares,  merchandise, 
clocks,  watches,  jewelry,  gold,  silver  or  plated  ware,  spectacles,  drugs,  nos- 
trums, perfumery,  and  any  other  thing  not  hereinafter  specially  exempt, 
«hall  be  deemed  peddlers." 

The  license  tax  required  of  peddlers  by  this  same  statute  is  S&Oforone 
person  with  two- horse  wagon;  for  one  person  with  one-horse  wagon,  $40; 
one  person  on  horseback,  130,  and  for  one  person  on  foot,  190.  For  one 
-county  alone,  one-fourth  the  tax  just  named  is  exacted.  If  the  purpose  of 
the  legislature  was  to  raise  revenue,  and  it  was,  mainly,  it  could  not  have 
meant  that  peddlers  of  oils  were  allowed  to  follow  that  vocation  for  15  for 
•each  wagon  used  anywhere  in  the  State,  when  for  peddling  every  other 
article  subject  to  the  statute  $60,  or  at  least  140,  was  charged.  If  the  pur- 
pose was  in  any  part  the  police  regulation  of  itinerants,  the  nature  of  whose 
business  and  character  of  whose  goods  afforded  them  opportunities  for  prey- 
ing on  the  public  by  palming  off  inferior  articles,  and  evading  an  account- 
ing where  the  transaction  occurred  by  their  constant  moving  from  place  to 
place,  then  there  could  have  been  no  reason  for  the  discrimination  in  favor 
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of  oil  peddlers.  The  section  first  quoted  is  a  new  one  In  the  statute.  The- 
peddler's  statute  is  an  old  one.  Both  appearing  in  the  re-enaoted  law,  we 
muet  conclude  that  the  legislature  meant  that  the  one  should  supplement, 
the  o|ber,  should  cover  some  case  not  embraced  by  the  other. 

Appellant  contends,  however  the  argument  just  noticed  mny  be  disposed, 
of,  that  it  was  not  guilty  under  this  statute  because  the  agreed  facts  show 
that  the  sales  complained  of  were  not  retail,  but  were  wholesale  transac- 
tions. Lexicographers  are  cited  to  the  effect  that  retail  means  "to  sell  iOi 
small  quantities  or  at  second  hand;  to  deal  out  or  dispose  of  in  small  quan- 
tities;" while  "wholesale"  is  defined  as  "sales  of  goods  in  large  quantities, 
to  retailers;  sale  in  the  gross."  The  definitions  given  are  undoubtedly 
correct  as  applied  to  current  transactions.  Were  we  left  to  the  mere  worda 
of  the  section  Infringed,  It  might  be  diiSoult,  if  not  impossible,  to  give  the- 
word  "retail"  another  meaning.  But  we  have  just  seen  that  that  section  is. 
only  one  of  a  very  comprehensive  scheme  of  taxation ;  that  under  the  same 
bead,  licenses,  othiT  provisions  are  found  so  out  of  accord  with  the  inter- 
pretation urged  by  appellant  that  we  can  not  believe  the  legiBlature  had. 
the  intention  of  enacting  in  the  same  statute  such  repugnancies  of  purpose 
and  principle.  While  it  is  true  that  in  construing  words  of  common  use 
they  are  to  be  given  their  popular  meaning,  yet  that  is  not  the  only  rule  of 
inti'rprctation.  The  first  and  most  indispensable  rule  is  to  find  the  subject 
of  the  statute,  to  understand  what  was  intended  by  it.  In  the  Eureka  case^ 
4  Sawyer,  S02,  Mr.  Justice  Field  said:  "Instances  without  number  exist 
where  the  meaning  of  words  in  a  statute  have  been  enlarged  or  restricted  and. 
qualified  to  carry  out  the  intention  of  the  legislature." 

Reading  all  the  provisions  together  as  must  be  done,  and  as  it  is  the  uni-^ 
versal  rule  of  interpretation  in  this  country  and  England  where  there  i& 
doubt  or  apparent  confiict,  In  order  to  arrive  at  the  legislative  intent,  we 
conclude  that  it  was  not  the  purpose  of  the  legislature  to  reduce  the  license 
tax  to  oil  peddlers,  but  to  bring  into  the  license  system  a  branch  of  businesa 
not  hitherto  embraced  by  the  statute.    Itinerant  salesmen  who  carry  theiiv 
wares  with  them  and  deliver  as  they  go,  have  been  the  subject  of  licenses 
since  the  earliest  days  of  the  Commonwealth.     (5Litt.,  114;  Statute  Lawa 
of  Kentucky,  1259-1814. )    The  business  of  vending  oils  by  delivering  from 
tank  wagons  passing  through  the  country  at  regular  intervals  is  a  modern, 
method,  having  been  employed  in  this  State  for  but  a  few  years  past.    Tb» 
first  case  brought  to  the  attention  of  the  court  is  Standard  Oil  Co.  v.  Com- 
monwealth, 107  Ky.,  606,  21  Ky.  Law  Rep.,  1399,  decided  in  January,  19C0;: 
that  case  was  followed  by  the  case  of  Hays. v.  Commonwealth,  107  Ky.,  665. 
In   each  of  these  cases  appellant  had  been   indicted  for  peddling  without, 
license.    It  was  held  that  sales  from  appellant's  wagons  to  merchants  for 
resale  was  not  peddling.    In  the  latei  case  of  Standard  Oil  Co.  v.  Common-. 
wealth,  £6  Ky.  Law  Rep.,  142,  it  was  held  that  sales  from  similar  wagons 
to  consumers,  not  merchants  for  resale,  was  peddling.    The  law  then  stood 
that  itinerant  vendors  of  oils  to  merchants  for  resale  were  not  required  ta 
take  out  a  license,  while  all  other  itinerant  vendors  of  other  articles  (save  a. 
few  specially  exempt),  and  even  itinerant  vendors  of  oils  to  others  than  to 
merchants  for  resale,  were  required  to  obtain   licenses  before  plying  thei]> 
Tocatlona    The  statute  under  consideration  should  be  read  in  the  light  ot 
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these  conditions,  for  It  was  passed  after  the  last  cited  case  was  reported.  As 
the  selling  of  oils  to  merchants  is  not  different  from  the  danger  originally 
thought  to  warrant  licensing  peddlers  generally,  except  in  the  degree,  as 
they  had  the  same  protection  of  the  laws  of  the  Commonwealth,  antf  the 
same  use  of  her  public  highways,  Icept  up  by  taxation  of  citizens  and  their 
property,  it  is  easy  to  believe  that  the  legislature  intended  to  include  sudi 
persons  in  the  ligt  of  those  from  whom  license  taxes  were  to  be  collected.  It 
must  have  been  known  to  the  legislature  that  the  custom  had  grown  up 
lately  and  extensively  of  supplying  retail  merchants  with  oils  for  resale  by 
■delivery  from  wagons  going  about  from  place  to  place  at  intervals.  The 
lajigual^e  of  the  section  indicates  that  they  must  have  had  such  knowledge 
in  mind,  for  it  deals  directly  with  the  subject  of  transporting  oils  by  wagons. 
The  unit  of  taxation  is  the  wagon  used  in  the  business  of  transporting  oil 
for  sale.  The  section  says  by  retail.  As  there  was  already  in  force  an  anip'e 
statute,  re-enacted  by  this  ftame  act,  covering  such  sales  to  conmrners,  it 
must  be'that  the  sales  not  embraced  by  the  old  statute  were  intended;  those 
were  the  sales  to  merchants  for  resale. 

The  Century  Dictionary  defines  the  expression  "at  retail"  as  being  "in 
«raall  quantities;  a  little  at  a  time.'*  As  this  is  an  accepted  and  popular 
meaning  of  the  expression,  os  well  as  the  one  of  selling  at  second  hand,  we 
are  warranted.  In  view  of  the  context  of  the  act,  in  holding  that  the  former 
•definition  was  the  sense  in  which  the  legislature  employed  the  term;  and 
that  sales  to  merchants,  though  commercially  wholesome  transactions,  were 
In  contemplation  of  this  statute,  retailing. 

The  judgment  of  the  circuit  court  in  conformity  herewith  is  aflSrmed. 

Whole  court  sitting. 


YATES,  COUNTY  CLERK  v.  COLLINS. 

(Filed  November  11,  1904.) 

Registration— Discretion  of  legislature— Special  legislation — Under  Con- 
stitution, section  147,  providing  that  "the  general  assembly  shall  protlde 
by  law  for  the  registration  of  all  persons  entitled  to  vote  in  cities  and  towns 
having  a  population  of  5,000  or  more,  and  may  provide  by  general  law  for 
the  registration  of  other  voters  In  the  State,'*  It  was  not  required  that  if 
t)ther  registration  was  deemed  expedient  by  the  legislature  all  other  voters 
should  be  registered.  ** Registration  of  other  voters  in  the  State"  was 
allowed,  but  it  was  left  to  the  general  assembly  to  classify  them  by  general 
laws.  It  is  in  no  sense  class  or  special  legislation  to  classify  voters  in  cities 
•or  towns  separately  from  those  residing  in  the  country. 

Turner  &  Jackson,  Lewis  MoQuown  and  E.  H.  Brown,  Jr.,  for  appellant 

Fairleigh,  Straus  &  Fairlelgh  and  Burton  Vance  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Judge  O'Rear  delivered  the  following  response  to  petition  for  rehearing: 

In  a  petition  for  rehearing  another  ground  has  been  presented  by  appellee, 
upon  which  it  is  urged  that  the  act  discussed  in  the  original  opinion  isrold, 
as  being  violative  to  the  Conetitution. 

Section  147  is  relied  on.    That  section  reads:  *'The  general  assembly  isball 
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proTide  by  law  for  the  registration  of  all  persons  entitled  to  vote  in  cities 
and  towns  having  a  population  of  6,000  or  more;  and  may  provide  by  gen- 
eral law  for  the  registration  of  other  voters  in  the  State." 

It  Is  argued  that  the  section  divides  all  voters  of  the  State  into  two  classes, 
viz.,  those  residing  in  cities  and  towns  having  a  population  of  6,000  or  more, 
into  one,  and  all  other  voters  into  the  other;  that  as  to  the  former,  the  legis- 
lature was  compelled  to  pro's  ide  a  system  of  registration,  but  as  to  the  latter 
it  was  permitted  to  do  so  or  not;  but  that  if  it  did,  then  all  must  be  required 
to  be  registered,  or  none  could  be. 

Before  the  present  Constitution  registration  in  this  State  was  not  required 
at  all  by  any  general  law ;  that  instrument  made  it  compulsory  that  all 
voters  residing  in  cities  and  towns  of  6,000  population  or  greater  should  be 
registered.  Beyond  that  the  legislature  was  left  a  free  hand,  except  that  it 
was  compelled  to  provide  for  any  additional  registration  by  general  laws 
only.  It  was  not  required  that  if  other  registration  was  deemed  expedient 
by  the  legislature,  all  other  voters  should  be  registered.  *' Registration  of 
other  voters  in  the  St-ate"  was  allowed,  but  it  was  left  to  the  general  assem- 
bly to  classify  them  by  general  laws.  It  is  in  no  sense  class  or  special  legis- 
lation to  classify  voters  resident  in  cities  or  towns  separately  from  those 
resident  in  the  country. 

Petition  overruled. 


THE    HUMBOLDT    BUILDING  ASSOCIATION   CO.  OF  CINCINNATI 

V.  DUCKER'S  ADM'R,  &c. 

(Filed  November  11,  1904— Not  to  be  reported.) 

1.  Instructions— Where  the  evidence  makes  out  a  prima  facie  case,  sup- 
porting the  allegations  of  the  petition,  a  i)eremptory  instruction  is  errone- 
ous. 

9.  Construction  of  statute— Where  an  act  of  the  general  assembly  is  amend- 
atory of  another  act,  the  amendment  applying  to  only  two  counties,  the 
title  clearly  covering  the  subject-mattsr  of  the  act,  it  is  constitutional. 

W.  W.  Helm  and  Sam  C.  Bailey  for  appellant. 

.    James  C.  Wright  and  Sam  E.  Anderson  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

On  the  former  appeal  of  this  case  (Humboldt  v.  Ducker,  23  Ky.  Law  Rep. , 
1071)  it  was  held  that  the  facts  set  out  in  the  petition  stated  a  cause  of  action 
against  John  S.  Ducker's  estate,  and  against  the  sureties  on  his  bond  to  the 
building  association.  On  the  return  of  the  case  an  issue  was  joined  and  a 
trial  was  had  before  a  jury.  At  the  close  of  plaintiff's  evidence  the  court 
peremptorily  directed  a  verdict  for  the  defendants,  and  the  plaintiff  has 
again  appealed. 

The  evidence  introduced  by  appellant  tended  to  support  the  allegations  of 
tfae  petition,  and,  therefore,  constituted  a  prima  facie  case.  The  peremptory 
instruction  was  erroneous.  The  trial  judge  did  not  write  an  opinion,  and 
we  are,  therefore,  at  a  loss  to  know  upon  what  ground  he  based  his  ruling. 

It  is  argued  by  counsel  for  appellee,  however,  that  the  circuit  judge  was 
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of  opinion  that  the  duties  of  the  attorney,  John  S.  Backer,  in  the  matter  of 
examining  titles  and  perfecting  mortgage  liens  on  behalf  of  his  client,  the 
appellant  afsociation,    extended  only   to   the  examination   of   the   puhlio 
recoidfi  of  the  county  where  the  property  was  situated;    that  as  the  lien 
which  was  afterward  adjudged  against  the  property  to  be  superior  to  that 
of  appellant's  mortgage  lien  was  one  not  of  record,  the  attorney  was  not 
bound  to  1  >ok  for  it.    Such,  however,  was  not  our  construction  of  the  attor- 
ney's undertaking  when  the  case  was  here  before,  nor  is  it  now.     We  then 
said  that  the  bond  executed   by  the  attorney  to   the  association  in   nowise 
altered  his  undertaking  to  it.     It  merely  assured  its  faithful  performance. 
The  association  in  voting  the  loan  left  it  to  its  attorney  to  learn  the  facts 
and  to  advise  it  whether  there  were  other  liens  upon  the  title  of  the  prop- 
erty to  be  mortgaged  to  secure  the  loan,  as  well  as  learn  whether  the  title 
was  a  perfect  fee  simple.    When   the  attorney  reported  that  there  was  bat 
one  lien  against  the  title,  and  that  it  would  he  waived  in  favor  of  appel- 
lant's mortgage,  appellant  furnished  the  money  to  the  attorney  to  pay  to  the 
mortgagor  upon  the  completion  of  the  lien.    After  the  examination  upon 
which  the  attorney  reported,  and  before  be  had  paid  the  money,  other  liens 
had  attached  to  the  property,  that  of  materialmen  and  mechanics  doing 
work  in  building  a  house  upon  the  property.    It  is  shown  that  the  attorney 
knew  that  the  house  was  being  built.    He  consequently  knew  that  some- 
body was  furnishing  the  material  and  that  somel)ody  was  doing  the  work. 
Under  the  circumstances,  so  far  as  now  appears,    it  was  his  duty  before  he 
delivered  the  money  to  the  mortgagor  to  learn  whether  the  Hens  created  by 
statute  for  this  material  and  these  services  were  discharged,  or  at  least  were 
waived,  so  far  as  his  client's  mortgage  was  ooncemed.    His  failure  to  do  this 
was  a  breach  of  his  undertaking  to  his  client,  and,  therefore,  was  a  breach  of 
the  covenant  of  the  bond  as  held  in  the  former  opinion. 

Counsel  for  appellee  argue  that  the  mechanics'  lien  statute  under  which 
the  liens  asserted,  and  which  were  held  superior  to  the  mortgage  of  appel- 
lant, was  unconstitutional  because  its  subject  is  not  expressed  in  its  title. 
The  title  Is  as  follows:  "An  act  to  amend  section  5  of  chapter  70  of  the 
General  Statutes. "  The  act  is  chapter  1386,  Acts  of  1889-1890,  volume  1,  page 
130.  Chapter  70,  section  6,  General  Statntes,  then  in  force,  related  to  mechan- 
ics' and  materialmen's  liens.  The  subject  of  the  act  amendatory  of  the  sec- 
tion and  chapter  supra  was  the  granting  and  i)eifeoting  of  liens  to  mechan- 
ics and  materialmen  for  labor  done  and  material  furnished  in  the  erectioi^ 
of  buildings  and  other  improvements.  The  act,  however,  was  restricted  in 
its  operation  to  the  counties  of  Kenton  and  Campbell.  Appellee  argues  that 
it  was,  therefore,  not  an  amendment  to  the  chapter  of  the  statutes  indi- 
cated. He  cites  Pennington  v.  Woolfolk,  79  Ky.,  13,  as  in  point.  In  Pen- 
nington v.  Woolfolk  the  act  was  held  bad,  not  on  the  ground  that  It  was 
local  in  its  application,  but  because  the  subject  was  not  germane  to  the  title, 
that  is,  in  that  case  the  title  referred  to  was  that  of  "attorneys,"  while  the 
subject-matter  of  the  act  pertained  to  revenue  and  taxation,  aad  had  par- 
ticular reference  to  the  mode  of  assessment  of  delinquents*  property.  The 
aot  attacked  in  this  case  was  an  amendment  to  the  General  Statutes  so  far 
as  they  applied  to  the  two  counties  named,  and  the  title  clearly  covered  the 
subject  matter  of  the  act. 

Wherefore,  the  jadgment  is  reversed  and  cause  remanded  for  a  new  trlai 
under  proceedings  not  inconsistent  herewith. 
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THE  NEWPORT,   LICKING  AND  ALEXANDRIA  TURNPIKE   CO.  v. 

PIRMANN. 

(Filed  November  16,  1904— Not  to  be  reported.) 

Damages— E-vldence— The  evideDce  Id  this  action  ehowlDg  that  appellee's^^ 
Injuries  were  aerions  and  painful  and  his  loas  of  time  and  medical  bill  oon- 
Eiderable,  it  can  not  be  said  that  the  verdict  was  excessive,  it  being  for  $800. 
The  court  did  not  err  in  permitting  proof  of  appellee's  suffering  after  the 
commencement  of  the  action,  because  in  this  class  of  cases  a  recovery  may 
be  had  not  only  for  suffering  endured  prior  to  the  commencement  of  the 
action,  but  for  damages  resulting  continuously  up  to  the  trial,  or  for  which, 
he  may  suffer  from  in  the  future. 

Otto  Wolff  and  Sam  C.  Bailey  for  appellant. 

Ahlerlng  &  Caldwell  and  C.  L.   Raisen,  Jr.,  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  Is  the  second  appeal  of  this  case,  the  opinion  on  the  former  appeal 
being  In  24  Ky.  Law  Rep. ,  1341. 

On  the  return  of  the  cause  to  the  lower  court  another  trial  was  had  in 
conformity  with  the  principles  stated  in  that  opinion,  and  appellee  obtained 
a  verdict  for  $800.  The  appellant's  contention  is  that  the  judgment  should 
be  reversed  for  three  reasons :  First,  for  the  reason  that  the  court  failed  to 
give  an  instruction  on  contributory  neglect ;  second,  that  the  court  erred  in 
permitting  appellee  to  prove  any  pain  or  suffering  as  a  result  of  the  injuries 
after  the  time  of  filing  his  petition,  or  any  loss  of  time  by  reason  of  his  in- 
juries after  that  date;  thiid,  because  the  verdict  of  the  jury  is  excessive. 
As  to  the  last  objection  it  is  sufficient  to  say  that  the  proof  conduced  to 
show  that  the  appellee's  injuries  were  serious  and  painful  and  his  loss  of 
time  and  medical  bill  considerable,  and  we  can  not  say,  in  view  of  all  the 
facts  and  circumstances,  that  the  verdict  was  excessive. 

We  are  also  of  the  opljiion  that  the  court  did  not  err  In  pennitting  proof 
of  appellee's  suffering  after  the  commencement  of  his  action.  In  this  class 
of  coses  a  person  injured  may  recover  damages  not  only  for  the  suffering 
which  he  has  endured  prior  to  Che  commencement  of  the  action,  but  also  all 
the  damages  resnltlng  continuously  from  the  injury  up  to  ihe  trial,  or  which 
it  Is  reasonably  certain  he  will  suffer  in  the  future.  The  appellant's  con- 
tention as  to  the  failure  of  the  court  to  give  an  instruction  on  contributory 
negligence  is  likewise  not  well  founded  for  the  reason  that  appellant  did  not 
plead  that  appellee  was  guilty  of  contributory  neglect.  It  only  alleged  that 
his  Injury  occurred  from  **his  own  carelessness  and  negligence."  The  Issue 
on  this  plea  was  provided  for  in  the  court's  first  instruction.  The  court  in 
effect  told  the  jury  that  they  could  not  find  for  appellee  if  his  injuries  were- 
received  by  his  own  carelessness  or  want  of  ordinary  care  on  his  part.  The 
plea  of  contributory  negligence  is  a  defense  that  confesses  and  avoids,  and 
the  Issue  is  whether  the  damage  was  entirely  caused  by  the  defendant's 
negligence  or  whether  the  person  injured  so  far  contributed  to  the  injury  by 
his  own  negligence  ihat  but  for  which  the  Injury  would  not  have  occurred. 
(79  Ky.,  160;  89  Ky.,  99.) 

Wherefore,  the  judgment  is  affirmed. 

vol.  2t)— 59 
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LOUISVILLE,  HENDERSON  &   ST.  LOUIS  RY.  CO.  v.  COVETTS. 

(Filed  November  15,  1904— Not  to  be  reported.) 

Railroads — Damages — Evidence — There  being  no  serious  objectionE  to  the 
action  of  the  lower  court  in  its  admission  or  rejection  of  testimony,  nor  to 
its  instructions  to  the  jury,  while  the  verdict  is  rather  large  for  the  injury 
received,  it  can  not  be  said  to  be  so  excessive  as  to  indicate  passion  or  preju- 
dice, and  will  not  be  disturbed. 

Helm,  Bruce  &  Helm  for  appellant. 
Sweeney,  Ellis  &  Sweeney  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judge  Nunn. 

Appellee,  Jennie  Covetts,  who  was  an  infant  under  twenty -one  years  of 
age,  brought  this  suit  by  her  brother,  as  next  friend,  to  recover  damages 
from  appellant  for  having  wrongfully  and  without  right  put  her  off  at  a 
station  in  the  night  time  before  she  arrived  at  her  destination,  and  on  the 
trial  recovered  a  judgment  for  1500,  fiom  which  appellant  has  appealed. 

There  is  no  serious  objection  to  the  action  of  the  lower  court  in  its  ad- 
mission or  rejection  of  evidence  nor  to  its  instruction  to  the  jury.  It  is 
•contended  that  the  verdict  was  excessive  to  such  an  extent  as  to  show  pas- 
sion or  prejudice  in  the  minds  of  the  jurors.  This  makes  it  necessaiy  for 
us  to  give  a  short  statement  of  the  facts  as  shown  by  the  proof.  It  appears 
•that  on  the  28th  of  September,  1002,  the  appellee  purchased  a  ticket  from 
appellant,  whereby  it  agreed  to  carry  her  from  the  city  of  Ix)uisville  to 
Powers  StatloYi  in  Daviess  county,  Ky.  She  took  passage  on  appellant's 
train  at  Louisville  at  about  10  p.  m.  o'clock  on  that  day.  She  was  accom- 
panied by  a  young  man  friend  of  hers.  When  they  arrived  at  Waitman,  a 
station  upon  appellant's  line  of  road,  about  five  miles  before  they  reached 
Powers  Station,  the  servants  in  charge  of  the  train  announced  that  they 
had  arrived  at  Powers  Station,  and  she,  with  he^ friend,  assisted  by  the 
brakeman  in  carrying  off  her  bundles,  alighted  from  the  train.  The  train 
immediately  moved  on  when  they  discovered  that  they  were  not  at  Powers 
Station.  Her  proof  showed  that  this  station,  Waitman,  was  a  small  statioD 
in  the  woods,  without  a  depot,  and  that  there  was  no  place  where  they  could 
remain  all  night.  Appellant's  proof  contradicted  this.  The  proof  showed 
that  she  did  not  know  any  one  living  at  Waitman,  nor  did  she  or  her  friend 
know  anything  about  the  roadway  leading  from  Waitman  to  Powers'  Sta- 
tion, and  consequently  they  were  compelled  to  walk  down  the  railroad  track. 
The  night  was  very  dark,  most  of  the  way  through  the  woods,  cuts  and  over 
long  trestles  to  Powers  Station,  where  they  arfiv^  about  daybreak.  She 
stated  that  she  was  very  much  mortified,  frightened  and  latlgued. 

If  her  evidence  was  true,  which  the  jury  evidently  believed,  those  is 
charge  of  appellant's  train  were  very  careless  and  negligent  with  refereooe 
to  the  rights  and  interests  of  the  appellee,  and  caused  her  oonsiderable 
annoyance,  discomfort  and  mental  suffering  and  anxiety.  And  while  Tve 
are  of  the  opinion  that  the  verdict  is  rather  large  for  the  injury  received, 
yet  we  can  not  say  that  it  is  so  excessive  as  to  Indicate  passion  or  prejudice 
in  the  minds  of  £he  jury. 

Wherefore,  the  judgment  of  the  lower  court  Ifl  affirmed. 


DUFF  V,  OOBNETT,  AO.  935 

DUFF  V.  CORNETT,  &c. 

(Filed  November  15»  1904— Not  to  be  reported.) 

Pleading— Upon  the  trial  of  this  action  appellant  offered  to  file  a  reply  to 
the  amended  answer  of  appellees,  in  which  he  denied  that  the  parties  had 
entered  into  an  agreement  that  the  trial  of  one  caso  (there  being  two)  should 
determine  the  result  in  the  other,  which  reply  the  court  would  not  permit 
to  be  filed.  It  appears  that  the  defendants  in  the  two  actions  were  differenti 
•and  one  of  them  claiming  to  be  the  sole  owner  in  fee  simple  of  the  land 
upon  which  the  timber  was  alleged  to  have  been  out,  and  it  is  not  shown 
that  this  land  is  within  the  boundaiy  covered  by  the  patent  claimed  by  ap- 
pellant. From  the  record,  this  court  being  unable  to  say  the  judgment  in  a 
former  action  settled  this  one,  the  lower  court  erred  in  refusing  to  allow 
the  reply  of  appellant  to  be  filed. 

J.  J.  C.  Bach  and  W.  H.  Miller  for  appellant. 

E.  E   Hogg  for  appellees. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  8d  day  of  July,  1396,  the  appellant  instituted  an  action  against 
banning  Cornett  for  ^damages  for  cutting  timber  from  a  tract  of  land  alleged 
to  be  owned  by  appellant.  Manning  Cornett  answered  in  that  action,  deny- 
ing that  he  had  cut  this  timber  from  appellant's  land,  but  alleged  that  be 
iiad  out  it  from  the  land  of  one  W.  E.  Cornett.  which  was  covered  by  an  800- 
•acre  patent  issued  in  the  name  of  Roger  Cornett  in  the  year  1844.  The  ap- 
pellant claimed  under  a  patent  of  2,000  acres  Issued  in  the  name  of  Robert 
S.  Biashears,  dated  in  1851. 

W.  E.  Cornett  filed  his  petition  in  this  action,  asking  to  be  made  a  party 
•defendant,  alleging  that  he  was  the  owner  of  the  Roger  Cornett  patent, 
which  covered  and  included  the  land  upon  which  Manning  Cornett  cut  this 
timber,  and  also  alleged  that  Cornett  and  Brashears,  the  original  patentees, 
prior  to  the  year  1850,  met  and  agreed  upon  a  line,  giving  the  corners, 
courses  and  distances  between  the  two  patents,  and  that  the  true  line  of 
the  i>atent8  and  this  agreed  line  included  tfiis  timber  within  the  Cornett 
survey.  The  issues  were  formed  in  that  case  and  on  the  trial  the  Cornetts 
^ere  successful.  The  case  was  appealed  to  this  court,  and  aflSrmed.  (38 
Ky.  Law  Rep.,  297.) 

The  petition  in  the  case  at  lar  was  filed  by  the  appellant  against  A.  A. 
•and  Henry  Cornett  on  the  22d  of  March,  1896,  also  for  damages  for  the  out- 
ting  of  timber  on  land  alleged  to  be  owned  by  appellant.  A.  A.  CornQtt 
•answered,  traversing  the  allegations  of  the  i>etition,  and  alleged  that  he  was 
the  owner  in  his  own  right  of  the  lands  from  which  this  timber  was  taken. 
He  also  pleaded  this  agreed  line  made  by  the  original  patentees,  Cornett  and 
Bmabeare,  and  that  the  timber  cut  was  on  his  side  of  this  agreed  line.  The 
^^ppellant  in  1896  filed  an  amended  petition  settingr  up  a  boundary  of  260 
acres  of  land  patented  to  R.  S.  Brashears  in  1838,  and  alleged  that  the  tim- 
ber out  by  A.  A.  and  Henry  Cornett,  appellees,  was  within  the  boundary  of 
the  260-acre  patent,  and  that  he  was  the  owner  thereof.  This  case  remained 
on  the  docket,  after  the  issues  had  been  completed,  until  after  the  case  first 
4iboTe  mentioned  was  decided  by  this  court.    After  the  filing  of  the  man- 
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date  In  that  oaee  appellees  filed  an  amended  answer,  pleading  the  jiidgmenl:- 
In  that  case  as  a  settlement  and  in  bar  to  the  inrther  prosecution  of  this 
action,  stating  that  the  same  land  in  oontroyersy  in  that  action  is  the  land 
in  oontroTersj  in  this  action,  and  as  the  court  in  that  action  had  adjudged 
the  land  to  belong  to  the  appellees,  Cornett,  the  question  was  res  adjudieata. 

They  also  alleged  that  the  parties  to  both  actions,  prior  to  the  trial  of  the- 
first  one  in  the  lower  court,  recognised  the  fact  that  the  land  in  contro'versy 
in  both  cases  ^as  identical,  and  they  agreed  that  the  trial  of  the  one  case- 
should  determine  the  result  of  the  other,  and  in  pursuance-  of  this  parol 
Agreement  this  action  was  continued  from  time  to  time,  awaiting  the  deter- 
mination of  the  other  case,  and  asked  that  this  agreement  be  upheld,  and 
Judgment  in  this  case  entered  accordingly. 

The  appellant  offered  to  file  a  reply  to  this  amended  answer,  in  which  he 
denied  any  such  agreement,  and  also  denied  that  the  land  upon  which  the 
trespass  was  committed,  sued  for  in  the  other  action,  was  the  same  sued  for- 
In  this  action,  but  alleged  that  the  trespass  sued  for  in  this  action  was  com- 
mitted upon  land  embraced  iu  the  26U-acre  patent  which  was  prior  in  date- 
to  the  Cornett  patent,  and   that  it  was  not  committed  upon  the  $2,000  acre 
Brashears  patent,  the  line  bounding  which  was  settled  or  adjudicated  in  the 
former  action.    The  court  refused  to  allow  this  l^ply  to  be  filed,  but  made 
it  a  part  of  the  record  by  order  of  court.    The  only  question  to  be  deter- 
mined on  this  appeal  is  whether  the  lower  court  erred  in  refusing  to  allow 
this  reply  to  be  fllod.    Upon  an  Inspection  of  both  records  we  find  that  the 
defendants  in  the  former  action  were  only  Manning  and  W.  E.  Cornett.    In 
this  action  A.  A.  and  Henry  C.  Cornett  were  the  only  defendants.    It  ap- 
pears, however,  that  when  this  amendment  was  filed  on  the  return  of  the 
mandate  in  the  former  case,  pleading  res  adjudieata  and  the  agreement  ro- 
ferred  to,  the  amendment  starts  without  naming  the  parties,   nsing  the 
words  "the  defendants  amend  their  answer,  etc.,"  but  is  signed  and  sworn 
to  by  W.  £.  Cornett.    It  does  not  appear  that  he  was  ever  made  a  defendant 
or  a  party  to  the  action  in  any  way. 

It  appears  from  the  answer  of  the  defendants  in  this  action  that  the  ap- 
pellee, A.  A.  Cornett,  claimed  to  be  the  sole  owner  of  the  fee- simple  title  to 
the  land  from  which  thpy  cut  the  timber  for  which  they  are  sued  in  this 
action.  It  appears  also  from  the  pleadings  of  the  appellees  in  the  other 
action  that.  In  giving  the  boundary  of  the  land  of  W.  £.  Cornett,  he  recog- 
nized the  fact  that  A.  A.  Cornett  wus  the  owner  of  this  land  from  which  he 
cut  the  timber,  by  calling  for  his  lines  and  corners.  Nor  is  it  shown  that 
the  land  from  which  the  appellee,  A.  A.  Cornett,  cut  the  timber  is  within 
the  S,0O0-acre  Brashears  patent  or  the  800-acre  Cornett  patent.  From  the 
record  before  ue  we  can  not  say  that  the  judgment  in  the  other  action  settled 
and  determined  the  matter  in  litigation  in  this  action.  We  are  of  the  opin- 
ion that  the  lower  court  erred  in  refusing  to  allow  the  reply  to  be  filed.  It 
may  be  that  the  agreed  line  made  between  the  original  patentees,  referred 
to  in  the  other  action,  extended  between  the  lands  of  the  parties  to  this 
action,  but  there  is  nothing  in  this  record  showing  it. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  herewith. 
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THE  KENTUCKY  LUMBER  CO.  v.  SMITH. 

(Filed  November  16, 1904— Not  to  be  reported.) 

Damages— Former  appeal— Id stmctloDB— All  of  the  questions  discussed  in 
•*iippellant'8  brief  have  been  passed  upon  in  a  former  appeal  except  the  in- 
structions.   It  is  an  action  for  damaKes  alleged  to  have  been  sustained  by 
reason  of  the  action  of  a  seivant  of  appellant  superior  to  appellee,  and  ap 
pellant  complains  of  the  following  instruction:  **If  you  ehall  believe  from 
the  evidence  that  the  position  of  the  plaintiff  at  the  tre€  was  reasonably 
-safe,  if  the  tree  cut  by  Collier  had  not  fallen  against  the  tree  being  cut  by 
plaintiff,  and  that  the  dnnger  to  plaintiff  which  resulted  in  his  injury  was 
-t:au8ed  by  the  negligence  of  Collier  alone  in  felling  the  tree  against  the  tree 
being  cut  by  plaintiff,  and  was  not  caused  by  the  gross  negligence  of  Richard 
TTaylor,  you  will  find  for  defendant."    It  appears  that  Collier  cut  the  tree 
«8  directed.    It  is  not  necessary  to  pass  upon  the  criticism  of  this  instruc- 
tion, that  it  contains  the  word  **alone"  after  Collier's  name.    The  evidence 
shows  no  negligence  on  his  part,  and  the  verdict  will  not  be  disturbed. 

O.  H.  Waddle  foi  appellant. 

Denton  Ss  Robinson  and  W.  A.  Morrow  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  is  the  second  appeal  of  this  case,  the  former  opinon  being  in  26  Ky. 
Xiaw  Rep.,  1386.  In  this  opinion  all  the  questions  discussed  in  appellant's 
brief  were  directly  passed  upon  except  those  as  to  the  instructions  given  to 
the  jury.  We  do  not,  therefore,  deem  it  necessary  to  enter  Into  a  discussion 
t>f  the  facts  as  presented  In  this  record  or  to  respond  to  the  contentions  of 
appellant's  counsel  on  the  question  of  the  sufficiency  of  the  evidence  or  upon 
the  point  that  a  X)eremptory  instruction  should  have  been  given  or  upon  the 
tiuestlon  of  the  contributory  negligence  of  appellee.  The  opinion  referred 
to  settles  these  propositions.  The  only  question  to  be  determined  is  whether 
the  court  gave  proper  instructions  to  the  jury. 

The  instructions  as  a  whole  were  very  favorable  to  appellant,  but  it  makes 
serious  objection  to  the  last  one,  which  is  as  follows:  '*If  you  shall  believe 
from  the  evidence  that  the  position  of  the  plaintiff  at  the  tree  was  reason- 
ably safe,  if  the  tree  cut  by  Collier  had  not  fallen  against  the  tree  being  cut 
by  plaintiff,  and  that  the  d.'inger  to  plaintiff  which  resulted  in  his  injury 
veas  caused  by  the  negligence  of  Collier  alone  in  felling  his  tree  against  the 
tree  being  cut  by  plaintiff,  and  was  not  caused  by  the  gross  negligence  of 
Sichard  Taylor,  you  will  find  for  defendant." 

This  instruction  was  offered  by  appellant  and  it  was  given  by  the  court 
after  insertion  of  the  word  "alone"  after  Collier's  name,  but  to  the  inser- 
tion of  this  word  the  appellant  complains.  It  is  unnecessary  to  pass  upon, 
and  we  do  not  pass  upon,  the  quAtion  as  to  whether  or  not  this  was  error  on 
the  part  of  the  court  for  the  reason  that  the  evidence  does  not  show  even  the 
slightest  negligent  act  on  the  part  of  Collier  lu  the  cutting  and  felling  of 
bis  tree.  He  cut  the  tree  as  directed,  by  cutting  it  from  the  under  side  and 
-opposite  the  drift,  and  it  fell  against  the  tree  which  appellee  was  cutting;  it 
was  by  reason  of  a  breeze,  the  shape  of  the  tree  or  from  some  other  cause 
pwQllar  to  the  felling  of  trees,  in  that  they  fieiuently  fall  at  some  other 
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than  the  desired  place,  of  which  peculiaritj  the  foreman  was  presumed  to 
have  known  at  the  time  he  ordered  appellee  to  perform  the  labor  at  th» 
place  where  he  was  hnrt. 
Wherefore,  the  Judgment  of  the  lower  court  is  affirmed. 


POLSG^OVE,  &c.  ▼.  WALKER. 

(Filed  November  16,  1904— Not  to  be  reported. ) 

Official  stenographer— Claim  of  for  reporting  testimony  and  making 
transcript  of  same— Allowance  of  claim  by  circuit  court — ^Notice  to  fiscal 
oourt— Where  appellee  was,  by  order  of  the  circuit  court,  appointed  official 
stenographer,  and  for  his  servioes  an  allowance  was  made  and  ordered  to  be 
certified  to  the  lisoal  court  for  payment,  the  fiscal  court  will  not  be  permit- 
ted to  say  that  the  oounty  had  no  notice  of  any  motion  or  proceeding  re- 
quiring it  to  pay  the  account  where  it  had  actual  notice  and  a  hearing  of 
the  motion  to  set  aside  the  allowance;  and,  moreover,  sections  46S7  to  4645, 
Kentucky  Statutes,  do  not  require  notice.  Where  the  Commonwealth'a 
attorney  and  oounty  attorney  were  both  present  at  the  trial  and  availed 
themselves  of  the  transcript,  it  is  no  objection  to  such  claim  that  the  recorda 
fail  to  show  that  they  requested  the  services  of  appellee  as  reporter. 

J.  T.  Buford,  J.  H.  Polsgrove  and  J.  W.  Bodman  for  appellants. 

T.  L.  Edelen  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Buniam. 

Upon  the  trial  of  James  B.  Howard  for  murder  in  the  Franklin  Circuit 
Court  the  appellee,  Clarence  Walker,  was,  by  order  of  oourt,  appointed 
official  stenographer  to  take  down  the  testimony.  The  trial  occupied  fifteen 
days,  and  appellee  took  a  stenographic  report  of  all  the  testimony  introduced 
and  subsequently  made  a  typewritten  transcript  and  carbon  copy  thereof, 
which  made  up  a  record  of  1800  pages.  He  thereupon  presented  to  the  Frank- 
lin Circuit  Court  the  following  itemized  claim  for  services: 

For  services  in   case  of   Commonwealth    9.  .Jas.  B.  Howard   (third 

trial),  in  Franklin  Circuit  Court,  fifteen  days'  attendance,  at  |5 f75  Oi> 

Transcript,  1,800  pages,  at  25  cents 450  00 

Carbon  copy,  1,800  pages,  at  5  cents fiO  00 
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Which  was  allowed  and  ordered  to  be  certified  to  the  fiscal  court  of  Frank- 
lin county  for  iMiyment.  At  the  same  term  of  the  circuit  oourt  the  county 
Judge  of  Franklin  county,  noting  for  and  on  behalf  of  the  fiscal  court,  ap- 
peared in  the  circuit  court  and  moved  to  ^t  aside  the  order  allowing  appel- 
lee's claim,  which  was  overruled.  At  a  subsequnt  term  of  the  circuit  court 
appellee  filed  his  affidavit,  in  which  he  recited  that  he  had  presented  the 
order  of  the  circuit  court  allowing  his  claim  to  the  fiscal  oourt,  and  demanded 
that  it  should  be  allowed  and  its  payment  provided  for  out  of  the  levy  for 
the  ensuing  year;  but  that  the  fiscal  court  had  refused  to  pay  same  or  make 
any  provision  for  its  payment,  and  asked  that  a  rule  should  issue  against 
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the  fiscal  court  requiring  them  to  oomply  with  the  order  of  the  circuit  court. 
Thereupon  the  fiscal  court  responded  that  it  had  refused  to  make  provlsioni 
for  the  payment  of  appellee's  claim,  first,  because  the  county  of  Franklin, 
had  no  notice  of  any  motion  or  proceeding  requiring  It  to  pay  the  account. 
In  response  to  this'  contention  it  may  be  said  that  the  act  of  July  18,  1893,. 
found   in  the  Kentucky  Statutes  between   sections  4637  and  4646,  inclusive,, 
does  not  require  notice  to  the  fiscal   court,  and  even  if  this  were  required,, 
the  county  had  actual  notice  and  a  hearing  on  its  motion  to  set  aside  the- 
allowance ;  second,  it  is  objected  that  appellee's  account  is  incorrect,  in  that- 
it  charges  for  the  transcript  at  the  rate  of  26  cents  a  page,  instead  of  16  cents, 
per  hundred  words,  as  required  by  the  statute.     But  there  is  no  claim  that 
the  amount  allowed  appellee  was  more  than  the  transcript  would  have  come- 
to  if  he  had  charged  in  the  manner  pointed  but  by  the  statute.    It  is  not,, 
therefore,  apparent  how  appellant  was  not  prejudiced  by  this  error;  third, 
it    is  complained  that  the  records  of  the  circuit  court  fail  to  show  that  either 
the  Commonwealth's  attorney  or  the  accused,  through   his  attorneys,  re- 
quested the  services  of  appellee  as  reporter;  and  that  in  the  absence  of  thi» 
aflSrmative  fact  appearing  from  the  record,  the  presiding  judge  of  the  circuit 
court  was  without  juiisdiction  to  make  the  order  under  which  the  services 
were  rendered,  and  that  it  was,  therefore,  void.    As  both  the  attorney  for 
th<3  Commonwealth  and  county  actively  engaged  in  the  prosecution  of  the 
defendant  and  presumably  availed  themselves  of  appellant's  transcript.  It 
seems  to  us  that  it  is  too  late  for  the.  county  to  laise  this  question,  and  the 
presumption   is  that  the  trial  court  did   not  act  without  authority  in   the 
premises.    It  is  also  complained   that  appellee  was  not  the  regular  official 
stenographer  of  the  court;  and  that  if  this  claim  is  paid  by  the  county  court 
the  allowance  for  Htenographic  work   might  exceed   the  maximum   sum  of 
il.SOO  permitted  by  the  statute  to  be  paid  to  the  official  stenographer.    In 
the  absence  of  complaint  on  this  score  by  the  regular  official  stenographer 
of  the  couit,  we  are  unable  to  perceive  how  appellee  can  be  prejudiced  in 
the  premises.     An  amended  response  was  offered  by  appellant  to  the  effect 
that  appellee  had  been  paid  the  amount  due  him  from  the  fiscal  court  for 
his   services  in   the  case  by  the  "Goebel  Reward   Commission,"  which  the 
trial  court  refused  to  permit  to  be  filed.     This  amended  response  was  not 
verified,  and  was  not  made  a  part  of  the  record  by  order  or  bill  of  exceptions, 
and  can  not,  therefore,  be  considered  by  this  court.     But  in  any  event  it 
was  immaterial,  as  the  statute  expressly  provides  that  such  fees  shall  be 
paid  by  the  county  in  which  the  allowance  is  made  is  situated.    Whilst  the 
allowance  to  appellee  appears  to  be  large,  the  services  were  properly  ren- 
dered, and  the  amount  allowed  is  within  the  limitations  of  the  statute. 
Judgment  affirmed. 


TYE,  &c.  V.  TYE,  &o. 

(Piled  November  15,  1904— Not  to  be  reported.) 

Former  appeal— The  former  opinion  in  this  case  settled  all  of  the  matters- 
in  controversy  between  the  parties,  and  no  judgment  could  have  been  ren- 
dered other  than  the  one  appealed  from,  and  this  being  true,  the  appellants- 
were  not  prejudiced  by  any  bias  of  the  special  judge,  if  biased,  nor  by  the 
refusal  of  a  continuance. 
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John  T.  Hays  for  appellants. 
Appeal  from  Knox  Circnlt  Court. 
Opinion  of  the  conrt  by  Jndge  Ntinn. 

This  is  the  second  appeal  of  this  case,  the  opinion  on  the  first  appeal  being  ' 
In  94  Ky.  I^aw  Bep.,  687.  On  the  return  of  the  case  to  the  lower  court  a 
-special  judf^e  could  not  be  agreed  upon  by  the  parties,  and  this  fact  was 
certified  to  the  governor  and  he  appointed  and  commissioned  a  special  judge 
to  try  the  case.  One  of  the  appellants,  George  W.  Tye,  made  and  filed  an 
affidaylt  ik>  the  effect  that  he  believed  they  could  not  have  a  fair  and  im- 
partial trial  before  this  special  judge,  and  set  forth  the  facts  upon  which  he 
founded  his  belief,  which,  in«the  opinion  of  this  court,  was  sufficient  to  dis- 
qualify and  cause  the  special  jndge  to  vacate  the  bench.  Appellant  also 
filed  an  affidavit  and  moved  the  court  to  grant  them  a  continuance  for  the 
reasons  stated  therein,  which  continuance  the  court  refused.  The  reasons 
stated  in  the  affidavit  were  amply  sufficient  to  authorize  a  continuance  of 
the  case.  Notwithstanding  these  errors,  the  question  to  be  determined  is 
whether  or  not  the  judgment  appealed  from  should  be  reversed.  The  latter 
part  of  section  134  of  the  Civil  Code  provides:  *' The  court  must  in  every 
stage  of  an  action  disregard  any  error  or  defect  in  the  proceedings  wbicfa 
does  not  affect  the  substantial  rights  of  the  adverse  party;  and  no  judgment 
shall  be  reversed  or  affected  by  reason  of  puch  error  or  defect." 

In  our  judgment  the  former  opinion  in  thio  case  settled  all  the  matters  in 
-controversy  between  the  parties,  and  no  judgment  could  have  been  rendered 
other  tnan  the  one  appealed  from.  Prior  to  the  former  appeal  the  com- 
missioner had  made  and  filed  his  report  showing  the  advancements  made  hj 
-George  Tye,  Sr.,  to  each  of  his  children.  The  parties  filed  their  exceptions 
to  this  leport,  and  this  coart  said  in  the  former  opinion  that  the  trial  court 
■erred  in  not  overruling  the  exceptions  filed  thereto,  and  the  various  children 
and  devisees  should  be  equalized  as  far  as  practicable  out  of  the  proceeds 
arising  from  the  sale  of  the  dower  land.  As  to  the  other  lands,  which  were 
divided  between  the  children  soon  after  their  father's  death,  in  an  action 
Instituted  for  that  purpose,  they  are  barred  from  seeking  to  sell  any  part  of 
same  for  the  purpose  of  equalization  among  themselves  as  the  children  were 
all  parties  thereto,  and  are  bound  by  the  judgment  therein.  It  appears  that 
the  judgment  appealed  from  conforms  strictly  to  the  principles  settled  in 
the  former  opinion,  and  the  appellants  were  not  prejudiced  by  the  bias  oi 
•the  special  judge,  if  biased,  nor  by  the  refusal  of  the  continuance  of  the  case. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


K.  F.  &  C.  B.  DANIEL  v.  DAY  BROS*.    LUMBER  CO. 

(Filed  November  15,  1904--Not  to  be  reported.) 

1.  Contract— Delivery  of  saw  logs— In  a  contract  by  which  appellants 
•agreed  to  deliver  appellee  a  certain  number  of  saw  logs  of  stipulated  dimen- 
sions, in  Willard's  creek,  a  tributary  of  the  north  fork  of  Kentucky  riv^i 
by  July  1,  1894.  and  each  as  were  not  to  be  delivered  by  such  time  were  to 
be  sealed  10  per  cent,  for  sap  rot,  and  all  not  delivered  in  fioating  water  by 
-July  1,  1896,  to  be  forfeited,  evidence  considered,  and  Held— that  appellants 
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liad  delivered  logs  of  'the  value  of  over  16,000,  from  which  deduotinff  their 
<lebit8,  leaves  a  balance  due  them  of  178.65,  for  which  they  are  entitled  to 
Judicment. 

2.  Counterclaim— Forfeiture— Forfeitures  are  not  favored  by  the  law,  and 
«o  much  of  appellees'  counterclaim,  under  that  part  of  the  contract  providing 
tor  a  forfeiture  of  all  logs  not  delivered  in  floating  water  by  July  1,  1895,  is 
disallowed  as  wholly  unjustifiable. 

^.  P.  Woo  ten,  Jesse  Morgan  and  B.  L.  Greene  for  appellants. 

J.  J.  C.  Bach  for  appellee. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Hear. 

By  a  contract  dated  November  27,  1898,  appellants  undertook  to  cut  a  cer- 
iiain  number  of  saw  logs  for  appellee  of  stipulated  dimensions,  to  be  deliv- 
ered in  the  north  fork  of  the  Kentucky  river,  or  in  "Willard's  creek,  a  tribu- 
"tary  of  the  north  fork  of  Kentucky  river,  at  the  price  of  17.50  a  thousand 
teet  for  first-class  logs,  and  15  a  thousand  for  second  class.  All  the  logs 
were  to  be  cut  and  delivered  for  measurement  by  the  1st  day  of  March, 
1894.  They  were  to  be  delivered  on  or  before  the  Ist  day  of  July,  1894.  Such 
4M  were  not  delivered  then  were  to  be  scaled  10  per  cent,  for  sap  rot.  The 
•contract  provided  that  all  that  were  not  delivered  at  the  point  designated  in 
floating  water  by  the  Ist  of  July,  1895,  were  to  be  forfeited  to  the  vendee. 
Appellants  brought  this  suit  claiming  a  considerable  balance  on  account  of 
"the  logs  which  they  allege  they  had  delivered,  as  follows:  One  thousand 
sine  hundred  and  sixty-flve  flrst-ciass  logs,  measuring  754.437  feet,  and  58d 
«eoond-c]ass  logs,  measuring  132,050  feet.  They  also  claimed  the  50  per  cent, 
payment,  that  is  the  sum  that  is  to  be  paid  when  the  logs  were  measured  in 
'Willard  creek,  on  about  800,000  feet  additional. 

The  petition  alleged  that  the  total  price  of  the  logs  delivered  under  this 
•ocn tract  amounted  to  15,154.52,  and  claimed  that  only  |H,  184.26  had  been 
paid.  Consequently  there  is  a  prayer  for  $2,020.27.  The  answer  admitted 
the  delivery  of  1,620  of  the  first-class  logs,  measuring  595.716  feet,  and  531 
^leoond-class,  measuring  108,590  feet.  In  the  answer  apx)ellee  claimed  that  it 
bad  paid  appellants  in  full  for  all  the  logs  delivered  within  the  life  of  the 
<X)ntract,  which  had  expired  some  time  before  the  suit  was  brought.  It 
claimed  also  that  it  had  overpaid  appellants  by  several  hundred  dollars,  and 
prayed  judgment  on  its  counterclaim. 

There  is  very  little  discrepancy  in  the  facts.  Floyd  Day,  president  of  the 
«PI)ellee  company,  an  experienced  lumberman,  testifies  that  appellants  de- 
livered 1,640  first-class  logs,  measuring  600,946  feet,  and  delivered  530  second 
-clasd  logs,  measuring  120,564  feet,  at  the  contract  prices,  which  produced 
#5,100.91.  There  is  no  evidence  in  the  record  that  any  other  logs  were  de- 
livered to  appellee  or  received  by  it  under  this  contract  than  those  given  out 
by  Mr.  Day  in  his  testimony,  and  as  shown  by  his  books.  We,  therefore, 
adopt  his  statements  as  to  these  matters  as  the  basis  of  the  settlement.  The 
apparent  discrepancy  between  the  figures  of  appellants  and  those  of  appellee 
may  thus  be  accounted  for :  Appellee  received'  and  credited  only  the  logs 
that  had  been  delivered  in  fioating  water  in  Willard  creek,  or  Kentucky 
river,  while  appellants  claim  that  all  logs  had  been  measured  and  accepted. 
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Appellee  admits  that  It  measured  precisely  the  number  of  logs  aggregating 
about  the  number  of  feet  claimed  by  appellant,  but  it  says  that  a  certain 
quantity  of  these  logs  that  wore  measured  on  Little  Willard  creek  and  Pole 
road  branch,  each  being  small,  unnavigable  streams,  not  capable  of  floating 
saw  logs  out,  were  never  delivered;  but  that  this  was  done  as  an  accommo- 
dation to  appellants,  and  with  the  express  understanding  that  the  logs  were 
not  to  be  accounted  for,  or  piiid  for  unless  and  until  thoy  were  delivered  in 
floating  water  in  Willard  creek,  as  provided  for  in  the  contract;  that  as  a 
matter  of  fact  877  of  these  logs,  being  S26  good  logs,  measuring  163,491  feet, 
62  culls,  measuring  14,086  feet,  were  never  delivered  at  all,  but  were  left 
upon  these  small  streams  and  in  the  woods.  As  appellants  did  not  deliver 
this  timber  to  appellee  within  the  life  of  the  contract,  and  do  not  seriously 
claim  to  have  done  so,  when  it  comes  to  the  proof  the  apparent  discrepancy 
between  the  claims  of  the  parties  in  their  pleadings  disappears. 

On  a  former  appeal  of  this  case  (Day  Bros*.  Lumber  Go.  v.  Daniel,  83  Ey. 
Law  Rep.,  286)  it  was  held  that  under  the  contract  and  pleadings  the  alleged 
acceptance  and  delivery  of  the  logs  upon  Pole  road  and  Little  Willard 
branches  was  not  a  compliance  with  the  contract.  Upon  the  return  uf  the 
case  to  the  circuit  court  the  pleadings  were  not  amended,  nor  was  the  proof 
different  on  this  point  than  on  the  first  trial. 

The  next  question  arises  on  the  payments.  It  is  clearly  shown  that  appel- 
lee paid  to  appellants  in  cash  and  merchandise  on  this  contract  $4,221.66. 
This  sum  includes  10  per  cent,  discount  on  the  quantity  of  the  logs  delivered 
between  the  Ist  day  of  July,  1804,  and  the  Ist  of  July,  1896,  claimed  in  the 
answer  and  admitted  in  the  reply  to  be  1848.73.  In  addition  to  all  this  ap- 
pellants had  agreed  to  buy  from  appellee  $1,0U0  of  the  capit.al  stock  in  a 
boom  company,  which  was  to  be  paid  for  out  of  the  logs  to  be  delivered 
under  the  foregoing  contract.  This  would  make  the  total  debits  #6,221.56. 
Later,  however,  appellee  and  appellants  agreed  that  appellee  should  sell  this 
stock  for  appellants  to  a  party  at  Clay  City,  which  was  done  for  11,000,  and 
the  proceeds  were  applied,  first,  to  the  payment  of  a  note  owing  by  appel- 
lants to  the  Clny  City  National  Bank  for  1666.66.  Therefore,  the  accounts 
of  the  parties  would  have  to  be  extended  so  as  to  add  to  the  debit  of  appel- 
lants' account  the  note  above  named,  bringing  it  up  to  $6,888.21.  At  the 
same  time  there  would  have  to  be  added  to  the  credit  of  appellantij'  account 
11,000  for  the  stock  Bold,  bringing  it  up  to  16.109.81. 

The  contract  provided  that  if  appellants  did  not  pros€»cute  the  delivery  of 
the  logs  with  dill>2:ence,  that  appellee  might,  at  the  appellants^  expense, 
assume  the  execution  of  the  contract.  Appellee  charges,  and  we  think  it  is 
sustained,  that  appellants  abandoned  the  delivery  of  these  logs,  leaving 
many  of  them  in  the  small  creeks  named,  but  accessible  to  wagons.  Appel- 
lee at  an  expense  of  1143  05  brought  out  a  quantity  of  these  logs,  which  are 
included  in  the  credit  above  given  to  appellants.  Therefore,  appellants 
should  be  charged  with  this  f  142.95,  which  brings  the  debit  aside  of  their 
account  up  to  K),031.16.  Deducting  the  debit  from  the  credit  leaves  a  bal- 
ance owning  to  appellants  of  |78.(J5,  with  interest  from  the  date  of  the  filiag 
of  the  petition,  to  wit,  September  18,  1896. 

Appellee*s  claim  asserted  against  appellants  as  a  counterclaim,  and  much 
of  the  misunderstanding,  it  may  be  gathered  from  the  record,  arose  from 
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the  attempted  application  of  that  part  of  the  contract  providing  for  a  for- 
feiture of  all  logs  not  delivered  into  Kentucky  river  by  the  Ist  day  of  July^ 
1895.  Such  forfeitures  are  not  favored  in  law,  and  will  not  be  enforced. 
The  actual  damages  sustained  by  the  party  aggrieved  for  the  breach  of  said 
contract  may  of  course  be  recovered.  But  to  say  that  because  a  quantity  of 
saw  logs  were  not  delivered  at  a  given  point,  at  a  given  time,  that  the  loga 
should  be  forfeited  to  the  buyer  on  that  day  and  on  that  account,  is  wholly- 
unjustifiable.  The  result  might  be  to  give  to  the  buyer  a  sum  greatly  In 
excess  of  the  damages  he  has  actually  sustained  by  reason  of  the  breach  of 
his  contract.  The  law  does  not  favor  the  infliction  of  arbitrary  penalties, 
without  regard  to  the  damage  sustained  for  the  breach  of  the  contract  of 
sale  and  delivery  of  personal  property.  There  is  no  evidence  in  this  record] 
tending  to  show  that  appellee  sustained  any  damage  beyond  10  per  cent, 
allowed  to  It  for  sap  rot  on  these  logs  which  were  not  delivered  between  the- 
first  day  of  July,  1894,  and  the  Ist  day  of  July,  1895.  As  to  the  logs  which 
were  measured  on  Pole  road  and  Little  Willard,  and  which  were  never  de-^ 
livered,  appellee  was  entitled  to  nothing  under  the  contract.  In  the  first 
plaoe,  it  did  not  i>ay  anything  upon  them,  and  they  not  being  delivered,  re- 
mained the  property  of  appellants.  In  the  nezt  place,  appellee  had  got  th& 
niazimum  quantity  of  logs  called  for  in  the  contract,  not  including  these. 

But  for  the  reasons  indicated  the  judgment  must  be  reversed  and  thi& 
cause  is  remanded,  with  directions  to  the  circuit  court  to  render  judgment  In 
favor  of  appellants  against  appellee  for  $78.65,  with  interest  from  the  18th  of 
September,  1896. 
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(Filed  November  15.  1904. ) 

County  clerk — Deed— Forged  endorKement  by  deputy— Genuineness  certi- 
fied by  clerk— Liability  of  clerk— Where  the  clerk  of  a  county  court  certified 
that  a  deed  was  acknowledged  before  his  deputy  "as  appears  from  the  en- 
dorsement made  on  the  back  of  the  deed  by  such  deputy,"  when  in  fact  the- 
endorsement  was  a  forgery,  the  clerk  is  liable  on  his  official  bond  to  one^ 
who  was  thereby  induced  to  accept  said  deed  and  pay  the  price  of  the  lot 
named  therein  to  the  pretended  owner;  and  the  fact  thnt  the  clerk  at  the? 
time  believed  the  endorsement  to  be  genuine  will  not  excuse  him. 

Bullock  &  Smith  for  appellants. 

Bennett,  Bobbins  &  Thomas  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  instituted  in  the  Hickman  Circuit  Court  by  the  appellee- 
against  E.  B.  Samuels  and  his  sureties  on  his  official  bond,  as  county  court 
clerk,  for  damages  occasioned  by  the  appellant  giving  an  erroneous  certifi- 
cate of  the  acknowledgment  of  Lula  M.  Carrico  to  a  deed  purporting  to  have- 
been  executed  by  her  and  her  husband,  R.  F.  Carrico,  to  appellee. 

The  material  facts  in  this  case,  which  are  admitted,  and  which  are  neces- 
sary to  be  considered  for  a  correct  determination  of  the  question  in  issue^ 
are  briefly  these :  Lula  M.  Carrico  was  the  owner  of  a  small  house  and  lot 
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tn  the  city  of  Blayfleld,  Ky.,  worth  about  tdOO,  and  on  or  abont  the  ISth  of 
Febtiiary,  1908,  the  appellee  entered  Into  an  oral  agreement  with  Lola  M. 
"Carriuo's  husband,  R.  F.  Oarrico,  for  the  purchase  of  this  lot  at  an  agreed 
prioe  of  $900  in  cash ;  and  on  the  17th  of  March,  1908,  R.  F.  Garrioo  presented 
to  appellee,  in  the  city  of  Mayfleld,  Ky.,  a  general  warranty  deed  to  this  lot 
from  himself  and  his  wife,  Lnla  M.  Garrioo,  in  which  the  receipt  of  the 
.purchase  money  was  acknowledged,  and  the  deed  purported  to  have  been 
signed  and  acknowledged  by  Lula  M.  Garrioo  and  her  husband.  The  deed 
was  delivered  to  the  appellee  and  he  paid  R.  F.  Garrico  tSOO  in  cash  there- 
for. Subsequently  Lula  M.  Garrico  instituted  suit  in  the  Graves  Gircuit 
Gourt  against  the  appellee  to  recover  the  property,  and  she  assailed  this  deed 
as  a  forgery,  and  denied  ever  having  signed  or  acknowledged  the  same.  In 
this  suit  she  was  successful  and  recovered  the  lot.  The  deed  was  in  fact 
acknowledged  by  R.  F.  Garrico  before  W.  W.  Graig,  deputy  of  the  appellant, 
•and  on  the  back  of  the  deed  was  also  this  endorsement: 

"Acknowledged  before  nie  in  my  county  by  Lula  M.  Garrioo  to  he  her  act 
and  deed  this  the  10th  day  of  March,  1908. 

*'E.  B.  SAMUELS,  Glerk  Hickman  Gounty  Gourt, 

*'By  W.  W.  GRAIG.  D.  C." 

But  as  a  matter  of  fact  this  endorsement  was  a  forgery,  and  it  had  not 
been  made  by  W.  W.  Graig  or  £.  B.  Samuels.  However,  on  the  12th  day  of 
March,  1903,  and  before  the  deed  had  ever  been  presented  to  the  appellee,  the 
appellant,  Samuels,  in  Hickman  county,  in  his  own  handwriting,  endorsed 
on  the  deed  the  following  certificate : 

'"State  of  Kentucky,  1  __ 

Do* 


I 


"Hickman  Gounty. 
"I,  E.  B.  Samuels,  clerk  of  the  Hickman  Gounty  Gourt,  in  the  State  of 
Kentucky,  do  certify  that  this  deed  from  Lula  M.  Garrico  and  R.  F.  Garrico 
to  A.  L.  Brand  was  on  the  9th  day  of  March,  1903,  acknowledged  before  W. 
W.  Graig,  my  authorized  deputy  in  my  county,  by  R.  F.  Garrico,  and  on 
the  lOtb  day  of  March,  1908,  by  Lula  M.  Garrico,  his  wife,  to  be  their  act 
and  deed,  as  appears  from  an  endorsement  thereon  in  these  words:  'Ac- 
knowledged before  me  in  my  county  by  R.  F.  Garrico  to  be  his  act  and  deed 
this  the  9th  day  of  March,  1903.  £.  B.  Samuels,  G.  H.  G.  G.,  by  W.  W. 
Craig,  D.  G. '  *  Acknowledged  before  me  in  my  county  by  Lula  M.  Garrioo 
to  be  her  act  and  deed  this  the  10th  day  of  March,  1903.  E.  B.  Samuels,  C. 
H.  C.  G.,  by  W.  W.  Graig,  D.  G.'  All  of  which  is  hereby  certified  to  the 
■clerk  of  the  Graves  county  court  for  record.    Given  under  my  hand  this  the 

12tb  day  of  March,  1903. 

"E.  B.  SAMUELS.  Glerk." 

This  certificate  was  on  the  deed  when  It  was  presented  to  the  appellee  for 
acceptance  and  when    he  paid  the  money  to  R.  F.  Garrico. 

It  is  admitted  by  the  appellant  that  his  certificate  was  incorrect,  but  be 
eays  that  he  was  deceived  by  the  clever  forgery  of  his  deputy,  Craig's,  certifi- 
cate, with  reference  to  the  acknowledgment  by  Lula  M.  Garrioo;  that  this 
endorsement  was  very  similar  to  the  true  endorsement  made  by  his  deputy 
-as  to  R.  F.  Garrico's  acknowledgment:  that  In  this  he  faithfully  perfonned 
bis  duty;  that  he  exercised  due  care  with  reference  thereto,  but  was  imposed 
%ipon  and  deceived,  and,  therefore,  he  ought  not  to  be  held  liable  therefor. 
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He  also  says  that  appellee  did  not  tiee  any  oare  to  protect  himself,  for  the 
reason  that  he  koew  that  Garrico  and  his  wife  were  then  separated,  and  that 
Carrioo  did  not  have  any  special  directions  or  order  from  his  wife  to  Brand, 
authorizing  him  to  pay  this  money  to  Carrioo. 

We  are  of  the  opinion  that  the  possession  of  this  deed  by  R.  F.  Garrico,. 
with  the  acknowledgment  of  the  payment  of  the  purchase  price  recite^ 
therein,  was  a  sufficient  authority  to  Brand  to  pay  this  money.  While  ap- 
pellant alleged  that  appellee  knew  of  the  separation  of  Garrico  and  wife  at. 
the  time  he  paid  the  purchase  money,  yet  he  (appellant)  did  not  allege  that 
he  did  not  know  of  this  separation  at  the  time  be  made  the  certificate,  and- 
even  if  he  had  made  this  allegation,  it  would  not  avail  him,  for  the  reason 
that  the  possession  by  B.  F.  Garrico  of  this  deed,  properly  signed  and  ac- 
knowledged, was  sufficient  to  take  appellee  off  his  guard,  and  he  could  prop- 
erly have  supposed  that  everything  was  all  right.  We  are  of  the  opinion 
that  the  appellee  had  the  right  to  rely  upon  the  certificate  of  appellant. 
How  may  the  public  know  that  a  deed  has  l>een  acknowledged  unless  the- 
truthfulness  of  the  clerk's  certificate  can  be  relied  upon?  Shall  a  purchaser 
of  real  estate  be  compelled  to  go  and  ascertain  for  himself  whether  or  not 
the  grantors  in  a  deed  have  in  fact  signed  it.  When  a  county  court  clerk 'a 
certificate,  written  by  himself  in  his  own  handwriting  and  signed  by  him, 
is  endorsed  on  the  deed,  can  not  the  purchaser  of  real  estate  rely  with  abso- 
lute confidence  on  such  certificate  and  buy  without  fear  of  losing  his  prop- 
erty? We  think  so.  Of  course  if  the  certificate  of  appellant  had  been  a 
forgery  he  would  not  have  been  liable,  but  in  this  case  his  certificate  ISl 
genuine,  and,  not  only  that,  he  certifies  that  the  certificate  of  W.  W.  Gralg 
is  genuine.  The  genuineness  of  Graig's  signature  is  the  meaning  of  his 
certificate,  and  he  must  be  presumed  to  have  known  the  signature  of  hia 
depnty.  We  are  of  the  opinion  that  appellant,  by  giving  this  certificate 
which  he  admits  was  incorrect,  became  responsible  to  appellee  in  the  amount, 
which  the  lower  court  adjudged. 

Wherefore,  the  judgment  is  affirmed. 

Whole  court  sitting. 


WILLIAMS  V.  MAYSVILLE  TELEPHONE  CO. 

(Filed  November  16,  1004.) 

Telephone  company— Discrimination  in  supplying  service—Mandamus— A 
petition  for  a  mandamus,  or  a  mandatory  injunction  against  a  telephone 
company  to  compel  it  to  put  a  telephone  in  plaintiff's  residence,  is  not  suffi- 
cient which  alleges  that  the  company  has  been  tendered  |3  to  pay  for  three 
months'  service,  which  ic  is  alleged  is  the  customary  charge  imid  by  other 
customers  of  the  company  on  the  same  square  with  plaintiff,  and  refuses  to 
make  such  connection  unless  plaintiff  will  agree  to  keep  the  telephone  for 
twelve  months  at  the  same  rate,  but  which  fails  to  allege  that  the  sum  ten- 
dered is  a  reasonable  charge  for  making  the  connection,  or  that  his  neigh- 
bors were  being  served  under  the  same  or  like  conditions  and  circumstances 
that  he  was  offering  to  the  company,  and  a  demurrer  to  the  petition  was. 
jnroperly  snstained. 

A.  D.  Cole  for  appellant. 

Thos.  R.  Phister  for  appellee. 
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Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Nunn. 

Appellant  instituted  this  action  against  appellee  and  alleged  in  substance 
that  it  was  a  corporation  organized  and  existing  under  the  laws  of  the  State 
t)f  Kentucky  for  the  purpose  of  owning,  constructing,  using  and  maintain- 
ing electric  telephone  wires  and  exchange  within  the  oity  of  MaysviUe;  that 
it  was  authorized  to  transact  and  perform  this  work  and  service  by  an  or- 
dinance passed  by  the  city  council,  and  that  prior  to  the  institution  of  this 
action,  and  at  that  time,  appellee  was  engaged  in  the  business,  having  es- 
tablished an  exchange  from  which  connections  were  made  to  telephone  in- 
struments in  offices,  places  of  business  and  residences  of  Its  subscribers, 
and  then  continued  as  follows :  "That  whenever  a  person  desires  a  telephone, 
it  is  placed  in  the  office,  residence  or  place  of  business  of  the  applicant,  at 
the  expense  of  defendant,  with  authority  to  the  subscriber  to  use  the  same, 
upon  certain  rates  and  terms,  for  the  purpose  of  telephonic  communication 

with  others;  that  on  or  about  the day  of  March,  1904,  he  sent  to  defend- 

•ant  a  demand  in  writing  for  a  telephone  to  be  placed  in  bis  residenpe  on 
Forrest  avenue,  in  said  city  of  Maysvllle,  together  with  telephonic  com- 
munications with  defendant's  exchange  and  other  subscribers,  and  accom- 
Xmnied  said  demand  with  the  payment  of  good  and  lawful  money  of  the 
«um,  to  wit,  three  dollars,  required  by  the  defendant  for  the  use  of  said 
telephone  and  telephonic  oonnections  during  the  period  of  time  which  he 
desired  its  use,  to  wit,  three  months,  which  sum  defendant  accepted,  but 
refused  to  comply  with  plaintiff's  said  demand  unless  he  would  agree  to 
sign  a  contract  to  keep  said  telephone  and  pay  for  the  use  thereof  for  a 
period  of  twelve  months;  that  other  of  defendant's  subscribers  whose  resi- 
•dences  were  then  and  are  now  on  the  same  and  other  streets  of  said  city, 
Indeed  were  on  the  same  square  as  the  residence  of  the  plaintiff,  were  and 
•ore  supplied  with  telephones  by  defendant  under  agreements  which  contain 
no  such  stipulation;  that  said  telephone  and  telephonic  communication  is 
necessary  to  the  use  and  convenience  of  his  said  residence  as  well  as  to  an- 
•swer  emergency  calls  in  his  profession;  that  he  is  now  living  in  rented  prop- 
erty and  does  not  know  how  long  he  will  remain  there,  for  which  reason  he 
•avers  and  charges  that  defendant's  said  stipulation,  which  is  made  a  oon- 
-d  it  ion  precedent  to  compliance  with  his  said  demand  for  said  telephone  and 
telephonic  communications,  is  an  unreasonable,  unjust  and  oppressive  dis- 
<;rimination,  and  also  a  violation  of  the  duties  owing  by  it  to  the  public  as 
a  common  carrier.  Wherefore,  plaintiff  prays  for  a  writ  of  mandamus  re- 
quiring defendant  to  place  a  telephone  in  his  residence  in  the  city  of  Mays- 
viUe, and  to  connect  it  properly  with  defendant's  exchange  and  its  snbscrib- 
•ers,  and  to  do  all  the  acts  necessary  to  afford  the  plaintiff  the  like  service 
and  telephonic  communication  afforded  to  its  other  subscribers." 

A  demurrer  was  sustained  to  this  petition,  and  appellant  amended  as  fol- 
lows: "The  plaintiff,  6.  M.  Williams,  comes  before  answer  filed  and  amends 
his  petition  herein,  and  for  amendment  states  that  the  rates  and  terms 
which  defendant  was  at  said  time,  and  is  accustomed  to  charge  its  subscrib- 
ers for  a  telephone  and  telephonic  communications  in  their  residences  in 
«aid  city,  were|3  per  quarter,  or  three  months,  in  advance,  or  at  the  rate  of 
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f  12  per  aDnum;  that  most,  if  not  all,  of  Us  subscribers  in  said  city,  includ- 
ing those  residing  on  the  same  street  as  this  plaintiff,  were  furnished  with 
telephones  and  telephonic  communications  as  aforesaid  bj  defendant  accord- 
ing to  said  rates  and  terms,  but  no  stipulation  was  or  is  exacted  of  them, 
or  at  least  the  great  majority  of  them,  as  that  exacted  of  plaintiff  aforesaid; 
but,  on  the  contrary,  they  claim  and  exercise  the  right  to  discontinue  the 
service  of  defendant's  telephones  and  telephonic  communications  at  the  ex- 
piration of  any  quarter  or  period  of  three  months;  that  unless  said  writ  of 
mandamus  be  granted  he  is  without  remedy." 

A  demurrer  was  sustained  to  the  pleading  as  amended,  and  the  action  was 
dismissed.  From  this  order  appellant  has  appealed.  It  is  conceded  by  ap- 
pellee's counsel  that  appellee  is  a  common  carrier,  a  public  service  corpora- 
tion, and,  as  such,  is  subject  to  the  laws  governing  and  controlling  such 
^corporations.  It  is  self  evident  that  a  corporation  engaged  in  a  business 
affected  by  a  public  interest  may  prescribe  reasonable  riiles  and  charges  for 
conducting  its  business.  And  when  the  charges  are  not  fixed  by  legislative 
enactment  (as  in  the  case  at  bar)  the  charges  may  be  fixed  by  the  corpora- 
tion, and  the  only  limitations  are  that  the  charges  must  be  reasonable  and 
be  the  same  to  all  persons  under  the  same  or  like  circumstances  and  con- 
ditions. There  must  not  be,  in  the  service  or  charges,  any  discrimination 
or  partiality.  Tested  by  these  principles,  we  are  of  the  opinion  tliat  the 
petition  did  not  state  a  cause  of  action.  Especially  it  did  not  authorize  the 
court  to  grant  a  mandamus  to  compel  appellee  to  place  a  telephone  in  ap- 
pellant's residence. 

Mandamus  was  not  the  proper  remedy.  This  writ  is  defined  by  section 
477  of  the  Code  as  follows:  **The  writ  of  mandamus,  as  treated  of  in  this 
chapter,  is  an  order  of  a  court  of  competent  and  original  jurisdiction,  com- 
manding an  executive  or  ministerial  ofiScer  to  perform  an  act,  or  omit  to 
do  an  act,  the  performance  or  omission  of  which  is  enjoined  by  law;  and  it 
is  granted  on  the  motion  of  the  party  aggrieved,  or  of  the  Commonwealth 
^hen  the  public  interest  is  affected." 

The  agents  and  servants  in  charge  of  appellee's  telephone  business  were 
■and  are  not  "executive  or  ministerial  officers"  in  the  sense  and  meaning  of 
this  section  of  the  Code.  , 

If  appellant's  petition  had  been  otherwise  sufficient  under  his  prayer  "for 
All  proper  and  general  relief,"  the  court  should  have  granted  him  a  man- 
datory injunction  as  provided  in  section  371  of  the  Code,  which  provides: 
''When  a  mandatory  injunction  shall  be  granted,  the  order  or  judgment 
may  affirmatively  direct  the  party  enjoined  to  do  the  act  or  thlngf  required 
to  be  done."  This,  however,  is  a  harsh  and  extreme  remedy,  and  should 
never  t>e  resorted  to  or  granted  except  it  be  made  to  appear  clearly  that  the 
party  demanding  the  remedy  has  the  legal  right  to  have  the  act  done,  and 
that  he  has  no  other  adequate  remedy  at  law  to  obtain  redress.  The  sub- 
stance and  effect  of  the  alleged  wrongs  perpetrated  by  the  appellee  were, 
^rst,  that  it  would  not  give  him  telephonic  communications  for  the  sum  of 
$3  for  three  mopths  unless  he  would  sign  a  contract  to  pay  at  that  rate  for 
twelve  months;  that  other  of  its  subscribers  whose  residences  were  on  the 
•same  square  with  him  were  and  are  supplied  with  telephones  by  appellee 
cinder  agreements  which  contained  no  tuch  stipulations,  and  averred  that 
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appellee*B  act  in  requiring  him  to  sign  snoh  a  oontraot  was  unreaaonablet 
nnJTist  and  oppressive  disorimlnatlon. 

It  Is  not  stated  In  the  petition  that  9B  for  three  months*  seryioe  and  ex- 
tending the  line  to  his  residence  and  putting  In  the  telephone  was  a  reason- 
able charge.  It  is  possible  and  probable  that  extending  the  line  to  his  resi- 
dence, placing  the  phone  and  making  the  connections,  would  have  cost  as 
mnch  or  more  than  fS,  but  appellant  says  that  appellee  discriminated 
against  him,  for  it  furnished  others  on  his  square  with  telephone  connec- 
tions for  the  prioe  of  13  for  three  months'  service,  but  he  did  not  allege  that 
these  other  parties  had  received  the  connections  and  were  being  served  under 
the  same  or  like  circumstances  and  conditions  that  he  was  offering  to  ap- 
pellee. The  service  to  his  neighbors  may  have  been  at  the  price  of  IS  for 
three  months,  and  they  did  not  sign  any  contract  for  twelve  months,  yet  the 
conditions  and  circumstances  may  have  been  very  different;  they  may  have 
all  been  upon  one  line,  a  party  line,  and  the  expense  to  appellee  to  make 
the  connection  and  furnish  them  with  the  service  may  have  been  small  as 
compared  with  what  appellant  required.  The  petition  bhould  have  stated 
facts  from  which  the  court  could  have  determined,  not  inferred,  that  the 
price  offered  by  appellant  was  reasonablSi  and  that  he  was  being  unjustly 
discriminated  against  by  appellee. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed. 


CALDWELL  v.  McVEAN,  &c. 
(Filed  November  16,  1(«04.) 

1.  Traverse  bond— Action  thereon— Defense— Title  in  traverser— In  an 
action  by  the  traveisee  on  a  traverse  bond  executed  under  section  464,  Civil 
Code,  for  the  rental  value  of  the  land  Illegally  detained.  Held— That  the 
traverser  can  not  avoid  a  recovery  by  showing  that  he  was  the  legal  owner 
of  the  land  and  entitled  to  its  use  during  all  the  time  it  was  detained. 

S.  Damages  recoverable— In  an  action  on  a  traverse  bond  the  general  rule 
is  that  such  damages  as  are  the  natural  and  proximate  result  of  the  for- 
cible entry  and  detainer  may  be  recovered  from  the  traverser,  and  that 
the  reasonable  val^ie  of  the  rents  and  profits  of  the  land,  so  illegally  de- 
tained, is  an  element  which  should  be  taken  into  consideration  In  estimating 
such  damages. 

M.  B.  Lookhart  for  appellant. 

Wright  ,&  Wright  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant.  Edwin  Caldwell,  brought  this  action  against  the  appellee, 
S.  D.  MoVean,  upon  a  traverse  bond  executed  pursuant  to  section  464  of  the 
Civil  Code  for  the  rental  value  of  the  land  of  which  he  had  been  Illegally 
deprived  by  the  forcible  entry  and  detainer  of  appellee.  The  answer  was  in> 
two  paragraphs;  the  first  denied  all  damages,  and  the  seoond  plead  affirm- 
atively that  the  defendant  held  the  legal  title  to  the  land  in  controversy  aDd 
was  entitled  to  the  beneficial  use  thereof  during  all  the  time  sued  for.  A 
general  demurrer  was  interposed  to  the  second  paragraph  of  the  answer. 
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which  was  overruled.    Appellant  thereupon  in  his  reply    denied  that  appel- 
lee was  the  owner  of  the  land.     Upon  the  issues  thus  formed  Appellee  intro- 
duced as  proof  his  title  papers,  which  conduced  to  support  his  claim   of" 
ownership.    No  testimony  was  introduced  by  either  party  upon  the  defense 
relied  on  in  the  first  paragraph  of  the  answer,  and  the  action  being  sub- 
mitted to  the  court  for  trial  without  the  intervention  of  a  jury,  it  was  ad- 
judged by  the  trial  court  that  as  McVean  was  the  legal  title  holder  of  the 
land  during  all  the  time  of  the  controversy  betwen  him  and  appellant,  out 
of  which  the  suit  arose,  no  recovery  could  be  had  by  appellant,  and  his  peti- 
tion was  dismissed.     Motion  and  ground  for  a  new  trial  having  been  over- 
ruled he  has  appealed.     It  is  not  controverted  by  counsel  for  appellee  that  a 
forcible  entry   and  detainer  proceeding  under  subsection  3  of  section  453  of 
the  Civil  Code  does  not   in  anywise  involve   the  title  to  the  laud  in  dispute* 
but  simply  whether  the  entry  was  without  the  consent  of  the  person  havini^ 
actual  possession     It  is  insisted  that  a  diEferent  rule  nievnils  when  an  actioi» 
had  been  instituted  upon  a  traverse  bond;  that  in  this  class  of  actions  title 
in  the  plaintiff  Is  essential  to  the  recovery  of  rents  or  damages  for  depriva- 
tion of  the  land  by  reason  of  the  forcible  entry  and  detainer.     It  may  be  ad- 
mitted that  in  some  jurisdictions  no  damages  are  recoverable  In  actions  of 
this  character,  but  we  think    the  general  rule  Is  that  such  damages  as  are 
the  natural  and  proximate  r:3sult  of  the  forcible  entry  and  detainer  may  bo 
recovered  from  the  traverser,  and  that  the  reasonable  value  of  the  rents  and 
profits  of  the  land  so  Illegally  detained  is  an  element  which  should  be  taken 
into  consideration  in  estimating  such  damages.     (13  A.  &  E.  En.  of  Law,  2d 
edition,  77a,  and   authorities  cited. )    But  the  question  is  hardly  an  open 
one   in   this  St-ate  as  section  464  of  the  Civil  Code   expressly  authorizes  the 
recovery  of  damages  for  withholding  the  possession  during  the  pendency  of 
the  traverse  in  -eiiher  the  circuit  court  or  Court  of  Appeals  in  addition  to- 
the  reasonable  expen.ses  of  the  travrrs^*e  in  defending  the  travtrse.     We  are». 
therefore,  of  the  opinion  that  the  trial  court  should  have  sustained  the  de- 
murrer to  the  st'cond   paragraph  of  ai)pelUe's  auswer,  but  as  the  claim  for 
damages  is  only  for  flOO  and  cost,  this  court  has  no  jurisdiction  to  grant 

relief. 

The  appeal  is,  therefore,  dismi.s.sed. 


REYNOLDS  v.  COMMONWEALTH. 
(Filed  November  15,  1901— Not  to  be  reported.) 

Criminal  law— Instructions— Upon  tho  trial  of  this  case  in  the  lower  court 
the  court  took  occasion  to  define  tho  meaning  of  the  word  "affray,"  anA 
told  the  jury  that  it  was  a  mutual  combat,  voluntarily  engaged  in  by  two  or 
more  persona  in  a  public  place.  While  the  definition  is  technically  accurate, 
it  was  more  misleading  than  helpfnl  to  the  jury,  because  it  may  have  ap- 
peared to  them  that  both  parties  in  this  Instance  willingly  engaged  In  com- 
bat. If  appellant  was  assaulted  In  a  public  place  he  had  tho  right  to  defend 
himself,  and  was  not  guilty  within  the  meaning  of  the  instiucticn  unless  he 
began  it. 

Tye  &  Djnham  and  T.  Z.  Morrow  for  appellant. 

vol.  26— 60 
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N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  O'Bear. 

The  petition  for  rehearing  in  this  case  is  Kraoted.    The  former  opiDioOi 
filed  September  28,  1904,  ia  withdrawn. 
'Appellant  was  convicted  and  sentenced  for  the  crime  of  manslaughter.    A 
^number  of  witnesses  testified  in  behalf  of  the  prosecution.     About  an  equal 

•  number  for  the  defense.  Those  for  the  prosecution  who  professed  to  haTe 
tseen  the  fight  in  which  appellant  took  the  life  of  Steel,  do  not  claim  that 
they  saw  the  beginning  of  it,  nor  does  any  one  of  them  so  claim.  On  the 
contrary,  uniformly  they  say  that  when  their  attention  was  first  attracted 
the  parties  were  engaged  in  a  scuffle  or  struggle.     This  was  in  the  night 

•  time,  at  a  public  gathering,  in  the  town  of  Corbin.    In  the  course  of  the 
•conflict  the  parties  fell  to  the  ground,  grappling  each  other,  when  appellant 

fired  twice,  the  last  shot  taking  effect  in  Steel's  head,  killing  him  almoet 
Instantly.  Steel  was  armed  with  a  revolver,  which  he  carried  in  a  holster, 
swung  from  a  strap  across  his  shoulder.  The  holster  was  beneath  his  coat 
and  vest,  and  possibly  his  outer  shirt,  but  was  discernible  by  any  one  look- 
ing at  him.  The  strap  could  be  seen  through  his  open  clothes.  For  some 
•days  before  Steel  had  been  threatening  to  kill  appellant  and  another  man. 
and  had  been  carrying  arms,  he  said,  for  that  purpose.  This  was  because 
appellant  had  been  seen  in  company  with  a  woman  who  had  formerly  been 
Steel's  wife,  but  from  whom  he  had  been  recently  divorced.  There  was  no 
-evidence  whatever  to  show  the  state  of  feeling  of  appellant  toward  Steel. 

The  witnesses  for  the  defense  claim  and  testify  that  appellant  was  sitting 
-with  a  lady  at  the  public  gathering  mentioned,  when  Steel  came  by  and 
•accosted  appellant  with  some  taunting  and  insulting  remark,  took  hold  of 
him  roughly  and  struck  him.  Appellant  grappled  with  Steel,  when  they 
:fell  to  the  ground,  struggling.  Appellant  claims,  and  another  of  hie  wit- 
nesses testifies  also,  that  appellant  was  struck  over  the  head  by  Steel  with 
'his  pistol  l^efoie  defendant  grappled  with  him. 

At  the  conclusion  of  the  evidence  the  court  instructed  the  jury  that  if  they 
'helieved  from  the  evidence  that  the  defendant  in  sudden  aff'ray,  or  in  sudden 
heat  and  passion,  without  previous  malice  and  not  in  his  necessary  self-de- 
.tense,  shot  and   killed   the  deceased,  the  crime  was  that  of  manslaughter. 
The  cou^t  took  occasion  also  to, define  to  the  jury  the  meaning  of  the  word 
affray,  and  told  them  that  it  was  a  mutual  combat,  voluntarily  engaged  Id 
by  two  or  more  persons  in  a  public  p4aoe.     We  are  of  the  opinion  that  the 
-definition  given  is  technically  accurate.     But  we  have  come  to  the  conclu- 
sion that  the  giving  of  the  definition  in  this  case,  limited  as  the  definition 
was,  was  more  misleading   than   helpful  to  the  jury.     They  may  have  con- 
strued the  definitiun  of  a  mutual  combat,  voluntarily  engaged  in,  to  be  one 
In  which  both  willingly  took  part.     In  an  affray  we  understand,  as  the  term 
is  used  in  manslaughter  instructions,  that  each  of  the  parties  engageil  in  it 
are  equally  guilty,  or  all  guilty,  to  some  extent.    Nevertheless  it  is  true  that 
a  man  assaulted  in  a  public  place  may  defend  himself  there  as  well  as  else- 
where, and   if  the  assault  be  of   that  violence  and  nature  that  indicates  a 
purpose  of  the  assailant  to  inflict  death  or  great  bodily  harm  upon  the  per- 
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8on  assaulted,  thB  latter  has  a  right  then  and  there  to  defend  himself,  eTen 
to  the  death  of  his  assailant. 

It  is  laid  down  in  1  Hawkins,  chapter  66,  section  8:  "If  any  number  of 
persons  met  together  at  a  fair  or  market,  or  any  lawful  or  innocent  oooa- 
«ion,  happen  on  a  sudden  quarrel  to  fall  together  by  their  ears,  they  are  not 
guilty  of  a  riot,  but  of  an  afiPray  only,  of  which  none  are  guilty  but  those 
who  actually  began  it." 

If  the  court  undertakes  to  give  the  jury  a  definition  at  all  of  the  meaning 
of  the  word  affray,  he  ought  to  add  the  qualification  just  outlined.  Com- 
plaint is  made  as  to  the  former  instruction  defining  the  right  of  self-defense, 
or  more  particularly  because  the  court  rejected  appellant^s  instruction 
offered  on  this  point.  The  one  given  is  substantially  in  the  form  many 
times  approved  by  this  court.  Its  sense  and  proper  construction  is  not  at 
all  different  from  the  one  offered  by  appellant. 

But  for  the  reasons  indicated  the  judgment  is  reversd  and  onuse  remanded 
for  a  new  trial  under  proceedings  not  inconsistent  herewith. 


KENTUCKY    AND    INDIANA    BRIDGE  AND  R.  R.  CO.    v.  SYDNOR, 

ADM'R. 

(Filed  November  15,  1904. ) 

1.  Railroads— Switching  cars— Causing  death  of  licensee — Negligence  of 
decedent— Duty  of  defendant — Failure  to  keep  lookout— Liability— In  this 
action  for  causing  the  death  of  plaintiff's  "intestate  it  is  shown  by  the  proof 
that  at  the  time  of  the  accident  appellant  maintained  a  switchyard  in  the 
<cit7  of  Louisville,  which  was  used  by  it  as  well  as  its  patrons,  the  connect- 
ing railroads,  including  the  Southern  Ry.  Co.  It  was  the  custom  of  appel- 
lant to  suffer  these  railway  companies  to  repair  their  cars  in  this  switch- 
yard, the  plan  of  protecting  the  workman,  so  engaged,  l)eing  the  placing  of 
a  blue  flag  or  signal  over  or  near  the  car  being  repaired,  which  indicated  to 
the  switching  crews  that  they  must  not  connect  to  or  touch  the  car  while  the 
flag  was  up.  The  deceased  and  one  McDowell  were  engaged  in  repairing  a 
oar  in  said  yard  for  the  Southern  Ry.  Co  ,  and  were  required  to  do  the  work 
under  the  car.  McDowell  placed  the  blue  flag  (tied  to  an  iron  rod  four  feet 
high)  in  the  middle  of  the  track  over  100  feet  from  the  car  they  were  repair- 
ing in  the  direction  of  the  incoming  train.  Appellant's  train  was  kicked 
into  the  yard  without  any  one  being  on  the  outlook  for  the  blue  flag  or  sig- 
nal, and  coming  in  collision  with  the  car  under  which  deceased  was  at 
-work,  he  was  instantly  killed.  Held— That  decedent  was  rightfully  at  the 
place  where  he  was  killed,  and  where  his  presence  ought  to  have  been  an- 
ticipated by  appellant's  switching  crews  in  view  of  the  cuFtom  of  allowing 
repairs  to  be  constantly  made  at  that  point,  and  it  was  the  duty  of  those  in 
•charge  of  the  moving  train  to  keep  a  lookout  for  the  car  repairers  and  their 
filgnals,  and  although  decedent  was  negligent  in  not  causing  the  signal  to 
Im  placed  further  around  the  curve,  yet  if  appellant's  servants  in  charge  of 
the  train,  by  the  exercise  of  ordinary  care,  could  have  discovered  the  signal, 
as  it  was  in  fact  placed,  in  time  to  have  averted  the  injury,  and  failed  be- 
oanse  of  negligence  to  discover  it,  by  which  the  injury  was  occasioned,  ap- 
pellant was  liable. 

2.  Master  and  servant — Joint  negligence — Whatever  may  have  been  the 
opinion  of  the  circuit  judge  or  counsel  on  the  subject  of  the  master's  Habil- 
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Ity  to  an  injured  servant,  where  the  Injury  was  caused  by  the  joint  negli- 
gence of  the  master  and  of  a  fellow  servant  of  the  injured  person,  that 
question  does  not  arise  in  this  case.     We,  therefore,  do  not  decide  it. 

3.  Joint  tort  feasors  -  Lin liil ity— While  McDowell  was  a  fellow  servant  of 
decedent  in  repairing  the  car.  it  doen  not  follow  fi-oiii  that  fact  that  anybody 
in  connection  with  McDowell  could  wrongfully  injurw  or  kill  decedent  in 
that  work,  and  escape  liability  on  tlie  ground  that  the  fellow  servant,  Mc< 
Bowell,  by  his  negligence,  aided  in  the  wrongful  act.  Nothing  is  better 
settled  than  that  where  two  or  more,  by  their  joint  tort,  damage  another, 
they  are  jointly  and  severally  liable  to  the  injured  person  for  the  entire 
damage. 

4.  Fellow  servant.s  —  Assumption  of  negligence— Personal  contract  — 
Stranger  to  contract— The  assitmptlon  by  a  laborer  of  his  fellow  servant's 
negligence,  or,  to  put  it  difTerently,  the  excusing  of  the  master  for  the  act  of 
Buch,  is  the  result  of  the  contract  between  the  mast^er  and  the  servant  and  is 
personal  to  them.  A  stranger  to  the  contract  is  not  entitled  to  its  benefits, 
for  he  does  not  bear  any  of  its  obligations.  As  to  him  the  fellow  servant 
with  whom  he  nets  in  doing  the  wrong  is  like  any  other  joint  tort  feasor— 
they  are  lx)th  liable  for  the  injury  they  have  inflicted  by  their  negligent  acts. 

6.  Contributory  negligence  of  fellow  servant  concurring  with  negligence 
of  stranger— Applying  thesf  principles  to  the  facts  in  this  case,  as  decedent 
and  McDowell  were  not  servants  of  ajipellunt,  the  appellant  is  not  entitled 
to  any  benefit  of  the  doctrine  applicable  as  between  a  master  and  bis  ser- 
vants. The  third  instruction  given  by  the  court  seems  to  fairly  submit  thifl- 
Tlew  of  the  case,  which  is  as  follows: 

"3.  If  the  jury  shall  believe  from  the  evidence  that  the  life  of  plaintiff's 
intesttite,  Renfro,  was  lost  solely  by  reason  of  the  negligence  (if  any)  of  his 
fellow  workmen,  or  any  of  them,  in  the  service  of  the  Southern  Ry.  Co.,  or 
by  his  own  negligence  and  the  negligence  of  said  fellow  workmen,  combined 
or  concurring,  then  the  law  is  for  the  defendant,  and  the  jury  shall  so  find. 
But  although  the  jury  may  believe  from  the  evidence  that  the  fellcw  work- 
men of  the  decedent  were  negligent,  and  that  such  negligence  on  their  part 
contributed  to  his  injury  and  death,  nevertheless  If  they  shall  further  be- 
lieve from  th(»  evldenc*'  that,  the  defendant's  agents  and  servants  in  the  odd- 
trol  and  operation  of  its  cars  were  al.so  negligent,  and  that  such  negligence 
on  their  part,  or  on  the  part  of  any  of  theni,  oonoum-d  with  the  negligence 
of  the  decedent's  fellow  workmen  in  cruising  his  death,  then  the  law  is  for 
the  plaintiff,  and  the  jury  should  so  find." 

Humphrey,  Burnett  &  Humphrey  for  appellant. 

Bennett  H.  Young,  Ij,  K.  Yeaman  and  Marion  W.  liipy  for  appellee. 

Appeal  from  JefTerson  Circuit  Court,  Coinmon  Pleas  Branch,  Second 
Division. 

Opinion  of  the  court,  by  .liulgo  O'Kear. 

Appellee  Sydnor,  as  administrator  of  Elijah  T.  Ken  fro,  filed  this  suit 
against  appellant  to  recover  for  the  death  of  his  intest^ite,  which  was  charged 
to  have  occurred  by  rwison  of  its  gross  negligence.  The  delVndant  traversed 
the  allegations  of  the  petition  and  pleaded  contributory  negligence  on  the 
part  of  Kenfrn.  but  for  which  he  would  nor  have  been  injured.  It  was  also 
pleaded  that  Renfro  was  working  with  one  of  api)ellant's  servants  employed 
In  the  same  grade  of  service  and  engaged  in  the  same  character  of  labor,  neither 
b(*ing  superior  in  authoritj'  to  the  others  and  that  the  accident  which  caused 
the  death  of  Kenfro  was  due  either  wholly  to  the  negligence  of  his  fellow  ser- 
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Tant  or  to  his  Degligence,  together  with  the  negligence  of  the  fellow  servant. 
The  jury  to  whom  the  case  was  submitted  found  a  verdict  in  favor  of  the 
plaintiff  in  the  sum  of  16,000,  on  which  judgment  was  entered,  and  the  de- 
fendant's motion  for  a  new  trial  being  overruled,  it  appeals. 

The  facts  of  the  case  are  as  followE:  The  plaintiff's  Intestate  and  John  L. 
McDowell  were  car  repairers  in  the  service  of  the  Southern  Kail  way  Co.; 
they  were  directed  by  their  foreman,  O.  L.  Harris,  to  make  certain  repairs 
to  a  freight  cnr,  which  was  at  the  time  in  the  yard  of  the  defendant,  upon 
•one  of  the  tracks  sometimes  used  ae  a  repair  track.     To  make  the  repairs  it 
"was  necessary  for  them   to  g«t  under  the  car.     It  was  customary  fOi  work- 
men engaged  in  repairing  a  car  to  place  a  signal  upon  it  or  upon  the  track 
to  indicate  to  the  switching  crews  in  thn  yard  that  men  were  working  on 
the  oar,  and  that  no  engine  or  cars  should  be  allowed  to  come  in  contact  with 
it.     The   signal  used  for  this  purpose  was  a   blue  flag,  and  was  well  under- 
fltood  by  the  employes  in  the  yard.  McDowell  was  proceeding  to  put  out  his 
Hag  preparatory  to  going  under  the  car  when  the  defendant's  yardmaster, 
Qeorge  A.  Zumer,  told  him  not  to  put  the  flag  up;  McDowell  told  Zumer 
he  would   not  until   he  was  through   switching.     The  engine  went  in  and 
took  out  a  coal  car  and    took  it  into  the  Southern  yard.     McDowell  then  put 
up  his  flag  and  he  and  Renfro  went  under  the  car  and  proceeded  to  repair 
it.     About  a  half  hour  afterwards,  and  just  as  they  had  finished  the  work, 
when  McDowell  had  come  from  under  the  car  and  Renfro  was  about  to  come 
■out,  but  bad  not  gotten  out,  a  train  of  cars  under  the  control  of  the  defend- 
ant was  kicked  upon  the  track,  striking  the  car  upon  which  Renfro  had  been 
at  work  just  as  he  wns  in  the  act  of  coming  from  under  it,  and  killing  him 
instantly.     No  notice  of  the  approach  of  the  trnin  was  given,  and  no  look- 
out inaintfiined  on  the  rear  cars  as  they  were  kicked  in.     McDowell  had  first 
placed  the  flag  upon  a  car   in  front  of   the  one  he  was  working  on,  but  his 
attention  being  called  to  the  fact  that  as  the  track  was  curved,  the  flag  here 
veould  be  obscured  by  a  car  standing  on  another  track,  he  walked  down  the 
track  about  100  feet  and  set  up  the  flag  in  the  center  of  the  track,  attaching 
it  to  an  iron  rod  which  he  stuck  down  between  the  cross  ties;  the  flag  being 
about  four  feet  above  the  ground.     The  engine  which  kicked  the  cars  in  was 
«ome  distance  from  the  flag,  still  further  around  the  curve,  there  being  six- 
teen cars  in  the  train,  and  the  engineer  could  not  see  the  flag  by  reason  of 
an  office  building  which  stood  between  him  and  the  flag  in  consequence  of 
the  curve  of  the  track.     As  there  was  no  lookout  on  the  cnrs,  the  flag  was 
not  seen,  and  was  run   over  by  the  cars  as  they  were  kicked  in.    The  flag 
was  found  after  the  accident  between  the  rails.     There  was  proof  by  the  de- 
fendant that  the  flag  was  not  securely  set  up  and  that  it  should  have  been 
placed  further  around  the  curve  and  down  near  the  office  so  that  the  office 
would  not  have  obstructed  the  view  of  it.     It  was  something  over  a  hundred 
^eet  from  where  the  flag  was  set  to  the  point  indicated.     The  proof  for  the 
plaintiff  was  that  the  flag  was  securely  set  up,  and  was  at  the  proper  place. 
Two  witnesses  saw  the  flag  standing  between  the  tracks  shortly  before  the 
-«ars  were  kicked  in,  and  it  appeared,  from  its  position  when  found  after  the 
■accident,  to  have  been  knocked  down  by  the  train.     The  verdict  of  the  jury 
-should  be  received  as  settling  the  disputed  facts  in   appellee's  favor.     Mc- 
Dowell  and  Renfro  were  fellow  servants,   tn   the  same  grade  o*  service, 


954         K.  ft  I.  BRIDGE  A  B.  B.  00.  V.  SYDNOB.  ADM'B. 

working  together  In  repairlDg  cars.  Before  golDg  under  the  car  Benfro 
aiked  McDowell  if  he  had  put  out  the  flag,  and  he  was  iDformed  by  him  that 
he  had  done  bo.  It  was  the  duty  of  Benfro,  no  less  than  of  McDowell,  to 
pat  out  the  flag  before  going  under  the  car.  The  cars  were  kicked  in  at  a 
low  rate  of  Epeed,  and  if  an  outlook  had  been  kept  on  them  the  flag  could 
hare  been  seen  and  the  oolllsion  avoided ;  but  it  was  not  customary  to  haT» 
a  man  on  the  rear  end  of  a  train  of  oars  when  kicked  in  on  a  track  in  the 
yard.  The  defendant  moved  the  court  to  give  the  jury  this  instmetion^ 
which  was  refused  by  the  court: 

'*12th.  The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  Benfro  and  McDowell  were  associated  in  the  work  of  repairing  the  car 
tinder  which  Benfro  was  killed,  and  that  the  said  Benfro  left  to  McDowell 
the  task  of  giving  the  usual  warning  of  their  presence  under  said  car,  then 
the  said  Benfro  was  bound  for  the  manner  in  which  the  said  McDowell  per- 
formed this  task,  and  if  the  jury  believe  from  the  evidence  that  McDowell 
was  guilty  of  negligence  in  the  manner  in  which  he  gave  the  said  warnings 
If  he  gave  any  warning,  and  that  his  negligence  contributed  to  the  accident 
in  which  Benfro  lost  his  life,  so  that  such  accident  would  not  have  hap- 
pened except  for  the  negllgenoe  of  the  said  McDowell  oontributing  thereto^ 
the  law  is  for  the  defendan  ,  and  the  jury  shall  so  find." 

The  court  then,  of  its  own  motion  and  over  the  objection  of  the  defend- 
ant, gave  to  the  jury  the  following  instructions: 

*'lst.  If  the  jury  shall  believe  from  the  evidence  that  the  agents  or  ser- 
vants of  the  defendant,  the  Kentucky  and  Indiana  Bridge  and  Bailroad  Co., 
by  negligence  on  their  part  caused  the  cars  of  the  defendant  company,  under 
their  control,  to  be  backed  against  the  car  under  which  the  plaintiff's  in- 
testate was  working,  and  that  by  reason  of  such  negligence  (if  any  there 
was)  on  the  part  of  defendant's  said  agents  or  servants,  the  plaintiff's  intes- 
tate lost  his  life,  then  the  law  is  for  the  plaintiff  and  the  jury  shall  so  find, 
unless  the  jury  shall  believe  from  the  evidence  that  said  Benfro,  by  negli- 
gence on  his  part,  so  far  contributed  to  his  injury  that  but  for  said  negli- 
gence (if  any  tbeie  was)  on  his  part   he  would  not  have  been  injured. 

'*2d  But  unless  the  jury  shall  believe  from  the  evidence  that  the  plain- 
tiff's intestate,  E.  T.  Benfro,  lost  his  life  by  reason  of  the  negligence  of  th& 
defendant's  agents  or  servants,  or  some  of  them,  in  the  operation  and  man- 
agement of  the  cars  which  collided  with  that  under  which  he  is  alleged  to 
have  been  working  when  killed,  the  law  is  for  the  defendant,  and  the  jury 
should  so  And.  Or  if  the  jury  ^hall  believe  from  the  evidence  that  the  said 
Benfro,  by  negligence  on  his  part,  so  far  aontributed  to  his  injury  that  but 
for  such  negligence  he  would  not  have  been  injured,  the  law  is  for  the  de- 
fendant, and  the  jury  shall  so  find. 

**8d.  If  the  jury  shall  believe  from  the  evidence  that  the  life  of  plaintiff's 
intestate,  Benfro,  was  lost  solely  by  reason  of  the  negligence  (if  any)  of  his 
fellow  workmen,  or  any  of  them,  in  the  service  of  the  Southern  Bail  way 
Co.,  or  by  his  own  negligence  and  the  negligence  of  said  fellow  workmen, 
oombined  or  concurring,  then  the  law  is  for  the  defendant,  and  the  jury  shall 
so  find  But,  although  the  jury  may  believe  from  the  evidence  that  th» 
fellow  workmen  of  the  decedent  were  negligent,  and  that  such  negligence 
on  their  part  contributed  to  his  injury  and  death,  nevertheless  if  they  shall 
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farther  believe  from   the  evidence  that  the  defendant's  agents  and  servanta- 
in  the  control  and  operating  of  its  cars  were  also  negligent,  and  that  suclv 
negligence  on  their  part,  or  on  the  part  of  any  of  them,  concurred  with  the- 
negligence  of  the  decedent's  fellow  workmen  in  causing  his  death,  then  the- 
law  is  for  the  plaintiff,  and  the  jury  should  so  find." 

In  giving  the  third  instruction  the  court  apparently  had  in  mind  this-- 
allegation  of  the  answer:  '* Defendant  further  states  that  the  said  accident . 
and  the  death  of  said  K.  T.  Benfro  was  caused  either  wholly  by  the  negli- 
gence of  Benfro's  fellow  servant  or  by  the  negligence  of  his  said  fellow  ser-- 
vant,  together  with  the  negligence  of  Benfro  himself,  and  it  states  that  one- 
or  the  other  of  said  facts  alleged  alternatively  is  true,  but  defendant  does  -. 
not  know  which,  and,  therefore,  pleads  said  facts  in  the  alternative." 

To  have  a  correct  understanding  of  the  application  of  these  instructlons.- 
it  must  also  be  remembered  that  appellant  was  not  the  master  of  the  two* 
car  repairers,  Benfro  and  McDowell.  They  were  employed,  as  stated,  by- 
the  Southern  Bailway  Co. ,  and  were  in  its  service  at  the  time.  Appellant 
is  a  bridge  and  transfer  company.  In  connection  with  the  operation  of 
trains  across  the  bridge  It  maintains  a  switchyard  in  Louisville,  which  is- 
used  by  it  as  well  as  by  its  patrons,  the  connecting  railroads,  including  th&- 
Southern  Bailway  Co.  It  was  then  the  custom  of  appellant  to  puffer  these*- 
railway  companies  to  make  repairs  on  their  respective  cars  at  any  point  !&< 
this  switchyard,  the  plan  of  protecting  the  workmen  so  engaged  being  the^ 
placing  of  the  blue  flag  or  signal  over  or  near  the  car  being  repaired,  which* 
indicated  to  appellant's  switching  crews  that  they  must  not  connect  to  or- 
touch  the  car  while  the  flag  was  up. 

Appellant  complains  of  the  instructions  given,  because,  he  argues,  it  in»- 
corporates  into  our  law  the  doctrine  of  comparative  negligence,  a  doctrine^ 
hitherto  reject«d  by  the  Kentucky  courts.    We  fail  to  so  understand  tie* 
effect  of  the  instructions.    The  jury  were  not  by  them  warranted  in  eun— 
paring  the  degrees  of  negligence  of  either  decedent   or  his  fellow   serrantr 
and  that  of  appellant  furthor  than  has  always  been  allowed  in  this  Stater 
That  is,  if  the   injury  was   inflicted  by  reason  of  the  negligence  of  the  de* 
ceased,  or  would  not  have  occurred  but  for  bis  negligence,  then  appellant 
Is  not  liable,  although   it   may  have  been   also  negligent.     The  instruetioi>> 
which  tells  the  jury  that  if  decedent  and  his  fellow  servant  were  both  so* 
negligent  that  the   injury  would  not  have  happened  but  for  it,  nolwith- 
standing  appellant's  negligence,  the  law  was  for  the  appellant,  merely  states*. 
in  another  and  appropriate  form   the  doctrine  of  contributory  negligence,, 
coupled  with  the  idea  that  if  another,  not  a  servant  of  appellant,  by  his  owik>, 
act  alone  or  in  conjunction  with  the  decedent  brought  about  the  injury,  ap- 
pellant  is  not  liable.     Whatever  may  have  been  the  opinion  of  the  circuit 
judge  or  counsel  on   the  subject  of   the  master's  liability  to  an  injured  ser- 
vant, where  the  injury  was  caused  by  the  joint  negligence  of  the  master  and' 
of  a  fellow  servant  of  the  injured  person,  that  question  does  not  arise  in  this. 
case.    We,  therefore,  do  not  decide  it. 

In  this  case  the  decedent  was  at  the  place  of  injury  as  a  matter  of  right,. 
and  where  his  presence  ought  to  have  been  anticipated  by  appellant's  switch- 
ing crew  in  view  of  the  custom  of  allowing  repairs  constantly  to  be  made  at- 
that  and  similar  points.    It  was,  therefore,  the  duty  of  those  in  charge  o^ 
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the  engines  and  moving  cars  to  keep  a  lookout  for  the  car  repairers  and 
their  signals.  If  the  car  repairer  put  out  a  signal  it  would  manifestly  be 
useless  as  a  protection  unless  those  operating  the  trains  were  required  to 
look  out  for  it,  and  govern  their  actions  by  it.  The  signal  oould  have  do 
•effect  on  the  moving  trains  unless  It  was  seen.  It  could  not  be  seen  unless 
some  person  was  so  placed  on  the  approaching  oars  that  he  could  see  it. 
Therofore,  it  wof  projier  to  tell  the  jury  that  although  decedent  was  nogli- 
i^ent  in  not  causing  the  signal  to  be  placed  further  around  the  curvej  yet  if 
appellant's  servants  in  charge  of  the  train,  by  the  exercise  of  ordinary  care 
on  their  part,  could  have  discovered  the  signal  as  it  was  in  fact  placed  in 
^ime  to  have  averted  the  injury,  and  failed  because  of  negligence  to  discovei 
dt,  by  which  the  injury  was  occasioned,  appellant  was  liable.  This  is  in 
line  with  the  doctrine  frequently  announced  by  thit:  court  that  where  in  a  city 
■or  town,  at  street  crossings  and  the  like,  where  persons  have  the  right  to 
be,  and  may  reasonably  be  expected,  it  is  the  duty  of  those  operating  trains 
there  to  keep  a  lookout  to  discover  them,  and  a  failure  to  do  this  is  action- 
able notwithstanding  the  contributory  negligence  of  the  injured  person,  if 
by  observing  th.'it  duty  the  injury  could  have  been  averted  notwithstanding 
the  negligence  of  the  injured  person.  While  negligence  of  trespassers  need 
not  ordinarily  be  anticipated,  nor  that  of  employes  or  licensees,  yet  where 
the  duty  is  to  maintain  a  lookout  for  their  presence  the  operator  can  not 
«hut  his  eyes  to  their  actual  situation.  The  very  reason  that  they  are  re- 
<|uired  to  keep  a  lookout  at  street  crossings  and  at  other  places  where  others 
may  be  expected,  is  because  sucli  persons  may  not  always,  and  do  not  alwoys, 
take  proper  care  in  protecting  themselves;  in  other  words,  are  themselves 
negligent.  Hut  knowing  of  their  presence  and  peril,  always  imposes  the 
'duty  upon  the  operator  to  refrain  from  injuring  them,  if  possible,  with  the 
mean^  at  hand.  (Thurman  v.  L.  &  N.  K.  K.  Co.,  17  Ky.  Law  Kep.,  1343; 
-Johnson  v.  L.  &  N.  K.  K.  Co.,  91  Ky.,  «5l ;  L.  &  X.  R.  R.  Co.  v.  Wolfe,  80 
Ky.,  82;  3  Ky.  Law  Rep.,  576;  Gunn  v.  Felton,  lieceiver,  108  Ky..  661;  Rail- 
road Co.  V.  McCoy,  81  Ky.,  40-1;  Flynn  v.  Lou.  Ry.  Co.,  110  Ky.,  662;  I^.  & 
K.  R.  R.  Co.  V  Potts,  9*3  Ky.,  30.)  So  if  he  has  reason  to  believe  they  are 
In  peril,  by  knowledge  of  the  fact  that  they  are  apt  to  be  at  the  point  of 
peril,  he  is  under  like  duty  to  look  for  them.  His  failure  to  look  under  such 
circumstances  is  equivalent  to  his  failure  to  use  proper  precaution  to  avert 
the  Injury  after  he  has  discovered  the  jeoptirdy. 

McDowell  was  a  fellow  servant  of  decedent  Renfro  in  repairing  the  car,  it 
is  true,  but  it  does  not  follow  from  that  fact  that  anybody  in  connection 
'With  McDowell  could  wrgngfully  injure  or  kill  Renfro  in  that  work  and 
<)scape  liability  on  the  ground  that  the  fellow  servant,  McDowell,  aided  in 
the  wrongful  act.  Nothing  is  better  settled  than  that  when  two  or  more 
by  their  joint  tort  damage  another,  the  joint  tort  feasors  are  jointly  and 
severally  liable  to  the  injured  person  for  bis  entire  damage.  The  doctrine 
-of  nonliability  of  a  master  or  employer  to  one  of  his  servants  for  an  injni7 
inflicted  by  the  negligence  of  a  fellow  servant  is  based  upon  the  implied 
contract  of  the  parties,  which  is,  that  each  servant  agrees  to  assume  the 
risk  of  his  fellow  servant's  negligence,  the  correlative  undertaking  of  tbe 
master  being  that  he  will  use  reasonable  diligence  to  engage  none  but  com- 
petent fellow  servants.  If  the  master,  notwithstanding,  engages  incompetent 
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'workmen,  ^rom  whose  negligence  damage  is  sustained  by  iiis  fellows,  the 
master  is  liable  for  the  injury,  because  it  was  brought  about  by  a  breach  of 
his  implied  undertaking.  But  this  assumption  by  the  laborer  of  his  fellow 
servant's  negligence,  or,  to  put  it  differently,  the  excusing  of  the  master 
for  the  act  of  such,  is  the  result  of  the  contract  between  the  master  and  the 
servant,  and  is  personal  to  them.  A  stranger  to  the  contract  is  not  entitled 
to  Its  benefits,  for  he  does  not  bear  any  of  its  obligations.  .As  to  him,  the 
fellow  servant  with  whom  he  acts  in  doing  the  wrong  is  like  any  other 
joint  tort  feasor;  they  are  both  liable  for  the  injury  they  have  inflicted  by 
their  negligent  acts.  (Pugh  v.  C.  &  O.  Ky.  Go.,  101  Ky.,  77;  Farwell  v. 
Boston  &  W.  li.  Corp.,  4  Met.,  Mass.,  49;  38  Am.  Dec,  389;  Johnson  v. 
Lindsay,  65  L.  T.  N.  S.,  97;  Smith  v.  N.  Y.,  &c.,  R.  R.  Co.,  19  N.  Y..  182; 
Gray  v.  Phil.,  &c.,  R.  R.Co..  2-1  Fed.,  168.) 

Applying  these  principles  to  the  facts  in  this  case,  as  Henfro  and  Mc- 
Dowell were  not  servants  of  appellant,  Kentucky  and  Indiana  R.  R.  and 
Bridge  Co.,  the  latter  is  not  entitled  to  any  benefit  of  the  doctrine  applicable 
as  between  a  master  and  his  servants.  The  third  instruction  seems  to  fairly 
submit  this  view  of  the  case. 

Perceiving  no  error  prejudicial  to  appellant's  substantial  rights  the  judg- 
ment is  affirmed,  with  damages. 

The  whole  court  sitting. 


rrHE  BOARD  OF  COUNCILMEN    OF  THK  CITY  OF  FRANKFORT  v. 

COMMONWEALTH 

(Filed  November  15,  1904— Not  to  be  reported.) 

1.  Taxation — Where  the  city  of  Frankfort  sold  its  gas  plant  to  a  private 
corporation,  receiving  in  consideration  therefor  forty  bonds  of  the  value  of 
$1,000  each,  bearing  interest  at  the  rate  of  6  per  cent,  interest  per  annum, 
8ucb  property  is  subject  to  taxation,  and  not  exempt  by  the  provisions  of 
section  170  of  the  Constitution  and  by  section  4026  of  the  Kentucky  Statutes 
because  it  is  not  "public  property  used  for  public  purposes,"  which,  by  the 
provisions  of  the  Constitution,  is  exempt  from  taxation. 

2.  Same — Property  owned  by  a  city,  necessary  to  the  exercise  of  those 
duties  which  are  strictly  governmental,  is  exempt  from  taxation,  but  not  so 
of  that  property  which  is  held  and  used  by  the  municipality  for  the  comfort 
«nd  convenience  of  its  citizens  individually  or  collectively,  or  for  money- 
making  purposes  merely. 

T.  H.  Crockett  and  Ira  Julian  for  appellant. 

J.  T.  Buford  and  Guy  H.  Briggs  for  appellee. 

Appeal  from  Franlilin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  appeal  is  from  a  judgment  of  the  Franklin  Circuit  Court  adjudging 
tliat  forty  bonds  of  11,000  each,  belonging  to  the  city  of  Frankfort,  should 
be  assessed  and  the  taxes  paid  thereon  by  the  city. 

The  city  of  Frankfort  many  years  ago  was  the  owner  of  and  operated  the 
^as  plant,  and  It  sold  this  plant  to  a  private  corporation  known  as  the  Cap- 
ital Gas  and  Electric  Light  Co.,  and  received  in  consideration  therefor  forty 
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bonds  of  the  ooiupany  of  11,000  each,  bearing  Interest  at  the  rate  of  6  p 
cent,  per  annum,  and  the  olty  has  held  and  owned  the  bonds  from  the  time 
of  their  issual  to  the  present,  and  never  has  at  any  time  listed  them,  or  anj* 
part  thereof,  for  taxation  for  State  and  oounty  purposes.  When  these  pro- 
ceed inffs  were  commenced  to  cause  these  bonds  to  be  listed  and  taxed  the 
board  of  counoilmen  answered  that  this  property  was  within  the  purview  of 
section  170  of  the  Constitution,  authorizing  the  legislature  to  exempt  "pub- 
lic property  used  for  public  purposes*'  from  taxation,  and  that  the  legisla- 
ture had,  by  section  4026  of  the  Kentucky  Statutes,  exempted  the  same  from* 
taxation.  Therefore,  the  only  question  presented  for  the  decision  of  the 
court,  is  this  property,  this  investment,  owned  by  the  city  of  Frankfort^ 
"public  property  used  for  public  purposes,"  in  the  purview  of  the  Constitn- 
tion,  and  exempted  from  taxation? 

It  is  claimed  by  the  city  that  the  $9,400  Interest  received  on  these  bonds  i» 
used  exclusively  In  lighting  the  streets  of  the  city,  and  it  is  strenuously 
argued  that  the  lighting  of  the  streets  of  the  city  of  Frankfort  is  a  '^govern- 
mental function,"  and  because  the  income  derived  from  the  bonds  is  ex- 
pended by  the  city  in  lighting  its  streets,  that  these  bonds  are,  therefore, 
exempt  from  taxation  as  "public  property  held  and  used  for  public  par- 
poses."  This  court,  prior  to  the  present  Constitution,  in  the  case  of  the 
city  of  Louisville  v.  Commonwealth,  1  Dnv.,  295,  discussed  the  question  as 
to  the  liability  of  a  city  to  pay  taxes  on  its  property,  and  decided  that  the 
property  owned  and  used  by  the  city  for  public  purposes  of  local  govern- 
ment was  not  subject  to  taxation.  "But  so  far  as  any  of  its  property  may 
be  used  not  for  that  purpose,  but  only  for  the  convenience  or  profit  of  its 
citizens  individually  or  collectively,  this  it  owns  and  uses  as  a  private  cor- 
poration, and,  like  the  property  of  all  such  corporations  not  expressly  ex- 
empted, it  is  a  legal  subject  for  assessment  and  taxation." 

Measured  by  this  test,  It  can  not  be  claimed  that  the  bonds  in  question 
are  exempt  from  taxation.  But  appellant  says  that  the  new  Constitution 
changed  this  rule;  that  if  the  framers  of  the  Constitution  had  intended  the 
construction  enunciated  in  the  Duvall  case,  supra,  to  continue,  they  would 
have  used  the  expression  "public  property  used  for  governmental  purposes, "^ 
Instead  of  "used  for  public  purposes."  But  this  court  in  several  cases  has 
passed  upon  this  question,  and  construed  the  words  "u^ed  for  public  pur- 
poses" to  mean  the  same  as  the  words  "used  for  governmental  purposes. "^ 
(Negley  V.  City  of  Henderson,  21  Ky.  Law  Rep.,  1394;  Negley,  Sheriflf  v. 
City  of  Henderson,  93  Ky.  Law  Rep.,  fllS;  Newport  v.  Commonwealth^ 
21  Ky.  Law  Rep.,  42;  City  of  Covington  v.  Commonwealth,  10  Ky.  Law 
Rep,  105.)  In  the  last  case  cited  the  court  said:  "Assuming,  as  a  bene- 
ficial rule  of  construction  requires  done,  that  the  phrase  'for  public  pur- 
poses' WAc  intended  to  be  construed  and  understood  according  to  previous 
judicial  interpretation  and  usage,  there  can  be  no  doubt  of  the  proper  mean- 
ing and  application  of  it.  For  in  the  cases  cited,  and  others,  where  the 
question  of  subjecting  particular  property  of  cities  to  taxation  arose,  the 
words  'for  public  purposes*  had  been  held  by  this  court  to  amend,  in  that 
connection,  the  same  as  the  words  'for  governmental  purposes;*  and  so 
property  used  by  a  city  for  public  or  governmental  purposes  was  held  to  be 
exempt,  while  that  adapted  and  used  for  profit  or  convenience  of  thecitixena 
individually  or  collectively,  was  held  to  be  subject  to  taxation." 


COULSON  v.  FEBBEE.  959 

Our  conclaslon,  from  reason  and  the  authorities,  is  that  property  owned  b; 
a  city,  necessary  to  the  exeroise  of  those  duties  which  are  strictly  govern- 
mental, is  exempt  from  taxation,  but  not  so  of  that  property  which  is  held 
and  used  by  the  municipality  for  the  comfort  and  convenience  of  its  citizens 
Individually  or  collectively,  or  for  money  makiuK  purposes  merely.  In  our 
opinion  the  lighting  of  the  streets  of  the  city  is  peculiarly  for  the  comfort 
and  convenience  of  the  citizens  of  the  municipality,  and  not  a  governmental 
or  public  duty  or  purpose  as  used  and  meant  in  the  Constitution.  Appel- 
lant lays  much  stress  upon  the  case  of  the  City  of  Owensboro  v.  Com- 
monwealth, 106  Ky.,  844,  in  which  a  majority  of  the  members  of  thia 
court  held  a  public  park  owned  by  the  city  of  Owensboro  not  taxable.  It  ia 
difBcult  to  understand  how  any  one  after  reading  that  opinion  could  come> 
to  the  conclusion  that  the  reasoning  therein  sustained  the  contention  of  ap- 
pellant in  this  case.  The  difference  between  a  public  park  from  which  ab- 
solutely no  revenue  is  derived  to  the  municipal  corporation  of  Owensbora 
can  not  be  compared  to  an  investment  of  $40,000,  which  brings  an  annual 
income  of  |d,400  to  the  city  of  Frankfort. 

For  these  reasons  the  Judgm|ent  of  the  lower  court  is  affirmed. 


COULSON  V.  FERREE. 

(Filed  November  16,  190 i— Not  to  be  reported.) 

New  trial— Bankruptcy  proceed ingu— The  fact  that  appellee  instituted  pro- 
ceedings in  bankruptcy  and  became  a  bankrupt  before  the  judgment  waa 
rendered  in  this  action  against  appellant  did  not  constitute  fraud  upon  hia 
part  in  obtaining  the  judgment,  and  appellant  is  not  entitled  to  a  new  trial 
under  the  provisions  of  subsection  4  of  section  618  of  the  Civil  Code  of  Praa- 
tioe. 

Mather  &  Creal  for  appellant. 

Chas.  Williams  for  appellee. 

Appeal  from  Larue  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  is  au  action  for  a  new  trial  under  susbection  4  of  section  618  of  the> 
Civil  Code  of  Practice.  The  appellant  and  appellee,  and  one  James  Lead- 
ley,  were  partners  under  the  firm  name  and  style  of  the  Hodgenville  Spok& 
and  Lumber  Co.  Appellee  instituted  an  action  in  equity  to  dissolve  and 
wind  up  the  affairs  of  this  partnership,  and  set  up  in  his  petition  a  clain> 
against  his  partners  for  1600  for  services  and  labor  performed  by  him  for  th& 
firm  under  contract  at  $30  per  month.  Appellant  was  duly  summoned  to 
answer  in  the  action.  Afterwards,  and  before  judgment,  the  appellee 
became  a  bankrupt,  and  was  so  odjudged  in  the  District  Court  of  the  United 
States  for  the  District  of  Kentucky,  held  at  Louisville.  The  action  insti- 
tuted by  appellee  against  his  partners  remained  on  the  docket  of  the  Larue 
Circuit  Court  until  the  January  term,  1901,  when,  without  any  defense  hav- 
ing been  made,  a  judgment  was  rendered  against  the  defendants  by  default 
for  the  sum  claimed  in  the  petition,  and  execution  issued  thereon. 

Appellant  seems  to  have  assumed  (hat,  after  appellee  was  adjudged  a 
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^Dkrupt,  as  the  chose  in  action  passed  under  the  bankruptcy  law  to  the 
-aasignee,  there  was  no  necessity  on  his  part  to  take  further  notice  of  the 
pending  action;  when,  however,  the  execution  was  levied  on  property 
t>eIonging  to  him,  he  instituted  this  equitable  action  in  the  Larue  Circuit 
Court  for  a  new  trial  on  the  ground  jif  fraud,  the  petition  stating,  suhstan- 
tially,  the  foregoing  facts,  and  praying  that  the  judgment  be  set  aside  and 
lield  for  naught  because  of  the  fraud  of  appellee  in  withholding  from  the 
"Court  the  fact  of  his  bankruptcy,  and  that  appellee  be  enjoined  from  further 
enforcement  of  the  execution  levied  on  his  property.  A  general  demurrer 
^as  filed  by  the  appellee  to  the  petition,  and  sustained  by  the  court.  Ap- 
pellant declining  tu  plead  further,  his  petition  was  dismissed;  to  revere 
which  judgment  this  appeal  is  prosecuted. 

The  allegation  that  a  given  state  of  facts  constitutes  fraud,  does  not 
make  it  so.  There  is  nothing  in  the  petition  which  shows  fraud  on  the  part 
x)t  appellee.  He  was  under  no  obligation  to  look  after  appellant's  side  of 
the  case.  The  fact  that  appellee's  chose  in  action  had  passed  to  his  assignee, 
and  that  the  former  had  no  right  to  further  prosecute  the  action,  was  a 
matter  of  defense  for  appellant,  and  if  he  desired  the  court  to  act  upon  this 
fact,  it  was  his  duty  to  set  it  up  by  plea.  It  does  not  appear  that  the  appel- 
lee did  anything  to  Induce  appellant  to  believe  that  he  would  not  farther 
prosecute  the  action  after  his  bankruptcy,  and  the  fact  that  he  failed  there- 
after to  look  after  the  litigation  pending  against  him  was  his  own  negli- 
Sence. 

Every  intendment  is  taken  against  the  pleader.  So  far  as  this  record 
shows  to  the  contrary,  appellee  may  have  prosecuted  hie  case  to  judgment 
tor  the  benefit  of  his  creditors  by  the  direction  of  his  assignee,  or  it  may  be 
that  he  fully  paid  off  hie  creditors  in  the  Iwinkruptcy  proceeding,  and  thereby 
became  re-entltled  to  the  chose  in  action,  with  the  consequent  right  topro-oe- 
cute  it  in  his  own  name.  The  fact  that  the  appellant  did  not  owe  the  claim 
sued  for  by  appellee  will  not  avail  him  here;  it  was  his  duty  to  plead  that 
as  a  defense.  If,  as  is  urged  by  his  counsel,  the  court  erred,  for  reasons  a  • 
pearing  on  the  face  of  the  petition,  in  giving  the  judgment  complained  of 
by  appellant,  that  can  Ije  remedied  by  direct  appeal  from  the  erroneous 
judgment. 

The  facts  stated  in  the  petition  do  not  bonstitute  fraud  on  the  part  of  ap- 
pellee in  obtaining  the  judgment  sought  to  be  vacated,  and  the  court  prop- 
'«r]y  sustained  the  demurrer  and  dismissed  the  petition. 

Wherefore,  the  judgment  is  affirmed. 


KASTON,  &c.  V.  COMMONWEALTH.  USE.  &c. 
(Filed  November  16,  1904— Not  to  be  reported.) 

1.  Oftice  and  officer— Arrests— "Disorderly  conduct— By  section  8-l»7  of  the 
Kentucky  Statutes  arrests  may  be  made  for  drunkenness  or  disorderly  a)n- 
duct  at  any  time  without  warrant,  and  where  one  in  making  an  arrest  acted 
in  the  line  of  his  duty  and  in  good  faith  and  upon  reasonable  grounds,  he  is 
not  liable  on  his  bond. 

2.  Same— Where  one  was  arrested  on  a  Sunday  and  placed  in  jail  and  kept 
^ntil  Monday  morning  when  a  warrant  was  issued,  as  was  the  custom  under 
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the  rules  to  place  persons  in   jnil  when   arrested  on  Sunday  and  hold  them 
until  Monday,  the  jailer  was  warranted  in  receiving  the  prisoner  without  a 
mittimus  as  the  statute  authorizes  persons  arrested   to   be  placed   in   the. 
county  jail  until  tiiken  before  the  police  court. 

A.  T).  Cole  for  appellants. 

Thos.  R.  Phister  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  the  afternoon  of  Sunday,  February  1,  1003,  a  crowd  assembled  on. 
Greenley's  corner,  on  Wall  street,  in  the  city  of  Maysville,  and  were  ob- 
structing the  street  so  that  ladies  could  not  pass.  Appellant  Easton,  as  a: 
policeman  of  the  city,  dispersed  the  crowd.  Soon  after  this  he  saw  the  ap- 
pellee. Weaver,  leaning  against  a  telephone  pole  on  the  corner  and  arrested 
him  on  the  ground  that  he  was  drunk.  After  taking  liim  about  one  square. 
be  offered  to  let  him  loose  if  he  would  go  home,  but  this  appellee  refused  to 
do.  He  then  took  him  to  jail  and  turnt'd  him  over  to  the  turnkey.  Later^ 
In  the  evening  appellee  gave  bond  and  was  released.  He  subsequently  filed 
this  suit  to  recover  of  appellant  on  his  bond  as  policeman  for  a  wrongful 
arrest,  charging  that  he  was  arrested  without  cause.  The  proof  on  the  trial 
on  appellee's  behalf  tends  to  show  that  he  was  not  a  part  of  the  disorderly 
crowd  which  the  policeman  had  dispersed,  but  came  up  after  that  crowd 
was  scattered.  The  proof  by  appellant  is  that  he  was  a  part  of  that  crowds 
that  they  all  left  but  appellee,  and  that  appellee  refused  to  Itnve  wheo- 
ordered  to  do  so  by  the  policeman,  and  was  thereupon  arrested.  '1  he  proof 
for  appellee  is  that  he  was  sober  and  not  disorderly.  The  proof  for  itjipellant 
lb  that  he  was  drunk.  On  this  evidence  the  court  instructed  the  jury  that 
if  they  believed  from  the  evidence  that  Easton,  without  a  warrant  therefor, 
and  when  a  public  ofl'euse  had  not  lieen  committed  by  the  plaintiff  in  his 
presence,  arrested  the  plaintiff  and  placed  him  in  the  county  jail,  they 
should  find  for  the  plaintiff  such  damages  as  he  thereby  sustaine<l;  also* 
that  if  the  plaintiff  was  guilty  of  a  public  offense  in  the  presence  of  the. 
officer,  then  he  had  a  right  to  arrest  him  without  warrant,  and  it  being 
Hunday,  had  a  right  to  confine  him  in  the  county  jail  until  the  following 
morning.    The  jury  found  for  the  plaintiff  and  assessed  the  damages  at  $250. 

By  section  Slt'S,  Kentucky  Statutes,  governing  fourth  class  cities,  includ- 
ing Majsville,  it  is  provided:  "Arrests  may  be  made  for  drunkenness  or 
disorderly  conduct  at  anytime  without  warrant. "  By  section  3497  every 
policeman,  before  he  enters  upon  the  dutie.s  of  his  office,  shall  give  bond 
for  the  faithful  performance  of  his  duties,  and  for  any  unlawful  arrest,  or 
unnecessary  oi'  cruel  beating  or  assault  in  making  an  arrest,  he  and  hia 
hondsmeu  shall  be  lir\ble  to  the  persons  so  injured.  By  section  34^8  persona 
arrested  for  any  bailable  offt-nse  may  l>e  placed  in  the  station  house  or 
county  jail,  if  necessary,  for  s'lfe  keeping  until  taken  before  the  police  court. 

Appellee's  incarceration  in  jail  grew  out  of  his  arrest.  The  officer  arrested 
him  without  warrant  and  placed  him  in  jail  for  safe  keeping,  as  it  was 
Sunday,  and  the  custom  was  under  the  rules  to  place  jx-rsons  arrested  on 
Sunday  in  jail  and  hold  them  in  this  way  until  Monday  morning,  when 
warrants  were  issued.      The  jailer,  therefore,  was  warranted   in   receivings 
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the  prisoner  without  a  mlttlmns,  afl  the  statute  authorizes  persons  arrested 
to  be  placed  in  the  county  jail  until  taken  before  the  iralice  oourt.  But  the 
Instructions  of  the  court  place  too  great  a  responsiblUtjupon  the  defendant. 
By  the  statute  arrests  may  be  made  for  drunkenness  or  disorderly  conduct 
at  any  time  without  warrant.  Appellant  in  making  the  arrest  was,  theie- 
fore,  in  line  of  bis  duty  if  he  acted  in  good  faith  and  i^-pon  reasonable 
^^unds.  If  a  private  person  had  gone  before  a  magistrate  and  sworn  out  a 
warrant  against  appellee,  charging  him  with  drunkenness  or  disorderly  con- 
fluct,  and  he  had  brought  an  action  for  damages,  the  private  person  would 
not  have  been  responsible  if  he  acted  in  good  faith  and  upon  probable  cause. 
It  was  the  duty  of  the  police  officer  to  enforce  the  law.  It  was  bis  duty  to 
arrest  without  warrant  persons  whom  he  found  guilty  of  drunkenness  or 
disorderly  conduct  in  his  presence,  or  whom  at  the  time  he  had  reasonable 
grounds  to  believe  guilty.  If  the  grounds  turned  out  to  be  unfounded,  he 
is  not  liable  on  his  bond  where  he  acted  In  good  faith  and  in  the  attempted 
discharge  (if  his  official  duty.  Were  the  rule  otherwise,  a  polioeman  could 
rarely  safely  arrest  offenders  without  warrant.  The  purpose  of  the  statute 
in  allowing  arrests  to  be  made  at  any  time  for  drunkenness  or  disorderly 
oonduct  without  warrant  is  to  secure  the  peace  and  quiet  of  the  community, 
and  the  policeman  should  not  be  held  responsible  under  the  statute  for 
making  an  arrest  where  he  acts  in  good  faith,  and  upon  reasonable  grounds. 

The  instructions  of  the  court  correctly  state  the  rule  as  to  arrests  for  or- 
dinary offenses,  but  drunkenness  and  disorderly  conduct  are  placed  by  the 
statute  on  a  peculiar  ground.  If  appellant  had  procured  from  the  police 
judge  a  warrant  and  had  arrested  appellee  under  it,  he  would  only  be  re- 
sponsible if  he  acted  in  bad  faith  and  without  probable  cause  in  procuring 
the  warrant.  And  when  the  statute  authorizes  the  arrest  to  be  made  with- 
out warrant,  be  is  under  no  greater  liability  for  the  arrest  than  he  wo'ild 
be  if  he  had  procured  a  warrant  to  be  issued  and  had  made  the  arrest  under 
it.  To  hold  otherAvise  is  to  deny  the  statute  proper  effect.  As  the  action  is 
upon  the  bond,  there  can  be  no  recovery  for  punitive  damages.  The  recov- 
ery must  be  limited  to  compensatory  damages,  and  on  another  trial  the 
■court  will  so  instruct  the  jury. 

Judgment  reversed  and  cause  remanded  for  a  new  trial  under  proceedings 
not  inconsistent  herewith. 


NEAL,  &c.  v.  NKAL,  &c. 

(Filed  November  16,  1904— Not  to  be  reported.) 

Parties  to  actions— The  appellants,  who  are  the  descendants  and  heirs  st 
law  of  John  Neal,  can  not  maintain  the  action  seeking  to  cancel  the  convey- 
4ince  because  had  be  llvpd  he  could  not  have  maintained  it.  The  appellautt 
stand  in  his  shoes  and  have  no  rights  which  he  did  not  have,  and  the  chan- 
■cellor  properly  sustained  a  demurrer  to  their  petition. 

Tye  &  Denham  for  appellants. 

Sharpe  &  Siler  for  appellees. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 
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Appellants  filed  in  the  oircuit  court  their  petition  in  equity  against  ap- 
pellees, in  which  they  alleged  that  John  Neal  died  a  resident  of  Whitley 
county  in  August,  1902,  intestate;  that  the  defendant,  Vina  Neal,  is  his 
widow,  and  that  the  plaintiffs  and  the  other  defendants  are  his  descendants 
4ind  heirs  at  law.    The  petition  then  proceeds  in  these  words : 

''The  plaintiff  further  states  that  on  the  9th  day  of  August,  1898,  said 
John  Neal,  now  deceased,  was  indebted  to  the  estate  of  John  Wood  in  the 
«uu  of  1840.18,  with  interest  from  May  24,  189S,  for  which  and  costs  judg- 
ment had  been  rendered  ogainpt  him  in  the  Whitley  Circuit  Court,  at  its 
May  term,  1898,  in  an  ar.tion  then  pending  therein,  wherein  the  administra- 
tors of  John  Wood,  deceased,  were  plaintiffs,  and  the  said  John  Neal  was 
defendant;  that  said  indebtedness  to  the  estate  of  John  Wood  was  on  said 
^th  day  of  August,  1896,  all  unpaid  and  the  said  John  Neal  then  had  no  per- 
gonal property  subject  to  execution  out  of  which  said  indebtedness  could 
have  been  made.  Plaintiffs  further  state  that  by  deed,  dated  August  9, 1898, 
the  said  John  Neal  and  his  wife,  the  defendant,  Vina  Neal,  for  the  pretended 
oonsideration  of  11,000,  conveyed  to  the  defendant,  T.  Q.  Neal,  a  tract  of 
land  lying  on  the  waters  of  Marsh  creek,  in  Whitley  county,  Kentucky, 
Icnown  as  part  of  the  John  Neal  farm,  and  bounded  as  follows,  to  wit.  (Here 
follows  boundary):  "Said  deed  is  recorded  in  the  Whitley  county  clerk's 
o£9ce  and  a  copy  thereof  is  filed  as  part  hereof,  marked  'A.'  Plaintiffs  state 
tbat  said  conveyance  was  made  without  valuable  consideration,  and  for  the 
purpose  of  cheating,  delaying,  hindering  and  defrauding  the  estate  of  said 
•John  Wood,  as  his  creditor,  by  preventing  the  collection  of  his  indebtedness 
to  said  John  Woods'  estate,  and  for  the  purpose  of  cheating  and  defrauding 
these  plaintiffs  and  the  other  of  his  heirs,  except  the  defendant,  T.  G.  Neal. 

"The  plaintiffs  state  tbat  they  and  the  defendants,  except  the  defendant, 
T.  G.  Neal,  have  a  united  interest  in  the  land  hereinbefore  described;  that 
the  plaintiffs  have  been  unable  to  obtain  the  consent  of  the  defendants  to 
Join  with  the  plaintiffs  in  this  action,  and,  for  that  reason,  they  have  been 
made  defendants  herein. 

"Wherefore,  plaintiffs  pray  that  said  conveyance  be  cancelled,  set  aside 
and  held  for  naught,  and  that  they  recover  of  the  defendant,  T.  G.  Neal, 
their  cost  herein  expended. 

"They  pray  for  all  proper  relief." 

The  circuit  court  sustained  a  demurrer  to  the  petition,  and  the  plaintiffs 
standing  by  their  petition  and  refusing  to  plead  further,  disnilRsed  the 
action.  If  John  Neal  had  lived  he  could  not  have  maintained  an  action  to 
•eet  aside  the  deed  which  he  had  made  to  T.  G.  Neal  on  the  ground  that  it 
was  made  without  valuable  consideration  and  for  the  purpose  of  defrauding 
the  estate  of  John  Wood.  The  plaintiffs,  as  his  heirs  at  law,  stand  in  his 
fihoes,  and  have  no  rights  which  he  did  not  have.  When  he  died  such  rights 
as  he  then  had,  and  no  more,  passed  to  them.  The  plaintiffs  do  not  show 
that  they  have  any  interest  in  the  land  except  such  as  they  would  have  in- 
herited from  John  Neal.  It  was  not  a  fraud  on  them  for  John  Neal  to  give 
the  land  to  T.  G.  Neal.  It  was  his  land  and  he  could  do  with  it  as  he 
pleased.  If  he  gave  it  away  and  did  not  own  it  when  he  died,  nothing  de- 
scended to  them  at  his  death,  and  they  have  no  interest  in  the  land,  and  no 
standing  in  court  to  complain  of  the  conveyance  to  T.  G.  Neal. 

Judgment  aflSrmed. 
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PARKERSBURG  MILL  CO.  v.  FARMERS  AND  TRADERS  NATIONAL 

BANK. 

(Filed  November  16,  1904--Not  to  be  reported.) 

Banks  and  bftnkinp— Deposit  of  check  with  bill  of  la^ng — Af^reenient  to 
hold  and  collect -Liability  of  bank— v)n  April  30,  ltt03,  V.  S.  purchased  a 
carload  of  lumber  from  appellant  for  export,  and  in  payment  therefor  diew 
hl8  check  upon  appellee  bank  for  $48<5.S^,  and  to  meet  this  check  he,  by 
agreement  with  appellant,  deposited  with  the  bank  for  discount  a  draft  on 
his  consignee,  with  bill  of  lading  attached,  upon  receipt  of  which  the  bank 
wrote  appellant  as  follows: 

•Received  bill  of  lading  from  C.  W.  T.,  to  l)e  attached  to  draft  left  by  V. 
S.  to  take  up  his  check  issued  to  your  company  for  $48fi. 39.  We  will  not 
discount  the  draft  as  we  have  previously  done,  but  will  stnd  sarae  for  col- 
lection with  instructions  to  cable  payment  of  same,  and  upon  receipt  of  ad- 
vice will  credit  proceeds  to  his  account.     Hold  check  subject  to  advice. 

"B.  BRANBBIDGK,  Cashier." 

In  due  course  B.  S's.  draft  on  his  customer  was  collected  and  money  placed 
to  his  credit.  The  bank  having  failed  to  honor  the  check  and  remit  the 
proceeds  to  appellant,  it  brought  this  puit  to  compel  payment.  Held— That 
upon  this  state  of  facts  the  bank  is  liable. 

Ferljer  &  Jackson  for  appellant. 

S.  D.  Ruae  and  C.  B.  Thompson  for  appellee. 

Appeal  from  Keuton  Ciiciiit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  30th  of  April,  190:2,  F.  C.  Van  Stone  purchased  a  carload  of  lumber 
for  export  from  the  Parkersburg  Mill  Co.,  a  West  Virginia  corporation,  and 
in  payment  therefor  drew  his  check  upon  appellees,  the  Farmers  and  Traders 
National  Bank  of  Covington,  Ky.,  for  $48(5.89,  and  to  meet  this  check  he, 
by  agreement  with  appellant,  deposited  with  the  bank,  for  dii^ccunt,  a  diaft 
on  his  consignee,  with  the  bill  of  lading  attached.  Upon  the  r«.«ceipt  of  the 
check  the  brink  addressed  appellant  the  following  communication: 

*'Covington,  Ky.,  June  6,  1904. 
"Parkersburg  Mill  Co., 

*'Parkerabnrg,  W.  Va.  : 

^   ••GentlMuen— Received  bill  of  lading  from  O.  W.  Tomlinson,  to  be  attached 

to  draft  left  by  F.  C.  Van   Ston^  to  take  up  hie  check  issued  to  your  ooni- 

piiny  for  $486.39.     We  will   not  discount  draft  as  we  have   previously  done, 

but  will  seud  same  for  collection,  with  instruction  to  cable  payment  of  sanie, 

and  upon  receijjt  of  advise  of  payment  will  credit  proceeds  to  his  account. 

Hold  check  tubjeot  to  advice.  Your?, 

"B.  BRANBRIDGE.  Cashier." 

In  response  to  this  communication  appellant  replied  as  follows: 

'•Parkersburg,  W.  Va.,  June  11,  190:3. 
•'Farmers  and  Traders  National  Bank, 

"Covington,  Ky. : 
•'Uentlemeu— We  have  yours  of  the  6th  relative  to  the  Van  Stone  check, 
and  would  siiy  that  our  underst^mdin^  with  Mr.  Van  Stone  was  that  he  bad 
arranged  with  you  to  discount  his  l)illia  \¥ill  you  please  advise  us  whether 
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there  are  any  special  cooditionB  In  this  pai^tioular  ease  why  the  account  Is 
not  disoounted,  so  that  ^e  may  know  whether  there  Is  a  probability  of  a 
repetition  of  the  same  trouble  on  some  future  shipment.  We  thank  you  in 
advance  for  the  information.  Of  course  It  will  be  all  right  for  you  to  hold 
his  check  as  against  the  draft  referred  to,  if  this  is  the  best  arrangement 
that  can  be  made.  We  will  expect  remittance  when  you  receive  cable  noti- 
fication of  the  payment  of  the  draft. 

'*  Yours  truly, 

••E.  L.  DAVIDSON,  Gen.  Man."^ 

In  due  course  Van  Stone's  draft  on  his  customer  was  collected  and  mouejr- 
placed  to  his  credit.    The  bank  having  failed  to  honor  the  check  and  remi^- 
the  proceeds  to  the  lumber  company,  they  brought  this  action,  relying  upon 
the  facte  recited  above.    A- general  demurrer  was  sustained  to  this  petition^ 
and  the  lumber  company  has  appealed. 

There  can  be  no  doubt  that  Van  Stone's  check  drawn  against  his  draft,, 
with  bill  of  lading  attached,    was  an  appropriation  of  a  sufficient  amount- 
of  the  proceeds  which  might  be  realized  from  the  collection  of  the  draft  to- 
pay  his  check  for  purchase  money.    (German  National  Bank  v.  Grinstead^ 
21  Ky.  Law  Kep.,  1670.)    That  this  was  the  understanding  of  appellee  i» 
abundantly  shown  by  their  letter  of  June  6,  in  which  they  acknowledged 
that  the  diaft,  with  bill  of  lading  attached,  had  been  delivered  to  them  by 
Van  Stone  for  tbe  express  purpose  of  taking  up  his  check  issued  to  the  lum- 
ber company.    It  is  tiue  that  they  decline  to  discount  the  draft  as  they  bad 
previously  done,  but  they  assured   appellant  that  the   draft  would   be  for- 
warded for  collection;   and  that  upon  receipt  of  advice  of  its  payment  that- 
tbe  proceeds  would  be  credited  to  his  account  for  the  manifest  purpose  oC 
meeting  the  check.    Tbe  words  *'will  hold  check  subject  to  advice"  were 
simply  as  to  whether  they  should  retain  possession  of  the  check  or  return  it- 
to  appellant  pending  the  collection  of  the  draft.    There  can  be  no  doubt, 
that  the  bank  intended  that  appellant  should  understand  by  this  letter  that 
when  the  draft  was  collected  the  check  would  be  paid;   and  that  appellant. 
so  understood  it  Is  abundantly  shown   by  their  response  thereto  on  June  11. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded,  witlv 
instruction  to  overrule  the  demurrer  and  for  further  proceedings  consistent, 
with  this  opinion. 


MAGGARD  v.  ASHER,  &c. 

(Filed  November  16,  1904.) 

Attachments— Garnishment— Priority—Conveyance  after  levy— On  Febru- 
ary 9,  1904,  appellees  filed  an  action  against  B.,  who  was  a  nonresident,  and 
obtained  a  warning  ordei  and  an  attachment  which  was  levied  by  the  sheriff 
by  posting  a  copy  on  the  dwelling  house  on  a  tract  of  land  which  had  beeik 
conveyed  to  B.  by  S.  On  March  7  thereafter  appellant  filed  an  intervening 
petition,  alleging  that  in  August,  1902,  he  filed  an  action  against  B.  on  a 
note  due  him  for  $600,  and,  at  same  time,  sued  out  a  general  attachment 
against  the  property  of  B.,  and  in  the  same  proceeding  garnished  in  the 
bands  of  S.  any  indebtedness  owing  by  S.  to  B.,  and  in  June,  190S.  obtained^ 

vol.  26—61 
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a  rule  against  S.  to  answer  the  garnlsbment,  at  which  date  S.  owed  B.  1400, 
and  after  the  service  of  the  garnlshraent  S.,  by  collusion  with  B.,  conveyed 
the  land  to  B.  upon  which  appellees*  attachment  was  levied,  in  consldeia- 
tlon  of  his  Indebtedness  to  B.  Held— That  after  the  service  of  appellant's 
garnishment  on  S.  he  could  not  legally  pay  his  indebtdeness  to  B.  until  ap- 
pellant's claim  had  been  satisfied,  and  his  conveyance  of  the  land  to  B.  in 
payment  of  such  Indebtedness,  and  the  subsequent  levy  by  appellees  of  their 
attachment  thereon,  created  no  Hen  In  their  favor  superior  to  the  rights  of 
appellant  under  his  garnishment.  Appellant  having  the  oldest  equity,  was 
entitled  to  have  his  debt  first  paid  out  of  the  land. 

J.  M.  Blcknell  for  appellant. 

Lewis  Se  Calvert  for  appellees. 

Appeal  from  Leslie  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

On  the  6th  day  of  February,  1904,  the  appellees,  A.  B.  Asher  and  J.  T. 
Slzemore,  brought  this  action  against  G.  A.  Brewer  for  the  collection  of  a 
note  due  by  him  to  them  for  $416,  and  simultaneously  with  the  Institution 
of  the  suit  sued  out  a  general  attachment  against  the  property  of  the  de- 
fendant, which  was  levied  by  the  sheriff  upon  a  tract  of  150  acres  of  land 
lying  on  the  schoolhouse  branch  of  Cut  Shin  creek  of  the  Middle  Fork  of 
the  Kentucky  river,  to  which  the  defendant  held  title  by  deed  from  one 
William  Sizemore,  by  posting  a  copy  of  the  attachment  on  the  dwelling 
house  on  the  land.  The  defendant  was  proceeded  against  as  a  nonresident 
by  warning  order.  On  the  7th  day  of  March  thereafter  the  appellant,  Reu- 
ben Maggard,  Intervened  in  this  proceeding  by  petition,  in  which  he  alleged 
that  on  the  18th  day  of  August,  1902,  long  prior  to  the  institution  of  appel- 
lee's suit,  he  had  filed  an  action  against  Brewer  on  a  note  due  to  him  by 
Brewer  for  1500;  and  that  he  had  nt  the  same  time  sued  out  a  general  attach- 
ment against  the  property  of  the  defendant.  Brewer,  and  had  also  in  the 
same  proceeding  garnished  in  the  hands  of  Wm.  Slzemore  any  indebtedness 
due  and  owing  by  him  to  the  defendant.  Brewer;  that  he  had  realized  a 
part  of  hlfl  debt  by  the  sale  of  certain  personal  property  belonging  to  Brewer, 
but  that  Wm.  Si/emore  failed  to  answer,  and  nt  the  June  term,  1903,  a  rule 
was  awarded  against  him  requiring  him  to  answer  the  garnishment  and  dis- 
close the  amount  of  his  indebtedness;  that  at  the  date  of  the  garnishment 
Wm.  Slzemore  owed  Brewer  $400;  that  subsequently  to  the  service  of  the 
garnishment  upon  him  he  conveyed  to  Brewer  the  tract  of  150  acres  of  land 
upon  which  the  attachment  of  Asher  and  Sizemore  was  levied  in  considers- 
tlon  of  his  indebtedness  to  Brewer;  that  this  conveyance  was  collusive  and 
fraudulent  and  was  made  for  the  purposa  of  defeating  the  garnishment  in 
the  hands  of  Sizemore,  and  further  alleged  that  he  was  entitled  to  have  the 
land  itself,  into  which  Sizemore's  indebtedness  to  Brewer  had  been  merged, 
first  subjected  to  the  payment  of  the  balance  of  his  demand.  The  answer  of 
Asher  and  Slzemore  to  appellant's  Intervening  petition  was  in  substance  a 
traverse.  The  deposition  of  William  Sizemore  was  taken,  and  he  testified 
that  at  the  date  of  the  service  of  the  garnishment  upon  him  he  owed  Brewer 
$400;  and  that  subsequently  thereto  he  had  conveyed  the  land  attached  by 
appellee  to  Brewer  for  the  sole  consideration  of  this  Indebtedness. 
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After  tbe  servioeof  appellant's  gArniBbment  upon  Wni.  Sizemore  be  could 
not  legally  pay  off  bis  Indebtedness  to  Brewer  until  appellant's  claim  bad 
been  satiufled  and  bis  con^eyanoe  of  tbe  land  to  Brewer  in  eztinguisbment 
«f  sucb  indebtedness,  and  tbe  subsequent  levy  by  appellees  of  tbeir  attaob- 
ment  tbereon  created  no  lien  in  tbeir  favor  superior  to  tbe  rif^bts  of  appel- 
lant under  bis  garnisbment.  Appellant,  baving  the  older  equity,  is  entitled 
to  bave  bis  debt  first  paid  out  of  tbe  land. 

Judgment  reversed  and  cause  remanded  for  proceedings  consistent  with 
this  opinion. 
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(Filed  November  16,  1904— Not  to  be  reported.) 

Insolvency— Prnferenoe— Transaction  with  bank— F.  H.  applied  to  a 
bank  to  borrow  money  and  offered  bis  mother  as  surety.  The  bank  declined 
to  accept  her  as  surety  because  phe  was  a  mairied  woman,  but  agreed  to  let 
F.  H.  have  the  money  if  his  mother  would  sign  the  note  as  principal,  with 
F.  H.  and  his  brothers  as  suretiee.  which  was  done.  Later  F.  H.,  in  con- 
templation of  insolvency,  borrowed  money  and  paid  tbe  bank  note,  and  eze- 
-cuted  a  piortgage  on  all  his  property  to  secure  the  mortgagee,  and  the  follow- 
ing day  made  an  assignment.  Held— That  as  to  tbe  bank  F.  H.  waa 
principal  on  tbe  note  which  he  paid  tbe  bank,  and  baving  mortgaged  all  hla 
property  to  pay  this  debt  in  preference  to  bis  other  creditors  tbe  transaction 
^waa  within  tbe  statute. 

Samuel  D.  Hines  and  B.  C.  P.  Thomas  for  appellante. 

Wright  &  McElroy  for  appellees. 

Appeal  from  Warren  Circuit  Courts 

Opinion  of  the  court  by  Judge  Barker. 

Forrest  L.  Hays  was  a  merchant  doing  a  small  retail  business  at  Hydro, 
Ky.  On  the  Slat  day  of  February,  1898,  he  made  a  general  assignment  for 
tbe  benefit  of  hie  creditors  to  James  H.  Kirby.  Afterwards  this  action  was 
inbtltuted  by  his  creditors  for  the  purpose  of  att-acking  two  trauFactions, 
which  took  place  before  the  assignment,  as  fraudulent  preferences  under 
section  1910  of  the  Kentucky  Statutes,  commonly  called  the  act  of  1856.  The 
first  of  these  was  a  mortgage  on  certain  real  estate  belonging  to  the  bank- 
rupt in  favor  of  his  mother,  M.  £.  Hays,  to  secure  an  antecedent  debt  of 
fSOO  owed  by  him  to  her.  The  second  was  the  payment  of  a  note  for  $850  to 
tbe  Warren  Deposit  Bank. 

The  pleadings  in  this  case  properly  present  the  issues  growing  out  of  these 
transactions,  and  it  remains,  therefore,  only  to  examine  the  merits  of  those 
here  on  appeal.  Upon  the  trial  the  chancellor  held  that  the  first  transac- 
tion, by  which  the  bankrupt  undertook  to  prefer  his  mother  by  the  mort- 
gage, was  a  fraudulent  preference  within  the  statute,  and  vacated  the  deed. 
As  to  the  second,  be  held  that  the  payment  was  not  within  the  letter  of  tbe 
«tatQte,  and  dismissed  the  petition  as  to  the  bank.  From  the  latter  part  of 
this  judgment  this  appeal  is  prosecuted. 

The  note  held  by  the  Warren  Deposit  Bank,  and  which  evidenced  its  debt» 
^raa  as  follows : 
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*'t860.  BowliDg  GreeD.  Ey..  September  S4,  1807. 

**ODe  hundred  and  twenty  days  after  date  we  promise  to  pay  to  the  order 
of  the  Warren  Deposit  Bank  $860,  value  reoeived,  negotiable  and  payable 
at  Warren  Deposit  Bank  without  defalcation. 

(Signed)    *'MATTIE  E.  HAYS. 
*'F.  L.  HAYS, 
*'M.  J.  HAYS." 

The  facts  as  to  the  creation  and  payment  of  this  debt  are  not  disputed,  and 
are  as  follows :  Forrest  L.  Hays  desired  to  borrow  $850  from  the  bank,  and 
offered  his  mother  and  his  brother,  M.  J.  Hays,  as  his  sureties.  The  presi- 
dent of  the  bank  knowing  his  mother  to  be  a  married  woman,  told  the  eon 
that  he  could  not  take  her  as  surety,  because,  under  the  stotute,  she  could 
not  bind  herself  in  that  capacity,  but  that  he  would  make  the  note  with  the 
mother  as  principal,  and  the  sons  as  sureties;  and  the  matter  was  arranged 
in  this  way.  The  note  was  discounted,  the  proceeds  placed  to  the  credit  of 
Mattie  £.  Hays,  and  she  was  required  to  go  through  the  routine  of  giTing 
Forrest  L.  Hays  her  check  therefor.  As  a  matter  of  fact,  however,  the  bank, 
did  not  know  Mattie  £.  Hays  in  the  transaction,  and  had  no  communioa- 
tion  with  her  on  the  subject  of  the  indebtedness;  she  lived  some  fourteen 
miles  away,  and  the  terms  of  the  contract  were  arranged  through  the  soDr 
it  being  assumed  that  as  her  name  was  signed  first  on  the  note,  therefore 
she  was  piinoipal;  in  fact,  however,  the  debt,  really  and  technically,  was^ 
that  of  Forrest  L.  Hays.  After  this  note  became  due,  and  the  bank  com- 
menced  to  urge  its  payment.  Forrest  L.  Hays  borrowed  $300  from  tbfr 
Farmers  Bank  of  Smith's  Grove,  executed  and  delivered  simultaneously 
with  the  creation  of  this  debt  a  mortgage  on  his  stock  of,  goods  to  secure  bis 
sureties  on  the  note  from  loss  by  reason  of  their  suretyship,  and  with  tbe- 
Bum  thus  borrowed,  together  with  $40  taken  out  of  his  business,  he  paid  olf 
and  discharged  the  balance  due  on  his  note  held  by  the  Warren  Deposit 
Bank.  On  the  same  day,  February  21,  1898,  he  filed  a  general  assignment 
of  all  hl»  property  in  the  county  clerk's  office  of  Warren  county. 

The  evidence  shows  without  doubt  that  the  note  to  the  Warren  Deposit 
Bank  was  a  debt  of  Forrest  L.  Hays,  and  was  known  to  be  so  by  the  bank; 
the  signing  by  the  mother,  M.  £.  Hays,  of  the  note  first,  and  placing  the 
proceeds  to  her  credit,  was  a  mere  technical  arrangement  to  avoid  the  efTect 
of  the  statute  prohibiting  married  women  binding  themselves  as  sureties, 
and  we  have  said,  in  the  case  of  Grumbaugh  v.  Postell,  20  Ky.  Law  Bep., 
1866,  that ''in  transactions  of  this  kind  the  courts  must  look  to  the  sub- 
stance; and  whatsoever  the  parties  themselves  may  designate  or  name  tbe^ 
undertaking  of  the  wife,  if  in  fact  it  be  an  attempted  assumption  by  ber  of 
the  debt  of  another,  she  must  be  held  not  liable  unless  she  binds  herself  in  the 
statutory  mode.  Any  other  course  will  speedily  result  in  a  nullification  of 
the  statute." 

In  the  oase  cited  the  wife  undertook  to  bind  herself  as  principal  in  iden- 
tically the  manner  adopted  in  the  case  at  bar.  But  we  are  not  forced  to  rely 
upon  the  principle  enunciated  in  the  foregoing  case.  As  to  the  bank,  all  of 
the  parties,  on  the  face  of  the  note,  were  principals.  It  was  a  joint  under- 
taking of  all  three  to  pay  the  debt.  We  need  not  examine  the  question  a» 
to  who,  among  themselves,  was  principal  and  who  was  surety.    As  to  For- 
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vest  L.  Hays,  the  debt  was  his,  and  he  was  legally  bound  to  pay  it.  This 
being  true,  the  bank  was  his  creditor,  and  if  he  paid  it  the  debt,  knowing 
himself  to  be  insolvent  at  the  time,  with  the  fraudalent  intent  to  prefer  it 
to  the  exclusion,  in  whole  or  in  part,  of  his  other  creditors,  then  the  trans- 
action is  within  the  denunciation  of  the  statute.  There  can  be  no  doubt 
that  Forrest  L.  Hays  was  insolvent  at  the  time  he  made  the  payment  to  the 
•bank,  and  that  he  was  well  aware  of  that  fact.  This  needfi  no  further  evi- 
dence than  the  fact  that  his  assignment,  and  the  payment  in  question,  wero 
made  on  the  same  day.  Nor  do  we  think  that  there  can  be  any  reasonable 
doDbt  that  the  payment  to  the  bank  was  made  for  the  fraudulent  purpose  of 
preferring  it  over  his  other  creditors.  By  making  this  payment,  he  relieved 
his  mother  and  his  brother  from  liability,  and,  in  order  to  make  the  pay- 
ment necessary  to  .afford  them  this  relief,  he  mortgaged  his  stock  of  goods 
to  obtain  the  money.  The  praotical  result  of  the  whole  transaction  was 
this:  The  stock  of  goods  which  constituted  all  the  property  owned  by  the 
bankrupt,  and  to  which  his  creditors  could  look  for  payment,  was  absorbed 
to  pay  the  bank  a  debt  which  he  owed  jointly  with  his  mother  and  brother. 
If  this  arrangement  is  allowed  to  stand,  the  other  creditors  wili  get  nothing. 
We  are  of  opinion  that  the  transaction  comes  within  the  very  letter,  as  well 
•as  the  spirit,  of  the  statute,  and  should  have*  been  so  held  by  the  chancellor. 
Wherefore,  the  judgment  is  reversed  for  proceedings  consistent  herewith. 
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(Filed  November  16,  1904—Not  to  be  reported.) 

Deeds— Trustee— Reference  to  other  deeds— Purpose— Effect— Where  a  deed 
is  made  by  a  trustee  who  is  invested  with  the  legal  title  to  the  property  con- 
veyed, such  title  is  not  affected  by  a  reference  therein  to  a  former  deed  in 
which  said  property  was  not  included,  the  purpose  of  the  reference  being  to 
Incorporate  into  the  latter  deed  the  language  employed  in  the  deed  referred 
^  creating  the  trust  and  providing  how  it  should  be  executed,  instead  of 
rewriting  such  provisions  in  the  deed  then  being  prepared. 

Peter  &  Newcomb  for  appellant. 

Bodley,  Baskin  &  Flexner  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Paynter. 

This  suit  was  instituted  for  specific  performance.  The  appellee,  as  trus- 
"tee,  sold  the  appellant  a  lot  in  the  city  of  Louisville  for  an  agreed  price. 
He  was  willing  to  take  and  pay  for  it.  if  the  title  was  good.  The  question 
Involves  the  interpretation  of  certain  deeds.  The  lot  is  embraced  in  the 
<leed  which  William  Preston  Johnston  and  others,  on  November  10,  1887, 
made  to  the  appellee,  Robinson,  as  trustee.  A  provision  of  that  deed  is  as 
follows:  *'To  have  and  to  hold  to  the  said  Geo.  A.  Robinson,  in  fee  simple 
forever,  but  for  the  uses  and  upon  the  trusts  set  forth,  declared  and  created 
t)y  and  in  a  deed  from  Henrietta  P.  Johnston  to  Wm.  Preston  and  Wm. 
Cornwall,  dated  May  80,  1866,  *  *  *  which  said  conveyance  is  hereby 
specially  referred  to  and  made  part  hereof  as  if  th «  same  were  copied  word 
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for  word  herein,  and  with  all  the  rights  and  powers  In  relation  to  propertf 
herein  conveyed,  subject  to  the  same  Ihnitatlons  and  trusts  whloh  goTero, 
control  or  affect  the  property  conveyed  and  settled  In  the  deed  of  trust  afore- 
Bald  from  Henrietta  P.  Johnston  to  Wm.  Preston  and  Wm.  Cornwall,  the 
said  Geo.  A.  Robinson,  party  of  the  third  part,  being  the  successor  to  the  said 
Wm.  Preston  and  Wm.  Cornwall,  as  evidenced  by  deed  from  said  Preston 
and  Cornwall  to  said  Geo.  A.  Robinson,  dated  November  12,  1866;   •   •  * 

and  also  by  further  deed  between  said  same  parties,  dated  January  SO,  188T.'* 
*    «    • 

The  deed  of  May  SO,  1866,  which  Henrietta  F.  Johnston  executed  to  Wil- 
liam Preston  and  William  Cornwall  contains  the  following  provision  :  "Thai 
the  said  trustee  shall  hold  the  said  property  to  the  use  of  William  Preston^ 
Johnson  and  the  rents,  issues  and  profits  thereof  to  his  use  during  the  teim 
of  his  natural  life,  but  that  the  said  William  shall  not  have  any  right  or 
power  to  assign,  charge  or  appoint  the  same  by  way  of  anticipation,  but  that 
'  the  same  shall  only  be  paid  over  by  the  trustees  to  the  said  William  P.  John- 
ston, after  the  same  shall  have  accrued  and  been  received,  and  that  the  re- 
oeipt  of  the  said  William  therefor  after  the  same  shall  have  been  received 
shall  be  the  only  proper  and  sufQclent  acquittance  therefor,  and  in  like  man- 
ner the  said  trustees  shall  hold  the  said  property  and  the  rents,  issues  and 
profits  thereof,  after  the  death  of  the  said  William  P.  Johnston,  to  the  nse* 
and  for  the  support  and  maintenance  of  his  wife,  Rosa  Duncan  Johnston,  eo 
long  as  she  may  remain  a  widow  (or  if  she  should  again  many  and  after- 
wards become  a  widow);  but  she  shall  not  have  any  right  or  power  to  aeslgn, 
charge  or  appoint  the  same  by  way  of  anticipation,  but  shall  only  receive 
the  said  rents,  issues  and  profits,  after  the  same  shall  have  accrued,  and  ber 
receipt  under  her  own   proper  hands  shall  be  the  only  proper  receipt  and 
voucher  to  the  trustees  for  so  much  as  may  be  in  their  hands  after  the  sam» 
shall  have  accrued ;  that  the  said  trustees,  the  survivor  or  successor  of  them, 
shall  hold  the  said  property  after  the  expiration  of  the  life  estates  created  to 
William  and  Rosa  Johnston  in  the  first  trust  mentioned  to  the  use  of  such 
child  or  children  or  descendants  of  William  Preston  Johnston,  living  at  the 
time  of  his  death.  In  such  manner,  and  in  such  portions  and  upon  such  lim- 
itations, conditions  and  provisos,  as  the  said  William  P.  Johnston  may  by 
deed  made  in  his  lifetime  to  appoint  and  create  said  estates,  or  by  will,  or 
writing,  or  appointment  in  the  nature  of  a  will,  may  direct,  limit,  declare 
or  appoint,  and  in  default  of  such  deed  or  will  by  William  P.  Johnston,  to 
appoint  said  uses,  then  upon  trust  that  the  trustees  will  hold  the  said  prop- 
erty for  the  use  of  the  heirs  at  law  of  William  Preston  Johnston,  provided 
that  if  the  said  William  should  undertake  to  appoint  said  uses  by  deed  in 
his  lifetime,  then  that  the  consent  and  joinder  of  the  trustees  thereto,  or  of 
the  survivor,  shall  be  necessary  to  the  said  deed,  and  to  make  same  valid  and 
effectual;  but  no  such  consent  shall  be  necessary  to  any  appointment  which 
may  be  made  by  will  or  writing  in  the  nature  of  will,  by  the  said  William 
P.  Johnston." 

The  lot  sold  the  appellant  is  not  embraced  in  the  latter  deed.  As  stated 
in  the  deed  to  the  appellee,  Robinson,  he  was  the  successor  to  the  trustees, 
William  Preston  and  William  Cornwall,  named  as  trustees  in  the  deed  of 
May  SO,  1866.    By  a  proceeding  in  the  Jefferson  Circuit  Court  the  trust  wa» 
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adjudged  to  be  termhiated,  aod  whioh  authorized  a  oonveyanoe  of  the  prop- 
erty to  the  Ave  ohildren  of  William  Preston  Johnston.  On  November  8,  ISfiS^ 
William  Preston  Johnston,  his  second  wife,  Henrietta  P.  Johnston,  Geo.  A. 
Robinson  and  the  children  of  Willittm  Preston  Johnston  and  the  husbands 
of  those  who  had  married  conveyed  the  property  to  the  children  of  William 
Preston  Johnston.  On  December  3,  1903,  the  ohildren  of  William  Preston 
Johnston  conveyed  the  property,  including  the  lot  here  in  question,  to  John 
G.  Doolan,  and  on  January  26,  1004,  he  conveyed  the  property  to  Geo.  A. 
Robinson  in  trust  for  Rosa  Duncan  Johnston,  Margaret  J.  Sharp  and  others. 
This  deed  empowered  Robinson,  as  trustee,  to  sell  the  land  and  provided 
that  the  purchaser  was  not  required  to  look  to  the  application  of  the  pur- 
chase money. 

It  has  been  suggested  that  the  conveyance  of  November  8,  1898,  was  not 
valid,  because  William  Preston  and  William  Cornwall,  who  were  trustees 
under  the  deed  of  May  80,  1866,  di(l  not  join  in  that  conveyance.  The  lot 
sold  appellant  was  not  embraced  in  the  conveyance  to  Preston  and  Cornwall 
as  trustees.  They  were  not  designated  as  trustees  in  the  deed  which  was 
made  to  Geo.  A.  Robinson,  as  trustee,  on  November  10,  1887,  but  on  the 
contrary,  it  was  recited  therein  that  Robinson  was  their  successor  as  trus- 
tee. The  only  purpose  for  referring  to  the  deed  by  which  they  were  made 
trustees  was  to  incorporate  into  it  the  language  there  employed  creating  the 
trust  and  providing  how  it  should  be  executed,  and  to  fix  the  rights  of  Wil- 
liam Preston  Johnston  and  his  children  to  the  property  conveyed.  The 
draftsman  seems  to  have  thought  that  it  was  an  easier  way  to  define  the 
powers  of  the  trustee  and  fix  the  rights  of  the  beneficiaries  by  referring  to 
the  other  deed  than  to  rewrite  its  provisions  in  the  deed  he  was  then  pre- 
X>aring.  It  is  perfectly  manifest  that  it  was  not  intended  that  William 
Preston  and  William  Cornwall  should  be  invested  witb  a  trust  which  was 
expressly  conferred  upon  Geo.  A.  Robinson.  William  Preston  Johnston  and 
Geo.  A.  Robinson,  as  trustee,  vested  the  children  of  William  Preston  John- 
ston with  the  title  to  the  property.  In  doing  this  William  Preston  Johnston 
exercised  the  power  of  appointment  by  deed  which  had  been  vested  in  him. 
We  are  of  the  opinion  that  the  appellant,  Koch,  gets  a  good  title  by  the  deed 
tendered. 

The  judgment  is  afiirmed. 


COSTIGAN,  &c.  V.  TRUESDELL,  &c. 

COVINGTON,  &c.  V.  SAME. 

(Filed  November  16,  1904.) 

1.  Judicial  sale— Real  estate — Inadequacy  of  price— This  court  has  repeat- 
edly held  that  a  mere  inadequacy  of  price  is  not  sufficient  to  set  aside  a 
judicial  sale. 

2.  Confirmation— Power  of  court — Except  upon  the  grounds  stated  in  sec- 
tion 618,  Civil  Code,  this  court  is  without  power  to  set  aside  a  sale  after  it 
has  been  confirmed. 

8.  Appraised  value— Redemption— Limitation— Where  land  sold  at  public 
Bale  failed  to  bring  two-thirds  of  its  appraised  value,  and  the  equity  of  re^ 
demption  was  ordered  to  be  sold,  but  the  order  was  not  executed,  the  fail- 
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mre  to  execute  the  order  until  after  the  expiration  of  a  year  from  the  ale 
•did  not  prevent  the  termination  of  the  statutory  right  to  redeem. 

4.  Bights  of  owner— The  owners  of  property  sold  at  public  sale  are  entitled 
4o  its  use  until  the  time  of  redemption  expiree,  or  until  it  is  placed  hy  the 
^ourt  in  the  hands  of  a  reoeiver. 

Louis  Beuscher  and  C.  L.  Baisen,  Jr.,  for  appellant,  M.  J.  Costigan. 

Edward  A.  Bruton  for  appellant  Covington. 

JBamsey  Washington  and  Geo.  Washington  for  appellees. 

i\ppeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

r  This  action  was  instituted  to  settle  the  estate  of  Anna  W.  Covington,  and 
there  being  but  little  personal  property,  it  was  necpssary  to  sell  real  estate. 
A  building  association  held  a  mortgage  on  the  real  estate  and  there  were 
«ome  other  creditors,  including  Coetigaii,  who  did  not  have  a  lien  upon  it 
The  court  ordered  it  sold  to  satisfy  the  debts,  and  it  was  sold  for  that  par- 
pose  on  February  4,  1908,  and   it  was  purchased  at  the  commissioner's  sale 
tiy  the  appellee,  Trnesdell,  at  less  than   two -thirds  of  its  appraised  value. 
On  February  14,  1903,  the  sale  was  confirmed.    The  proceeds  of  the  sale  only 
paid  the  mortgage  creditor  and  costs  of  the  suit,  leaving  the  demands  of  the 
•other  creditors  unsatisfied.     On  March  38,  1903,  the  court  ordered  the  equity 
of  redemption  sold,  but  for  some  reason  not  appearing  in  the  record  that 
order  was  never  executed.    In  November,  1903,  W.  Q.  Wagenlander  filed  a 
jwtition  asking  to  be  made  a  party  to  the  action,  claiming  he  had  a  debt  of 
^fdO  against  the  estate  secured  by  mortgage  on  the  real  estate.     He  seems  to 
bave  abandoned  his  claim,  as  he  took  no  further  steps  to  enforce  it,  and  be 
Is  not  here  complaining,  so  the  questions  here  for  review  are  not  affected  by 
the  alleged  claim  of  Wagenlander.     On  February  2,  1904,  two  days  before 
the  time  for  the  redemption  of  the  land  expired,  the  appellant,  Costigan, 
.filed  what  is  denominated  as  an   answer  and   cross  petition,  by  which  be 
nought  to  set  aside  the  sale  to  Truesdell,  claiming  the  land  had  been  sold 
^or  a  grossly  inadequate  price.     After  the  expiration  of  the  time  for  redemp- 
tion Costigan  filed  an  amended  answer  and  cross  petition,  in  which  he  aTen 
4iiat  if  the  property  is  resold  he  would  pay  $660  for  it. 

This  court  has  repeatedly  held  that  a  mere  inadequacy  of  price  is  not  suffi- 
cient to  set  aside  a  sale.  If  it  had  been  a  good  ground  for  setting  aside  the 
sale  the  question  was  raised  too  late,  as  the  sale  had  been  confirmed  monthfl 
t)efore.  Except  upon  the  grounds  stated  in  section  618,  Civil  Code  of  Pfsg- 
<lce,  the  court  was  without  power  to  set  aside  the  sale  after  it  had  been  ood- 
ifirmed.  (Thompson  v.  Brownlie,  26  Ky.  Law  Bep.,  623;  Carpenter  v. 
:Strotber,  16  B.  M.,  295;  Tocum  v.  Foreman,  14  Bush,  494;  Megowan  v. 
I>ennebaker,  &c.,  3  Met.,  602;  Dawson  v.  Litsey,  10  Bush,  411;  Klnkald  t. 
TTutt,  88  Ky.,  892;  Bean,  &c.  v.  Haffendorfer,  84  Ky.,  685.)  The  fact  that 
Wagenlander  was  not  made  a  party  does  not  alter  the  case.  (Thompson  ▼. 
JBrownlie. )  Besides,  he  did  not  establish  his  claim;  it  may  not  have  existed 
in  law.  After  the  sale  to  Truesdell  the  equity  of  redemption  could  hare 
lieen  sold  and  the  oourt  so  ordered.  It  was  not  sold,  and  the  failure  to  eie- 
cute  the  order  could  not  prevent  the  termination  of  the  statutory  right  to 
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mdeem.  It  only  existed  for  one  year  after  the  sale,  and  during  that  time 
(here  was  not  e^en  an  offer  to  redeem.  (Bethel  y.  Smith,  88  Ky.,  84. )  It  is 
averred  in  the  amended  answer  that  Trneedell  took  posseseion  of  the  prop- 
erty after  his  purchase,  and  that  the  value  of  the  rents  was  $12  per  month. 
If  he  did  so  befoie  the  expiration  of  the  time  for  redemption,  he  is  liable  to 
the  owners  for  the  rents.  That  question  can  not  be  determined  in  this  action, 
because  the  court  did  not  place  the  property  in  the  hands  of  its  receiver  and 
the  owners  were  entitled  to  enjoy  the  use  of  th^  property  until  the  court  did 
ao  or  until  the  time  for  redemption  expired.  The  rents  were  not  assets  of 
the  estate,  but  a  claim  in  favor  of  husband  and  heirs  at  law  of  the  decedent. 
The  appellant,  Gostigan,  slept  on  his  rights  and  thus  failed  to  collect  his 
«lalm. 
The  judgment  is  afSrmed. 
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(Filed  November  16,  1904.) 

Deed— Father  to  son— To  take  effect  at  grantor's  death— Construction— On 

October  11,  IfiOl,  John  Hunt  and  wife,  by  deed  duly  recorded,  for  love  and 

affection   conveyed  to  their  son,  F.  M.  Hunt,  their  home  farm,  in  which 

<leed  was  this  clause:    "This  deed  is  not  to  take  effect  until  the  death  of 

John  Hunt  and  his  wife,  S.  E.  Hunt."    John  Hunt,  upon  the  death  of  his 

wife,  remarried,  and  brought  suit  against  his  sun,  claiming  that  said  deed 

was  testamentary  and  passed  no  present  interest  in  the  land.  Held— That  while 

the  deed  contains  the  words  that  it  is  not  to  take  effect  until  the  death  of 

the  grantors,  it  also  contains  these  words:  '*Do  hereby  sell  and  convey," 

^'to  have  and  to  hold"  and  "said  party  of  the  first  part  hereby  covenants 

with  the  said  party  of  the  second  part  that  he  will  warrant  the  title  hereby 

•oonveyed. "    These  words  aptly  convey  a  present  estate,  and  as  it  is  clear 

that  as  to  S.  E.  Hunt  only  the  enjoyment  of  the  land  was  postponed  until 

her  death,  we  conclude  that  in  giving  effect  to  all  parts  of  the   deed  the 

li^rantee  takes  a  present  estate,  vesting  at  the  time  of  the  delivery  of  the 

deed,  but  taking  effect  in  possession  at  the  death  of  the  father  and  mother. 

F.  W.  Stowers  and  Boscoe  Yanover  for  appellant. 

T^ork  &  York  for  appellee. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  October  11,  1901,  John  Hunt  and  wife,  S.  E.  Hunt,  signed  and  ac- 
knowledged a  deed  to  their  son,  F.  M.  Hunt,  for  their  home  place  on  which 
they  resided.  The  deed  was  duly  recorded  and  after  this  the  mother,  S.  £. 
fitiDt,  died,  and  the  father  married  a  second  time.  The  son  and  his  family 
then  moved  out  of  the  home  place  to  a  tract  of  land  which  the  son  had  bought, 
and  the  father  and  his  second  wife  remained  on  the  home  place.  The  father 
was  selling  the  timber  off  the  place  and  the  son  set  up  claim  to  the  timber. 
TThe  father  then  brought  this  suit,  alleging  that  the  deed  made  on  October 
11,  1901,  was  testamentary  in  character,  passing  no  present  interest  in  the 
property  to  F.  M.  Hunt,  and  praying  that  it  be  adjudged  a  will,  and  that 
be  he  quieted  in  his  title  to  the  property.  On  final  hearing  the  court  dis- 
mfflsed  the  petition,  and  the  father  appeals. 
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The  proof  shows  that  the  father  has  another  son  to  whom  he  made  a  elm- 
liar  deed  for  another  tract  of  land,  and  that  he  has  not  disturbed  that  son  in 
his  tract.  It  also  shows  that  the  father  has  two  other  tracts  of  land  and 
some  $5,000  In  money,  and  that  at  the  time  the  deed  was  made  be  oontem* 
plated  turning  over  the  place  to  the  son.  The  son  cleared  some  of  the  land 
after  the  deed  was  made,  and  cultivated  it  with  the  father*E  aoqulesoenoe. 
The  father  also  then  declared  that  it  was  the  son's  land.  But  as  a  matter 
of  fact  the  father  remained  on  the  plaoe  all  the  time  and  his  rii^hte  must  he 
determined  from  the  deed,  which  Is  in  these  words:  **Thi8  deed  of  oonyey- 
anoe,  made  and  entered  into  this  11th  day  of  October,  1901,  between  John 
Hunt  and  S.  E.  Hunt,  parties  of  the  first  part,  and  F.  M.  Hunt,  party  of 
the  second  part,  Wltnesseth :  That  the  said  parties  of  the  first  part,  for  and  in 
consideration  of  the  sum  of  love  and  affection,  this  deed  is  not  to  take  effeot 
until  the  death  of  the  said  John  Hunt  and  S.  E.  Hunt,  do  hereby  sell  and 
convey  to  the  party  of  the  second  part,  his  heirs  and  assigns,  the  following 
described  property,  to  wit :  A  certain  parcel  or  tract  of  land  (here  follows 
description),  to  have  and  to  hold  the  same,  together  with  all  the  appur- 
tenances thereunto  belonging  unto  the  party  of  the  second  part,  his  heirs 
and  assigns  forever.  And  said  party  of  the  first  part  hereby  covenants  with 
the  said  party  of  the  second  part  that  he  will  warrant  the  title  hereby  con- 
veyed unto  the  said  party  of  the  second  part  and  to  his  heirs  and  assigns 
forever.  *  * 

It  is  insisted  for  appellant  that  by  reason  of  the  words  ''this  deed  is  not 
to  take  effeot  until  the  death  of  said  John  Hunt  and   S.  £.  Hunt,"  the 
paper,  though   in  form  a  deed,  is  testamentary  in  character,  and  revocable 
by  the  father  in   his  lifetime.     It  is  insisted  foi   the  son  that  these  words, 
when  taken  in  connection  with  the  other  parts  of  the  deed,  merely  retain  a 
life  estate  in  the  father  and  mother.     In  other  words,  that  the  land  is  con- 
veyed to  the  son,  and  some  effect  must  be  given  to  the  other  clauses  of  the 
deei.     The  question  is  one  upon  which  there  is  an  irreconcilable  conflict  of 
authority.    Thus   in   Lnuck  v.  Logan,  46  )^.  Va.,   S51,  the  deed  contained 
these  words:  "Thie  deed  shall  take  and   be  in  full  force  and  effect  inime- 
diately  after  the  said  William  Logan  shall  depart  this  life,  and  not  sooner." 
It  was  held  a  good  deed,  reserving  a  life  estate  in  the  grantor.     So  in  Wilson 
V.  Carrioo,  140  Ind.,  5H3,  the  words  of   the  deed  were:  **To  he  of  no  effect 
until  after  death  of  grantor,  and  then  to  be  in  full  force.*'    The  Instrument 
was  held  valid  us  a  deed.     The  same  ruling  was  made  in   Shackleton  v. 
Sebree,  86  HI.,  616,  where  the  words  were:    ''This  deed  not  to  take  effect 
until  after  my  decease— not;  to  be  re 3onled  until  after  ray  decease;"  so  in 
Wyraan  v   Brown,  50  Me.,  1S9,  where  the  words  were:    "Not  to  take  effect 
during  my  lifetime,  and  to  take  effect  and  be  in  force  after  my  death;"  so 
in  West  v.  Wrig^^t,  116  Ga.,  277.  where  the  words  were:  "This  deed  to  take 
effect   at   my  death;"  so   In  Abney  v.  Moore,  106  Ala.,  131,  where  the  words 
were:  "This  conveyance  ia  not  to  take  effect  until  after  my  death,  and,  after 
my  death,  the  title  to  the  foregoing  lands  is  to  vest  immediately  in  my  said 
children;"  so  in  Bunch  v.  Nicks,  60  Ark.,  867,  where  the  words  were:  "And 
the  deed  shall  go  into  full  force  and  effect  at  my  death.*'    (Latimer  v.  Lati- 
mer, 174  111.,  418;  Abbott  v.  Holloway,  72  Me.,  898;  Owen  v.  Williams,  114 
nd.,  179;  Wynn  v.  Wynn,  112  Ga.,  214;  Brice  v.  Sheffield,  118  Ga.,  128.)   In 
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these  States  the  rule  followed  rests  on  the  ground  that  as  the  instrument 
contains  words  of  present  grant,  covenant  of  warranty  and  the  like,  and  ia 
anthentioated  or  acknowledged  as  a  deed,  some  foroe  must  be  given  all  the 
parts  of  the  instrument,  and  such  a  construction  must  be  given  to  it  as  will 
make  the  instrument  effective,  mther  than  one  that  would  deny  it  any 
operation;  and,  therefore,  the  words  that  the  instrument  is  not  to  take  effect 
until  the  death  of  the  grantor  must  be  construed  as  a  clumsy  way  of  ex- 
pressing that  the  deed  is  not  to  take  effect  in  possession  or  in  the  enjoyment 
of  the  property  until  the  grantor's  death. 

On  the  other  hand,  in  Pinkham  v.  Pinkham,  66  Neb.,  729,  the  deed  con- 
tained these  words:  *'This  deed  is  to  take  effect  and  be  in  full  foroe  from 
nd  after  my  death,"  and  it  was  held  that  no  present  interest  passed  by  th» 
grant  The  same  ruling  was  .made  in  Turner  v.  Scott,  61  Pa.  St.,  126, 
where  the  words  were:  "This  conveyance  is  in  no  way  to  take  effect  until 
after  the  decease  of  the  grontor;"  so  in  Armstrong  v.  Armstrong,  4  Baxt. 
(Tenn.),  867,  where  the  words  were:  *^This  conveyance  to  have  effect  from 
and  after  my  death;"  so  in  Leaver  v.  Gaus,  68  la.,  814,  where  the  worda 
were:  **To  commence  after  the  death  of  both  the  said  grantors;"  also  the 
following:  * 'It  is  hereby  understood  and  agreed  between  the  grantors  and 
the  grantee  that  the  grantee  shall  have  no  interest  in  the  said  premises  aa 
long  as  the  said  grantors,  or  either  of  them,  shall  live,  and  that  after  the 
death  of  both  the  said  grantors  the  grantee  shall  have  and  hold  the  prem- 
ises by  fee-simple  title;"  so  in  Murphy  v.  Gabert,  166  Mo.,  596,  where  the 
words  were:  **The  intention  of  this  instrument  of  writing  is  such  that  Mrs. 
Ann  Ellison  relinquishes  her  entire  right  at  her  death,  then  this  deed  is  to 
immediately  come  into  effect,  but  not  until  then."  (Coulter v.  Shelmadine» 
904  Pa.,  120;  Horn  v.  Broyles,  Tenn.,  63  S.  W.,  297;  Griffin  v.  Mc- 
intosh, Mo.,  76  S.  W.,  676;  Hazelton  v.  Reed,  46  Kan.,  78;  Bigley  v. 
Souvey,  46  Mich.,  286;  Carlton  v.  Cameron,  64  Tex.,  73.)  There  are  in  Ala- 
bama and  Georgia  some  older  cases  following  this  rule,  but  they  seem  ta 
have  been  disregarded  by  the  courts  in  the  later  oases.  In  Reynolds  v.  Mo- 
Farland,  10  Ky.  Law  Rep.,  972,  this  court  had  before  it  a  deed  containing^ 
these  words:  ''This  deed  is  not  to  take  effect  until  after  the  death  of  myself 
and  the  death  of  my  wife,  Cynthia  Reynolds,  and  at  her  death  then  this 
deed  is  to  be  in  effect."  The  grantor  died,  the  grantee  conveyed  the  land  to 
William  Reynolds,  who  made  a  mortgage  on  it;  the  mortgagee  sued  to  fore- 
close his  lien  and  Cynthia  Reynolds  claimed  a  life  estate  in  the  land.  It 
was  held  that  Ehe  was  entitled  to  a  life  estate  in  the  land  and  not  to  dower 
only.  In  Phillips  v.  Thomas  Lumber  Co.,  94  Ky..  445,  the  deed  which  was 
made  by  Jesse  Phillips  and  his  wife,  Vicey  E.  Phillips,  contained  this 
clause:  **Thi8  land  is  deeded  to  Vicey  E.  Phillips  during  her  life,  and  she  ia 
to  live  on  and  have  control  until  her  death,  and  at  the  time  of  her  death  it 
is  to  go  to  and  belong  to  John  Phillips,  eon  of  William  PhillipR,  deceased, 
and  his  heirs  forev^.  This  deed  is  not  to  take  effect  until  the  death  of  Jesse 
Phillips,  and  Jesse  Phillips  is  to  have  and  keep  full  possession  of  said  farm 
dnring  his  life  and  to  have  all  proceeds  of  said  farm  until  his  death." 

The  court  held  the  deed  good  as  passing  a  present  interest  on  the  ground 
that,  taking  all  the  instrument  together,  it  showed  just  what  Jesse  Phillips 
retained  and  was  to  have.  Referring  to  the  cases  above  cited,  the  court  said : 
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'''The  language  used  maat  flz  the  intereet  of  the  grantee  and  determiiie 
whether  the  instrument  is  a  deed  or  merely  testamentary  in  its  character. 
The  fundamental  rule  in  the  construction  of  both  wills  and  deeds  is  to  give 
•effect  to  the  intention  of  the  party  executing  the  instrument,  and  this  is  to 
i>e  arrived  at  by  the  language  used  as  found  in  the  entire  writing." 

The  question  was  again  presented  in  Rawlings  ▼.  McRoberts,  05  Ky.,  346, 
where  the  deed  contained  in  the  first  part  of  it  this  recital:  " Whereas, 
^  *  *  said  Rawlings  desires  to  make  a  distribution  of  his  estate  to  take 
effect,  however,  and  to  go  into  effect,  on  and  after  death."  It  also  contained 
in  the  concluding  part  of  it  these  words:  "This  conveyance  is  put  to  record, 
but  not  to  take  effect  so  as  to  give  possession  until  after  my  death,  at  which 
time  they  are  to  divide  the  same  as  they  see  fit  and  proper."  It  was  held 
that  some  effect  must  be  given  to  the  form  of  the  writing  as  showing  the  in- 
tention of  the  grantor  to  make  an  ordinary  deed,  and  that,  on  the  whole  in- 
strument, only  possession  was  postponed  until  the  death  of  the  grantor.  In 
the  subsequent  case  of  Ward  v.  Ward,  104  Ky.,  867,  a  paper,  which  was 
offered  for  probate  as  a  will,  and  was  in  the  form  of  a  will,  was  rejected 
because  the  estate  vested  for  a  valuable  consideration  during  the  maker's 
lifetime. 

The  rule  is,  that  the  court  will,  if  possible,  so  construe  an  instrument  as 
to  give  it  effect,  and  that  a  construction  of  an  instrument  which  would  de- 
prive it  of  any  effect  will  not  be  adopted  if  it  can  reasonably  be  avoided.  In 
the  case  before  us  the  paper  is  authenticated  as  a  deed.  It  is  not  authentl- 
•cated  as  a  will,  and,  therefore,  can  not  be  probated  as  a  testamentary  paper. 
An  instrument  to  be  good  as  a  will  must  take  effect  at  the  maker's  death. 
But  this  paper,  if  we  construe  it  literally,  does  not  take  effect  until  the 
death  of  both  John  Hunt  and  his.  wife,  S.  E.  Hunt.  If  .Tohn  Hunt  had 
died,  the  estate,  under  the  literal  reading  of  the  words:  "This  deed  is  not 
to  take  effect  until  the  death  of  said  John  Hunt  and  S.  E.  Hunt."  would 
not  vest  in  F.  M.  Hunt  until  the  death  of  S.  £.  Hunt.  The  paper,  there- 
fore, if  we  enforce  these  words  literally,  can  have  no  force  as  a  deed  because 
not  taking  effect  in  the  lifetime  of  John  Hunt,  and  no  force  as  a  testament- 
ary paper  beoaase  not  taking  effect  at  his  death.  The  title  to  the  property 
was  in  John  Hunt.  If  John  Hunt  had  died,  under  the  case  of  Reynolds  v. 
McFarland,  above  cited,  S.  E.  Hunt  would  have  been  entitled  to  a  life  estate 
in  the  land.  It  was  the  home  place  of  the  old  people,  and  as  to  S.  E.  HuDt 
plainly  there  was  no  purpose  to  vest  in  her  a  greater  estate,  but  only  to  pre- 
serve to  her  use  her  old  home  as  long  as  she  lived.  Only  the  enjoyment  of 
the  place  by  the  grantee  was  postponed  to  her  death.  But  the  language  of 
the  deed  as  to  her  and  her  husband  is  exactly  the  same,  and  no  greater  effect 
can  be  adjudged  the  same  words  as  to  him  than  as  to  her.  The  object  of  all 
•construction  is  to  arrive  at  the  intention  of  the  maker  of  the  instrnmeDt 
In  doing  this,  all  parts  of  the  instrument  must  be  oonsideied,  and  in  a  deed, 
in  oaee  of  doubt,  it  must  be  resolved  against  the  grantor,'  for  he  selects  his 
own  language.  While  the  instrument  in  question  contains  the  words  that  it 
is  not  to  take  effect  until  the  death  of  the  grantors,  it  also  contains  ibe 
words:  "Do  hereby  sell  and  oonvey,"  "to  have  and  to  hold, "  and  "said 
party  of  the  first  part  hereby  covenants  with  the  said  parky  of  the  second  part 
that  he  will  warrant  the  title  hereby  conveyed."    These  words  aptly  convey 


i 


GALLOWAY  V.  BBADBUBN.  977 

a  present  estate,  and  it  is  not  presumed  that  one  part  of  the  deed  was  in- 
tended to  conflict  with  another.  As  it  is  clear  that  as  to  S.  £.  Hunt  only 
the  enjoyment  of  the  property  was  postponed  until  her  death,  we  conclude 
that,  giving  some  effect  to  all  parts  of  the  deed,  its  proper  construction  ia 
that  the  grantee  takes  a  present  estate  vesting  at  the  time  of  its  delivery,, 
hut  taking  eiTect  in  possession  at  the  death  of  the  father  and  mother. 
Judgment  affirmed. 


GALLOWAY  v.  BRADBURN. 
(Filed  November  16.  1904. ) 

1.  Election  contest— Filing  appeal  hond— Sufficiency— In  an  appeal  to  tb^ 
Court  of  Appeals  from  a  judgment  of  a  circuit  court  in  an  election  contest 
an  appeal  bond  reciting  that  * 'appellant  will  pay  to' appellee  all  costs  and 
damages  that  may  be  adjudged  against  the  appellant  on  the  appeal,  and  also 
that  they  will  satisfy  and  perform  said  judgment  should  it  be  affirmed,  and 
any  judgment  which  the  Court  of  Appeals  may  render,  or  order  to  be  ren- 
dered, by  the  inferior  court,  not  exceeding  in  amount  or  value  the  judgment 
aforesaid,"  is  insufficient  under  the  statute. 

2.  Filing  amended  bond— Acceptance — Under  the  statute  requiring  that  a 
bond  be  executed  within  thirty  days  after  final  judgment  in  the  circuit 
court,  where  a  defective  bond  has  been  executed  within  thirty  days  from 
the  final  Judgment,  under  sections  184,  682  and  743,  Civil  Code,  allowin^^ 
defects  in  transcripts  to  be  amended,  and  the  act  of  February  28,  1828,  regu- 
lating appeals  and  appeal  bonds,  the  appellant  should  be  allowed  to  file  an 
amended  bond  to  conform  to  the  statute,  and  such  amended  bond  having 
been  tendered  in  this  court  by  appellant  is  accepted. 

8.  Ballots— Evidence— Competency— Upon  the  trial  in  the  circuit  courts 
when  the  ballots  in  precincts  Nos.  22  and  26  of  Warren  county  were  opened 
In  court,  appellant  offered  evidence  tending  to  show  that  they  had  been 
tampered  with,  which  the  court  declined  to  hear  on  the  ground  that  the 
time  for  taking  evidence  had  passed.  This  vtas  error.  The  ballots  were  evi- 
dence in  the  case  themselvea,  and  when  the  question  was  made  that  the 
evidence  itself  had  been  mutilated,  the  court  had  power,  summarily,  to  de- 
termine the  question.  The  ballots  in  a  case  of  this  character  stand  like 
any  other  part  of  the  record,  and  if  part  of  the  record  has  been  tampered 
with,  this  fact  may  be  summarily  determined,  so  that  the  court  may  know 
what  the  record  before  him  really  is. 

4.  Same— Inspection  in  appellate  coart— But  while  the  lower  court  re- 
jected the  evidence  offered  by  the  appellant  on  this  subject,  the  ballota 
themselves  and  the  envelope  in  which  they  were  put  have  been  brought  up 
to  us,  and  from  an  examination  of  them  we  have  no  doubt  that  they  have 
been  mutilated  since  they  were  returned  by  the  election  officers. 

5.  Discrepancies  —  Incredible  results  —  Fraud— Where  two  precincts  are 
shown  by  the  returns  of  the  election  officers  to  have  given  appellant,  who 
was  the  Republican  candidate,  a  majority  of  bO  votes,  and  by  the  rejection  of 
the  mutilated  ballots  this  majority  is  changed  to  280  for  appellee,  and  the 
twro  precincts  are  known  to  be  reliably  Republican  politically,  and  the  vote 
for  appellant  therein  by  the  official  count  was  about  the  same  given  all  the 
other  candidates  on  the  Republican  ticket  at  the  same  election  as  well  aa 
Id  recent  elections  for  a  number  of  years,  it  is  incredible  that  only  18  votes, 
out  of  971  cast  in  one  precinct,  voted  for  appellant,  and  the  discrepancy  in 
the  other  precinct,  while  not  soflarge,  is  also  incredible.    Such  a  dlscrep- 
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ancy  in  the  const  by  the  election  offloen  and  inspectors  conld  not  exist  by 
mistake;  it  could  only  have  come  to  pass  by  fraud  on  the  part  of  said  oflScen 
and  inspectors,  and  there  is  nothing  in  the  record  to  cast  suspicion  on  the 
integrity  of  these  offlcials. 

6.  Election  officers— Certificate— Prima  facie  evidence— The  mle  Is  that 
the  certificate  of  election  officers  is  prima  facie  correct,  and  that  the  pre- 
sumption of  the  proper  discharge  of  official  duty  in  counting  the  ballots  is 
not  overthrown  where  the  ballots  have  been  tampered  with  after  thej  were 
deposited  In  the  ballot  box.  As  the  ballots  in  this  oase  have  been  tam- 
pered with,  the  certificate  of  the  officers  is  the  best  evidence  as  to  how  the 
vote  was  cast,  and  as  on  this  basis  appellant  was  elected,  it  is  unnecessary 
for  us  to  determine  any  of  the  other  matters  discussed  by  counsel. 

Sims  &  Grider,  John  E.  DuBose,  Fairleigh,  Straus  &  Fairleigh  and  J. 
McKenzie  Moss  for  appellant. 

Lewis  McQuown,  John  B.  Bodes,  W.  S.  Pryor,  Samuel  D.  Hines,  Wright 
A  McElroy,  B.  F.  Proctor,  B.  L.  Greene,  T.  W.  Thomas  and  W.  B.  Gaines 
for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

At  the  November  election.  1M)8.  appellant  and  appellee  were  candidates  for 
circuit  judge  In  the  eighth  circuit  court  district.  By  the  official  count,  as 
made  by  the  officers  of  the  election,  appellant  received  a  majority  of  270 
votes  in  the  district.  Appellee  filed  a  petition  contesting  the  election,  and 
on  the  hearing  of  that  action  in  the  circuit  court  it  was  adjudged  that  ap- 
pellee had  been  elected  by  842  votes.  When  the  judgment  was  rendered  in 
the  circuit  court  in  favor  of  appellee,  appellant  prayed  an  appeal,  and  im- 
mediately executed  an  appeal  bond.  Appellee  has  entered  a  motion  to  dis- 
miss the  appeal  on  the  ground  that  the  appeal  bond  is  defective.  Appellant 
denying  that  the  appeal  bond  is  defective  which  he  executed  before  the  clerk 
of  the  circuit  court,  tenders  in  this  court  a  new  bond  with  same  sureties, 
oonformlng  to  the  statute,  and  nslEs  that  It  be  filed  as  an  amended  bond. 
Whether  the  bond  which  appellant  executed  before  the  clerk  of  the  circuit 
court  Is  defective,  and  whether,  if  it  is  defective,  it  may  be  amended  era 
new  bond  given  now,  are  the  first  questions  to  be  determined  on  the  appeal. 

The  bond  executed  by  appellant,  after  reciting  the  judgment  entered  In 
the  circuit  court  to  the  effect  that  appellee  was  duly  elected  and  was  entitled 
to  the  office  on  and  after  the  first  Monday  In  January,  1904,  concludes  with 
these  words:  "Now  we,  John  M.  Galloway,  W.  G.  Morris  and  M.  M.  Ennls, 
his  sureties,  do  hereby  covenant  to  and  with  appellee,  B.  W.  Bradbum.  that 
the  appellant  will  pay  to  appellee  all  costs  and  damages  that  may  be  ad- 
judged against  the  appellant  on  the  appeal,  and  also  that  they  will  satisfy 
and  perform  said  judgment  above  stated  In  the  event  that  it  should  be 
affirmed,  and  any  judgment  or  order  which  the  Court  of  Appeals  may  ren- 
der or  order  to  be  rendered  by  the  Inferior  court,  not  exceeding  in  amount 
or  valne  the  judgment  aforesaid. "  ' 

The  statute  regulating  contested  elections,  so  far  as  material  here,  is  as 
follows:  "Within  twenty  days  after  the  service  of  summons  upon  him  the 
contestee  shall  file  his  answer,  which  may  consist  of  a  denial  of  the  aver- 
ments of   the  petition  and   may  also   set  up  grounds  of  contest  against  the 
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^cntestant,  and  if  grounds  are  so  set  up  tbey  shall  be  especially  pointed  out, 
and  none  other  shall  thereafter  be  relied  upon  by  said  party.  A  reply  may 
be  filed  within  ten  days  after  the  answer  or  answers  are  filed,  but  its  a£9rm- 
ative  alleffations  shall  be  treated  as  controverted,  and  no  subsequent  plead- 
ing allowed,  and  the  action  shall  proceed  as  an  equity  action.  The  evidence 
in  chief  for  the  contestant  shall  be  completed  within  thirty  days  after  the 
issues  are  made  up,  and  the  evidence  of  the  contestee  completed  within 
twenty  days  thereafter,  and  the  evidence  for  contestant  in  rebuttal  in  fifteen 
days  after  the  contestee  has  concluded.  The  action  shall  have  precedence  on 
the  trial  docket  over  all  other  cases.  All  ballots,  poll-books,  stubs  and  other 
papers  concerning  which  there  is  any  ground  for  contest  may  be  removed  to 
the  court  in  which  the  action  is  pending.  Either  party  may  appeal  from 
the  Judgment  of  the  circuit  court  to  the  Court  of  Appeals  by  giving  bond  to 
the  olerk  of  the  circuit  court,  with  good  surety,  conditioned  for  the  payment 
of  all  costs  and  damages  the  other  party  may  sustain  by  reason  of  the  appeal 
and  by  filing  the  record  in  the  clerk's  office  of  the  Court  of  Appeals  within 
thirty  days  after  final  judgment  in  the  circuit  court.  And  in  the  Court  of 
Appeals  the  case  shall  bo  heard  and  determined  as  speedily  as  possible,  and 
shall  have  precedence  over  all*  other  cases.  *  *  *  On  the  production  of  a 
copy  of  the  final  judgment  the  successful  party  shall  be  permitted  to  qualify 
or  be  commissioned,  or  a  writ  of  new  election  sVall  be  Issued  as  the  judg- 
ment  may  require.  The  unsuccessful  party  shall  pay  all  costs  in  both 
oourts. "    (Section  1606,  subsection  12,  Kentucky  Statutes.) 

The  final  judgment  referred  to  in  the  statute  is  the  judgment  which  ends 
the  controversy,  and,  therefore,  where  an  appeal  is  taken  the  appelUe  would 
not  be  permitted  to  qualify  or  he  commissioned  until  the  appeal  is  deter- 
mined. Under  the  terms  of  the  statute  the  supersedeas  on  the  appeal  stays 
the  execution  of  the  judgment.  The  statute,  therefore,  requires  that  the 
appellant  shall  give  a  lx)iid  conditioned  for  the  payment  of  all  costs  and 
<lamages  the  other  party  may  sustain  by  reason  of  the  appeal.  The  damages 
which  the  appellee  will  sustain  by  reason  of  the  appeal  consist  in  his  being 
kept  out  of  his  office  during  the  pendency  of  the  appeal.  The  bond  which 
appellant  executed  covenants  that  the  appellant  will  pay  the  damages  that 
may  be  adjudged  against  him  on  the  appeal.  But  the  damages  for  keeping 
appellee  out  of  the  office  can  not  be  adjudged  against  appellant. on  the  ap- 
peal. The  bond  also  covenants  that  the  appellant  will  satisfy  and  perform 
the  judgment  in  the  event  it  is  affirmed,  but  a  surety's  obligation  is  limited 
to  the  letter  of  his  covenant,  and  this  would  make  him  responsible  for 
nothing  more  than  that  appellant  would  surrender  the  office  to  appellee  in 
the  event  the  judgment  is  affirmed.  The  bond  as  executed  by  appellant  is 
not,  therefore,  conditioned  for  the  payment  of  the  damages  which  appellee 
may  sustain  by  reason  of  the  appeal,  and  is  insufficient  under  the  statute. 

It  remains  to  determine  whether  the  bond  may  be  amended  or  a  new  bond 
Civen.  The  statute  requires  the  appellant  to  give  the  bond  and  file  the 
record  with  the  clerk  of  this  court  within  thirty  days  after  final  judgment 
in  the  circuit  court.  In  Patterson  v.  Davis,  34  Ky.  Law  Bep.,  843,  it  was 
held  that  the  execution  of  a  bond  within  thirty  days  after  final  judgment  is 
a  oondltion  precedent  to  the  right  of  appeal,  and  that  if  the  bond  is  not 
^iven  the  appeal  must  be  dismissed;  but  in  that  case  no  bond  was  executed. 
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It  will  1)6  observed  that  the  statute  requires  the  bond  to  be  executed  and  the 
transcript  te  be  filed  In  this  court  within  thirty  days  after  the  judgment  in 
the  cirouit  court.  If  a  transcript  filed  In  time  for  some  reason  is  defectiTe, 
as  by  the  statute  the  case  proceeds  as  an  equity  action,  this  court,  under 
I  section  184  and  section  743  of  the  Civil  Code  of  Practice,  might  allow  the  de- 

j  feet  to  be  remedied  by  the  correction  of  the  transoript,  although  more  thut 

j  thirty  days  had  elapsed.    In  other  words,  the  jurisdiction  of  the  court  would 

attach  by  the  giviuK  of  the  bond  and  the  filing  of  the  transcript  in  this  court, 
and  the  court  having  jurisdiction,  under  the  sections  of  the  Code  referred  to, 
could  allow  the  record  brought  before  it  to  be  perfected.  But  it  is  insisted 
that  the  same  rule  can  not  be  applied  to  a  defective  bond. 

Previous  to  the  year  1888  the  rule  was  that  if  an  appeal  bond  was  defecthe 
the  appeal  must  be  dismissed.  (Trenton  v.  Phillips,  7  T.  B.  Mon.,  117; 
Hartlin  v.  Owings,  1  Bibb.,  214.)  To  remedy  this  the  legislature  enacted 
the  following  statute : 

*' An  act  further  to  regulate  appeals  and  appeal  bonds.  Approved  Febru- 
ary 12,  1828. 

''Section  1.  Be  it  enacted  by  the  general  assembly  of  the  Commonwealth 
of  Kentucky,  That  from  and  after  the  passage  of  this  act,  no  appeal  bond,  or 
bond  exeouted  upon  granting  an  injunction  or  supersedeas,  either  in  the 
county  or  circuit  courts,  general  court,  or  Court  of  Appeals  of  this  Com- 
monwealth, shall  be  quashed  or  set  aside  for  any  technicality  or  other  defect 
upon  the  face  of  the  bond ;  but  the  court  shall  decide  upon  such  defects  and  de- 
cide whether  the  same  be  a  good  statutory  bond  or  not,  and  if  not,  then  such 
court  shall  dismiss  the  appeal,  or  writ  of  error  or  other  proceed ing  upon  which 
a  supersedeas  may  have  been  had,  or  dissolve  the  injunction,  unless  the  party 
appellant,  plaintiff  or  complainant,  as  the  case  may  be,  shall  forthwith, 
upon  the  defect  being  announced  by  the  court,  and  as  <soon  as  a  bond  shall 
have  been  pcepared,  together  with  good  and  sufficient  security,  to  be  ap- 
proved of  by  such  court,  conditioned  as  the  law  in  such  cases  directs,  exe- 
cute another  bond,  to  be  prepared  by  the  clerk  of  such  court,  and  the  execu- 
tion of  such  new  bond  shall  not  be  a  cause  of  continuance  for  either  party, 
and  the  bond  so  declared  defective  may,  notwithstanding,  be  sued  upon  a» 
a  bond  at  common  law.*'    (1  M.  &  B.,  137.) 

After  this  act  was  passed  it  was  held  that  where  a  bond  was  defective  the 
appeal  would  not  be  dismissed,  but  the  appellant  would  be  permitted  to 
execute  a  good  bond  in  lieu  of  the  original  which  was  defective.  (Bates  7. 
Courtney,  1  Dana,  146. )  Thus  matters  stood  until  the  Code  of  Practice  was 
adopted.  That  contained  this  provision:  ''If  a  bond  provided  for  by  this 
Code  be  adjudged  to  be  defective,  a  new  and  sufficient  one  may  be  executed 
in  such  reasonable  time  as  the  court  may  fix,  with  the  same  effect  as  if  orig- 
inally executed. ' '    (Section  082. ) 

Under  this  provision  it  has  been  uniformly  held  since  the  adoption  of  the 
Code  that  an  appeal  will  not  be  dismissed  on  account  of  a  defective  appeal 
bond  if  a  good  bond  is  executed.  (Adams  v.  Settles^  2  Duvall,  76;  Ander- 
son V.  Trent,  79  Ey.,  259. )  But  it  is  urged  that  the  bond  in  this  case  is  not 
provided  for  by  the  Code,  but  is  a  bond  required  to  be  given  under  the  act 
further  regulating  elections.  On  the  other  hand,  it  is  insisted  that  as  by 
section  838,  the  Code  regulates  pleading  and  practice  in  all  civil  cases  com- 
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menoed  after  its  adoptioD,  and  as  ty  the  statute  this  case  must  prooeed  a 
an  equity  action,  therefore,  any  bond  required  in  this  proceedinsr  is  a  bond 
provided  for  by  the  Code  within  the  meaning  of  the  statute.    While  there  ia 
some  force  In  this  position,  the  language  of  the  statute  is  not  to  be  extended 
by  construction  beyond  its  fair  and  natural  meaning.    Th^re  are  a  number 
of  bonds  provided  for  by  the  Code,  such  as  appeal  Ijonds  in  oidlnary  cases, 
bonds  to  obtain  an  order  of  arrest,  bonds  to  obtain  or  discharge  an  attach- 
ment, bail  bonds  on  an  order  of  arrest,  claim  and  delivery  bonds,  refunding 
bonds,  forthcoming  bonds,  bonds  of  indemnity,  bonds  to  infants  on  sale  of 
real  property,  bonds  in  suits  on  lost  writings,  bonds  to  perform  a  judfi[ment^ 
and  the  like.    When  the  Code  in  terms  provides  for  so  many  bonds,  the  nat- 
ural meaning  of  the  words  **a  bond  provided  for  by  this  Code"  must  be  that 
they  refer  to  the  bonds  which  the  Code  authorizes.    To  hold  otherwise  is  to 
deny  to  the  carefully  chosen   language  of  the  codlfiers  its  natural  and  or- 
dinary meaning.    In  addition   to  this,  section   688  provides  that  an  officer 
whose  duty  it  is  to  take  a  surety  ''in  any  bond  provided  for  by  this  Code" 
may  require  a  person  offered  as  surety  to  make  affidavit  of  his  qualification. 
Section  684  provides  the  qualifications  of  the  surety  '*in  every  bond  provided 
for  by  this  Code."    It  is  perfectly  manifest  that  sections  682,  688  and  684,  in 
using  precisely  the  same  expression,  **bond  provided  for  by  this  Cede,"  re- 
ferred to   the  same  thing.      Subsection  7,  section   782,   provides   how   the 
signature  to  a  writing  under  the  Code  shall  be  made.     It  has  been  held  that 
this  provision  only  applies  to  writings  that  are  required  under  the  Code. 
(Meazels  v.  Martin,  93  Ky.,  60.)    It  would  seem  that  the  same  construction 
sbould  be  given  sections  682-684.     In  other  words,  the  legislature  provided 
how  the  bonds  required  under  the  Code  must  be  signed,  and  also  provided 
who  should   be  sufficient  sureties,  how  this  should  be  evidenced,  and  how 
the  bonds  may  be  amended.    But  in  all  of  these  provisions  it  had  nothing 
lucre  in  mind  than   the  bonds  required  by  the  Code.    The  same  legislature 
which  adopted  the  Code  of  Practice  in  1S5I   had  before  it  the  Revised  Stat- 
utes, which  also  provided  for  a  number  of  bonds,  and  if  *the  legislature  had 
had    in   mind   in  framing   the  Code  a   general  provision  covering  all  bonds 
given   in   judicial  proceedings,  it   is  incredible  that  it  would  have  used  the 
language  found  in  sections  682-684,  and  that  this  language  should  have  been 
readopted  without  change  in  1877.    It  has  never  been  supposed  that  the  pro- 
vision of  the    Code  as  to  the  sufficiency  of  sureties  in  bonds  provided  by  the 
Code  was  applicable  to  bonds  given  under  the  Revised  or  General  Statutes. 
Thus  in  the  numerous  cases  which  have  been  brought  against  county  judges 
for  taking  insufficient  surety  in  a  guardian's   bond  it  has  uniformly  been 
held  that  his  liability  depends  simply  on  whether  he  exercised  ordinary  care 
under  the  facts  before  him.     It  can  not,  therefore,  now  be  held  that  section 
682  applies  to  the  bond  in  question. 

As  to  all  bonds  provided  by  the  Code,  section  682  is  in  effect  the  same  as 
the  act  of  1838,  but  as  to  bonds  not  provided  by  the  Code  a  different  ques- 
tion is  presented.  In  Madison,  &c.,  R.  R.  Co.  v.  Briscoe,  18  B.  Mon  ,  670, 
this  oourt  had  under  consideration  the  question  Whether  the  act  of  1798, 
giving  damages  upon  the  dismissal  of  an  appeal,  was  repealed  by  the  Code  ot 

vol.  26—62 
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Practice.    It  was  urged  that  the  Code  of  Praotioe  regulated  appeals  and  ex- 
pressly provided   for  damages'  upon  affirmances,  but  failed  to  provide  for 
damages  upon  dismissals,  and,  therefore,  by  Implication  repealed  the  act  ot 
1798.    The  oourt^  however,  held  otherwise,  and  held  the  act  of  1798  in  force. 
Under  that  opinion  it  is  clear  that  the  act  of  1828,  in  so  far  as  it  applies  to 
bonds  not  provided  for*  by  the  Code  of  Practice,  was  not  repealed  by  the 
■Code  of  1851.    The  Code  of  1877,  which  is  now  in  force,  contains  verbatim 
^he  same  provision  as  the  Code  of  1861  on  the  subject  of  bonds.    The  rule  is 
•^hat  the  re-enactment  of  an  old  statute  is  construed  as  simply  the  continn- 
anoe  of  the  old  rule.    The  Code  of  Praotioe  provision  contemplating  only  the 
f  bonds  provided  for  by  the  Code,  other  bonds  are  not  within  the  purview  of 
its  provision,  and  not  being  regulated  thereby,  are  left  to  be  governed  by 
the  law  that  was  in  force  when  the  Code  of  Praotioe  was  adopted.    The  act 
of  1828  is,  therefore,  still  in  force  as  to  bonds  not  provided  for  by  the  Code 
of  Practice. 

In  addition  to  thlF,  and  aside  from  the  aot  of  1828,  section  134  of  the  Code 
.  provides:  '*The  court  may,  at  any  time,  in  furtherance  of  justice,  and  on 
«uoh  terms  as  may  be  proper,  oause  oz  permit  a  pleading  or  proceeding  to 
Jbe  amended,  by  adding  or  striking  out  the  name  of  a  party,  or  a  mistake  in 
•::3Bny  other  respect;  or  by  inserting  other  allegations  material  to  the  case:  or, 
4f  the  amendment  do  not  change  substantially  the  claim  or  defense,  by  oon- 
forming  the  pleading  or  proceeding  to  the  faots  proved." 

This  is  a  general  provision.    It  includes  not  only  pleadings,  but  every  pro 
-ceeding.     Under  it,  as  has  been  held,  a  bastardy  warrant  may  be  amended 
(Commonwealth  v.  Cantrell,  20  Ky.  Law  Kep.,  34),  or  notice  of  a  contested 
election  under  the  former  statute  (Wilson  v.  Hines,  99  Ey.,  221),  or  the  isfnie 
on  appeal  from  a  justice's  court  to  the  circuit  court  (Willis  v.  McKeal,  8  Ey. 
Law  Kep.,  411).     As  the  Code  regulates  proceedings  in  all  actions,  so  tbi& 
action  allows  an  amendment  of  all  proceedings  in  the  process  of  an  action. 
It  was  intended  by,  it  to  provide  in  general  for  the  amendment  of  anythini; 
(hat  was  found   to   be  defective  in   the  progress  of  an  action,  the  purpose 
-being  to  perfect  rather  than   to  destroy.     It  is  not  limited  to  mistakes  in 
pleadings,  but  is  intended  to  cover  any  kind  of  a  mistake  and  to  allow  an 
amendment.     At  common   law  and  before  the  passage  of  the  modem  stat- 
-<ites.  very  many  mistakes  or  clerical  errors  were  cause  for  the  dismissal  of 
>an  action  or  the  defeating  of  justice.    The  act  of  1828  is  only  one  of  several 
acts  passed   by  the  Eentucky  legislature  allowing  amendments  so  that  in- 
justice should   not  be  done.     The.se  acts  were   In  force  when   the  Code  was 
4idopted,  and  it  was  the  clear  purpose  of  the  Code  to  continue  the  same  prin- 
ciples  in  force  and   to  allow  amendments  even  more  liberally  than  before. 
Under  section  134  a  bond  required  in  the  course  of  a  judicial  proceeding  not 
.•provided  for  by  the  (Jode,  aside  from  the  act  of  1828,  may  be  amended  jnst 
as  any  other  proceeding  in  the  case  may  be  amended.     Section  682  points  out 
specifically  how  the  bond.«  provided  by  the  Code  may  be  amended,  but  sec- 
tion 134,  which  applies  to  everything  else,  allows  amendments  in  furtherance 
•  of  justice  and  on  such  terms  as  the  court  may  deem  proper.     In  other  words, 
having  provided  by  section  682  how  Code  bonds  may  be  amended  if  defective^ 
4he  legislature,    by   section   134,    made  a    general   provision   applicable  to 
-'Everything  else  that  nothing  might  be  omitted.     The  words,  ''a  mistake  in 
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«Dy  other  respect,'*  nre  very  oomprehenslye,  and,  there  being  nothing  in  the 
ctatnte  to  limit  them,  they  must  include  mistakes  in  a  bond  as  well  as  mis- 
takes  in  any  other  part  of  the  proceeding.  A  number  of  tonds  are  provided 
for  in^the  Kentucky  Statutes,  such  as  bastardy  bonds,  bonds  of  persona 
bringing  in  a  pauper,  apprenticeship  bonds,  replevin  bonds,  bonds  of 
vagrants,  contractors'  bonds,  and  the  like.  None  of  these  bonds  are  pro- 
vided for  by  the  Code,  and  if  they  may  not  be  amended  under  section  184, 
then- we  have  the  anomaly  that  while  everything  else  in  a  judicial  proceed- 
ing may  be  amended  in  case  a  mistake  is  made,  there  is  no  remedy  for  a 
mistake  in  a  bond  not  provided  by  the  Code.  This  we  are  not  willing  to 
bold  in  view  of  the  broad  language  of  the  statute,  when  there  is  no  reason 
why  these  bonds  should  be  put  on  a  different  plane  from  everything  else.  To 
t:onstrue  section  184  as  allowing  amendments  of  bonds  not  provided  by  the 
Code  does  not  make  section  682  meaningless.  Section  682  applies  to  bonds 
provided  for  by  the  Code,  and  is  a  specific  provision  as  to  the  mode  of  amend- 
ing them.  Bonds  not  provided  for  by  the  Code,  not  being  within  the  pur- 
view of  section  683,  are  provided  for  by  section  184,  which  is  a  general  pro- 
vision for  amending  every  mistake  in  a  proceeding  as  to  which  there  is  not 
elsewhere  a  specific  provision.  The  act  of  1828  is  not  repealed  by  section  184 
of  the  Code  because  that  section  is  designed  to  effect  the  same  thing,  so  far 
-as  appeal  bonds  go,  as  the  act  of  1828,  the  only  difference  being  that  section 
134  is  broader  in  its  terms  than  the  act  of  1838.  Still,  as  to  appeal  bonds, 
both  have  the  same  purpose.  Implied  repeals  are  not  favored,  and  it  can 
not  be  presumed  that,  in  providing  that  any  mistake  might  be  corrected,  the 
legislature  had  in  mind  repealing  a  specific  provision  for  the  giving  of  a 
^ood  appeal  bond  in  the  place  of  one  that  was  defective. 

We,  therefore,  conclude  that  the  amended  bond  tendered  in  this  court 
should  be  accepted,  and  the  motion  to  dismiss  the  appeal  is  overruled.       > 

The  circuit  court  threw  out  Huntsville  precinct  in  Butler  county  and  Bee 
Spring  precinct  in  Edmonson  county,  but  after  these  two  precincts  were 
thrown  out  appellant  was  still  left  with  a  majority,  so  we  need  net  consider 
whether  the  Huntsville  precinct  and  the  Bee  Spring  precinct  were  properly 
thrown  out.  The  court  recounted  the  vote  in  precincts  S6  and  22  of  War- 
ren county.  The  result  in  these  two  precincts  on  the  official  count  and  the 
recount  was  as  follows : 

No.  25.                                                                                       Count.  Recount 

Bradburn 138  197 

Galloway 196  146 

No.  22. 

Bradburn 119  241 

Oalloway 152  18 

It  will  thus  be  seen  that  while  appellant  received  on  the  official  count  a 
large  majority  in  these  two  precincts,  the  appellee,  on  the  recount,  received 
the  majority.  In  other  words,  122  ballots  which  were  counted  for  the  ap- 
pelant on  the  official  count,  in  precinct  22,  were  counted  for  appellee  on 
the  recount,  and  69  ballots  in  precinct  25  that  were  counted  for  appel- 
lant on  the  original  count  were  counted  for  appellee  on  the  recount. 
When  the  ballots  were  opened  in  court  appellant  offered  evidence  tending  to 
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show  that  the  ballots  had  been  tampered  with  since  tbej  left  the  hands  of 
the  election  officers.  The  circuit  court  declined  to  receive  the  evideDce  on 
the  ground  that  the  time  for  taking  evidence  had  paseed.  In  this  he  erred. 
The  ballots  were  evidence  in  the  case  themselves,  and  when  the  question 
was  made  that  the  evidence  itself  had  been  mutilated  the  court  had  power 
summarily  to  determine  the  question.  For  example,  if  it  had  appeared  that 
a  deposition  had  been  mutilated  after  it  was  taken,  the  court  might  have- 
heard  evidence  to  show  what  the  deposition  really  was.  The  same  is  true 
as  to  the  ballots  or  any  other  exhibit  when  offered.  The  evidence  may  be- 
heard  by  the  court  summarily  in  open  court  in  order  for  the  court  to  deter- 
mine what  the  writing,  which  the  law  makes  evidence,  in  fact  is.  Otbei- 
wise,  the  court  might  be  required  to  base  its  judgment  upon  a  forgery.  The 
ballots  in  a  case  of  this  character  stand  like  any  other  part  of  the  record,, 
and  if  any  part  of  the  record  has  been  tampered  with,  this  fact  may  be  nun- 
marily  determined,  so  that  the  court  may  know  what  the  record  before  him 
really  is.  But  while  the  court  rejected  the  evidence  offered  by  the  appellant 
on  this  subject,  the  ballots  themselves  and  the  envelope  in  which  they  were- 
put  have  been  brought  up  to  us,  and  from  an  examination  of  them  we  have 
no  doubt  but  that  the  ballots  have  been  mutilated  since  they  were  returned 
by  the  election  officers.  The  ballots  referred  to  were  all  stamped  under  the 
Republican  device,  and  when  opened  in  court  they  were  also  stamped  in  the 
small  square  opposite  appellee's  name  and  opposite  Speed  Guffy's  nsme,. 
which  were  under  the  Democratic  device  in  the  otiher  column  on  the  ballot 
Every  ballot  that  was  thus  marked  for  appellee  was  also  marked  for  GxiSXy, 
and  these  marks  are  in  plainly  a  different  ink  and  made  with  a  different 
stencil  from  the  mark  under  the  Republican  device  which  the  voter  pat 
there.  The  envelope  containing  the  ballots  in  one  of  the  precincts  also  dis- 
closes the  fraud  because  it  has  on  it  two  colors  of  sealing  wax,  the  lighter 
shade  being  on  top  of  the  darker  shade  and  the  folding  of  the  envelope  when 
it  was  stamped  the  last  time  covered  part  of  the  name  of  one  of  the  officers 
of  the  election  written  across  the  envelope  when  it  was  first  sealed.  In  the 
other  precinct  the  ballots  were  not  put  in  the  envelope  at  all.  These  two 
precincts  were  reliable  Republican  precincts.  The  majority  which  appel- 
lant got  in  the  two  preclnctE  by  the  official  count  was  about  the  same  tbej 
gave  all  the  other  officers  running  on  the  Republican  ticket  at  the  same 
election,  and  about  the  same  that  they  have  given  in  recent  elections  for  a 
number  of  years.  "When  the  candidates  for  governor,  attorney  general, 
mayor  and  judge  of  this  court  all  received  about  the  vote  which  was  given 
appellant  on  the  official  count,  it  is  incrpdible  that  only  thirteen  voters 
in  precinct  23  voted  for  him,  and  the  discrepancy,  in  thejother  precinct, 
while  not  so  large,  is  also  incredible.  The  testimony  of  the  election 
officers  is  that  the  ballots  in  thesn  two  precincts  were  counted  without  any 
dispute  or  question.  There  were  inspectors  present  for  both  parties.  The 
ballots  were  taken  out  of  the  boxes  and  placed  in  three  piles;  the  straight 
Republican  ballots  in  one  pile,  the  straight  Democratic  ballots  in  another 
pile,  and  the  crossed  ballots  in  a  third  pile.  If  there  had  been  in  either  of 
these  precincts  such  a  number  of  crossed  ballots  as  now  appears,  it  would 
have  astonished  every  man  present  at  the  count.  Such  a  great  discrepancy 
in  the  count  could  not  exist  by  mistake;  it  oould  have  only  come  to  pass  by 
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Trand  on  the  part  of  the  election  oflSoers  and  the  inspeotors.  The  testimony 
of  the  oflScers  is  that  the  oount  went  off  smoothly,  and  there  is  nothing  in 
the  record  to  cast  suspicion  on  the  integrity  of  the  officials.  When  we  look 
■ht  the  ballots  it  is  not  difficnlt  from  the  difference  of  the  ink  and  the  mark- 
ing to  tell  what  ballots  were  voted  or  counted  for  appellee  by  them  and 
what  ballots  were  voted  or  counted  for  appellant. 

The  rule  is  that  the  certificate  of  the  officers  of  the  election  is  prima  facie 
-correct,  and  that  the  presumption  of  the  proper  discharge  of  official  duty  In 
counting  the  ballots  is  not  overthrown  where  the  ballots  have  been  tam- 
pered with  after  they  were  deposited  in  the  ballot  box.  As  the  ballots  in 
the  case  before  us  have  been  tampered  with,  the  certificate  of  the  election 
officers  is  the  best  evidence  as  to  how  the  vote  was  cast,  and  as  on  this  basis 
-appellant  was  elected,  it  is  unnecessary  for  us  to  determine  any  of  the  other 
matters  discussed  by  counsel.  (Bailey  v.  Hurst,  24  Ky.  Law  Rep.,  604; 
Hamilton  v.  Young,  26  Ky.  Law  Rep.,  447'.) 

Judgment  reversed  and  cause  remanded  for  judgment  as  herein  indicated. 

Whole  oourt  sitting. 


STANDARD  OIL  CO.  v.  COMMONWEALTH. 
(Filed  November  17,  1904.) 

1.  Taxation— Oil  depots— Constitutional  provisions— Under  Constitution, 
fieotion  171,  requiring  that  taxes  shall  be  uniform  on  all  property  subject  to 
taxation,  and  section  172,  that  property  shall  be  assessed  at  its  fair  cash 
^alue,  and  section  174,  that  all  proi)erty,  whether  owned  by  natural  persona 
or  corporations,  shall  be  taxed  in  proportion  to  its  value,  the  imi>osition  of 
an  arbitrary  sum  of  tlO  as  tax  upon  each  oil  depot  in  this  State,  without 
regard  to  their  values,  would  be  a  most  palpable  violation  of  these  sections 
t)f  the  Constitution. 

2.  Construction  of  statute— In  construing  that  part  of  Kentucky  Statutes, 
section  4884.  which  reads  as  follows:  **To  each  oil  depot  in  this  State, 
ivhereln  petroleum,  lubricating  or  other  oils  are  stored  in  bulk  or  tank, 
910,"  the  words  *' in  bulk  or  tank  "  imply  that  all  places  where  oil  was 
-stored  exclusively  was  not  intended  to  be  cohered  by  the  statute,  because  if 
It  had  been  intended  to  include  all  places  used  exclusively  for  storing  oils, 
no  qnalification  would  have  been  necegsary  or  proper. 

8.  Double  taxation— License  tax— The  imposition  of  a  license  tax  upon  an 
oil  depot,  where  the  oil  ana  the  building  in  which  it  is  stored  are  both 
-already  taxed,  ad  valorem,  equal  with  all  other  property  in  the  State,  would 
be  double  taxation,  which  is  not  only  repugnant  to  the  general  rule  of  oon- 
«traotion,  but  violates  the  provisions  of  the  Constitution,  requiring  u,ni- 
lormity  of  taxation. 

Humphrey,  Hines  A  Humphrey  for  appellant. 

N.  B.  Hays,  Loraine  Mix  and  D.  J.  Woods  for  appellee. 

Appeal  from  Larue  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  O'Rear. 

Appellant  was  convicted  for  a  violation  of  section  4824,  Kentucky  Stat- 
tites,  which  requires  licenses  for  certain  occupations,  including  the  storing 
of  oil  in  bulk  or  tanks  in  oil  depots  in  this  State. 
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The  facts  are  that  appellant  xnaiDtaiiied  a  warehouse  at  HodgeDville,  i» 
whtoh  it  kept  oil  stored  in  barrels  in  about  car  lots.  As  a  result  of  the  In- 
dictment a  One  of  $400  was  imposed.  This  appeal  involves  the  constitution- 
ality of  the  statute  and  its  oonstruotion.  The  first  thing  to  be  determined 
is,  what  is  meant  to  be  taxed  by  the  statute?  The  provision  is  found  in  sec- 
tion 4324,  which  section  comprises  the  whole  of  subdivision  4  of  article  1(^ 
of  the  chapter  of  Kentucky  Statutes  relating  to  revenue  and  taxation.  The 
title  of  this  subdivision  le  ** amount  of  license  tax.*'  The  subjects  particn- 
larly  treated  of  by  the  section  are  tavern  and  hotel  liuenses;  liquor  dealers^ 
licenses;  licenses  to  sell  pistols,  playing  cards  and  deadly  weapons;  license 
of  pawn  brokers  and  trading  stamp  companies;  bowling  alleys;  oircDses 
and  exhibitions;  tobacco  and  cigarette  manufacturers;  oi>eratlon  of  slaugh- 
ter and  packing  houses,  wherein  animals  are  slaughtered;  breeding  live- 
stock licenses;  peddlers'  lloenses;  licensing  of  foreign  railroad  companies, 
operating  terminals  in  this  State;  tax  brokers;  and  oil  depots,  and  the  sell- 
ing of  oil  by  retail  by  transporting  in  wagons.  It  will  be  observed  that  the 
subjects  are  in  keeping  with  the  title. 

The  Constitution  requires  that  taxes  shall  be  uniform  uiwn  all  propertj 
subject  to  taxation  within  the  territorial  limits  of  the  authority  levying  the^ 
tax  (section  171),  and  that  all  property  not  exempted  from  taxation  by  the- 
Constitutlon  shall  be  assessed  for  taxation  at  its  fair  cash  value,  estimated 
at  the  price  it  would  bring  at  a  fair  voluntary  sale.  (Section  172.)  **A11  prop- 
erty, whether  owned  by  natural  persons  or  oorporations,  shall  be  taxed  in 
proportion  to  its  value  unless  exempted  by  the  Constitution.'*  (Section 
174. )  The  imposition  of  an  arbitrary  sum  of  $10  as  a  tax  upon  each  oil 
depot  in  this  State,  without  regard  to  their  values,  would  be  a  most  pal- 
pable violation  of  these  sections  of  the  Constitution.  It  is  altogether  im- 
probable that  every  oil  depot  in  the  State  is  of  exaotly  the  same  value.  Or, 
If  they  were,  when  taxed  as  property  they  could  not  be  taxed  either  a  greiter 
or  less  per  oent.  of  that  value  than  other  property  subject  to  taxation  is 
made  to  bear.  So,  from  the  context  and  title  of  the  section,  we  have  no 
hesitancy  in  declaring  that  the  tax  sought  to  be  imposed  on  oil  depots  i£  not 
a  property  tax. 

The  only  other  taxes  authorized  by  the  Constitution  are  income,  licenEe 
and  franchise  taxes.  The  legislature  has  not  yet  authorized  the  collection 
of  an  income  tax.  Franchise  taxes  are  collected,  but  they  are  impoeed 
only  on  the  Intangible  property  of  those  oorporations  classed  as  public  ser- 
vice corporations,  or  puch  as  enjoy  special  or  exclusive  privileges  not  allowed 
by  law  to  natural  persons.  (Section  4077,  Kentucky  Statutes. )  Mere  trading 
corporations  are  not  included.  (Louisville  Tobacco  Warehouse  Co.  v.  Com- 
monwealth, 106  Ky.,  165.) 

Is  it  then  a  valid  license  tax?  Cooley  declares  that  license  fees  of  taxes 
may  be  imposed  for  the  following  purposes :  First,  for  regulation ;  second, 
^for  revenue;  third,  to  give  monopolies;  fourth,  for  prohibition.  That  the 
third  is  inadmissible  in  any  free  government  will  not  be  gainsaid.  While 
of  the  fourth,  it  is  admissible  only  in  oases  of  those  pursuits  or  indulgences 
which  in  their  general  effect  are  believed  to  be  more  harmful  than  beneficial 
to  society,  and  which  consequently  the  public  interest  requires  should  be 
put  an  end  to.      If  the  exaction  of  the  license  in  the  casa  at  bar  is  said  to  \» 
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for  the  purpoee  of  revenue,  it  is  met  with  the  argument  that  the  property,, 
viz.,  the  oil  and  the  huilding  where  it  is  stored,  are  both  already  taxed) 
equally  ad  valorem  with  all  other  property  in  the  State  for  that  purpose ; 
that  to  tax  the  same  property  again  for  the  same  purpose  would  be  doublet- 
taxation,  which  is  not  only  repugnant  to  the  general  rule  of  oonstruction^ 
but  violates  the  provisions  of  the  Constitution  requiring  uniformity  of  taxa- 
tion. 

Livingston  v.  Paducah,  80  Ky.,  666,  is  relied  on  by  appellant.  In  that- 
case  lioense  taxes  were  imposed  under  a  statute  upon  owners  of  private- 
vehicles,  not  used  for  hire.    The  court  said:  *'A  statute  which  makes  a ny^ 

Ind  of  property  the  subject  of  taxation,  and,  discriminating,  imposes  upon- 
it  a  double  burden  for  a  single  object,  makes  even  approximate  equity  and 
uniformity  impossible,  because  it  is  an  impossible  and  radical  departure 
from  both." 

The  license  tax  was  in  that  case  held  invalid.  The  popular  understanding 
of  the  word  license  undoubtedly  is  a  permission  to  do  something  which^ 
without  the  license,  would  not  be  allowable.  The  object  of  the  lioense  is  to* 
confer  a  right  that  does  not  exist  without  the  license.  (Ghilvers  v.  People,. 
11  Mich.,  48.)  The  right  to  own  a  house  in  which  oil  mi^ht  be  stored  is  not 
prohibited  by  any  law.  Consequently  the  granting  of  a  license  for  that 
purpose  gives  no  right.  The  right  of  acquiring  property  and  protecting  it, 
found  in  the  Bill  of  Bights,  is  even  above  the  right  of  taxation,  for  the 
exercise  of  the  former  can  not  be  denied  until  a  license  to  exercise  it  has 
first  teen  obtained  from  the  State.  The  right  to  own  oil  depots  in  this. 
State  is  Lot  dependent  upon  a  privilege  to  be  first  obtained  in  the  form  of 
a  license  granted  by  the  State. 

The  authority  of  Livingston  v.  Paducah,  supra,  aside  from  the  reasons^ 
already  advanced,  would  force  us  to  say  that  the  tax  in  this  case  was  alsa 
invalid,  although  imposed  as  a  license  and  not  a  property  tax,  if  the  subject. 
of  it  is  the  oil  depot  or  building.  In  construing  statutes  the  courts  will 
never  adopt  a  construction  that  makes  them  violate  the  Constitution,  if  any 
other  is  susceptible  from  their  words.  We,  therefore,  reject  the  construction- 
that  makes  this  statute  impose  either  a  property  tax,  or  a  licnese  for  owning 
real  property.  The  remaining  head  under  which  license  taxes  may  be  im- 
X>osed  is  that  of  regulation.  When  the  possession  or  the  use  or  vending  of  a 
particular  kind  of  property  is  dangerous  or  deleterious  to  the  health  or  safety 
of  the  community,  it  may  be  regulated  by  the  State,  either  in  its  possession* 
or  disposition,  under  the  exercise  of  the  police  power  inherent  in  govern- 
roent;  that  oils,  highly  inflammable  and  kept  in  large  quantities,  are  within' 
this  class  of  property  will  not  be  denied.  The  words  of  this  particular  sub- 
section are:  "To  each  oil  depot  in  this  State,  wherein  petroleum,  lubri- 
cating or  other  oils  are  stored  in  bulk  or  tank,  flO."    •    *    * 

Some  meaning  must  be  given  the  provision,  if  possible.  We  think  the 
legislature  had  in  mind,  and  the  words  fairly  import  the  purpose  to  be,  the 
licensing  of  storing  oils  in  bulk  or  tank  in  depots  in  this  State,  intending 
the  provision  as  a  police  regulation,  the  license  tax  imposed  being  an  inci- 
dent of  the  regulation,  as  is  the  case  in  peddlers*  licenses.  We  are  further 
of  opinion  that  any  warehouse  or  place  where  oils  are  stored  in  large  quan- 
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tity  is  a  depot  within  the  meaDing  of  the  statute.  The  remainiDg  qnestion 
Is  the  ooDstruotion  of  the  worde  '*iD  bulk  or  tank." 

It  is  well  knowD  that  merchants  dealing  in  oils  generally  keep,  and  here- 
tofore almoEt  universally  kept,  a  quantity  of  oils  in  barrels,  or  small  me- 
tallio  tanks  of  about  one  barrel  capacity.  In  many  localities  in  this  State 
the  custom  doubtless  continues.  Yet  they  were  never  regarded  the  sub- 
ject of  license  taxation.  If  the  legislature  had  intended  such  a  sweeping 
change  of  policy  as  to  include  them  in  the  provisions  of  the  act,  they  would 
more  likely  have  worded  the  clause  thus:  **To  each  oil  depot  in  this  State, 
wherein  petroleum,  lubricating  or  other  oils  are  stored,  |10,"  omitting  the 
words  "in  bulk  or  tank."  Because  if  it  had  been  intended  to  include  all 
places  used  exclusively  for  storing  oils,  no  qualification  would  have  been 
necessary  or  proper.  The  words  '*in  bulk  or  tank"  imply  that  all  places 
where  oil  was  stored  exclusively  was  not  intended  to  be  covered  by  the  stat- 
ute. The  old  custom  of  keeping  oil  in  barrels,  until  within  the  last  few 
years  the  almost  universal  custom  throughout  the  State,  can  not  have  been 
unknown  to  the  legislature;  that  they  omitted  that  class  of  storage  is  signifl- 
oant,  indicating  a  purpose  not  to  include  it.  The  term  "in  bulk"  has  long 
been  understood  in  commercial  circles  as  contradistinguished  from  package 
or  parcel,  as  where  wheat,  lard,  and  the  like,  are  sold  in  bulk.  Yet 
manifestly  everything,  even  wheat  in  bulk,  must  have  some  confining  re- 
ceptacle; that  would  be  true  of  even  a  lake  of  water.  The  term  has  come  to 
be  applied  so  generally  that  it  is  defined  in  Webster's  Unabridged  DictioDary 
as  "in  a  mass;  loose;  not  enclosed  in  separate  package  or  divided  in  sep- 
arate parts;  in  such  shape  that  any  desired  quantity  may  be  taken  or  raid;" 
and  "laden  in  bulk"  and  "stowed  in  bulk"  as  meaning  "having  the  cargo 
loose  in  the  hold,  or  not  enclosed  in  boxes,  bales  or  casks  "  Bouvier  de- 
fines bulk,  in  law,  as  merchandise  which  is  neither  counted,  weighed  nor 
measured. 

In  re  Sanders,  69  Fed.  Bep.,  806,  a  statute  of  North  Carolina  providing 
that  persons  selling  seed  In  packages  unmarked  by  the  date  when  such  seeds 
were  grown,  except  farmers  selling  in  open  bulk  to  other  farmers,  was 
construed.  The  court  said:  "What  is  meant  by  open  bulk?  The  natural 
meaning  of  the  word  is:  'In  the  mass;  exposed  to  view;  not  tied  nor  sealed 
up.'" 

Section  460,  Kentucky  Statutes,  requires:  "All  words  and  phrases  shall  be 
construed  and  understood  according  to  the  oommon  and  approved  usage  of 
language;  but  technical  words  and  such  as  may  have  acquired  a  peculiar 
and  appropriate  meaning  in  the  law  shall  be  construed  and  understood  se- 
cording  to  such  meaning." 

The  common  and  approved  usage  of  language,  the  technical  meaning 
given  by  the  business  world,  and  the  legal  definition  of  the  expression  *in 
bulk,"  are  opposed  to  the  idea  of  a  number  of  packages,  parcels  or  barrels, 
containing  merchandise,  being  regarded  as  being  in  bulk. 

In  recent  years  appellant  in  particular,  and  other  producers  of  oil,  have 
adopted  the  plan  of  storing  their  product  in  large  metal  tanks,  holding 
many  hundred  or  many  thousands  of  barrels  of  oil.  These  tanks  are  hnilt 
of  as  permanent  nature  as  are  houses,  and  are  in  a  sense  buildings  pecu- 
liarly adapted  for  the  storing  of  oil  in  bulk.    This  practioe  has  become  so 
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Tevalent  of  late  years  that  it  has  now  become  quite  oommoD  in  many,  If  not 
most,  of  the  counties  of  this  Commonwealth.  From  these  large  tanks,  which 
are  of  themseli^es  oil  depots,  the  oil  is  drawn  off  and  distributed  by  wagons. 
But  of  course  it  might  also  be  drawn  off,  and  doubtless  in  some  instances  is 
drawn  od,  into  barrels,  cans  or  other  smaller  receptacles  for  shipment  and 
'delivery  to  retail  dealers  and  consumers.  The  word  "tank,"  used  in  the 
statute  before  us,  unquestionably  had  reference  to  the  class  of  large  tanks 
which  have  just  been  described.  A  tank  of  any  kind  is  "an  artificial  recep- 
tacle for  liquids;  a  large  basin  or  cistern."  (Webster.)  The  first  definition 
f^iyen  would  also  apply  to  barrel  or  can,  when  they  were  tight  enough  to  hold 
liquids.  The  legislature  in  enacting  this  section  was  not  aiming  at  the 
small  merchant  with  a  barrel  or  so  of  oil,  but  at  the  large  dealer  who  kept 
It  stored  in  great  quantity.  The  words  "in  bulk  or  tank"  are  used  to  ex- 
press the  same  thing,  tank  being  another  word  to  indicate  the  size  of  the 
mass,  the  storing  of  which  should  be  the  subject  of  license  tax. 

If  storing  oils  in  barrels  in  a  warehouse  or  shed  made  the  owner  amenable 
to  the  statute,  it  would  apply  necessarily  to  all  who  so  stored  two  or  more 
barrels.  If  the  legislature  had  intended  to  include  such  it  would,  as  it  so 
-easily  could,  have  used  the  simple  word  to  indicate  that  purpose,  or  have 
-omitted  the  qualifying  words  restricting  it.  But  from  the  whole  statute  we 
•are  satisfied  such  was  not  the  intention.  When  appellant  owns  and  stores 
He  property  not  in  bulk  or  tank,  but  as  merchants  and  others  may  do,  it  has 
the  same  rights  that  such  merchants  have. 

For  the  reasons  indicated  the  judgment  is  reversed   and  cause  remanded 
for  a  new  trial,  with  directions  to  the  circuit  court  to  sustain  the  demurrer 
to  the  indictment. 
Whole  court  sitting. 


GRAY  V.  PEAY. 
(Filed  November  17, 1904— Not  to  be  reported. ) 

1.  Land— Trespass— Pleading— Allegations— Claim  of  title— In  an  action 
for  trespass  "quare  olausum  freglt"  the  petition  should  describe  the  land  so 
that  it  may  be  Identified  and  allege  title  in  the  plaintiff,  and  also  designate 
the  particular  Injury  or  wrong  sued  for,  so  that  defendant  can  not  avoid 
pleading  to  that  identical  cause  of  action,  but  it  is  not  necessary  that  plain- 
tiff's claim  of  title  should  be  recited.    This  is  a  matter  of  proof,  if  denied. 

9.  Possessory  title— Patents— In  a  controversy  as  to  the  ownership  of  a 
tTAut  of  twenty-three  acres  of  unlnclosed  land,  to  which  neither  party  has  a 
possessory  title,  but  from  which  both  have  been  cutting  timber  and  fire 
wood,  and  to  which  both  claim  title  by  patents  from  the  State,  the  one  to 
whom  the  first  patent  was  granted  is  the  lawful  owner. 

W.  B.  Gardner  for  appellant. 

W.  W.  Helm  for  appellee. 

Appeal  from  Butler  Circuit  Court. 

Opinion  of  the  oourt  by  Chief  Justice  Burnam. 

The  appellee,  B.  B.  Peay,  brought  this  action  in  the  Butler  Circuit  Court 
against  the  appellant,  Luther  Gray.    He  alleged  in  his  petition  that  he  was 
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the  owner,  and  that  be  and  his  vendors  had  been  in  the  actual,  peaceable 
and  adverse  possession  of  the  tract  of  twenty-three  acres  of  land  for  more 
than  thirty  years;  and  that  the  defendant  had,  without  right,  cut  and  re- 
moved oak  timber  therefrom  of  the  value  of  $75,  and  prayed  judgment 
therefor.  The  defendant,  in  his  answer,  denied  that  plaintiff  was  the  owner 
of  the  boundary  described  in  his  petition,  or  that  he  an<^  his  vendors  luid 
been  in  the  actual  and  adverse  possession  thereof  for  thirty  years,  or  any 
length  of  time,  and  further  plead  that  in  February,  1884,  a  patent  from  the 
Commonwealth  of  Kentucky  had  issued  to  his  father,  Granville  Gray,  and 
C.  L.  Stewart,  for  the  land  described  in  plaintiff's  petition;  that  subse- 
quently his  father  had  acquired  the  interest  of  Stewart  therein ;  and  that 
his  father  and  he,  as  his  heir  at  law,  had  been  in  the  undisturbed  possession 
of  this  tract  of  land,  claiming  It  as  their  own  for  more  than  twenty  years. 
Plaintiff,  in  his  reply,  admitted  that  a  patent  had  issued  to  defendant's 
father  and  Stewart,  as  alleged,  but  averred  that  In  January,  187S,  his  father, 
N.  M.  Peay,  had  entered  and  had  surveyed  this  boundary  of  land  by  the 
county  surveyor  of  Butler  county,  which  survey  was  duly  entered  upon  the 
books  of  the  county  surveyor;  that  he  had  paid  the  surveyor  to  see  to  the 
issuing  of  a  patent  thereon;  that  his  ancestor  had  taken  possession  of  and 
used  the  land  by  cutting  timber  thereon ;  and  that  at  his  death  it  passed 
under  his  will  to  his  daughter,  Mrs.  Andrews,  who  subsequently  conveyed 
the  interest  devised  to  her  to  plaintiff;  and  that  in  June,  1808,  he  had  the 
survey  carried  into  patent.  Copies  of  the  survey,  entry  and  patent  were 
filed  as  exhibits  with  the  reply. 

It  is  admitted  by  the  parties  that  the  entry  and  survey  of  Peay  antedated 
appellant'f!  patent  many  years.  The  twenty-three  acres  in  controversy  laid 
between  the  tracts  of  land  owned  by  the  elder  Peay  and  the  father  of  appel- 
lant. It  was  never  fenced,  and  both  parties  seem  at  different  times  to  have 
procured  timber  and  fire  wood  therefrom.  The  agreed  facts  do  not  show  a 
possessory  title  in  either  party.  The  case  must,  therefore,  turn  upon  the 
question  as  to  who  first  acquired  title  to  the  property  under  grant  from  the 
Commonwealth,  ^'ection  4704  of  the  Kentucky  Statutes,  which  was  also  a 
provision  of  the  Revised  anc!  General  Statutes,  says:  "None  but  vacant  land 
shall  be  subject  to  appropriation  under  this  chapter.  Every  entry,  survey 
or  patent  made  or  issued  under  this  chapter  shall  be  void  so  far  as  it  em- 
braces lands  previously  entered,  surveyed  or  patented.  •  ♦  ♦  The  legal 
title  of  the  land  shall  bear  date  from  the  time  of  making  the  survey." 

In  construing  this  provision  of  the  statute  it  was  held  in  Kirk  v.  Wil- 
liamson, S2  Ky.,  161,  that  "if  a  person  entered  land,  pays  foi  it  and  com- 
plies with  the  statute  in  having  the  entry  and  survey  made  in  the  time 
fixed  by  law,  no  other  person  has  any  right  either  to  enter,  survey  or  patent 
the  land,  and  whenever  the  Commonwealth  lawfully  patents  lands  once,  it 
can  not  for  any  cause  patent  the  same  land  as  vacant  or  unappropriated  laad 
again,  for  that  would  breed  confusion  ond  contention." 

This  case  was  followed   by  Qoosling  v.    Smith,    90  Ky.,    157;  Gibson  v. 
Board,  102  Ky.,  505.     As  appellees  entered  and  surveyed  the  land  long  before 
the  patent  of  appellant,  we  are  of  the  opinion  that  he  held  the  legal  title 
thereto;  and  that  the  patent  issued  to  appellant  was  void. 

In  an  action  of  trespass ''quareclau sum    fregit"  the  petition  should  de- 
cribe  the  land  so  that  it  may  be  identified  and    allege  title  in  the  plaintiff* 
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and  also  designate  the  particular  injury  or  wrong  sued  for,  so  that  defendant 
can  not  avoid  pleading  to  that  identloal  cause  of  action ;  but  it  Is  not  neces- 
sary that  plaintiff's  chain  of  title  should  be  recited  in  the  petition.    This  ia 
a  matter  of  proof  if  denied. 
For  reasons  indicated  the  judgment  is  aflQrmed. 


BUCKKL,  BY,  &o.  v.  SMITH'S  ADM'R,  &o. 

(Filed  November  17,  1904— Not  to  be  reported. ) 
Morris  B.  Giflord  and  A.  £.  Willson  for  appellants. 
Wm.  Furlong  and  John  Roberts  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division.. 
Judge  O'Bear  delivered  the  following  extension  of  opinion  of  the  court: 

It  is  sought  to  charge  the  surety  ui)on  the  bond  of  the  administrator  with 
the  debt  which  he  owed  the  estate  of  his  intestate  at  the  time  of  his  appoint- 
ment and  qualification.  Smith,  the  administrator,  has  not  charged  himself 
with  the  amount  of  his  own  debt,  nor  has  he  accounted  for  it  at  all  iu  hia 
settlement.  It  is  said  that  he  is  insolvent,  and  has  been  since  his  qualifica- 
tion as  administrator. 

At  the  common  law  the  qualification  of  an  administrator  who  was  al60> 
debtor  to  the  estate  operated  to  discharge  his  liability  to  it.  (Gatewood  v. 
X^yle,  5  Mon.,  7.)  He  could  not  be  both  plaintiff  and  defendant  in  an  action 
to  recover  it.  The  title  to  the  personal  estate,  including  such  choses,  waa 
deemed  to  be  vested  in  the  personal  representative.  From  this  fact  it  doubt- 
less came  to  be  held  in  a  certain  line  of  cases  that  the  sureties  upon  the  ad- 
ministrator's bond  were  liable  for  a  debt  owing  by  the  latter  to  the  estate- 
whether  he  was  solvent  or  not.  But,  according  to  another  line  of  decisions,. 
it  is  held  that  a  debt  owing  by  an  executor  or  administrator  to  the  dece- 
dent's estate  is  regarded,  so  far  as  the  liability  of  the  sureties  is  concerned, 
as  if  the  debt  were  cwing  by  a  third  person.  If  the  personal  representative- 
actually  pays  his  debt,  the  sureties  ai*e  of  course  liable  for  its  proper  appll- 
oation.  as  for  other  assets  coming  to  his  hands.  Or,  where  he  was  solvent 
and  the  debt  could  have  been  collected,  there  being  nobody  else  capable  of 
suing  to  recover  it,  he  ought  to  have  paid  it.  His  failure  to  account  for  it 
should  in  that  case  be  treated  as  would  his  failure  to  collect  a  debt  owing 
the  estate  by  any  other  solvent  debtor.  (Bader  v.  Yeargin,  85  Tenn.,  486; 
Conditt  V.  Winslow,  106  Ind.,  143;  Gay  v.  Grant,  101  N.  C,  906.) 

But  where  he  was  always  insolvent  and  unakle  to  pay,  the  liability  of  his 
sureties  upon  their  undertaking  for  his  faichfnl  performance  of  his  duties 
should  not  be  enlarged  by  a  mere  fiction  of  the  law  to  such  an  unreasonable 
extent  as  to  mulct  them  for  something  that  no  amount  of  diligence  and  no 
degree  of  honesty  on  the. part  of  the  administrator  could  have  guarded 
against.  Men  sometimes  can  not  pay  their  debts.  Their  sureties  as  adminis- 
trators do  not  undertake  more  than  that  they  will  diligently  and  honestly 
do  what  can  be  done  in  the  administration  of  the  estate  committed  to  them. 

While  this  court  does  not  appear  to  have  p&ssed  upon  this  identical  ques- 
tion, yet  in  Bush  v.  Bush,  2  Duvall,  276,  it  was  said:  **The  appointment  of 


992  OOMMONWEALTH  V,  KEATHLY. 

a  debtor  as  ezeoutnr  or  adiDlnlstrator  suspends  the  right  of  action ;  but  as 
this  is  really  not  the  payment  of  the  debt,  the  executor  or  administrator 
must  be  held  chargeable  with  the  amount  of  his  individual  indebtedness  in 
his  fiducial  account,  and  so  far  as  he  charges  himself  with  such  Indebted- 
neee  in  his  fiducial  accounts  it  must  be  held  a  rancelment  of  his  individual 
liabilities;  but  if  he  should  not  charge  this  individual  liability,  or  so  far  as 
he  fails  to  do  so,  and  then  ceases  to  be  executor,  the  right  of  action  to  such 
extent  revives  against  him." 

The  question  of  the  sureties*  liability  does  not  appear  to  have  been  in- 
volved in  that  case.  Yet  if  the  debt  could  still  be  collected  from  the  former 
administrator  by  his  successor,  it  would  seem  to  follow  that  the  former's 
sureties  were  not  bound  for  it  as  a  debt  extinguished  by  his  appointment, 
and  presumably  collected  by  him  on  that  account.  It  is  not  clear  in  the 
oase  at  bar  that  the  administrator  could  not  have  collected  the  debt,  for 
he  seems  to  admit  that  he  had  the  money  in  bank,  or  some  part  of  it,  which 
he  had  recently  got  from  his  wife  (creating  the  debt  in  question),  when  he 
was  appointed. 

The  chancellor  is  authorized  upon  a  return  of  the  case  to  weigh  the  evi- 
<lence  in  the  recoid,  and  any  other  that  may  be  adduced,  wherefrom  his 
judgment  may  be  entered  upon  the  principle  herein  laid  down. 


COMMONWEALTH  v.  KEATHLY. 
(Filed  November  17,  1904— Not  to  be  reported.) 
W.  H.  Hester  and  N.  B.  Hays  for  appellant. 
H.  J.  Moorman  for  appellee. 
Appeal  from  Fulton  Circuit  Court. 
Judge  Nunn  delivered  the  following  response  to  petition  for  rehearing: 

The  appellant  shows  in  his  petition  for  rehearing  that  he  was  the  keeper 
t)f  a  house  of  private  entertainment  at  the  time  the  offense  was  alleged  to 
have  been  committed.  Unfortunately  for  him  this  fact  was  not  made  to  ap- 
pear in  the  record.  The  agreed  facts  made  it  appear  that  he  was  the  keeper 
t)f  a  hotel  at  that  time  and  had  failed  to  procure  license. 

The  appellant  also  contends  that  this  court  had  no  power  to  reverse  the 
•case  and  remand  it  for  a  new  trial ;  that  he  had  once  been  acquitted  on  a 
trial  in  the  lower  court,  and  that  to  put  him  on  trial  again  for  the  same 
offense  would  be  in  violation  of  his  constitutional  rights.  This  principle  ifi 
correct  with  reference  to  felonies  and  misdemeanors  where  imprisonment 
may  be  inflicted  as  a  part  or  all  of  the  punishment.  Section  868  of  the  Crim- 
inal Code  provides:  "A  judgment  on  a  verdict  of  acquittal,  of  an  offense 
the  punishment  of  which  is  imprisonment,  shall  not  be  reversed.*' 

Where  imprisonment  is  not  a  part  of  the  punishment  and  only  a  fine  can 
be  assessed,  a  reversal  for  a  new  trial  may  be  had  for  either  the  Common- 
wealth or  the  defendant. 
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TANDY  V.  RILEY. 

(Filed  November  17,  1904— Not  to  be  reported. ) 

H.  Q.  Botts  for  appellant. 

Cainmack  &  Perry  for  appellee. 

.Appeal  from  Owen  Circuit  Court. 

Judge  Nunn  delivered  the  following  responee  to  petition  for  rehearing : 

Upon  another  investigation  of  this  record  we  find  that  we  were  mistaken. 
In  the  statement  that  appellee's  pleading  in  this  case  was  not  controverted^ 
But  we  are  still  of  the  opinion  that  under  the  evidence  appellee  was  entitled 
to  the  peremptory  instruction. 


COMMONWEALTH  v.  CLARK,  &c. 
(Filed  November  17,  1104. ) 

1.  Wilis— Life  estate— Remainderman— Death  of  life  tenant— Adverse  pos- 
session—Limitation— Elizabeth  Bedford  died  in  1860,  leaving  a  will  by  which 
she  devised  all  her  iand  in  this  State  to  her  eon,  Robert,  during  his  life,, 
with  remainder  to  his  children,  if  he  left  any,  otherwise  to  the  State  for  the 
poor.  Testator,  at  her  death,  had  a  suit  pending  against  the  heirs  of  one 
Bedlnger  for  470  acres  of  land  of  which  she  was  the  equitable  owner.  Her 
son,  Robert,  revived  the  suit  by  filing  an  amended  petition,  claiming  that  he 
was  the  sole  devisee  of  his  mother  and  her  heir  at  law,  and  asked  that  the 
suit  be  prosecuted  In  his  own  name  and  for  his  own  use,  and  a  judgment 
was  entered  whereby  the  commissioner  was  ordered  to  convey  the  land  to- 
him  in  fee  simple,  which  was  done,  and  this  deed  was  put  to  record  in  June, 
1868.  He  died  in  1887,  childless  and  testate,  leaving  his  widow,  Susan,  his. 
sole  devisee,  who  conveyed  the  land  to  appellees.  This  action  was  brought 
by  the  Commonwealth  in  January,  1902,  claiming  the  land  under  the  will 
of  Elizabeth  Bedford.  Held— That  the  judgment  of  the  chancellor  dis- 
missing the  petition  on  the  ground  that  it  was  barred  by  the  fifteen  and 
thirty  years'  statute  of  limitation  was  proper. 

2.  Deed— Renunciation  of  will— Notice— As  the  son,  Robert,  acquired 
and  held  the  legal  title  to  the  land  by  and  under  the  deed  of  the  commis- 
sioner from  the  Bedlnger  heirs,  his  title  and  possession  were  adverse  to  the- 
remlnderman,  who  had  only  an  equitable  title,  and  his  act  in  taking  to 
himself  the  title  in  fee  simple  was  a  repudiation  of  the  trust  created  by  the 
will  and  amounted  to  a  renunciation  thereof,  of  which  the  deed  gave  notice 
to  the  remainderman. 

W.  C.  Halbert,  R.  D.  Wilson  and  L.  W.  Robertson  for  appellant. 

Thos.  R.  Phisier,  E.  L.  Worthington  and  Sam'l  J.  Pugh  for  appellees. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Elizabeth  M.  Bedford  died  February  20,  1860,  domiciled  in  Lewis  county,, 
leaving  a  will  which  was  duly  admitted  to  probate.  Her  son  and  onlychild^ 
Robert  Bedford,  was  named  and  appointed  therein  as  executor  without 
security,  and  qualified  as  such. 

Such  parts  of  the  will  as  bear  upon  the  question  presented  for  our  consid-^ 
eration  by  the  record  herein  are  as  follows: 
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*'l8t.  I  give  and  bequeath  to  my  soOi  Robert  Bedford,  all  of  my  lands  In 
Xiewie  county,  to  have  and  to  hold  during  his  natural  life.  If  said  Robert 
Bedford  should  die  leaving  a  ohild  or  children  of  hie  own  body,  then  those 
lands  are  to  go  to  those  children  and  their  heirs  forever. 

"8d.  1  give  and  bequeath  to  my  son,  Robert  Bedford,  all  the  lands  and 
other  property  I  own  in  tho  county  of  Nicholas,  to  have  and  to  hold  during 
his  natural  life. 

"4th.  In  case  my  son,  Robert,  dies  leaving  children  of  his  own  natural 
body,  I  give  and  bequeath  all  my  lands  to  them  and  their  heirs  forever. 
But  if  my  son  dies  without  a  child  or  children,  then  I  desire  that  all  my 
lands  in  Lewis  and  Nicholas  be  sold,  and  the  money  arising  from  said  sales 
I  give  and  bequeath  to  the  State  of  Kentucky  forever  In  trust;  that  the  said 
State  will  forever  hold  the  same  for  the  use  and  benefit  of  the  children  of 
the  State;  that  the  said  State  will  invest  said  money  in  some  profitable 
bank  stock,  and  the  profits  therefrom  I  desire  to  be  appropriated  annually 
forever  toward  the  education  of  the  children  of  the  State  of  Kentucky,  par- 
ticularly the  poor  and  most  unenlightened.  I  desire  that  this  money  consti- 
tute a  permanent  school  fund,  and  the  interest  from  this  fund  to  be  appro- 
priated annually  toward  the  education  of  the  children  of  this  State.'* 

The  testatrix  owned  at  the  time  of  her  death  in  fee  simple  a  tract  of  348 
acres  of  land  situated  in  Lewis  county;  one  of  800  acres  in  Nicholas  county* 
•and  an  undivided  one-fifth  interest  in  460  acres  in  Nicholas  and  Robertecn 
counties.  In  addition  to  these  lands  she  had  in  possession,  under  a  title 
bond  from  H.  G.  Bedinger,  459  acres  lying  on  the  Ohio  river  at  the  mouth 
of  Quick  Run  creek,  in  Lewis  county. 

Robert  Bedford;euryivedihis  mother  twenty-seven  years,  and  died  testate 
In  Mason  county,  Kentucky,  where  he  then  resided,  December  23,  1887.  His 
will  was  probated  in  the  (Mason  County  Court  February  14,  1888.  He  died 
without  issue,  and  by  his  will  devised  all  bis  estate  to  his  wife,  Susan  Bed- 
ford, who  6urvived;him.  It  does  not  appear  that  the  estate  of  Elizabeth  M. 
Bedford  was  settled  by  Robert  Bedford,  executor,  and  after  his  death  T.  S. 
Clark  was,  by  order  of  the  Lewis  County  Court,  appointed  administrator 
thereof,  with  the  ^ill  annexed,  and  duly  qualified  as  such.  Thereafter  be 
brought  suit  in  the  Lewis^Circuit  Court  to  obtain  a  d^ree  for  the  sale  of 
the  lands,  owned  in. fee  simple  by  Elizabeth  M.  Bedford  at  the  time  of  her 
death.  The  Commonwealth  of  Kentucky  and  its  then  agent,  G.  S.  Wall, 
were  made  parties  to  the  action,  together  with  the  brothers  and  only  heirs 
at  law  of  Elizabeth  M.  Bedford.  An  answer  was  filed  for  the  State  by  its 
agent,  wherein  claim  was^  set^^up  by  it  to  the  proceeds  of  the  lands  under 
and  by  virtue  of  the  wlll^of  Elizabeth  M.  Bedford,  and  consent  given  to 
accept  it  as  a  trust.for  and^on  behalf  of  the  children  of  the  State. 

Susan  Bedford,  widow^and^sole  devisee  under  the  will  of  Robert  Bedford, 
Also  filed  an  answer^in  theiactlon,  which  was  made  a  cross  petition,  and  in 
which  it  was  insistedithat  the  devise  in  the  will  of  Elizabeth  M.  Bedford  to 
the  State  of  Ken tUGky^for|.the  education  of  its  children  was  so  vague  and 
uncertain] nsjto  make  it  absolutely  void,  for  which  reason  the  absolute  title 
to  the  landsisought  to.be  sold. vested  in  her  husband  as  the  only  ohild  and 
heir  at  law  of  the  testatrix,  and  at^hls  death  in  her  by  the  provisions  of  his 
will.    The  chancellor]  adjudged,  however,  that  the  State  of  Kentucky  was 
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entitled  after  the  death  of  Robert  Bedford,  the  life  tenaDt,  to  the  proceeds 
of  the  laDds  described  in  the  petition,  under  the  devise  in  the  will  of  Eliza- 
beth M.  Bedford,  and  directed  its  payment  to  the  State's  agent.  From  that 
Judgment  an  appeal  was  taken  by  Susan  Bedford,  but  it  was  affirmed  by 
this  court  and  the  validity  of  the  devise  to  the  State  upheld.  (Bedford,  &c. 
V.  Bedford's  Adm'r,  &o.,  99  Ky.,  378.) 

The  tract  of  462  acres  lying  on  the  Ohio  river  at  the  mouth  of  Quick  Run 
«Teek,  in  Lewis  county,  was  not  mentioned  or  sold  in  the  action  referred  to. 
This  tract  was  purchased  by  Elizabeth  M.  Bedford  of  her  brother,  H.  C. 
Bedinger,  in  1888,  for  fS,700  cash  in  hand  paid,  and  was  then  supposed  to 
contain  470  acres.  At  the  time  of  its  purchase  Bedinger  executed  to  her  a 
title  bond,  wherein  the  land  was  particularly  described,  the  payment  of  the 
full  consideration  acknowledged,  the  undertaking  expressed  that  the  posses- 
sion of  the  land  would  be  delivered  to  the  vendee  December  1,  183i),  and  that 
•a  deed  ,of  general  warranty  conveying  the  same  would  be  executed  and  de 
livered  to  her  by  the  vendor  on  or  before  Aug^ust  1.  1834.  Possession  of  the 
land  was  delivered  at  the  time  stipulated  in  the  bend,  but  the  vendor,  Bed- 
inger, before  the  arrival  of  the  time  fixed  for  the  execution  of  the  deed,  re- 
moved to  and  became  a  resident  of  the  State  of  Missouri,  where  he  died  in 
1847;  without  having  executed  a  deed  to  his  vendee. 

On  October  12,  18A7,  Elizabeth  M.  Bedford  brought  suit  in  the  Lewis  Gir- 
ouit  Court;  against  the  children  and  heirs  at  law  of  her  vendor,  H.  G.  Bed- 
inger, setting  forth  her  purchase  of  the  land,  the  payment  by  her  of  the 
purchase  money,  and  the  covenants  of  the  title  bond,  which  was  filed  with 
the  petition,  and  prayed  a  specific  performance  of  the  contract  by  the  execu- 
tion to  her  of  a  proper  deed  upon  the  part  of  the  heirs  at  law  of  the  vendor. 

The  heirs  filed  answer,  admitting  the  sale  of  the  laud  upon  the  terms  con- 
tained in  the  title  bond,  the  payment  of  the  purchase  moneys  and  expressed 
their  willingness  to  execute  the  deed  demanded, 'but  averred  that  the  ven- 
dee, under  color  of  the  title  bond,  was  claiming  and  holding  more  of  their 
father's  land  than  Iiad  been  sold  her.  For  the  purpose  of  recovering  the 
alleged  excess  of  land,  or  its  value,  the  answer  was  made  a  counterclaim 
against  the  plaintiff,  and  Judgment  asked  against  her.  It,  however,  later 
appeared  from  a  survey  of  the  land  described  in  the  title  bond,  made  at  the 
instance  of  the  defendants,  that,  instead  of  an  excess,  there  was  a  shortage 
in  the  quantity.  In  other  words,  it  was  found  that  instead  of  there  being 
470  acres  in  the  tract,  as  expressed  in  the  title  bond,  it  contained  only  4.52 
acres,  2  rods  and  18  poles. 

During  the  pendency  of  the  action,  and  before  a  judgment  was  entered 
therein,  the  death  of  Elizabeth  M.  Bedford  occurred,  as  hereinbefore  stated. 
In  June,  1860,  this  fact  was  suggested  to  the  court  and  an  order  of  revivor 
entered,  and  at  the  succeeding  term  Robert  Bedford  filed  an  amended  peti- 
tion and  answer  to  the  counterclaim,  in  which  he  set  forth  the  fact  that  he 
was  the  sole  devisee  under  the  will,  and  the  only  child  and  heir  at  law  of 
the  testatrix,  and  asked  that  the  suit  be  prosecuted  in  his  own  name  and 
for  his  own  use. 

In  June,  1868,  a  judgment  was  entered  in  the  cause  by  agreement  of  the 
parties,  whereby  the  commissioner  was  ordered  to  execute  a  deed  conveying 
him  the  land  In  fee  simple,  which  was  done  accordingly,  and  the  deed  put 
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to  record  June  6,  1868.    The  laod  was  held  hy  Bobert  Bedford  unAn  this 
deed  until  hla  death,  which  occurred  December  28,  1887,  and  after  his  death 
Susan  Bedford,  his  widow  and  sole  devisee,  held  It,  under  and  by  vlrt>ue  of 
the  provisions  of  his  will,  until  her  death  in  1690,  though  on  October  11  she, 
by  deed  of  general  warianty,  conveyed  it,  together  with  a  more  valuable 
tract  in  Mason  county,  to  her  nieces,  Nettie  Pogue  and  Carrie  E.  Clark  and 
their  husbands,  reserving,  however,  to  herself  the  control,  use  and  profits 
thereof  during  her  life.    Susan  Bedford   never  had  any  children,  but  had 
reared  the  two  nieces  to  whom,  and  their  husbands,  respectively,  the  land 
wag  conveyed  by  her  as  stated.    The  lands  thus  conveyed  them  were  jointly 
held  by  the  grantees  after  the  death  of  Susan  Bedford  until  March  20,  1900, 
at  which  time  they  agreed  that  Clark  and  wife  should  take  and  own  the  462 
acres  at  the  mouth  of  Quick  Run  creek,  in  Lewis  county,  and  Pogue  and 
wife  the  land  in  Mason  county,  and  pay  Clark  and  wife  15,000  in  cash* 
which  was  done,  and  deeds  to  that  effect  were  passed  between  the  parties. 
This  action  was  instituted  January  8,  1908,  by  the  appellants,   Common- 
wealth of  Kentucky  and  R.  fD.  Wilson,  its  agent,  against  the  appellees,  T. 
S.  Clark,  Carrie  B.  Clark,  his  wife,   B.    F.   Jackson,  Chas.  Variers,  John 
D.  Hendrickson  and   C.    B.  Liles,  to  recover  possession  of  and  quiet  ita 
alleged  title  to  the  452  acres  of  land  situated  on  the  Ohio  river  at  the  month 
of  Quick  Run  creek,  in  Lewis  county.    The  petition,  as  amended,  contained 
the  averments  that  the  land  mentioned  was  by  the  will  of  Elizabeth  M. 
Bedford,  deceased,  devised   to  her  son,   Robert  Bedford,  for  life/ with  re- 
mainder, in  the  event  of  his  dying  without  issue,  to  the  Commonwealth  of 
Kentucky  In  trust  for  the  education  of  the  poor  children  of  the  State;  thai 
though  Robert  Bedford  survived  his  mother  many  years,  he  remained  and 
died  childless,  by  reason  of  which  the  title  to  the  land  in  question  vested  in 
the  Commonweal th  in  trust  foi  the  education  of  the  poor  children  of  the 
State,  and  that  the  appellees  were  wrongfully  holding  the  possession  of  the 
land  and  claiming  it  as  their  own.     Besides  seeking  to  recover  possession  of 
the  land  and  the  quieting  of  the  State's  alleged  title  thereto,  it  was  also 
asked  in  the  petition  that  the  land  be  sold  and  its  proceeds  applied  to  the 
use  expressed  in  the  will  of  the  testatrix. 

The  appellees,  T.  S.  Clark  and  Carrie  E.  Clark,  filed  an  answer,  in  which 
it  is  denied  that  the  Commonwealth  of  Kentucky  has  any  title  to  the  laad 
in  controversy,  and  averred  that  they  have  and  hold  the  title  to  same;  and 
further,  that  they  and  those  under  whom  they  claim  the  land  have  had  and 
held  the  actual  possession  thereof,  adversely  to  appellants  and  all  others* 
continuously  for  more  than  thirty  years  before  the  institution  of  this  action, 
and  pleaded  the  five,  ten,  fifteen  and  thirty  years'  statute  of  limitation  in 
bar  of  any  recovery  of  the  land. 

Appellants  demurred  to  so  much  of  the  answer  as  pleaded  the  statute  of 
] imitation.  The  demurrer  was  sustained  by  the  court  as  to  the  pleas  of  the 
statutes  of  five  and  ten  years*  limitation,  but  overruled  as  to  the  paragrapba 
that  relied  upon  the  statutes  of  limitation  of  fifteen  and  thiity  years.  There- 
upon all  affirmative  matter  in  the  answer  was  denied  by  reply  and  the  cause 
was  submitted  upon  the  issues  thus  formed,  the  deposition  of  QeorgeM. 
Thomas,  and  a  statement  of  facts  reduced  to  writing  by  agreement  of  the 
parties.    The  chancellor,  by  the  judgment  rendered,  dismissed  the  appel- 
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laDt*8  petition,  upon  the  ground  that  the  action  was  barred  by  the  fifteen 
and  thirty  years'  statutes  of  limitation.  The  action  of  appellant  is  bot- 
tomed upon  the  theory  that  as  by  the  will  of  Elizabeth  M.  Bedford,  her  son,. 
Robert,  had  a  life  estate  in  the  land  in  controversy,  the  State  of  Kentucky- 
had  no  right  of  action  until  his  death  in  1887,  and  that  as  this  action  was  > 
brought  within  the  fifteen  years  next  following  that  event,  the  statutes  of 
limitation  do  not  Apply. 

In  other  words,  the  contention  is,  first,  that  during  the  lifetime  of  Robert  • 
Bedford  limitation  did  not  run,  because  his  possession  during  that  time  is  - 
not  to  be  counted  as  adverse  to  the  remaindermen ;  second,  that  having 
qualified  as  executor  of  the  will  of  his  mother,  the  converting  of  his  life  es- 
tate into  a  fee  simple  title  should  not  be  allowed  to  defeat  the  tiust  created 
by  her  will.    While  it  is  true  that  the  possession  of  a  life  tenant  can  not  be 
adverse  to  the  holder  of  the  legal  title  in  remainder,  and  likewise  true  that  • 
the  possession   of  a  trustee  as  such  is  not  adverse  to  the  cestui  que  trust, 
manifestly  these  principles  can  not  apply  to  the  case  at  bar  unless  the  legal: 
title  in  remainder  had  vested  m  appellant,  and  a  legal  title  in  the  life  estate ' 
had  been  held  by  Robert  Bedford ;  in  that  event  the  remainderman  would.' 
have  no  right  of  action  either  in  law  or  equity  until  the  termination  of  thd- 
life  estate.    But  such  was  not  the  case  here,  for  Robert  Bedford  acquired 
and  held  the  legal  title  in  fee  simple  by  and  under  the  deed  from  the  heirs 
of  Bedinger,  and  his  title  and  possession  were  adverse  to  the  remaindermen 
who  had  only  an  equitable  estate  or  equitable  title  in  remainder.    Under 
such  circumstances  it  would  seem  that  the  holder  of  the  equitable  title  in 
remainder  had  a  right  of  action  during  the  life  tenancy,  if  not  to  reoover 
the  land  or  its  proceeds,  at  least  to  set  aside  or  reform  the  deed  or  have  the* 
trust  declared  by  a  court  of  equity,  and  such  a  decree  entered  as  would 
ultimately  lead  to  its  enforcement. 

It  is  apparent  that  the  legal  title  to  this  land  was  never  in  Elizabeth  M. 
Bedford.  Though  she  endeavored  to  obtain  it  by  the  action  against  the  Bedin- 
§(eT  heirs,  her  death  occurred  before  the  end  in  view  could  be  accomplished. 
After  hei  d^th  the  judgment  of  the  court  in  the  action  then  pending  should 
have  directed  that  Robert  Bedford  be  conveyed  by  deed  from  the  Bedinger 
heirs  an  estate  for  life  in  the  land,  with  remainder  in  the  event  of  his  death 
without  issue,  to  the  State  of  Kentucky  in  trust  for  the  education  of  the 
children  of  the  State,  as  in  the  will  of  Elizabeth  M.  Bedford  provided,  and 
the  deed  should  have  been  executed  by  the  commissioner  pursuant  to  sacb 
judgment,  but  this  was  not  done.  It  is  evident  that  the  vesting  of  the  fee- 
simple  title  to  the  land  in  Robert  Bedford  was  not  accidental.  It  was  in- 
tentionally done,  because  he  and  his  counsel,  George  M.  Thomas  and  Harri- 
son Taylor,  were  of  the  opinion  that  his  mother's  will  in  respect  of  the 
devise  of  the  proceeds  of  her  lands  to  the  State  for  purposes  of  education 
was  void  for  uncertainty,  and '  that,  therefore,  no  remainder  was  created  by 
it.  failing  which  he  would  take  the  estate  absolutely  as  the  only  heir  at  law. 
It  afterwards  developed  that  this  conclusion  was  erroneous,  but  the  act  of 
Robert  Bedford  in  taking  to  himself  the  title  in  fee  simple  manifested  a 
purpose  to  repudiate  the  trust  created  by  the  will,  and  amounted  to  a  re- 
nunciation thereof,  of  which  the  deed  gave  notice  to  the  remainderman.. 

vol.  26—63 
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From  that  time  until  his  death  Robert  Bedford's  posseefiion  of  the  laod  was 
/adverse  to  the  remainderman  and  all  others,  and  such  was  the  character  of 
the  possefision  of  bis  successors  to  the  legal  title  down  to  the  time  of  the  1d- 
«tltutlon  of  appellants'  action,  a  period  of  more  than  thirty-eight  years. 

We  are  of  opinion   that  appellant's  cause  of  action  accrued  upon  there- 
vuDolatlon  of  the  trust  by  Robert  Bedford,  which  occurred  when  he  aocepled 
4ind  put  to  record  the  deed  from  the  heirs  of  Bedinger,  June  6, 1863.    It  niQSt 
•tie  presumed  that  the  recording  of  the  deed   gave  the  appellant,  Common- 
wealth of  Kentucky,  notice  of  the  renunciation  by  Robert  Bedford  of  the 
^rufit  created  by  his  mother's  will,  and  that  his  possession  of  the  land  was 
•adveree  to  the  remainderman.    The  appellant,  at  any  time  within  five  years 
after  its  discovery  of  the  wrongful  conversion   by  Robert  Bedford  of  the 
title  to  the  land  from  a  life  estate  to  a  fee  simple,  and  not  later  than  ten 
.  years  after  the  act,  might  have  sued  to  correct  or  set  aside  the  deed  whereby 
the  title   was  thus  changed.    ( Ken tucicy  Statutes,  sections  2616  and  9619. ) 
Id  Tread  way  v.  Pharls,  90  Ky. ,  668,  which  was  an  action  brought  by  the 
•^children  and  heirs  at  law  of  Pharis  by  his  first  wife,  against  his  second  wife 
.4hDd  her  children  by  him,  for  a  division  of  his  lands  fairly,  bgt  in  such  man- 
ner as  to  exclude  a  tract  of  fifty-eight  acres  conveyed  the  decedent  in  1848 
?by  oae  Tarlton  Embry,  which  they  prayed  might  be  adjudged  to  belong  to 
^hem  to  the  exclusion  of  the  last  wife  and  her  children,  because  the  oonsid- 
•eratlon  was  paid  to  Embry  out  of  the  estate  of  their  mother  under  an  agree- 
ment between  her  and  their  father  that  the  deed  therefor  was  to  be  made  to 
her.  but  which  the  father  fraudulently,  and  without  her  knowledge  or  con- 
7 sent,  caused  to  be  made  to  himself.    The  inquiry  was  whether  the  recoveiy 
-sought  was  barred  by  the  thirty  years'  statute  of  limitation,  in  passing  upon 
which  the  court  said:    "Notwithstanding  about  forty  years  elapsed  from 
ithe  execution  of  that  deed  to  the  institution  of  this  action,  avoidance  of  the 
statute  of  thirty  years  was  pleaded  in  the  reply  upon  the  ground  that  their 
ifather  was  tenant  by  curtesy,  and  no  action  to  recover  the  land  oould  have 
vt)een  maintained  until  his  death.     But  without  considering  oi  deciding  as 
to  the  suiflcleDcy  of  the  reply  in  that  respect.  It  seems  to  us  that  they  are 
't)arreu  by  section  6,  if  not  by  section  2,  article  3,  chapter  71,  General  Stat- 
utes, for  as  the  ground  of  relief  is  the  alleged  fraud  of  their  father  in  caus- 
ing the  deed  made  to  himself  instead  of  their  mother,  they  had  a  cause  of 
-action,  if  ever,  upon  her  death,  and  not  having  sued  within  five  or  ten  years 
thereafter,  they  can  not  now  maintain  an  action  to  set  aside  the  deed,  which 
has  to  be  done  before  (hey  can  recover  the  land.     While  they  could  not  re- 
'Cover  the  land  during  the  lifetime  of  their  father,  there  was  nothing  to  pre- 
vent institution  of  iin  action  to  set  aside  the  deed,  and  thereby  changed  the 
^character  of  his  claim  and  possession  from  that  of  an  absolute  ownership  to 
a  tenancy  by  courtesy." 

Obviously,  the  plaintiffs  in  the  case  supra  could  in  no  event  have  recov- 
•ered  the  land,  the  Mtle  of  which  had  been  wrongfully  converted  by  their 
^father,  except  upon  the  theory  that  a  court  of  equity  would  treat  his  hold- 
ing of  the  title  under  the  circumstances  as  in  trust  for  the  heirs  at  law  of  his 
^rst  wife,  subject  to  his  right  to  the  possession  and  use  thereof  for  life  as  a 
tenant  by  the  curtesy.  The  trust  was  a  constructive  or  implied  trust, 
^*reated  by  operation  of  law,  consequently  it  did  not  stop  the  running  of  the 
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-vtatnte  of  limitation,  and  though  the  trustee  could  not  be  disturbed  in  hla 
possesEion  of  the  land  during  his  life,  there  was  nothing  to  prevent  the 
heirs  at  law  from  maintaininf?  an  action  before  his  death  and  within  the 
fitatntory  period  to  set  aside  the  deed  by  which  he  wrongfully  took  to  him- 
self the  title,  but  having  failed  to  avail  themselves  of  this  plain  and  certain 
Kmedy,  they  slept  upon  their  rights  until  the  statute  of  limitation  inter- 
posed a  complete  bar  to  the  enforcement  of  the  trust. 

In  Packard  v.  Beaver  Valley  Land  and  Mining  Co.,  96  Ey.,  249,  which 
was  an  action  to  recover  land  of  the  plaintiff  that  had  been  sold  for  taxes 
«nd  bought  by  the  State,  and  was  thereafter  conveyed  by  deed  from  the 
auditor  to  one  Bice  and  by  the  latter,  by  a  subsequent  deed,  to  the  defendant, 
the  plaintiff  prayed  a  cancellation  of  the  deeds,  and  for  the  recovery  of  the 
land.  One  of  the  defenses  interposed  was  a  plea  of  the  five  years*  statute  of 
limitation.  The  court  said:  "It  can  not  be  doubted  that  when,  by  fraud  or 
^ineetionable  contrivance  or  irregularity,  the  title  of  the  owner  of  land  has 
been  wrested  from  him  and  converted  to  the  use  of  another,  he  may  bring 
bis  suit  to  cancel  the  conveyance,  and  it  is  no  obstacle  to  the  obtention  of 
relief  that  the  plaintiff  is  not  in  the  actual  possession  of  the  land;  that  fact 
^does  not  make  less  real  the  cloud  on  his  title,  and  prevent  the  value  of  his 
property  from  being  .affected  by  the  obnoxious  deed.  In  such  a  case  courts 
-of  equity  will  afford  relief,  or  otherwise  a  wrong  would  be  remediless. 
(Herr,  &o.  v.  Martin,  96  Ey.,  879;  National  Bank  of  Commerce  v.  Licking 
Valley  L.  &  M.  Co.,  16  Ky.  Law  Hep.,  311;  Eant  v.  Hall,  16  Ey.  Law  Bep., 
€11. )  *  *  *  But  while  the  pleas  of  the  defendant  so  far  as  they  are  founded 
on  the  particular  statutes  invoked  (section  16,  *  Auditor's  Agent  Act,'  1880, 
eto. )  are  unavailing,  the  plea  in  the  first  paragraph  is  a  general  one,  and 
avers  the  lapse  of  five  years  between  the  procurement  of  the  deeds  sought  to 
be  cancelled,  and  the  institution  of  the  action.  *  *  •  The  limitation  in 
euofa  case  is  five  years,  though  the  cause  of  action  is  not  deemed  to  have 
accrued  until  the  discovery  of  the  fraud  or  mistake,  but  in  no  event  can 
8Uoh  an  action  be  brought  ten  years  after  the  act  complained  of.  (Sections 
D  and  6.  article  8,  chapter  71,  General  Statutes. )  The  presumption  is  that 
plaintiff  knew  of  these  deeds  when  they  were  executed  and  recorded  in  the 
tslerk's  office,  but  whether  he  did  or  not,  more  than  ten  years  have  elapsed 
since  their  execution  and  the  institution  of  this  action." 

In  the  case  of  Baseman's  Heirs  v.  Batterton,  1  Dana,  482,  the  facts  are 
strikingly  similar  to  those  of  this  case.  Baseman  died  possessed  of  a  tract 
of  land  which  he  held  by  virtue  of  a  bond  for  the  title  from  Owings,  and 
commissioners  appointed  by  the  county  court  of  Bourbon  in  1786  made 
partition  of  it  among  five  of  his  children,  of  whom  Catharine  Baseman  was 
one.  One  Hopper  afterwards  married  Catharine  and  took  possession  of  the 
part  allotted  to  her.  In  1808  Catharine  and  her  husband  united  with  the 
others  between  whom  the  land  had  been  divided,  in  a  suit  in  equity  against 
Owings,  Baseman's  vendor,  for  a  conveyance  of  the  land  to  them  respect- 
ively, according  to  the  stipulations  of  the  title  bond  given  their  father  and 
division  as  made.  Pending  the  action  Catharine  died,  having  first  given 
birth  to  a  child  who  survived  her  several  weeks.  The  suit  was  abated  as  to 
Catharine  and  revived  in  the  name  of  Hopper,  heir  at  law  of  Francis  Hop- 
per (the  child),  who  was  the  heir  at  law  of  Catharine.    This  was  done  upon 
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the  mietakeii  idea  entertained  by  the  parties  and  the  court  that  upon  th» 
death  of  the  child  the  father  was  entitled  to  her  share  of  the  land  as  heir  at 
law,  whereas  he  was  only  entitled  to  the  possession  and  use  thereof  for  life 
as  tenant  by  the  curtesy,  as  the  legal  title  went  to  those  who  would  have 
inherited  from  Catharine  if  she  bad  died  without  children. 

A  decree  was  rendered  in  the  action  ordering  a  conveyance  by  commlfi- 
sioner  of  the  part  that  had  been  allotted  Catharine  to  Hopper  as  heir  at  law 
of  his  child,  which  was  done,  the  comnjisslouer's  deed  reciting,  as  the  decree 
had  done,  that  he  was  heir  at  law  to  the  child,  who  was  heir  at  law  to  the 
mother.  Hopper  continued  in  possession  of  the  part  thus  conveyefl  him 
until  1807,  when  he  sold  and  conveyed  it  to  Batterton,  who  took  and  there- 
after held  it  in  possession.  In  June,  1827,  Hopper  died,  and  soon  thereafter 
Baseman's  heirs  instituted  suit,  in  the  nature  of  a  bill  of  review,  against 
Batterton  and  the  heirs  of  Hopper,  alleging  the  mistake  committed  in  the 
decree  and  commissioner's  deod  to  Hopper  In  conveying  him  In  fee  that  pari 
of  the  land  allotted  to  his  wife,  Catharine,  and  seeking  to  recover  the  land 
of  Batterton,  Hopper's  vendee. 

Batterton  relied  on  the  undisturbed  possession  in  himself  and  Hopper  of 
upwards  of  twenty  years  before  the  institution  of  the  suit,  and  that  be  waa 
a  purchaser  for  value,  without  notice  of  the  equity  of  the  complainants.  In 
passing  upon  and  deciding  the  questions  involved  the  court  said:  "The 
sufficiency  of  the  latter  ground  of  defense,  that  Batterton  was  a  purchaser 
for  value  (without  notice),  need  not  be  inquired  into,  as  we  think  the  first 
must  a^ail  and  protect  him.  It  has  been  attempted  to  obviate  the  effect  of 
the  lapse  of  time  by  asserting  that  as  Hopper  originally  took  possession  in 
right  of  his  wife,  he  must  have  continued  to  hold  after  her  death  as  tenant 
by  the  curtesy,  and  as  such  he  and  his  alienee  had  a  right  to  hold  during 
his  life,  and  consequently  that  the  limitation  would  not  commence  running 
until  after  his  death.  All  this  might  well  be  conceded  provided  there  had 
been  no  decree  and  conveyance  pursuant  to  it,  purporting  to  transfer  to- 
Hopper  the  absolute  fee.  *  *  *  The  right  to  correct  the  mistake  In  the 
decree  accrued  to  Baseman's  heirs  the  instant  it  was  rendered,  and  it  must, 
on  every  principle,  be  held  to  have  been  barred  before  the  institution  of  thia 
suit.  Whether  if  the  application  to  correct  the  decree  and  for  the  relief  now 
sought  had  been  made  against  Hopper  alone,  before  the  lapse  of  twenty 
years,  but  after  the  period  allowed  for  bills  of  review,  relief  would  have^ 
been  granted,  need  not  n6w  be  determined.  The  case  is  now  presented  in  a 
very  different  attitude  from  that.  Hopper  and  his  alienee  held  the  property 
upwards  of  twenty  years  in  undisturbed  possession  before  the  institution  of 
this  suit.  However  gross,  therefore,  may  have  been  the  error  or  mistake 
committed  by  the  decree  in  supposing  the  land  had  descended  to  Hopper 
from  his  infant  child,  we  think  it  is  entirely  too  late,  ou  the  ground  of  such 
error  or  mistake  merely,  to  disturb  a  purchaser  from  Hopper  for  a  full  and 
valuable  consideration." 

In  the  case  supra  Batterton  took  the  legal  title  from  Hopper,  who,  though 
a  life  Umant,  in  fact,  had  the  legal  title  also  and  claimed  the  fee.  In  thia 
case  the  appellees,  Clark,  derived  the  title  from  Robert  Bedford,  who, 
though  only  entitled  to  a  life  estate,  also  held  the  legal  title  to  the  fee.  The 
heirs  of  Baseman  claimed  the  land  under  Catharine  Hopper's  child,  subject 
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%o  the  life  estate  of  Hopper  as  tenant  by  the  curtesy,  while  here  the  land  is 
claimed  by  the  State  of  Kentucky  under  Elissabeth  M.  Bedford,  who  had  an 
equitable  title  only,  subject  to  the  life  estate  of  Robert  Bedford.  In  the  one 
-case  the  legal  title  was  acquired  by  Hopper  through  a  mistake,  and  in  the 
other  by  Bedford  in  the  same  manner.  As  well  said  by  counsel,  the  only 
-practical  difference  in  the  two  cases  is  in  the  nature  of  the  prayer  of  the 
petition,  as  in  that  case  the  plaintiff  recognized  the  effect  of  the  decree  of 
the  oourt  and  asked  that  It  be  set  aside,  while  in  this  the  plaintiff  seeks  to 
ignore  the  decree  of  the  oourt  and  the  deed  to  Bedford,  and  asks  that  they 
be  treated  as  ^oid.    But  in  both  cases  the  plaintiffs  sue  to  recover  the  land. 

If  limitation  barred  a  recovery  in  Treadway  v.  Pharis  and  Baseman's 
Heirs  V.  Batterton,  supra,  why,  upon  both  principle  and  analogy,  should  it 
not  do  so  in  this  case?  The  following  additional  authorities,  which  we  will 
not  take  time  to  notice  in  detail,  will,  we  think,  sustain  the  doctrine  an- 
nounced in  those  already  considered:  Patrick's  Heirs  v.  Ghenault,  6  B.  M., 
^15;  Edwards  v.  Woolfolk's  Adm'r,  17  B.  M.,  376;  Barclay,  &c.  v.  Qoodloe, 
€8  Ky.,  500;  Black  v.  Black,  31  Ky.  Law  Rep.,  40S.  We  think  an  examina- 
tion of  the  cases  cited  by  counsel  for  appellant  will  show  that  they  do  not 
-oonfliot  with  the  authorities  supra.  While  many  of  them  hold  that  the  cause 
of  action  does  not  accrue  to  the  remainderman  until  the  termination  of  the 
life  estate,  it  will  be  found  that  they  are  oases  in  which  the  remaindermen 
had  the  legal  title  in  remainder,  and  being  without  right  of  possession  dur' 
ing  the  life  estate,  limitation  did  not  Commence  to  run  until  the  life  estate 
«nded. 

Realizing  this,  counsel  for  appellant  would  avoid  the  rule  by  insisting 
■that  the  Bedinger  heirs,  \«hose  ancestor  was  Elizabeth  M.  Bedford's  vendor, 
held  the  legal  title  in  trust  for  her,  and  that  in  conveying  the  legal  title  to 
Robert  Bedford  they  made  him  the  trustee  of  the  legal  title  for  the  benefit 
•of  the  owner  of  the  equitable  interest  in  remainder.  But  conceding  this  to 
be  true,  he  was  not  the  trustee  of  an  express  trust.  The  trust  thus  created 
-was  merely  a  constructive  trust,  and  If  the  action  had  been  brought  in  time 
his  holding  would  doubtless  have  been  adjudged  to  have  been  that  of  a  trus- 
tee. But  if  his  holding  under  the  deed  from  the  Bedinger  heirs  is  to  be  re- 
'^arded  as  adverse  to  the  remainderman,  and  such  was  manifestly  the  case. 
It  amounted  to  a  renunciation  of  the  trust,  and  such  adverse  holding,  if 
•extended  by  him  and  those  claiming  the  land  after  him  as  against  the  re- 
mainderman, so  as  to  cover  the  time  fixed  by  the  statutes  of  limitation 
before  the  Institucion  of  appellants'  action,  then  the  action  is  barred  by 
limitation. 

In  Tiedman  on  Real  Property,  section  496,  it  is  said:  **A11  the  trusts 
^which  have  been  heretofore  discussed  receive  the  further  appellation  of  ex- 
press trusts,  because  they  are  expressly  created  by  some  deed  or  other  in- 
«trament  of  conveyance,  and  are  to  be  distinguished  from  those  trusts  which 
-are  explained  in  the  succeeding  paragraphs,  and  which  arise  by  operation 
of  law  for  the  prevention  of  Injury  and  the  furtherance  of  justice.  Express 
tmsts  are  created  by  the  express  act  of  the  party  owning  the  property. 
"*  *  *  (Section  407. )  Trusts  which  arise  by  implication  of  law  are  sub- 
4iiTided  by  the  books  into  implied,, resulting  and  constructive  trusts." 

It  is  well  settled  that  limitation  does  not  run  during  the  existence  of  an 
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express  trust.    But  It  Is  equally  well  settled  that  it  does  ruu  during  tbfr 
ezlstenoe  of  a  ooustruotiTe  trust. 

In  Perry  on  Trusts,  8fl5,  4th  edition,  it  is  said :  "It  has  been  urged  that  tii» 
statute  can  not  apply  in  favor  of  persons  who  become  trustees  by  oonstnic- 
tion  of  law,  as  where  a  person  is  construed  into  a  trustee  of  property  fiavd- 
Ulently  obtained,  or  where  a  trust,  estate  is  traced  into  his  hands,  or  wheze 
a  resulting  trust  arises;  and  that  the  cestui  que  trust  is  not  preoluded,  in 
■uoh  oases,  from  his  remedy  by  lapse  of  time.  But  the  later  autboritiw 
establish  the  doctrine  that  the  statute  applies  in  suoh  cases.  *  *  *  All 
trusts  arising  by  operation  of  law,  whether  implied,  resulting  or  conetrao- 
tive,  are  subject  to  the  statute.  Where  persons  claiming  in  their  own  right 
are  turned  into  trustees  by  implication,  the  bar  will  become  effectiTe. 
Equity  will  refuse  to  interfere  in  oases  of  implied  trusts  after  long  acqui- 
escence, not  only  when  time  has  dimmed  the  facts,  but  even  where  it  is  per^ 
fectly  clear  that  relief  would  originally  have  been  given." 

It  seems  to  be  clearly  established  that  Robert  Bedford  claimed  adversely 
to  the  remainderman  and  all  others  from  the  time  he  took  the  deed  from 
the  Bedinger  heirs,  and  suoh  was  the  possession  of  his  widow  and  appellees, 
the  Clarks,  after  his  death.  Neither  the  judgment  nor  deed  under  which 
Bobert  Bedford  held  the  land  in  controversy  was  or  is  void.  But  both 
might  have  been  avoided  at  the  suit  of  the  remainderman,  if  brought  in 
proper  time. 

In  Wickliffe  v.  City  of  Lexington,^!  B.  M..  161,  it  is  said:  "It  is  argued,, 
however,  that  in  oases  of  trust  there  is  no  limitation,  and  that  the  lapse  of 
time  does  not  bar  this  claim  (a  land  controversy)  against  the  city.  This  doc- 
trine, however,  applies  alone  to  cases  where  there  is  a  direct,  express  and 
subsisting  trust  of  a  purely  equitable  nature,  and  not  to  cases  where  the- 
trust  which  onoe  existed  has  been  violated,  and  a  suit  is  brought  to  obtaiD 
redress  for  the  injury  resulting  from  the  breach  of  trust."  (C.  &  L.  R  R. 
V.  Bowler's  Heire,  9  Bush,  468;  Clarke,  &c.  v.  Seay,  21  Ky.  Law  Rep.,  896: 
Bobinson  v.  Stone,  &c..  Sap.  Court,  Alabama,  46  L.  R.  A.,  66.) 

It  can  not  be  contended  that  Robert  Bedford  in  qualifying  as  executor  of 
his  mother's  will  undertook  to  discharge  the  duties  of  the  trust  created 
thereby;  he  was  not  authorized  or  expected  to  sell  any  of  the  lands  of  the 
testatrix,  the  proceeds  of  which  are  directed  by  the  will  to  be  paid  to  the 
State  of  Kentucky  for  the  education  of  its  poor  children,  for  there  could  be 
no  sale  of  the  lands  until  the  termination  of  his  life  estate,  that  is,  until  hia 
death  without  is?ue.  At  most  he  wan  only  charged  with  the  duty  of  pre- 
serving the  property  from  which  the  trust  fund  was  ultimately  to  be  raised. 
In  taking  to  himself  the  deed  from  the  Bedinger  heirs  he  converted  bis  in- 
terest in  the  land  in  controversy  from  an  equitable  life  estate  into  a  legal 
title  in  fee  simple,  which  he  had  no  right  to  do;  he,  therefore,  becaroea 
constructive  trustee  and  nothing  more,  though  he  did  not  regard  himself  as 
such.  Upon  the  contrary,  by  his  act  in  thus  taking  to  himself  the  legal 
title,  and  his  adverse  holding  of  the  land  until  his  death,  he  threw  upon  the 
equitable  remainderman  the  burden  and  responsibility  of  taking  the  neces- 
sary steps  to  have  the  trust  declared  and  its  rights  fixed.  This  responsibil- 
ity the  remainderman  did  not  accept  un^iil  its  right  to  sue  had  been  baned 
by  limitation. 
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We  strongly  Incline  to  the  opinion  that  appellant's  action  is  barred  by  the- 
five  years'  statute,  as  in  Treadway  v.  Pharis  and  Packard  t.  Beaver  Valley 
Land  and  M.  Co. ,  supra,  but  whether  that  statute,  or  section  2683,  whiohr 
provides  that  "an  action  for  relief  not  provided  for  in  this  or  some  other* 
chapter  can  only  be  commenced  within  ten  years  next  after  the  cause  ot: 
action  accrued,"  applies,  need  not  be  decided;  in  any  event  we  are  clearly- 
of  opinion  that,  as  the  cause  of  action  accrued  in  18dS,  and  this  action  wass 
not  filed  until  1903,  whatever  rights  or  equities  the  appellants  may  have» 
had  are  barred  by  the  statutes  of  limitation  of  fifteen  and  thirty  years. 

Wherefore,  the  judgment  is  aflSrmed. 


GILCHRIST,  &c.  V.  COLLOPY,  &c. 
(Filed  November  18,  1904.) 

1.  Corporations— Directors  —Election  —  Stockholders— Working  agreement— 
Where  two  cities  own   each  one-half  of  the  stock  in  a  bridge  connecting' 
them,  and  by  the  charter  of  the  bridge  company  the  affairs  of  the  company 
are  to  be  managed  by  five  directors  chosen  yeariy  by  the  shareholders  on  a 
named  day,  and  by  a  working  agreement  between  the  two  cities,  in  alter- 
nate years,  one  should  elect  three  and  the  other  two  of  the  directors,  and  ohi 
the  day  named  in  the  charter,  at  the  proper  time  and  place  for  the  meeting, 
the  shareholders  of  one  of  the  cities  by  their  authorized  representative  voted 
the  shares  of  the  stock  of  said  city  for  two  directors,  the  stockholders  of  the- 
other  city  not  being  represented  at  said  meeting,  the  two  directors  so  ohosei^ 
were  legally  elected,  althpugh  but  half  of  all  the  stock  was  represented,  andi 
the  fact  that  the  stockholders  elected  only  two  directors  instead  of  five,, 
does  not  invalidate  th<^  election  of  the  two. 

8.  Installing  directors— Injunction — Courts  of  equity— Jurisdiction— Upoiti 
the  refusal  of  a  corporation  to  install  directors  into  office  who  have  beeik 
legally  elected  by  the  stockholders,  a  court  of  equity  has  jurisdiction  to- 
grant  a  mandatory  injunction  for  their  installation. 

Byrne  &  Reed  for  appellants. 

S.  D.  Rouse  and  C.  B.  Thompson  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

[    Opinion  of  the  court  by  Judge  Barker. 

The  Newport  and  Covington  Bridge  Co.  owns  and  operates  a  bridge  over- 
the  Licking  river,  connecting   the  two  cities  of  Newport  and  Covington. 
The  stock  of  the  corporation   consists  of  1,000  shares  of  the  par  value  of  92& 
each,  the  whole  owned  by  the  two  municipal  corporations  equally.     By  the- 
charter   the  affairs  of  the  corporation  are  to  be  managed  by  five  directors,, 
chosen  annually  by  the  shareholders  on  the  first  Monday  in  June.     There 
seems  to  have  been  a  working  agreement  between  the  cities  that   in  alter- 
nate years  one  should  elect  three  and  the  other  two  of  the  directors. 

On  the  first  Monday  in  June,  1903,  the  mayor  of  Covington  attended  at  the- 
office  of  the  bridge  corporation,  and  being  properly  authorized   so  to  do» 
voted  the  stock  of  the  city  of  Covington  for  the  appellees  as  directors  for  the- 
ensuing  year.    The  stock  of  the  city  of  Newport  was  not  represented  at  the^ 
meeting.    The  appellees  qualified  by  taking  the  oath  of  office,  and  presented 
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themselves  to  the  corporation  for  iDstallatlon,  which  was  refused  on  the 
"ff round  that  there  had  been  no  legal  election,  and,  therefore,  they  were  not 
•directors.  Whereupon  they  Instituted  this  action  In  equity  an^lnst  appel- 
lants for  an  Injunction  restraining  them  from  preventing  appellees  ezer- 
•oising  their  duties  as  directors.  Without  further  statement  of  the  pleadinge 
in  this  case.  It  Is  sufficient  to  say  that  they  present  for  adjudication  the 
'following  questions:  First.  Can  less  than  a  majority  of  the  shareholders  of 
«  private  corporation,  upon  the  regular  charter  day,  hold  a  valid  election 
for  directors?  Second.  Can  persons  claiming  to  he  elected  directors  at  such 
meeting,  upon  the  refusal  of  the  corporation  to  permit  them  to  be  Installed, 
be  placed  in  office  In  an  equity  action  for  an  injunction?  Third.  Was  the 
•election  void  because  only  two  of  the  five  directors  were  elected?  Of  these 
in  their  order. 

There  is  no  question  In  this  action  as  to  sufficiency  of  notice  of  election, 
it  being  held  on  the  day  prescribed  In  the  charter.  Only  half  of  the  stock 
was  represented.  Some  confusion  has  arisen  on  the  subject  In  hand  by  a 
failure  to  distinguish  those  cases  which  turn  upon  statutes  or  by- laws, 
which  require  the  presence  and  participation  of  the  holders  of  a  majority  in 
yalue  of  the  shares  In  order  to  constitute  a  legal  quorum  for  the  purpose  of 
transacting  the  business  of  the  corporation,  from  those  cases  which  tnm 
upon  the  common-law  regulation  of  the  matter.  As  we  have  no  statute 
bearing  upon  this  subject,  and  there  Is  no  provision  in  the  charter  or  the 
by-laws  of  the  corporation  prescribing  what  proportion  of  the  shares  con- 
stitute a  quorum,  we  must,  of  necessity  rely  upon  the  oommon-law  rule. 

In  Morawetz  on  Private  Corporations,  8d  edition,  section  476,  the  rule  is 
thus  stated:  '*The  majority  of  a  corporation  means  that  portion  of  the  share- 
holders present  at  a  general  meeting  who  are  entitled  to  control  the  corpora- 
tion by  their  votes.  It  Is  not  necessary  that  a  majority  of  all  the  sharehold- 
ers, or  a  great  part  of  its  shares,  be  present  at  a  meeting  In  order  that  the 
resolutions  of  the  meeting  shall  be  binding  on  the  corporation.  In  the  ab- 
flenoe  of  an  express  provision  to  the  contrary,  the  rule  is  that  such  of  its 
-flhareholders  as  actually  assemble  at  a  properly  convened  meeting  constitute 
■a  quorum  for  the  tranbaction  of  business,  and  a  majority  of  that  quorum 
have  authority  to  represent  the  corporation." 

Kent  in  his  Commentaries,  volume  3,  page  393,  says:  "There  is  a  dis- 
tinction taken  between  a  corporate  act  to  be  done  by  a  select  and  definite 
body,  as  by  a  board  of  directors,  and  one  to  be  i>erformed  by  the  constituent 
members.  In  the  latter  case  a  majority  of  those  who  appear  may  act:  but 
in  the  former  a  majority  of  the  definite  body  must  be  present,  and  then  a 
majority  of  the  quorum  may  decide.  This  is  the  general  rule  on  the  subject; 
and  If  any  corporation  has  a  different  modification  of  the  expression  of  the 
binding  will  of  the  corporation,  it  arises  from  the  special  provision  of  the 
act  or  charter  of  incorporation." 

Cook  In  his  work  on  Corporations,  4th  edition,  section  607,  says:  "The 
question  has  arisen  whether  the  meeting  can  be  held  and  business  transacted 
when  the  majority  in  interest  of  the  stockholders  are  not  present.  But  the 
law  is  clear  that  the  stockholders  who  attend  a  duly  called  stockholders 
meeting  may  transact  the  business  of  the  meeting,  although  a  majority  in 
interest,  or  in  numbers,  of  the  stockholders  are  not  present."    *    *   * 


GIL0HBI8T,   ftO.   V.  OOLLOPT,  <I0.  10U5 

The  case  of  Brown  v.  The  Pacific  Mail  Steamship  Co.,  6  Blatchford,  605'  ' 
was  an  action  instituted  by  the  stockholders  of  a  majority  of  a  corporation 
to  prevent  an  election  for  directors  to  take  place  until  certain  questions  re- 
lating to  the  right  to  vote  the  stock  could  be  settled,  it  being  alleged  that  at 
the  approaching  election  the  stockholders  who  constituted  a  minority  had 
entered  into  a  conspiracy  to  obtain  an  injunction  against  the  holders  of.  the 
majority  of  the  stock,  preventing  them  from  voting,  and  before  the  matter 
of  injunction  could  be  adjudicated  the  minority  would  elect  directors  and 
aeoure  control  of  the  corporation.  It  became  necessary  for  the  court  to  con- 
aider  whether  such  an  election  would  be  valid.  If  valid,  the  holders  of  the 
majority  of  the  stock  would  be  injured ;  if  invalid,  they  would  ha^e  no 
ground  for  injunction.  The  court  said:  ''Certainly,  if  there  ever  was  a  case 
for  relief  of  some  kind  by  injunction,  this  case  is  one  of  that  kind,  to  pre- 
vent the  commission  of  so  great  and  admitted  a  wrong,  wholly  undefended. 
It  is  a  case  in  which  there  would  be  no  adequate  reniedyat  law;  because  the 
law,  as  settled  by  the  Supreme  Court  of  the  United  States,  in  regard  to  the 
jurisdiction,  in  suits  in  equity,  of  the  courts  of  the  United  States,  in  view 
of  the  Stat  ate,  which  declares  that  there  shall  be  no  remedy  in  equity  where 
there  is  a  plain,  adequate  and  complete  remedy  at  law,  is  that  the  remedy 
at  law  must  be  as  efficient  to  the  ends  of  justice,  and  its  complete  and 
prompt  administration,  as  the  remedy  in  equity.  Now,  in  the  present  case, 
the  election  taking  place  under  these  circumstances,  which  it  is  thus  ad- 
mitted will  be  the  circumstances  of  the  case,  would  be  perfectly  legal,  al- 
though accomplished  in  this  way  by  a  minority  of  the  votes.  There  would 
be  no  ground,  so  far  as  I  am  able  to  perceive,  for  setting  aside  the  election, 
because  an  injunction,  obtained  from  a  proper  court  having  jurisdiction, 
had  excluded  certain  persons  from  voting."  , 

The  learned  judge  thus  fully  recognized  that  a  minority  in  value  of  the 
abares  of  the  stock  of  a  corporation  could  hold  a  valid  election  for  directors, 
although  the  majority  were  kept  from  participation  therein  by  the  wrongful 
acts  of  the  minority.  The  principle  has  not  been  carried  so  far  in  any  other 
case  with  which  we  are  acquainted. 

In  the  case  of  Morrill  v.  Little  Falls  Manufacturing  Co.  (Supreme  Court 
of  Minnesota),  21  Ey.  Law  Bep.,  174,  it  is  said:  "The  second  objection  (a 
ifeant  of  a  majority  of  the  stockholders  at  the  meeting)  is  equally  untenable. 
\?here  the  charter  and  by-laws  of  a  corporation  are  silent  on  the  subject,  the 
oommontlaw  rule  is  that  such  of  the  shareholders  as  actually  assemble  at  a 
properly  convened  meeting,  although  a  minority  of  the  whole  number,  and 
representing  only  a  minority  of  the  stock,  constitute  a  quorum  for  the  trans- 
action of  business,  and  may  express  the  corporate  will,  and  the  body  will  be 
bound  by  their  action.  (Omitting  authorities  cited.)  The  contention  of 
appellants,  that  this  rule  applies  only  to  such  organizations  as  towns, 
churches,  and  the  like,  and  not  to  stock  corporations,  finds  no  support  either 
Id  reason  or  authority.  The  correct  distinction  is  between  a  corporate  act 
to  be  done  by  a  select  body,  of  a  definite  number,  as,  for  example,  a  board 
of  directors  or  trustees,  and  one  to  be  performed  by  the  constituent  members 
of  the  corporation.  In  the  latter  case,  a  majority  of  those  who  appear  may 
act." 

The  reason  for  the  common-law  rule  is  obvious.    If  it  were  otherwise,  the 
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affairs  of  the  corporatioD,  through  either  the  negligeDoe  or  the  maleyoleiio> 
of  a  majority  of  the  shareholders,  mlffht  be  allowed  to  go  to  ruin.  We  know^ 
of  no  power  by  whioh  the  shareholders  can  be  forced  to  attead  the  meeting 
of  the  corporation,  but  the  law  affords  a  sulBolent  remedy  for  this  danger 
by  placing  the  control  of  the  property  in  the  hands  of  those  shareholders 
who  are  suflBciently  interested  in  its  affairs  to  attend  the  oorponte  meetisga. 
If  the  rule  we  have  announced  did  not  prevail,  a  designing  majority  of  the 
shareholders,  who  had  obtained  possession  of  the  corporation,  by  electing 
the  directors,  could  retain  the  management  indefinitely,  no  matter  how  in- 
jurious that  management  might  lie  to  its  affairs,  by  simply  abstaining  from 
its  corporate  meetings.  The  second  objection  urged  by  appellants  against 
the  judgment  Is  that  an  equitable  proceeding  is  not  warranted  in  a  case  like 
this.  This  claim  is  based  upon  section  488  of  the  Civil  Code,  which  is  as 
follows:  **If  a  person  usurps  an  office  or  franchise,  the  person  entitled 
thereto,  or  the  Commonwealth,  may  prevent  the  usurpation  by  an  ordinaiy 
action."  It  is  said  that  where  the  Code  points  out  a  remedy,  it  is  exclu- 
sive. This  position  is,  perhaps,  sound,  but  it  has  no  application  to  the  case 
at  bar.  The  office  meant  by  the  section  of  the  Code  is  a  public  office,  and 
the  remedy  is  given,  either  to  the  person  entitled  to  the  office,  or  to  the  Com- 
monwealth. It  has  no  application  to  the  office  of  director  of  private  cor- 
porations. The  oases  cited  by  counsel  for  appellant  all  involve  public  offices. 
In  the  case  of  Proctor  Coal  Co.  v.  Finley.  &.c.,  98  Ky.,  405,  there  was  in- 
volved, alone,  the  question  as  to  which  of  two  contending  sets  of  directors 
had  been  legally  elected  at  a  stockholders'  meeting,  and  the  remedy  adopted 
was  by  bill  in  equity,  with  injunction.  In  the  case  of  Kelly  v.  Mitchell,  Id.» 
S18,  Judge  Lewis,  speaking  for  the  court,  said:  **The  subject-matter  of  con- 
troversy in  this  action  Ir  possesfilon  and  control,  according  to  articles  of  in- 
corporation, of  the  property  and  business  affairs  of  the  *Oregon  Qold  Mining 
Co.,'  and  is  exclusively  between  plaintiffs,  suing  therefor  as  directors  and 
executive  officers,  certain  stockholders  uniting  with  them,  and  defendants, 
who,  as  incumbents,  plead  an  adverse  claim.  And  thus  was  formed  the 
single  issue  in  the  notion  of  title  to  the  office. "    . 

To  the  same  effect  is  Schmidt  v.  Mitchell,  101  Ky.,  570.  And  yet  both 
were  in  equity  with  injunction  as  an  oncillary  remedy.  But  even  if  this 
position  is  unsound,  the  question  between  appellants  and  appellees  was  purely 
one  of  law,  there  being  no  real  dispute  as  to  the  facts,  and  must,  necessarily, 
have  been  disposed  of  by  the  court,  no  matter  in  what  form  the  action  was 
brought.  The  injunction  came  as  a  part  of  the  final  judgment,  and  appel- 
lants were  not  injured  by  the  form  In  which  the  action  was  brought.  They 
made  no  motion  to  transfer  to  the  common  law  side  of  the  docket,  and  we 
think  the  facts  stated  in  the  petition  fully  warranted  the  jndgment,  which, 
in  effect,  was  that  appellees,  being  lawfully  elected  directors  of  the  corpora- 
tion at  the  election  held  on  the  first  Mondziy  in  June,  1903,  were  given  their 
offices. 

We  are  not  impressed  with  the  suggestion  that  the  election  was  void  for 
the  reason  that  only  two  directors  were  elected,  instead  of  five.  The  char- 
ter provides  that  five  directors  shall  be  elected  annually,  and  that  they  shall 
hold  over  until  their  successors  are  elected.  As  said  before,  there  seems  to 
have  been  a  working  agreement  between  the  cities,  who  owned  the  stock,  as 
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to  whloh  shoald  elect  two,  aod  which  should  elect  three,  of  the  directors  Id 
any  one  year.  In  IQOS  It  was  Covington's  time  to  elect  only  two  directors, 
and,  In  good  ftiith,  it  carried  out  that  agreement,  although  it  miiicht  havo 
elected  the  five  In  the  absence  of  the  stock  of  the  city  of  Newport  from  tho 
meeting.  The  agreement  between  the  cities  alluded  to,  is  essential  to  har- 
mony between  them,  each  owning  one-half  of  the  stock,  and  there  being- 
five  directors  to  be  elected.  It  Is  one  so  absolutely  practical,  and  so  eminently 
fair,  that  we  think  it  should  be  upheld. 
Perceiying  no  error  in  the  record  the  judgment  is  affirmed. 


GREEN'S  EX'OB  v.  GBEEN. 
(Filed  November  18,  1904.) 

1.  Decedent's  estate — Action  against— Services  rendered— Instructions— In 
an  action  by  a  nephew  against  the  estate  of  his  deceased  uncle  for  service» 
on  the  farm  and  for  nursing  and  caring  for  him  while  sick,  an  instruction 
to  the  jury  that  *'if  you  believe  from  the  evidence  that  the  plaintiff  rendered 
the  decedent  any  services,  and  that  said  services  were  accepted  by  the  dece- 
dent and  that  plaintiff  has  not  been  paid  therefor,  then  you  will  find  for  plain- 
tiff such  sum  as  you  believe  from  the  evidence  would  be  a  just  and  fair- 
compensation  for  the  services  rendered,"  did  not  correctly  state  the  rule  ap- 
plicable to  the  case. 

2.  Expectation— Intention— The  instructions  should  have  been  that  in 
order  to  find  for  the  plaintiff  the  jury  must  believe  from  the  evidence  that 
at  the  time  the  services  were  rendered  there  was  an  expectation  and  inten- 
tion on  the  part  of  both  plaintiff  and  the  decedent  that  they  should  be  paid 
for,  and  unless  these  facts  were  found  by  the  jury  they  must  find  for  the- 
defendant. 

8.  Incompetent  evidence— Error  not  assigned— Effect  on  appeal— On  the 
trial  of  an  action  on  a  claim  against  the  estate  of  a  decedent,  where  the 
plaintiff  was  allowed  to  testify  in  the  case  without  objection,  and  the  fact 
that  this  was  permitted  by  the  court  was  not  assigned  as  error  in  support  of 
a  motion  for  a  new  trial,  the  objection  to  the  court's  action  can  not  avail 
the  defendant  on  appeal. 

Clore  &  Green  for  appellant. 

W.  W.  Dickerson  and  Robert  L.  Greene  for  appellee. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  in  the  Grant  Circuit  Court  by  the  appellee,. 
Elijah  A.  Green,  to  recover  from  appellant,  the  executor  of  William  P. 
Green,  a  claim  of  $950,  alleged  to  be  due  bim  from  the  decedent's  estate  foi^ 
work  performed  by  him  at  the  special  instance  and  request  of  the  decedent 
within  two  or  three  years  next  before  his  death,  and  which  had  never  been 
paid. 

The  appellee  was  the  nephew  of  William  P.  Green,  and  lived  some  two 
miles  from  the  residence  of  the  latter.  The  uncle  was  an  old  man,  greatly 
afflicted  and  practically  helpless.  The  services  of  appellee  consisted  in  feed^ 
Ing  the  decedent's  stock,  looking  after  his  farm,  and  other  menial  work,. 
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tint  paxticularly  in  nuraiDg  and  oaring  for  him  while  sick.  He  sat  up  with 
him  at  sights,  gaye  him  InjeotioDS  so  that  his  bowels  would  properly  per 
form  the  funotions  of  naturef  carried  out  and  emptied  the  slops,  and  per- 
formed other  services  for  the  siok  man  of  a  nauseating  character. 

The  answer  placed  in  issue  the  material  lallegations  of  the  petition,  and 
■alleged  aflSrmatlTely  that  the  services  rendered  by  appellee  were  gratuitous, 
being  such  as  a  relative  and  neighbor  would  naturally  render  without  ex- 
pectation or  hope  of  reward.  This  was  denied  by  a  reply,  thus  completing 
the  issues.  A  trial  by  jury  resulted  in  a  verdict  and  judgment  in  favor  of 
the  plaintiff  (appellee)  for  the  sum  of  1600.  Of  this  appellant  now  complains. 
The  objection  of  appellant,  that  the  claim  of  appellee  was  not  properly  proved 
as  required  by  section  8870,  Kentucky  Statutes,  is  untenable.  An  exam- 
1  nation  of  the  claim  as  made  out  shows  that  it  comes  up  fully  to  the  statu- 
tory standard,  and  the  trial  court  properly  oveiruled  the  motion  to  dismiss 
the  case  on  that  ground. 

The  appellee  was  unquestionably  incompetent  to  testify  as  a  witness  in 
his  own  behalf  against  the  estate  of  the  decedent,  but  he  was  allowed  to  do 
«o  without  objection  on  the  part  of  appellant,  and  the  fact  that  this  was 
permitted  by  the  court  was  not  assigned  as  error  in  support  of  the  motion 
for  a  new  trial,  therefore,  the  objection  to  the  court's  ruling  on  this  subject 
oan  not  avail  appellant  on  appeal.  It  is  urged  that  the  witnesses  who  testi- 
fied to  the  value  of  appellee's  services  did  not  qualify  themselves  as  experts 
to  depose  on  that  subject.  These  were  the  neighbors  and  friends  of  both  the 
appellee  and  his  deceased  uncle;  they  all  professed  to  know  the  nature  of 
the  services  rendered,  and  their  value,  and  while  they  were  not  professional 
nurses,  we  think  they  were  competent,  under  the  circumstances,  to  express 
•an  opinion  as  to  what  the  services  were  were  reasonably  worth. 

At  the  close  of  the  testimony  the  court  instructed  the  jury  as  follows: 
"If  you  believe  from  the  evidence  that  the  plaintiff  rendered  the  decedent 
any  services,  and  that  said  services  were  accepted  by  the  decedent,  and  that  the 
plaintiff  has  not  been  paid  for  said  services,  then  you  will  find  for  said  plain- 
tiff such  sum  as  you  believe  from  the  evidence  in  this  case  would  be  a  just 
and  fair  compensation  to  plaintiff  for  the  services  which  you  find  he  ren- 
dered the  decedent,  not  ezoeeding  $760,  the  amount  claimed  in  the  petition. " 

This  instruction  does  not  correctly  state  the  rule  of  law  applioable  to  this 
•case.  Qalloway's  Adm'r  v.  Qalloway,  94  Ky.  Law  Rep.,,  857,  was,  in  prin- 
ciple, similar  to  the  one  at  bar.  The  claimant  was  the  niece  of  the  dece- 
dent, and  claimed  from  his  estate  pay  for  household  services  rendered  him. 
The  court,  in  the  opinion,  said:  "There  was  some  proof  that  Nelson  Gallo- 
way intended  and  expected  that  appellee  should  receive  iMiy  for  her  services 
from  him,  and  also  that  she  expected  to  be  paid  something,  probably  by 
devise,  but  there  is  no  pretense  of  any  sort  of  contract  or  agreement  a«  to 
-amount,  or  how  or  when  the  payment  was  to  be  made." 

The  court  instructed  the  jury,  in  three  instructions,  that,  in  order  to  find 
for  plaintiff,  they  must  believe  that  the  services  were  rendered;  that  there 
was  an  Intention  and  expectation  on  the  part  of  both  appellee  and  decedent 
that  she  should  be  paid  therefor,  and  that  the  services  were  performed  at  the 
Instance  or  request  of  decedent  with  this  intention  and  expectation  or  agree- 
ment on  the  part  of  both  appellee  and  decedent;  that  unless  these  facts  were 
found  the  verdict  must  be  for  defendant." 


green's  EX'OR  7.  GBEEN.  1009 

InetruotioDS  Nos.  1  aod  2,  given  in  the  case  cited,  aptly  state  the  law  in 
this,  and  are  as  follows : 

**No.  IB.  If  the  jury  belieye  from  the  evidence  that  the  plaintifF,  Maggie> 
Galloway,  within  the  time  beginning  AugURt  24,  1894,  and  ending  Augus^ 
24,  1890,  did,  at  the  instance  or  request  of  Nelson  Galloway,  render  to  him 
services  or  labor,  in  the  way  of  looking  after  and  keeping  clean  and  in  order 
his  room  in  the  house  in  which  he  lived,  making  up  and  dressing  his  bed,, 
mending,  washing  and  darning  his  clothing,  or  in  cooking  for  the  family, 
of  which  he  was  a  part,  or  did,  after  her  father's  family  and  said  Nelson 
Galloway  ceased  to  occupy  the  same  house,  at  the  instance  or  request  of  said 
Nelson  Galloway,  cook  his  meals,  carry  them  to  his  room  in  cold  weather,, 
wash  or  mend  his  clothing,  dress  and  keep  in  order  hie  room,  or  perform 
such  general  housework  for  him ;  and  shall  further  believe  from  the  evi- 
dence that  said  service  and  work,  if  any,  was  rendered  by  the  plaintiff  with 
the  intention  and  expectation  on  her  part,  and  the  intention  and  expectation 
or  agreement  on  said  Nelson  Galloway's  part,  that  she  should  be  paid  there- 
for, they  should  find  for  the  plaintiff  the  customary  and  reasonable  value  of 
her  services  and  labor  so  rendered  by  her,  if  any,  as  shown  by  the  evidence,, 
to  said  Nelson  Galloway,  not  to  exceed  tlO  per  month,  nor  1600  in  the  aggre- 
gate. 

"No.  2B.  Second,  upon  the  other  hand,  although  the  jury  may  believe 
from  the  evidence  that  labor  and  services  were  performed  by  the  plaintiff  for 
said  Nelson  Galloway  of  the  character  described  in  her  petition,  and  at  hia 
instance  and  request;  and  if  they  further  believe  from  the  evidence  that  the 
same  were  performed  without  any  intention  at  the  time  upon  her  part  to 
charge  her  uncle  therefor,  or  intention  or  agreement  on  bis  part  to  pay 
therefor,  the  law  will  presume  that  such  labor  or  services  were  performed 
gratultoQsly,  and  in  that  event  the  jury  should  find  for  defendant." 

Upon  the  return  of  the  case   the  above  instructions  should,  in  legal  sub- 
stance, be  given  as  the  law  upon  the  next  trial.     (Reynolds  v.  Reynolds,  1& 
Ey.  Law  Rep.,  798;  Lowe's  Adm'r  v.  Webster,  19  Ky.  Law  Rep..  12U8;  Bax- 
ter's Adm'r  v.    Knox,   Id.,    1978;  Frailey's  Adm'r  v.   Thompson,  20  Ey* 
Law  Rep.,  1179.) 

It  is  insisted  by  counsel  for  appellee  that  because  appellant  did  not  pre- 
sent instructions  to  the  court  he  can  not  be  heard  to  complain  of  the  in- 
struction given,  although  it  may  be  erroneous.  This  is  not  the  rule.  In 
the  City  of  Louisville  v.  Eehler,  26  Ey.  Law  Rep.,  2008,  it  is  said:  "The 
rule  is  that  only  errors  prejudicial  to  the  substantial  rights  of  the  party 
complaining  are  grounds  of  reversal.  In  civil  cases  the  circuit  court  is  not 
required  to  give  the  whole  law  of  the  case  in  his  instruction,  but  it  is  in- 
cumbent upon  the  litigants  to  ask  such  instructions  as  they  deem  proper. '*^ 

The  error  in  the  instruction  given  was  prejudicial  to  the  substantial  rights 
of  the  appellant,  it  permitting  the  jury  to  find  for  appellee  (plaintiff)  if  the 
evidence  shows  that  the  services  were  rendered  to,  and  accepted  by,  the 
decedent,  and  had  not  been  paid  for,  all  of  which  might  have  been  true 
without  affording  appellant  any  right  to  recover  under  the  principle  enun- 
ciated in  the  cases  above  cited.  The  fact  that  appellant  offered  no  instruc- 
tion of  his  own  preparation  did  not  waive  a  positive  and  prejudicial  error 
In  the  instructions  given  by  the  court.    The  court  struck  from  appellee's 
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«lalm  an  item  of  $900,  because  he  oould  not  Itemize  it  with  BufficieDl  cer- 
tainty and  definitenesB.  From  tbie  ruling  of  the  court  appellee  has  prose- 
-cated  a  cross  appeal.  This  claim  is  rather  vague  and  Indefinite,  but,  con- 
sidering the  fact  that  the  parties  were  farmers,  and  unused  to  the  keeping 
of  books  or  accounts,  we  think  it  should  have  been  submitted  to  the  jury. 

For  the  reasons  indicated  the  judgment  is  reversed  on  the  original  and 
«ro88  appeals  for  further  proceedings  consistent  herewith. 


CAUDILL  V.  LEM ASTER. 

(Filed  November  18,  1904— Not  to  be  reported.) 

Contracts— Evidence — In  this  action  by  appellee  for  the  cancellation  of  a 
-deed  made  by  her  to  appellant,  her  son-in-law,  on  the  ground  that  he  had 
failed  to  comply  with  the  stipulations  as  to  maintenance,  the  answer  put- 
ting in  issue  the  allegations  of  the  petition,  and  the  evidence  on  the  whole 
conflicting,  the  verdict  and  judgment  of  the  trial  court  will  not  be  disturbed. 

Conley  &  Williams  for  appellant. 

0.  G.  Middaugh  for  appellee. 

Appeal  from  Johnson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  87th  of  July,  1898,  appellee,  Anna  Lemaster,  conveyed  by  general 
warranty  deed  to  her  son-in-law,  G.  Y.  Caudill,  a  tract  of  land  owned  by  her 
lying  on  the  lower  Laurel  Fork  of  Blaine,  in  Johnson  county,  Kentucky,  for 
the  recited  consideration  that  he  should  maintain  and  provide  for  her  dnr- 

.  ing  her  natural  life;  and  that  he  should  pay  to  the  three  daughters  of  the 
grantor  $60  each.  It  was  expressly  stipulated  In  the  deed  that  if  appellant  at 
any  time  failed  to  maintain  the  party  of  the  first  part,  that  the  deed  should 
be  null  and  void.  Appellant  had  moved  to  the  home  of  appellee  on  the  land 
conveyed  some  eighteen  months  before  the  execution  of  this  paper  and  dur- 
ing the  lifetime  of  her  husband.  About  twelve  months  after  the  execution 
of  this  deed  appellee  left  her  hom«;  and  took  up  her  residence  with  another 
of  her  daughters,  who  was  married  to  one  Wm.  Grims,  and  refund  there- 
after to  return  to  appellant's  house,  and  on  the  28th  of  September,  1900, 
brought  this  action,  asking  a  cancellation  of  the  deed  made  by  her  to  appel- 
lant upon  the  ground  that  he  bad  failed  to  comply  with  the  stipulations  as 
to  maintenance,  etc.  The  answer  of  appellant  was  in  substance  a  denial  of 
the  alleged  failure  of  consideration,  and  averred  that  in  addition  to  main- 
taining plaintiff,  he  had  in  fact  paid  the  S60  stipulated  for  to  one  of  the 
daughters.  The  evidence,  as  is  usual  in  such  cases,  is  extremely  conflicting. 
Appellee  and  a  number  of  her  witnesses  testified  that  appellant  had  failed 
to  furnish  her  with  necessary  clothing  and  food,  and  that  he  habitually 
treated  her  with  such  rudeness  and  neglect  as  to  make  it  impossible  for  her 
to  live  with  him  in  peace  and  happiness.  On  the  other  hand,  the  testimony 
of  appellant  was  to  the  effect  that  he  treated  her  kindly,  and  furnished  her 
such  maintenance  as  was  proper  for  i)eople  in  their  station  of  life.  But  the 
uncontradicted  testimony  shows  that  for  the  twelve  months  succeeding  the 

execution  of  the  deed   he  only  expended  $3.60  for  shoes  and  clothing  for  her. 
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and  that  the  wearing  apparel  was  of  the  poorest  character  and  insufficient 
to  protect  her  at  her  advanced  age  from  the  rigor  of  winter  weather.  It  is 
also  shown  thas  appellant  collected  125  from  the  sale  of  the  mineral  rights 
of  the  farm  and  sold  a  calf  belonging  to  appellee,  which  he  failed  to  account 
for.  The  testimony  shows  that  the  reasonable  rental  value  of  the  farm  in 
connection  with  these  Items  was  amply  sufficient  to  compensate  him  for  the 
160  paid  to  plaintiff's  daughter.  Upon  the  whole  case  we  have  reached  the 
conclusion  that  we  would  not  be  justified  in  disturbing  the  finding  of  the 
trial  court. 
Judgment  affirmed. 


MOTLEY  V.  WILSON. 
(Filed  November  18, 1904— Not  to  be  reported. ) 

1.  Contested  elections— Appointment  of  election  officers— The  fact  that 
election  commissioners  within  five  days  before  the  election  appointed  two 
Democrats  to  act  as  election  officers  in  lieu  of  two  others  who  declined  to 
fieirve,  and  that  this  was  done  without  notice  to  the  Bepublican  member  of 
the  board,  is  not  sufficient  to  invalidate  the  election.  The  rule  is  that  irreg- 
ularities in  the  appointment  of  officers,  or  even  in  the  holding  of  elections, 
doed  not  vitiate  the  election. 

2.  Same — The  true  policy  of  the  law  is  to  sustain  elections,  and  they  wil^ 
not  be  set  aside  on  the  ground  of  fraud,  unless  the  facts  definitely  show  that 
there  has  been  such  fraud  in  the  holding  of  the  election  as  that  neither  can- 
didate can  be  adjudged  to.be  fairly  elected.  There  is  nothing  in  the  record 
in  this  action  which  oonlc^cts  appellee  with  any  fraud,  and  one  should  not 
be  deprived  of  an  office  to  which  he  has  been  elected  because  of  the  fraud  of 
third  persons  with  whom  1m  Is  in  no  way  connected  unless  the  fraud  affected 
the  result.  To  set  aside  an  election  it  muEt  be  afllrroatively  shown  that 
there  was  fraud,  and  that  it  afiected  the  result  to  such  an  extent  that  It  can 
not  be  determined  who  was  elected. 

John  E.  DuBose,  Mitchell  &  DuBose  and  Sims  St  Qrlder  for  appellant. 

Lewis  McQuown,  Jos.  G.  Covington,  Tbos.  W.  Thomas.  R.  C.  P.  Thomas 
and  Sam'l  D.  Hlnes  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  November  8,  1908,  an  election  was  held  in  Bowling  Green  for  the  office 
of  mayor.  Appellant  Motley  received  855  votes,  and  appellee  Wilson  re- 
ceived 880  votes  on  the  face  of  the  returns.  Motley  contested  Wilson's  elec- 
tion, and  the  circuit  couit  having  dismissed  his  petition,  appeals  to  this 
court. 

The  only  ground  of  complaint  which  we  deem  it  necessary  to  notice  is  the 
charge  that  Wilson  entered  Into  a  conspiracy  with  five  persons  to  secure  for 
him  the  certificate  of  election,  regardless  of  the  number  of  votes  cast  for  him 
or  the  means  necessary  to  obtain  for  him  the  certificate  of  election.  One  of 
the  alleged  conspirators  was  an  election  commissioner,  three  were  election 
officers,  and  the  fifth  was  not  connected  with  the  election.  The  ballots  cast 
at  the  election  were  not  offered  in  evidence  by  either  party.    The  fact  that 
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the  eleotioD  ooinmisfiionere,  within  five  dayi  before  the  election,  appointed 
two  Democrats  to  act  as  offlceia  of  the  election  in  Hen  of  two  other  Demo- 
orate  who  declined  to  act,  and  the  further  fact  that  this  was  done  without 
notice  to  the  Republican  member  of  the  board,  is  not  snfflolent  to  invalidate 
the  election.  The  rule  is  that  irregularities  in  the  appointment  of  o£Bcers^ 
or  even  in  the  holding  of  elections,  do  not  vitiate  the  election.  In  view  of 
all  the  evidence  we  concur  in  the  conclusion  of  the  circuit  judge  that  the 
evidence  does  not  warrant  a  judgment  that  the  election  commissioners  were 
guilty  of  fraud  or  conspired  for  a  fraudulent  purpose  in  making  these 
changes.  They  were  sworn  ofQcers  of  the  law  and  must  be  presumed  to 
have  done  their  duty,  and  their  explanation  of  their  conduct  is  reasojiable. 
A^lde  from  the  action  of  the  commissioners  in  substituting  the  two  election 
officers  for  two  other  Democrats  who  declined  to  act,  the  charge  of  fraud 
rests  entirely  upon  circumstances  from  which  it  is  inferred  that  these  two 
election  officers  and  others  practiced  frauds  in  their  precincts. 

The  city  of  Bowling  Green  is  divided  into  six  precincts,  known  as  numbera 
20,  21,  22,  28,  24  and  26.    The  charges  of  fraud  in  the  conduct  of  the  election 
and  the  counting  of  the  votes  lelate  to  precincts  20,  21  and  24.    In  precinct 
20  there  were  eight  blurred  ballots  where  plainly  the  blur  had  been  placed 
on  the  ballot  after  it  had  been  voted  by  the  voter,  and  these  were  counted  by 
the  trial  judge  for  appellant.    In  precinct  21  there  were  846  names  regis- 
tered ;  seven  were  stricken  off  by  the  county  court,  leaving  888  voters.    Ap- 
pellant contends  that  thirty  of  these  did  not  vote.    The  trial  judge  found 
that  twenty-seven  did  not  vote.    This  would  leave  811  who  did  vote.    Th» 
record  shows  that  812  votes  were  cast  in  the  mayor?  ity  race.    It  aleo  appeara 
that  821  ballots  were  counted  as  valid,  there  being  eight  spoiled,  questioned 
or  rejected  ballots,  making  a  total  of  829,  and  tiMrt  849  ballots  were  taken 
out  of  the  book.    But  after  the  election  was  over  thirteen  ballots  signed  by 
the  clerk  were  found  in  an  outhouse.    How  they  got  there  is  not  shown. 
These  thirteen  ballots  added  to  the  820  would  make  842.    It  may  be  that 
these  thirteen  ballots  were  prepared  for  the  puri>oae  of  stuffing  the  box,  bat 
if  so  they  evidently  were  not  counted,  orr  in  fact,  ever  in  the  box.    It  maj 
be  that  these  ballots  were  prepared  for  some  plan  that  was  not  carried  out, 
and  the  evidence  as  much  tends  to  sustain  this  theory  as  any  other.    The 
evidence  also  shows  by  all  the  electfon  officers,  both  parties  being  repre- 
sented and  their  representatives  evidently  being  on  the  watch,  that  the  bal- 
lots were  placed  in  the  box  as  received  from  the  hands  ol  the  voters;  tliat 
the  boxes  were  empty  when  the  voting  began ;  that  no  other  ballots  were- 
placed  in  the  box  except  those  received  from  the  voters,  and  that  at  the  close 
of  the  election  the  count  was  properly  made  of  the  ballots,  and  each  candi- 
date received  all  of  the  votes  to  which  he  was  entitled. 

In  precinct  24  there  were  fourteen  Republican  ballots  and  one  Democratic 
ballot  found  in  the  box  which  had  not  been  signed  by  the  clerk  of  the  elec- 
tion. He  offered  to  sign  them,  and  the  judges  permitted  him  to  do  so,  and 
the  ballots  were  then  signed  and  counted.  There  are,  in  addilion,  some- 
minor  matters,  such  as  the  drinking  of  some  whisky  by  the  officers  on  both 
sides  in  one  precinct,  a  charge  of  attempted  bribery  after  the  election  waa 
over,  which  seems  to  have  been  without  foundation,  and  a  charge  of  mis- 
conduct by  the  clerk  of  the  election  in  marking  a  ballot  in  precinct  S0» 
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^hlch  is  not  supported  by  the  weight  of  the  eTidence.    These  are,  in  sub- 
stance, the  facts  relied  on  to  annul  the  election  on  the  ground  of  fraad. 

The  main  ground  for  setting  aside  the  election  is  the  discrepancy  in  pre- 
cinct 90  between  the  ballots  voted  and  the  number  of  registered  voters  in 
the  precinct  after  deducting  those  who  were  shown  not  to  have  voted.  We 
think  the  number  of  ballots  taken  from  the  book  pretty  well  accounted  fori 
If  it  be  true  that  all  the  witnesses  who  testified  as  to  not  voting  at  the  elec- 
tion are  correct  in  their  recollection,  it  ie  evident  that  more  ballots  were 
found  in  the  box  than  were  in,  fact  cast  by  the  true  voters  who  were  regis- 
tered and  entitled  to  vote.  But  it  does  not  follow  from  this  that  the  whole 
election  should  be  set  aside.  There  seems  to  have  been  an  entire  agreement 
between  the  election  officers  as  to  who  was  entitled  to  vote,  and  as  to  the 
placing  of  the  ballots  in  the  box  and  the  counting  of  the  votes.  If  there 
was  a  fraud  in  the  election  to  the  extent  of  the  excess  of  ballots  used  over 
the  number  of  registered  voters,  it  can  not  be  determined  from  the  record 
that  appellee  was  solely  the  beneficiary  of  the  fraud,  or  that  he  was  a  bene- 
ficiary to  such  an  extent  as  to  vitiate  the  result.  It  was  a  very  hotly  con- 
testod  election,  and  there  was,  perhaps,  fraud  on  both  sides  to  some  extent; 
there  nearly  always  is  in  hotly  contested  elections.  It  all  elections  were  set 
aside  where  there  was  evidence  of  some  fraud,  few  would  stand.  It  may  be 
that  some  of  the  persons  stricken  off  by  the  county  judge  were  allowed  to 
vote,  or  that  some  votes  were  'repeated  or  were  given  by  persons  personating 
others  who  failed  to  vote,  or  that  some  persons  who  testified  to  not  voting 
at  the  election  were  mistaken  in  their  recollection;  and  for  all  that  appears, 
the  result  might  have  been  the  same  had  there  been  no  fraud  in  this  pre- 
cinct. The  election  officers  who  represented  both  parties,  as  well  as  the 
challengers  of  both  parties,  were  present,  and  it  is  hard  to  conceive  that 
ballots  could  have  been  put  in  the  box  that  were  not  voted  without  some  of 
them  perceiving  it.  The  statute  provides:  "In  case  it  shall  appear  from  an 
inspection  of  the  whole  record  that  there  has  been  such  fraud,  intimidation, 
bribery  or  violence  in  the  conduct  of  the  election  that  neither  contestant  nor 
contestee  can  be  adjudged  to  have  been  fairly  elected,  the  circuit  court,  sub- 
ject to  revision  by  appeal,  or  the  Court  of  Appeals  finally  may  adjudge  that 
there  has  been  no  election.  In  such  event  the  office  shall  be  deemed  vacant,, 
with  the  same  legal  effect  as  if  the  person  elected  had  refused  to  qualify.'^ 
(Section  1596,  Kentuckjr  Statutes. ) 

There  are  usually  irregularities  in  all  elections,  and,  as  a  general  rule,  the 
misconduct  of  the  e^estion  officers  will  not  vitiate  an  election  unless  it  is 
shown  that  the  result  was  thereby  affected.  The  true  policy  of  the  law  Is  to 
sustain  elections,  and  they  will  not  be  set  aside  on  the  ground  of  fraud 
unless  the  facts  are  such  as  to  definitely  show  that  there  has  been  such  fraud 
in  the  conduct  of  the  election  that  neither  candidate  can  be  adjudged  to  have 
been  fairly  elected.  To  set  aside  an  election  is  to  deprive  all  the  voters  who 
voted  at  that  election  of  their  ballot,  and  it  is  to  deprive  the  person  who  is 
saccessfttl  at  the  election  of  the  office'  which  he  won.  The  result,  therefore, 
of  the  election  should  not  be  lightly  set  aside.  Appellant  does  not  show 
that  the  result  of  the  election  was  affected;  he  merely  shows  that  it  might 
haxe  been  affected.  He  does  not  show  that  fraud  was  practiced  against  him ; 
be  only  shows  that  it  might  have  been  practiced.    There  is  nothing  in  the 
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record  to  oonneot  appellee  In  any  way  with  the  frauds  or  alleged  fraud.  A 
man  should  not  be  deprived  of  the  office  to  which  he  has  been  elected  by  the 
fraud  of  third  persons  with  which  he  is  in  no  way  connected,  unless  the 
traud  affected  the  result.  Under  all  the  proof,  and  in  view  of  the  result  in 
the  other  elections  held  at  the  same  time,  we  conclude  that  the  circuit  judge 
properly  refused  to  set  aside  the  election  in  contest  for  the  reason  that  it  did 
not  sufficiently  appear  from  an  inspection  of  the  whole  record  that  there 
had  been  such  fraud  in  the  conduct  of  the  election  that  neither  the  contest- 
ant nor  the  contestee  could  be  adjudged  to  have  been  fairly  elected.  (Wll- 
^ins  V.  Duffey,  84  Ky.  Law  Rep.,  QI8;  Napier  v.  Cornett,  24 Ky.  Law  Bep., 
76.) 
It  can  not  be  maintained  for  appellant  that  he  was  in  fact  elected.    It  is 

-earnestly  insisted  for  him  that  the  election  should  be  set  aside  for  fraud. 
But  we  can  not  throw  out  precinct  20  and  decide  the  case  on  the  other  pre- 

•cincts  simply  because  there  were  more  ballots  found  in  the  box  than  there 
were  registered  voters  who  in  fact  voted  at  the  election;  for  this  would  be 
to  disfranchise  all  the  legal  voters  in  the  precinct.  Still  less  should  the 
election  in  the  entire  city  be  set  aside  for  that  which  is  not  sufficient  to 
throw  out  the  vot-e  of  the  precinct  in  which  it  occurred.     Fraud  is  not  pre- 

Dumed;  it  must  be  proved,  and  to  set  aside  an  election  it  must  be  affirma- 
tively shown  not  only  that  there  was  fraud,  but  that  it  affected  the  result  to 

■mich  an  extent  that  it  can  not  be  determined  who  was  elected. 
Judgment  affirmed. 


LAWSON  V.  DAVIS. 
(Filed  November  82,  1004— Not  to  be  reported.) 

1.  Conveyances— Liens— W.  B.  Davis  conveyed  to  his  daughter,  the  appel. 
lant,  a  tract  of  thirty-six  acres  of  land  In  consideration  of  $200  to  be  paid 
within  thirty  days  of  his  death  to  his  personal  representative,  to  be  used  for 
the  payment  of  medical  bills,  funeral  expenses,  a  tombstone  and  the  payr 
ment  of  other  debts  which  he  might  owe,  and  in  this  action  to  set  aFlde  the 
•deed  on  the  ground  of  fraud,  while  the  court  does  not  feel  justified  in  seeing 
aside  the  verdict,  appellant  ple-nded  and  proved  that  she  had  paid  out  1318 
in  pursuance  of  ner  contract  with  her  father,  and  for  this  she  should  be  ad- 
judged a  first  lien  on  the  land. 

2.  Reversal  of  judgment  of  lower  court — Where  there  was  neither  objection 
nor  exception  to  the  instructions  of  the  court  to  the  jury  on  the  trial,  ood 
no  ruling  of  the  court  in  the  admission  of  evidence  which  was  prejudicia], 
'■this  court  will  not  disturb  the  verdict  and  judgment. 

C.  W.  Lester,  Tye  &  Denham  and  Sharp  &  Slier  for  appellant. 

K.  D   Perkins  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  March  11,  1901,  W.  B.  Davis  conveyed  to  his  daughter,  Leanna  Law- 
-son,  a  tract  of  about  thirty- six  acres  of  land,  which  was  part  of  his  home 
place.  In  consideration  of  $200  to  be  paid  within  thirty  days  after  his  death 
to  his  personal  representatives,  to  be  used  for  the  payment  of  his  burial  ex- 
.penses,  medical  treatment,  tombstone  over  his  grave  and  that  of  his  wife. 
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«nd  the  payment  of  any  debts  he  owed  at  bis  death.  He  afterwards  died  on 
June  23,  1901,  and  this  action  was  brought  by  J.  H.  Davis,  one  of  his  sons 
to  set  aside  the  deed  referred  to  on  the  ground  that  at  the  time  of  Its  ezecu* 
t;lou  he  was  not  competent  to  make  a  deed,  and  that  the  deed  was  obtained 
l)y  undue  influence.  On  motion  of  the  defendant  the  case  was  set  for  a  jury 
trial  on  the  question  of  the  validity  of  the  deed  and  the  jury  by  whom  the 
-case  was  tried  found  by  their  verdict  that  the  paper  was  not  the  deed  of  W. 
B.  Davis.  The  court  entered  judgment  on  the  verdict  cancelling  the  deed, 
and  Mrs.  Law  son  appeals. 

Neither  objection  nor  exception  to  the  Instructions  of  the  court  to  the  jury 
-were  made  on  the  trial,  and  there  can,  therefore,  be  no  reversal  here  on 
•account  of  the  instructions.  We  are  not  referred  to  any  ruling  of  the  court 
in  the  admission  of  evidence  which  was  prejudicial,  and  from  the  reading  of 
the  bill  of  exceptions  we  do  not  see  any  error  in  this  regard. 

While  the  evidence  was  very  conflicting,  and  there  was  evidence  on  behalf 
•of  the  defendant  from  which  the  jury  might  well  have  found  a  verdict  in 
favor  of  the  deed,  we  do  not  think  that,  giving  some  weight  to  the  finding  of 
be  jury,  which  has  been  approved  by  the  judge  presiding  at  the  trial,  we 
•ouccht  to  set  it  aside  on  the  ground  that  it  Is  contrary  to  the  evidence.  The 
Jary  saw  and  heard  the  witnesses;  they  were  on  the  ground  and  were  much 
tetter  qualified  to  judge  the  conflicting  testimony  than  we  are,  especially  as 
to  the  value  of  the  land  ^hich  some  of  the  witnesses  placed  as  high  as  1800, 
The  grantor  was  seventy-nine  years  of  age  and  was  living  with  his  daughter 
when  the  deed  was  made.  He  was  in  quite  feeble  health,  and  there  Is  some 
evidence  from  which  it  may  be  Inferred  that  he  did  not  correctly  under- 
stand the  operation  of  the  deed.  At  any  rate  it  was  a  case  where  much 
weifflit  should  be  given  to  the  disparity  of  the  consideration  as  compared 
with  the  value  of  the  land.  But  it  was  pleaded  and  proved  that  Mrs.  Law- 
-son  had  paid  out  $218  on  account  of  the  burial  expenses,  medical  attendance, 
tombstone  and  the  like,  and  for  this  she  should  have  been  adjudged  a  first 
lien  on  the  land  when  the  deed  was  set  aside.  This  money  was  paid  out  on 
account  of  the  deed  and  in  payment  of  the  conoideration  on  which  it  was 
made;  and  when  the  land  is  taken  from  her  she  should  be  made  whole  by 
the  restoration  of  the  money  which  she  had  paid  out,  with  interest.  If  she 
received  rents  she  must  account  for  them,  or  if  she  enjoyed  the  use  of  the 
land  she  must  be  charged  its  fair  and  reasonable  rent,  and  if  she  has  paid 
taxes  or  other  necessary  expenses  she  should  be  credited  therefor.  On  the 
return  of  the  case,  if  necessary,  it  will  be  referred  to  the  commissioner  to 
report  on  these  matters. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
iierewith. 


STONESTREET  v.  JACOBS. 
(Filed  November  22,  1904— Not  to  be  reported.) 
H.  G.  Botts,  Q.  B.  Wlnslow  and  Winslow  &  Howe  for  appellant. 
J*.  S.  Gaunt  and  J.  A.  Donaldson  for  appellee. 
Appeal  from  Carroll  Circuit  Court. 
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Judge  Barker  delivered  the  followiDK  response  to  petition  for  rehearing: 

The  plaintiff  in  her  petition  set  out  that  she  owned  a  tract  of  land  whlcb 
embraoed  the  entire  bed  of  Lick  creek.  The  defendant  denied  the  allegatioD 
of  the  petition,  but  did  not  make  her  answer  a  counterclaim.  The  spring 
which  was  in  controversy  lay  on  the  defendant's  side  of  the  creek.  The  cir- 
cuit court  dismissed  the  plaintiff's  petition,  and  that  judgment  wasafiGrmed 
by  this  court  on  the  ground  that  the  center  of  the  stream  was  the  diTiding 
line  between  the  parties.  There  is  not  a  syllable  in  the  record  to  show  that 
the  defendant  has  any  title  beyond  this  line.  There  is  nothing  in  the  record 
upon  which  a  judgment  in  favor  of  the  plaintiff  beyond  this  line  could  be 
predicated.  The  answer  was  not  made  a  counterclaim  and  there  was  oo 
proof  of  any  trespass  by  the  defendant  beyond  the  center  line  of  the  stream. 
The  judgment  in  favor  of  the  defendant  simply  establishes  the  center  of  the 
stream  as  the  dividing  line  between  the  parties,  for  that  judgment  must  be- 
read  in  connection  with  the  opinion  of  this  court  affirming  it. 

Petition  overruled. 


HELY,  &c.  V.  HOERTZ  &  CO. 
(Filed  November  29,  1904.) 

1.  Commissioner— Allowance— >I7nder  Kentucky  Statutes,  sections  8QR  and 
1740,  no  allowance  in  any  case  should  be  mnde  to  the  commissioner  or  n- 
oeiver  until  he  has  filed  in  court  a  written  statement  under  oath  of  th» 
number  of  days  be  had  acted,  and  be  is  only  entitled  to  receive  $8  per  day 
for  each  day  actually  engaged  in  the  consideration  of  the  case,  in  the  al>- 
senoe  of  an  agreement  by  the  parties  that  a  larger  sum  should  be  allowed. 

8.  Same— Where  the  records  of  the  court  show  a  reference  to  the  oommis- 
Bioner  for  report,  and  he  accompanies  the  report  made  thereunder  by  a  writ- 
ten statement  under  oath,  reciting  the  number  of  days  he  acted  in  the  case, 
this  is  sufficient  evidence  to  establish  the  fact  if  not  rebutted  or  the  oontrazy 
proven  by  the  party  excepting. 

W.  M.  Bullitt,  Thos.  W.  Bullitt  and  Samuel  Kirby  for  appellants. 

Dodd  &  Dodd,  Burnett  &  Burnett  and  Foroht  &  Field  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  ty  Chief  Justice  Burnam. 

We  are  asked  in  the  petition  for  an  extension  of  the  opinion  heretofore  de- 
livered in  this  case  to  pass  upon  the  exceptions  of  appellant  to  the  allowance 
of  1800  to  the  master  commissioner  for  his  services.  Accompanying  the  re- 
port of  the  deputy  commissioner,  to  whom  the  case  was  referred,  was  his 
affidavit,  made  in  conformity  with  section  846  of  the  Kentucky  Statutes,  that 
he  had  been  continually  engaged  in  the  consideration  of  the  case  tortj-tvt 
days,  and  asked  that  he  be  allowed  $800  for  his  services.  Exception  was  filed 
to  the  allowance  of  this  claim,  which  was  overruled. 

Upon  this  appeal  appellant  insists,  first,  that  in  the  absence  of  an  agree- 
ment between  the  parties  that  on  the  showing  made  by  the  commissioner  in 
his  affidavit  that  he  was  only  entitled  to  be  paid  under  section  1740  of  tlie 
Kentucky  Statutes  13  per  day,  or,  in  the  aggregate,  $186.  But  the  further 
contention  is  made  that  after  appellant  had  filed  formal  exceptions  to  the 
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<claiin  made  by  the  niaeter  commissioner  for  the  allowance  that  the  burden 
i^as  upon  him  to  establish  the  Talidity  of  his  claim;  and  that  his  affidavit 
made  in  conformity  with  the  statute  was  not  prima  facie  evidence  for  that 
purix>se,  and,  in  the  absence  of  other  competent  evidence,  that  his  entire 
claim  should  have  been  rejected. 

This  court  has  frequently  decided  that  under  section  896  of  the  Kentucky 
Statutes  no  allowance  in  any  case  could  be  made  to  the  commissioner  or  re- 
el ver  until  he  had  filed   in  court  a  written  statement  under  oath  of  the 
number  of  days  he  had  acted ;  and  that  under  section  1740  of  the  Kentucky 
^Statutes  he  was  only  entitled  to   receive  $8  per  day  for  each  day  actually  en- 
gaged in  the  consideration  of  the  case  in  the  absence  of  an  agreement  by  the^ 
parties  that  a  larger  sum  should  be  allowed.  (MoHenry  v.  Winston,  106  Ky., 
507;  Garr  v.  Ray,  20  Ky.  Law  Rep.,  1607.)    But  when   the  records   of  the 
-court  show  a  reference  to  the  commissioner  for  report,  and  he  accompanies 
the  report  made  thereunder  by  a  written  statement  under  oath  reciting  the 
number  of  days  he  acted  in  the  case,  the  affidavit  is  sufficient  evidence  to 
•establish  the  fact,  if  not  rebutted  or  the  contrary  proven  by. the  party  except' 
ing  thereto. 

For  reason  indicated  the  allowance  to  the  commissioner  in  this  case  is 
Teduced  to  $185  and  the  case  remanded  for  proceedings  consistent  with  this 
-opinion. 


HALL,  &c.  V.  DINEEX,  &c. 

(Filed  November  23,  1904— Not  to  be  reported. ) 

Judicial  sale— Exceptions— Overruled— Sale  confirmed— Payment  in  part- 
Subsequent  appeal — Reversal — Recovery — Improvements— Rents — Where  ap- 
pellee after  purchasing  land  at  commissioner's  sale  filed  exceptions  to  the 
'Sale  which  were  overruled  and  sale  confirmed,  to  which  she  excepted,  and 
After  paying  part  of  the  purchase  money  and  taxes  and  making  improve- 
ments thereon,  was  led  to  believe  the  sale  was  invalid,  and  took  an  appeal 
to  the  Court  of  Appeals,  which  eustuined  her  exceptions  and  set  aside  the 
sale,  Held— That  she  w»ts  entitled  to  recover  back  the  purchase  money  she 
had  paid,  with  interest,  the  taxes  paid,  and  for  the  improvements  to  the  ex- 
tent they  had  enhanced  the  vendible  value  of  the  land;  from  which  should 
be  deducted  the  reasonable  rent  of  the  property  during  the  time  she  held  it, 
■said  rents  to  be  regulated  by  the  interest  on  the  consideration  and  on  the 
value  of  the  improvements  made  in  so  far  as  they  have  enhanced  the  ven- 
dible value  of  the  land. 

W.  H.  Mackoy  and  H.  B.  Mackoy  for  appellants. 

Wm.  A.  Byrne  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellee,  Ellen  Dineen,  purchased  a  house  and  lot  In  the  city  of  Lud- 
low, Kenton  county,  at  commissioner's  sale,  made  under  a  decree  of  the 
JSenton  Circuit  Court  in  the  action  of  Ronan  v.  Hall,  &c.,  and  executed 
tionds  for  the  purchase  price,  amounting  in  the  ai;gregate  to  |2,760. 
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Upon  the  filing  by  the  oommissioner  of  the  report  of  sale  appellee,  as  a 
matter  of  preoaution,  filed  exceptions  thereto,  which  were  overruled  by  the 
court,  the  sale  confirmed  and  a  deed  ordered  to  be  made  her  by  the  com- 
missioner, which  was  accordingly  done.  Thereupon  she  took  possession  of 
the  property,  and  upon  the  maturity  of  the  first  bond  paid  it  to  the  com- 
mlisioner  as  therein  and  by  the  decree  of  sale  provided,  the  amount  thereof, 
principal  and  interest,  then  being  tOS4.60.  About  that  time,  and  after  she- 
had  made  certain  necessary,  lasting  and  valuable  improvements  upon  the* 
real  estate,  there  arose  in  her  mind,  and  that  of  her  counsel,  serious  doubt 
as  to  the  validity  of  the  decree  and  sale  under  which  she  had  purchased  the 
property,  and  she  prosecuted  an  appeal  from  the  judgment  of  the  chancellor 
confirming  the  sale.  Upon  that  appeal  this  court  decided  that  the  lower 
court  erred  in  confirming  the  sale  and  in  decreeing  a  sale  of  the  house  and 
lot,  and  reversed  the  judgment,  with  directions  to  that  court  to  sustain  ap- 
pellee's exceptions,  and  set  aside  the  sale  and  the  decree  under  which  it  wa» 
made.     (Dineen  v.  Hall,  llSi  Ky.,  278.) 

Upon  the  filing  in  the  court  below  of  the  mandate  from  this  court,  that 
court,  by  order  duly  entered,  referred  the  case  to  a  special  commissioner,  wha 
was  directed  to  take  proof  and  roport,  first,  the  fair  rental  value  of  the  real 
eptate  during  che  time  it  was  in  the  "use,  occupancy  and  possession"  of  ap- 
pellee under  her  purchase  thereof  at  the  commissioner's  sale;  second,  the- 
amount  paid  by  appellee  upon  the  sale  bonds  executed  by  her  to  the  com- 
missioner for  the  purchase  price;  third,  the  taxes  and  assessments,  if  any, 
paid  by  her  upon  the  real  estate  while  it  was  in  her  possession:  fourth,  what 
improvements,  if  any,  she  made  upon  the  property  during  her  possessioik 
thereof,  the  value  thereof,  and  extent,  if  any,  to  which  they  enhanced  the 
value  of  the  real  estate;  fifth,  what  waste,  if  any,  was  committed  by  appel- 
lee while  in  possession  of  the  property. 

The  commissioner  reported  as  directed,  and  charged  appellee  with  rent  at 
112.50  per  month;  allowed  her  credit  by  interost  on  the  amount  paid  on  the 
first  sale  bond  from  the  date  of  payment;  also  credited  her  with  certain 
taxes  which  she  paid  upon  the  property  and  costs  paid  out  of  the  prooeeds- 
of  the  sale  bond,  including  the  fees  of  the  ccmmlssioner  and  the  attorney 
who  brought  the  actionHand  further  credited  her  with  the  value  of  certain 
improvements  upon  the  property,  amounting  ta  1 173.17.  Appellant  excepted 
to  so  much  of  the  report  as  fixed  the  rental  value  of  the  real  estate  at  118.50- 
per  month  while  in  appellee's  possession,  claiming  that  it  should  have  been 
placed  at  $15  per  month;  also  to  the  allowance  of  interest  and  the  value 
of  improvements,  for  which  it  gave  appellee  credit,  and  later  filed  an  addi. 
tional  exception  to  the  credits  allowed  her  for  the  sums  xiald  In  satisfaction 
of  the  fees  of  the  attorney  and  commissioner.  In  passing  upon  the  excep- 
tions the  court  sustained  them  to  the  extent  of  raising  the  charge  for  rent 
from  113.60  to  f  14  per  month,  and  reducing  the  value  of  the  improvemeote 
from  1178.17  to  1117.94,  but  in  other  respects  the  exceptions  were  overruled. 

Under  the  judgment  of  the  chancellor  the  accounts  between  the  parties 
may  be  stated  as  follows : 
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IN  BEHALF  OF  APPELLEE. 

AmoiiDt  paid  by  her  in  satiefaotioD  of  sale  bond  No.  1 $984  SO* 

iDterest  on  eame  from  November  1,  1898.  to  August  1,  1908 268  1^* 

Amount  expended  in  repairing  and  improving  house  and  lot 117  94 

Amount  paid  in  taxes  on  house  and  lot 166  0^ 

Total ^..  11,474  72t 

IN  BEHALF  OF  APPELLANTS. 

Rent  of  house  and  lot  from  November  1,  1898,  to  August  1,  19G8,  at 

114  per  month 864  00^ 

Amount  due  appellee  $62U  7d* 


It  will  be  observed  that  the  above  statements  show  appellee  entitled  to^ 
$680. 7S,  and  this  sum  the  comioissioner  was  directed  to  pay  her. 

As  far  back  as  ISdS  this  court,  in  the  case  of  Ewing's  Heirs  v.  Handley'fr 
Ex'ors,  4  Littell,  868,  laid  down  the  rule  that  in  all  cases  of  rescission  of 
contract  the  object  of  the  chancellor  should  be  to  place  the  parties  a£  far  as 
I>o88ible  in  the  condition  they  occupied  before  making  the  contract,  and  this 
rale,  in  all  cases  where  the  subject  of  the  contract  is  real  estate,  recognizes- 
the  right  of  the  vender  to  have  refunded  to  him  the  consideration  paid  for- 
the  property,  with  interest,  and  to  be  compensated  for  all  lasting  and  val- 
uable improvements  he  may  have  made  thereon  whilst  he,  bona  lide,  consid- 
ered it  his  own,  to  the  extent  that  such  improvements  enhance  its  vendible 
value. 

Upon  the  other  hand,  the  vendee,  according  to  the  same  rule,  is  to  be 
charged  with  the  fair  rental  value  of  the  property  while  he  has  it  in  posses- 
sion, but  *'the  rents  should  be  regulated  by  the  interest  on  the  considera- 
tion, and  on  the  value  of  the  improvements,  being  neither  greater  nor  less; 
than  their  united  amount."  The  foregoing  rule  was  re-afflrmed  by  this, 
court  in  the  later  oases  of  Bell's  Heirs  v.  Barnett,  2  J.  J.  Marshall,  268; 
Norton's  Heirs  v.  Ridgeway,  &o.,  8  J.  J.  M.,  258;  Thomas  v.  Thomas'* 
Ez'or,  16  B.  M.,  400;  Hawkins  v.  Brown,  80  Ky.,  186,  and  further  adhered^ 
to  in  several  more  recent  cases,  one  of  the  latest  of  which  is  Floyd,  &c.  v. 
Mackey,  23  Ey.  Law  Rep.,  2080. 

y^ithout  commenting  in  detail  upon   the  several   items  constituting  the- 
sum  allowed  for  improvements,  we  are  of  opinion  that  only  three  of  them, 
aggi^Ating  112.60,  can  not  properly  be  classed  as  improvements,  but  while 
this  is  true,  we  think,  upon  the  other  hand,  that  the  court  improperly  ex- 
cluded at  least  eight  of  the  items,  aggregating  149.08,  which  were  considered 
by  the  commissioner  in   making  up  the  account  for  improvements.    We  do 
not,  however,  understand  it  to  be  the  rule  that  in  estimating  the  value  of 
improvements,  in  a  case  like  the  one  at  bar,  the  court  is  to  be  governed  by 
the  cost  thereof  to  the  purchaser.     The  prime  coRt  of  the  improvements  may- 
be considered  as  one  of  the  elements  in  determining  their  value  to  the  real 
estate,  but  after  all   the  questions  to   be  considered  are,  first,  whether  the 
improvements  are  of  a  lasting  and  valuable  character;  second,  how  far  have  • 
they  increased  the  vendible  value  of  the  real  estate.  So  any  allowance  to  ap- 
pellee for  improvements  in  this  oas3  must  be  made  in  accordance  with  thes^- 
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prlnoiplea.  And  In  this  Tlew  of  the  mutter,  we  think  It  safe  to  my  that  the 
evidence  furnished  by  the  record  shown  that  the  Fum  allowed  by  the  cbsD- 
oellor  for  the  improvements  made  by  the  appellee  upon  the  real  estate,  she 
has  been  comjielled  by  the  judgment  of  the  court  to  surrender,  was  barely 
sufficient. 

There  is  no  iqround  for  the  contention  of  appellants'  counsel  that  the  chAn- 
oellor  erred  to  the  prejudice  of  appellants  in  Using  the  rental  value  of  the 
house  and  lot  at  only  114  per  month.  The  rent  allowed  is  larger  than  the 
amount  indicated  by  the  weight  of  the  evidence,  and  in  escess  of  the  iotei- 
est  on  the  consideration  paid  and  on  the  value  of  the  Improvemencs,  but  as 
appellee  had  not  paid  the  full  consideration  for  the  house  and  lot,  it  was 
proper  to  allow  her  Interest  only  on  what  was  paid,  and  this  was  what  the 
chancellor  did.  It  is,  however,  Insisted  for  appellant  that  as  appellee  did 
not  supersede  the  judgment,  she  oan  not  recover  that  part  of  the  considera- 
tion paid  by  her,  or  interest  thereon,  nor  is  she  entitled  to  compensation  for 
Improvements  made  upon  the  real  estate  by  her  after  the  confirmation  of 
the  sale.  We  are  unable  to  see  any  force  in  these  objections.  Though  in 
taking  the  appeal  appellee  did  not  supersede  the  judgment,  that  fact  does 
not  manifest  bad  faith  upon  her  part,  but  only  raises  the  inference  that  she 
was  unable  to  give  bond.  Whatever  risk  attended  the  failure  to  supersede 
the  judgment  was  assumed  by  her.  If  the  appellants  did  not  get  the  use  of 
the  money  paid  by  her  in  satisfaction  of  the  first  sale  bond,  it  was  their  own 
fault.  They  had  the  right  at  any  time  skfUr  its  payment  to  obtain  from  the 
court  an  order  directing  the  commissioner  to  pay  it  to  them,  or  to  lend  it 
out  at  Interest. 

As  the  result  proved,  appellee's  doubt  as  to  her  title  was  well  founded,  and 
she  acted  wisely  in  taking  the  appeal,  for  had  she  not  done  so  her  defective 
or  void  title  might,  and  prol)ab]y  would,  have  caused  the  loss  to  her  of  the 
property.  We  think,  therefore,  that  her  conduct  thioiighout  manifested  the 
utmost  good  faith  and  prudence.  For  the  foiegoing  reason  it  is  apparent 
that  the  payment  of  the  sale  bond  was  proper,  and  that  the  improvements 
were  not,  in  fact,  made  mala  fide,  and  these  facts  being  ascertained,  it  only 
remained  for  the  court  to  adjust  the  matters  of  indebtedness  arising  from 
the  setting  aside  of  the  sale,  between  the  parties,  according  to  the  rule 
clearly  defined  by  the  authorities  supra,  and  this,  we  think,  has  been  fairly 
done. 

We  do  not  think  the  chancellur  erred  in  refusing  to  charge  appellee  with 
the  fees  of  appellants'  attorney,  the  commissioner  and  clerk,  \yhich  were 
satisfied  out  of  the  amount  paid  by  her  in  discharge  of  sale  bond  No.  1.  The 
fees  of  the  attorney  and  commissioner  had  been  allowed  by  the  court,  tho^e 
of  the  clerk  were  properly  titxed  as  allowed  by  law,  and  all  were  doubtless 
owing  by  appellants.  If  their  payment  out  of  the  proceeds  of  the  sale  bond 
was  proper,  as  was  decided  by  the  lower  court,  and  no  reason  is  apparent 
for  our  holding  otherwise,  no  injustice  resulted  to  appellants  from  their 
payment.  In  any  event,  whether  the  sale  had  been  permitted  to  stand,  or 
was  set  aside,  the  purchaser,  who  was  not  a  party  to  the  action  nor  inter- 
ested in  the  proceeds  of  the  sale,  was  not  liable  for  any  part  of  the  costs. 

Being  unable  to  discover  that  the  judgment  of  the  chancellor  is  in  any  re- 
spect prejudicial  to  the  rights  of  the  appellants  the  same  is  affirmed. 
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IRONTON  FIRE  BRICK  CO.  v.  TUCKEB. 

(Filed  November  22,  1904— Not  to  be  reported.) 
£.  B.  Wilhoit  for  appellant. 
AnnstroDg  &  Woods  for  appellee. 
Appeal  from  Carter  Circnit  Court. 
Judge  Barker  delivered  the  following  response  to  petition  for  rehearing: 

In  the  amended  answer  of  the  Ironton  Fire  Brick  Co.,  which  is  copied  on 
page  tbirty-flve  of  the  transcript,  occurs  the  following  language:  "It  denies 
"^  *  *  that  said  Mockaby  died  without  issue  on  the  17th  of  December,  18A7» 
or  other  time,  or  that  he  is  dead  at  all." 

The  allegation  of  the  petition  as  to  the  death  of  William  David  Mockaby, 
or  as  to  his  dying  without  issue,  were,  therefore,  not  uncontroverted  on  the 
record  as  urged  in  the  petition  for  rehearing. 

Petition  overruled. 


GUTHRIE  V.  BRIGHT. 

(Filed  Xnveniber  2?,  ]«0i— Not  to  be  reported.) 

Contracts— Principal  and  nffent— Pleading — In  this  action  by  appellee 
against  appellant  for  1^1. (X)0  for  services  in  procuring  for  appellant  a  pur* 
<:haser  for  hi 3  farm,  the  only  ground  of  complaint  by  appellant  is  that  the 
trial  court  erred  in  striking  the  second  pnragraph  from  his  answer,  in  which 
he  avowed  a  willingn»'ss  to  sell  and  convey  his  farm  to  the  alleged  purchaser 
at  the  price  agreed  on  per  acre,  payable  in  five  equal  installments.  *  «  ♦ 
This  presented  no  defense  to  plaintifif's  cause  of  action.  An  offer  to  pay  the 
purchase  price  in  t:ash,  in  the  alisence  of  stipulations  for  other  terms,  is  a 
good  tender,  and  an  agent  who  has  found  a  purchaser  Is  entitled  to  his  com- 
missions, although  the  owner  may  refuse  to  consummate  the  trade  as  appel- 
lant did  in  this  case. 

Gilbert  &  Gilbert  for  appellant. 

W^lllis  &  Todd  for  appellee. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellee,  James  C.  Bright,  brought  this  action  against  the  appellant, 
James  Guthrie,  to  recover  $1,000  alleged  to  bo  due  to  him  from  the  defend- 
ant for  services  in  procuring,  at  his  instance,  a  purchaser  for  his  farm,  con- 
taining about  416  acres,  at  the  price  of  1100  per  acre.  The  petition  alleges 
that  on  or  about  the  1st  day  of  Septeml^er,  1902,  the  defendant,  Guthrie,  who 
was  at  that  time  the  owner  of  a  large  and  valuable  farm,  conuilning  about 
500  acres  in  Shelby  county,  which  he  wished  to  sell,  contracted,  agreed  and 
covenanted  with  the  plaintiff  that  if  he  would  procure  him  a  purchaser 
therefor  at  the  price  of  tlOO  per  acre  that  he,  the  defendant,  would  pay  the 
plaintiff  for  such  services  the  sum  of  tl.OOO;  that  pursuant  to  this  agree- 
ment he  did,  within  a  reasonable  time,  procure  a  purchaser  for  defendant's 
farm,  who  was  ready  and  able  to  take  and  pay  for  it  at  the  rate  of  |iOO  per 
acre;   and  that  plaintiff  tendered  such  purchaser  to  the  defendant,  who 
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offered  to  purchase  and  pay  for  the  farm  either  in  caeh  or  on  such  terms  as 
defendant  might  desire  as  to  payments,  but  that  the  defendant  failed  and 
refused  to  acoept  the  said  purchaser  or  price  Agreed  upon.  The  answer  was 
In  t^o  paragraphs.  In  the  first  he  denied  all  the  affirmative  allegations  of 
the  petition.  In  the  second,  whilst  he  denied  that  he  ever  employed  plain- 
tiff at  any  time  or  on  any  terms  to  sell  his  farm  at  any  price,  he  avowed  a 
willingness  to  sell  and  convey  same  to  the  alleged  purchaser  at  the  price  of 
llOO  per  acre,  payable  in  five  equal  instnllments,  which  were  to  bear  interest 
from  date  at  the  rate  of  10  per  oent.  per  annum  until  paid,  principal  and 
interest  to  constitute  part  of  the  purchase  price  of  the  land.  On  motion  of 
the  plaintiff  the  second  paragraph  of  the  answer  was  stricken  out,  and  the 
issues  raised  by  the  first  paragraph  having  been  tried  out  before  a  jury,  re- 
sulted in  a  verdict  and  judgment  for  the  plaintiff,  and  the  defendant  appeals. 

Substantially  the  only  ground  relied  on  for  a  reversal  Is  that  the  trial 
court  erred  in  striking  out  the  second  paragraph  of  the  original  answer. 
The  plaintiff's  cause  of  action  asset  out  in  his  petition  is  that  the  defendant 
had  agreed  to  pay  hira  $1,000  if  he  would  procure  a  purchaser  for  hie  farm 
at  the  price  of  $100  per  acre ;  and  that  pursuant  to  this  agreement  he  had 
procured  a  purchaser,  who  was  ready,  willing  and  able  to  pay  for  the  farm 
$100  per  acre.  The  allegation  that  the  purchaser  was  willing  to  take  the 
farm  on  such  terms  as  the  defendant  might  desire  as  to  payment  is  mere 
surplusage,  as  it  does  not  appear,  either  from  the  proof  or  pleadings,  that 
their  terms  were  included  in  the  original  authority  to  sell,  but  appear  to 
have  been  inserted  in  the  petition  as  mere  make  weights,  showing  the  will- 
ingness of  the  purchaser  to  comply  with  any  reasonable  demand  on  this 
point  by  the  defendant.  The  second  paragraph  of  the  answer,  therefore, 
presented  no  defense  to  plaintiff's  cause  of  action.  An  offer  to  pay  the  pur- 
chase price  in  cash,  in  the  absence  of  express  stipulations  for  other  terms,  is 
a  good  tender,  and  a  real  estate  agent  who  has  actually  found  a  purchaser 
ready  and  able  to  comply  with  the  terms  of  sale  is  entitled  to  his  commission, 
although  the  owner  may  refuse  to  consummate  the  trade.  (Jacob  v.  Buch- 
anan, 11  Ky.  Law  Rep.,  861;  Cook  v.  Friar,  3  Ky.  Law  Rep.,  612;  Hobbs 
V.  Miller.  14  Ky.  Law  Rep.,  719.) 

Perceiving  no  error  the  judgment  is  affirmed. 


BROOKER,  BY,  &c.  v.  MAYSVILLE  &  BIG  SANDY  R.  R.  CO. 

(Filed  November  82,  lft04. ) 

Removal  of  causes— Joint  action— Ferry  prlvlleges—Allegation.s— Presump- 
tions—In  a  joint  action  against  the  M.  &  B.  S.  Ry.  Co.,  the  C.  &  O.  Ry. 
Co.  and  F.  T.  D.  Wallace,  who,  as  trustee,  holds  for  the  railroad  companies 
the  ferry  privileges  across  the  Ohio  river  from  Springville,  Ky.,  to  Porte- 
roouth,  Ohio,  for  personal  injuries  to  plaintiff  on  the  ferry  boat,  in  which 
plaintiff  alleges  that  all  three  of  the  defendants  were  operating  the  fi:n7« 
Held— That  the  M.  &  B.  S.  Ry.  Co.,  a  resident  corporation,  under  its  char- 
ter, was  given  the  same  righ  ts  and  privileges  as  apply  to  individual  holders 
of  ferry  franchises,  and  under  the  statutes  the  C.  &  O.  Ry,  Co.,  being  a 
nonresident  corporation,  can  not  lease  or  operate  a  ferry  in  this  State  (with- 
out consent  of  the  county  court  and  giving  bond),  and  if  it  does  it  must  do 
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BO  by  virtue  of  the  power  giveo  the  M.  &  B.  S.  Ry.  Co.  by  its  charter.  Froia 
the  alleiitatioiis  of  the  petition  that  all  three  of  the  defendaDts  were  operatin^r 
the  ferry,  the  presumption  is  that  the  C.  &  O.  By.  Co.  was  operating  under 
the  charter  granted  the  M.  Ss  B.  S.  By.  Co. ,  and  it  was  error  in  the  lower> 
court  to  sustain  a  demurrer  to  the  petition  by  the  M.  &  B.  S.  Ky.  Co.  on 
tbe  fcround  that  it  was  not  a  necessary  party  to  the  action,  and  then  sustain^ 
the  motion  of  C.  Ss  O.  By.  Co.  to  transfer  the  action  to  the  Federal  court. 

W.  T.  Cole,  E.  E.  Fullerton  and  A.  D.  Cole  for  appellants. 

W.  H.  Wadsworth  and  Worthington  &  Cochran  for  appellees. 

Appeal  from  Greenup  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellanti  Harry  Brooker,  filed  this  suit  against  the  appellees,  the  Mays^. 
Tille  &  Big  Sandy  B.  B.  Co.  and  the  Chesapeake  &  Ohio  B.  B.  Co.,  to  re- 
coFer  for  personal  injuries  received  by  him  on  a  ferry  boat  operated  across^ 
the  Ohio  river  from  the  town  of  Springville,  Ky.,  to  the  city  of  Portsmouth,. 
Ohio,  alleging  that  the  Maysville  &  Big  Sandy  B.  K.  Co.  owned  a  railroad 
running  from  Catlettsburg,  Ky.,  to  Covington;  that  the  Chesapeake  &  Ohio> 
R.  B.  Co.  had  leased  the  roadbed  from  it  and  has  since  operated  it;  that  ii>, 
connection  with  the  railroad  companies   F.   T.  D.  Wallace,  who  was  alfao. 
made  a  defendant,  holds  as  trustee  for  the  railroad  compani«>s,  the  ferry- 
privilege  referred  to,  and  that  all  three  of  the  defendants  operate  a  steam 
ferry  across  the  river  from  Springville  to  Portsmouth,  transporting  freight. 
and  passengers.    By  an  amended  petition   he  alleged  that  the  Maysville  &. 
Big  Sandy  R.'  B.  Co.  was  incorporated  by  an  act  of  the  legislature  of  Ken- 
tucky, and  authorized  by  it  and  certain  amendments  thereto  to  conduct  and 
operate  a  ferry  across  the  Ohio  river;  that  pursuant  to  the  provisions  of  the 
charter  the  defendant,  Wallace,  holds  In  trust  the  ferry,  landing  and  ferry 
franchise  undei  which  the  ferryboat  is  operated,  and  holds  the  same  in  trust, 
for  the  benefit  of  tbe  Maysville  &  Big  Sandy  B.  R.  Co. ;  that  this  company 
leased  and  transferred  its  entire  road  together  with  its  franchises  so  granted 
to  it,  including  the  ferry  and  landing  to  the  Chesapeake  &  Ohio  R.  B.  Co., 
which  latter  has  been  since  in  the  exclusive  possession  and  control  of  the- 
ferry,  and  was  operating  it  at  the  time  he  was  injured.    The  Maysville  & 
Big  Sandy  R.  R.  Co.  filed  a  demurrer  to  the  petition,  which  was  sustained. 
The  Chesapeake  &  Ohio  R.  R.  Co.  filed  its  petition  praying  a  removal  of* 
the  case  to  the  United  States  Circuit  Court,  showing  that  it  was  a  corpora- 
tion created  by  the  laws  of  the  State  of  Virginia,  and  alleging  that  neither 
the  Maysville  &  Big  Sandy  R.  R.  Co.  nor  its  trustee,  Wallace,  both  of  whom 
were  residents  of  the  State  of  Kentucky,  were  either  necessary  or  proper^ 
parties  to  the  action,  and  were  only  made  parties  for  the  purpose  of  prevent- 
ing a  removal  of  the  case  to  the  Federal  court.     The  court  ordered  the  cas& 
removed  to  the  Federal  court,  and  the  plaintiff  appeals. 

The  only  authority  which  the  Maysville  &  Big  Sandy  R.  R.  Co.  had  ta. 
acquire  or  operate  a  ferry  to  which  we  have  been  referred  is  in  these  words: 
"That  the  said  Maysville  &  Big  Sandy  R.  R.  Co.  shall  have  i)ower  and  au-> 
thority  to  acquire  ferry  franchises  on  the  Big  Sandy  and  Ohio  rivers,  or  any- 
of  the  tributaries  of  the  Ohio  river,  on  the  line  of  their  road,  in  whole  or  in 
part,  to  facilitate  the  transit  of  passengers  and  freight,  and  to  use  and  ne«. 
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.joy  the  same  in  the  same  manner  and  under  the  Bame  reatrictioDS,  pro- 
▼iflions  and  priTileKes  applying  to  individual  holders  of  ferry  franchises 
under  the  laws  of  this  State."    Session  Acts  1868-4,  volume  1,  page  868.) 

It  will  be  observed  that  by  this  provision  of  its  charter  the  Maysville  ft 
Big  Sandy  B.  R.  Co.  was  simply  given  the  same  rights  and  privileges  ar 
apply  to  individual  holders  of  ferry  franchises  under  the  laws  of  the  State. 
In  other  words,  it  was  placed  simply  in  the  same  position  as  an  individnsl 
60  far  as  ferry  rights  were  concerned  and  might,  under  the  general  law, 
t>btain  a  grant  of  a  ferry  franchise  and  operate  just  as  an  individual  might. 
It  possessed   no  greater  rights  than  an  Individual  would  if  granted  a  ferry 
privilege  under  the  general  law.    By  section  1808,  Kentucky  Statutes,  when 
a  sale  is  made  of  a  ferry  franchise  or  a  lease  it  must  be  with  the  leave  of  the 
-<county  court  and  the  lessee  must  execute  a  covenant  with  sufficient  surety 
in  lieu   of  the  former  covenant.    A  nonresident  owner  of  the  feny  right 
shall  sell   the   same  to  a  resident  citizen  of  this  State  within  a  year  after 
accrual  of  his  rights,  and  upon  the  failure  to  comply,  the  court  shall  revoke 
the  grant  after  summons  is  served  upon  the  party  affected.    Under  this  stat- 
ute the  Chesapeake  &  Ohio  R.  R.  Co.,  which  is  a  Virginia  corporation  and 
a  nonresident  of  the  State,  can  not  lease  or  operate  a  ferry  in  this  State, 
and  if  it  operates  the  ferry  in  question  it  must  do  so  by  virtue  of  the  power 
ffiven  the  Maysville  &  Big  Sandy  R.  R.  Co.  in   the  charter  provision  alwve 
quoted.     The   lease  by  the  Chesapeake  &   Ohio  R.  R.  Co.  of  the  ferry  not 
being  warranted   by  law,  the  Maysville  &   Big  Sandy  R.  R.  Co.  remained 
liable  just  as   though  that  lease  had   not  been  made.     The   liability  of  the 
grantee  of  the  ferry  can  not  be  affected  by  any  arrangement  made  between 
him  and  another  in  violation  of  the  statute.    There  is  no  statute  authorizing 
the  Chesapeake  &  Ohio  R.  R.  Co.  to  own  or  operate  a  ferry  in  this  State. 

It  is  not  averred  that  the  leahe  was  made  with  the  leave  of  the  county 
court,  and  from  the  allegation  that  all  three  of  the  defendants  are  operating 
the  ferry  the  presumption  would  be  that  the  Chesapeake  &  Ohio  R.  R.  Co. 
is  operating  under  the  authority  granted  the  May&^ville  &  Big  Sandy  B.  R. 
Co. 

In  McCabes  Adiu'r  v.  Maysville  &  Hig  Sandy  R.  R.  Co.,  112  Ky.,  881,  it 
was  held  that  the  only  authority  of  the  Maysville  &  Big  Sandy  R.  R.  Co.  to 
lease  its  road  was  that  deri\ed  from  the  act  of  February  17,  1866,  authoriz- 
ing it  to  "ninke  contracts  with  individuals,  corporations  and  other  railroad 
companies  for  the  building,  completion  and  operating  of  said  road  or  any 
part  thereof,"  and  it  was  held  that  thereby  no  exemption  was  granted  from 
any  liability  which  attached  to  the  company.  The  court  said:  "In  the  case 
before  us  there  is  only  a  grant  to  the  lessor  of  power  to  contract  for  the 
operating  of  the  road.  The  company  enjoys  all  its  franchises  in  the  fruits 
of  the  contract.  There  is  nothing  in  the  provision  to  show  that  the  legisla- 
ture  had  in  mind  authorizing  the  company  to  divest  itself  of  its  franchises, 
or  peimltting  it,  while  enjoying  thenj  or  their  fruits,  to  ha  acquit  of  re- 
sponsibility for  their  abuse,  without  regard  to  the  financial  ability  of  the 
lessee  or  his  amenability  to  suit. "  To  this  construction  of  the  statute  we 
adhere. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 
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ADAMS  EXPRESS  CO.  v.  WALKER. 
(Filed  November  22,  1904.) 

1.  Carrier— Contract — Common  law  liability— Under  ConFtitution,  section. 
196.  providing  that ''no  common  carrier  ghall  be  permitted  to  contract  for 
relief  from  its  common  law  liability,"  a  contract  made  in  the  State  of  Ohio. 
by  a  carrier  with  a  shipper  to  carry  a  dog  to  Kentnoky  in  which  the  value 
of  the  dog  was  fixed  at  $50,  when  its  nctnal  value  was  $£00.  and  which  was 
permitted  by  the  carrier  to  escape,  the  owner  of  the  dog  in  Kentucky  was. 
entitled  to  r'^cover  its  full  value  from  the  carrier. 

9.  Limitation — Interstate  comity— Limitation  is  governed  by  the  laws  of* 
the  forum  In  which  the  suit  is  brought,  and  the  courts  of  this  State  wiU 
not,  as  a  matter'  of  comity,  enforce  a  contract  made  in  Ohio  as  to  the  time 
when   the  suit  shall  be  brought,  for  this  is  regulated  by  the  Kentucky- 
Statutes. 

.   Maxwell  &  Ramsey  and  John  R.  Schindel  for  appellant. 

S.  D.  Rouse  and  Charlton  Thompson  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Hobson. 

Appellee  Walker  was  the  owner  of  an  English  setter  bitch.    On  November* 
18.  l(K)j,  he  delivered  her,  securely  crated,  with  two  other  dogs,  to  the  Adams. 
Express  Co.  at  Wooster,  Ohio,  to  be  carried  to  Yanoeburg,  Ky.,  and  thera. 
delivered  to  J.  C.  Walker,  his  agent.    When  the  crate  reached  Vanoeburs 
the  bitch  was  missing,  and  he  filed  this  suit  to  recover  of  the  express  com  < 
pany  1^60,  her  alleged  value.    The  defendant,  by  its  answer,  denied  that  it. 
was  a  common  carrier  of  live  stock,  or  that  the  bitch  was  lost  by  its  negli- 
gence, or  was  of  value  exceeding  $25.    It  also  pleaded  as  follows:  '* Prior  ta 
the  delivery  of  said  dogs  to  the  defendant  it  notified  plaintiff  that  its  charges, 
for  carrying  the  same  would  be  based  upon  the  value  of  the  dogs,  said  value, 
being  unknown  to  defendant,  and  requested  plaintiff  to  declare  the  value 
thereof  in  order  that  defendant  might  fix  its  charges;  that  its  charges  would: 
be  $2.70  if  the  value  of  each  dog  did  not  exceed  the  sum  of  $60,  and  propor- 
tionately greater  if  the  value  of  the  dogs  exceeded  $60  each ;  and  the  plain  - 
tiff,  in  pursuance  of  said  notice  and  request,  then  well  knowing  the  value- 
of   said  dogs,  and  their  value  being  wholly  unknown  to  the  defendant,  de^ 
clared  to  the  defendant  that  the  true  value  of  said  dogs  did  not  exceed  the 
sum  of  $50  each,  and  on  the  faith  of  said  declaration  and  in  consideration  of- 
said  charge  of  $2.70  based  upon  said  valuation  of  said  dogs,  the  plaintiff  and 
defendant  entered   into  an  agreement  in  writing,  which  was  valid   by  the 
lav^s  of  Ohio,  whereby  the  defendant  agreed  to  carry  said  dogs  from  Woos- 
ter, Ohio,  to  Yanceburg,  Ky.,  for  the  sum  of  $2.70,  and  the  plaintiff  agreed 
to   and  did  release  and  discharge  the  defendant  from  all  liability  foi  loss  ol* 
said  dogs  from  any  cause  whatsoever,  unless  such  loss  should  be  caused  by 
the  negligence  of  the  agents  or  employes  of  the  defendant,  and   that  the  de- 
fendant should  not  be  liable  to  the  plaintiff  in  any  event  in  excess  of  $26  on 
account  of  the  loss  of  any  of  said  dogs.     Said  agreement  further  provided 
that  no  suit  should  be  brought  against  the  defendant  for  recovery  for  the 
loss  of  said  dogs  unless  commenced  within  six  months  next  after  such  loss, 
should  have  occurred,  and  that  If  any  suit  should  be  commenced  against  the. 
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defendant  after  the  ezpiratioD  of  said  six  monthe,  lapse  of  time  shoold  be 
taken  as  conolusive  evidence  against  the  validity  of  such  claim,  any  statate 
i»f  limitation  to  the  contrary  notwithstanding.'* 

The  court  sustained  a  demurrer  to  this  part  of  the  answer. 

On  the  trial  of  the  case  the  following  agreed  statements  of  facts  was  filed: 
^  *By  consent  of  parties  a  trial  by  jury  ie  waived,  and  the  following  facts  an 
■agreed  to ;  that  the  bitch  in  the  petition  described  was  shipped  as  alleged  in 
the  petition;  that  her  value  was  unknown  to  the  defendant;  that  a  special 
■contract  of  shipment  was  signed  by  the  parties ;  that  the  defendant  held 
Itself  out  as  a  carrier  of  live  stock  only  under  the  conditions  of  said  special 
tx)ntract,  a  copy  of  which  is  filed  as  a  part  of  this  agreed  statement  that  the 
bitch  was  properly  crated ;  that  she  escaped  from  the  custody  of  the  defend- 
>iint  somewhere  between  Wooster,  Ohio,  and  Yanoeburg,  Ky.,  and  that  her 
value  was  1200." 

The  circuit  court  entered  judgment  in  favor  of  the  plaintiff,  and  the  de- 
Tendant  appeals. 

In  Western  Union  Telegraph  Co.  v.  Eubanks,  100  Ky.,  691,  a  telegram 
^as  sent  from  Atlanta,  Ga.,  to  Franklin,  Ky.  One  of  the  conditions 
printed  on  the  back  of  the  message  was  that  no  action  should  be  brought  for 
damages  unless  commenced  within  sixty  days  after  the  message  was  sent 
The  court,  after  laying  down  the  rule  that  public  policy  forbids  that  a 
carrier  should,  by  any  contract,  exempt  itself  from  damages  resulting  from 
'Its  own  negligence,  said  in  reference  to  the  contract  limitation  of  sixty  days 
for  the  bringing  of  the  action  that  it  is  the  province  of  the  law-making 
power  to  prescribe  the  time  in  which  an  action  may  be  brought,  and  that 
the  limitation  of  sixty  days,  if  not  an  attempt  to  vary  the  statute  of  limita- 
tion, would,  if  enforced,  have  that  effect. 

This  case  was  approved  in  Davis  v.  Western  Union  Telegraph  Co.,  107  Ky., 
637,  where  the  court  again  said  as  follows  as  to  the  limitation  of  sircty  days 
«ontain^d  in  the  contract:  "That  such  a  provision,  as  respects  telegrams,  is 
xsontrary  to  public  policy,  and  will  not  be  upheld,  seems  to  be  indicated  in 
Smith  V.  W.  U.  Telegraph  Co.,  88  Ky.,  104;  4  Am.  St.  Rep.,  126;  and  the 
rule  is  authoritatively  so  announced  by  this  court  in  Telegraph  Co.  v.  Eu- 
bank, 100  Ky..  691.  It  was  error  to  hold  that  the  stipulation  presented  a 
valid  defense." 

It  is  insisted  for  appellant  that  the  contract  here  having  been  made  in 
Wooster,  Ohio,  It  must  be  governed  by  the   laws  of  Ohio,  and  that  by  the 
laws  of  Ohio  such  a  limitation  is  valid.    Limitation  is  governed  by  the  law 
of  the  forum  in  which  the  suit  is  brought,  and  the  courts  of  this  State  will 
9iot,  as  a  matter  of  comity,  enforce  a  contract  made  in  Ohio  as  to  the  time 
when  the  suit  shall  be  brought,  for  this  is  regulated  by  our  statute.    From 
the  agreed  facts,  negligence  on  the  part  of  the  defendant  may  be  inferred, 
tor  if  three  dogs  were  delivered  to  it  securely  crated,  and  two  remained  lo 
the  crate  when  delivered  at  Vancehurg,  no  account  being  by  the  defendant 
of  the  missing  dog,  clearly  it  should    be  presumed   that  the  defendant  or 
some  of  its  agents  converted  the  dog.  Or  by  negligence  allowed  it  to  escape. 
We  are  referred   to  decisions  of  the  supreme  court  of  Ohio  holding  that  a 
oommon  carrier  can  not,  by  contract,  protect  itself  from  its  own  negligence, 
and  that  this  rule  applies  to  the  carriage  of  animals.    (Wilson  v.  Hamilton, 
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4  Ohio  State,  788;  U.  S.  Express  Go.  t.  BaokmaD,  28  Ohio  State,  144:  Bail- 
road  Co.  v.  Sheppard,  66  Ohio  State,  68.)  But  we  can  not  take  judicial 
notice  of  the  law  of  Ohio.    The  demurrer  admits  the  truth  of  the  plea. 

In  Cleyeland,  &c.,  B.  B.  Co.  \.  Druien,  26  Ky.  Law  Eep.,  108,  this  court 
had  before  it  the  question  by  what  law  a  contract  of  carriage  is  governed 
where  the  contract  is  made  in  another  Stat«  and  the  goods  are  to  be  deliv- 
ered in  this  State.  The  rule  was  there  laid  down  that  where  the  contract  is 
valid  in  the  State  where  it  is  made,  the  law  of  that  State  governs  it,  so  far 
as  it  is  to  be  performed  outside  of  this  State,  but  that  the  law  of  this  State 
governs  it  so  far  as  It  is  to  be  performed  in  this  State.  In  the  case  of  West- 
ern Union  Telegraph  Co.  v.  Eubanks,  100  Ky.,  591,  it  was  not  pleaded  that 
the  contract  was  valid  under  the  law  of  Georgia,  or  that  the  loss  occurred 
here,  and  the  court  seems  to  have  had  in  mind  in  what  it  said  in  that  case 
only  the  limitation  of  the  action  to  sixty  days.  The  same  is  true  of  the  case 
of  Cincinnati,  &c.,  B.  B.  Co.  v.  Graves,  21  Ky.  Law  Bep.,  684.  The  cases 
of  I.  C.  B.  B.  Co.  V.  Badford,  23  Ky.  Law  Bep.,  886,  and  L.  &  N.  B.  B.  Co. 
Y.  Frazee,  94  Ky.  Law  Bep..  1273,  involved  contracts  made  in  this  State. 
Section  196  of  the  Consltntion  governs  such  contracts.  Its  lanugage  is, 
^'No  common  carrier  shall  be  permitted  to  contract  for  relief  from  its  com- 
mon law  liability."  The  Constitution  of  Kentucky  has  no  extra-territorial 
effect,  and  this  provision  does  not  govern  contracts  made  elsewhere  which 
are  lawful  by  the  law  of  the  place  where  they  are  made.  It  governs  con- 
tracts made  in  Kentucky,  and  these  being  unlawful  at  the  place  where  they 
are  made  are  void  everywhere;  but  contracts  that  are  made  elsewhere  and 
are  valid  where  made  will  be  governed  here  by  the  law  of  the  place  where 
they  are  made,  so  far  as  they  are  not  performed  here.  Under  this  rule  the 
court  properly  sustained  the  demurrer  to  the  defendant't^  plea  of  the  law  of 
Ohio,  as  it  did  not  show  that  the  dog  was  lost  in  Ohio,  and  to  protect  itself 
under  the  Ohio  law  it  should  have  shown  not  only  that  the  contract  was 
valid  under  the  law  of  Ohio,  but  that  the  nonperformance  of  the  contract 
occurred  there. 

It  remains  to  determine  what  are  the  rights  of  the  parties  under  the  law 
of  Kentucky.  In  Orndorfif  v.  Adams  Express  Co.,  3  Bush,  194,  a  contract 
limitation  similar  to  the  one  relied  on  here  was  considered  by  the  court,  and 
it  'was  held  that  a  common  carrier  could  not  by  such  a  contract  exempt 
itself  from  losses  by  negligence.  This  case  was  followed  in  L.,  C.  &  L.  B. 
B.  Co.  V.  Hedger,  9  Bush,  645,  which  was,  like  this,  a  case  where  damages 
were  sought  for  the  carriage  of  animals.  (Bhodes  v.  L.  &  N.  B.  B.  Co.,  9 
Bush,  688;  L.  &  N.  B.  B.  Co.  v.  Brownlee.  14  Bush,  690;  L.  &;  N.  B.  B. 
Co.  V.  Owen,  93  Ky.,  201;  Boughman  v.  L.  &  N.  B.  B.  Co.,  94  Ky.,  150. ) 

The  precise  question  here  raised  was  made  in  Cincinnati,  &c..  B.  B.  Co. 
V.  Graves,  21  Ky .  Law  Bep. ,  6S4,  where  It  was  alleged  that  the  stock  was 
undervalued  and  thereby  the  defendant  was  mislead  as  to  its  value.  The 
plea  was  held  bad.  That  shipment  was  made  from  Cincinnati,  O.,  to  Lez- 
inSton,  Ky.  The  same  question  was  again  made  In  I.  C.  B.  B.  Co.  v.  Bad- 
ford,  33  Ky.  Law  Bep. ,  886,  where  the  shipment  was  from  Hopkinsville, 
Ky.t  ^  EvansviUe,  Ind.  And  L.  &  N.  B.  B.  Co.  v.  Frazee,  24  Ky.  Law 
Rep.  >  1273,  where  the  contract  was  also  made  in  Kentucky.  While  the  exact 
question  here  made  was  presented  in  one  of  these  cases,  and  there  are  ez* 
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pressioDs  Id  some  of  the  opinions  UmltinK  them  to  the  particular  faots  before 
the  court,  still  the  reaeoning  in  all  the  oaBes  le  against  the  validity  of  suob 
contracts,  and  we  regard  them  as  settling  the  rule  in  this  State  under  our 
constitutional  provision.  In  the  absence  of  a  special  contract  it  would  not 
be  maintained  that  the  defendant  is  not  liable  for  the  value  of  the  dog  lost 
But  our  Constitution  declares  the  contract  limiting  this  liability  void;  so 
the  contract  is  as  though  it  had  not  been  made,  and  the  defendant  is  liable, 
unless  sufficient  facts  are  shown  independently  of  the  special  contract  to 
avoid  the  contract  for  fraud  or  to  create  an  egtopx>e]  at  common  law. 
Judgment  affirmed. 


FALLS   BRANCH  JELLICO  LAND  AND   IMPBOVEMENT   CO.  v. 

COMMONWEALTH. 

(Filed  November  22,  1904— Not  to  be  reported. ) 

1.  Taxation— Assessment  of  property— In  an  action  by  the  auditor's  agent 
where  the  circuit  court  assessed  the  land  for  the  year  1892,  when  it  was  only 
oharged  in  the  statement  to  have  been  omitted  from  taxation  for  the  years 
1898-1902,  there  being  no  allegation  that  the  land  was  omitted  from  taxation 
for  the  year  1892,  the  judgment  was  unauthorized. 

2.  Pleading— Where  an  amended  answer  pleading, the  five  years'  statute  of 
limitation  in  an  action  to  assess  property  for  taxation,  was  not  made  a  part 
of  the  record  by  bill  of  exceptions,  or  by  any  order  of  court,  no  objection  is 
available  on  the  part  of  the  defendant  filing  It  that  the  five  years'  statute 
was  not  applied. 

A.  T.  Slier  for  appellant. 

C.  W.  Lester  for  appellee. 

Appeal  from  Whitley  Circuit  Court 

Opinion  of  the  court  by  Judge  Hobson. 

The  auditor's  agent  In  Whitley  county  began  this  proceeding  by  filing  in 
the  Whitley  County  Court  a  statement  charging  that  appellant  bad  failed  to 
assess  for  taxation  a  tract  of  118  acres  of  land  worth  140,000,  or  to  pay  taxes 
thereon  for  State  or  county  purposes  for  the  years  1898-1902,  IncluslTe.  The 
defendant  filed  answer  controverting  the  allegations  of  the  statement,  and 
on  the  hearing  of  the  case  in  the  county  court  judgment  was  entered  fixing 
the  value  of  the  land  at  |4,0U0,  and  listing  it  for  taxation  for  each  of  the 
years  1893- 1902.  The  defendant  appealed  to  the  circuit  court,  and  while  the 
case  was  pending  in  that  court  It  tendered  an  amended  answer  pleading  the 
five  years'  statute  of  limitations  as  to  the  years  1693-1697.  The  plaintifT 
objected  to  the  filing  of  the  amended  answer  and,  without  any  action  on  the 
motion,  the  case  was  submitted  and  judgment  entered  to  the  effect  that  the 
defendant  had  failed  to  list  the  land  with  the  assessor  for  taxation  for  the 
years  1892-1902,  and  adjudging  that  it  be  asseRsed  for  taxation  for  each  of 
these  years  at  the  valuation  of  $4,000,  and  this  was  ordered  to  be  certified  to 
the  auditor  of  public  accounts,  and  to  the  sheriff  of  Whitley  county.  The 
defendant  was  aleo  adjudged  to  pay  a  penalty  of  20  per  oent.  on  the  amount 
of  the  taxes  due  and  the  cost  of  assessment  together  with  the  cost  of  the 
proceeding.    From  this  judgment  the  defendant  appeals  to  this  oourt 
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It  baa  been  beld  by  tbls  court  In  seTeral  oases  tbat  the  five  year  statute  of 
limitation  is  applicable  to  proceedings  of  this  sort,  but  the  circuit  court  did 
not  rule  on  the  motion  to  file  the  amended  answer  and  was  not  required  by 
the  defendant  to  do  so.  The,  amended  answer  was  not  made  a  part  of  the 
record  by  bill  of  exceptions  or  by  any  order  of  the  court  and  is  not,  there- 
fore, before  us  on  the  appeal  and  no  objection  is  available  on  the  part  of  the 
defendant  that  the  statute  of  five  years'  limitation  was  not  applied.  But  it 
will  be  seen  that  the  circuit  court  assessed  the  land  for  the  year  1808,  When 
It  was  only  charged  in  the  statement  to  have  been  omitted  from  taxation  for 
the  years  1808-1909.  There  was  no  allegation  that  the  land  was  omitted  from 
taxation  for  the  year  1809,  and,  therefore,  the  judgment  as  to  the  year  1809 
was  unauthorized. 

It  is  earnestly  maintained  that  the  land  was  not  omitted  from  taxation  in 
any  year,  but  was  in  fact  assessed  and  the  taxes  paid,  although  in  the  name 
of  the  wrong  person.  If  this  is  true,  it  should  not  be  assessed  again.  For 
if  the  agent  of  the  appellant  gave  in  the  land,  and  it  was  by  mistake  set 
down  in  the  name  of  the  Wooldridge  Jellico  Goal  Co.,  as  both  corporations 
were  owned  by  the  same  stockholders,  this  mere  mistake  would  not  make 
the  Innd  liable  to  assessment  a  second  time.  It  is  also  insisted  that  the 
assessment  at  $4,000  is  much  too  high,  but  as  the  proof  may  be  materially 
dl£Ferent  on  another  trial,  we  deem  it  impropei  to  express  any  opinion  now 
on  this  subject.  On  another  trial  it  would  seem  that  the  parties  can  more 
definitely  show  to  the  court  what  the  corporation  owns,  and  whether  the 
tract  in  controversy  was  owned  by  it  in  addition  to  the  land  that  was  given 
In  for  assessment. 

For  the  error  of  the  court  above  referred  to,  the  judgment  is  reversed.  On 
the  return  of  the  case  the  circuit  court  will  allow  the  amended  answer  to  be 
filed. 


CHBNAULT,  &o.  v.  THOMAS. 
(Filed  November  98,  1004. ) 

1.  Deed— Warranty— Breach— Action—Ancestor— Liability  of  Heirs— Cri- 
terion of  damages — Where  appellee  exchanged  certain  real  estate  in  Paris, 
Ky.,  with  appellant's  ancestor,  for  a  five-twelfth  interest  in  lands  in  Wolfe 
and  Powell  counties,  and  thereafter  in  an  action  in  the  Powell  Circuit 
Court  by  H.  and  M.  and  P.  F..  etc.,  against  appellee,  of  which  action  appel- 
lants had  notice,  it  was  adjudged  that  appellee's  grantors  only  had  a  five- 
twenty-fourth  interest  in  the  land  conveyed  by  them  to  appellee.  In  an 
action  by  appellee  against  the  heirs  at  law  of  one  of  the  grantors  to  recover 
of  them  damages  for  a  breach  of  the  warranty  in  the  deed  of  their  ancestor, 
it  being  alleged  that  they  had  inherited  and  received  from  their  father's 
estate,  property  of  greater  value  than  apppellee  claims  against  them,  Held 
— That  appellee  was  entitled  to  recover,  and  there  being  no  evidence  of  the 
money  value  of  the  land  lost,  and  no  effort  to  show  it  was  less  than  the  lots 
given  in  exchange  therefor,  it  was  proper  to  assume  the  value  of  said  lots  as 
a  criterion  of  the  damages  sustained  by  appellee. 

9.  Eviction  of  appellee— Paramount  title— Allegations— Where  in  an  action 
for  damages  for  breach  of  warranty  for  land,  the  petition  alleges  that  '*by  a 
Judgment  duly  rendered  in  an  action  of  H.  and  M.  and  P.  F.,  etc.,  as  plain- 
tiffs against  this  plaintiff,  etc.,  in  the  Powell  Circuit  Court,  it  was  ad- 
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Judged  that  the  grantors,  who  made  the  deed  to  this  plaintiff,  did  not  own 
the  flTe- twelfths  interest  in  the  land  conveyed  to  this  plaintiff,  and  ad- 
judged to  the  said  plaintiffs  in  said  action  all  of  said  land  except  flve- 
twenty-fonrths  interest  therein,  thus  evicting  this  plaintiff  from  the  posses- 
sion and  depriving  him  of  the  ownership  pf  five-twenty -fourths  interest 
thereof  which  had  been  conveyed  to  him  by  said  grantors,"  it  was  an  ad- 
judication that  plaintiff's  grantors  did  not  own  the  interest  that  plainttfl 
lost,  but  that  plaintiff  in  said  action  did  own  it,  which  necessarily  meani 
that- the  latter  held  the  paramount  title. 

Haselrigg,  Ghenault  &  Haselrigg  and  G.  W.  Goodpastor  for  appellants. 

T.  E.  Moore,  Jr. ,  and  Beckner  Ss  Jouett  for  appellee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  liy  Judge  Barker. 

In  1881,  Josiah  Anderson,  Maria  L.  Anderson,  his  wife,  and  B.  Frank 
Ghenault,  executed  and  delivered  to  the  appellee,  J.  M.  Thomas,  their  gen- 
eral warranty  deed  whereby  they  conveyed  to  him  an  undivided  flve-twelfthi 
interest  in  a  large  boundary  of  land  lying  in  Wolfe  and  Powell  counties^ 
Ky.  The  consideration  for  this  deed  was  the  conveyance  by  Thomas  to  them 
of  three  houses  and  lots  situated  in  the  city  of  Paris,  Ky. 

Afterwards,  actions  were  instituted  in  Wolfe  and  Powell  counties  agalnsl 
appellee,  by  several  parties,  concerning  the  title  to  the  land  conveyed  k> 
him,  but  particularly  by  Howe  and  Marks,  and  Permelia  Flisher.  ThesB 
were  finally  all  transferred  to  the  Powell  Circuit  Court,  there  consolidated, 
and.  on  the  27th  day  of  November,  1898,  a  final  decree  was  rendered  by  which 
it  was  adjudged  that  appellee's  grantors  owned  only  an  undivided  five- 
twenty -fourths  interest  in  the  land  conveyed  by  them,  and  that  the  remain- 
ing five-twenty-fourths  interest,  which  they  undertook  to  convey  to  him, 
belonged  to  Howe  and  Marks,  and  Permelia  Fisher.  This  judgment  was 
afterwards  appealed  to  this  court,  and  affirmed  in  an  opinion  contained  in 
the  18th  volume,  Kentucky  Law  Bep. ,  page  909,  under  the  style  of  Thomas, 
Sco.  V.  Turner,  &c. 

After  being  thus  evicted  from  half  of  the  undivided  interest  in  land  con- 
veyed to  him,  the  appellee  instituted  this  action  against  Maria  L.  Anderson, 
her  husband  being  dead,  and  the  appellants,  Carroll  Ghenault,  Cortland 
Ghenault  and  Frank  Ghenault,  as  heirs  at  law  of  their  father,  B.  Frank 
Ghenault,  who  had  also  died  in  the  meantime,  to  recover  of  them  damages 
for  a  breach  of  the  covenant  of  warranty  in  the  deed  to  him ;  it  being  alleged, 
as  to  the  Chenaults,  that  they  had  inherited  and  received  from  their  father's 
estate  property  of  greater  value  than  appellee's  claim  against  them.  The 
issues  between  the  parties  were  completed  by  various  responsive  pleadings 
and  amendments  thereto,  and  the  evidence  being  in,  a  judgment  was  ren- 
dered, on  the  10th  day  of  February,  190S,  in  favor  of  appellee  against  appel- 
lants for  the  sum  of  82,408.21,  with  interest  until  paid.  To  revise  which 
this  appeal  has  been  prosecuted. 

In  favor  of  a  reversal  it  is  urged,  first,  that  the  petition  is  fatally  defec- 
tive in  failing  to  allege  that  the  eviction  of  appellee  from  one-half  of  the 
land  conveyed  to  him  was  by  paramount  title,  and  the  case  of  Jones  v. 
Jones,  87  Ky. ,  89,  is  cited  In  support  of  this  proposition.  The  position  is, 
undoubtedly,  sound,  and,  if  the  petition  is  open  to  the  objection  named,  the 
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Judgment  mnst  be  reTersed.  The  allegation  with  referenoe  to  the  eTlctlon 
ia  as  follows:  ''Plaintiff  (appellee)  says  that  subsequently  in  an  aotion 
brought  by  Howe  and  Marks,  Permelia  Fisher,  etc.,  as  plaintiffs  against 
this  plaintiff,  etc.,  as  defendants,  the  Powell  Circuit  Court,  by  judgment 
duly  rendered,  adjudged  that  said  Andersons  and  said  Chenault,  who  made 
■aid  deed  jointly  to  this  plaintiff  as  aforesaid,  did  not  own  said  fl^e-twelfths 
interest  in  said  land,  and  adjudged  same  to  said  plaintiffs  in  said  action 
then  pending  in  the  Powell  Circuit  Court,  and  adjudged  to  said  plaintiffs 
the  possession  of  all  of  said  land  save  an  undivided  flve-twenty-fourths  in- 
terest therein,  thus  evicting  this  plaintiff  from  the  possession,  and  depriv- 
ing him  of  the  ownership  of  five-twenty -fourths  interest  thereof,  which  had 
been  oonveyed  to  him  as  aforesaid. ' ' 

While  the  woid  "paramount"  does  not  occur  in  the  foregoing  quotation 
from  the  petition,  the  language  used  is  not  susceptible  of  any  other  con- 
struction than  that  appellee  was  evicted  by  paramount  title.  The  adjudica- 
tion, that  his  grantors  did  not  own  the  interest  which  be  lost,  but  that 
Howe  and  Marks,  and  Permelia  Fisher  did,  necessarily  means  that  the  lat- 
ter held  the  paramount  title.  While  admitting  the  right  of  a  grantee,  who 
has  been  evicted  by  paramount  title,  to  recover  from  his  grantor  as  part  of 
the  damages  for  breach  of  the  covenant  of  warranty,  his  proper  costs,  in- 
cluding reasonable  attorneys*  fees,  it  is  said  that,  in  order  to  recover  these, 
notioe  of  the  pending  action,  by  which  he  was  evicted,  must  have  been 
given  to  the  grantor,  thus  affording  him  an  opportunity  of  defending  the 
title  in  his  own  way,  and  through  his  own  counsel.  And  it  is  urgently  in- 
sisted that  the  pleadings  in  this  case  do  not  contain  the  necessary  allegation 
of  notice  to  appellee's  grantors  of  the  litigation  in  which  he  was  evicted. 

By  an  amendment  of  his  petition,  filed  on  the  17th  day  of  September, 
1909,  appellee  alleged  that  his  grantors  were  parties  to  the  action  in  which  he 
lost  the  land,  and  the  record  abundantly  shows  that  they  were  actually  aware 
of  the  litigation,  and  its  progress.  Appellee,  in  his  deposition,  testified  that 
he  filed  a  cross  petition  against  them,  and  files,  as  evidence  thereof,  a  certi- 
fied oopy  of  the  pleading  in  question.  He  testified  that  John  J.  Cornelison 
represented  them,  and  filed  a  letter  from  the  former  in  regard  to  the  proper 
managment  of  the  defense.  He  also  filed  an  execution  for  9438.60  costs,  which 
issued  from  this  court  against  the  appellants,  as  the  heirs  of  their  father, 
and  against  the  administrators  of  B.  Frank  Chenault,  and  appellee,  in  favor 
of  Howe  and  Marks,  upon  the  aflSrmance  of  the  case  in  which  the  eviction 
took  place.  There  can  be  no  reasonable  doubt  that  the  ancestor  of  the  ap- 
pellants, and  the  appellants,  themselves,  after  his  death,  were  properly  before 
the  oourt  in  the  c«se  involving  the  title,  and  had  actual  notice  of  it.  The 
uncontradicted  testimony  of  appellee,  together  with  the  exhibits  and  vouch- 
ers, which  he  files,  conclusively  show  the  validity  of  his  claim  for  costs, 
oounsel  fees,  etc. ,  as  allowed  by  the  judgment,  and  the  necessity  for  the 
outlay  in  defending  the  title  to  the  land  conveyed  to  him. 

It  is  said  that  the  judgment  should  be  reversed  because  the  court  mistook 
the  criterion  of  damages  by  adopting  the  value  of  the  lots  in  Paris  conveyed 
by  appellee,  instead  of  the  value  of  the  lost  land  conveyed  by  appellants' 
ancestor,  and  we  are  referred  to  the  case  of  Cummings  v.  Kennedy,  8  Llt- 
teU|  118,  in  support  of  this  position.    It  is  not  disputed  by  appellants'  ooun- 
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■el  tiiati  ordinarily,  the  damages  for  a  breaoh  of  corenant  of  warranty  is 
presumed  to  be  the  money  price  for  the  conveyance,  that  being  oonslderad 
the  agreed  damages;  bnt  it  is  said  that,  where  parties  exchange  land,  as  in 
the  case  at  bar,  and  there  is  a  breach  of  the  covenant  of  warranty,  the  value 
of  the  lost  land  at  the  time  of  the  conveyance  is  the  criterion.  This  is  true, 
but  the  consideration,  where  that  is  known  and  definite,  is  sufBoient  e?i- 
denoe  of  the  value  of  the  land,  which  has  been  lost  by  eviction.  This  Is 
recognized  in  the  opinion  cited,  it  being  said:  ''Still,  however,  the  qnestioo 
recurs,  which  of  the  tracts,  at  the  date  of  the  conveyance,  ought  to  be  taken; 
that  in  Lincoln,  or  the  one  in  Bourbon.  No  doubt  the  parties  plaintiff  at 
the  date  rated  the  two  at  an  equal  value,  and  if  that  value  was  known,  we 
should  not  hesitate  to  adopt  it.  But  that  is  unknown,  and  all  we  have  now 
is  the  assessment  of  each  tract  by  a  jury,  founded  on  the  memory  and  opin- 
ion of  witnesses  as  to  the  value  of  the  respective  tracts  at  that  date;  and 
this  has  determined  the  tract  in  Lincoln  to  be  then  the  most  valuable.  The 
value  of  the  thing  conveyed  by  the  deed  of  warranty,  which  is  broken,  is, 
however,  still  the  proper  measure." 

In  the  oase  «t  bar,  the  criterion  was  assumed  to  be  the  value  of  the  Paris 
lots,  which  constituted  the  consideration  for  the  oonveyanoe  to  appellee, 
and  this  was  abundantly  proved  by  the  evidence  to  be  the  sum  fixed  hy  tlia 
Judgment.  There  was  no  evidence  as  to  the  money  value  of  the  land  lost; 
there  being  neither  effort  on  the  part  of  appellants  to  show  that  it  was  less 
than  that  of  the  lots,  nor  on  the  part  of  the  appellee  to  show  that  it  was 
more.  We,  therefore,  assume,  as  we  have  the  right  to  do,  that  the  parties 
regarded  the  consideration  for  the  respective  deeds  between  them  to  have 
been  equal,  and  this  being  true,  no  Injury  accrued  to  appellants  in  the 
selection  of  the  criterion  of  damages. 

The  testimony  of  appellee  in  his  own  behalf  is  not  within  the  Inhibition 
of  section  606  of  the  Code,  because  B.  F.  Ghenault  was  dead  at  the  time  the 
deposition  was  taken ;  appellee  testified  to  no  conversation,  or  transaction 
had  with,  or  any  act  done,  or  omitted,  by  the  dead  man,  and,  therefore,  tbe 
section  of  the  Code  has  no  application.  But,  as  there  was  no  exception  re- 
served as  to  his  competency  as  a  witness,  the  alleged  error  of  permitting 
him  to  testify  would  not  avail  on  this  appeal.  Although  there  is  some 
allusion  in  the  record  to  the  fact  that  the  interest  in  the  land  convoyed  to 
appellee  did  not  contain  as  many  acres  as  estimated,  this  action  is  not  for  a 
deficiency  in  the  estimated  acreage,  but  is  for  a  breach  of  the  covenant  of 
title.  It  follows,  therefore,  that  the  cause  of  action  arose  at  the  time  of  the 
eviction.  There  was  no  attempt  to  sustain  the  plea  of  fraud  or  mistake  in 
the  insertion  of  the  covenant  of  warranty  in  the  deed  to  appellee. 

The  plea  of  coverture  on  the  part  of  Maria  L.  Anderson,  as  a  bar  to  appel- 
lee's action,  was  sustained  by  the  court,  and  the  petition,  as  to  her,  dis- 
missed by  final  judgment.  There  being  no  cross  appeal  by  appellee,  she  is 
out  of  the  oase.  B.  Frank  Ghenault,  appellants'  ancestor,  warranted  only 
one  quarter  of  the  land  conveyed  to  appellee.  The  judgment  against  them 
is  based  upon  their  proper  proportion  of  the  whole  liability;  the  oosts,  in- 
cluding counsel  fees,  considering  the  magnitude  of  the  interests  involved, 
the  number  of  suits  instituted  concerning  the  land,  and  the  fact  that  the 
litigation  was  actively  in  court  for  about  twenty  years,  are  very  reasonable. 

Perceiving  no  error  in  the  record  the  judgment  is  afltened. 
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GARTER,  Sso.  v.  HIBBARD. 

(Filed  November  88,  1904— Not  to  be  reported. ) 

Oil  lea8e8--Ooiitract8— Rescleslon  of— Where  axipellants  had  leased  from 
appellee  oil  rights  upon  his  land,  paying  him  $10  down  and  agreeing  to  pay 
him  $490  when  the  land  was  run  out  and  a  deed  made  to  the  oil  lease,  but 
before  the  contract  was  executed  appellants  haying  learned  that  appellee's 
title  was  not  good  ofifered  to  surrender  to  him  the  contract  upon  his  paying 
them  the  $10  back,  when  he  notified  them  to  send  the  oontract  to  some  one 
and  notify  him,  which  they  did,  sending  It  to  OlllTer,  at  Baibouryllle, 
directing  him  to  give  It  to  appellee  and  collect  the  $10,  and  notifying  appel- 
lee at  the  same  time  of  the  sending  the  contract  to  Olllver,  but  appellee  re- 
fused to  pay  the  $10  and  take  the  contract  and  later  sued  upon  It,  Held— 
That  the  offer  being  accepted  by  appellee  the  contract  was  closed  and  he 
could  not  subsequently  withdraw  It,  nor  could  he  be  released  by  the  mis- 
carriage of  appellants'  letter. 

W.  B.  Black  for  appellants. 

J.  D.  Black  and  P.  D.  Black  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellants,  E.  E.  Carter  and  H.  C.  Jones,  live  in  Bluefleld,  West  Vir- 
ginia. In  April,  1908,  they  were  taking  oil  leases  In  Enox  county,  Ken- 
tucky, and  appellee,  M.  F.  Hlbbard,  executed  to  them  the  following  writing : 
"Received  of  H.  C.  Jones  and  B.  E.  Carter  $10  as  part  payment  on  lease  of 
oil  right  on  twenty-five  acres  of  land  to  be  taken  off  east  end  of  my  farm 
where  I  now  live,  and  adjoining  the  Berry  farm,  terms  of  lease  $600  cash  to 
be  paid  (of  which  the  $10  here  receipted  Is  a  pait),  when  land  Is  run  out  and 
located  and  a  good  and  suflBoient  deed  Is  made  to  oil  lease,  one-eighth  of  oil 
to  be  paid  to  me,  and  If  drilling  Is  not  commenced  in  sixty  days  from  date 
a  rental  of  $1  per  day  is  to  be  paid  until  such  operation  is  commenced,  and 
to  pay  same  amount  of  $1  per  day  till  pipe  line  is  put  in  after  well  is  com- 
pleted and  ready  for  producing.  Operation  to  be  pushed  with  all  due  dili- 
gence till  well  Is  completed,  rental  to  be  paid  at  bank  of  John  A.  Black  In 
BarbourviUe  at  the  end  of  each  month  and  placed  to  my  credit.  Lease  not 
to  take  house,  nor  no  well  to  be  located  under  800  yards  ef  house. " 

After  the  contract  was  executed,  and  before  anything  further  was  done, 
appellants  learned  at  BarbourviUe  that  appellee's  title  to  the  land  was  not 
good  and  that  his  farm  was  included  in  a  thirty-eix  thousand  acre  survey 
belonging  to  other  persons.  There  was  some  dlEcusslon  between  them  as  to 
what  should  be  done.    Finally,  on  the  6th  of  June  they  wrote  him  this 

letter: 

"Bluefleld,  W.  V«.,  June  6,  1908. 
"Mr.  M.  F.  Hlbbard, 

••Qlrdler,  Ky. : 

*'My  Dear  Sir— I  am  in  receipt  of  your  letter  of  some  days  ago,  as  I  told 

you  when  I  was  out  we  would  surrender  you  the  contract  on  your  paying 

the  $10  back  that  we  had  paid  you.    You  have  never  proven  to  us  that  you 

have  anything.    We  do  not  propose  to  pay  out  any  more  money  till  that  old 

survey  is  run  out  and  you  demonstrate  to  us  you  have  got  something.    As 

imc  «a  tt^e  recoida  show  you  have  flothlng  oatslde  ot  U)$  tblrtjr-sU  thoiumd 
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aore  surrey.    You  return  to  us  the  $10  we  paid  you  ao  there  will  be  nobodj 

hurt  ABd  no  harm  done.    We  have  no  desire  to  enoumlxir  our  land  In  any 

way  whateyer. 

"Yoora,  eto., 

"H.  O.  joinw." 

The  letter  to  whleh  this  la  the  answer  is  not  filed,  but  it  is  shown  tiiat 
about  the  6th>f  July  appellant  Jones  met  appellee  Hibbard  in  Knox  oonnty. 
They  differ  as  to  what  oocurred  in  that  meeting.  Jones  says  it  was  then 
agreed  that  the  trade  should  be  rescinded;  that  they  should  give  up  the  oon- 
tract  and  Hibbard  should  return  to  them  the  910  whioh  he  had  received- 
Hibbard  denies  that  this  was  agreed  to  at  that  meeting,  and  says  that 
nothing  was  said  upon  the  subject.  But  he  does  not  explain  what  answer 
he  made  to  the  letter  of  June  6,  or  show  that  he  had  any  other  meeting  with 
Jones  before  July  98,  and  on  that  day  he  wrote  Jones  the  following  letter: 

<<Girdler,  Ky.,  July  23,  1908. 
"Mr.  H.  C.  Jones, 

**Bluefleld.  W.  Va. : 

"Dear  Sir— You  said  you  would  give  me  the  contract  baok  for  your  money 

back.    Send  the  contract  to  anybody  you  want  to  and  notify  me  at  once.   If 

you  fail  to  do  this  I  will  sue  at  once,    I  have  the  chance  to  lease  my  land. 

"Yours  truly, 

"M.  F.  HIBBABD." 

Jones  got  this  letter  on  July  27,  and  on  the  same  day  he  mailed  the  con- 
tract to  E.  T.  Olliver  at  Barbourville,  directing  him  to  deliver  it  to  Hibbard 
and  collect  from  him  the  $10.  He  also  wrote  Hibbard  at  his  postoiBoe, 
Qirdler,  telling  him  he  had  sent  the  contract  to  Olliver  and  for  him  to  get 
it  and  pay  Olliver  the  f  10.  Some  time  after  receiving  the  oontraot  Olliver 
saw  Hibbard  and  told  him  he  had  the  contract,  and  that  Jones  requested  bim 
to  collect  the  $10  and  deliver  the  oontraot  to  him.  Hibbard  then  said  that 
he  would  not  pay  the  $10,  and  would  expect  Carter  and  Jones  to  carry  out 
the  contract.  Olliver  does  not  fix  the  date  of  this  conversation,  but  Hibbard 
says  it  occurred  later  than  August  20.  Carter  and  Jones  thought  the  matter 
was  settled,  until  some  time  in  the  fall  they  learned  that  the  $10  was  not 
paid.  On  November  21,  1902,  Hibbard  filed  this  suit  against  Carter  and 
Jones  to  recover  $490,  the  balance  of  the  contract  price;  also  $1  a  day  for 
each  day  they  bad  failed  to  work  under  the  contract.  He  tendered  with  hii 
petition  a  deed  of  lease  acknowledged  by  himself  and  wife  on  the  same  day 
the  suit  was  filed.  The  deed  is  based  upon  a  survey  made  by  Hibbard  in 
the  fall  and  shortly  before  the  suit  was  brought.  The  defendants  pleaded, 
in  effect,  that  Hibbard  did  not  survey  and  run  out  the  land  within  sixty 
days  of  the  date  of  the  contract,  and  that  the  contract  had  been,  by  consent 
of  parties,  rescinded  and  abandoned.  Hibbard  testifies  that  he  did  not  make 
the  survey  within  sixty  days,  and  that  the  defendants  told  him  he  need  not 
make  it  until  they  notified  him,  but  this  they  deny.  On  final  hearing  the 
court  gave  judgment  against  the  defendants  for  $490,  with  interest,  and  dis- 
missed the  claim  for  rental  at  $1  a  day  for  the  failure  of  the  defendants  to 
commence  operatlona 

The  letter  of  June  6  was  an  unequivocal  proposition  to  surrender  the  con- 
triict  u|no  Hibbard's  paying  then  the  $40  be  had  reoelTOdi  Md  It  ibowi  OB 
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Ita  ia^M  that  this  proposition  had  before  this  been  made  by  word  of  month  to 
Hlbbard.  It  was  very  natural  when  the  parties  met  on  July  6,  having  not 
fleen  each  other  in  the  meantime,  and  Hibbard  not  having  answered  the 
letter  of  June  6,  that  Jones  and  he  would  have  some  talk  about  the  rescind- 
ing of  this  oontraot.  The  evidence  is  clear  that  this  is  the  only  meeting 
had  between  thom  between  the  letter  of  June  6  and  Hibbard 's  letter  of  July 
SIS,  and  it  will  be  observed  that  that  letter  begins  with  these  words:  ''You 
said  you  would  give  me  the  contract  back  for  your  money  back.''  If  this 
language  does  not  refer  to  the  conversation  between  the  parties  on  July  6,  it 
is  hard  to  understand  from  the  record  what  it  does  refer  to.  But  to  what 
ever  previous  communication  it  may  have  referred,  it  was  clearly  an  accept- 
ance of  the  proposition,  coupled  with  the  condition  that  Jones  was  to  send 
the  contract  to  anybody  he  wanted,  and  notify  Hibbard  at  once.  Jones  im- 
mediately sent  the  contract  to  Olliver,  in  Knox  county,  and  notified  Hibbard 
Immediately  by  mail  that  he  had  done  so.  Hibbard  saye  that  he  did  not 
get  this  letter,  but  it  was  not  returned  to  Jones,  and  Hibbard  admits  that 
■ome  time  afterwards  he  saw  Olliver  and  that  Olliver  told  him  he  had  the 
oontract  to  deliver  to  him,  and  he  refused  to  take  it  or  pay  the  |1Q. 

As  it  took  Hibbard 's  letter  four  days  to  go  to  Bluefleld,  it  would  reason- 
ably take  Jones'  letter  four  days  to  return,  and,  therefore,  the  contract 
reached  Barbourville  about  August  1.    If  Hibbard  got  no  notice  of  the  ao- 
oeptanoe  of  his  proposition  until  after  August  20,  there  was  a  delay  of 
twenty  days  in  notifying  him  of  the  acceptance  of  his  offer.    On  these  facts, 
what  are  the  rights  of  the  parties?    When  a  proposition  is  made  on  one  side 
and  is  accepted  on  the  other  the  contract  is  closed.    Hibbard  made  Jones 
the  proposition  and  Jones  immediately  accepted  it  and  mailed  to  Hibbard  no- 
tico  of  his  acceptance.    The  general  fule  is  that  where  a  proposition  is  made 
by  letter,  and  is  accepted  by  the  person  to  whom  it  is  made,  the  contract  is 
closed  when  the  letter  of  acceptance  is  mailed(by  the  person  accepting  it,  and 
the  proposition  can  not  thereafter  be  withdrawn  by  the  person  making  it. 
The  rule  is  thus  stated  in  9  Gyc,  296:  '* Where  a  person  makes  an  offer  and 
requires  or  authorizes  the  offeree,  either  expressly  or  impliedly,  to  send  his 
answer  by  post  or  telegraph,  and  the  answer  is  duly  posted  or  telegraphed, 
the  acceptance  is  communicated  and  the  contract  is  complete  from  the  mo- 
ment the  letter  is  mailed  or  the  telegram  sent.    *    *    *    Since  agreements 
made  by  means  of  the  post  or  the  telegraph  are  simply  an  illustration  of  the 
general  rule  before  stated,  that  the  offerer  takes  the  risk  as  to  the  effective- 
ness of  communication  if  the  acceptance  is  made  in  the  manner  either  ex- 
pressly or  impliedly  indicated  by  him,  it  necessarily  follows  that  the  con- 
tract is  complete  as  soon  as  the  letter  containing  the  acceptance  Is  mailed 
or  the  telegram  sent,  and  it  makes  no  difference  whatever  that  through  mis- 
take of  the  postofBce  authorities  or  the  telegraph  company,  or  through  acci- 
dent in  transmission,  it  is  delayed  or  is  lost  in  transit  and  never  received 
by  the  offerer."    (Chiles  v.  Nelson,  7  Dana,  881;  Hutcheson  v.  Blakeman, 
8  Met,  79;  Bishop  on  Contracts,  section  828;  1  Parsons  on  Contracts,  side 
page  486,  but  in  these  authors  it  is  well  said  that  the  result  may  be  varied 
by  the  special  terms  of  the  offer. ) 

The  only  thing  in  this  case  to  take  it  out  of  the  general  rule  stated  is  that 
Hibbard  said  in  his  letter  thut  if  Jooes  aooepted  the  proposlton  he  mait 
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notify  blm  at  once,  and  if  he  failed  to  do  this  he  would  sue  immediately. 
Considering  the  location  of  the  parties,  one  At  Bluefleld,  West  Virginia,  the 
other  at  Girdler,  Knox  oounty,  Kentucky,  the  only  meaning  we  oan  prop- 
erly give  this  stipulation  is  that  Jones  was  to  notify  him  l^  letter  through 
the  mail.  He  sent  his  proposition  by  mail,  and  being  silent  as  to  how  the 
aooeptanoe  was  to  be  signified,  must  have  contemplated  that  Jones  should 
answer  by  malL  There  seems  to  have  been  no  other  practical  way  for  Jones 
to  answer.  The  aooeptanoe  of  Jones  was  in  striot  accord  with  the  offer.  He 
at  onoe  sent  the  contract  to  OUiyer  and  at  once  mailed  a  letter  to  Hibbard, 
notifying  him  what  he  had  done,  and  for  him  to  pay  Olliver  the  flO  and  get 
the  contract.  The  offer  of  Hibbard  being  thus  accepted,  the  oontraot  was 
dosed.  Hibbard  could  not  subsequently  withdraw  his  offer,  nor  was  he  re- 
leased from  the  contract  by  the  miscarriage  of  Jones'  letter  to  him;  for 
Jones  was  not  responsible  for  this,  his  acceptance  having  been  in  the  man- 
ner evidently  contemplated  by  Hibbard  when  he  wrote  the  proposition. 

We  are  also  satisfied  from  the  long  delay  of  Hihbard  to  make  the  survey 
or  tender  a  deed  or  complain  of  operations  not  being  begun,  that  his  subse- 
quent refusal  to  receive  the  oontraot  and  pay  the  $10  when  demanded  by 
OUiver  was  due  to  the  fact  that  he  had  in  the  meantime  changed  his  mind 
about  rescinding  the  oontraot.  For  this  no  adequate  reason  is  given.  The 
natural  inference  from  Hibbard 's  letter  of  July  28,  under  all  the  facts,  is 
that  they  had  agreed  before  this  to  rescind  the  contract,  and  that  he  meant 
that  they  must  at  once  close  up  the  agreement  by  sending  the  oontraot  to 
some  one  to  deliver  to  him  or  he  would  sue  them  at  once. 

Judgment  reversed  and  cause  remanded  for  a  judgment  for  the  defendants. 


BOLLINS  V.  DOLLINS. 

(Filed  November  88,  1004— Not  to  be  reported. ) 

Divorce  and  alimony— In  an  action  by  the  wife  for  divorce  and  allmouy 
the  judgment  of  the  chancellor  denying  her  alimony  and  a  restoration  of  the 
property  owned  by  her  upon  her  marriage  will  not  be  disturbed  where  upon 
the  separation  from  her  husband  she  disposed  of  some  of  her  property  re- 
maining to  her  and  the  husband  paid  her  a  note  of  $160,  which  sum  he  owed 
her,  the  evidence  showing  that  at  the  time  the  husband  only  owned  about 
1876  worth  of  property,  and  other  evidenoe  pointing  unerringly  to  the  fact 
that  she  was  guilty  of  repeated  acts  of  adultery. 

Max  Harlin  and  Harlin  &  White  for  appellant. 

Hatobett  &  James  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  brought  this  action  in  the  Barren  Circuit  Court  against  the 
appellee  for  a  divorce  from  bed  and  board,  alleging  abandonment  of  her  by 
appellee,  and  also  asked  alimony.  She  attached  his  property.  He  answered, 
denying  her  allegations,  and  asked  the  ocurt  to  grant  him  a  divorce  ftom 
the  bonds  of  matrlmouy,  alleging  adultery  on  her  part.  The  court  on  the 
trial  dismissed  her  actloD,  granted  him  a  divorce,  and  adjudged  that  he 
should  pay  the  cost  of  the  action,  and  pay  her  attorne^B  a  fee  of  fiO,   Fma 
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this  JndgmeDt  she  has  appealed,  claiming  that  the  oonrt  erred  Id  refnslDg 
her  aUmony,  and  a  restoration  to  her  of  the  property  she  owned  at  the  time 
of  her  marriage  to  appellee. 

It  was  agreed  In  the  reoord  that  appellee  was  the  owner  at  the  time  of  the 
trial  of  real  and  personal  property  to  the  Tslne  of  only  1876.  The  proof 
showed  that  while  they  lived  together  they  were  both  hardworking,  ener- 
getic peopleu  They  each  owned  a  small  amount  of  property  at  the  time  they 
were  married.  Hers  consisted  In  a  small  Interest  In  a  piece  of  real  estate 
which  she  sold  after  her  marriage,  for  abont  the  price  of  1160.  At  the  time 
of  the  separation  she  was  the  owner  of  a  cow,  a  horse,  some  articles  of  house- 
hold furniture,  and  also  a  note  upon  her  husband  for  |160.  A  few  days 
before  she  left  the  home  of  appellee  she  sold  her  horse  and  cow  and  her  other 
property  and  received  the  money  therefor,  and  after  this  suit  was  Instituted 
the  appellee  paid  her  the  amount  of  the  note,  with  Its  Interest. 

Under  these  facts  we  are  of  the  opinion  that  the  court  did  not  err  In  fall- 
ing to  restore  to  her  the  property  which  appellee  obtained  from  her  during 
the  marriage.  The  question  with  reference  to  alimony  claimed  by  her  de- 
pends upon  the  proof  with  reference  to  his  charge  of  adultery  on  her  part. 
The  proof  on  this  question  was  mostly  circumstantial.  There  was  one  wit- 
ness, however,  who  testified  of  having  had  unlawful  intercourse  with  her 
after  she  had  married  appellee  upon  at  least  four  occasions.  The  ofQoer 
taking  the  deposition  did  not  certify  as  to  the  credibility  of  this  witness. 
Several  witnesses  were  introduced  to  prove  that  his  reputation  for  truth  and 
veraoity  was  good.  They  made  this  proof,  but  one  or  two  of  them,  upon 
cross-examination,  stated  facts  which,  if  true,  showed  him  to  be  a  man  of 
bad  moral  character.  Appellant  claims  that  this  witness  was  not  corrob- 
orated, as  required  by  section  2119  of  the  statutes.  While  this  witness'  evi- 
dence is  corroborated  to  some  extent,  we  would  not  be  willing  to  permit  this 
Judgment  to  stand  upon  his  evidence  alone,  corroborated  as  It  is.  But  there 
was  other  evidence  introduced  which  unerringly  pointed  to  the  fact  that  she 
was  guilty  of  repeated  acts  of  adultery  with  the  person  named  in  the  answer 
of  appellee  as  corespondent.  Without  going  Into  the  details  of  the  proof, 
we  are  of  the  opinion  that  the  lower  court  did  not  err  in  refusing  to  appel- 
lant alimony. 

Wherefore,  the  Judgment  of  the  lower  court  is  affirmed. 


COLLINS,  TRUSTEE,  &c.  v.  COLLINS. 

(Filed  November  28, 1004— Not  to  be  reported. ) 

Liens— Material  furnished  for  building  houee— Husband  and  wife— In  this 
action  to  recover  for  building  material  where  the  wife  of  one  of  the  firm 
i^hlch  furnished  the  material,  the  evidence  showing  that  the  wife  had  paid 
her  husband  who  was  a  member  of  the  firm  for  the  material  furnished,  the 
▼erdlot  and  Judgment  in  favor  of  the  wife  will  not  be  disturbed,  It  being  a 
well-settled  principle  that  a  payment  to  one  member  of  a  firm  Is  a  payment 
to  all,  and  if  a  member  misappropriates  the  funds  the  firm  should  lose  rather 
than  the  payor. 

Q.  B.  Likens  for  appellants. 

Heavrla  ft  Wgodward  for  appellee, 


lOdd  SELLT  V.  OOltMOKWEALtfi. 

Appeal  from  Ohio  Oironil  Court. 
Opinion  of  the  oonrt  1)7  Jndge  Nnnn. 

This  is  an  appeal  from  a  Judgment  of  the  Ohio  Clronit  Court  rendered  at 
Its  May  term,  1904,  In  favor  of  appellee.  The  action  was  instltated  hy  the 
appellant  as  trustee  in  bankruptcy  of  the  estate  of  B.  B.  Collins  &  Ca, 
seeking  to  recover  a  Judgment  against  the  appellee  for  1481.76  for  material 
furnished  for  building  a  house  for  appellee  in  the  town  of  Hartford.  The 
I  firm  of  B.  B.  Collins  ft  Co.  was  composed  of  B.  B.  Collins  and  John  K 

Phipps.    The  appellee  answered  and  pleaded  payment,  and  denied  that  ahe 
was  indebted  to  the  company  in  the  sum  named,  or  any  part  thereof. 

On  motion  of  appellant  the  question  of  fact  as  to  the  payment  was  inb- 
mitted  to  a  Jury,  which  returned  a  verdict  as  above  stated.  The  proof 
showed  that  appellee's  brother  gave  her  1600  for  the  purpose  of  building  her 
a  house.  With  this  sura,  together  with  1186,  the  i>rice  for  which  she  sold  a 
mule,  she  erected  a  one-story  frame  cottage.  The  lumber  used  in  the  ereo- 
tion  thereof  was  purchased  from  the  firm  of  B.  B.  Collins  &  Co.  B.  B.  Col- 
lins, one  of  the  members  of  this  firm,  was  the  husband  of  appellee.  Appel- 
lee testified  that  she  paid  her  husband,  as  a  member  of  this  firm,  the  1500 
received  from  her  brother  to  pay  the  acoount  which  she  owed  the  firm  for 
lumber.  She  also  stated,  without  objection,  that  her  husband  told  her  that 
he  had  paid  this  money  on  the  debts  of  the  firm. 

Under  the  proof  in  this  case  we  have  no  doubt  that  appellee  paid  the 
money  to  B.  B.  Collins,  a  member  of  the  firm,  for  the  purpose  of  paying  her 
account  due  the  firm,  but  there  is  some  doubt  under  the  proof  as  to  whether 
or  not  Collins  applied  the  money  as  he  should  have  done.  But  the  principle 
is  well  settled  that  the  payment  of  a  debt  due  a  firm  to  one  of  the  memben 
thereof  is  a  payment  to  all.  And  if  a  member  misappropriates  the  fund  re* 
ceived  the  firm  should  lose,  rather  than  the  payor.  The  question  at  Ifiiiie 
was  properly  submitted  to  the  jury,  and  it  found  in  favor  of  appellee. 

Wherefore,  the  judgment  of  the  lower  court  is  afilrmed. 


KELLY  V.  COMMON  WE  ALH. 
(Filed  November  38,  1904— Not  to  be  reported.) 

1.  Local  option  law— Evidence— In  the  trial  of  this  prosecution  the  evi- 
dence showing  that  the  prosecuting  witness  testified  that  on  a  certain  day 
he  saw  defendant  and  asked  him  if  he  could  get  him  a  half  pint  of  whiaky; 
that  defendant  responded  that  he  did  not  know,  but  would  try;  that  he  ga^e 
him  26  cents  to  pay  for  the  whisky  and  in  a  few  minutes  defendant  returned 
with  it;  and  defendant  testified  that  he  only  procured  the  whisky  from 
another  and  he  himself  had  no  interest  in  the  transaction,  it  can  not  be  said 
there  was  not  sufficient  evidence  to  support  a  verdict  of  guilty. 

2.  Construction  of  statutes— Section  868,  Civil  Code,  provides  that  judg- 
ments in  misdemeanor  oases  shall  be  reversed  only  for  errors  of  law  apparmt 
on  the  record  to  the  prejudice  of  appellant. 

Murphy  &  Evers  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Qraves  Clrcutt  Court, 
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Opinion  of  the  oonrt  by  Chief  Jastioe  Burnam. 

The  appellant.  Jack  Kelly,  was  oonvioted  in  the  lower  oonrt  of  a  violation 
of  the  looal  option  law,  and  his  pnnishment  fixed  at  a  fine  of  $60  by  the  Jnry. 
He  asks  a  reversal  npon  the  sole  ground  that  there  was  no  evidence  to  sup- 
port the  verdict.  David  MoKendree,  who  was  introduced  as  a  witness  for  the 
Ckmimonwealth,  testified  that  on  a  certain  Sunday  morning,  about  the  last 
of  Ootober  or  the  first  of  November,  1908,  he  saw  defendant  on  Water  street, 
In  the  oil7  of  Mayfield,  about  thirty  or  forty  yaids  west  of  his  residence, 
and  asked  him  if  he  could  get  him  a  half  pint  of  whisky;  that  the  defendant 
responded  that  he  did  not  know,  but  would  try;  that  he  gave  him  26  cents  to 
pay  for  the  whisky ;  and  that  defendant  went  to  the  corner  of  his  residence 
on  Water  street,  then  turned  north  around  his  yard  fence  and  passed  out  of 
his  sight;  that  he  was  gone  twenty  or  thirty  minutes  and  returned  with  the 
half  pint  of  whisky.  The  defendant,  testifying  for  himself,  said  that  he 
procured  the  whisky  from  one  Qeorge  Elliott,  but  that  he  had  no  interest  in 
it,  and  only  acted  as  an  accommodation  for  McKendree.  On  this  testimony 
two  juries  have  found  the  defendant  guilty,  and  we  are  not  prepared  to  say 
that  there  was  no  evidence  tending  to  establish  his  guilt.  Section  853  of  the 
Criminal  Code  of  Practice  provides  that  judgments  in  misdemeanor  cases 
shall  be  reversed  only  for  errors  of  law  apparent  on  the  record  to  the  preju- 
dice of  appellant. 

Judgment  affirmed.  _«. 

BBAY,  &c.  V.  BLLISON. 

(Filed  November  28. 1004— Not  to  be  reported. ) 

Mortgage— Homestead— Construction  of  writing— Use  of  singular  pronoun 
"I"  and  "my"— Appellants,  Frank  Bray  and  wife,  Belle  Bray,  for  the  pur- 
pose of  indemnifying  appellee  Ellison  as  surety  on  a  note  for  1860.60  owing 
by  Frank  Bray,  executed  to  him  the  following  writing,  viz. :  "To  make  a 
lien  and  secure  Wm.  Ellison  as  surety  on  a  note  executed  of  even  date 
hereof  for  the  sum  of  $860.60,  payable  to  Jeb  Parks,  I  doth  hereby  agree  and 
doth  agree  to  give  unto  the  said  Wm.  Ellison  a  mortgage  lien  upon  my 
home  place,  where  I  now  live,  and  known  as  a  part  of  the  James  Perkins 
farm.  To  have  and  to  hold  the  said  property  to  secure  the  said  Ellison  from 
all  harm  and  liability  as  surety  upon  said  note.  To  be  void  upon  the  fol- 
lowing conditions,  to  wit:  That  if  the  said  Frank  Bray,  maker  and  prin- 
cipal of  said  note,  pays,  or  causes  said  note  to  be  paid,  at  or  before  maturity 
in  full,  then  this  instrument  is  null  and  void,  otherwise  to  be  and  remain 

in  full  force  and  effect.    January  1,  1001. 

"FRANK  BRAY, 

"MRS.  BELLE  BRAY." 

Held— That  said  writing  is  a  mortgage,  and  by  the  use  of  the  singular  pro- 
nouns "I"  and  "my"  therein  the  appellants  intended  to,  and  did,  create  a 
lien  on  the  tract  of  land  on  which  they  then  resided,  as  indemnity  to  appel- 
lee Ellison  to  secure  him  from  loss  as  surety  for  appellant,  Frank  Bray,  al- 
though said  land  was  the  homestead  of  appellants,  and  worth  less  than  $1,000. 

K.  D.  Perkins  and  L.  L.  Peace  for  appellants. 

Sharpe  &  Slier  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  9(  the  court  by  Judge  Settle, 
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Thia  action  was  Instituted  by  the  Eaat  Tennessee  Goal  Go.  against  the  ap- 
pellant, Frank  Bray,  bnt  we  aze  unable  to  asoertain  the  purpose  thereof,  as 
neither  the  original  petition,  answer  nor  other  pleading  as  between  the  parties 
named  appears  In  the  reoord.  It  does,  however,  contain  a  petition  for  and 
on  behalf  of  the  appellee,  William  Ellison,  in  which  he  asked  to  be  made  a 
party  to  the  action,  which  reqaest  was  granted,  and  an  order  to  that  effect 
entered. 

It  was  averred  in  the  petition  of  appellee  that  on  Janaary  1,  1901,  the  ap- 
pellant, Frank  Bray,  as  princiiial,  and  appellee,  as  his  surety,  executed  to 
one  Jeb  Parks  their  promissory  note,  whereby  they  promised  on  a  oertiain 
day  named  therein  to  pay  him  $809.60,  and  that  to  indemnify  appellee 
against  loss  as  such  surety  the  appellant,  Frank  Bray,  together  with  his 
wifo,  the  appellant,  Belle  Bray,  at  the  time  of  giving  the  note,  executed  to 
him  a  mortgage  upon  a  tract  of  laud  containing  eleven  acres  lying  in  Whit- 
ley county f  referred  to  therein  as  *'my  home  plaoe  and  known  as  a  part  of 
the  James  Perkins  farm,"  and  more  particularly  described  in  an  amended 
petition  by  metes  and  bounds,  courses  and  distances.  After  it  was  acknowl. 
edged  by  appellants,  the  mortgage  was  duly  recorded  in  the  office  of  the 
clerk  of  the  Whitley  Gounty  Gourt. 

The  petition  contains  the  further  averments  that  the  note  was  paid  to 
Parks  by  appellee  after  its  maturity,  and  that  by  reason  thereof  he  was  en- 
titled to  the  enforcement  of  the  lien  given  by  the  mortgage  to  reimburse 
him  for  the  loss  sustained,  and  the  prayer  of  the  petition  asked  its  enforce- 
ment and  the  sale  of  the  land  for  that  purpose.    The  appellants,  Bray  and 
wife,  filed  answer,  in  which  was  denied  that  appellee  had  a  lien  upon  the 
land,  but  it  contained  no  denial  of  the  execution  of  the  mortgage  of  in- 
demnity to  appellee  as  surety  for  the  husband,  nor  did  it  deny  that  the  wife 
was  a  party  thereto,  or  that  she  was  bound  thereby.    It  is  not  even  affirma- 
tively averred  in  the  answer  that  appellants  are  entitled  to  the  land  em- 
braced in  the  mortgage  as  a  homestead,  but  only  averred  that  they  are  bus- 
band  and  wife,  and  sustained  that  relation  to  each  other  at  the  time  of  the 
execution  of  the  mortgage ;  that  they  were  then  and  are  now  bona  fide  house- 
keepers with  a  family  of  four  children,  and  were  then  and  are  now  occupy- 
ing the  land  as  a  homestead,  and  that  it  is  worth  leas  than  fl.OOO.    The 
lower  court  gave  appellee  a  personal  judgment  against  the  appellant,  Frank 
Bray,  for  the  amount  of  the  note,  held  that  the  mortgage  gave  him  a  lien 
upon  the  land  to  indemnify  him  against  loss  as  surety  in  the  note  executed 
to  Parks,  and  adjudged  the  sale  thereof  for  the  payment  to  him  of  the  face 
of  the  note,  with  interest  and  costs.    It  is  contended  by  counsel  for  appel- 
lants that  the  writing  executed  by  them  to  appellee  is  not  a  mortgage,  but 
only  a  promise  to  give  him  a  mortgage;  and  further,  that  as  the  wife's  name 
does  not  appear  in  the  body  of  the  writing,  it  is  not  to  be  treated  as  her  act 
and  deed,  but  only  that  of  her  hueband.    The  writing  in  question  is  as  follows: 
"To  make  a  lien  and  secure  William  Ellison  as  surety  on  a  note  executed 
of  even  date  hereof  for  the  sum  of  9889.60,  payable  to  Jeb  Parks,  I  doth 
hereby  agree,  and  doth  agree  to  give  unto  the  said  William  Ellison  a  mort- 
gage lien  upon  my  home  place,  where  I  now  live,  and  known  as  a  part  of  the 
James  Perkins  farm.    To  have  and  to  hold  the  said  property  to  secure  the 
said  Ellison  from  all  barm  and  liability  as  surety  upon  said  nota    To  bo 
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▼old  upon  the  followlo^  oondltlons,  to  wit :  That  if  the  said  Frank  Bray, 
maker  and  principal  of  said  note,  pays,  or  causes  said  note  to  be  paid,  at  or 
before  maturity  in  full,  then  this  instrument  is  null  and  void,  otherwise  to 
be  and  remain  in  full  force  and  effect.    January  1,  1901. 

"FBANK  BRAT. 

<*MBS.  BELLE  BBAY." 

Though  awkwardly  expressed,  it  is  clear  that  the  above  instrument  is  a 
mortgage,  and  was  intended  by  the  parties  to  be  so  understood.  Its  Ian' 
ffuage  excludes  any  other  meaning.  If  it  had  been  intended  as  a  mere 
undertaking  upon  the  part  of  appellants  to  give  appellee  a  mortgage  at  some 
future  time,  it  doubtless  would  have  said  so  in  terms,  and  fixed  the  date  for 
the  execution  of  the  mortgage. 

No  reason  appears  from  the  writing  or  postponing  the  giving  of  the  mort- 
gage. The  note  is  of  the  same  date  as  the  writing,  the  wife  was  present,  or 
In  reach,  and  It  is  but  fair  to  presume  that  the  appellee  was  enough  of  a 
business  man  to  know  that  to  afford  him  indemnity  and  guard  against  pes* 
Bible  attacks  from  those  to  whom  the  appellant,  Frank  Bray,  might  be  in- 
debted, it  was  necessary  that  the  mortgage  be  executed  simultaneously  with 
the  note,  and  that  it  was  so  executed  is  to  be  Inferred  from  the  fact  that  it 
bears  the  same  date  as  the  note,  and  the  further  fact  that  it  was  acknowl- 
edged by  appellants  on  the  same  day  before  the  notary  public  as  shown  by 
his  certificate.  Besides,  the  language  of  the  writing  shows  that  the  purpose 
of  the  appellants  was  "to  make  a  lien  and  secure  William  Ellison  as  surety 
on  a  note  of  even  date  hereof  for  the  sum  of  $869.60,  payable  to  Jeb  Parks, 
etc."  The  words  imm*ediately  following,  '*!  doth  hereby  agree  and  doth 
a(rree  to  give  unto  the  said  William  Ellison  a  mortgage  lien,"  etc.,  were  in- 
tended to  have,  and  do  have,  the  same  meaning  as  "I  hereby  give. "  The  lan- 
guage subsequently  employed  is,  we  think,  sufiScient  to  remove  all  doubt, 
for  "to  have  and  to  hold  said  property  to  secure  William  Ellison  from  all 
barm  and  liability  as  surety  upon  said  note"  can  have  no  other  meaning 
than  that  the  land  was  then  and  there  conveyed,  or  pledged,  to  indemnify 
blm  against  loss. 

Additional  proof  that  the  instrument  is  in  fact  a  mortgage  is  furnished 
by  its  closing  provisions,  for  they  tell  us  in  unambiguous  language  "that  if 
the  said  Frank  Bray,  maker  and  principal  of  said  note,  pays  or  causes  said 
note  to  be  paid  at  or  before  maturity,  in  full,  then  this  instrument  is  null 
and  void,  otherwise  to  be  and  remain  in  full  force  and  effect."  The  re- 
maining contention  of  appellants  presents  a  more  serious  question,  but  one 
which  we  think  has  been  fully  settled  by  a  former  decision  of  this  court. 
Does  the  mortgage  sought  to  be  enforced  in  this  case  embrace  the  homestead 
exemption  in  the  land? 

In  Hays,  Adm'rv.  Froman^  Ac,  108  Ky.,  860,  the  question  we  are  now  con- 
sidering was  raised  in  regard  to  a  mortgage,  the  language  of  which  was 
Tery  much  like  that  of  the  one  here  involved.    It  was  as  follows : 

*'I  hereby  mortgage  to  B.  E.  Froman  a  tract  of  land  lying  on  the  tolling 
Fork  and  Salt  rivers,  in  Hardin  county,  Kentucky,  and  bounded  as  follows : 
Beginning  at  and  running  J.  G.  Brashear's  line;  thence  with  same  to  B.  E. 
Froman's  line;  thence  with  same  to  J.  A.  Froman's  line;  thence  with  same 
to  Rolling  Fork  river;  thence  with  same  and  Salt  river  to  the  beginning, 
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ooDtaining  100  acres,  being  the  land  on  which  I  now  reside,  to  aeonxe  him 

In  the  payment  of  one  note  for  the  sum  of  $1,400,  payable  five  years  after 

date,  with  6  per  cent.  Interest  from  date,  to  be  i»ald  annually.    Given  under 

my  hand  this  6th  of  February,  1891. 

**JEREMIAH  FROMAN. 

'^MATILDA  E.  FBOMAN." 

Froman  and  wife  lived  upon  the  land  when  the  mortgage  was  gWen  and 
he  was  a  bona  fide  housekeeper.  In  passing  upon  the  question  whether  the 
above  mortgage  embraced  the  homestead  exemption  In  the  land,  the  ooart 
said:  "If  the  Instrument  purports  to  oonvey  the  entire  estate  and  the  wife 
Is  a  par<7  grantor  to  It,  then  It  operates  as  a  waiver  of  the  homestead  exemp- 
tion In  the  land  which  It  purports  to  convey.  .  *  *  *  The  Instrument 
under  consideration  is  as  much  that  of  the  wife  as  It  Is  of  the  husband.  She 
says,  as  also  does  the  husband,  'I  hereby  mortgage  to  B.  E.  Froman  a  tract 
of  land,'  etc.  In  the  closing  part  of  the  Instrument  she  says:  'Given  under 
my  hand  this  6th  of  February,  1891.'  The  wife  Is  as  much  a  grantor  In  the 
Instrument  as  Is  the  husband.  The  language  of  the  mortgage  Is  of  that  Im- 
port. If  It  was  a  grant  from  the  husband  alone.  It  would  not  have  recited 
to  secure  the  payment  of  'one  note,'  but  would  have  said  'my  note.'  It  de- 
scribed the  land  as  'the  land  on  which  I  now  reside.'  She  resided  upon  the 
land  just  the  same  as  did  the  husband.  *  *  •  We  are  of  the  opinion  that 
the  language  In  the  mortgage  conveys  the  entire  Interest  in  the  land  which 
embraces  the  homestead  exemption;  hence  the  homestead  exemption  is 
waived  thereby." 

When  we  turn  to  the  mortgage  In  this  case  we  find  that  It,  too.  Is  as  much 
the  act  of  the  wife  as  It  Is  of  the  husband.  The  singular  pronouns  "I"  and 
"my"  are  used  throughout  the  Instrument,  Instead  of  the  plural  "we,"  or 
"our,"  and  refer  to  and  Include  the  wife  as  they  do  the  husband.  The  In- 
strument says:  "To  make  a  lien  and  secure  William  Ellison  as  surety  on  a 
note,  etc.,  I  doth  hereby  agree,  etc.,  to  give  him  a  mortgage  Hen  upon  my 
home  place  where  I  now  live,"  etc.  Here  the  word  "my"  means  the  wife  ae 
much  as  the  husband,  for  she  also  lived  on  the  land.  In  fact  a  comparison 
of  this  mortgage  with  that  In  Hays,  Adm'r  v.  Froman,  supra,  will  show  a 
striking  resemblance  between  them. 

In  announcing  the  rules  for  the  construction  of  statutes  and  legal  tenns, 
Kentucky  Statutes,  section  467,  declares  that  "a  word  Importing  the  single 
number  only  may  extend  and  be  applied  to  several  persons  or  things,  as  weU 
as  to  one  person  or  thing,  and  a  word  Importing  the  plural  number  may  ex- 
tend and  be  applied  to  one  person  or  thing  as  well  as  to  several  persons  or 
things.  A  word  Importing  the  masculine  gender  only  may  extend  and  he 
applied  to  feminine  as  well  as  masculine."    *    *    * 

There  Is  no  apparent  reason  why  these  rules  should  not  apply  In  this  case. 
In  addition  It  may  be  said  that  there  is  nothing  In  the  language  of  the  In- 
strument under  consideration  which  would  exclude  the  wife  any  more  than 
the  husband  as  a  grantor,  and  if  the  rule  of  construction  adopted  in  Hay^i 
Adm'r  V.  Froman,  eupra,  Is  sound,  It  Is  manifest  that  this  Instrument  most, 
as  in  that  case,  be  treated  as  a  joint  conveyance  from  the  husband  and  wife, 
and  If  so,  It  embraces  the  homestead  exemption  In  the  land.  We  also  flod 
that  the  foregoing  rule  of  construction  has  been  applied  In  numerous  essei 
to  notes  and  other  obligations,  signed  by  two  or  more  partiefl,  In  which  thQ 
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ringalar  prODonn  ''I"  was  used  In  the  body  of  the  iostniment.  Instead  of 
the  plural  "we.''    (Harrow  T.  Dugan,  6  Dana,  841;  Hemenway  ▼.  Stone, 
7  Mass.,  67.) 
For  the  foregoing  reasons  the  judgment  Is  affirmed. 


COX  Y.  HIQGINBOTHAM'S  ADM'B. 

(Filed  November  84,  1904— Not  to  be  reported. ) 

Life  insnranoe—AdTanaements— Assignment  of  policy— Death  of  insnred— 
Reimbursement— Where  an  insurance  policy  was  assigned  to  appellee's  in- 
testate by  the  insured  and  his  wife,  who  was  the  beneficiary  named  in  the 
policy,  to  reimburse  him  for  adyanoements  made  on  the  faith  that  he  was 
thus  secured,  where  there  is  included  a  premium  of  $471  paid  by  intestate 
for  the  insured  on  a  separate  policy  payable  to  his  children,  which  appellant, 
In  writing,  directed  him  to  i>ay,  said  sum  should  be  charged  to  appellant  for 
the  reason  that  she  directed  Intestate  to  pay  it  and  promised  to  reimburse 
blm  out  of  her  part,  but  she  ought  to  receive  this  amount  back  out  of  the 
policies  payable  to  the  children. 

John  T.  Hays  for  appellant. 

J.  W.  Aloom  and  Walker  Sb  Johnston  for  appellee. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  th^  court  by  Judge  Nunn. 

In  the  year  1889  the  appellant,  who  was  then  Mary  C.  Johnson,  instituted 
this  action  against  John  M.  Higginbotham,  by  which  she  sought  to  recover 
from  him  her  alleged  iiortions  of  four  insurance  policies  which  had  been 
Issued  on  the  life  of  her  former  husband,  M.  W.  Johnson,  which  had  been 
collected,  as  she  alleged,  by  Higginbotham  by  authority  from  her  and  had 
never  been  paid  over  to  her.  Two  of  the  policies  were  issued  by  the  Mutual 
Xilfe  Insurance  Co.,  of  Michigan,  one  for  $2,600,  payable  to  the  appellant 
and  the  children  of  the  assured,  the  other  for  $7,600,  payable  to  the  appel- 
lant alone.  One  of  the  policies  was  in  the  Mutual  Life  Insurance  Co.  of 
New  York  for  $10,000,  which  she  alleged  was  payable  to  her.  The  other  on® 
in  the  ^tna  Life  Insurance  Co.  for  $6,000,  payable  to  appellant  and  the  chil- 
dren of  the  assured. 

Appellant  afterwards,  by  an  order  of  court,  dismissed  without  prejudice 
flo  much  of  her  action  as  sought  a  recovery  for  money  collected  on  the  policy 
In  the  Mutual  Life  Insurance  Co.  of  New  York  and  the  iEtna  Life  Insur- 
ance Co.  Higginbotham  answered,  and  it  was  agreed  between  the  parties 
that  the  action  should  be  continued  from  time  to  time  to  await  the  result  of 
litigation  in  Louisville,  Ky. ,  with  reference  to  some  of  the  insurance  pol- 
icies on  the  life  of  M.  W.  Johnson,  deceased.  In  the  meantime  Higgin- 
botham died,  and  the  action  was  revived  against  the  appellee  as  administra- 
tor.  The  pleadings  were  completed,  which  resulted  in  an  agreement  that 
Higginbotham  had  collected  on  the  first-named  $2,600  policy  the  sum  of 
$065.90  as  appellant's  portion  thereof,  and  that  he  collected,  in  the  way  of  a 
compromise  with  the  insurance  company,  $8,376,  which  belonged  to  appel- 
lant on  the  $7,600  policy.  Appellee  alleged  that  she  had  been  paid  the  full 
amount  thereof.  A  statement  of  the  account  against  her  was  filed,  the 
^eater  portion  of  whioh  she  denied,  und  especially  $2,480.80  thereof,  which 
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the  alleged  was  an  aoconnt  due  her  hasband  and  made  by  him  during  bis 
lifetime,  and  that  she  was  not  responsible  therefor.  On  the  trial  of  the  oaee 
the  evidence  on  this  claim  was  objected  to.  The  oonrt  overraled  the  objec- 
tions, and  permitted  the  eyidenoe  to  be  heard,  to  which  the  plaintiff  ex- 
cepted. The  Jury  returned  a  verdict  in  favor  of  appellant  for  the  SDin  of 
190.90,  with  interest  from  the  88d  of  November,  1896,  and  the  Judgment  of 
the  court  was  rendered  accordingly,  from  which  Judgment  appellant  hai 
appealed. 

The  only  question  necessary  to  be  determined  is  whether  or  not  the  lower 
court  properly  permitted  the  appellee  to  be  credited  with  12,496.80,  tbe 
amount  of  Higginbotham*s  claim  against  M.  W.  Johnson,  the  husband  of 
appellant.  It  appears  that  J.  M.  Hlgginbotham  became  the  surety  of  M.  W. 
Johnson  on  his  bond  to  the  Michigan  Mutual  Life  Insurance  Go.  for  tbe 
faithful  performance  by  Johnson  of  the  duties  as  agent  of  the  oompany,  but 
before  he  became  so  bound,  or  agreed  to  become  so  bound,  as  surety  it  was 
mutually  agreed  between  him,  M.  W.  Johnson  and  Mary  G.  Johnson  tbat 
in  consideration  of  his  becoming  bound  as  such  surety  and  as  indemni^  as 
against  his  liability  by  reason  thereof  and  as  security  to  him  for  any  money 
which  he  might  thereafter  advance  to  or  fbr  the  benefit  of  Johnson,  either 
for  the  purpose  of  enabling  him  to  successfully  carry  on  and  perform  his 
duties  as  agent  or  for  the  purpose  of  paying  any  premiums  on  any  policies 
he  might  hold  in  this  company  or  other  life  insurance  companies  or  otber 
indebtedness  which  Johnson  then  or  might  ^thereafter  owe  him,  they,  M.  W. 
Johnson  and  Mary  G.  Johnson,  agreed  to  procure  and  oause  to  be  issued  by 
this  company  a  policy  of  |7,600  on  the  life  of  M.  W.  Johnson,  and  payable 
to  Mary  G.  Johnson  at  his  death,  and  that  upon  the  issual  of  the  polioy 
they  would  transfer  and  assign  the  same  to  Higginbotham,  the  proceeds  to 
be  collected  by  him  on  the  death  of  Johnson,  and  out  of  such  proceeds  be 
was  to  fully  reimburse  and  indemnify  himself  against  all  such  liabilities 
and  debts >s  aforesaid,  the  surplus,  if  any,  to  be  paid  over  to  her,  appeUant, 
Mary  G.  Johnson.  After  the  policy  was  obtained  in  accordance  with  tbe 
agreement,  and  on  the  6th  of  April,  1895,  the  appellant  and  her  husband,  did 
assign  and  transfer  the  policy  to  Higginbotham,  but  in  the  wording  of  tbe 
assignment  it  only  indemnified  Higginbotham  to  the  extent  of  indebtedness 
already  created.  Upon  the  discovery  of  the  error  in  this  assignment,  and 
after  the  18,486.80  debt  had  been  created,  the  appellant  and  her  husband,  on 
the  6th  of  October,  1896,  made  another  transfer  and  assignment  of  tbat 
polioy  to  Higginbotham  which  did  indemnify  and  secure  him  for  the  wbole 
of  his  debt,  which  was  created  by  advancements  made  by  Hlgginbotbam 
upon  the  faith  that  he  was  secured  in  this  policy  by  the  terms  of  their  agree- 
ment. Appellant  says  that  this  last  assignment  was  obtained  from  her  by 
fraud,  but  the  proof  fails  to  sustain  her  allegations.  It  apiiears  from  tbe 
proof  in  this  case,  without  any  contradiction,  that  in  this  claim  of  $8,486.80, 
charged  against  appellant,  is  included  a  premium  of  $471  on  a  $80,000  policy 
on  the  life  of  M.  W.  Johnson,  payable  to  the  childzen.  While  this  amonnt 
should  be  charged  to  her  In  the  account  of  Higginbotham  for  the  reason 
that  she  directed  him  in  writing  to  pay  It  and  promised  to  reimburse  bim 
out  of  her  part,  she  ought  to  receive  this  amount  back  out  of  the  policies 
payable  to  the  children,  if  it  has  not  already  been  done. 

Wherefore,  the  Judgment  of  the  lower  court  is  affirmed, 
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« 

Collateral— Assignment  of  insurance  policy— Where  the  owner  of  a  life  in- 
surance policy  gave  his  note  to  N.  for  |260  borrowed  money,  and  assigned 
and  delivered  to  him  his  policy  as  collateral  and  N.  subsequently  assigned 
the  note  and  policy  to  C  in  an  action  by  the  administrator  of  the  insured 
for  the  policy,  in  the  absenoe  of  an  averment  of  insolvency  on  the  part  of 
the  defendant  or  that  the  plaintiff  would  be  in  danger  of  loss  from  permit- 
ting him  to  collect  the  policy,  defendant  was  entitled  to  hold  possession  of 
the  collateral  until  his  debt  was  paid.  / 

W.  B.  Stanfleld  for  appellants. 

W.  J.  Webb  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  action  was  instituted  by  the  appellee,  J.  N.  Harris,  as  administrator 
of  B.  L.  Hayden,  deceased,  against  the  appellants,  Ed.  Cash  and  Marshall 
Neely,  for  the  possession  of  a  policy  of  insurance  issued  during  his  lifetime  to 
R.  Li.  Hayden,  by  the  Pennsylvania  Mutual  Life  Insurance  Co.  for  $500,  which 
tbe  petition  alleges  the  defendants  were  in  the  wrongful  possession  of  and 
'Which  they  had   refund   to  surrender  to  the  administrator  upon   demand. 
The  defendants  for  answer  admitted  that  at  the  death  of  B.  L.  Hayden  h& 
vras  the  owner  of  the  policy  for  1500  sued  for;  and  that  it  was  in  the  posses- 
sion of  the  defendant.  Cash ;  but  denied  that  the  plaintiff,  as  administrator, 
WAS  entitled  to -the  possession  of  the  policy  for  the  reason  that  B.  L.  Hay- 
den, during  his  lifetime,  had  transferred,  assigned  and  delivered  the  policy 
sued  for  to  the  defendant,  Neely,  as  collateral  to  secure  the  payment  of  his. 
promissory  note  to  Neely  for  1260,  which  was  executed  simultaneously  with 
tlie  transfer  of  the  policy;   and  that  subsequently  thereto  Neely  had,  for  a. 
valuable  ooneideratlon,  assigned  and  delivered  the  note  executed  to  him  by' 
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Hayden,  and  the  policy  of  insuranoe  hypothecated  with  him  aE  collateral  to 
the  defendant,  Cash,  without  reconree;  that  the  note  had  never  heen  paid, 
and  averred  that  he  was  entitled  to  the  possession  of  the  policy  and  to  col- 
lect it  from  the  insurance  company  and  to  retain  enough  of  the  proceeds  eo 
collected  to  extinguish  the  note  of  Hayden  held  by  him.  A  general  de- 
murrer was  sustained  to  the  answer,  and  defendants  declining  to  plead 
further,  the  petition  was  taken  for  confessed  against  the  defendants,  and  a 
judgment  entered  giving  the  plaintiff  possession  of  the  policy,  and  defeod- 
4int8  have  appealed. 

As  no  opinion  accompanied  the  judgment  of  the  trial  court,  we  are  aome- 
^hat  at  a  loss  to  know  upon  what  theory  the  demurrer  was  sustained.  In 
the  absence  of  any  averment  of  insolvency  on  the  part  of  the  defendant,  or 
that  the  plaintiff  would  be  in  danger  of  loss  from  permitting  him  to  collect 
the  policy,  defendant  was  entitled  to  hold  possession  of  his  collateral  until 
the  debt  was  paid.  (Tiedman  on  Commercial  Paper,  804;  Jones  on  Pledgee, 
section  1:  18  A.  &  E.  En.  of  Law  (iRt.),  655i  Pollock's  Adm*r  v.  Smith,  21 
Ky.  Law  Rep.,  1227.) 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded,  with 
instrucMons  to  overrule  the  demurrer  and  for  other  proceedings  coDglstent 
with  this  opinion. 

CRABTREE,  BY,  &c.  v.  DAWSON. 

(Filed  November  29,  1904. ) 

Appellee  was  having  a  dance  in  the  third  story  of  his  premises,  when  one 
Noble  Intruded  in  a  drunken  condition,  and  when  taken  down  by  appellee 
threatened  to  '*fiz  him,*'  and  as  appellee  got  back  up  stairs  some  one  called 
out  that  Noble  was  getting  some  bricks.  Appellee  got  hold  of  an  old  muFket 
to  protect  himself  and  company.  At  this  time  appellant  Grabtree,  who  was 
a  guest  at  the  dance,  came  hurriedly  up  the  stairway,  which  was  dlml; 
lighted,  and  appellee  thinking  he  was  Noble,  called  to  him  to  stop,  but  Crab- 
tree,  not  hearing,  him  came  on,  and  on  reaching  the  landing  was  struck  by 
appellee  with  the  musket  and  knocked  down  the  stairs  injuring  him  severely, 
and  brought  this  oction  for  assault  and  battery.  On  the  trial  the  jury  found 
for  the  defendant,  and  the  plaintiff  has  appealed.    Held — 

1.  Consequential  injury  —  Intention  —  Lawful  act  —  Negligence  —  No 
one  is  liable,  civilly  or  criminally,  for  an  unintentional  consequential  in- 
jury which  resulted  from  a  lawful  act  where  neither  negligence  nor  foUj 
can  be  imputed  to  blm.  In  other  words,  the  foundation  of  defendant's  lia- 
bility in  all  such  cases  is  negligence,  or  the  failure  on  his  part  to  exercise 
that  degree  of  care  to  avoid  making  a  mistake  whidi  an  ordinarily  prudeDt 
man  would  exercise  under  the  same  ur  siuiilar  circumstances. 

2.  Instructions  —  Degree  of  care  —  Reckless  striking  — -  Damages  — The 
jury  should  have  been  instructed  that  if  defendant  at  the  time  be  struck 
plaintiff  believed,  and  had  reasonable  grounds  to  believe,  that  he  was 
Ollle  Noble,  and  further  believed  that  it  was  necei»sary  in  the  exercise 
of  a  reasonable  judgment  to  strike  Noble  in  order  to  defend  himself 
from  a  threatened  attack  about  to  be  made  upon  him  by  Noble,  and  that  he 
used  no  more  force  than  was  necessary,  or  appeared  to  him  to  be  necessarr, 
for  this  purpose,  then  he  is  excused  on  the  ground  of  self- defense  and  ap- 
par»*at  necessity.  But  it  was  the  duty  of  defendant  to  have  exercised  the 
highest  degree  of  care  practicable  under  the  circumstances  to  have  ascer- 
talr«jd  whether  the  person  he  was  about  to  strike  was  in  fact  the  one  whom 
he  believed  him  to  be,  and  fi*om  whom  he  apprehended  danger   to  him^If 
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■and  if  be  recklessly  and  wantonly  struok  plaintiff,  the  plaintiff  was  entitled 
to  exemplary  as  well  as  compensatory  damages. 

8.  Same— An  instruction  which  specifically  calls  the  intention  of  the 
jury  in  detail  to  the  facts  testified  t>o  by  the  defendant,  and  relied  on  to 
excuse  his  conduct,  is  objectionable,  and  has  frequently  been  condemned  by 
this  court. 

J.  D.  Atohipon  and  L.  P.  Tanner  for  appellants. 

Wilfred  Garrico  and  Lavega  Clements  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

p  This  action  for  assault  and  battery  instituted  by  appellant,  Roy  Crabtree, 
against  the  appellee,  John  T.  Dawson,  grew  out  of  the  following  facts:  Ap- 
pellee Dawson  owns  a  three  story  building  on  the  comer  of  Main  and 
Locust  streets  in  Owensboro,  Ky.  The  room  on  the  first  floor  is  used  as  a 
business  house.  The  second  floor  is  divided  by  a  partition,  the  room  on  one 
aide  being  used  for  private  entertainments.  The  third  floor  is  a  large  hall 
which  was  rented  by  appellee  for  dancing  and  public  entertainments.  The 
following  diagram  of  the  second  floor  will  give  a  fair  understanding  of  the 
location  of  the  parties  and  place  at  the  time  of  the  assault:  (See  plat  on  ao- 
-companying  page. ) 

A.  is  Dawson  at  the  head  of  the  stairs  when  he  struck  Crabtree.  The  red 
mark  is  the  stairway  leading  from  the  store  to  the  landing  of  the  second 
floor.  B.  is  a  door  entering  the  storeroom  from  the  landing,  which  Is  about 
aiz  feet  wide  and  which  Dawson  opened  to  get  the  musket  with  which  he 
struck  appellant.  C.  is  a  door  opening  into  the  entertainment  hall  on  the 
second  floor.  D.  D.  are  two  windows  looking  from  the  second  floor  to  the 
third  floor.  E.  is  a  storeroom  on  the  second  floor,  and  F.  is  the  hall  on  the 
«eoond  floor.  On  the  night  on  which  this  accident  occurred  Dawson  had 
rented  the  large  hall  in  the  third  story  to  Philip  Dorn  and  Ed.  Riney  to 
give  what  was  known  as  a  "pay  dance*'  for  the  beneflt  of  the  young  people 
of  the  city.  On  the  same  night  the  daughter  of  appellee  and  a  number  of 
friends  were  giving  a  social  entertainment  in  the  small  hall  on  the  second 
floor.  While  these  two  entertainments  were  in  progress  one  Noble,  while 
Incozicated,  gained  admittance  to  the  hall  on  the  third  floor,  without  hav- 
ing paid  the  customary  charge  for  admittance.  Riney,  one  of  the  lessors, 
approached  him.  and  insisted  that  he  should  either  pay  or  leave  the  hall. 
He  at  first  refused,  but  finally  Riney  succeeded  in  enticing  him  out  of  the 
room  into  the  hall,  and  then  cloging  the  door,  leaving  Noble  on  the  outside. 
He  became  disorderly,  thereby  attracting  the  attention  of  Dawson,  who  ap- 
proached him.  Dawson's  version  of  what  took  place  after  this  is  as  follows: 
** Noble  remarked  that  he  was  going  back  and  clean  out  the  whole  thing, 
and -I  said:  'No,  you  won't,  friend.'  He  replied:  *I  am  doing  no  harm.'  I 
told  him  he  must  go  down  stairs.  He  said  he  would  not.  I  replied,  'you 
will,' and  took  hold  of  him.  He  went  down.  I  may  have  shoved  him  a 
little.  He  stopped  In  front  of  the  door  of  the  hall  on  the  second  floor,  where 
he  tried  to  go  in.  I  pushed  him  by  and  got  dowji  to  the  platform  on  the 
flrst  floor,  where  he  sat  down ;  he  then  got  up  and  said :  'If  you  will  come 
•down  here,  I  will  fix  it  with  you.'    I  replied:-  'I  don't  want  to  bother  with 
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you.'  This  platform  goes  into  mj  storeroom.  And  when  I  got  up  to  tfar 
head  of  the  steps  somebody  remarked:  'He  is  fretting  some  bricks.*  I 
stepped  into  the  door  and  got  an  old  musket;  just  then  Crabtree  came  nin- 
Ding  rapidly  up  the  steps  from  the  store  below.  I  believed  it  was  Noble  re- 
turning to  attack  me,  and  cnlled  out  to  him  'don't  oome  up  here,'  but  he- 
paid  no  attention  to  me;  and  when  he  got  up  within  striking  distance,  sup- 
posing it  was  Noble,  I  struck  him  with  the  butt  of  the  musket,  when  I  dis- 
covered that  I  had  made  a  mistake  and  hit  the  wrong  man." 

It  is  also  shown  that  the  hall  at  this  point  was  tiomewhat  dimly  lighted, 
and  that  after  appellee  discovered  his  mistake  he  took  appellant  to  a  drug 
store,  had  his  wounds  dressed  by  a  physician,  and  sent  him  home  in  a  car- 
riage; and  that  he  went  the  next  day  to  express  his  regret  at  the  occurrence, 
and  offered  to  pay  his  doctor's  bill,  for  loss  of  time,  and  for  a  new  suit  of 
clothes,  the  one  worn  by  appellant  having  been  greatly  injured.    The  testi- 
mony for  plaintiff  is  to  the  effect  that  he  was  only  seventeen  years  old;  that 
he  was  on  hif*  way  as  a  guest  to  the  dance  being  given  in  the  hall  on  the 
third  floor;  that  whilst  he  heard  Dawson  tell  Noble  not  to  oome  back  at  the- 
time  he  pushed  him  out  of  the  store,  that  he  did  not  hear  any  one  call  to 
him  not  to  come  up;  that  as  a  result  of  the  blow  he  was  knocked  to  the 
bottom  of  the  steps,  and  sustained  serious  injuries.    The  jury  on  these  facts 
and  the  instructions  given  by  tbe  court  returned  a  verdict  for  the  defendant, 
and  plaintiff  has  appealed. 

The  main  ground  for  reversal  is  that  the  court  did  not  proper Iv  instruct 
the  jury.  As  the  question  is  a  somewhat  npvel  one,  we  deem  it  best  at  this 
point  to  insert  the  instructions  in  full.    They  are  as  follows: 

"1st.  The  court  instructs  the  jury  that  if  they  believe  from  the  evidenoe^ 
that  the  defendant  on  the day  of  November,  1908,  did  wrongfully,  will- 
fully, recklessly  or  unlawfully  assault,  beat,  bruise  or  wound  the  plaintiff, 
by  striking  him  violently  on  the  bend  with  the  butt  of  a  heavy  gun  or  mus- 
ket, thereby  indicting  dangerous  wound  on  his  head,  from  the  effect  of 
which  assault  and  wounding  the  plaintiff  suffered  physical  and  mental  pain 
and  anguish,  and  was  damaged  thereby,  they  should  find  for  the  plaintiff 
such  a  sum  of  money  as  will  reasonably  compensate  for  the  physical  and 
mental  pain  which  he  sustained  as  the  proximate  result  of  said  assault,  not 
exceeding  the  sum  of  16,000. 

"2d.  The  court  further  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  assault  of  the  defendant  on  the  plaintiff  was  willful  and 
reckless,  and  the  defendant  did  not  believe  or  have  reasonable  grounds  to^ 
believe  when  he  made  said  assault  that  the  person  he  ^as  assaulting  was 
OUie  Noble,  then  they  may  find  any  sum  as  punitive  damages  in  favor  of 
the  plaintiff,  provided,  however,  all  damages  they  may  find  for  the  plaintiff 
do  not  exceed  in  the  aggregate  the  sum  of  16,000. 

"3d.  The  court  further  instructs  the  jury  that  if  they  believe  frofh  the  evi- 
dence that  the  striking  of  the  plaintiff  by  the  defendant  as  set  out  in  tbe 
petition  was  unintentional,  and  they  further  believe  that  it  was  recklessly 
committed  by  the  defendant,  and  that  the  defendant  did  not  use  ordinary 
care  and  diligence,  considering  all  the  circumstances,  to  discover  who  tbe 
person  was  that  he  was  about  to  strike  before  he  struck,  then  the  law  is  for 
the  plaintiff,  and  the  jury  should  find  for  the  plaintiff;  and  If  they  find  for 
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%he  plaintiff,  the  measare  of  their  finding  shonld  be  snoh  gum  as  will  rea- 
-iionahly  compensate  the  plaintiff  for  the  physical  and  mental  pain  which  he 
-sustained  as  the  proximate  result  of  said  striking  or  assault,  not  exceeding 
the  sum  of  all  as  mentioned  in  instruction  No.  1. 

'*4th.  The  court  further  Instructs  the  jury  that  if  they  believe  from  the 
«Tidence  that  the  defendant  believed,  and  had  reasonable  ground  to  believe, 
that  the  person  whom  he  struck  was  Ollie  Noble,  and  said  Noble  had  been 
oil  the  premises  of  the  defendant  immediately  before  said  assault,  and  had 
been  ordered  to  leave  defendant's  premises,  and  had   threatened  to  return 
and  assault  the  defendant  or  his  guests,  and  the  defendant  believed,  and  had 
reasonable  grounds  to  believe,  that  when   the  plaintiff  was  coming  up  his 
«talrway  that  it  was  Ollie  Noble,  and  that  it  was  necessary  to  strike  the 
plaintiff  in  order  to  defend  himself  and  his  guests  from   the  threatened 
Attack  upon  him  and  his  guests,  and  the  defendant  used  due  caie  and  dill- 
^i^nce,  considering  all   the  circumstances  and  facts  surrounding  him,  and 
-his  connection  with   said  Noble,  immediately  before   said  time,  and  unin- 
tentionally struck  the  plaintiff,  mistaking  the  plaintiff  for  the  said  Noble, 
then  the  law  is  for  the  defendant,  and  the  jury  Fhould  so  find. 

•*5th.  The  court  further  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  at  the  time  the  defendant  assaulted  the  plaintiff  he  had  just 
previously  thereto  had  a  difficulty  with  one  Noble,  and  he  had  ordered  said 
Noble  to  leave  the  premises,  and  took  him   out  of  his  house,  and  that  said 
Noble  threatened  to  immediately  return  to  the  defendant's  house  and  threat- 
ened to  assault  the  defendant,  ond   Immediately  thereafter  he  did  see  the 
plaintiff  coming  up  the  defendant's  stairway  on  his  premises,  and  after  exer- 
Islng  due  care  to  ascertain  whether  or  not  it  was  Noble,  did  believe  the 
plaintiff  to  be  said  Noble,  and  defendant  was  in  the  exercise  of  reasonable 
•care  for  his  own  safety  and  piotection  of  his  property  and  guests,  and  in  his 
own   house,  and  was  also  reasonably  careful  and  exercised  due  care  to  dis- 
-XK)ver  whether  the  person   he  was  about  to  strike  or  assault  was,  or  not,  the 
said  Noble,  and  they  further  believe  that  before  striking  the  plaintiff  he 
ordered  the  plaintiff  to  leave  defendant's  premises',  and  the  plaintiff  did  not 
do  so,  or  offer  to  leave,  and  the  defendant  believed  at  the  time  he  struck 
'the  person  he  was  about  to  strike  Ollie  Nolsle;  that  he  was  then  in  danger 
*of  great  bodily  harm   or  death  at  the  hands  of  the  said  Noble,  and  that  It 
was  necessary  to  strike  him  in  order  to  protect  his  guests,  property,  family 
•or  himself,  from  the  threatened  assault,  and  he  had  used  no  more  force  than 
was  reasonably  necessary  to  protect  himself,  his  guests,  or  his  property, 
from  said  assault,  then  the  law  is  for  the  defendant,  and  the  jury  should  so 
ffind,  except  they  believe  from   the  evidence  that  the  defendant  used  more 
force  and  violence  In  striking  than  was  necessary  to  eject  the  i)erson  from 
his  premises,  if  he  believed  It  to  be  Ollie  Noble,  or  more  force  and  violence 
than  was  necessary  to  protect  his  property,  his  guests,  his  family  and  him- 
-melt  from  the  threatened  assault  of  said  Ollie  Noble. 

••6th.  The  court  further  instrricts  the  jury  that  if  they  believe  from  the 
-evidence  that  the  striking  of  the  plaintiff  by  the  defendant  was  unlnten- 
"tlonal,  and  that  the  defendant  was  intending  to  strike  one  Ollie  Noble,  and 
'that  the  defendant  would  not  have  struck  the  plaintiff  except  for  the  plaln- 
ctlff's  own  carelessness  and  negligence  In  coming  up  the  stairway  of  the  de* 
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fendant,  and  tbey  further  belieye  that  the  plaintiff's  own  carelesEnees  and 
negligence  contributed  to  and  bxought  about  the  damages  now  complained 
of,  then  the  law  is  for  the  defendant,  and  the  jury  should  so  find. 

"7th.  Due  care  as  used  in  the  foregoing  instructions  is  that  degree  of  oare 
that  a  prudent  man  would  exercise  under  the  same  or  similar  cironmstancei. 

'  *8th.  The  court  further  instructs  the  jury  that  if  they  belleTefrom  the  eri- 
dence  that  the  striking  of  the  plaintiff  by  Ihe  defendant  on  the  occasion 
mentioned  in  instruction  No.  1  was  willful  or  recklees,  or  that  the  de- 
fendant did  not  exercise  due  care  in  ascertaining  who  he  was  about  to  strike,, 
then  the  jury  can  not  consider  mitigating  circumstances  as  against  the 
actual  damage  that  the  plaintiff  sustained  by  such  striking,  but  can  only 
consider  the  mitigating  circumstances  and  the  justification,  if  any,  of  the 
defendant,  in  so  far  as  It  affects  the  punitive  damages  sought  to  be  recov> 
ered  in  this  action.'* 

Both  the  plaintiff  and  defendant  excepted  to  all  the  instructions  giyen  by 
the  court,  and  offered  instructions  oovezing  their  respeotlTe  Tiews  of  the 
law.    Those  offered  by  appellant  were  based  upon  the  theory  that  he  was  in . 
any  contingency,  under  the  admitted  facts  of  the  case,  entitled  to  com- 
pensatory damages  for  the  injuries  resulting  from  the  assault  and  battery 
made  upon  him  by  the  defendant.    On  the  other  hand,  those  offered  by  de- 
fendant are  based  upon  the  theory  that  if  he  believed,  and  bad  reasonable 
grounds  to  believe,  at  the  time  he  struck  plaintiff  that  it  was  Ollle  Noble 
whom  he  was  striking,  and  that  It  appeared  to  him  to  be  necessary  in  rider 
to  protect  himself  or  guests  from  a  threatened  assault  at  the  hands  of  Noble, 
he  was  excusable  on  the  grounds  of  apparent  necessity  and  self-defense. 
From  a  careful  examination  of  the  decisions  of  this  court  and  those  of  other 
jurisdictions,  we  feel  warranted  in  asserting  that  no  one  Is  liable,  civilly  or 
criminally,  for  an  unintentional  consequential  injury,  which  resulted  from 
a  lawful  act,  where  neither  negligence  nor  folly  can  be  Imputed  to  him; 
and  that  the  burden  of  proving  negligence  or  folly,  where  the  act  is  lawful, 
is  always  upon  the  plaintiff.    In  other  words,  that  the  foundation  of  defend- 
ant's liability  In  all  such  cases  is  negligence,  or  the  failure  on  his  part  to- 
exercise  that  degree  of  care  to  avoid  making  which  an  ordinarily  prudent  man 
would  exercise  under  the  same  or  similar  circumstances.    A  very  full  discus- 
sion of  this  class  of  oases  is  found  in  Morris  v.  Piatt,  32  Conn.,  84.    As  this  is 
the  oldest  and  best  considered  case  on  the  subject  to  which  our  attention  has- 
been  directed,  we  quote  from   it  liberally  as  follows :  *'An  accident  is  an 
event  or  occurrence  which  happens  unexpectedly,  from   the   uncontrollable- 
operations  of  natuie  alone,  and  without  human  agency,  as  when  a  bouse  is 
stricken  and  burned  by  lightning,  or  blown  down  by  tempest,  or  in  an  event 
zesultlng  undesignedly  and  unexpectedly  from  human  agency  alone,  or  from 
the  joint  operation  of  both;  and  a  classification  which  will  embrace  all  the^ 
cases  of  any  authority  may  easily  be  made.    In  the  first  class  are  all  those- 
which  are  Inevitable,  or  absolutely  unavoidable,  because  effected  or  influ- 
enced  by  the  uncontrollable  operations  of  nature;  in  the  second  class,  those 
which   result  from  human  agency  alone,  but  were  unavoidable  under  the^ 
circumstances;  and  in  the  third  class,  those  whioh  were  avoidable,  because 
the  act  was  not  called  for  by  any  duty  or  necessity,  and  the  injury  resulted 
from  the  want  of  that  extraordinary  care  which  the  law  reasonably  requited. 
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of  one  doing  SDch  lawful  act,  or  because  the  accident  was  the  result  ot 
aotaal  negligence  or  folly,  and  might  with  reasonable  care  adapted  to  the 
exigency  have  been  avoided.  Thus,  to  illustrate,  if  A.  burn  his  own  house, 
and  thereby  the  house  of  B.,  he  is  liable  to  B.  for  the  injury;  but  if  the 
hoaee  of  A.  is  burned  by  lightning,  and  thereby  the  house  of  B.  is  burned' 
A.  is  not  liable;  the  accident  belongs  to  the  first  class,  and  was  strictly  in- 
evitable and  absolutely  unavoidable.  And  if  A.  should  kindle  a  fire  in  a 
long  unused  flue  in  his  own  house,  which  has  become  cracked  without  his 
knowledge,  and  the  fire  should  communicate  through  the  crack  and  burn  his 
house,  and  thereby  the  house  of  B. ,  the  accident  would  be  unavoidable 
under  the  circumstances,  and  belong  to  the  seoond  class.  But  if  A.,  when 
he  kindled  the  fire  had  reason  to  suspect  that  the  flue  was  cracked,  and  did 
not  examine  it,  and  so  was  guilty  of  negligence,  or  know  that  it  was 
cracked  and  might  endanger  his  house  and  that  of  B.,  and  so  was  guilty  of 
folly,  be  would  be  liable  although  the  act  of  kindling  the  fire  was  a  lawful 
one,  and  he  did  not  expect  or  intend  that  the  fire  should  communicate." 

The  learned  writer  goes  on  to  say  further:  "The  foundation  of  that  lia- 
bility in  every  case  of  accident,  where  it  Is  the  result  of  human  agency,  un- 
influenced by  the  operations  of  nature,  and  the  act  ie  lawful,  is  really 
negligence.  This  is  true  of  collisions  between  vessels  on  the  water,  or 
horses  and  vehicles  and  persons  on  land.    *    *    * 

So  when  a  man  in  firing  at  a  mark  unintentionally  wounds  another,  the 
injury  is  direct,  and  the  form  of  action  is  trespass,  but  the  ground  of  lia- 
bility is  negligence  in  doing  an  unnecessary  and  avoidably  though  lawful 
act,  without  that  extraordinary  degree  of  care  which  the  law  demands  in 
such  circumstances,  and  which  would  have  prevented  the  accident.'^ 

In  Brown  v.  Kendall,  6  Gushing,  292,  which  was  an  action  of  assault  and 
battery,  the  defendant  accidentally  hit  the  plaintiff,  a  bystander,  while 
raising  a  stick  to  strike  and  jwrt  two  dogs  which  were  fighting.  Chief  Jus- 
tice Shaw,  in  his  opinion  in  that  case,  held  that  the  defendant  was  not 
liable,  unless  the  act  was  done  in  the  want  of  the  exercise  of  due  care 
adapted  to  the  exigencies  of  the  case,  and,  therefore,  such  want  of  due  care 
became  part  of  the  plaintiff's  case,  and  the  burden  of  proof  was  on  the 
plaintiff  to  establish  it.  In  Paxton  v.  Boyer,  67  111.,  181,  the  action  was  for 
an  assault  and  battery.  It  appeared  that  defendant  and  plaintiff's  brother 
were  in  a  conflict.  When  defendant  struck  plaintiff  with  a  knife,  supposing 
him  to  be  the  brother,  plaintiff  had,  in  fact,  given  no  provocation.  The 
jury  found  for  the  plain Ciff  and  assessed  his  damages.  The  court  instructed 
for  that  plaintiff  that  it  was  no  defense,  so  far  as  actual  damages  were  con- 
cerned, that  the  defendant  had  been  violently  assault<ed  by  persons  other 
than  plaintiff,  or  was  then  being  assaulted  by  such  person,  or  that  he  may 
have  honestly  believed  he  was  striking  the  plaintiff 'h  brother  when  he  struck 
plaintiff;  or  that  he  may  have  honestly  believed  it  was  necessary  for  his 
self-defense  to  assault  the  plaintiff,  if  the  jury  found  from  the  evidence  that 
the  plaintiff  was  not  a  party  to  such  assault  upon  the  defendant ;  that  such 
evidence  of  mistake  of  fact  or  good  intentions  on  the  part  of  defendant  can 
only  be  considered  by  the  jury  as  a  defense  against  the  infliction  by  the  jury 
of  vindictive  damages,  and  not  as  a  defense  against  such  actual  damages  as 
the  evidence  showed  plaintiff  had  suffered  from   such  assault,  or  as  nat- 
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nrally  resulted  from  such  assault;.*'  The  instruotions  were  disapproved  of 
in  the  opinion  of  the  Supreme  Court,  the  court  saying:  "If  a  person,  doing 
a  lawful  act  in  a  lawful  manner,  with  all  due  care  and  clrcumRpeotion, 
happens  to  kill  another,  without  any  intention  of  doing  so,  he  le  not  liable 
criminally.  How,  then,  can  it  be  said  he  shall  be  responsible  in  a  civil  case, 
when,  in  doing  a  lawful  act  with  due  care,  an  injury  happens,  he  shall  be 
deemed  in  fault,  and  mulcted  in  damages?  It  is  said  by  appellee  the  rule  is 
•different  in  civil  cases;  that  the  motive,  intent  or  design  of  the  wrongdoer 
toward  the  plaintiff  is  not  the  criterion  as  to  the  form  of  remedy,  for  when 
the  act  occasioning  the  injury  is  unlawful,  the  intent  of  the  wrongdoer  is 
Immaterial ;  but  appellant  here  is  no  wrongdoer,  as  the  juiy  have  said  by 
their  special  verdict." 

The  judgment  in  the  case  was  reyersed. 

In  1  Joyce  on  Damages,  section  867,  page  427,  the  author  says:  * 'Though 
an  assault  may  be  unintentional,  yet  if  it  is  recklessly  committed,  the  party 
guilty  will  be  liable  in  damages  therefor,  and  the  injured  party  may  recover 
such  damages  as  are  the  natural  and  direct  result  of  the  act  of  Tiolence,  in- 
cluding mental  and  physical  pain  and  suffering.  But  one  who  in  the  exer- 
cise of  his  rights  of  self-defense  inflicts  an  unintentional  injury  upon  a  third 
party  is  not  responsible  in  damages  therefor,  as  where  a  person  was  assaulted 
by  another  and  he  struck  a  third  person,  mistaking  him  for  the  assailant" 

Robertson's  Criminal  Law  and  Procedure,  in  section  542,  page  76S,  lays 
down  the  rule  as  follows:  "This  right  of  self-defense  exists  although  the 
danger  is  not  real,  but  apiuirent  only.  A  person  will  not  be  held  responsible, 
civilly  or  criminally,  if  he  acts  in  self-defense  from  a  real  and  honest  oonvic. 
tion  induced  by  reasonable  evidence,  although  he  may  have  been  mistaken 
as  to  the  extent  of  the  actual  danger. "  (Citing  a  number  of  Kentucky  cases 
in  support  of  the  text. ) 

When  we  apply  the  principles  of  law  announced  in  these  decisions  to  the 
case  at  hand  it  follows  that  if  the  defendant,  at  the  time  he  struck  the 
plaintiff,  believed,  and  had  reasonable  grounds  to  believe,  that  he  was  Ollie 
Noble;  and  that  he  further  believed  that  it  was  necessary,  in  the  exercise  of 
a  reasonable  judgment,  to  strike  Noble  in  order  to  defend  himself  fiom  a 
threatened  attack  about  to  be  made  upon  him  by  Noble;  and  that  housed 
no  more  force  than  was  necessary,  or  appeared  to  him  to  be  necessary,  for  this 
purimse,  then  he  is  excused  on  the  ground  of  self-defense  and  apparent 
necessity.  But  it  was  the  duty  of  the  defendant  to  have  exercised  the  high* 
est  degree  of  care  practicable  under  the  circumstances  to  have  ascertained 
whether  the  person  whom  he  was  about  to  strike  was  in  fact  the  one  whom 
he  believed  him  to  be,  and  from  whom  he  apprehended  danger  to  himself. 
And  if  he  recklessly  and  wantonly  struck  plaintiff,  he  was  entitled  in  addi- 
4;lon  to  compensatory  damages  to  exemplary  damages  as  well. 

Whilst  the  instiuctions  given  in  the  oase  by  the  trial  court  are  based  tpon 
the  proper  theory,  they  are  in  several  important  respects  technically  errone- 
ous. For  instance,  in  the  third  instruction  only  * 'ordinary  care  and  dili- 
gence" is  required  of  the  defendant  in  ascertaining  whether  the  person  he 
was  about  to  strike  was  In  fact  the  person  from  whom  he  anticipated  injuiy. 
This  is  error;  he  should  have  been  required  to  exercise  the  highest  or  utmost 
care  practicable  under  the  circumstances  by  which  he  was  surrounded. 
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In  the  fourth  and  fifth  instructions  the  words  due  care  and  diligence  are 
used.  While  the  word  due  is  defined  to  be  "that  which  is  owed,"  or  *'that 
which  one  has  a  right  to  demand  or  claim,"  we  think  it  hardly  comeF  up  to 
the  requirements  of  this  case.  Instruction  No.  6  is  also  objectionable  in 
that  it  specifically  calls  the  attention  of  the  jury  in  detail  to  the  facts  testi- 
fied to  by  the  defendant  and  relied  on  to  excuse  his  conduct.  This  eiror  has 
been  frequently  pointed  out  and  condemned  by  this  court.  The  sixth  in- 
struction is  based  upon  the  plea  of  contributory  negligence,  and  is,  in  our 
■opinion,  out  of  place  in  this  cnse.  There  is  not  a  particle  of  evidence  to 
show  contributory  negligence  on  the  part  of  the  plaintiff.  He  was  at  the 
place,  and  doing  exactly  what  he  had  the  right  to  do.  The  instruction 
fihould,  therefore,  have  been  omitted  altogether. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
«  new  trial  not  inoonsigtent  with  this  opinion. 


CITY  OF  CLINTON  v.  FRANKLIN. 
(Filed  November  9«,  1904— Not  to  be  reported.) 

1.  Land— Tresposs  thereon— Tenant  in  possession— Title— In  an  action  for 
injury  to  real  estate  which  merely  affects  the  present  enjoyment  of  it,  the 
tenant  may  pue  and  need  not  show  title  in  himself,  beyond  the  bare  losses- 
«ion,  although  in  this  case  the  evidenoe  shows  appellee's  posseesion  to  have 
been  actual,  exclusive  and  adverse  to  all  others  for  more  than  twenty  years. 

2.  Good  faith  of  trespasser— Where  a  city  constructed  a  side  walk  upon  the 
land  of  another  against  the  objection  of  the  owner,  it  can  not  lie  excused  for 
the  trespass  on  the  ground  that  It  acted  In  good  faith  under  the  belief  that 
the  ground  upon  wiiich  the  sidewalk  was  built  was  a  part  of  the  street. 

Bullock  &  Smith  for  appellant. 

J.  M.  Brummal  &  Son  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellee,  J.  L.  Franklin,  sued  the  appellant,  city  of  Clinton,  for  $600 
damages  caused  by  certain  alleged  acts  of  trespass  upon  the  part  of  its 
agents  and  servants,  acting  under  its  orders,  and  committed  by  illegally, 
forcibly  and  without  appellee's  consent,  entering  upon  a  lot  of  ground  of 
which  he  is  the  alleged  owner,  and  was  then  in  the  possession,  digging  up 
the  soil,  tearing  down  the  fence,  and  constructing  thereon  a  plank  side- 
ipealk. 

The  averments  of  the  petition  were  specifically  denied  by  the  answer,  and 
tbe  trial  which  followed  resulted  in  a  verdict  and  judgment  in  appellee's 
behalf  for  |40.  Appellant's  motion  for  a  new  trial  was  based  upon  the 
Blngle  ground  that  the  verdict  of  the  jury  was  not  supported  by  the  evi- 
dence, and  was  contrary  to  law.  The  motion  for  a  new  trial  was  overruled, 
aDd  this  appeal  followed.  It  appears  from  the  evidence  that  most  of  the  acts 
oomplain€d  of  were  committed  by  appellant's  agents  and  oQlcers  in  attempt- 
ing to  construct  a  sidewalk  under  an  ordinance  enacted  by  its  council,  but 
in  proceeding  with   that   improvement   they    placed   the   sidewalks  on    the 
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RFOQod  olAimed  by  appellee,  instend  of  upon  and  along  tbeside  of  the  itreei^ 
We  think  It  wae  fairly  shown  by  the  evldenoe  that  the  ground  npon  whlob 
the  sidewalk  wag  placed  Is  a  part  of  the  lot  coyered  by  the  deed  under 
which  appellee  established  its  boundary  and  the  extent  of  his  possession. 

The  deed  Is  not  copied  In  the  record,  but  It  appears  from  the  testimony  of 
at  least  two  of  the  witnesses,  which  was  uncontradicted,  that  Its  boundary 
oalls  to  run  with  the  old  road  which  formerly  occupied  the  ground  now  In- 
cluded In  the  street,  and  It  abundantly  appears  from  the  evldenoe  that  ap- 
pellee's possession  is  co-extenslve  with  the  boundary  of  the  deed ;  and  further^ 
that  such  possession  has  been  actual,  continuous  and  adverse  to  appellant 
and  all  others  slnoe  1881,  a  period  of  more  than  twenty  years.    It  also  ap- 
pears from  the  evidence  that  the  ground  covered  by  the  sidewalk  was  at  one 
time  inclosed  by  appellee,  and  a  remnant  of  the  fence  was  still  visible  when 
the  sidewalk  was  constructed  by  appellant.    We  do  not  overlook  the  faot 
that  the  several  witnesses  introduced  by  appellant  testified  that  the  ground 
covered  by  the  sidewalk  was  never  a  part  of  appellee's  lot,  but  we  adhere  to 
the  conclusion  first  expressed,  that  the  weight  of  the  evidence  was  to  the 
effect  that  It  is  a  part  of  the  lot  which  has  for  more  than  twenty  years  been 
In  appellee's  possession.    Furthermore,  this  fact  was  also  established  in 
another  case  of  the  same  style  and  between  the  same  parties.  Id  which  ap- 
pellant admitted  appellee's  title  to  ownership  of  the  lot,  but  denied  that  the 
sidewalk  had  been  placed  on  the  lot,  and  sought  to  enforce  a  lien  upon  the 
lot  for  the  cost  of  oonstructing  the  sidewalk  in  question.    In  that  case  the 
lower  court  refused  to  enforce  the  lien  claimed  by  appellant,  and  dismissed 
its  petition  upon  the  ground  that  appellee  owned  the  land  upon  which  the 
sidewalk  was  made,  and  as  appellant  had  not  acquired  the  same  with  ap- 
pellee's consent,  or  by  a  proceeding  to  condemn  it  for  such  use,  it  had  no 
right  to  appropriate  It  for  the  sidewalk,  and  upon  appeal  the  judgment  of 
the  lower  court  was  affirmed  by  this  court  in  an  opinion  handed  down  with 
this  one. 

We  do  not  think  there  is  any  ground  upon  which  to  rest  the  claim  made 
by  appellant  that,  in  committing  the  acts  of  trespass  oomplained  of,  it  acted 
in  good  faith  for  the  benefit  of  the  public,  and  under  the  belief  that  the 
ground  npon  which  it  constructed  the  sidewalk  was  a  part  of  the  street,  and 
not  the  property  of  appellee,  for  it  is  shown  by  the  evidence  that  its  oflBcers 
and  agents  were  x*epeatedly  notified  by  appellee  before  they  began  to  con- 
struct the  sidewalk  that  they  were  preparing  to  place  it  upon  his  lot.  and 
warned  not  to  do  so,  to  nil  which  they  gave  no  heed,  but  persisted  In  putting 
it  upon  his  land,  in  doing  which  they  Ignored  his  rights,  and  neglected 
every  means  of  informing  themselves  as  to  the  true  location  of  bis  boundaiy 
line.  In  our  opinion  there  was  no  excuse  for  the  illegal  acts  of  appellant's 
servants.  The  illegal  acts  of  appellant  not  only  caused  some  injury  to  ap- 
pellee's property,  but  to  the  extent  that  It  occupied  his  lot  for  the  sidewalk 
it  appropriated  it  to  its  own  use  without  compensation,  and  though  such 
appropriation  was  only  temporary,  it  deprived  him  of  his  property  while  it 
continued. 

*'Any  injury  to  the  property  of  an  individual  which  deprives  tbe  owner  of 
the  ordinary  use  of  it  is  equivalent  to  a  taking,  and  entitles  him  to  com- 
pensation.   So  a  partial  destruction  or  diminution  of  tbe  value  of  property 
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hy  an  act  of  government,  which  directly  and  not  merely  incidentally  afleot^ 
it,  is  to  that  extent  an  appropriation."  (Gooley's  Const.  Lim.,  3d  edition,, 
page  645.) 

Section  242  of  the  Constitution  provides:  "Munfoipal  and  other  corpora- 
tions, and  individuals  inTested  with  the  privilege  of  taking  private  proi)erty- 
for  pabllo  nse,  shall  make  jnst  compensation  for  property  taken,  Injured  or^ 
destroyed  by  them."  •  ♦  ♦  (City  of  Henderson  v.  MoClain,  109  Ky.,  40B;. 
City  V.  Jephson,  81  Ky.  Law  Hep.,  1098;  City  v.  Detweiler,  91  Ky.  Law- 
Rep.,  804;  Layman  v.  Beeler,  94  Ky.  Law  Kep.,  174.) 

It  is  insisted  for  appellant  that  there  should  have  been  no  recovery  by  ap- 
pellee because  he  was  not  the  holder  of  the  legal  title  to  the  lot,  and  that, 
his  possession  was  amicable  as  to  the  owners  of  the  legal  title.  As  already- 
stated,  the  deed  under  which  appellee  seems  to  claim  the  lot  in  controverE3r 
is  not  in  the  record,  and  we  are,  therefore,  unable  in  its  absence  to  pass, 
upon  the  character  of  his  title,  but  if,  as  contended  by  counsel  for  appellant' 
and  stated  by  one  of  the  witnesses,  the  deed  from  the  former  owner  of  the^ 
lot  conveyed  it  in  fee  simple  to  the  wife  and  son  of  appellee  jointly,  and  it 
be  true,  as  seems  to  be  conceded,  that  the  wife  is  dead,  as  there  was  issuev 
bom  alive  of  their  marriage  and  the  marriage  occurred,  as  did  the  execution 
of  the  deed  to  the  wife  and  son,  before  the  enactment  of  the  present  statute^ 
regulating  the  rights  of  property  of  husband  and  wife,  appellee  was  and  ia 
entitled  to  the  possession  and  use  for  life,  as  tenant  by  the  curtesy,  of  that, 
part  of  the  house  and  lot  to  which  his  wife  held  the  title  at  the  time  of  her^ 
death.  His  possession  of  the  other  half,  to  which  it  is  claimed  the  son  holds, 
the  title,  can  not  of  course  be  regarded  as  adverse  to  the  son,  but  as  the 
latter  testified  as  a  witness  in  the  father's  behalf  upon  the  triaKof  this  case, 
and  then  made  no  claim  to  any  part  of  the  lot  or  to  damages  sought  to  be- 
recovered,  we  are  of  opinion  that  his  failure  to  do  so  would  operate  as  an 
estoppel  to  any  claim  he  might  attempt  by  suit  to  assert  against  appellant 
for  damages  on  account  of  the  same  acts  of  trespass  for  which  appellee  re- 
covered in  this  case. 

It  would  seem,  however,  that  apx)ellant  is  estopped  to  raise  any  question 
here  as  to  appellee's  title,  that  matter  having  been  decided  by  the  judgment, 
in  the  other  case  between  the  same  parties.  But  we  think  it  immaterial 
whether  appellee  or  another  holds  the  legal  title  to  the  lot  upon  which  the 
acts  of  trespass  complained  of  were  committed.  It  is  apparent  that  there- 
was  no  issue  between  appellee  and  his  son  as  to  the  right  of  the  forni^r  to 
the  possession  of  the  house  and  lot,  or  as  to  his  right  to  maintain  this  action, 
and  if  appellee  were  only  the  tenant  of  the  son  and  the  other  heirs  at  law  of 
the  deceased  wife,  his  posseeeiou  as  such  tenant  under  the  facts  of  this  case 
entitled  him  to  maintain  the  action.  Where  an  injury  to  real  property 
merely  affects,  as  Kdid  in  this  case,  the  present  enjoyment  of  the  property, 
the  tenant  may  sue,  and  need  not  show  title  in  himself  beyond  the  bare, 
possession.     (Alford  v.  City  of  Stanford,  18  Ky.  Law  Rep.,  876.) 

The  evidence,  however,  shows  appellee's  possession  to  have  been  moro. 
than  that  of  a  mere  tenant,  and  sufficient  to  maintain  an  action  ot  eject- 
ment, for  it  was  actual,  exclusive  and  adverse  to  all  others  for  more  than» 
twenty  years,  during  the  whole  of  which  time  neither  his  title  nor  right  of^ 
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^sBesfiion  seemed  to  ha^e  beeo  questioned.  We  think  the  evidence  snfflcieot 
to  support  the  verdict,  and  the  amount  thereof  is  neither  unreasonable  nor 
^excessive. 

Wherefore,  the  judgment  is  afBimed. 


CITY  OF  CLINTON  v.  FRANKLIN. 
(Filed  November  29,  1904.) 

1.  Cities— Sidewalks— Construction— Lien— Under  Kentucky  Statutes,  sec- 
tion 9643,  authorizing  cities  of  the  fifth  class  to  construct  sidewalks  and  giving 
a  lien  on  the  adjoining  lot  for  the  cost  thereof,  no  lien  attaches  where  the 
agents  of  such  city  agaiost  the  objection  of  the  lot  owner  constructed  the 
sidewalk  on  the  lot  instead  of  on  the  street,  though  the  agents  in  good  faitli 
believed  they  were  constructing  it  on  the  street  and  though  such  walk  may 
bave  added  to  the  value  of  the  lot. 

2.  Same— Where  a  city  constructs  a  sidewalk  on  a  lot  against  the  owner's 
'tx)n6ent  and  without  condemning  the  lot  and  paying  him  therefor,  the  city 

can  not  in  equity  require  the  lot  owner  to  pay  the  cost  of  the  sidewalk,  less 
^he  value  of  the  strip  taken  on  which  the  walk  is  built,  although  the  owner 

was  given  an  opportunity  to  construct  the  sidewalk  and  refused  to  do  so. 

Bollock  &  Smith  for  appellant. 
J.  M.  Brummal  &  Son  for  appellee. 
Appeal  from  Hickman  Circuit  Court. 
Opinion  of  the  court  by  Judge  Settle. 

By  this  action  iu  equity  the  appellant.  City  of  Clintoo,  sought  to  enforce 
a  lien  against  the  house  and  lot  of  the  appellee,  J.  L.  Franklin,  for  the 
sum  of  til. 61,  wkich  sum  was  alleged  to  be  his  proportion  of  the  cost  of  con- 
structing a  plank  sidewalk  ninety-five  feet  in  kngth  on  Clay  street  in  front 
of  his  property. 

It  was  averred  in  the  petition  that  the  making  of  the  sidewalk  was  a  work 
of  public  necessity,  and  that  the  council  of  the  city,  by  ordinance  duly 
-enacted,  ordered  that  it  be  made,  notice  of  which  was  given  appellee,  and 
he  having  been  given  the  option  to  do  the  work  himself,  and  failing  to  avail 
himself  of  that  right,  it  was  done  by  the  agents  of  the  city  in  a  proper  man- 
ner,.and  at  the  cost  above  indicated,  which  appellee  refused  to  pay.  The 
answer  of  the  appellee  traversed  the  averments  of  the  petition,  and  in  addi- 
tion charged  that  the  appellant's  agents,  instead  of  making  the  sidewalk 
upon  the  street  and  along  the  side  thereof  abutting  his  lot,  placed  it  wholly 
Tipon  his  lot,  without  his  consent  and  over  his  protest,  and  that  fact  having 
been  established  by  the  evidence,  and  it  appearing  that  appellant  had  failed 
to  take  the  necessary  steps  to  secure  the  right  to  constriict  the  sidewalk  on 
appellee's  lot,  or  to  compensate  him  for  the  ground  taken  therefor,  the  peti- 
tion was  dismissed  by  the  circuit  court. 

Appellant  is  a  city  of  the  fifth  class,  and  the  authority  given  it  to  con- 
struct and  repair  the  streets  and  sidewalks  within  its  corporate  limits  is 
tionferred  by  section  3643,  Kentucky  Statutes,  which  provides:  "The  city 
•council  is  hereby  authorized  and  empowered  to  order  any  work  they  deem 
viecessary  to   be  done  upon  the  sidewalks,  curbing,  sewers,  streets,  avenues 
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highways  and  public  places  of  said  city.    The  cost  and  ezpense  incurred  In^ 
oonstructinff  or  repairing  streets,   avenues,   highways,  sewers  and  public^ 
places  shall  be  paid  out  of  the  general  fund  of  the  city.    The  expenses  in- 
curred in  making  and  repairing  sidewalks  and  curbing  shall  be  paid  by  th&. 
owners  of  the  land  fronting  and  abutting  thereon,  each  lot,  or  a  portion  of- 
a  lot.  being  separately  assessed  for  the  full  value  thereof  to  the  entire  length 
of  the  whole  improvement,  not  exceeding  a   square  sufBclent  to  cover  the 
total  expense  of  the  work,  but  the  owners  of  such  property  shall  have  the 
right  to  make  such  improvements,  if  they  prefer  doing  so,  instead  of  paying 
for  same.    Whenever  any  expense  or  cost  of  work  shall  have  been  assessed 
on  any  lands  as  herein  provided,  the  amount  of  said  expense  shall  become  a. 
lien  upon  said   lands,  which  shall  take  piecedenoe  of  all  other  liens,  and. 
whloh  may  be  enforced^  by  the  contractor  or  city  in  accordance  with  the  pro-. 
Tlelons  of  the  Code  of  Practice." 

Counsel  for  appellant  in  effect  concedes  that  it  constructed  the  sidewalk, 
on  appellee's  lot  without  right,  but  insists  that  its  council  acted  in  good 
faith  and  for  the  public  good  in  doing  so ;  and  furthermore,  that  the  sidewalk 
added  to  the  value  of  appellee's  lot,  and  for  these  reasons  appellant  was  iik, 
equity  entitled  to  recover  the  cost  of  the  improvement,  less  the  vnlue  of  th& 
ground  appropriated  therefor,  and  in  any  event  that  appellee  can  not  com- 
plain of  the  appropriation  of  his  ground  for  the  sidewalk  as  he  was  givei>« 
the  opportunity  to  construct  it,  and  could  have  placed  it  on  the  street,  but 
refused  to  avail  himself  of  the  right  thus  given  him 

In  response  to  these  contentions  it  may  be  said  that  it  appears  from  the« 
reoord  that  the  appellant  and  its  agents  entrusted  with  the  work  of  making- 
the  sidewalk  knew  before  the  beginning  of  the  work  of  the  appellee's  claim, 
to  and  ownership  of  tl^e  lot,  and  that  he  repeatedly  objected  to  the  building 
of  the  sidewalk  where  it  was  placed,  both  before  the  work  was  begun  and 
during  its  progress.    Apx>e]lant,  therefore,  began   and   completed   the  im- 
provement with   its  eyes  open  to  the  situation.    Upon  the  other  hand,  in 
acquainting  the  appellant  with  his  ownership  of  the  lot,  and  refusing  hia. 
consent  to  the  placing  of  the  sidewalk  thereon,  the  appellee  did  all  that 
oould  have  been  expected  of  him,  and  even  more  than  the  law  required,  as. 
it  was  the  duty  of  appellant  and   its  agents  to  know  whether  the  ground 
upon  which  the  sidewalk  was  constructed  was  a  part  of  the  street. 

If  in  order  to  widen  the  street  it  was  necessary  to  secure  a  part  of  api>el- 
lee's  lot  for  the  sidewalk,  and  this  could  not  be  done  by  contract  or  agree- 
ment with  him,  appellant  might  have  acquired  it  by  condemnation  proceed- 
ings as  allowed  by  section  8653,  Kentucky  Statutes,  which  provides:  '*When-. 
ever  property  is  needed  for  municipal  purposes,  and  an  ordinance  is  ^nacted^ 
so  declaring,  the  proper  authorities  of  the  city  or  town  may,  if  compensa- 
tion therefor  can  not  be  agreed  upon,  proceed  to  condemn  the  same  in  the 
manner  provided  for  the  condemnation  of  land  for  railroad  purposea"  (Aa 
to  mode  of  procedure,  see  Kentucky  Statutes,  sections  835  to  840,  inclusive.) 

In  such  proceedings  just  compensation   must  be  made  to  the  owner  of  the^ 
land  condemned  before  it  is  taken  from  him.    Not  only  is  it  so  declared  by 
statute  (section  889),  but  also  by  the  Constitution,  section  242.  which  pro- 
Tides:  "Municipal  and  other  corporations  and  individuals  invested  with  tha 
privilege  of  taking  private  property  for  public  use  shall  make  just  com^ 
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peneatlon  for  property  taken,  Injured  or  destroyed  by  tbem ;  which  oompenn- 
tlon  shall  be  paid  before  such  taking,  or  paid  or  secured,  as  the  election  of 
<euch  corporation  or  indiyidual,  before  such  injury  or  destruction."    *   *  * 

We  may  in  some  sort  realize  the  importance  attached  to  this  snbject  by  the 
tramers  of  the  Constitution  when  we  find  that  the  same  provision  was  like- 
wise inserted  by  them  in  section  18,  **Bill  of  Rights,"  which  declares:  *  *  * 
**Kor  shall  any  man's  property  be  taken  or  applied  to  publi3  use  witbont 
the  consent  of  his  representatives,  and  without  just  compensation  being 
previously  made  to  him." 

As  appellant  had  not  acquired  any  part  of  appellee's  lot  for  its  sidewalk 
t)efore  constructing  it,  and  had  not  previously  compensated  him  therefor, 
Its  ordinances  declaring  the  improvement  necessary  and  directing  that  it  be 
<done  conferred  no  authority  upon  its  agents  to  construct  the  sidewalk  upon 
appellee's  lot,  and  consequently  created  no  charge  or  Hen  upon  the  lot  for 
the  cost  thereof.  Nor  did  it  follow  that  because  appellant  luight  have  ac- 
xiuired  enough  of  the  lot  for  the  sidewalk  under  proceedings  of  condemna- 
•tion,  or  that  the  making  of  the  sidewalk  added  to  the  value  of  appellee's 
lot,  the  chancellor  was  thereby  authorized  to  ignore  the  mandatory  pro- 
visions of  the  Constitution  and  statutes  and  deprive  him  of  his  property,  by 
«ome  sort  of  supposed  equitable  process,  whereby  he  might  be  charged  with 
1»he  cost  of  the  improvement  and  appellant  with  the  value  of  the  ground 
^occupied  by  the  sidewalk. 

Wherefore,  the  judgment  is  affirmed. 


KEFAUVER  v.  KBFAUVER. 
(Filed  November  39,  1904— Not  to  be  reported. ) 

1.  Appeals— Jurisdiction— Where  in  an  action  on  a  note  for  tSOO  tbe  de- 
fendant pleads  a  counterclaim  for  173,  the  amount  in  cjntroversy  as  to  the 
defendant  is  1273,  which  gives  this  court  jurisdiction  of  the  appeal. 

2.  Divorced  wife— Note  on  husband— Assignment  of  note  to  son— Flea  of 
settlement  in  divorce  proceedings — (Vhere  a  divorced  wife  holds  a  note  en 
lier  former  husband  which  she  assigned  to  her  son,  on  which  the  son  sued 
his  father  and  which  the  defendant  claims  was  settled  in  the  divorce  pro- 
ceedings in  which  his  wife  was  allowed  alimony,  Held—That  where  the  evi- 
•dence  is  conflicting  as  to  whether  the  note  was  settled  in  such  proceedings, 
or  otherwise,  tbe  judgment  of  the  chancellor  finding  against  the  appellant 
will  not  be  disturbed. 

J.  C.  Graham  and  Basil  Richardson  for  appellant. 

J.  S.  Wortham  for  appellee. 

Appeal  from  Grayson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appt'llee  sued  the  appellant,  his  father,  on  a  note  for  tSOO,  esecoted 
•September  6,  1893,  to  Hardle  E.  Eefauver,  his  mother,  and  by  her  assigned 
to  appellee. 

The  appellant  answered,  and  sought  to  defeat  a  recovery  upon  three 
^grounds :  First,  he  claimed  that  on  the  SOth  of  April,  1891,  he  paid  to  Hardle 
E.  Kefauver  the  full  amount  of  this  note,  with  interest;  that  she  then  held 
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the  note  and  promised  to  destroy  It;  seoond,  that  Hardie  £.  Eefauver,  at 
the  date  of  the  note  and  time  of  payment,  was  hie  wife,  and  that  this  trans- 
action having  taken  place  prior  to  the  passage  of  what  is  known  as  the 
**Weissenger  Act,"  the  same  was  null  and  void;  third,  he  alleged  that  his 
wife  had,  in  the  year  1897,  sued  him  for  a  divorce,  alimony  and  a  restora- 
tion of  her  property  received  by  him  during  the  marriage  relation,  and  in 
that  action  the  amount  of  this  note  was  litigated  and  adjudged  to  her,  it 
being  a  part  of  the  amount  of  11,100  adjudged  against  him  in  her  favor  in 
that  action.  He  also  made  his  answer  a  counterclaim  against  the  appellee, 
and  sought  a  recovery  of  bim  of  t65  on  a  note,  and  18  on  an  account. 

The  appellee  filed  a  reply,  admitting  the  note  and  denying  the  account, 
and  controverted  all  the  other  affirmative  ma(t.'r  in  the  answer,  and  alleged 
that  the  1900  for  which  the  note  was  executed  by  appellant  was  his  fund; 
that  it  was  in  the  possession  of  his  mother  as  trustee  for  him,  under  and  by 
virtue  of  the  will  of  his  grandmother;  that  it  was  devised  to  him  by  his 
grandmother,  with  directions  that  the  sum,  with  its  accumulated  interest,  be 
paid  over  to  him  upon  his  arrival  at  tha  age  of  twenty-one  years;  that  this 
money  had  been  paid  over  to  his  mother,  a  daughter  of  the  devisor,  for  that 
purpose,  and  that  appellant  knew  these  facts  at  the  time  he  borrowed  the 
money,  and  prior  thereto;  that  for  these  reasons  this  matter  was  not  liti- 
gated in  the  divorce  proceedings  between  his  father  and  his  mother,  and 
was  not  a  proper  subject  for  litigation  therein,  and  that  they  both  well 
understood  this  fact.  Appellant  filed  a  rejoinder,  putting  In  Issue  this  mat- 
ter. The  court,'  upon  a  trial  of  the  case,  found  for  the  appellee  the  amount 
of  the  note,  with  Its  Interest,  subject  to  the  credits  of  the  note  for  866  and 
the  account  for  |8,  and  the  appellant  has  appealed.  Appellee  asks  for  a  dis- 
missal of  this  appeal  for  the  reason  that  this  court  has  not  jurisdiction,  the 
amount  being  less  than  $800. 

Section  060  of  the  Kentucky  Statutes  provides:  "No  appeal  shall  be  taken 
to  the  Court  of  Appeals  from  a  judgment  for  the  recovery  of  money  or  per- 
conal  property  if  the  value  in  controversy  ba  less  than  |200,  exclusive  of 
Interest  and  cost. " 

The  principal  of  the  amount  for  which  appellant  was  sued  was  1200.  He 
pleaded  payment  of  this  sum  and  asked  for  a  judgment  over  against  appel« 
lee  for  $78.  He  lost  on  his  plea  of  payment,  but  recoverd  on  bis  counter- 
claim. Thus  it  will  be  seen  that  appellant  had  in  controversy  $278,  loi  if 
judgment  had  gone  against  him  for  the  amount  sued  on,  and  he  had  also 
lost  on  his  counterclaim,  he  would  have  lost  |273.  But  as  he  won  on  his 
counterclaim,  it  left  the  amount  he  lost  In  this  litigation  1200,  which  sum 
|i[!ves  this  court  jurisdiction  of  the  appeal.  If  appellee  had  lost,  after  ad- 
mitting the  counterclaim  of  966,  the  case  would  be  different  If  he  had  ap- 
pealed, as  the  amount  in  controversy  on  apx>el]ee's  part  would  have  been 
only  tl36. 

The  proof  on  the  question  of  payment  by  appellant  was  conflicting,  and 
not  at  all  satisfactory.  The  pleadings  in  the  divorce  case  referred  to  are 
copied  Into  this  record,  and  neither  the  note  nor  the  sum  of  money  for  which 
It  was  executed  are  mentioned  therein.  The  proof  Is  also  conflicting  upon 
the  question  as  to  whether  or  not  appellant,  at  the  time  he  borrowed  this 
money  from  his  wife,  knew  that  the  money  received  was  a  trust  fund   In 
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her  hands  for  the  appellee.  Appellant  says  that  he  did  not  receive  cash,  but 
received  a  check  signed  by  O'Belly,  payable  to  appellant*8  wife;  that  the 
trust  fund  received  by  bis  wife  was  in  cash,  and  that,  therefore,  he  did  not 
get  the  truat  fund.  It  was  shown  in  the  proof  that  his  wife  had  received  the 
fund  due  her  son  in  cash  and  the  fund  due  her  from  her  mother's  estate  in 
this  ohecl:  from  O'Reily;  that  she  was  using  for  her  benefit  the  cash  and 
was  holding  the  check  as  the  trust  fund,  and  this  fact  the  appellant  was  ap- 
prised of  at  the  time  he  borrowed  it  and  executed  the  note  sued  on.  His  wife, 
the  mother  of  appellee,  transferred  the  note  to  appellee  in  compliance  with 
her  duty  as  trustee  of  her  son.  The  appellant  having  received  this  money, 
knowing  that  it  belonged  to  the  son,  he  can  not  now  be  heard  to  say  that 
the  note  was  void  because  it  was  ezeoated  before  the  passage  of  the  **Wei8- 
senger  Act,"  nor  to  plead  the  judgment  in  an  action  between  himself  and 
his  wife,  in  which  she  recovered  alimony,  as  a  bar  to  the  claim  of  the  ap- 
pellee, the  rightful  owner  of  the  fund,  who  was  not  a  party  to  that  action. 

While  the  proof  on  the  questions  of  fact  is  not  clear  and  convincing,  we 
are  unwilling  to  disturb  the  findings  of  the  lower  oonrt  thereon. 

Wherefore,  the  judgment  is  affirmed. 


STONE,  &c.  V.  BUBGE,  &o. 

(Filed  November  29,  IQCM—Not  to  be  reported. ) 

Vested  estate  — Joint  owners— Action  for  sale  — Possession— Where  the 
parties  to  an  action  for  the  sale  of  real  estate  hold  vested  interests  jointly 
therein,  and  there  is  no  adverse  holding,  the  possession  of  one  joint  tenant 
is  the  possession  of  all  in  the  meaning  of  section  490,  Civil  Code,  providing 
for  the  sale  of  land  so  held. 

Mitchell  &  DuBose  for  appellants. 

Wright  &  MoElroy  and  John  B.  Rhodes  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  is  the  second  appeal  of  this  cas3,  the  former  opinion  being  in  24  Ky. 
Law  Hep. ,  2434. 

After  the  filing  of  the  mandate  the  lower  court  made  an  order  directing  a 
sale  of  the  fourteen  acres  of  land  named  in  the  former  opinion,  and  directed 
that  two-thirds  of  the  purchase  price  be  made  payable  to  appellee.  Nannie 
Burge,  and  the  other  third,  due  Infant  appellant,  Nellie  Moore,  remain  a 
lien  on  the  land  until  bond  was  executed  by  her  guardian  as  required  by 
law.  The  oommlssloner  made  the  sale,  when  the  appellee,  W.  T.  Duke, 
became  the  purchaser  at  the  price  of  $1,680,  and  executed  bond  for  the  pur- 
ohase  price  as  directed  by  the  judgment.  Appellants  filed  exceptions  to  the 
commissioner's  report  of  sale,  first,  because  the  pleadings  and  proof  did  not 
authorize  a  sale  of  the  land,  and  that  Nellie  Moore's  interest  did  not  reqalre 
a  sale  thereof;  second,  that  the  sale  was  not  advertised  as  required  by  the 
judgment;  third,  that  the  land  was  sold  for  an  inadequate  price;  fourth^ 
that  the  appellant,  Nellie  Moore,  by  her  next  friend,  had  on  the  8dd  day  of 
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February,  1904,  inetituted  an  aotlon  in  the  Warren  Circuit  Court  for  the 
purpose  of  having  the  court  vacate  and  set  aside  the  judgment  rendered  in 
the  action  at  the  June  term,  1903,  and  at  the  November  term,  1903,  and  filed 
with  and  as  a  part  of  the  exceptions  a  copy  of  her  petition.  The  judgment 
of  date  June,  1902,  was  the  one  affirmed  by  this  court.  The  other  was  the 
one  directing  a  sale  of  the  land.  The  appellants  abandoned  the  gecond  and 
third  exceptions;  there  was  not  any  attempt  to  prove  a  failure  to  advertise 
the  sale,  nor  that  the  land  sold  for  an  inadequate  price,  but,  on  the  con- 
trary, as  appears  from  the  record,  the  land  brought  its  full  value.  It  was 
alleged  in  the  petition  that  the  land  could  not  be  divided  without  materially 
impairing  its  value,  and  that  the  interest  of  the  infant,  Nellie  Moore» 
would  be  benefited  by  a  sale  of  the  property.  The  proof  introduced  sus- 
tained these  allegations,  and  the  acknowledged  facts  also  supported  them. 
The  land  consisted  of  only  fourteen  acres  in  the  country,  and  can  only  be 
used  for  farm  and  garden  purposes,  on  which  is  situated  a  two-story  brick 
house  and  various  outbuildings.  The  sale  of  this  land  was  made  under  the 
provisions  of  section  490  of  the  Code,  which  provides  that  a  vested  estate  in 
real  property  jointly  owned  by  two  or  more  persons  may  be  sold  by  order  of 
a  court  of  equity  in  an  action  brought  by  either  of  them,  *  *  *  if  the 
estate  be  in  poBsession  and  the  property  can  not  be  divided  without  ma- 
terially impairing  its  value  or  the  value  of  the  plaintiff's  interest  therein. 
It  is  contended  by  appellants  that  the  land  was  not  in  their  possession  in 
the  meaning  and  intent  of  the  Code,  and  for  this  reason  the  court  was  not 
authorized  to  decree  a  sale.  They  cite  the  following  cases  as  authority  to 
sustain  them:  Burns  v.  Ingersol,  G  Ky.  LawBep. ,  219;  Malone  v.  Conn, 
95  Ky.,  98,  and  Swearingin  v.  Abbott,  99  Ky.,  271. 

These  were  cases  where  there  was  a  life  tenant  who  united  with  certain 
remainderman  in  a  suit  to  sell  the  land  and  divide  the  proceeds  under  sec- 
tion 4W)  of  the  Civil  Code.  Such  proceedings  were  void  for  the  reason  that 
the  remaindermen  were  not  in  the  possossiun  of  the  land,  nor  did  they  have 
the  right  to  the  possession ;  the  possession  and  the  right  thereto  existed  in 
the  life  tenant;  their  interests  were  nut  joint.  In  such  cases  they  should 
have  proceeded  under  section  491  of  the  Code.  In  the  case  at  bar  there  was 
no  life  tenant,  but  the  parties  held  vested  interests  jointly  with  unity  of 
possession.  The  question  of  one  was  the  possession  of  all  under  the  pro- 
visions of  section  490  of  the  Code,  as  there  was  no  pretense  of  any  adverse 
holding  by  appellant  Stone  or  anyone.  Stone  only  claimed  that  he  had  pur- 
chased the  interest  of  Ed.  Howard,  one  of  the  heirs,  which,  according  to  his 
claim,  made  him  a  joint  tenant  with  Mrs.  Burge  and  Nellie  Moore.  But 
this  court  in  former  opinion  affirmed  the  judgment  which  decided  that  he 
was  holding  that  third  interest  in  trust  for  appellee,  Mrs.  Burge. 

We  find  in  the  record  what  purports  to  be  a  copy  of  the  petition  of  Nellie 
Moore  by  her  next  friend,  in  which  she  asks  that  the  judgments  of  1902  and 
1903  be  vacated.  But  it  appears  rather  to  have  been  prepared  with  the  view 
to  obtain  a  new  trial  for  appellant  Stone,  as  she  states  for  him  that  her 
grandfather.  Arch  Howard,  was  indebted  to  appellant  Stone  in  the  sum  of 
91,000  or  more,  and  that  her  grandfather,  having  great  confidence  in  him 
turned  over  to  him  $1,000  in  money  and  two  notes  of  1400  each,  making  in 
all  91)800,  and  out  of  this  sum  was  to  pay  and  cancel  the  debts  he  held 

vol.  26—67 
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Against  Howard,  and  was  also  to  provide  a  home  and  care  for  his  dacghter, 
Nannie,  appellee,  during  her  life,  or  until  she  married,  and  also  furnish  to 
his  granddaughter,  Nellie  Moore,  the  petitioner,  such  things  as  she  might 
need,  and  an  education,  and  when  Nannie,  appellee,  marric^d  or  died  the 
trust  property,  if  any  left,  should  go  to  Nellie  Moore,  the  petitioner;  that 
appellant  Stone  accepted  the  trust,  and  received  the  money  and  property 
upon  these  conditions.  Stone,  in  making  his  defense  in  this  action  nowhere 
sets  forth  any  such  state  of  facts,  either  in  his  pleading  or  his  proof,  and  it 
is  evident  that  these  allegations  were  made  with  the  view  to  have  those 
judgments  vacated  in  his  interest.  It  is  certain  that  they  are  not  in  the 
Interest  of  the  childien  and  heirs  of  Arch  Howard. 

In  the  fornrer  opinion  this  court,  by  Judge  Paynter,  said:  "The  appel- 
lant claims  that  no  eFtate  had  come  into  his  hands  except  about  f2n0,  wbicb 
was  to  the  crwMt  of  the  decedent  in  bank,  which  was  used  in  paying  funeral 
expenses,  for  a  tombstone,  etc.  The  appellee  claims  that  about  S2,80l>  went 
into  his  hands  for  her  benefit.  On  orossexamination  he  admitted  that  he 
had  collected  two  notes  due  the  est-ato  for  $400  each.  He  also  admitted  that 
decedent,  a  short  time  before  his  death,  assigned  the  certificate  of  deposit  of 
f  1,000  to  him,  which  he  afterwards  collected  and  plaoed  the  proceeds  to  bis 
own  credit  in  bank.  The  11,000  certificate  was  placed  in  the  hands  of  the 
appellant  for  the  benefit  of  the  appellee,  or  it  was  placed  there  for  the  ben- 
efit of  the  decedent.  As  there  is  no  issue  here  between  the  heirs  of  the  dece- 
dent on  this  question,  we  forbear  to  express  any  opinion,  except  to  a»y  that, 
in  either  event,  a  part  of  it  belonged  to  appellee.  The  appellant  fails  to 
show  that  he  distributed  any  of  the  $1,000  and  the  $800  collected  hj  him, 
except  one  hundred  and  thirty-odd  dollars,  which  he  laaid  appellee.  It  ii 
true  he  said  that  he  paid  her  all  her  interest  in  it,  but  he  fails  to  show 
how  or  wherein  he  did  so.  Besides,  his  conduct,  as  appears  l/n  this  record, 
is  not  calculated  to  make  us  accept  his  statement  without  vouchers  or  satis- 
factory evidence  of  payment." 

The  effect  of  this  opinion  settles  the  question  as  to  the  liability  of  the  ap- 
pellant. Stone,  for  at  least  12,000,  subject  to  a  credit  of  one  hundred  and 
thirty-odd  dollars  which  he  paid  to  appellee  Burge  and  the  $466  which  he 
paid  p]d.  Howard  for  the  tUlrd  interest  in  the  land.  And  he  should  be  com- 
pelled to  settle  his  accounts  as  administrator,  and  the  court  should  appoint 
a  guardian  nd  litem  for  appellant,  Nellie  Moore,  in  this  action,  who  will 
take  proper  steps  to  compel  appellant  Stone  and  his  surety  on  his  adminis- 
trator's bond  to  account  for  and  pay  over  to  her  that  part  of  the  estate  to 
which  s=he  is  entitled. 

Wherefore,  the  judgment  of  the  lower  court  confirming  the  sale  is  affirmed. 


PADUCAH  COMMISSION  CO.  v.  BOSWELL. 

(Filed  November  29,  1004— Not  to  be  reported.) 

1.  Instructions— In  this  action  against  appellant  on  account  of  the  acts  of 
its  agent,  Morris,  an  instruction  to  the  effect  that  if  the  jury  shall  beliere 
from  the  evidence  that  Morris  was  the  agent  for  defendants  in  the  transac- 
tion of  their  business  at  Mayfield,  where  he  bought  and  sold  upon  margins, 
and  that  at  the  time  of  such   sales  delivery  was  not  contemplated,  the  only 
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rational  oonstructloD  to  be  given  the  instruction  is  that  it  meant*  that  Mor- 
ris was  the  agent  and  that  no  delivery  was  contemplated  by  all  the  parties 
to  the  purchases  previously  referred  to,  and  it  must  have  been  understood 
by  the  jury. 

2.  Construction  of  statutes — This  action  was  prosecuted  under  sections  1065 
-and  1956,  Kentucky  Statutes,  which  have  been  fuliy  construed  in  the  cases 
found  in  90  Ky.,  280,  and  24  Ky.  Law  Rep.,  780. 

W.  A.  Berry,  Beed  &  Berry,  Bobbins  &  Thomas  and  W.  B.  Mizell  for  ap- 
pellant. 

D.  G.  Parks  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  is  an  appeal  from  a  judgment  of  the  Graves  Circuit  Court,  wherein 
appellee  sought  to  and  did  recover  judgment  against  W.  C.  Morris,  The 
Odell  Commission  Co.  and  the  Paducah  Commission  Co.,  the  latter  firm 
being  composed  of  George  B.  Gilbert  and  H.  J.  Arenz,  appellee  claiming 
that  W.  C.  Morris  operated  at  Mayfiela,  Ky.,  a  commission  house  or  "bucket 
shop,"  as  the  agent  of  the  Paducah  Comi^ission  Co.,  which  latter  firm  was 
-doing  business  in  Paducah,  Ky.,  and  which  had  connection  with  the  Odell 
'Commission  Co.,  at  Cincinnati,  O.,  and  charged  that  all  three,  Morris, 
Paducah  Commission  Co.  and  Odell  Commission  Co.  were  acting  together 
in  the  transaction  of  the  business  at  May  field,  Ky.,  and  had  mutual  arrange- 
ments between  themselves,  and  that  all  were  bound  to  appellee  on  account 
of  the  acts  of  W.  C.  Morris  as  their  agent  at  Mayfi^ld,  Ky. 

The  Odell  Commission  Co.  and  W.  C.  Morris  failed  to  answer.  The  ap- 
p»^llant,  the  Paducah  Commission  Co.,  did  answer,  and  traversed  all  the 
allegations  of  the  petition.  A  jury  was  empaneled  and  heard  the  evidence, 
and  returned  a  verdict  for  the  amount  claimed  by  the  appellee.  The  Padu- 
cah Commission  Co.  alone  appeals  from  that  judgment,  and  contends,  first, 
that  the  proof  did  not  show  that  W.  C.  Morris  was  acting  in  Mayfleld  as  the 
<ngent  of  the  appellant;  second,  that  the  proof  did  not  show  that  at  the  time 
of  the  sales  and  purchases  of  stocks,  etc.,  that  it  was  mutually  agreed  and 
understood  by  both  appellee  and  Morris  that  the  stock  and  commodities 
contracted  to  be  bought  and  sold  were  not  to  be  delivered,  but  that  the  pur- 
chaser or  seller  should  merely  receive  the  differences  between  the  contract 
pi  ice  and  the  market  price  at  the  maturity  of  the  contract. 

The  instruction,  No.  1,  given  by  the  court  is  as  follows:  "The  court 
further  instructs  the  jury  that  if  they  believe  from  the  evidence  that  Walter 
•C.  Morris  was  the  agent  for  the  defendants,  Arenz  &  Gilbert,  trading  as 
the  Paducah  Commission  Co.,  in  the  transaction  of  business  at  Mayfield, 
Ky.,  in  which  plaintiff,  C.  W.  Boswell,  bought  and  sold  stock,  grain,  pro- 
visions 01  commodities  on  a  margin,  and  they  further  believe,  from  the  evi- 
dence, that  at  the  time  of  any  such  sales  or  purchases  the  delivery  of  the 
Articles  bought  or  sold  was  not  contemplated  by  the  parties  thereto  or  their 
agents,  they  will  find  for  plaintiff  as  against  Arenz  &  Gilbert,  such  amount 
of  money  as  they  may  believe  from  the  evidence  he  lost  in  such  transactions 
vrith  Walter  C.  Morris  while  acting  as  agent  for  Arenz  &  Gilbert,  trading 
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as  the  Paduoah  CommlsEion  Co.,  If  they  believe  he  did  act  as  such  t^enu 
etc." 

There  was  do  evidenoe  Introduced  showing  that  there  was  ever  any  dellr- 
eTj[  or  offer  of  delivery  of  any  of  the  stocks,  bonds,  etc.,  by  either  of  the 
I>artle8  to  the  contract,  and  hence  the  only  questions  to  be  submitted  to  the 
Jury  were  whether  Morris  was  the  agent  of  Aienz  &  Gilbert  In  the  traosac- 
tlon  of  thl«  business,  and  whether  or  not  It  was  contemplated  by  the  partis 
to  the  contract  that  there  was  to  be  a  dellTery  of  the  articles  bought  or  sold. 
The  appellant  contends  that  this  last  proposition  was  not  properly  submil- 
ted  to  the  jury;  that  the  words  **the  delivery  of  the  articles  bought  or  sold 
was  not  contemplated  by  parties  thereto  or  their  agents''  used  io  the  in- 
structions did  not  express  the  law  of  the  case;  that  these  words  meant  that 
If  any  party  did  not  contemplate  a  delivery  at  the  time  of  entering  Into 
same,  then  the  appellant  was  liable. 

The  Instiuctlon  should  be  construed  as  a  whole.  The  first  part  of  it  re- 
quired the  jury  to  believe  that  Morris  was  the  agent  of  Arenz  &  Gilbert,  and 
sold  stocks,  etc.,  on  margin,  and  the  words  "parties  thereto''  so  used  re> 
quired  the  jury  to  believe  that  no 'delivery  was  contemplated  by  all  the 
parties  to  the  purchases  or  sales  previously  referied  to  In  the  instructions. 
ThlE  is  the  only  rational  construction  of  the  court's  language,  and  must 
have  been  go  understood  by  the  jury.  This  action  was  prosecuted  under 
sections  19&5  and  1966  of  the  Kentucky  Statutes.  These  sections  have  been 
construed  by  this  court  in  several  cases,  the  two  latest  being  90  Ky.,  SSO. 
and  the  case  of  Boyd  Commission  Go.  v.  Coates,  24  Ky.  Law  Rep.,  730.  The 
facts  of  this  last  case  and  the  one  at  bar  are  almost  Identical,  and  the  law  as 
stated  in  that  case  so  completely  covers  this  case  that  we  deem  it  a  waste 
of  time  to  refer  to  authorities  to  ghow  the  liability  of  appellant  under  cir- 
cumstances. 

Wherefore,  the  judgment  is  affirmed. 


PA  DUG  AH  GOMMIS3ION  GO.  v.  LONG. 

(Filed  November  29,  1904— Not  to  be  reported. ) 

Former  appeal— Authority  of— This  case  is  affirmed  for  the  reasons  statt^d 
in  the  case  of  Paduoah  Gommlssion  Go.  v.  Boawell. 

W.  A.   Berry.  Reed&  Berry,   Bobbins  &  Thomas  and    W.  R  HIsell  for 

appellant. 

D.  G.  Parks  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

By  agreement  of  parties  this  case  and  the  case  of  Paducah  Commisska 
Co.  V.  C.  W.  Be  swell,  ante,  1069,  this  day  decided,  were  considered  togetiier 
The  facts  and  the  legal  propositions  in  that  case  and  this  one  are  ezaotiy 
alike,  and  for  the  reasons  stated  in  that  case  this  one  Is  hereby  affirmed. 
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ICE  V.  ICE. 

(Filed  NoTember  29, 1904— Not  to  be  reported.) 

Hueband  and  wife— Contracts  between  relating  to  separation— Where  the 
bnsbaod  oonveyed  to  the  wife  a  email  tract  of  land  of  the  value  of  1600  and 
wme  personalty  in  consideration  that  she  would  refrain  from  instituting  a 
«Qit  against  bim  for  alimony  and  divorce  and  that  she  would  rear  and  edu- 
cate their  only  child  and  support  herself  without  cost  to  him,  it  was  error 
in  the  chancellor  to  set  aside  the  conveyance  on  the  ground  of  fraud  and 
waot  of  capacity  on  the  part  of  the  husband  to  make  a  contract,  the  evidence 
not  authorizing  it,  but  there  was  evidence  that  threats  were  made  by  the 
father  and  brothers  of  the  wife  which  resulted  in  the  husband's  execution 
of  the  deed,  and  not  release  appellant  from  all  obligations  provided  for  in 
the  contract  and  to  give  her  a  lien  on  the  land  for  a  small  sum  which  she 
paid  in  part  satisfaction  of  the  lien  reserved  by  her  father  on  the  land,  and 
for  expenses  incurred  upon  the  death  of  the  child  that  were  paid  by  her. 

Geo.  S.  Sb  John  A.  Fulton  for  appellant. 

Halstead  &  Newell  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nnnn. 

On  the  28th  of  November,  1899,  appellee  and  appellant  were  married  in 
Nelson  county,  Kentucky,  and  lived  there  until  their  separation  on  Janu- 
ary,  22, 1902.  In  the  year  1901  a  boy  child  was  born  to  them.  At  the  time  of 
separation  appellee  was  the  owner  of  a  small  survey  of  land  worth  about 
1600,  two  old  horses  of  but  little  value,  one  cow,  some  little  corn,  some 
hougehold  and  kitchen  furniture  of  but  little  value,  and  a  few  Irish  potatoes. 

It  appeals  that  at  the  time  of  the  separation  the  appellee  conveyed  to  his 
wife  this  tract  of  land  and  the  personal  property  described,  in  consideration 
that  appellant  would  refrain  from  bringing  suit  against  him  for  alimony 
and  divorce,  and  the  further  consideration  that  she  was  to  take,  care  for, 
educate  and  raise  their  boy,  and  supi)ort  herself,  without  any  cost  or  ex- 
pense to  appellee,  and  that  he  was  to  be  released  from  all  future  responsibil- 
ity therefor.  In  addition  to  the  considerations  named,  she  agreed  to  and 
did  pay  him  160  in  cash.  She  borrowed  this  sum  from  her  father,  and  in 
the  deed  a  Hen  was  reserved  in  his  behalf  for  this  amount. 

In  the  month  of  May,  1902,  the  appellee  biought  this  action  against  the 
appellant  for  the  purpose  of  setting  aside  this  deed  conveying  the  land  and 
the  contract  and  agreement  by  which  she  obtained  the  personal  property 
named,  alleging  that  the  deed  and  the  contract  were  obtained  by  fraud, 
false  pretenses,  covin  and  by  duress,  and  that  they  were  both  obtained  from 
him  without  any  consideration.  She  answered,  denying  the  allegations  of 
the  petition.  Her  father  filed  his  petition  and  asked  to  be  made  a  party  to 
the  action,  whereby  he  sought  to  enforce  his  lien  on  the  land  for  the  160 
which  be  had  loaned  his  danghter  to  make  the  payment  to  appellee,  less  a 
credit  of  110  which  had  been  paid  to  him  by  appellant.  It  appears  that  the 
€hild  died,  and  appellant  paid  the  medical  bills  and  burial  expenses.  The 
proof  was  taken,  and  upon  the  trial  the  court  adjudged  that  the  deed  re* 
ferred  to  be  cancelled,  set  aside  and  held  for  naught,  and  that  the  article 
^Ad  a^^reement  of  separation,  in  so  far  as  it  transferred  and  conveyed  to  ap- 
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pellant  the  personal  property,  was  cancelled  and  set  aside,  and  it  iras  ad> 
judged  that  all  the  personal  property  mentioned  be  delivered  and  return^} 
to  appellee,  and  that  appellant  deliver  to  appellee  the  real  estate;  but  the 
oourt  gave  the  father  of  appellant,  Q.  M.  Newton,  a  lien  on  the  land  to 
secure  the  payment  of  the  note  for  150,  credited  hy  $10,  of  date  February  S3, 
1903,  the  amount  paid  him  by  hie  daughter,  the  appellant. 

The  appellee  and  the  appellant  were  allowed  to  te&tily  without  objection. 
He  stated  that  he  was  forced  to  make  this  deed  and  sign  the  article  of  separa- 
tion by  reason  of  threats  made  by  the  appellant,  her  father  and  her  brother, 
to  the  effect  that  if  he  did  not  sign  the  papers  he  would  be  killed.  He  was 
corroborated  in  this  statement,  but  to  a  very  slight  extent.  Appellant  and 
her  brother  controverted  these  statements  in  ix)6itive  termp,  but  'her  father, 
Q.  M.  Newton,  when  the  question  was  put  directly  to  him  with  ref*perc«to 
threats,  in  a  manner  waived  and  evaded  the  questions,  but  in  effect  denied 
that  threats  or  any  knowledge  of  threats  to  obtain  the  deed  or  the  article  of 
separation.  The  appellee  also  introduced  eight  or  ten  witnesses  who  proved 
that  he  had  a  weak  mind,  and,  in  their  opinion,  was  not  capable  of  piotect- 
ing  his  interests  in  a  business  transaction.  Appellant  introduced  about  the 
same  number  of  witnesses,  who  testified  that,  in  their  opinion,  he  waft 
capable  and  competent  to  transact  business  and  protect  himself. 

While  the  evidence  is  conflicting,  we  are  convinced  that  appellee  has  cot 
a  strong  mind,  nor  much  will  power,  but  he  has  sufiScient  of  both  to  protect 
himself  in  a  business  transaction  under  ordinary  circumstances,  and  we 
would  be  unwilling  to  let  the  judgment  stand  directing  a  cancellatioD  cf 
the  deed  and  a  return  to  appellee  of  the  real  estate  and  personal  property 
but  for  the  fact  of  appellee's  positive  statements  of  the  force,  threats  and 
duress  in  obtaining  his  consent  to  the  execution  of  the  deed  and  the  cod- 
tract,  and  for  the  fact  ,that  G.  M.  Newton,  the  father  of  the  appellaot, 
evaded  and  waived  the  questions  put  to  him  upon  these  points,  and  failed 
to  deny  in  a  positive  manner  the  use  of  force,  threats  and  duress  in  obiaii]- 
ing  the  deed  and  contract.  There  is  no  evidence  in  the  record  showing  anf 
conduct  on  the  part  of  appellant  to  justify  the  appellee  in  abandoninRand 
failing  to  support  the  appellant  as  his  wife.  When  the  court  cancelled  the 
deed  and  directed  a  return  to  the  appellee  of  the  land  and  personal  prcpen? 
mentioned  it  should  have,  at  the  same  time,  released  the  appellant  from  all 
obligations  provided  in  the  contract,  and  in  addition  to  giving  the  lien  on 
the  land  to  G.  M.  Newton  for  the  $40,  it  should  also  have  been  adjudged  to 
appellant  a  lien  on  the  land  for  the  $10  that  she  paid  her  father  on  this  $50^ 
claim,  and  for  the  medical  bills ^nd  burial  expenses  incurred  In  the  treat- 
ment and  burial  of  their  son,  for  the  reason  that  she  paid  this  tlOandio- 
curred  this  expense  on  the  faith  of  the  contract  and  deed  before  she  had 
notice  that  appellee  would  undertake  to  rescind  the  contract  and  baTe  the 
deed  set  aside.  On  the  return  of  the  case  the  court  should  make  an  order 
absolving  her  from  all  the  obligations  on  her  part  contained  in  the  artidca 
of  separation,  and  giving  her  a  lien  on  the  land  for  the  matters  theieio 
stated,  and  leave  them  free  to  effect  a  reoonoiliatioD,  to  sue  for  divoice  aad 
alimony,  or  to  take  such  other  steps  as  they,  or  either  of  them,  may  tbisk 
proper  in  the  premises. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
snanded  for  further  proceedings  coneistent  herewith. 
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DUNCAN  V.  AMERICAN  STANDARD  ASHPALT  CO. 

(Filed  November  30,  lf^04— Not  to  be  reported. ) 

Leases— Damages — iDJunctions— Appellant  conveyed  the  mineral  riglits  In 
a  tract  of  land  to  the  Logan  County  Asphalt  Co.,  which  company  made  a 
mortgage  of  the  property  which  was  foreclosed  and  the  property  purchased 
by  appellee,  and  in  defining  the  rights  of  the  parties  the  court  construed 
the  deed,  setting  out  wherein  the  company  originally  acquired  certain  rights 
and  wherein  it  acquired  no  rights  to  do  certain  things.  Appellant  brought 
this  action  setting  up  these  facts,  and  alleged  that  appellee  had  wrongfully 
out  certain  timber  and  converted  it  to  his  own  use,  and  sought  to  enjoin 
appellee  from  further  trespasses.  Held— That  the  judgment  awarded  appel- 
lant seems  sullicient  to  cover  the  timber  used,  and  as  there  was  no  allega- 
tion or  proof  that  appellee  was  insolvent,  and  the  proof  does  not  warrant 
tbe  conclusion  that  it  was  about  to  coiamit  other  trespasses,  it  was  not  im- 
proper for  the  chancellor  to  deny  the  injunction. 

I  W.  P.  Sandidge  for  appellant. 

J.  C.  Browder,  W.  F.  Browder  and  H.  S.  McCutcheon  for  appellee. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  January  27,  1896,  appellant,  D.  D.  Dunoan,  and  wife  conveyed  by  deed 
to  the  Logan  County  Asphalt  Co.  the  mineral  rights  in  a  tract  of  land  con- 
taining 657  acres  in  consideration  of  110,000,  the  vendee  to  have  the  right  to 
ffo  upon  any  part  of  the  land  and  dig  to  any  depth  for  the  purpose  of  mining 
and  quarrying  stone  therefrom.  The  deed  also  contained  the  following 
Etlpulations :  ''It  is  further  agreed  that  in  the  event  the  party  of  the  second 
part  desires  to  construct  a  railroad  from  the  Louisville  &  Nashville  R.  R. 
to  the  said  property  hereby  conveyed,  the  party  of  the  seeond  part  is  hereby 
given  the  right  of  way  for  such  road  without  cost  through  the  lands  from 
the  said  railroad  to  any  portion  of  said  land  hereby  conveyed ;  but  it  is 
understood  and  agreed  that  said  railroad  shall  not  be  run  on  any  line  between 
the  dwelling  house  of  the  parties  of  the  first  part  and  the  tari  yai^  on  the  river. 
The  parties  of  the  first  part  hereby  further  agree  to  permit  the  party  of  the 
■econd  part,  its  assigns  or  successors,  to  use  any  timber  on  the  land  hereby 
conveyed  for  the  purpose  of  erecting,  building  cr  constructing  other  works 
which  may  be  desired  in  the  development  of  said  mining  property;  and  also 
to  permit  the  party  of  the  second  part,  its  assigns  or  successors,  to  get  from 
said  property  hereby  conveyed  cross  ties  to  be  used  in  the  construction  of  said 
branch  road  which  may  be  on  said  land  (with  tbe  exception  of  chestnut  oak). 
It  18  understood  that  this  deed  does  not  convey  the  cleared  land  nor  the 
orchard  on  said  land  unless  it  be  underlaid  with  mineral,  but  in  the  event 
it  shall  be  discovered  hereafter  that  said  orchard  or  cleared  land  shall  be 
nnderlaid  with  mineral,  then  the  party  of  the  second  part  is  hereby  Invested 
with  the  right  to  develop  such  part  of  said  property,  it  being  understood 
that  in  doing  so  the  second  party  will  do  as  little  damage  as  possible  to  the 
surface  of  that  part  of  the  land  hereby  conveyed.  It  is  further  understood 
that  the  party  of  the  second  part,  its  assigns  and  suocessors,  shall  have  the 
right  to  erect  any  necessary  buildings  or  other  works  on  an  part  of  said 
property,  except  upon  said  cleared  land  or  orchard,  and  shall  h        free  acoesB 
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to  said  land  from  any  direction  by  roads  and  other  passways  or  menns  of  exit 
and  entrance.  It  is  fnrther  Agreed  that  the  second  party,  as  a  further  oon- 
sideration  for  this  deed,  shall  pay  to  the  parties  of  the  first  part  two  aod 
one-half  oents  on  each  ton  of  asphalt  mined  on  said  land,  after  fifty  thoas- 
and  tons  shall  have  been  taken  therefrom ;  and  all  the  asphalt  takeD  out 
since  the  9th  day  of  March,  1804,  shall  be  oonnted  as  part  of  said  fifty  thous- 
and tons." 

The  Logan  County  Asphalt  Go.  made  a  mortgage  on  the  property  cod- 
Teyed  to  it;  the  mortgage  was  foreclosed,  and  the  property  sold  uoder  a 
judgment  of  the  court.  Appellee  purchased  the  proper^  at  the  decretal 
sale.  In  the  judgment  in  that  action  the  court,  in  defining  the  rights  of  tbe 
parties,  construed  the  deed  abo^e  quoted  as  follows:  **In  order  that  tbe  pnr- 
chaser  at  the  sale  herein  ordered  may  know  the  extent  of  his  rights  and  the 
limitations  on  them,  it  is  the  opinion  of  the  court,  and  it  is  adjudged,  that 
under  the  deed  from  D.  D.  Duncan  to  the  Standard  Asphalt  Go.  said  com- 
pany acquired  no  right: 

'*l8t.  To  cut  any  timber  on  said  land  except  snch  as  may  be  necessaiy  to 
make  cross  ties  suflScient  for  the  original  oiinstruction  of  the  railroad  men- 
tioned (and  that  all  ties  cut  and  not  used  by  said  company  are  to  be  oonnted 
the  same  as  used),  and  except  such  timber  as  may  be  required  for  the  orig- 
inal construction  of  such  house  and  structures  as  may  be  necessary  in  tbe 
development  of  the  asphalt  mines. 

**2d.  It  has  no  right  to  cut  any  timber  for  fuel,  or  for  repairs,  or  to  clear 
any  land  for  cultivation,  or  to  cultivate  any  of  it. 

"tSd.  The  company  acquired  no  right  to  cut  any  timber  which  it  did  not 
in  good  faith  Intend  to  use  for  the  purposes  specified  in  this  judgment,  and 
all  timber  cut  without  intent  to  be  so  used  remains  the  property  of  said 
Duncan. 

"4th.  The  company  has  no  right  to  sell  any  timber  off  said  land,  nor  to 
let  to  any  tenant  any  part  of  it,  or  of  any  houses  erected  on  it,  except  to  its 
employes. 

*'6th.  In  getting  cress  ties  and  other  timber  for  the  purposes  herein  speci- 
fied as  allowed,  the  part  of  trees  not  used  or  fit  to  be  used  for  such  purposes 
belongs  to  said  Duncan. 

"6th.  Said  Duncan  has  a  lien  on  the  property  conveyed  by  said  deed  for 
his  royalty  on  asphalt  taken  out  in  excess  of  60,000  tons,  and  in  estimating 

the  amount  that  which  has  already  been  taken  out  since  the day  of 

,  1894,  shall  be  taken  into  account." 

Duncan  brought  this  suit  in  equity  on  January  23,  1903,  setting  up  tbe 
foregoing  facts,  and  alleging  that  appellee  had  wrongfully  cut  down  on  the 
land  and  converted  to  its  own  use  a  large  quantity  of  timber  standing 
thereon,  no  part  of  which  was  used  by  it,  or  intended  to  be  used  by  it,  for 
any  building  or  other  work  in  the  development  of  the  property  or  for  ties  in 
the  construction  of  the  railroad;  that  it  had  also  converted  to  its  own  osea 
large  quantity  of  timber  cut  by  its  vendor  on  the  land  which  was  not  used 
by  its  vendor,  nor  intended  to  be  used  by  It,  for  building  purposes  or  other 
work  in  the  development  of  the  property ;  that  it  had  also  wrongfully  cut 
down  and  converted  to  its  own  use  a  large  quantity  of  chestnut  oak,  and 
that  all  of  the  abo\e  was  of  value  |800.    He  also  alleged  that  the  defendant 
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^aa  threatening  to  cut  down  and  convert  other  timber;  that  the  property  has 
long  Blnoe  been  developed  and  the  branch  railroad  has  been  constructed,  and 
that  a  great  multiplicity  of  actions  would  result  if  the  defendant  were  not 
enjoined  from  further  trespasses.  The  defendant  filed  an  answer,  denying 
the  allegations  of  the  petition,  and  on  final  hearing  the  court  entered  jadg- 
ment  in  favor  of  the  plaintiff  for  |S2. 15  and  costs,  but  refused  to  grant  an 
injunction,  and  from  this  judgment  the  plaintiff  appeals. 

The  proof  on  the  trial  showed  that  appellee's  vendor  had  cut  and  made  666 
ties,  which  it  allowed  to  rot  in  the  woods,  and  that  it  had  cut  down  timber 
rafiiclent  to  make  266  more  ties,  which  were  not  made,  and  the  timber  was 
allowed  to  rot.  Bat  this  was  done  some  years  ago,  and  there  was  a  judg- 
ment rendered  in  February,  1001,  which  covered  all  damages  up  to  that 
time.  The  proof  also  showed  that  a  branch  railroad  had  been  built  from 
the  line  of  the  railroad  track  for  two  mlies;  that  from  this  point  to  the 
mine,  which  was  a  distance  of  about  a  mile  and  a  quarter,  a  tramway  had 
tM^.€n  constructed.  The  railroad  ran  to  the  foot  of  a  cliff,  and  it  not  being 
practicable  to  run  the  railroad  up  the  hill  to  the  mine,  the  tramway  was 
built  from  the  top  of  the  cliff  to  the  mine.  The  rock  was  hauled  on  the 
tramway  to  the  top  of  the  cliff,  and  there  run  down  a  chute  into  the  cars. 
The  material  for  the  tramway  was  gotten  from  the  plaintiff's  land,  the  old 
ties  above  referred  to  being  in  port  used  and  in  part  the  slabs  made  in  get* 
ting  out  the  railroad  ties.  The  rest  were  gotten  from  the  right  of  way 
<cleared  for  the  tramwny.  One  chestnut  tree  was  blown  up  at  the  time  in 
developing  it,  and  one  war  cut  on  the  right  of  way.  Logs  sufficient  to  make 
1,666  feet  of  lumber  were  cut  on  Duncan's  land  and  sawed  up  into  plank, 
which  was  used  in  the  construction  of  a  mill  at  the  mine  in  connection  with 
other  lumber  bought  by  the  compiiny.  In  addition  to  this,  thirty  or  forty 
trees  were  cut  and  used  in  making  the  foundation  upon  which  the  crusher 
rested  and  the  chute  at  the  incline.  Some  of  the  wood  cut  from  the  right  of 
V7ay  was  used  for  fuel  and  perhaps  some  of  the  other  wood,  but  the  company 
in  the  main  bought  its  wood  and  required  its  tenants  to  furnish  their  own 
fuel,  notifying  them  that  they  must  not  get  it  off  of  Duncan's  land. 

Appellee  derives  its  rights,  under  the  judgment  in  the  foreclosure  suit.  It 
bas  only  such  interesl;  in  the  property  as  was  sold  in  that  case,  for  the  pur- 
•ohaser  at  the  judicial  sale  buys  only  what  is  soid.  It  is,  therefore,  bound 
by  the  judgment  in  that  case  above  quoted  construing  the  deed,  and  can  not 
exercise  any  right  under  the  deed  which  was  then  deteruiined  not  to  be  con- 
veyed by  it.  By  the  terms  of  the  deed  the  parties  of  the  first  part  agreed  to 
permit  the  party  of  the  second  part,  its  assigns  or  successors,  to  use  any 
timber  on  the  land  conveyed  for  the  purpose  of  erecting  or  constructing 
other  works  which  might  be  desired  in  the  development  of  the  mining  prop- 
erty. Under  the  proof  the  tramway  was  a  work  necessary  in  tlie  develop- 
ment of  the  property,  for  it  was  not  practicable  to  build  a  railioad  over  the 
hill.  For  the  same  reason  the  chute  was  also  necessary,  and  appellee  is  not 
liable  for  the  timber  used  by  it  in  constructing  the  tramway  or  the  chute. 
The  rest  of  the  lumber  and  logs  which  it  used  from  the  land  was  used  in 
building  a  platform  for  the  crusher,  and  in  the  mill  house  which  it  erected. 
This  seems  to  have  been  original  construction,  and  was  included   in   the 

other  works"  which  might  be  desired   in  the  development  of  the  mining 
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property.  Appellee  had  no  right  to  use  for  fuel  the  wood  cut  from  the  rif^ht 
of  way  or  the  chestnut  trees  referred  to,  but  the  judgment  for  133.15  eeema 
8u£9cient  t*o  cover  these  things. 

There  was  no  allegation  or  proof  that  the  defendant  was  insolvent,  uid 
the  proof  does  not  warrant  the  conclusion  that  the  defendant  is  about  to 
commit  other  trespasses,  or  that  an  injunction  is  necessary  to  prevent  a 
multiplicity  of  actions,  and  on  the  whole  case  we  see  no  reason  for  disturb* 
Inff  the  conclusion  of  the  chancellor  on  tlie  facts. 

Judgment  a£Brmed. 


TJIK  WASHINGTON  LIFE  INSURANCE  CO.  v.  LYNE,  &c. 

(Filed  November  80,  1001— Not  to  bo  reported.) 

Insurancft— Paid-up  policy — Time  in  which  demand  may  be  made- 
Limitation— In  nn  action  to  recover  tho  amount  of  paid-up  insurance  and 
to  have  a  paid-up  policy  issued,  demand  must  be  made  within  five  years 
from  the  date  of  the  last  payment  upon  the  policy,  where  it  has  lapsed,  and 
where  demand  is  made  within  this  time  the  insured  has,  under  the  expnss 
language  of  the  statutes,  fifteen  years  from  the  time  his  cause  of  action 
accrued  to  institute  suit  for  relief. 

Hazelrigg,  Chenault  &;  Hazelrigg  for  appellant. 

Shanlklln  &  Worthington  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnani. 

On  the  14th  day  of  April,  1S84,  the  appellant,  the  Washington  Life  Insur- 
ance Co.,  insured  tho  life  of  the  appellee,  Suntford  C.  Lyne  in  the  amounk 
of  $3,000  for  the  sole  use  and  benefit  of  his  wife  and  surviving  children,  with 
participation  in  profits.  In  this  policy  "the  company  agrees  to  pay  one- 
half  thd  amount  of  said  insurance,  to  wit,  11,5  0,  at  their  uffice  in  the  city 
of  New  York  to  said  aFsured,  share  and  share  alike,  on  the  14th  of  April» 
1904,  or  should  he  die  before  that  time  to  pay  in  like  manner  in  sixty  days 
after  due  notice  and  satisfactory  proof  of  his  death  the  sum  of  83,000,  share 
and  share  alike  to  tho  assured  if  alive,  if  not  alive,  to  the  executors  or  ad- 
ministrators of  the  said  Santford  C.  Lyne." 

In  consideration  for  this  policy  Santford  C.  Lyne  agreed  to  pay  semi- 
annually $48.68  upon  the  14th  days  of  October  and  April  of  each  year.  Item 
second  of  the  conditions  and  agreements  on  the  buck  of  the  policy,  referred 
to  and  forming  part  of  the  policy,  provides  as  follows:  ^'Notwithstandins 
this  policy  shall  lapse  and  became  forfeited  for  the  nonpayment  of  any  pre- 
mium upon  the  day  upon  which  the  same  shall  fall  due  according  to  the 
terms  thereof  as  hereinbefore  contained,  yet  after  the  payment  of  three 
annual  premiums,  and  plaintiff's  demand  with  surrender  of  this  policy 
within  six  months  after  such  lapse  by  such  nonpayment,  this  company  will 
issue  a  nonparticipating  paid  up  policy  for  as  many  twenty  parts  of  the 
original  amount  hereby  insured  as  there  shall  have  been  complete  annual 
premiums  paid,  and  the  paid-up  insurance  purchased  by  such  surrender  of 
this  policy  shall  be  payable  at  the  same  time  and  under  the  sameconditionSt 
except  as  to  the  payment  of  premiums,  as  the  original  policy." 
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On  the  4tb  of  March,  1004,  the  appellee,  Santford  G.  Ljne,  brought  this 
suit  In  equity  against  the  insurance  company,  in  which  he  recited  the  facts 
detailed  above  and  alleged  that  he  paid  the  semiannual  premiums  provided 
for  in  the  policy,  and  in  compliance  with  the  terms  thereof  for  twelve  years, 
and  demanded  that  the  defendant  should  issue  to  him  a  i>aid-up  nonpartici- 
pating  policy  for    11,800,  payable  at  his  death   to  the  beneficiaries  named- 
therein  in  accordance  with   item  second   of  the  policy;    and  that  notwith- 
standing  such   demand   the  insurance  company  had  failed   and  refused  ta 
issue  and  deliver  the  policy,  and  prayed  that  they  should  be  required  to  do 
80.     The  insurance  company  in  their  answer  alleged  that  the  policy  became- 
forfeited  on  the  14th  day  of  April.  1896,  for  the  nonpayment  of  premium, 
and  that  defendant  on  that  day,  and  for  six  months  thereafter,  might  have, 
made  demand,  accompanied  by  a  surrender  of  the  policy,  for  a   nonpartici- 
pating  policy  for  twelve-twentieths  of  the  original  amount  of  the  policy, 
and  if  same  was  refused,  might  have  enforced  his  demand  by  suit,  but 
alleged  that  more  than  five  years  had   elapsed  from   the  4th  of  April,  1890, 
when  such  demand  might  have  been  made  and  suit  brought,  before  the  in- 
stitution of  this  action,  and  plead  and  relied  upon  the  statute  of  limitations, 
in  bar  of  recovery.    On  the  2d  of  May,  1904,  the  plaintiff  amended  his  orig- 
inal petition,  joining  with  him  as  parties  plaintiff  his  wife  and  surviving- 
children,  and  alleged  that  Santford  C.  Lyne  had  survived  the  14th  of  Aprils 
1904,  and  prayed  as  in  their  original  petition  for  a  paid-up  policy  on  the  life- 
of  Lyne  for  |1,800  for  the  beneficiaries,  or  if  the  court  should  so  construe  the. 
policy,  for  a  judgment  for  $900,  with  Interest  from   the  14th  of  April,  1904, 
until  paid.    By  an  amended  answer,  subsequently  filed,  the  appellant  with- 
drew so  much  of  its  original  answer  as  admitted  that  under  the  conditions: 
therein  described  the  plaintiff  and  the  beneficiaries  of  the  policy  were  en- 
titled to   the  nonparticipating  policy  for  twelve- twentieths  of  the  original 
amount  of  insurance,  and  averred  that  under  the  terms  of  the  policy  and- 
contract  sued  on  it  agreed  to  pay  one-half  the  amount  of  the  insurance,  to-, 
wit,  $1,500,  to  the  assured,  namely,  the  wife  and  surviving  children  of  Sant- 
ford C.  Lyne,  on  the  14th  of  April,  1904,  provided  he  should  pay  the  semi- 
annual premiums  on  the  day  they  became  due;  and  alleged   that  he  had< 
failed  to  pay  any  premiums  on  the  policy  after  the  ]4tb  nf  April,  1896,  and: 
in  consequence  thereof  it  became  forfeited,  null  and  void  after  October  19. 
1896,  and  alleged   that  thereafter  it  owed  the  assured,  to  wit,  the  wife  and< 
children  of  the  insured,  no  right  or  duty  except  to  issue  a  nonparticipating 
paid-up  policy  for  as  many  twentieth  parts  of  the  original  amount  of  the, 
insurance  as  there  should  have  been   completed  annual  payments,  to  wit, 
twelve-twentieths,  provided  the  assured  after  the  payment  of  three  annual' 
premiums  demanded  such  paid-up  policy  and  accompanied  such   demand 
with  surrender  of  the  policy  within  six  months  after  lapse  for  nonpayment. 
of  premium;  and  further  alleged  that  the  assured  did  make  application  by 
letter  of  their  attorney  in  March,  1901,  for  such  policy,  but  made  no  surren- 
der, or  offer  of  surrender,  of  the  old  policy,  and  subsequently  abandoned  such 
application,  or  had  at  any  rate  failed  to  institute  suit  to  enforce  any  rights, 
thereunder  until  the  present  action  was  brought,  which  was  nearly  eight, 
years  after  the  time  when  they  might  first  have  demanded  and  sued  for  sucl^ 
policy,  and  plead  and  rely  upon  the  lapse  of  time  in  bar  of  recovery.    A. 
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'^neral  demurrer  was  Interpoaed  to  eaoh  paragraph  of  the  amended  answer 
hj  the  plaintiff,  and  the  caee  being  sabmitted  thereon,  and  also  upon  the 

"defendant's  demurrer  to  the  plaintiff's  petition  as  amended,  plaintiff's  de- 
murrer to  the  answer  was  sustained,  and  defendant's  demurrer  to  the  peti- 
tion overruled,  and  defendant  declining  to  plead  further,  it  was  adjudged 
by  the  court  that  the  plaintiff  recover  of  the  defendant,  the  Washington  Life 
Insuranoe  Co.,  $900,  with  interest  from  14th  of  Ootober,  1004,  and  they  have 

-appealed. 

The  chief  question  to  be  decided  upon  the  appeal  is  within  what  time  a 

'•fluit  can  be  brought  for  a  paid-up  policy  after  forfeiture  for  nonpayment  of 
•liremium.  It  is  admitted  that  the  demand  for  the  i>aid-up  policy  was  made 
within  five  years.  The  insurance  company  claims  that  unless  suit  was 
brought  within  five  years  after  the  time  when  it  might  first  have  been 
brought,  the  action  is  barred,  not  because  no  demand  was  made,  but  because 

>actioD  was  not  begun.  On  the  other  hand,  it  is  contended  for  the  plaintiff, 
under  the  express  terms  of  the  policy  and  repeated  decisions  of  this  court, 
that  if  demand  was  made  during  the  first  five  years  after  the  lapse  and 
-before  the  14th  of  April,  1001.  the  provision  of  the  policy  was  complied 
with,  and  suit  could  ha^e  been  brought  at  any  time  within  fifteen  years 
from  the  14th  of  April,  1806.  This  question  has  been  before  the  <x)urt  in  one 
form  or  another  in  many  oases,  beginning  with  Montgomery  v.  Phceniz 
Mutual  Life  Insurance  Co.,  77  Ey.,  61,  and  was  followed   by  Jackson  v. 

-Southern  Mutual  Life  In&  Co.,  79  Ey.,  407,  and  Southern  Mut.  Ins.  Co.  v. 
Montague,  84  Ey.,  664,  in  all  of  which  it  was  held  that  *'time  in  making 
demand"  for  the  paid-up  policy  was  not  of  the  essence  of  the  contract. 
These  decisions  were  disregarded  in  Hezter  v.  U.  S.  Mutual  Life  Ins.  Co., 
01  Ey.,  856,  and  Northwestern  Life  Ins.  Co.  v.  Barbour,  ^2  Ey.,  427;  but  in 
Mutual  Life  Ins.  Co.  v.  Jarboe,  102  Ky.,  80,  these  two  last  cases  were  over- 
•ruled,  and  the  doctrine  of  the  original  cases,  that  time  was  not  of  the  essence 
of  the  contract,  re-affirmed.  In  Mauhatran  Life  Ins.  Co.  v.  Patterson,  Sd 
Ey.  Law  Rep.,  1*287,  all   the  preceding  cases  were  carefully  reviewed  in  an 

-elaborate  opinion  by  Judge  DuRelle.  In  that  case  the  insured  obtained  a 
policy  on  the  twenty  payment  life  plan  iu  November,  1887,  he  paid  five 
finnual  premiums,  and  nearly  five  yi'ars  after  making  default  iu  the  pay- 
ment of  the  sixth  premium  applied  to  the  company  for  a  nonpartici patina 
paid-up  policy  ns  ttie  net  reserve  on  the  policy  at  the  time  of  the  lapse  would 
purchase  as  a  single  premium  at  the  company's  established  rate.  The  com- 
pany,  by  way  of  defense,  plead  the  provlsicn  of  the  policy  that  no  action 
could  be  maintained  for  the  reason  that  demand  for  the  paid-up  policy  waa 
not  made  wiihin  twelve  months  after  default  in  payment  of  premium.  It 
was  decided  that  the  insured  was  entitled  to  a  paid-up  policy,  as  time  of 
making  demand  was  not  of  the  essence  of  the  contract.  This  holding  was 
adhered  to  until  Washington  Life  Ins.  Co.  v.  Miles,  23  Ey.  Law  Rep..  1705, 
was  before  the  court.  In  that  case,  at  the  earnest  demand  of  the  insurance 
company   that  the  court  should  establish  some  time  at  which  the  right  to 

-demand  and  receive  a  paid-up  policy  should  terminate,    the  court  said: 

**' Taking  into  consideration  the  nature  of  life  insurance,  and  all  the  facts 

-and  circumstances  involved  therein,  we  are  of  the  opinion  that  the  insured 

should,  within  five  years  from   the  time  he  was  entitled  to  demand  a  paid- 
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up  policy,  make  demaDd,  or  that  bis  laohes  in  so  doing  should  bar  his  rigbt^ 
to  demand  and  receive  same." 

This  rule  has  been  followed  in  New  York  Life  Ins.  Go.  y.  Warren  Deposit- 
Bank,  25  Ky.  Law  Bep.,  825,  and  Equitable  Life  Ins.  Go.  t.  Warren  Deposit, 
Bank,  25  Ky.  Law  Bep.,  830;    Mutual  Life  Ins.  Go.  v.  O'Neal,  25  Ey.  Law. 
Bep.,  088,  and  the  Washington   Life  Ins.  Go.  v.  Glover,  26  Ky.  Law  Bep.» 
1827.     It  is  contended  for  the  insurance  company  that  in   the  two   cases, 
against  the  Warren  Deposit  Bank   it  was  decided   not  only  that  demand 
must  be  made,  but  it  must  also  be  accompanle<i  by  suit  to  enforce  the  de> 
mand  within  five  years.    Bnt  the  opinion   in  both  cases  shows  that  no  de- 
mand was  made  within  the  five  years;  and  that  for  this  reason  relief  was. 
denied.    In  both  cases  the  decision  in  the  Miles  case  is  referred  to  and  ap- 
proved.   In   the  case  of  the  Mutual  Life  Ins.  Go.  v.  O'Neal,  25  Ky.  Law 
Bep.,  088,  it  was  held  that  no  recovery  could  be  had  in  a  suit  brought  seven- 
teen years  after  the  lapse  of  the  policy,  but  in   that  case  no  demand  was 
proven  until  seven  years  after  the  lapse  of  the  policy.    Whilst  we  adhere  to 
the  rule  laid  down  in  the  Miles  case,  that  there  can  be  no  recovery  upon . 
policies  of  this  sort  unless  demand  is  made  within  five  years  after  the  for- 
feiture for  nonpayment  of  premium  for  paid-up  policy,  accompanied  by  sur- 
render or  offer  to  surrender  the  old  policy,  we  decline  to  extend  this  doo- 
trine  further,  and  to  require  that  in  addition  to  demand,  suit  to  enforce  compll, 
anoe  therewith  must  be  actually  instituted.    On  the  contrary,  we  hold  that  de- 
mand having  been  made  within  the  prescribed  time,  the  insured  had,  under, 
the  express  longuage  of  the   statute,  fifteen  years  from  the  time  when  his- 
cause  of  action  accrued  to  institute  suit  for  relief  therefor. 

For  reasons  indicated  the  judgment  is  affirmed. 


FLOOBE,  EX'OB,  &c.  v.  GBEEN,  &o. 
(Filed  November  80,  1C04— Not  to  be  reported.) 

1.  Wills— The  refusal  of  the  lower  court  to  permit  an  attesting  witness  to, 
a  will  to  testify  as  to  the  declarations  of  the  testatrix  at  the  time  to  him  as 
to  why  she  disposed  of  her  property  in  such  manner,  is  not  ground  for  re- 
versal, the  bill  of  exceptions  not  showing  what  reasons  she  gave  for  thus 
disposing  of  her  property. 

2.  Same — Verdict  of  jury— Where  several  wills  were  in  issue  and  the  jury 
found  in  favor  of  a  certain  one,  the  appellants  were  not  prejudiced  by  the 
Introduction  of  one  made  elsewhere,  it  being  competent  to  show  that  tha. 
testatrix  had  for  some  time  contemplated   such  disposition  of  her  property 
as  she  made  in  the  will  which  was  upheld  by  the  jury. 

N.  W.  Halsteod.  Morgan    Yewell,  John  D.  Wlckliffe  and  Ell  H.  Brown» 
Jr.,  for  appellants. 

John  S.  Kelly  for  appellees. 

Appeal  from  Nelson  Gircuit  Gourt. 

Opinion  of  the  court  by  Judge  Hobson. 

Fannie  B.  Floore,  the  wife  of  appellant,  J.  H.  Floore,  was  by  her  maidei\ 
name  Fannie  Lewis.  She  first  married  John  W.  Berkley,  who  died  about 
the  year  1887,  leaving  her  a  widow  without  children.    In  the  year  1801  sha. 
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married  appellant  Floore.  In  the  year  1808  ehe  made  a  will  by  which,  in 
fiubstance,  she  devised  to  her  husband,  J.  H.  Floore,  the  farm  she  had  in- 
herited from  her  father  and  devised  to  the  nephews  and  niece  of  her  first 
hustand  the  property  which  she  had  received  from  him.  This  was  before 
the  statute  authorizing  a  married  woman  to  make  n  will,  and  so  she  and  her 
tiusband  executed  a  deed  to  a  third  person  for  her  property  and  the  third 
person  deeded  it  back  to  her,  with  power  to  dispose  of  it  by  will.  Hhe  was  a 
woman  of  fine  natural  sense  and  above  the  average  in  intelligence.  There 
is  no  question  as  to  her  capacity  at  the  time  this  will  was  made  and  there  is 
no  evidence  of  undue  influence.  But  subsequently,  in  April,  1890,  while  in 
Florida,  she  made  another  will  by  which,  in  substance,  she  gave  her  hus- 
band for  life  the  property  she  had  previously  devised  to  him  in  fee  simple, 
making  some  minor  changes  In  the  disposition  of  her  other  property.  After 
this,  on  September  28,  1000,  while  on  a  yislt  to  Martinsville,  Ind.,  she  made 
a  third  will,  which  is  in  substance  the  same  as  the  Florida  will,  except  thai 
It  makes  some  minor  changes  in  the  devises  to  her  first  husband's  kindred; 
^ut  in  this  the  devise  to  her  husband  is  for  life  as  in  the  Florida  will.  After 
her  death  in  1902  all  three  of  these  wills  were  offered  for  probate.  The 
county  judge  probated  the  will  made  in  180S,  but  on  appeal  to  the  circuit 
court  the  jury  found  In  favor  of  the  last  will,  made  in  IndlRna. 

If  this  court  had  authority  to  determine  both  the  law  and  the  facts  in  will 
cases,  as  under  the  former  statute,  we  should  be  inclined  to  concur  in  the 
conclusion  of  the  county  judge.  But  this  has  been  changed,  and  now  a  ver- 
tJlct  in  a  will  case,  where  the  evidence  is  connicting.  stands  as  a  verdict  In 
any  other  case  tried  by  a  jury  and  can  not  be  set  aside  by  this  court,  except 
upon  such  grounds  as  a  verdict  of  a  jury  in  any  other  case  may  be  set  aside. 
(Howatt  V.  Howatt.  19  Ky.  Law  Rep.,    756;    Lischy  v.    Schrader,    104  Ky., 

mi.) 

The  proof  for  appellant  shows  that  Mrs.  Floore's  health  failed  in  the  year 
1895,  and  that  after  this,  and  before  either  the  Florida  oi  the  Indiana  will 
was  mude.  she  was  afilicted  with  heart  trouble  and  hysteria,  and  had  be- 
come addicted  to  certain  drugs,  impairing  her  mind,  and  making  hei  an 
«aay  prey  to  any  one  who  might  be  interested  in  influencing  her.  It  also 
tihows  conduct  on  the  part  of  the  devisees  in  the  last  two  wills  from  which 
undue  influence  might  well  be  inferred.  On  the  contrary,  the  proof  for  the 
appellees  is  to  the  effect  that  the  testatrix  was  always  a  woman  of  good  sense; 
that  she  managed  and  controlled  her  estate  herself  as  long  as  she  lived,  and 
that  she  wrote  out,  with  her  own  hand,  the  memoranda  from  which  both 
these  wills  were  drawn.  These  memoranda  are  produced,  and  are  shown  to 
be  in  her  handwriting.  They  are  intelligently  written,  and  confirm  the 
evidence  by  several  witnesses,  to  the  effect  that  her  mind  was  nil  right  when 
these  wills  were  made.  h)he  was  about  sixty  years  old  when  she  died,  and 
in  view  of  nil  the  facts,  we  can  not  say  that  the  verdict  of  the  jury  is  so  pal- 
pably againsrt  the  evidence  as  to  warrant  us  in  disturbing  it. 

There  was  nothing  in  the  evidence  warranting  an  instruction  on  insane 
aversion.    The  proof  does  not  show  that  the  testatrix  labored  under  any  de- 
lusion in  regard  to  her  husband,  or  that  she  had  any  aversion  to  hira.   They 
lived  together  until  her  death  as  husband  and  wife,  and  she  seems  to  have 
^appreciated  keenly  his  kindness  and  attention  to  her  in  her  sickness.    The 
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record  shows  that  he  was  a  k)nd  and  affectionate  hueband,  and  that  his 
wife  recognized  this.  There  was  no  substantial  error  in  allowing  the  will 
•of  her  first  husband  to  be  read  to  the  jury  or  the  ^roof  to  be  made  as  to 
what  estate  the  testatrix  received  from  him.  The  testatrix  had  devised  to 
the  api>ellant  only  the  property  that  she  inherited  from  her  father.  In  her 
two  lust  wills  she  gave  him  only  a  life  estate  in  this  property.  The  proof  as 
to  how  she  came  by  her  property  was  admissible  to  show  the  clrcumstnnces 
ander  which  she  was  placed  and  the  probable  motive  which  actuated  her. 
For  the  same  reason  it  was  competent  to  show  that  three  of  the  devisees 
tinder  the  two  last  wills  had  lived  in  her  house  after  their  mother's  death 
and  were  called  by  her  her  boys,  as  this  also  showed  a  motive  why  she 
should  want  to  provide  for  them  when  she  had  no  children  of  her  own  and 
no  near  relations. 

The  refusal  of  the  court  to  permit  John  D.  Wickllffe,  an  attesting  witness 
to  the  will  of  18f)8,  to  testify  ns  to  the  declarntions  of  the  testatrix  at  the 
time  to  him  as  to  why  she  thus  disposed  nf  her  property  la  not  ground  for 
reversal;  for  the  bill  of  exceptions  does  not  show  what  reasons  the  testatrix 
gave  him  for  thus  disposing' of  her  property.  The  avowal  Is  not  si;fllclent]y 
specific  to  show  that  this  testimony  would  have  been  materia  1  on  the  trial. 
It  was  admitted  that  the  testatrix  wns  of  sound  mind  when  she  made  the 
will  of  1893,  and  that  it  was  made  without  undue  Influence.  The  only  ques- 
tion in  the  ca.se  was  whether  that  will  had  been  revoked  by  the  later  will. 

The  court  allowed  A.  Dan  Rose,  husbaud  of  appellee,  Llnnle  Hose,  to 
testify  as  a  witness.  Under  section  fi'6  of  the  Code,  where  the  wife  is  in- 
terested, either  the  husband  or  the  wife  may  testify.  Llnnle  Bose  wns  in- 
terested, and  when  she  did  not  testify  on  the  trlnl  her  husband,  under  the 
Code,  was  a  competent  witness  for  her.  The  fact  that  her  deposition  had 
been  t-aken  was  dot  material  as  it  was  not  read  on  the  trial  or  offered  to  be 
read.  Section  4830,  Kentucky  Statutes,  provides:  *'And  if  a  will  Is  attested 
by  a  i)ergon  to  whom,  or  to  whose  wife  or  husband,  any  beneficial  Interest 
in  any  estate  is  hereby  devised  or  l)equeathed,  if  the  will  may  not  be  other- 
wise proved,  fuch  person  shall  be  deemed  a  competent  witness;  but  such 
<devise  or  bequest  shall  be  void." 

It  will  be  observed  that  the  statute  provides  that  the  witness  shall  be  com- 
petent, but  that  the  devise  shall  be  void.  Whether  it  applies  to  the  case 
l)efore  us  we  need  not  determine,  for  If  the  statute  applies  to  the  case  it  does 
not  follow  that  A.  Dan  Rose  was  not  a  competent  witness  for  the  will,  but 
•only  that  as  he  testified,  the  devise  to  his  wife  is  void.  There  was  then  no 
error  in  the  circuit  court  in  allowing  the  witness  to  testify,  and,  as  appel- 
lant is  not  Interested  in  the  estate  devised  to  Llnnle  Rose,  he  can  not  raise 
the  question  whether  the  devise  to  her  is  void.  The  only  question  to  be 
decided  here  is  whether  the  paper  shall  be  probated.  The  rule  of  the  com- 
mon law,  as  well  as  of  the  Code,  forbids  the  husband  or  wife  to  testify  con- 
-oerning  any  confidential  communication  between  them.  Appellant  was, 
therefore,  properly  not  allowed  to  testify  as  to  private  communications 
between  him  and  his  wife. 

The  Florida  will  was  properly  admitted  in  evidence,  for  the  issue  in  the 
oase  was  will  or  no  will,  and  If  the  Jury  found  that  the  Indiana  will  was 
not  valid,  they  might  have  found  that  the  Florida  will  was  valid.    The  case 
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if  tried  anew  in  the  circuit  court  under  the  statuta  But  aside  from  this, 
the  jury  found  in  favor  of  the  Indiana  will,  and,  therefore,  appellantE  were 
not  prejudiced  bj  the  introduction  of  the  Florida  paper.  It  was  at  least 
competent  in  evidenoe  to  show  that  the  testatrix  had  contemplated  for  some 
time  the  disposition  of  her  property  which  she  in  substance  made  by  the- 
Indiana  will.  The  instruction  of  the  court  as  to  undue  influence  was  sub- 
stantially in  the  languai?e  several  times  approved  by  this  court,  and  Wftft^ 
not  prejudicial.  On  the  cross  oppeal  complaint  is  made  that  the  court  did 
not  adjudfi^e  costs  against  appellant.  He  was  the  executor  in  the  will  of 
1803.  As  executor  of  that  will  he  offered  it  for  probate,  and  undertool^  to 
show  that  it  had  not  been  revoked.  It  was  his  duty  as  executor  to  probate 
the  will  under  which  he  was  appointed,  if  he  could  do  so,  and  he  is  entitled 
to  his  costs  AS  executor  expended  in  his  good  faith  effort  to  sustain  that 
will.  On  the  whole  case  we  see  no  substantial  error  to  the  prejudice  of  ap- 
pellant or  appellees  on  the  original  or  the  cross  appeal. 
The  judgment  complained  of  is  aflQrmed. 


BOBLETT.  &c.  v.  BARLOW. 

(Filed  November  80,  1904— Not  to  be  reported.) 

Advancoments— Settling  estate— In  deterrainlnx  the  advancements  made 
by  the  intestate  in  the  settlement  of  his  estate,  where  there  were  only  two 
children.  It  appearing  that  their  father  had  advanced  to  the  sou  $2,116.25  in 
money,  and  had  permitted  his  daughter  and  her  family  to  reside  on  a  tract 
of  land  worth  about  $1,250  for  over  twenty  years  without  paying  any  lent 
therefor,  and  that  he  declared  to  a  number  of  witnesses  that  the  rent  of  the 
land  which  the  daughter  enjoyed  was  equal  to  the  money  the  son  bad  re- 
ceived, there  lieing  no  evidence  to  the  contrary,  the  conclusion  of  the  father 
in  this  case  will  not  be  disturbed. 

;  W.  C.  Mohord  and  W.  F.  Grigsby  for  appellants. 

I.  H.  Thurman  and  J.  W.  S.  Clements  for  appellee. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Peter  G.  Barlow  died  intestate  a  resident  of  Washington  county  in  ApriU 
1900,  and  this  suit  was  brought  to  settle  his  estate.  He  bad  two  childion, 
Richard  Barlow  and  Mary  P.  Boblett.  The  only  controversy  is  as  to  ad- 
vancements made  to  the  two  children. 

The  facts  are  about  as  follows :  About  the  year  1866  the  father  gave  the  son 
$400.  He  then  went  security  for  the  son  on  some  notes  and  on  September  9. 
1875,  paid  $300  on  one  of  these  notes  and  about  the  same  time  $880  on  another. 
Shortly  after  that  he  gave  him  $700  to  make  the  last  payment  on  bis  land, 
and  in  September,  1886,  gave  him  $200  more.  In  the  year  1888  the  son's  wife 
sued  him  for  a  divorce  and  alimony,  and  a  number  of  his  oreditors  attached 
bis  property.  In  these  suits,  which  were  consolidated,  the  father  filed  a 
note  executed  to  him  by  the  son  for  $S,116,  setting  it  up  as  a  debt  againit 
the  son,  but  the  court  held  that  the  money  had  been  really  given  to  the  sod 
and  refused  to  allow  it  to  oome  In  against  the  other  creditors,  although  a 
personal  judgment  was  rendered  against  the  son  on  the  note  by  default,  be 
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making  do  defense.  On  the  margin  of  this  judgment  the  father,  on  June  4, 
1806,  made  the  following  releaee:  "In  order  to  and  with  the  intention  of 
and  for  the  purpose  of  equalizing  my  children,  my  daughter,  Mrs.  Boblett, 
ha'ving  received  as  much,  I  hereby  now  release  and  declare  satisfied  and  can- 
celled this  judgment  in  my  favor  for  the  sum  of  S2,116  86,  with  interest  at 
the  rate  of  6  per  centum  per  yeai  from  October  6,  1886,  against  my  son» 
Richard  Bailow.     This  June  4,  1898." 

The  daughter,  Mary  Boblett,  was  married  about  the  year  1860.  Not  long- 
after  her  marriage  she  moved  upon  a  tract  of  land  belonging  to  her  father 
and  lived  there  for  something  over  twenty  years,  and  when  she  moved  out 
her  married  daugl^ter  remained  there  and  held  the  land  until  her  father's 
death.  The  tract  contained  eighty  seven  acres,  and  sold  after  his  death  fox 
about  114.60  an  acre.  The  proof  shows  that  no  rent  was  regularly  paid  for 
the  land,  but  only  occasional  payments  which  the  father  declared  did  not 
more  than  amount  t>o  the  taxes.  While  the  value  of  the  rent  of  the  place  is 
a  matter  on  which  the  witnesses  differ,  we  are  not  inclined  to  disturb  the 
Judgment  of  the  father  In  the  matter.  He  declared  to  a  number  of  witnesses 
that  the  rent  of  the  land  which  the  daughter  enjoyed  amounted  to  as  much 
as  tbe  money  the  son  had  received  This  statement  he  seems  to  have  made 
to  all  bis  friends  and  neighbors,  and  he  declared  that  he  made  the  release  on 
the  judgment  because  he  wanted  no  fiiss  about  it  after  he  was  dead,  and  felt 
that  this  was  right. 

The  son  was  then   living  in  Nebraska,  and  there  is  no  reason  to  suspect 
undue  influence.    Though  advanced  in  years,  the  father  was  a  man  of  force 
and  capacity,  and  seems  to  have  acted  in  this  matter  after  careful  delibera- 
tion  for  several  months.     He  was  advised  by  one  of  his  neighbors  to  make  a 
will,  and  afterwards  put  the  memorandum  on   the  judgment  evidently  in- 
tending  it  to  opt^nite  to   settle  the  matter  as  though  he  had  made  a  will. 
While  the  intention  of  the  parent  can  not  cuntrol  and  would  be  disregarded 
by  the  court  if  it  ^as  shown  that  he  was  mistaken,  siill  in  a  case  like  this, 
where  the  facts  were  within  the  personal  knowledge  of  the  fnther,  and  there 
was   no   interference  with   his   judgment  or  attempt  to  influence   it,  some 
weight  must  be  given  to  his  conclusion,  and  under  all  the  evidence  we  are 
not  prepared  to  say  that  he  was  mistaken.     It  is  well  Fettled  that  the  use  of 
land  which  is  enjoyed  must  be  accounted  for  as  an  advancement.     It  is  also 
well  settled  that  if  money  is  given  as  an  advancement  it  can  not  afterwards 
be  made  a  debt.    The  note  of  $2,116.26  was  really  without  any  consideration, 
for,  from  all  the  evideuce,  it  is  perfectly  clear  that  the  father  intended  to 
give  his  son  the  money  when  he  paid  it.     He  declared  to  one  witness  that 
the  son  got  the  money  to  trade  on  to  keep  even  with  Boblett  for  living  on 
his  place  for  about  twenty  years,  till  between  the  two  they  had  about  ruined 
him.    It  is  true  the  father,  in  the  attachment  suits,  undertook  to  set  up  his 
Dote  and  give  his  deposition  in  that  case  to  sustain  it,  bur   his  own  deposi- 
tion was  sufficient  to  show  that  the  note  was  an  afterthought  and  that  the- 
money  was  really  an  advancement. 

Judgment  atflrmed. 

vol.  26—68 
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CHENAULT.  Ac.  v.  EASTERN  KENTUCKY  TIMBER  AND  LUM- 

BER  CO. 

(Filed  November  90,  lOM.) 


1.  Equitable  action  for  land— Defense— Right  to  jury  trial— Motion  to 
transfer— In  an  action  to  quiet  title  to  land  brought  in  equity  under  section 
11,  Kentucky  Statutes,  where  defendant  In  his  answer  denies  plaintiffe'  title 
or  possession,  and  alleges  ownership  in  himself  and  also  pleads  adverse  pos- 
session and  champerty,  the  defendant  is  entitled  under  Civil  Code,  section 
19,  to  have  the  case  transferred  to  the  ordinary  docket  and  a  trial  before  a 
jury,  provided  his  motion  for  such  transfer  is  made  within  a  reasonable  time. 

2.  Delay— Waiver— Discretion  of  court— Where  an  option  for  land  was 
brought  in  equity  and  the  issues  formed  and  a  large  number  of  depositions 
taken,  a  delay  by  the  defendant  of  two  and  one-half  years  to  demand  a  jnry 
trial  and  transfer  to  the  ordinary  docket  Is  a  waiver  of  his  right  to  such 
transfer  and  jury  trial.  The  fact  as  to  whether  there  has  been  an  unrea- 
eonable  delay  in  making  the  motion  to  transfer  is  a  question  to  be  decided 
by  the  circuit  court  in  the  exercise  of  a  sound  discretion. 

8.  Locating  boundary— Weight  of  evidence— Finding  of  chancellor— In  i 
controversy  Involving  the  location  of  the  boundary  lines  and  corners  of  tbe 
land  In  dispute  the  evidence  considered,  and  Held— That  the  weight  of  evi- 
dence sustains  the  chancellor's  finding  and  conclusions. 

J.  B.  White  and  J.  H.  Hazelrlgg  for  appellants. 

B.  R.  Jouett  and  Beckner  &  Jouett  for  appellee. 

Appeal  from  Powell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobeon. 

Appellee  brought  this  action  by  petition  in  equity  under  section  II,  Ken- 
tucky Statutes,  alleging  that  it  had  both  tbe  legal  title  and  possession  of 
the  land  In  controversy,  and  that  appellants  were  setting  up  claim  thereto. 
The  defendants  answered,  denying  plaintiff's  title  or  possession,  and  alleg- 
ing that  the  defendants  owned  the  land.  They  also  pleaded  adverse  posses- 
sion for  many  years  and  champerty.  The  suit  was  filed  on  February  19. 
IflOO,  and  an  injunction  was  then  granted  restraining  the  defendants  from 
trespassing  on  the  land.  At  the  next  term  of  the  court  in  April,  1900.  tbe 
defendants  filed  their  anwer.  which  was  also  made  a  counterclaim.  At  tbe 
September  term  the  venue  of  the  case  was  by  consent  changed  to  tbe  Powell 
Circuit  Court,  and  at  the  November  term,  1901,  the  plaintiff  filed  reply.  At 
tbe  November  term,  1902,  the  defendants  entered  a  motion  to  transfer  the 
action  to  the  ordinary  docket  for  trial  and  for  an  issue  out  of  chanoeiy. 
The  court  overruled  the  motion,  and  this  Is  the  first  ground  of  complaint 
on  the  appeal. 

Section  12  of  the  Code  of  Practice  provides:  *'In  an  equitable  action,  prop- 
erly commenced  as  such,  either  party  may,  by  motion,  have  the  case  trans- 
ferred to  the  ordinary  docket  for  the  trial  of  any  issue  concerning  which  be 
Is  entitled  to  a  jury  trial;  but  either  party  may  require  every  equitable 
issue  to  be  disposed  of  before  such  transfer." 

The  issues  made  in  this  case  were  undoubtedly  of  ordinary  oofrnlzanoe. 
The  action  was  properly  brought  in  equity,  but  the  issues  made  by  the  de- 
fendants were  that  the  plaintiff  was  not  the  owner  or  In  possession  of  tbe 
land,  but  that  they  and  those  under  whom  they  claimed  had  been  in  adverse 
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<|K>8se8sloii  of  it  over  thirty  years,  and  were  in  Euch  possession  when  the  deed 
'^o  plaintiff  was  made.  They  also  denied  that  plaintiff's  title  inoluded  the 
'land.  The  purpose  of  the  provision  of  the  Code  is  to  allow  a  transfer  to  the 
-ordinary  dooket  of  ordinary  isEues  in  an  equity  action.  The  issues  made  by 
the  defendants  were  essentially  the  same  as  they  would  have  been  had  the 
•aotion  been  brought  on  the  ordinary  side  of  the  docket  to  recover  the  land 
•as  in  ejectment.  If  the  action  had  been  brought  on  the  ordinary  side  of  the 
•docket  undoubtedly  the  defendants  would  ha^e  been  entitled  to  a  jury  trial. 
The  section  of  the  Code  above  quoted  was  designed  to  pievent  the  plaintiff 
from  affeotinff  this  right  of  the  defendant  by  bringing  the  action  in  equity. 
But  it  will  be  seen  that  the  motion  to  transfer  the  action  to  the  ordinary 
docket  was  not  made  for  something  like  two  years  and  a  half  after  the  an- 
-swer  was  filed,  and,  as  shown  by  the  record,  the  parties  had  in  the  mean- 
time, at  a  considerable  expense,  substantially  prepared  the  case  for  trial  as 
•an  equitable  action.  Although  the  defendants  were  entitled  to  demand  a 
.jury  trial,  this  right,  like  any  other,  must  be  seasonably  demanded,  and 
might  be  waived,  not  only  by  express  consent  to  try  the  case  in  equity,  but 
■by  conduct  from  which  such  consent  may  be  implied.  The  action  having 
'been  properly  brought  inequity  might  be  tried  there,  unless  a  jury  trial  was 
•demanded.  A  failure  to  make  this  demand  within  a  reasonable  time  waa 
-an  acquiescence  in  the  action's  being  on  the  equity  docket,  and  a  waiver  ol 
^be  right  to  demand  a  jury  trial.  This  principle  is  applied  throughout  legal 
proceedings.  Where  a  person  has  an  election  as  to  one  or  two  things,  his 
"failare  to  make  an  election  in  a  reasonable  time  Is  held  a  waiver  of  his  right 
"where  the  other  party  will  be  prejudiced.  Thus,  in  those  cases  where  the 
plaintiff  was  required  to  give  a  bond  for  costs,  if  the  bond  was  not  de- 
manded by  the  defendant  the  right  to  it  was  deemed  waived,  and  the  action 
would  not  for  this  cause  be  dismissed.  So  where  there  is  a  misjoinder  of 
parties  plaintiff,  if  the  defendant  does  not  object  to  the  misjoinder  before 
pleading  to  the  merits,  he  is  held  to  have  waived  the  irregularity;  or  if  the 
^ourt  has  no  jurisdiction  over  the  defendant,  he  waives  this  If  he  does  not 
make  the  objection  promptly.  The  rule  ot  common  law  was  that  all  dila- 
4iory  pleas  and  motions  were  waived  if  not  made  in  due  time.  (Stephens  on 
Pleading,  490. )  The  same  principle  applies  under  the  Code.  If  causes  of 
action  which  can  not  properly  be  joined  are  sued  on  in  the  same  petition 
the  error  Is  waived  if  not  made  before  issue  on  the  merits,  and  appearance 
•and  plea  in  the  court  to  which  the  case  is  removed  by  change  of  venue  is  a 
waiver  of  objection  to  the  change  of  venue,  and  where  a  jury  is  composed  of 
more  or  less  than  twelve  men,  this  is  waived  if  not  objected  to.  A  party 
will  not  be  allowed  at  any  stage  of  the  proceeding  to  sleep  upon  his  rights, 
•and  afterwards  to  withdraw  a  consent  which  was  necessarily  implied  from 
his  conduct.  In  the  case  at  bar  both  sides  went  on  and  tool^a  large  mass 
'Of  testimony,  evidently  contemplating  a  trial  in  equity.  If  after  two  years 
and  a  half  the  defendants  could  be  allowed  to  withdraw  the  consent  which 
they  had  by  necessary  implication  given  to  the  trial  of  the  case  in  equity, 
^hen  not  only  would  they  be  allowe<l  In  this  way  to  delay  the  trial,  but  they 
would  seriously  prejudice  the  plaintiff,  for,  if  the  case  is  transferred  to  the 
ordinary  docket  under  section  13  of  the  Code,  it  stands  on  the  ordinary 
docket  for  trial  as  any  other  case,  and  each  party  is  entitled  to  have  on  the 


1080   GHENAULT,  AC.  V.   EAST  KENTUCKY  T.  &  L.  CO. 

trial  the  personal  attendance  of  the  witnesses  as  though  the  case  had  orig- 
inally been  brought  in  ordinary.  The  right  to  a  jury  trial  under  the  sectioa 
of  the  Code  quoted  is  necessarily  a  right  to  a  jury  trial  according  to  the 
fonns  of  law,  and,  therefore,  the  depositions  which  had  been  taken  oould 
not  be  lead  except  by  consent  where  the  presence  of  the  witnesses  wouid 
have  been  necessary  if  the  case  had  been  originully  brought  on  the  ordinary 
docket.  To  have  transferred  the  case  to  the  ordinary  docket  would,  there, 
fore,  have  been  to  have  set  at  naught  substantially  the  greater  pari  of  th& 
work  that  had  been  done  in  two  years  in  preparing  the  case  for  trial.  Under 
Buch  cirouuiEtances  the  court  did  not  abuse  his  sound  discretion  in  over- 
ruling the  motion  to  transfer  the  case  to  the  ordinary  docket.  For  the  eaiDft 
reason  he  did  not  abuse  his  discretion  in  refusing  to  order  an  issue  cot  of 
chancery,  for  this  is  always  a  matter  of  discretion  with  the  circuit  judge» 
and  the  verdict  of  the  jury  on  an  issue  out  of  chancery  is  only  advisory,  and 
may  be  disregarded  by  the  chancellor  in  his  discretion. 

We  do  not  mean  to  lay  down  the  rule  that  under  section  13  of  the  Code- 
the  motion  for  the  transfer  of  an  action  to  the  ordinary  docket  mnet  be- 
made  when  the  answer  is  filed.  We  only  mean  that  it  must  be  made  within 
a  I'easonable  time,  and  that  where  it  is  not  made  within  a  reasonable  time* 
and  the  party  has,  by  his  conduct,  impliedly  consented  to  the  trial  of  tb» 
case  on  the  equity  docket,  he  should  not  thereafter  be  allowed  to  withdraw 
this  consent  to  the  prejudice  of  the  adverse  party.  Whether  there  has  been 
an  unreasonable  delay  In  making  the  motion  is  a  question  to  be  decided  by 
the  circuit  court  in  his  sound  discretion,  and  his  judgment  will  not  be  dis- 
turbed here  unless  there  is  an  abuse  of  discretion.  In  the  case  before  us  w» 
think  the  circuit  court  properly  overruled  the  motion. 

Whether  the  plaintiff's  title  covers  the  land  in  dispute  depends  upon  tha 
proper  construction  of  the  following  words  in  the  deed  made  by  TbomaB 
Duckham  to  Bush  and  Quit^n berry :  "Beginning  at  Grigsby  and  Elkin'a 
corner  on  the  cliff  of  the  Smoky  fork  of  Devil's  creek,  and  running  thence 
to  the  Hotel  Cave;  thence  down  the  Hotel  Cave  branch  to  the  Graining 
Block  Fork  of  Bed  river;  thence  down  the  meanderings  of  said  fork  to  tha 
mouth  of  the  Middle  Fork  of  Red  river  so  as  not  to  go  over  the  cliffs  to  in- 
terfere with  any  lands  or  sugar  tree  on  Red  river;  thence  up  the  Middle  Fork 
opposite  the  Spruce  Gap,  crossing  the  dividing  ridge;  thence  down  the 
Pigeon  Fork  uf  Devil's  creek  to  the  mouth  of  Smoky  Fork  of  paid  Devil'a 
oreek;  thence  up  with  the  meanderings  of  said  fork  to  the  beginning." 

The  controversy  is  illustrated  by  the  following  plat: 
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The  begin dIdr  corner  is  at  1,  and  U  undisputed.  The  second  corner^ 
Hotel  Cave,  is  at  8  on  the  plat,  if  the  cave  is  the  corner.  But  it  is  infiisted 
for  appellants  that  the  cliff  running  above  the  cave  is  known  as  Hotel  Cave, 
and  that  the  call  is  really  for  the  cliff.  Graining  Block  Fork  and  the  Middle 
Fork  at  their  junction  form  Red  river.  Along  Graining  Block  Fork  are  pre- 
cipitous sandptone  cliff s  some  three  hundred  feet  high,  and  between  the  cliffs 
and  the  stream  there  is  bottom  land  varying  in  width,  but  in  all  compris- 
ing a  valuable  body  of  land  of  several  hundred  acres.  It  is  insisted  for  ap- 
pellants that  the  deed  runs  to  the  cliffs  at  Hotel  Cave  and  follows  the  cliffs 
around  to  the  mouth  of  Red  river.  It  is  insisted  for  appellee  that  the  line 
runs  to  the  cave  at  2,  and  follows  the  meanders  of  Hotel  Cave  branch  to 
Graining  Block  Fork  and  its  meanders  to  the  line  of  Elizabeth  Townsend's- 
tract  near  the  junction  of  Gaining  Block  Fork  and  Middle  Fork.  The  ques- 
tion turns  on  these  words  in  the  deed  :  "So  as  not  to  go  over  the  cliffs  or 
interfere  with  any  lands  or  sugar  tree  on  Red  river.'' 

The  Hotel  Cave  branch  is  seven-tenths  of  a  mile  long,  and  Graining  Block 
Fork  from  the  point  where  Hotel  Cave  branch  strikes  it  to  its  junction  with 
Middle  Fork  is  nearly  two  miles  long.    On  February  87,  1837,  or  about  six 
weeks  before  the  deed  to  Bush  &  Quisenberry  was  made,  Thomas  Duskfaam 
conveyed  to  Elizabeth  Townsend  the  tract  of  land  lying  at  the  junction 
between  Middle  Fork  and  Graining  Block  Fork,  and  it  Is  reasonable  to  con- 
clude that  in  the  deed  to  Bush  &  Quisenb^ny  he  did  not  intend  to  include 
the  land  whioh  he  had  previously  conveyed  to  Mrs.  Townsend.    The  weight 
of  the  evidence  clearly  shows  that  the  place  known  as  Hotel  Cave  is  the  oave 
at  figure  2.    If  the  first  line  of  the  deed  is  run  to  the  figure  2,  we  are  at  the 
source  of  Hotel  Cave  branch,  and  the  next  call  of  the  deed  must  follow  the- 
meanders  of  the  branch  to  the  Graining  Block  Fork,  and  then  the  next  call 
will  follow  the  meanders  of  that  fork  to  the  mouth  of  the  Middle  Fork.    The 
oave  is  under  the  cliff,  and  as  shown  on  the  map  on  the  far  side  of  the  little 
valley  from  the  point  1.    In  addition  to  this  it  would  seem  reasonable  thai 
if  the  grantor  intended  to  convey  only  to  the  top  of  the  oliff  he  would  have 
called  in  the  deed  to  run  to  the  top  of  the  cliff,  and  thence  running  with  the- 
top  of  the  cliff,  for  the  valley  is  at  some  places  of  considerable  width.  Grain- 
ing Block  Fork  is  not  Red  river.    Red  river  is  formed  by  the  union  of  Grain- 
ing Block  Fork  and  Middle  Fork.    The  grantor  nowhere  designates  Graining 
Block  Fork  as  Red  river,  and  the  reservation  is  only  of  any  lands  or  sugar 
tree  on  Red  river.    The  Elizabeth  Townsend  land  might,  with   some  pro- 
priety, be  designated  as  on  Red  river,  as  it  lies  just  at  the  junction  of  the 
two  streams  and  under  the  cliffs;  but  to  apply  this  term  to  land  extending 
all  the  way  up  to  Hotel  Cave  would  be  to  violate  well-settled  rules  of  con« 
etruction.    The  grantor  in  making  a  deed  chooses  his  own  language,  and 
where  it  is  ambiguous  it  must  be  construed  against  him.    It  was  incum- 
bent on  the  grantor  to  express  what  was  reserved  out  of  the  deed  with  rea- 
sonable clearness.    The  operation  of  ttie  grant  as  between  the  grantor  and 
the  grantee  will  not  be  restricted  upon  doubtful  inference.    But  the  appel- 
lants  do  not  claim  under  Thomas  Duckham,  aad  although  this  deed  wta 
made  something  like  sixty  years  ago,  neither  be  nor  any  one  claiming  under 
him  has  tot  up  olalm  to  the  land  in  dispute.    We  regard  this  a  strong  cir- 
cumstance to  show  what'he  understood  was  conTe7ed|by|tbe|deed,*and  tbtb 
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object  in  the  construction  of  all  instruments  is  to  effectuate  the  intention 
of  the  parties  in  making  it.  The  circuit  court,  therefore,  properly  held  that 
only  the  tract  of  Elizabeth  Townsend  was  excluded  from  the  operation  of 
the  deed. 

Appellants  showed  no  record  title  to  the  land.  They  claim  under  Alel. 
Spenoer,  who  made  a  settlement  in  the  valley  near  the  mouth  of  Hotel  Gave 
branch,  and  under  Patterson  Ponder,  who  made  a  settlement  lower  down 
and  near  the  point  marked  '*Dark  Hollow."  We  think  it  reasonably  clear 
from  the  evidence  that  Patterson  Ponder  had  sold  in  writing  his  rights  to 
those  under  whom  the  appellee  claims  years  before  he  made  the  bond  under 
which  appellants  claim,  and  while  the  proof  is  conflicting  as  to  Spencer's 
iwssesslon,  we  must  giv^  some  force  to  the  chancellor's  finding  on  the  ques- 
tion of  fact,  and,  under  all  the  evidence,  we  have  reached  the  conclusion 
that  his  finding  that  Spencer  was  not  in  continuous,  adverse  possession  of 
any  of  the  land  for  fifteen  years  should  not  be  disturbed.  While  the  testi- 
mony as  to  whether  appellee's  title  was  champertous  was  conflicting,  we 
think  the  decided  weight  of  the  evidence  sustains  the  chancellor's  opinion. 

Judgment  affirmed. 

Whole  court  sitting. 

Judges  Nunn  and  Paynter  dissent  from  so  much  of  the  opinion  as  holds 
appellants  had  waived  their  right  to  have  the  case  transferred  to  the  or- 
dinary docket  for  trial. 


CARROLL  V.  COMMONWEALTH. 
(Filed  November  80,  1904— Not  to  be  reported.) 

1.  Criminal  law— Homicide — Instructions — Where  the  defense  of  appellant 
wa8  that  he  killed  deceased  in  defense  of  his  nephew,  an  instruction  to  the 
jury  upon  the  trial  to  the  efieot  that  if  Begley  (deceased)  ''was  then  and 
there  about  to  inflict  upon  Powell  Carroll  death  or  great  bodily  harm,"  ap- 
X>ellant  had  the  right  to  use  such  force  as  was  necessary,  and  no  more,  to  avert 
the  real  or  apparent  danger,  even  to  the  extent  of  taking  the  life  of  Begley, 
'Was  erroneous  because  it  required  appellant  to  measure  the  exact  force  neces- 
sary to  be  used  to  protect  Carroll,  and  no  one  is  capable,  under  such  ciroum- 
Rtances,  of  measuring  the  exact  force  necessary  to  avert  danger.  If  he  exer- 
oises  reasonable  judgment  and  uses  only  such  force  as  is  apparently  neoessaiy 
to  avert  the  danger,  he  does  all  that  the  law  requires  of  him. 

2.  Conduct  of  Commonwealth's  attorney  in  argument — Exhibiting  clothes 
of  deceased  to  jury— The  defendant  can  not  complain  because  the  Common- 
wealth's attorney  exhibited  the  clothes  of  deceased  to  the  jury  and  com- 
mented upon  the  holes  in  them  which  were  made  by  the  knife  of  defendant. 
The  clothes  were  part  of  the  evidence. 

E.  N.  Ingram,  D.  B.  Logan  and  J.  L.  Boeder  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant,  Matt  Carroll,  was  indicted  and  convicted  for  the  murder  of 
William  Begley.  The  homicide  took  place  at  the  house  of  one  Jones. 
Powell  Carroll,  a  boy  nineteen  years  of  age,  is  the  nephew  of  the  appellant. 
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Whilst  Jones  and  hie  family  and  others  were  sitting  around  the  room  the 
decedent,  William  Begley,  without  any  proTocation,  struck  Powell  Carroll 
and  knocked  him  off  of  a  chair;  he  then  picked  up  a  chair  and  struck  him 
^ain  without  any  cause  whatever.  As  to  these  facts  there  is  no  conflict  in 
the  testimony.  The  appellant.  Matt  Carroll,  claims  that  he  was  in  the  room 
•at  the  time  of  the  assault,  and  that  he  stabbed  and  killed  Begley  in  defoDM 
•of  his  nephew.  Evidence  was  introduced  by  the  Commonwealth  tending  to 
show  that  the  appellant  did  not  enter  the  room  until  after  the  deceased  bid 
made  the  assault  upon  Powell  Carroll,  and  that  the  appellant  under  tbeee 
•circumstances  committed  the  homicide. 

Among  other  instructions  the  court  told  the  jury  that  if  Begley  ''was  then 
and  there  about  to  inflict  upon  Powell  Carroll  death  or  great  bodily  harm, 
iie  (appellant)  had  the  right  to  use  such  force  at  his  command  as  was  neces- 
sary, and  no  more,  to  avert  the  real  or  apparent  danger  to  Powell  Carroll, 
•even  to  the  extent  of  taking  the  life  of  said  Begley."  This  instruction  re- 
•quired  the  appellant  to  measure  the  force  necessary  to  be  used  to  protect 
Powell  Carroll  with  as  much  exactness  as  an  apothecary  would  drugs  on 
his  scales.  If,  in  the  opinion  of  the  jury,  the  accuded  used  more  force  than 
was  necessary  to  protect  Powell  Carroll  from  death  or  great  bodily  harm  at 
the  hands  of  Begley,  he  could  not  be  acquitted,  although  he  may  have,  in 
the  exercise  of  reasonable  judgment,  concluded  that  there  was  an  ap- 
parent necessity  for  using  just  the  amount  of  force  employed  by  him.  If 
the  facts  justifled  the  appellant  in  striking  Begley  in  defense  of  his  nephew, 
he  had  the  right  to  use  such  force  as  was  apparently  necessary  to  have 
averted  the  impending  peril  to  hiui.  No  one  is  capable  under  such  circnm- 
stances  of  measuring  the  exact  force  that  Is  necessary  to  avert  such  a  dan- 
ger. If  be  exercises  a  reasonable  judgment  and  uses  only  such  force  as  is 
apparently  necessary  to  avert  such  danger,  he  has  done  all  the  law  demands 
of  him.  We  are  of  the  opinion  that  the  instruction  was  erroneous  in  not 
containing  the  idea  herein  expressed. 

The  clothes  worn  by  the  deceased  were  introduoed  as  evidence  with  the 
view  of  showing  the  location  of  the  wounds  inflicted.  They  had  been  soiled 
with  the  blood  of  the  deceased.  It  was  proper  to  introduce  tbem  as  evi- 
dence, but  it  is  urged  that  the  Commonwealth's  attorney  erred  to  the  prejn- 
-dice  of  the  appellant,  because  during  his  argument  he  held  them  before  the 
Jury.  We  do  not  think  the  defendant  can  complain  of  that  act,  because  the 
Commonwealth 's  attorney  had  the  right  to  comment  on  the  holes  wbicli 
had  been  produced  by  the  knife  in  the  hands  of  the  appellant,  for  the  pur- 
pose of  showing  the  jury  that  they  sustained  other  testimony  in  the  case. 
The  clothes  were  part  of  the  evidence. 

There  were  some  leading  questions  propounded  to  witnesses  by  the  Com- 
monwealth's attorney.  These  should  be  avoided  upon  subsequent  trial. 
There  was  evidence  introduced  tending  to  show  that  about  a  yenr  previoas 
to  the  homicide  the  appellant  and  the  deceased  had  some  difficulty.  The 
court  allowed  the  witnesses  to  go  too  much  into  the  details  as  to  that  occnr- 
rence,  and  this  should  be  avoided  on  the  next  trial. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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GIBSON  V.  THOMPSON. 

(Filed  November  80,  1904— Not  to  be  reported.) 

Lands — Conveyances— Defeasible  fee— A  conveyance  to  Fanny  Goodwin  by 
her  grandmotber,  Fanny  Gibson,  subject  to  a  life  estate,  with  the  provision 
that  if  the  vendee  died  without  issue  then  the  estate  should  descend  to 
«iiother, ' created  a  defeasible  fee,  which  upon  the  death  of  the  life  tenant 
ripened  into  a  fee  simple,  the  vendee  not  dyinK  without  issue  during  the 
life  of  the  grandmother,  the  vendor. 

Robert  L.  Stout  for  appellant. 

D.  li.  Thornton  for  appellee. 

Appeal  from  Woodford  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

In  January,  1861,  Mrs.  Fanny  Gibson,  being  the  owner  in  fee,  conveyed  to 
her  son,  William  Gibson,  and  to  her  granddaughter,  Fanny  Goodwin,  in 
oonsideration  of  II  and  of  the  love  and  aflfeotion  she  bore  them,  an  undivided 
one-third  each  in  certain  lands  in  Woodford  county.  Ky  The  following 
excerpt  from  the  deed  contains  the  legal  proposition  which  is  presented  for 
adjudication  in  this  record:  *'And  It  is  distinctly  understood  that  she  re- 
serves to  herself  a  life  estate  In  both  the  aforesaid  tracts  of  land.  To  have 
and  to  hold  said  undivided  two  thirds  (that  is  to  say,  the  undivided  one- 
third  to  each  of  them)  to  the  Raid  William  Gibson  and  the  said  Fanny 
Goodwin  and  their  heirs  nnd  assigns  forever  after  the  death  of  the  party  of 
the  first  part,  and  not  In-fore.  It  is  hereby  understood  that  in  the  event  that 
the  said  Fanny  Goodwin,  her  s.iid  granddaughter,  dies  without  children, 
then  the  Interest  of  said  Fanny  Goodwin  shall  vest  in  the  suivivors,  that  is 
to  say,  one-half  of  the  undivided  one  third  of  the  said  tracts  of  land  hereby 
conveyed  to  said  Fanny  Goodwin  shall  vest  in  the  said  Wm  Gibson  and  his 
heirs,  and  the  other  half  of  the  said  one-third  shall  vest  in  my  grandchil- 
dren, Fanny  Gaines  and  Bernard  Gaines,  and  their  heirs." 

Fanny  Goodwin  afterwards  intermarried  with  Dr.  B.  W.  Thompson,  and 
Is  now  the  appellee,  Fanny  G.  Thompson.  By  written  agreement,  dated 
March  16,  1904,  she  sold  to  the  appellant,  P.  L.  Gibson,  ninety  one  acres  of 
the  land  received  from  her  grandmother  under  the  deed  before  mentioned, 
lor  the  sum  of  $8,661.75,  the  land  to  be  conveye<l  with  good  and  unencum- 
bered title.  Gibson  being  doubtful  of  the  title,  refused  to  accept  the  con- 
veyance, or  perform  his  part  of  the  contract,  whereupon  appellee  instituted 
this  action  in  the  Woodford  Circuit  Court  for  the  recovery  of  the  purchase 
price  of  the  land  in  question.  The  issues  were  properly  made  up  in  the 
action,  and  having  been  submitted  to  the  court,  it  was  adjudged  that  ap- 
pellee had  a  good  title  to  the  land,  and  she  was  awarded  a  judgment  for  the 
purchase  price. 

The  question  presented  is,  what  title  did  appellee  take  to  the  land  con- 
Teyed  to  her  by  her  grandmother  upon  the  death  of  the  latter?  The  rule  is 
that,  if  a  vested  remainder  be  limited  by  d(  ed  or  ^  ill  on  a  particular  es- 
tate, with  condition  that  if  the  remainder  man  die  without  heirs  (or  other 
words  of  like  import),  then  his  estate  shall  vest  in  a  third  person  or  class, 
fluch  remainderman  takes  a  defeasible  fee,  conditioned  upon  his  dying  with 
man  out  heirs  during  the  continuance  of  the  particular  estate;  and  after  the 
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falling  in  of  the  latter,  he  Eurriving,  bis  defeasible  fee  ripens  into  a  fpe* 
simple  tltli\ 

Mrs.  Thompson  did  not  die  without  heirs  during  the  life  of  her  grand- 
mother, who  reserved  to  herself  a  life  estate  in  the  land  convejed.  This 
was  the  condition  in  the  deed,  and  upon  the  death  of  the  life  tenant  that 
which  had  been  a  defeasible  fee  ripened  into  a  fee  simple.  There  is  so 
difTerenoe  in  principle  in  a  case  where  the  life  estate  is  reserved  to  the 
grantor  and  those  in  which  the  life  estate  is  conveyed  or  devised.  This 
rule  of  construction  is  now  too  well  established  to  admit  of  question,  f Fer- 
guson, &c.  V.  Thomasson,  &c.,  87  Ky.,  519;  Pruitt  v.  Holland,  93  Ky.,641; 
Lee,  &c.  V.  Mumford,  &c.,  19  Ky.  Law  Rep.,  1585;  Forsythe  v.  Lansing,  28 
Ky.  Law  Rep.,  lOtH;  AuUnian  Co.  v.  Gibson's  Guardian,  23  Ky.  Law  Rep., 
8996;  Lewis  v.  Shropshire's  Trustee,  24  Ky.  Law  Rep.,  832;  Baxter,  &o.  v. 
Isaac,  &Q.,  24  Ky.  Law  Rep.,  1618;  Clements  v.  Reese,  25  Ky.  Law  Bep» 
221;  Roacn  v.  Dance,  26  Ky.  Law  Rep,  157;  Harvey,  &c.  v.  Bell.  Ac, 
Id.,  881.) 

The  cases  relied  upon  by  counsel  for  appellant  do  not  militate  against  the 
principle  enunciated.  Davis  v.  Davis,  23  Ky.  Law  Rep.,  1132,  involved  a 
deed  conveying  land  direct  to  the  grantees  with  no  outstanding  particular 
estate,  and,  therefore,  does  not  come  within  the  principle  announced.  The 
facts  in  McGennis  v.  McGennis,  16  Ky.  Law  Rep.,  598,  were  similar  to  tbo» 
In  Davis  v.  Davis,  supra.  Brann  v.  Elzey.  88  Ky.,  440,  has  no  application 
whatever  to  the  question  under  discussion.  The  case  of  Louisville  Tmet 
Co.,  Guardian  v.  P)rdman,  22  Ky.  Law  Rep.,  729,  went  off  on  the  qnestloD 
of  an  estate  tall  being  converted  into  fee  simple  under  section  2343  of  the 
Kentucky  Statutes,  and  the  real  question  decided  there  is  not  involved  here. 

The  judgment  of  the  circuit  court   being  in  harmony  with   the  views 
herein  expressed,  it  is  aflSniied. 


TUCKER  V.  RUSSELL. 

(Filed  November  SO,  1904— Not  to  be  reported. ) 

Transfer  of  action  to  ordinary  doclcet — Where  the  claim  sued  on  was  od» 
at  law  and  the  issue  a  purely  legal  one  under  the  provisions  of  section  12, 
Civil  Code,  there  should  be  a  transfer  from  the  equity  to  the  ordinary  docket 

Hugh  P.  Cooper  for  appellant. 

S.  T.  Spalding  for  appellee. 

Appeal  from  Marlon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  was  instituted  by  the  appellee,  S.  A.  Russell,  to  recover  I7&0 
for  alleged  services  rendered  the  appellant  as  an  attorney  at  law.  The 
plaintiff  obtained  an  order  of  attachment  with  the  view  of  subjecting  to  tb* 
payment  of  his  claim  money  in  the  hands  of  the  master  commissioner. 
The  oase  was  brought  in  equity,  and  the  defendant  moved  to  transfer  it  to 
the  ordinary  docket  for  the  purpose  of  having  the  issues  tried  by  a  jury. 

The  claim  was  one  at  law  and  the  defendant  denied  the  eervices  were  ren- 
dered,  and  the  issue  was  purely  a  legal  one. 
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SectioD  12,  Civil  Code  of  Practice,  reads  as  follows:  "In  an  equifcabl& 
ftction,  properly  commenced  as  such,  either  party  may,  by  motion,  have  the 
case  transferred  to  the  ordinary  docket  for  the  trial  of  any  issue  concerning^ 
which  he  is  entitled  to  a  jury  trial;  but  either  party  may  require  every 
eqnltable  issue  to  be  disposed  of  before  such  transfer."  The  court  erred  in^ 
not  transferring  the  case  to  the  ordinary  docket,  because  the  defendant  waa 
entitled  to  a  trial  of  the  case  by  a  jury  if  he  so  desired.  (Meek  v.  McCalK 
80  Ky.,  371.)  In  view  of  the  fact  that  we  have  reached  the  conclusion  that 
the  oourt  erred  to  the  prejudice  of  the  appellant  in  refusing  to  transfer  the 
case  to  the  ordinary  docket,  we  deem  it  improper  to  enter  into  a  discussion, 
of  the  facts  of  the  case  and  as  to  the  effect  of  the  appellant's  discharge  ia 
bankruptcy  on  the  claim  in  controversy. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


DOWLER.  &c.  V.  RODES'  ADM'R,  &c. 

(Filed  December  1,  1904— Not  to  be  reported. ) 

Wills— Construction  of— By  the  third  clause  of  the  will  of  Mary  H.  Rode& 
she  devised  property  as  follows:  "I  give  and  bequeath  to  each  of  my  beloved 
sisters  named,  who  may  survive  me,  1200  apiece,  except  Cornelia  M.  Dowler,. 
shall  have  $600,  and-  my  beloved   niece,  Annie  M.  Dowler,  I  give  11,000,  my 
diamonds;  wish  she  shall  never  part  from  them.     My  sisters,  Annie  E.  Nor- 
ris.  Belle  Piggue,  Cornelia  M.  Dowler.  Louise  A.  Frasee,  and  I  give  f  tOO  to 
my  niece,  Hettie  L.  Frasee,  and  give  Hettie  M.  Frasee  1200  more.  '    By  the- 
ninth   clause  she   bequeathed  *'all  the  plated  silver,  cut  glass  and  portrait, 
of   the  family,  if  she  desires  them,  to  my  niece,  Mary  Higgins  Rodes,  wife- 
of  Dr.  William  Rodes,  and  I  give  to  my  tried  and  true  friend,  Rosa  Nelra, 
my  out  glass  pickle  stand  and  student  lamp. "    By  a  codicil,  as  follows,  she- 
provided  that  "the  third  bequest  of  this  my  last  will   I  do  hereby  revoke- 
and   the  ninth  to   the  same  extent.    My  sisters,  Mrs.  Bain  and  Annie  E. 
Korris,  who  have  been  helped  so  much,  can  not  be  included  in  my  will,  ex- 
cept tl,  if  the  law  required,  and  $1  to  each  of  my  brothers.    The  ninth  clause- 
Is  hereby  revoked  except  in  regard  to  Rosa  Lee  Nelm,  which  shall  be  carried 
out  as  I  will. "    Held— That  the  effect  of  the  codicil  is  to  revoke  in  toto   the 
third  clause  of  the  will,  and  also  to  exclude  Mrs.  Bain  and  Mrs   Norris  from 
any  shares  of  the  estate  in   the  event  of  a  residuum   after  paying  special 
devises  provided  for  in  other  clauses  in  the  will. 

Stoll  &  Bush  for  appellants. 

Forman  &  Forman  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  oourt  by  Chief  Justice >Burnam. 

We  are  asked  upon  this  appeal  to  decide  to  what  extent  the  third  and 
ninth  clauses  of  the  will  of  Mary  H.  Rodes  are  affected  by  the  first  codicil 
thereto.    The  clauses  of  the  will  in  controversy  are  as  follows : 

'*8d.  I  give  and  bequeath  to  each  of  my  beloved  sisters  named,  who  mar 

■nrvive  me,  1200  apiece,  except  Cornelia  M.  Dowler  shall  have  1600,  and  my 

beloved  niece,  Annie  N.  Dowler,  I  give  11,000,  my  diamonds;  wish  she  shall 

iMTer  part  with  them.    My  sisters,  Annie  E.  Norris,  Belle  Piggue,  Corneliiv 
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M.  Dowler,  Louise  A.  Frasee,  and  I  give  $100  to  mj  Dieoe,  Hettie  M.  Frazee, 
fiDd  give  Hettie  M.  Fmzee  $200  more. 

"9th.  I  give  and  bequeath  all  the  plated  silver,  cut  glasE  and  portrait  of 
the  family,  if  she  desires  them,  to  my  niece,  Mary  Higgens  Bodes,  wife  of 
Dr.  Wm.  Bodes.  And  I  give  to  my  tried  and  true  friend.  Boss  Nelm,  mj 
tsut  glass  piokle  stand  and  student  lamp.*' 

The  separate  oodioils  were  added  to  the  will  by  testatrix.  The  first  reads 
as  follows:  **The  third  bequest  of  this  my  will  I  do  hereby  revoke,  and  the 
ninth  to  the  came  extent.  My  sisters,  Mrs.  Bain  and  Annie  E.  Norris,  who 
have  been  helped  so  much,  can  not  be  included  in  my  will  except  |I,  !f  the 
Jaw  required,  and  II  to  each  of  my  brothers.  The  ninth  bequest  Is  hereby 
revoked  except  in  regard  to  Bosa  Lee  Nelm,  which  shall  be  carried  out  ae  I 
will."  The  chancellor  decided  that  the  effect  of  the  codicil  was  to  revoke 
the  entire  third  clause  of  the  will  and  also  the  ninth  clause,  except  as  to  the 
devise  to  Bosa  Lee  Nelme  of  her  cut  glass  pickle  stand  and  student  lamp, 
and  the  devisees  named  in  the  third  clause  have  appealed,  and  make  the 
tM)ntention  that  the  only  effect  of  the  oodlcil  upon  the  third  clause  of  the 
will  is  to  revoke  the  legacies  to  Mrs.  Norris  and  Mrs.  Bain.  The  will  under 
-oonsideration  was  written  by  testatrix.  At  her  death  she  had  five  living 
flisters,  Mrs.  Bain,  Mrs.  Norris,  Mrs.  Dowler,  Mrs.  Piggue,  Mrs.  Frazee, 
and  two  brothers,  Wm.  U.  and  Thos.  L.  Martin;  she  was  also  survived  by 
the  descendants  of  her  deceased  brothers,  Luther  and  Shreve  Martin,  and 
by  the  descendants  of  a  sister,  Mrs.  McMillen.  It  appears  from  the  record 
that  at  the  dnte  of  the  original  will  test-itrix  owned  property  valued  ap- 
proximately at  about  t8,000;  that  subsequently  thereto  it  developed  that  two 
notes  owned  by  her,  one  on  the  Taylor  Mfg.  Co.,  for  $2,200,  and  one  on  her 
sister,  Mrs.  Norris.  for  11,800,  aggregating  $4,000,  became  of  doubtful  value. 
The  bequests  in  the  third  clause  of  her  will  aggregate  $2  400.  Whilst  the  be- 
'quests  in  the  other  clauses  of  the  will,  with  probable  cost  uf  administration, 
amount  to  approximately  $5,500.  It  is,  theref(>ri .  manifest  that  if  the  coo- 
•struction  contended  for  by  appellant  is  to  prevail  that  the  estate  of  testa- 
trix will  be  insufficient  to  pay  all  the  bequests  made  by  her.  We  recite 
these  facts  for  the  purpose  of  showing  what  was  probably  in  the  mind  of 
testatrix  when  she  added  the  codicil  under  consideration  to  the  will.  It  is 
«lso  worthy  of  note  that  the  name  of  Mrs.  Bain  does  not  appear  as  a  devisee 
in  the  third  clause  of  the  will,  and  that  neither  Mrs.  Norris  nor  Mrs.  Bain 
are  mentioned  in  the  ninth  clause  thereof.  And  it  is  not  controverted  that 
the  bequest  in  the  ninth  clause  to  Mrs.  Bodes  is  revoked ;  and  that  to  Bosa 
Lee  Nelm  remains  in  force.  After  a  careful  consideration,  we  have  coo- 
t:luded  that  the  effect  of  the  codicil  is  to  revoke  in  toto  the  third  clause  of 
the  will,  and  also  to  exclude  Mrs.  Bain  and  Mrs.  Norris  from  any  share  of 
her  estate  in  the  event  of  a  residuum  after  the  payment  of  special  devises 
provided  for  in  the  other  clauses  of  the  will. 

For  reasons  indicated  the  judgment  is  affiimed. 
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JANNEY  MANUFACTURING  CO.  v.  BANTA,  &o. 

(Filed  December  1,  1904— Not  to  be  reported. ) 

Contracts — In  this  action  to  recover  the  purchase  price  of  a  cornhusker' 
and  shredder,  the  defense  being  that  it  was  a  part  of  the  contract  that  sup- 
plies for  reijalrs  were  to  be  furnished  from  Loulsyille  or  Indianapolis,  from 
either  of  which  points  such  supplies  would  le  furnished  within  twenty-four 
hours,  the  evidence  showing  that  this  part  of  the  contract  was  violated,  th& 
jnry  were  authorized  to  find  for  apppllees,  and  the  judgment  will  not  be  dis- 
turbed, there  being  but  little  conflict  as  to  the  question  of  damages,  and  the 
instructions  fairly  expressing  all  the  law  needed  for  the  guidance  of  the  jury« 

W.  L.  Whlttinghill  for  appellant. 

E.  H.  Gaither  for  appellees. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

On  November  16,  1901,  the  appellant,  Janney  .Manufacturing  Co.,  of 
Ottumwa,  Ta. ,  through  its  agent,  one  Curry,  sold  and  delivered  to  the  ap- 
pellees, C.  G.  Banta,  B.  M.  Banra  and  G.  E.  Banta,  one  "No.  1  Janney 
Common  Sense  Corn  Ilusker  and  FoddtT  Shredder,  Eight  Bolls  and  Blower 
attachment"  for  $625,  of  which  sum  1175  was  paid  on  the  day  of  the  delivery 
of  the  machine  to  appellees,  and  for  the  remainder  of  the  consideration  they 
executed  to  appellant  two  promissory  notes  of  fl75  each,  due  January  1,  1902» 
and  January  1,  1903,  re.spectively,  each  to  bear  interest  from  its  date  until 
maturity  at  the  rate  of  6  per  cent,  per  annum,  and  if  not  paid  nr  maturity 
to  bear  interest  from  that  time  until  paid  at  the  rate  of  8  per  rent,  per 
annum. 

The  ai'pellees  also  executed  to  appellant  a  mortgage  upon  the  corn  hitskerand 
fodder  shredder  and  appliances  to  secure  the  payment  of  the  two  nc)t<  h,  which 
mortgage  was  duly  recorded  in  the  proper  office.  Appellees  ftii led  to  pay 
the  flrsc  note  upon  or  after  its  maturity,  and  appellant  thereupon  Instituted 
suit  against  them  in  the  quarterly  court  to  recover  personal  judgment  for 
the  amount  thereof.  The  appellees  filed  in  the  quarterly  court  an  answer 
and  counterclaim  wherein  the  purchase  of  the  machine  and  execution  of  the 
notes  were  admitted,  but  averred  that  appellant's  agent,  Curry,  before  and 
at  the  time  of  their  purchase  of  the  machine,  represented  to  them  that  all 
material  for  repairs  that  would  be  ne  deil  for  the  same  would  he  kept  by 
appellant  at  Lonlsville,  Ky.,  and  that  it  likewise  maintained  at  Indian- 
apolis, Ind.,  a  general  deposit  of  supplies,  where  all  parts  of  the  machine  in 
question  were  kept  in  stock,  and  that  if  the  machine  should  break  in  any 
part  while  being  operated  by  appelh^s,  the  part  or  material  needed  to  repair 
It  would  be  furnished  by  appellant  from  Louisville  or  Indianaiiolis  within 
twenty-four  hours  of  the  giving  by  appellee  of  the  order  thereof. 

It  was  also  averred  that  this  representation  of  appellant's  agent  was  a 
part  of  the  contract  and  a  warranty,  intended  and  made  to  induce  the  appel- 
lees to  purchase  the  machine,  and  that  they  were  induced  thereby  to  pur- 
ohase  it;  that  shortly  after  the  delivery  of  the  machine,  and  while  it  was  in 
use  by  appellees,  it  broke  down,  and  they  at  once,  and  as  stipulated  In  the 
ooDtract  of  sale,  telegraphed  the  appellant  for  the  piece  necessary  to  repair 
it,  but  instead  of  shipping  the  same  from  Louisville  or^lndlanapolls  within 
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twenty  four  hours,  as  It  had  coutraoted  to  do,  appellant,  after  a  delay  of 
fifteen  days  from  the  time  of  receiving  the  order  of  appellees,  shipped  it  to 
them  from  its  factory  at  Ottumwa,  Iowa,  because  it  did  not  In  fact  keep 
•such  supplies  either  in  Louisville  or  Indianapolis,  and  had  never  done  so. 

It  was  further  averred  in  the  answer  and  counterclaim  that  in  thus  failing 
to  keep  in  LioniEville  or  Indianapolis  supplies  for  making  such  repairs  as 
were  needed  by  appellees,  and  in  failing  to  furnish  appellee  the  material 
■ordered  within  twenty- four  hours,  and  delaying  its  delivery  for  fifteen  days, 
appellant  violated  its  contract  and  warranty,  whereby  appellees  were  dam- 
aged in  the  sum  of  |S00;  that  is  to  say,  the  corn  hosker  and  fodder  shredder 
-could  not  be  operated  without  the  part  for  rejiairing  it  ordered  of  appellant, 
consequently  it  remained  idle  during  the  fifteen  days  referred  to,  and  by 
reason  thereof  appellees  lost  the  opportunity  of  shucking  divers  crops  of 
<:orn  and  the  shredding  of  the  fodder  belonging  to  same,  which  they  had 
been  employed  by  the  owners  to  shuck  and  shred  with  their  machine,  and 
<:ould  have  ehucked  and  shredded  in  the  fifteen  days,  but  not  after  the  re- 
pairing of  the  machine  on  account  of  the  bad  weather  which  then  set  in  and 
■continued  until  it  was  too  late  to  do  the  work;  that  for  the  work  of  which 
they  were  thus  deprived  they  would  have  received  tSOO,  and  for  this  snm 
judgment  was  asked  upon  the  counterclaim  against  the  appellant. 

The  reply  of  oppellant  traversed  the  material  allegatiune  of  the  answer 
and  counterclaim  and  set  up  a  writing  between  it  and  appellees,  executed  in 
September  before  the  delivery  of  the  machine  in  controversy,  which  it  was 
averred  in  the  reply  contained  all  the  terms  of  the  contract  for  the  sale  of 
the  machine,  except  as  to  the  number  and  size  thereof,  the  amount  of  the 
■consideration  and  denomination  of  the  notes.  This  writing  was  filed  with 
the  reply  and  contains  all  the  specific  and  rigid  stlpulntions  usually  found 
in  such  instruments,  but  does  not  contain  the  alleged  agreement  as  to  the 
keeping  of  repairs  at  Louisville  and  Indianapolis,  and  Che  furnishing  of  the 
anme  within  twenty-four  hours,  as  set  forth  in  the  answer  and  counterclaim. 

The  reply  further  avers  that  the  alleged  contract  as  to  repairs  pleaded  by 
appellees,  if  made  with  its  agent,  was  in  parol,  and  is  contradictory  of  and 
can  not  be  allowed  to  vary  the  terms  of  the  writing  entered  Into  by  the 
parties,  and  is,  besides,  within  the  statute  of  frauds,  because  not  to  be  per- 
formed within  a  year.  Appellees  demurred  to  the  plea  of  the  statute  of 
frauds  contained  in  the  reply,  and  also  filed  a  rejoinder  controverting  Its 
averments  as  to  other  matters  of  avoidance  pleaded  therein. 

The  demurrer  was  sustained  upon  tb«  ground,  doubtless,  that  the  under- 
taking by  appellant  as  to  repairs  was  a  feature  of  the  contract  of  sale  that 
might  have  been  performed  within  a  year,  and  was  in  fact  partly  performed 
Within  that  time,  as  the  piece  of  machinery  with  which  the  break  in  the 
busker  and  shredder  was  repaired  was  furnished  appellee  by  appellant  within 
the  year  following  its  purchase  by  the  former.  We  think  the  demurrer  was 
properly  sustained. 

After  the  filing  of  the  reply  appellant,  by  amended  petition,  set  up  the 
maturity  and  nonpayment  of  the  second  and  last  note  of  |175,  executed  to  it 
by  the  appellees  for  the  busker  and  shredder,  and  asked  a  personal  judgmeai 
Against  appellees  for  the  amount  thereof;  also  set  up  the  mortgage  given  to 
secure  the  payment  of  the  two  notes,  and  asked  that  both  notes  be  paid  out 
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of  the  proceeds  of  the  eale  of  the  hasker  and  shredder  under  the  mortgage 
Hen.  After  the  filing  of  the  answer  and  counterclaim,  and  before  the  filing 
•of  the  amended  petition  setting  np  the  maturity  of  the  second  note,  the  case 
was  transferred  from  the  quarterly  to  the  circuit  court,  because  the  sum 
sought  to  be  reooTered  on  the  counterclaim  exceeded  the  amount  of  which 
the  quarterly  court  had  jurisdiction.  The  case  was  placed  upon  the  ordinary 
docket  of  the  circuit  court;  the  trial  which  followed  was  by  jury,  and  re- 
fiulted  in  a  verdict  in  appellant's  favor  for  1360,  the  amount  of  the  two  notes 
«ued  on,  with  interest  from  November  15,  1901,  to  be  credited  as  of  the  date 
of  the  verdict  by  the  sum  of  1200,  allowed  appellees  upon  their  counterclaim. 
After  the  return  of  the  verdict,  which  disposed  of  all  the  legal  issues  in- 
volved, the  cause  was  transferred  by  the  court  to  the  equity  docket,  and 
judgment  then  entered  in  accordance  with  the  verdict,  and  also  directing 
the  sale  of  the  husker  and  shredder  under  the  mortgage  lien  in  satisfaction 
of  appellant's  judgment  debt  and  costs,  apiiellant  objecting  to  so  much  of 
the  verdict  and  judgnient  as  allowed  appellees  t^OO  of  their  counteiclaim, 
-asked  a  new  trial  of  the  lower  court,  which  was  refused,  and  this  appeal 
presents  for  our  consideration  such  questions  appearing  In  the  record  as  were 
ruled  upon  by  the  lower  court  and  excepted  to  by  appellant.  It  was  con- 
tended upon  the  motion  for  a  new  trial  in  the  c«urt  below,  and  Is  now 
Insisted  for  appellant,  that  the  verdict  of  the  jury  is  unsupported  by,  and  ia 
oontrary  to,  the  evidence. 

The  contention  of  appellant  in  the  court  below  was  that  the  writing  filed 
with  its  reply  contained  the  only  contract  between  it  and  appellees  in  regard 
to  the  sale  of  the  hunker  and  hhredder,  and  that  there  was  no  warranty  or 
undertaking  upon  its  part  to  furnish  repairs  from  Louisville  or  Indianapolis, 
or  to  furnish  the  same  within  twenty-four  hours.  This  contention  was  sup- 
I>orted  by  the  testimony  of  its  agent,  Gurry,  an  employe  of  appellant  from 
the  factory,  who  helped  to  set  up  and  start  the  machine,  and  George  Bohon, 
•a  merchant  of  Harrodsburg,  who  seemed  to  have  assisted  Gurry  in  making 
the  sale  to  appollees.  The  testimony  of  Curry  also  tended  to  show  that  the 
husker  and  shredder  was  delivered  to  and  accepted  by  appellees  In  Harrods- 
burg, and  before  it  was  carried  out  to  the  farm  of  Hughes,  where  it  was  to 
be  set  up  and  put  to  work;  and  further,  that  the  notes  and  mortgage  were 
'executed  by  appellees  in  Harrodsburg  on  the  day  and  before  the  machine 
was  taken  to  Hughes'  farm.  Upon  the  other  hand,  it  was  contended  by  ap- 
i;>e]]ees,  and  their  testimony  conduced  to  prove,  that  the  writing  filed  with 
the  reply  was  entered  into  in  September  before  their  purchase  of  the  husker 
and  shredder  received  by  them  and  contained  the  contract  for  "one  Nu.  0 
Janney  Gommon  Sense  Gorn  Husker  and  Shredder,  with  Ten  Husking  Rolls 
and  Blower  Attachment,"  which  appellant  waste  furnish  them  at  the  price 
of  1626,  which,  as  recited  in  the  writing,  was  to  be  paid  as  follows:  Cash  on 
delivery  of  the  machine,  $*30S.83;  one  note  due  January  1,  1903,  for  1208.88, 
and  a  second  note  due  January  1,  1908,  for  1308.83,  the  notes  to  bear  interest 
from  date  at  6  per  cent.,  and  to  be  secured  by  a  chattel  mortgage  on  the 
busker  and  shredder. 

That  the  machine  described  in  the  writing  was  not  delivered  to  them  by 
appellant  and  for  the  reason,  as  they  were  advised  by  its  agent,  that  it  did 
sot  have  that  machine  on  hand;  upon  ascertaining  which  fact,  appellees,  at 
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the  iustance  of  appellant's  agent,  GurrT)  and  by  another  and  independent 
verba]  oontraot  containing  the  warranty  as  to  repairs,  agreed  to  and  did 
purebaee  of  it  another  machine  known  as  **One  No.  1  Janney  Couimon 
Sense  Corn  Husker  and  Fodder  Shredder,  with  Eight  Husking  Bolls  and 
Blower  Attachment,"  at  the  price  of  15*25,  and  that  upon  the  delivery  to 
them  of  this  machine  they  paid  the  1176  in  cash,  and  gave  to  appellant  the 
notes  and  mortg2>f<e  sued  upon. 

The  testimony  of  appellees  further  conduced  to  pro-^e  that  their  purchase 
of  the  second  machine  was  wltliout  regard  to  the  writing  evidencing  the 
first  and  that  the  second  contract  was  never  reduced  to  writing,  but  was 
wholly  in  parol.  They  admitted  that  the  notes  and  mortgage  for  the  second 
machine  were  executed  before  it  was  taken  to  tlie  farm  of  Hughes,  but  testi- 
fied that  it  was  done  as  a  matter  of  convenience,  and  with  the  understanding 
that  the  trade  was  not  to  be  closed  until  the  machine  was  put  in  operation, 
and  accepted  by  Hughes  and  Kyle,  who  were  to  furnish  appellees  the  money 
to  make  the  cash  payment  thereon.  The  testimony  of  appellees  also  con- 
duced to  prove  that  in  Harrodsburg,  at  the  time  of  their  in.'zpection  of  the 
machine,  and  alno  on  the  farm  of  Hughes,  where  the  machine  was  set  up  and 
tested,  but  before  it  was  accepted  by  Hughes  and  Kyle,  and  befoi-e  the  cash 
payment  of  S175  was  made  to  Curry,  he  represented  to  appellees  that  all  ma- 
terial  and  parts  of  machinery  that  might  be  needed  in  making  repairs  upon 
the  machine  purchased  by  them  could  be  obtained  within  twenty- four  hours 
of  appellant  at  Louisville  or  Indianapolis,  and  that  it  kept  at  the  latter  place 
a  depot  of  supplies  and  material  fur  making  repairs  upon  buskers  and  shred- 
ders sold  by  them;  that  they,  Hughes  and  Kyle,  were  induced  by  these 
representations  to  accept  and  pay  for  the  husker  and  shredder. 

Hughes  and  Kyle  testified  that  the  contract  of  sale  was  conditioned  upon 
their  acceptance  of  the  husker  and  shredder,  and  that  they  did  not  furnish 
appellees  the  $175  with  which  to  make  the  cash  payment  until  they  accepted 
the  machine.  They  further  testify  that  appellant's  agent,  Curry,  in  their 
presence,  and  before  their  acceptance  of  the  machine  for  appellees,  repre- 
sented that  all  material  that  might  be  needed  by  appellees  for  making  le- 
pairs  on  the  one  purchased  by  them  would  be  furnished  them  from  Louisrille 
or  Indianapolis,  within  twenty-four  hours  after  giving  orders  therefor.  It 
will  be  seen  that  the  evidence  was  conflicting,  but  much  of  it  went  to  sus- 
tain appellees'  version  of  the  contract,  and  if  the  jury  thought  it  sufficient 
to  establish  the  contract  as  claimed  by  them,  they  had  the  right  to  find  that 
the  writing  relied  on  by  appellant  does  not  contain  the  contract  under  which 
appellees  bought  and  accepted  the  husker  and  shredder,  but  that  the  con- 
tract bound  appellant  to  furnish  what  was  necessary  to  repair  appellees' 
husker  and  shredder  within  twenty-four  hours  of  its  receiving  orders  there- 
for. 

As  to  the  question  of  damages  there  is  little  conflict  in  the  evidenoe.  It 
was  clearly  shown  that  the  material  for  repairing  the  husker  aDd  shredder 
was  not  sent  to  appellees  by  appellant  until  fifteen  days  had  passed.  In 
view  of  its  undertaking  to  deliver  it  within  twenty-four  hours  of  the  receipt 
of  the  order  therefor,  the  delay  was  so  unreasonable  that  the  jury  could  haT« 
had  little  doubt  of  appellant's  negligence.  The  appellees'  proof  further 
showed  that  appellees  had  oontracted  with  differenti  persons  to  bDsk  tbetr 
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com  and-  shred  tbeir  fodder  at  2:^  oente  per  shock,  and  that  it  was  an  easy 
matter  to  operate  tbeir  machine  at  a  profit  of  ISO  per  day.  It  was  also  proved 
that  the  crops  of  corn  and  fodder  upon  which  appellees  were  employed  to  use 
their  husker  and  shredder  would  have  kept  it  in  operation  each  of  the 
fifteen  days  during  which  appellant  kept  it  awaiting  the  necessary  rexxairs, 
and  as  the  state  of  the  weather  after  the  husker  cn'd  shredder  was  repaired 
and  made  ready  for  use  was  such  as  to  prevent  it  from  doing  further  work 
that  season,  it  was  impossible  for  appellees  to  repair  the  loss  resulting  to 
them  from  appellant's  violation  of  its  contract.  In  view  of  these  facts  w» 
are  unable  to  agree  with  counsel  for  appellant  that  the  amount  of  the  ver- 
dict is  excessive  or  even  unreasonable. 

We  find  no  error  in  the  instructions  given  by  the  court.  They  seem  to 
oontain  and  fairly  express  all  the  law  needed  for  the  guidance  of  the  jury, 
and  if  so.  it  was  not  improper  for  the  court  to  refuse  the  instructions  asked 
by  appellant. 

Judgment  afSrmed. 


AMERICAN  BENEVOLENT  ASSOCIATION  v.  STOUGH. 
(Filed  December  2,  1904- Not  to  be  reported. ) 

1.  Insurance — Suicide— Action  to  recover  on  policy—Stough  was  insured 
by  appellant,  the  policy  providing  that  it  should  not  extend  to  death  by 
suicide,  sane  or  insane,  or  from  Intentional  injury  inflicted  by  insured  or 
another  person,  burglars  or  highwaymen  excepted.  After  leaving  a  saloon, 
sober,  he  was  found  dead  near  a  water  closet  in  the  rear  of  the  saloon,  a 
bullet  wound  in  his  head  and  a  pistol  at  his  /eft.  He  was  apparently  sane 
and  full  of  life  when  he  left  the  saloon.  The  instructions  in  this  action  to 
recover  on  the  policy  wero  to  the  effect  that  the  jury  should  find  for  the  plain- 
tiff unless  they  should  believe  from  the  evidence  that  Stouffh  came  to  his 
death  from  a  gun  tihot  wound  inflicted  by  himself,  or  by  another  than  a 
burglar  or  highwayman,  and  they  hhould  find  for  defendant  if  the  converse 
of  this  was  found  to  be  irue.  Held— It  juny  be  reasonably  inferred  from  the 
evidence  thai  the  insured  died  by  his  own  bund,  but  whether  it  was  accident 
can  only  be  determined  by  circumstances.  It  may  be  that  he  dropped  his 
pistql  before  going  into  the  water  closet,  for  it  was  found  on  the  ground  at 
his  feet,  and  there  was  no  prouf  that  his  face  wns  turned  by  powder. 

2.  Sauje— Under  the  evidence  the  deceased"  either  died  from  a  wound  in- 
flicted by  his  own  hand,  or  the  shot  was  accidental,  and  the  finding  of  the 
jury  is  In'^effeot  that  it  was  not  inflicted  with  suicidal  intent.  To  have  left 
the  word  "Intentionally"  out  would  have  been  misleading,  because  the  jury 
in  such  case  would  have  been  authorized  to  find  against  plaintiff  if  the 
wound  had  been  inflicted  by  himself,  although  it  may  have  been  accidental. 

Furber  &  Jackson  for  appellant. 

B.  F.  Grazlani  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  on  November  22,  1900,  issued  to  E.  B.  S tough  a  life  benefit  cer- 
tificate, by  which,  among  other  things,  it  agreed   to  pay  his  wife,  Jessie 
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Stough,  $600  on  his  death.    Stough  died  on  September  17,  1901,  and  this  salt 
was  filed  by  hia  widow  to  recover  on  the  policy. 

Among  the  etipulatlons  of  the  policy  it  was  agreed,  among  othei  things, 
that  the  lieneflts  payable  under  it  should  not  extend  to  or  cover  death  re* 
suiting  from  suicide,  eane  or  insane,  or  from  intentional  injury  inflicted  by 

'the  insured  or  by  any  other  p<*r8on  (burglars  or  highwaymen  excepted). 

'The  defendant  relied  on  this  provision  of  the  policy,  and  pleaded  that  the 

'  deoeagvd  departed  this  life  by  his  own  baud  by  inflicting  upon  himself  a 
gnn-shot  wound,  with  the  intent  and  for  the  purpose  of  ending  his  lif^. 
from  which  wound  he  then  and  there  died.  This  was  denied  by  the  reply, 
and  on  the  trial  the  following  agreement  was  mode:  **It  is  agreed  between 
the  parties,  that  the  one  issue  in  the  case  is  whether  or  not  the  decedent 
oommitted  suicide,  the  plaintiff  claiming  that  he  did  not,  and  that  the  com- 
pany is  liable,  and  the  company  admitting  its  liability  if  he  did  not  commit 
suicide,  but  claiming  it  is  not  liable  because  he  did  commit  f^uiclde  " 

The  proof  on  the  trial  showed  that  about  seven  o'clock  in  the  morning  the 
deceased,  with  two  other  men,  were  in  a  bar  room  where  he  frequently 
stopped  as  he  went  to  work.  They  were  standing  in  front  of  the  b.nr  talking, 
and  one  of  the  others  treikted  to  cigars.  The  deceased  was  a  railroad  en- 
gineer. They  were  talking  about  railroading  in  a  pleasant,  ordinary  waj, 
with  no  sign  of  excitement  or  anything  to  attract  attention,  and  the  de- 
ceased wafl  sober.  After  some  minutes*  talk  the  deceased  left  the  saloon  and 
went  through  the  hall  into  the  liack  yard,  where  there  was  a  water  closet, 
and  juRt  after  he  reached  the  yard  a  pistol  shot  was  heard,  and  when  those 
in  the  saloon  went  out  he  was  found  Ijlng  on  the  brick  walk  with  his  head 
renting  un  his  right  shoulder,  and  with  one  hand  up  and  about  a  foot  from 
his  head,  und  pointed  towards  his  bead.  A  pistol  was  lying  near  his  feet, 
and  there  was  a  pistol  wound  in  his  head  from  which  he  died.  No  one  else 
was  in  the  back  yard  when  the  saloon  man  went  out  and  found  him.  He 
"Was  apparently  in  good  spirits  and  happy  when  he  left  the  saloon.  The 
other  two  people  in  the  s;iloon  with  him  were  railroad  men.  He  was  of  s 
jolly,  happy  disposition,  about  thirty  six  years  of  age.  and  .<«emed  to  be  per- 
fectly sane,  and  as  full  of  life  as  usual  when  he  left  the  saloon.  He  had  a 
wife  and  one  child,  his  domestic  relatione  were  pleasant,  and  there  is  do 
as.'^ifsrnable  cause  for  his  killing  himself  except  the  sttitement  of  one  witness, 
that  he  looked  like  he  was  a  little  flighty  a  day  or  two  before  hiF  death;  that 
some  da.Ts  he  was  all  right  and  other  d'ljs  he  did  not  seem  to  be  all  right 
for  a  month  there.  But  no  other  witness  confirms  this  statement.  The 
other  witnesses  testify  that  he  was  always  genial  and  in  good  spirits,  and 
that  they  noticed  no  change  of  any  kind;  that  he  seemed  to  be  a  sound  and 
sensible  man.     Oi\this  proof  the  court  instructed  the  jury  as  follows: 

"Ist.  The  jury  will  find  for  the  plaintiff  in  the  sum  of  1^0  and  interest 
from  December  17,  I9()l,  unless  you  shall  find  from  the  evidence  that  E.  B. 
Stough  died  from  the  effects  of  a  gun  shot  wcmnd  intentionally  inflicted  by 
himself,  or  by  some  other  person  other  than  a  burglar  or  highwayman. 

*'j}d.  If  the  jury  believe  from  the  evidence  that  K.  B.  ^stough  dierffrom 
the  effects  of  a  gun-shot  wound  intentionally  inflicted  by  himself,  or  by 
some  other   person,  other  than   a  tmrglar  or  highwayman,  you  will  find  for 

•the  defendant." 
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^he  jury  fonnd  a  verdict  for  the  plaintiff,  and  the  defendant  appeals. 

We  think  it  may  reasonably  be  inferred  from  the  evidence  that  the  de- 
ceased  died  by  hie  own  hand,  but  whether  it  was  accident  or  suicide  can 
€nly  be  determined  from  the  circumstances.  The  proof  by  all  of  the  wit- 
nesses in  the  saloon  as  to  his  cnntluct  and  appearance  therd  is  inconsistent 
^ith  the  idea  that  he  then  contemplated  taking  his  own  lUie^.and  the  pistol 
-shot  WAS  fired  so  soon  after  he  lefc  the  saloon  that  it  is  fair  to  presume  that 
lie  was  then  in  the  same  mood  as  when  he  left  his  friends,  for  he  had  not 
^one  perhaps  over  thirty  feet  before  the  shot  was  h(*ard.  While  the  proof  is 
-only  circumstantial,  there  does  not  seem  to  have  been  any  other  reason  for 
his  going  out  the  back  way  except  to  get  to  the  water  closet.  It  may  be 
<»hat  he  dropped  his  pistol  In  removing  it  from  bis  pocket  before  going  into 
the  water  closet,  for  it  was  found  on  the  ground  at  his  feet,  and  there  is  no 
iproof  that  he  was  powder  burned. 

In  /£tn;i  Ijife  Insurance  Co.  v.  Kaiser,  24  Ky.  Law  Rep.,  3454;  Union 
'Casualty  and  Snrr'ty  Co.  v.  Qoddard,  25  Ky.  Law  Bep.,  10H5,  and  ^tna  Life 
Insurance  Co.  v.  Mil  ward,  26  Ky.  Law  Hep.,  59),  the  rule  was  laid  down 
that  when  the  dead  body  of  th»4  insured  is  found  under  fluch  clrcuniRtances 
-Hi?  to  indicate  that  hl.s  denth  miy  have  re.'?ulced  f r  )ni  neglignntre.  accident  or 
suicide,  the  preRumption  of  the  Inw  is  ngninst  suicide  a$>  contrnry  to  the 
general  conduct  of  mankind,  and  wherc^  the  evidence  is  circumstantial  only 
and  admits  of  more  than  one  reasonable  conclusion,  the  question  is  for  the 
jury.  The  circuit  court  properly  followed  this  rule,  and  under  all  the  evi- 
"dence  we  can  not  say  that  the  verdict  of  the  jury  is  palpably  against  the 
■evidence. 

There  is  a  line  of  cases  holding  tliat  under  a  policy  like  this  there  may  be 
a  recovery  where  the  insured  shoots  himself  intentionally  while  so  insane 
as  not  to  know  that  to  so  shoot  himself  would  result  in  self-destruction. 
< Mutual  Benefit  Life  insurance  Co.  v.  Daviess'  Ez'or,  87  Ky.,  541.)  But 
tber<4  was  no  proof  here  to  warrant  an  Instruction  on  this  subject,  and  the 
appellant  was  not  prejudiced  by  the  instructions  given  by  the  court.  Under 
the  evidence  the  deceased  either  died  from  a  gunshot  wound  inflicted  by 
liis  own  hand,  for  the  purpose  of  ending  his  life,  or  the  shot  whicti  killed 
him  was  acoldenbil.  The  evidence  before  the  jury  dUl  not  warrant  any 
other  finding.  The  finding  of  the  jury  is,  In  substance,  ihat  the  wound 
was  not  inflicted  hy  him  with  the  intent  of  ending  his  life.  To  have  left 
the  word  '*intent.ionally"  out  of  the  instruction  would  have  been  to  make 
it  misleading,  for  then  the  jury  would  have  been  authorized  to  And  against 
the  plaintiff  if  the  wound  was  inflicted  by  himself,  although  it  was  done 
accidentally  Appellant  was  not  prnjudiced  by  the  rulings  of  the  court  in 
allowing  the  amended  reply  to  l)e  filed.  The  case  wiis  narrowed  down  finally 
to  the  single  issue  of  suicide,  and  if  there  was  too  great  a  liberality  on  the 
part  of  the  couit  in  allowing  amendments,  it  was  not  prejudicial  to  appel- 
lant. 

Appellant  asked  and  received  the  burden  of  proof.  It,  therefore,  intro- 
duced its  evidence  first,  introducing  on  its  behalf  the  keeper  of  the  saloon, 
who  testified  to  the  death  of  the  deceased  as  above  stated.  Un  cross  exam- 
ination the  plaintiff  asked  him  this  question  in  regard  to  the  pistol: 

'*Q.  But  the  pistol  might  have  dropped  at  his  feet  anil  might  have  shot 
lilm,  mightn't  it?' 
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"A.  It  maybe;  majbe  Bomebody  might  have  killed  liim  and  throwed  tbe 
pistol  Tiherer  I  don't  know." 

The  defendant  objected  to  this  question  and  answer,  and  its  objectioa 
being  overruled,  excepted.  The  plaintiff  hnd  a  right  to  show  by  the  witness 
that  he  did  not  know  how  the  deceased  came  to  be  shot,  and  that  for  all  be 
knew  the  shooting  was  an  accident.  The  statement  of  the  witness  tliat 
somebody  might  have  killed  him  and  thrown  the  pistol  there,  while  Dot 
dlractly  responsilve  to  the  question,  illustrated  the  fact  that  the  witness  did 
not  know  how  the  deceased  came  to  be  shot.  The  evidence  was  proper  to 
show  the  jury  the  limits  of  the  witness'  knowledge.  The  proofs  of  loss  made- 
out  by  the  plaintiff  and  forwarded  to  appellant  were  not  competent  as  sub- 
stantive evidence  on  the  trial.  If  any  of  the  affiants  had  been  Introduced  as 
witnesses  and  their  testimony  had  been  inconsistent  with  their  alBdavits, 
they  might  have  been  used  in  the  proper  way  for  the  purposes  of  impeach- 
ment, but  none  of  the  affiants  were  introduced  on  the  trial.  While  it  is 
true  an  admission  of  the  plaintiff  may  be  given  in  evidence  against  him, 
there  was  no  statement  of  fact  made  in  appellee's  affidavit  that  was  material 
here,  and  the  affidavits  of  the  other  persons  constituting  the  proof  of  losft 
were  incompetent  on  the  trial  either  for  or  against  her.  (J^tna  Life  Insur- 
ance Go.  V.  Kaiser,  24  Ky.  Law  Hep.,  2454.) 

Judgment  affirmed. 


HARRIS  V.  LANGFORD. 
(Filed  December  2,  19<i4— Not  to  be  reported. ) 

1.  Dower— Right  of  passway— Where  appellant  owned  the  dower  right  lo 
a  tract  of  land  the  right  of  a  passway  to  it  was  appurtenant  to  the  land 
allotted  as  dower 

2.  Pleading — Where  an  amended  petition  was  filed,  but  improperly  desig- 
nated as  "reply  amended  petition,"  it  should  not  have  been  stricken  from 
the  record  where  it  did  not  Ret  up  a  new  ciiuse  of  notion,  but  set  up  facts 
which,  if  true,  showed  that  appellant  was  entitled  to  the  passway  claimed  by 
her. 

Grant  E.  Lilly  for  appellant. 

J.  Tevis  Cobb  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant.  Nannie  Harris,  is  the  surviving  widow  of  Robert  E.  Har- 
ris,  who  had  been  the  owner  of  a  certain  paroel  of  land  in  Madison  county. 
8he  never  joineil  In  any  conveyance  of  the  property,  honce  was  entitled  to 
be  assigned  her  dower  interest  in  it.  The  appellee  aoqnired  the  legal  title 
to  the  property.  The  appellant  prayed  to  have  her  dower  allotted  to  her, 
with  the  right  of  egress  and  ingress  to  and  from  the  land.  The  defendant 
in  his  answer  averred  that  In  the  division  of  the^and  of  SalHe  Ann  Hairls 
one  hundred  acres  was  allotted  and  deeded  to  Robert  E.  Harris,  the  appel- 
lant's husband,  and  that  certain  other  parcels  were  allotted  to  others.    And 


HABBIS  V.  LANGFOBD.  1097 

be  admitted  that  the  plaintiff  was  entitled  to  a  pass  way  wherever  necessity 
required  and  eqnity  permitted  over  the  original  tract  to  the  public  high" 
way,  but  he  further  averred  that  he  owned  the  land  that  surrounded  the 
land  partitioned,  and  that  the  plaintiff  did  not  have  the  right  to  a  passway 
t>^er  hie  other  lands.  At  the  January  term,  1901,.  the  court  adjudged  that 
the  appellant  was  entitled  to  dower  in  the  land,  and  directed  certain  per- 
■aons  as  oomroissioners  to  allot  it  to  her.  At  the  April  term,  1901,  the  com- 
missioners made  their  report,  which  was  confirmed.  Neither  in  the  judg- 
ment of  the  court  appointing  the  commissioners  nor  in  their  report  was 
•any  reference  made  to  the  right  of  egress  and  ingress  to  and  from  the  land. 
The  court  properly  refused  a  writ  ad  quod  damnum,  and  thus  the  matter 
«tood  until  April,  1903,  when  a  pleading  was  tiled  by  the  plaintiff,  denom- 
inated a  **reply  amended  petition,"  in  which  the  plaintiff  averred  that  she 
was  entitled  to  a  passway  or  road  leading  to  the  Richmond  and  Lexington 
turnpike;  that  such  road  or  passway  had  existed  for  more  than  fifty  years; 
that  the  defendant  refused  to  allow  her  to. use  it  in  connection  with  the  land 
•assigned  to  her  as  dower.  The  court  sustained  a  motion  to  strike  this  plead- 
ing from  the  record.  This  action  of  the  court  was  evidently  based  upon  the 
Idea  that  the  appellant  did  not  properly  designate  the  pleading,  or  because 
4t  was  not  filed  until  after  the  dower  interest  had  been  allotted  to  her  and 
the  report  confirmed. 

The  appellant  misnamed  the  pleading  which  she  filed,  as  there  is  no  such 
pleading  known  to  the  practice  as  a  "reply  amended  petition."  It  was  an 
•amended  petition,  setting  up  facte,  which  if  true,  showed  that  she  was  en- 
titled to  a  passway  from  her  land  over  the  land  of  appellee  to  the  Richmond 
•and  Lexington  turnpike.  It  may  be  possible  that  the  court  regarded  it  as 
setting  up  a  new  cause  of  action,  not  germane  to  the  one  stated  in  the  peti- 
tion. If  this  be  true,  the  court  was  in  error.  The  right  to  the  use  of  the 
{)a68way  was  appurtenant  to  the  land  assigned  her  as  dower.  If  the  aver- 
ments of  the  petition  are  true,  she  has  as  much  right  to  the  use  of  the  pass- 
vraj  ad  she  had  to  the  land  allotted  as  dower.  The  defendant  owned  all  the 
4and  subject  to  the  dower  interest,  and  it  was  entirely  proper  in  this  action 
to  have  the  question  determined  as  to  her  right  to  the  alleged  appurtenance 
to  her  dower  interest.  The  court  had  jurisdiction  of  the  parties  and  the 
subject  of  the  action,  and  it  was  eminently  proper  to  consider  the  entire 
controversy  in  the  s;ime  action.  The  appellant  was  not  seeking  to  acquire 
a  passway,  which  she  did  not  have  the  right  to  use,  but  to  establish  the 
«rlght  which  she  alleged  already  existed  thereto. 

In  the  judgment  allotting  dower  the  court  did  not  dispose  of  the  question 
-as  to  the  right  of  egress  and  ingress  to  and  from  the  land,  hence  it  had  not 
heeu  adjudicated  when  the  amended  petition  was  filed.  The  case  remained 
upon  the  docket,  and  the  plaintiff  had  the  right  to  have  it  disposed  of.  The 
-amended  petition  did  not  set  up  a  new  cause  of  action,  but  contained  aver- 
ments which  made  the  plaintiff's  claim  more  definite  and  certain  with 
Inference  to  her  right  to  the  passway  claimed  on  the  original  petition. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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•  EVERSOl  E  y.   BULLOCK.  &c. 

(Fll3d  December  2,  IQOl^Not  to  be  reported.) 

Hu8band  and  wife — Convejance  to  the  wife— Where  the  wife  pnrchaiPd  ft 
house  and  lot  for  iSOO,  pajiDg  1200  of  the  parnhase  price  with  her  own  mone^ 
and  1100  in  paoney  fuinlshed  by  her  husband,  there  can  be  no  question  of 
the  right  of  the  wife  to  acquire  the  property,  and  the  fact  that  she  performed 
the  household  duties  and  nursed  her  husband,  who  was  sick,  with  a  Tiew  to 
saving  that  expense,  he  being  under  the  legal  obligation  to  support  the  wif» 
and  provide  a  home  for  her,  the  $100  which  he  paid  on  the  house  did  not  ex^ 
ceed  the  amount  he  should  have  paid  for  the  support  of  the  family. 

E.  E.  Hogg  for  appellant. 

W.  S.  Pryor  and  James  M.  Sebastian  for  appellees. 

Appeal  from  Owsley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee,  W.  B.  Bullock,  was  indebted  to  plaintiff,  S.  P.  Hogg,  evi- 
denced by  a  promissory  note.  Hogg  assigned  the  note  to  the  appellant  and 
she  instituted  this  action  on  it,  and  sought  to  subject  to  the  payment  of  it  a 
small  house  and  lot  worth  $500  or  $600.  Afr<er  the  debt  was  contracted  the 
property  was  purchased  by  Mrs.  Bullock,  wife  of  W.  B.  Bullock,  and  the  deed 
was  taken  to  her.  The  contract  pi  ice  was  $800,  and  she  paid  $200  of  it  aod 
her  husband  paid  $100  out  of  his  small  salary  which  he  earned  as  county  attor- 
ney of  Owsley  county.  After  the  property  was  purchased  a  new  chimney 
was  added  to  the  house,  a  smoke  house  was  built  out  of  some  old  timber,  a. 
crib  was  torn  down  and  rebuilt,  a  hen  house  was  built  of  old  lumber  and 
the  fences  around  the  lot  were  repaired.  On  this  state  of  facts  the  appellant 
claims  that  the  conveyance  to  the  wife  was  fraudulent,  and,  therefore,  seeks 
to  subject  the  property  to  the  payment  of  her  debt. 

There  can  be  no  question  but  what  the  wife  had  the  right  to  acquire  the 
property  by  purchase,  and,  therefore,  it  was  not  fraudulent  to  use  her  money 
in  the  payment  of  it.  Her  husband  was  poor  and  in  bful  health.  His  wife 
performed  the  necessary  household  duties  and  nursed  him  with  the  view  of 
saving  him  that  expense.  He  was  under  legal  and  moral  obligations  to  sup- 
port his  wife  and  provide  a  home  for  her.  The  $100  which  he  paid  out  of 
his  salary  and  the  repairs  which  he  made  upon  the  house  did  not  exceed  the 
amounts  which  he  should  have  paid  for  the  support  of  his  family.  Out  of 
his  small  salary  these  small  sums  were  contributed  to  aid  in  procnrinft  a 
home  for  hia  wife,  which  he  was  under  an  obligation  to  furnish.  It  is  evi- 
dent that  the  sums  which  he  furnished  were  not  greater  than  the  sums  be 
would  have  been  required  to  pay  as  rent  for  another  place,  therefore,  the 
conveyance  can  not  be  regarded  as  voluntary  oi  in  any  sense  fraudulent. 
This  conclusion  is  supported  by  Greene  v.  Buckler,  19  Ky.  Law  Rep.,  286. 
The  improvements  were  such  as  were  necessary  for  the  preservation  of  tbe 
buildings  and  for  the  nomfort  of  the  family.  (0*Gonnan  v.  Madden,  &c, 
19  Ky.  Law  Bep.,  667. )  We  reach  the  conclusion  that  the  conveyance  to  the 
wife  was  not  fraudulent,  and,  therefore,  the  property  is  not  subject  to  th» 
payment  of  the  plaintiff's  debt. 

The  judgment  is  affirmed. 


HTDEN  V.  PERKINS.  1099" 

HYDEN  V.  PERKINS. 
(Filed  December  2,  1904.)      , 

1.  Sale  of  real  estate— Writing— Deflorlptlon  of  property— Identification — 
Parol  evidenoe — Competency— On  October  15,  lOUO,  S.  V.  Perkins  ezeouted 
to  Henry  Hyden  the  following  writing:  **Receiyed  of  Henry  Hyden  ISO,  the- 
flrst  cash  payment  on  farm  of  about  twenty  acree,  known  as  the  Yanght 
farm.  I  hereby  agree  to  deed  to  said  Hyden  said  land  on  payment  of  an 
additional  110.5.  payable  as  follows:  $26  in  six,  twelve  months  and  |80  ii^ 
eighteen  months,  and  $26  in  twenty-four  months  from  this  date,  with  inter- 
est at  6  percent.  When  said  sum  of  tl26  and  interest  has  been  paid  I  hereby 
agree  to  transfer  to  snid  Hyden,  by  deed  of  general  warranty,  said  Vaught 
land,  consisting  of  alK)ut  twenty  acres,  and  agree  to  give  possession  by  Jan- 
nary  1,  1901.  S.  V.  PERKINS.** 

In  an  action  by  Hyden  to  enforce  this  contract,  alleging  the  payment  of' 
the  120,  and  tendering  the  remainder  with  interesti    Held — That  the  fact 
that  the  writing  does  not  show  in  what  county  the  Vaught  farm  is  situated 
is  Immaterial,  if  it  can  be  shown  that  there  was  a  property  known  as  the- 
Vaught  farm,  consisting  of  about  twenty  acres.    But  if  there  were  two> 
farms  to  which  this  description  would  apply  equally,  then  parol  proof  would, 
be  incompetent  to  show  which  of  the  two  the  parties  intended  to  designate. 
But  where  the  property  is  designated  by  a  general  name,  parol  proof  may 
be  given  to  show  what  property  was  known  bj  this  name. 

O.  H.  Waddle  for  npi)ellant. 

W.  A.  Morrow  and  J.  W.  Colgan  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  October  16,  1900,  appellee,  S.  V.  Perkins,  executed  to  appellant,  Henry 
Hyden,  the  followiiTg  writing: 

"Received  of  Henry  Hyden   120,  first  cash   payment  on   farm  of  about 

twenty  acres,  known   as  the  Vaught  farm.     I   hereby  agree  to  deed  to  said. 

Hyden  said  land  on  payment  of  an  additional  $106,  payable  as  follows:  t25- 

Id  six,  twelve  months,  and  $30  in  eighteen  months,  and  $25  in  twenty  four 

months  from  this  date,  with  IntereFt  at  6  per  cent.     When  said  sum  of  $125 

and  interest  has  been  paid  I  hereby  agree  to  transfer  to  said  Hyden,  by  deed 

of  general  warranty,  said  Vaught  land,  consisting  of  about  twenty  acres,  and 

agree  to  give  possession  by  January  1,  1901. 

••S.  V.  PERKINS." 

On  February  10,  1903,  Hyden  filed  this  action,  setting  up  the  writing, 
alleging  that  he  had  paid  the  $^0  on  the  day  it  was  executed  and  agreed  to 
pay*her  the  additional  sum  of  $105,  payable  in  six,  twelve,  eighteen  and 
twenty- four  months,  as  set  out  in  the  writing,  and  in  consideration  of  this 
she  had  executed  to  him  the  writing;  that  he  afterwards  tendered  her  the 
$106,  with  interest,  and  demanded  of  her  that  she  should  convey  him  the 
land  and  put  him  in  possession  of  it,  and  this  she  refused  to  do,  though  she- 
retained  the  #20  he  had  paid  her;  that  after  his  purchase  of  the  land,  in  vio- 
lation of  her  contract,  she  had  sold  and  conveyed  the  land  to  appellee,  Sol 
Tarpin,  and  that  Turpi n  had  full  notice  of  his  purchase  and  of  the  writing 
executed  to  him.  He  prayed  a  specific  performance  of  the  contract,  alleging 
that  he  was  ready,  willing  and  able  to  pay  the  balance  of  the  purchase 
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money.    The  coart  snatalned  a  demurrer  to  the  petitloo,  and  the  plaintiff 
declining  to  plead  further,  dismissed  the  action. 

In  sustaining  the  demurrer  to  the  petition  the  oourt  proceeded  on  the  idea 
that  there  was  no  sufHoient  description  of  the  property  to  identify  it  with- 
out resorting  to  parol  evidence,  and  in  support  of  this  view  we  are  referred 
to  Llnyille  v.  Langford,  90  Ky.  Law  Rep.,  690;  Jcnes  v.  Tye,  98  Ey.,  aOO; 
Wortham  v.  Stith,  28  Ky.  Law  Rep.,  1889. 

In  Llnvllle  V.  Langford  the  action  was  brought  against  the  Ttidowand 
heirs  at  law  of  Solomon  Langford  upon  two  receipts  signed  by  Reuben 
Langford,  and  by  him  alone.  The  writings  were  held  insufficient  hecanse 
they  did  not  purport  to  be  contracts  on  behalf  of  the  widow  and  heirs  at  law 
of  Solomon  Langford,  but  only  the  individual  contract  of  Reuben  Langford. 
After  BO  stating,  the  court  concludes  its  opinion  with  these  words:  ''!tbere 
being  no  written  evidence  of  any  contract  for  sale  of  the  lands  in  contro- 
versy by  or  on  behalf  of  the  widow  and  heirs  at  law  of  Solomon  Langford, 
appellant  has  stated  no  cause  of  action  against  them,  and  the  demurier  to 
his  petition  was  properly  sustained." 

In  Jones  v.  Tye  it  was  held  that  a  receipt  for  purchase  money,  describing 
the  land  as  "adjoining  the  MoKibley  land,"  was  insulSoient.  In  that  case 
appellant  insisted  that  the  land  referred  to  was  one  tract,  and  appellee  that 
It  was  a  different  tract.  It  was  held  that  there  was  not  enough  in  the 
writing  to  identify  the  land  sold.  Here  the  description  in  the  writing  was 
insufficient  to  identify  the  tract  sold,  and  left  it  a  matter  of  doubt  which  of 
two  tracts  owned  by  the  vendor  was  referred  to.  In  Wortham  v.  Stlth  the 
only  description  of  the  land  contained  in  the  writing  was  that  it  was  "one 
hundred  and  fifteen  acres  of  land  which  I  have  this  day  sold  him."  Here 
there  was  nothing  to  describe  what  land  was  sold  by  the  vendor  except  that 
it  was  one  hundred  and  fifteen  acres.  There  was  nothing  to  identify  the 
one  hundred  and  fifteen  acres  that  was  included  in  the  sale. 

In  the  case  before  us  the  contract  was  signed  by  S.  V.  Perkins,  who 
owned  the  land,  and,  therefore,  LinvlUe  v.  Langford  has  no  application. 
The  tract  which  was  agreed  to  be  conveyed  Is  described  as  a  **farm  of  abont 
twenty  acres,  known  as  the  Vaugbt  farm. "  This  is  a  very  different  descrip- 
tion from  a  bare  statement  that  the  land  sold  adjoins  another  tract  or  that 
it  consists  of  a  certain  number  of  acres.  The  general  role  as  to  the  snfB- 
ciency  of  description  is  thus  stated  in  Browne  on  the  Statute  of  Frauds, 
section  885:  "But  the  subject  matter  may  in  any  case  be  identified  by  refer- 
ence to  an  external  standard,  and  need  not  be  in  terms  explained.  Thus  to 
describe  it  as  the  vendor's  right  in  a  particular  estate,  or  as  the  property 
which  the  vendor  had  at  a  previous  time  purchased  from  another  party,  li 
sufficient.  And  it  is  very  common  to  identify  the  debt  of  a  third  per«OD, 
for  which  the  defendant  has  made  himself  responsible,  as  the  debt  theo 
owing,  or  to  become  owing,  by  such  third  person  to  the  plaintiff,  without 
further  description.  Where  the  memorandum  described  the  land  as  the  es- 
tate owned  by  the  Heller  on  a  certain  street,  and  it  appeared  that  he  owned 
two  estates  on  that  street,  to  either  of  which  the  description  might  apply, 
the  memorandum  was  held  insufficient." 

So  in  Wood  on  Statute  of  Frauds,  section  858,  it  is  said:  **But  where  the 
writing,  within  Itself  or  by  reference  to  other  writings,  contains  sufficient 
data  so  that  by  the  aid  of  parol  evidence  no  question  as  to  the  Intention  of 
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the  party  can  ailge,  It  is  euflSoient.  Thus,  a  memorandam  describing  the 
property  as  'my  estates'  located  in  certain  towns,  is  suflQcient,  if  it  is  shown 
that  the  party  owned  no  other  estates  in  the  towns  named,  because  the 
writing  can  be  definitely  applied  to  the  subject-matter,  by  the  aid  of  parol 
•eyldence.  without  raising  any  question  as  to  the  real  intention  of  the  party, 
•except  such  as  is  apparent  from  the  writing  itself.  So  such  descriptions  as 
''the  land  bought  of  Mr.  Peters,'  'Mr.  Ogilvie's  house,'  'the property  in  Cable 
«treet/  or 'a  house  on  Church  street,'  or 'the  house  in  Newport,'  'my  house,' 
^the  intended  new  public  house  at  Putney,' 'the  mill  property,  including 
cottages  in  Esher  village, '  have  been  held  to  be  sufficient. ' ' 

In  Meade  v.  Parker,  16  Am.  Hep.,  110,  the  writing  describes  the  land  as  a 
bouse  on  Church  street.  Holding  this  to  be  sufficient,  the  court  said:  "The 
most  specific  and  precise  description  of  the  property  intended  requires  some 
parol  proof  to  comulete  its  identification.  A  more  general  description  re- 
^luires  more.  When  all  the  circumstances  of  possession,  ownership,  situa- 
tion of  the  parties,  and  their  relation  to  each  other  and  to  the  property,  as 
they  were  when  the  negotiations  took  place  and  the  writing  was  made,  are 
disclosed,  if  the  meaning  and  application  of  the  writing,  read  in  the  light 
of  those  circumstances,  are  certain  and  plain,  the  parties  will  be  bound  by 
It  as  a  sufficient  written  contract  or  meioorandum  of  their  agreement. 

That  parol  evidence  is  competent  to  furnish  these  means  of  interpruting 
«nd  applying  written  ngreements  is  settled  by  the  uniform  current  of  au- 
thorities." (Hurley  V.  Bruwn,  98  Muss.,  545;  Smith  v.  Freeman,  75  Ala., 
£86.  > 

In  Green  leaf  on  Evidence,  section  287,  it  is  said:  "In  the  simplest  case 
that  can  be  put,  namely,  that  of  an  instrument  appearing  on  the  face  of  it 
to  be  perfectly  Intelligible,  inquiry  must  be  made  for  a  subject  matter  to 
satisfy  the  description.  If,  in  the  conveyance  of  an  estate,  it  is  designated 
as  Blackacre,  parol  evidence  must  be  admitted  to  show  what  field  is  known 
by  that  name.  Upon  the  same  principle,  where  there  is  a  devise  of  an  estate 
purchase  of  A.,  or  of  a  farm  in  the  occupation  of  B.,  it  must  be  shown  by 
extrinsic  evidence  what  estate  it  was  that  was  purchased  of  A.,  or  what 
farm  was  in  the  oooupation  of  B.,  before  it  can  be  known  what  is  devised." 

The  decisions  of  this  court  are  in  accord  with  these  principles.  A  number 
of  decisions  on  this  subject  are  collected  in  Moayon  v.  Moayon,  114  Ey., 
866.  In  Ellis  V.  Deadman,  4  Bibb.,  466,  the  writing  was  merely  a  receipt. 
and  was  held  insufficient  because  it  failed  to  specify  the  terms  of  the  agree- 
ment. In  Tyler  V.  Onzts,  93  Ky.,  836,  the  court  said:  "The  test  of  the 
Talidity  of  a  contract  under  that  statute  uniformly  applied  by  this  court  is 
that  the  memorandum  or  note  thereof  should  be  so  complete  and  full  the 
meaning  thereof  may  be  ascertained  and  enforced  without  aid  of  eztrinsio 
verbal  testimony." 

Similar  expressions  occur  in  other  oases.  But  in  saying  this  the  court 
had  in  mind  only  what  was  held  in  Ellis  v.  Deadman  and  the  subsequent 
cases  that  the  writing  must  contain  the  terms  of  the  agreement.  It  did  not 
mean  to  intimate  tha1>  the  property  sold  might  not  be  indicated  in  the 
writing  by  a  general  designation,  if  sufficient  to  identify  it  by  the  aid  of 
parol  evidence  showing  to  what  proiierty  this  designation  or  name  applied, 
for  in  Tyler  v.  Onzts  the  writing  was  held  sufficient,  and  the  property  was 
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there  designated  as  *'lot  4,  block  9,  N.  E.,  in  Middlesboro,  Ky./'and  the 
court  qnote  with  approval  Fugate  t.  Hansford,  8  Litt.,  26S,  where  a  writlog 
was  held  sufficient  describing  the  property  as  lot  S3  in  Carlisle,  Ey.  In 
Winn  T.  Henry,  84  Ky.,  48,  the  property  was  described  in  the  writing  as 
*'SilTer  Lake  plaoe,  near  Washington,  Ky.,  containing  fifty  two  acres,  more 
or  less."  This  was  held  sufficient;  so  in  Henderson  v.  Perkins,  94  Ky.,  S07, 
wht-re  the  property  was  described  as  ••my  home  place  and  storehouee,"  the 
writing  showing  that  both  the  parties  were  of  Bocky  Hill,  Ky.      # 

It  is  not  necessary  that  the  purchaser  sign  the  writing.  (Fugate  t.  Hans- 
ford, 8  Litt.,  960;  Lewis  V.  Grimes.  7  J.  J.  M..  886.)  The  fact  tba(  the 
writing  does  not  show  in  what  county  the  Vaught  farm  is  situated  is  im- 
material, if  it  can  be  shown  that  there  was  a  property  known  as  the  Vanght 
farn^,  consisting  of  about  twenty  acres.  That  is  certain  which  may  be  made 
certain;  but  If  there  were  two  farms  to  which  this  description  would  equally 
apply,  then  parol  proof  would  be  incompetent  to  show  which  of  the  two  the 
parties  intended  to  designate.  In  other  words,  when  the  description  given 
In  the  writing  Is  so  uncertain  that  parol  proof  must  be  arlniitted  to  show 
what  the  parties  meant  as  between  two  or  moie  things  to  which  the  descrip- 
tion given  in  the  writing  would  equally  apply,  then  the  contract  is  within 
the  statute.  But  when  the  property  is  designated  by  a  general  name,  parol 
proof  may  be  given  to  show  what  property  was  known  by  this  name. 

Judgment  reversed  and  cause  remanded,  with  directions  to  overrule  the 
demurrer  to  the  petition. 


BAMSEY,  &c.  V.  CITY  OF  SHELBYVILLK. 
(Filed  Decembers,  1904.) 

1.  Ordinance— Creating  debt— Future  effect— Taxpayers— Bight  to  test 
validity— An  ordinance  of  a  city  passed  in  March,  ]9Cfi,  to  take  effect  Janu- 
ary 1,  h:03,  if  valid,  created  a  liability  on  the  city,  and  if  it  was  b*>yond  the 
power  of  the  council  to  pass  the  ordinance,  taxpayers  of  the  city  may  main- 
tain nn  action  to  have  it  declared  Invalid,  although  no  levy  has  been  made 
thereunder. 

9.  Local  public  library- Taxatioif  to  maintain — Under  Kentucky  Stat- 
utes, section  8490,  subsection  32,  conferring  upon  the  city  council,  among 
other  things,  the  power  to  "establish,  maintain  and  regulate  a  local  poblle 
library,  "a  city  of  the  fourth  class  may  provide  and  maintain  a  local  public 
library  by  taxation,  by  complying  with  section  INi  of  the  Constitution. 

8.  Assent  of  voters— Under  Constitution,  section  184,  providing  that  "no 
sum  shall  be  raised  or  collected  for  education  otherwise  than  in  common 
schools  until  the  question  of  taxation  Is  submitted  to  the  legal  voters,  and 
the  majority  of  the  vote.s  cast  at  such  election  shall  be  in  favor  of  suoh  taxa- 
tion," an  ordinance  of  a  city  appropriating  $1,000  per  year  for  the  main- 
tenance of  a  local  public  library,  and  an  annual  levy  on  the  property  of  the 
citizens  thereof  for  its  p.-iyment,  without  the  assent  of  the  voters  as  provided 
in  the  Constitution,  is  void. 

Gilbert  &  Gilbert  and  J.  C   Beckham  &  Son  for  appellants. 

Willis  ^As  Todd  and  P.  J.  Beard  for  appellees. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 


BAMSET,  AG.  V.  OITT  OF  8HEL6YVILLE.  IIOS 

On  March  20,  1909,  the  board  of  council  of  the  city  of  Shelbyville  enacted 
the  following  ordinance: 

"Be  It  ordained  by  the  board  of  council  of  the  city  of  Shelbyyille,  Ky. : 

"Section  1.  That, the  board  of  council  of  the  city  of  Shelby vllle,  Ky.,  for 
and  on  behalf  of  said  city,  accepts  the  proposition  of  Andrew  Carnegie  made> 
to  said  city,  namely*  that  he,  Andrew  Carnegie,  will  give  110,000  for  the 
purpose  of  erecting  a  free  public  lilirary  building  on  the  condition  that  a 
suitable  site  be  provided,  and  the  city  of  ShelbyTille  guarantees  by  ordinance 
the  sum  of  91,000  annually  for  the  support  and  maintenance  thereof. 

**Sec.  3.  That  there  be  and  now  i»  appropriated  to  the  support  and  main- 
tenance of  the  Shelby  vllle  Free  Public  Library  the  sum  of  $1,000  per  annum,, 
same  to  be  paid  In  quarterly  payments  of  1260  each  to  the  treasurer  as  long 
as  said  library  is  In  existence,  to  be  used  only  for  the  purpose  of  maintaining^ 
and  supporting  said  free  public  library. 

'*Sec.  8.  That  there  be  levied  annually  on  all  the  property  in  the  city  of 
Shelby  vllle  subject  tc  taxation  for  city  and  county  a  tax  sufficient  to  pro- 
vide each  year  for  the  aforesaid  sum  of  11,000. 

'*Sec.  4.  This  ordinance  shall  take  effect  and  be  in  force  on  and  after  the 
Ist  day  of  January,  1908." 

Appellants,  who  are  taxpayers  of  the  city,  filed  this  suit  to  test  the  valid- 
ity of  the  ordinance,  and  the  circuit  court  having  dismissed  their  petition, 
they  appeal.    It  is  insisted  for  the  city  that  as  no  levy  has  been  made  under- 
the  ordinance  we  have  only  a  moot  case,  and  there  is  no  real  issue  before  the 
court.     While  no  levy  has  been  made,  the  ordinance  accepts  on  behalf  of  the 
city  the  proposition  of  Mr.  Carnegie  made  to  the  city,  and  guarantees  the 
sum  of  $1,0U0  annually  for  the  support  and  maintenance  of  the  library. 
Though  the  ordinance  did  not  take  effect  until  January  1,  1903,  it  created, 
if  valid,  an  obligation  on  the  city,  and  if  it  was  beyond  the  power  of  the 
council  to  pass  the  ordinance,  taxpayers  of  the  city  may  maintain  an  action, 
to  have  It  declared   invalid.     (Roberts  v.  Louisville,  98  Ky.,  97;    Keith  v. 
Johnson,  109  Ky.,  491.) 

The  authority  of  the  council  to  legislate  on  the  question  is  found  in  sec- 
tion 8490,  subsection  23,  Kentucky  Statutes,  which,  among  other  things,  con- 
fers on  the  board  of  council  the  following  powers:  '*To  erect  a  workhouse, 
poorhnuse,  statlonhouse  and  house  of  correction,  or  all  or  either  of  them, 
and  to  provide  for  the  maintenance,  regulation  and  government  thereof, 
and  of  the  persons  confined  therein,  and  to  provide,  maintain  and  regulate 
a  public  burial  ground;  to  establish,  maintain  and  regulate  n  local  public- 
library,  and  raise  subscriptions,  donations  and  gifts  thereto." 

It  is  insisted  for  appellants  that  the  power  to  establish,  maincaln  andr 
regulate  a  local  public  library  is  limited  to  the  raising  of  subscriptions, 
donations  and  gifts  thereto,  and  that  the  council  has  no  power  to  levy  a  tax: 
for  this  purpose.  But  undoubtedly  the  council  may  levy  a  tax  to  erect  a 
workhouse,  statlonhouse,  or  house  of  correction,  or  to  provide  a  publle 
burial  ground,  and  the  power  to  maintain  a  local  public  library  is  as  broad 
as  its  power  to  do  the  other  things.  The  power  to  raise  subscriptions,  dona- 
tions and  gifts  is  simply  an  additional  power,  and  these  words  are  not  a 
limitation  on  the  preceding  part  of  the  sentence.  By  the  act  of  March  2U 
1902  (section  848na,  Kentucky  Statutes),  the  legislature  has  further  regu<^ 
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lated  the  subject.  Bat  IndependeDtly  of  that  aot,  and  before  its  paeeage, 
the  council  had  power  to  establish  and  maintain  a  local  public  library  by 
taxation. 

Section  184  of  the  Constitution,  among  other  things,  provides:  "No  snm 
shall  be  raised  or  collected  for  education  other  than  In  oommon  srhools  until 
the  question  of  taxation  is  submitted  to  the  legal  voters,  and  the  majority 
x)f  the  votes  cast  at  said  election  shall  be  in  favor  of  such  taxation :  Pro- 
vided, The  tax  now  imposed  for  educational  purposes,  and  for  the  endow- 
ment and  maintenance  of  the  Agrlcutural  and  Mechanical  College,  shall 
remain  until  changed  by  law." 

It  is  urged  that  taxes  may  only  be  levied  for  public  purposes,  and  if  the 
tax  under  the  ordinance  is  for  a  public  purpose  It  must  be  because  a  public 
library  is  for  an  educational  purpose,  and,  therefore,  the  ordinance  is  yoid 
because  the  question  of  taxation  was  not  submitted  to  the  legal  voters. 
While  a  public  library  is  in  one  sense  an  educational  agency,  a  tax  to  main- 
tain a  public  library  is  not  a  tax  for  education  within  the  meaning  of  sec- 
tion 184.  That  section  refers  to  education  other  than  in  the  common  schools, 
^and  means  a  tax  In  aid  of  a  school,  as  shown  by  the  concluding  words  above 
xiuoted.  {Board  of  Education  of  Covington  v.  Board  of  Trustees  of  Public 
Library,  24  Ey.  Law  Rep.,  98.) 

Section  167  of  the  Constitution,  among  other  things,  provides:  "No  county, 
^ity,  town,  taxing  district  or  other  municipality  shall  be  authorized  or  per- 
mitted to  become  indebted,  in  any  manner  or  for  any  purpose,  to  an  amount 
-exceeding,  in  any  year,  the  income  and  revenue  provided  for  such  year, 
without  the  assent  of  two-thirds  of  the  voters  thereof,  voting  at  an  election 
to  be  held  for  that  purpose;  and  any  indebtedness  contracted  In  viulation  of 
this  section  shall  be  void." 

It  is  insisted  that  the  ordinance  is  invalid  under  this  section  because  it 
xsreates  an  Indebtedness  exceeding  the  income  nnd  revenue  provided  for  each 
year.  On  the  other  hand,  it  is  insisted  that  the  ordinance  creates  no  In- 
debtedness; that  the  library  is  maintained  by  the  city  just  as  it  maintains 
its  fire  department  or  polloe  force,  and  that  the  cost  of  maintaining  the 
library  is  simply  a  part  of  its  annual  running  expenses.  It  is  also  Insisted 
that  it  can  not  be  now  determined  how  long  the  library  will  run  or  remain 
In  existence,  and,  therefore,  It  can  not  be  toldthat  any  indebtedness  beyond 
the  first  year's  levy  will  be  incurred.  If  the  ordinance  is  valid,  It  obligates 
•the  city  to  appropriate  to  the  library  f  1,0(0  a  year.  To  fail  to  do  so  would 
he  bad  faith  to  Mr.  Carnegie,  who  is  to  pay  110.000  on  the  faith  of  this  agree- 
ment of  the  city.  The  case,  therefore,  does  not  stand  like  the  Are  depart- 
ment or  the  police,  for,  as  to  these,  each  council  may  make  such  levy  as  In 
Its  judgment  the  t)est  interests  of  the  city  require.  But,  as  to  the  libraiy, 
tinder  the  ordinance,  the  11,000  must  be  raised  each  year,  although  the  ooun- 
t3il,  when  it  comes  to  make  the  levy,  might  find  it  entirely  unnecessaiy  to 
levy  so  much.  Nor  do  we  see  that  it  can  be  maintained  that  the  ordinance 
does  not  create  an  indebtedness  within  the  meaning  of  the  Constitution.  It 
creates  an  obligation  beyond  the  revenue  provided  for  the  year  by  the  act  of 
the  municipal  authorities  without  the  assent  of  the  voters.  The  ordinance 
creates  an  obligation  in  advance  upon  the  treasury  of  the  city  for  each  year 
of  its  existence  after  the  year  1908.    By  this  act  of  the  council  it  proposes  to 
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biDd  all  subsequent  coDnoils  to  levy  a  tax  sufScient  to  raise  $1,000  to  sup- 
port a  library.  If  the  council  can  do  this.  It  can  contract  other  obligations: 
in  advance,  and  thus  entirely  defeat  the  purpose  of  the  constitutional  pro- 
Tision,  which  is  to  require  that  the  municipal  authorities  shall  not  in  one 
year  create  obligations  beyond  the  levennes  provided  for  that  year.  ( Beard 
V.  HopkinsviHe,  95  Ky.,  289;  Richmond  v.  Powell,  16  Ky.  Law  Rep.,  174-,^^ 
Shelby  Fille  v   Shelbyville  Water  Co.,  16  Ky.  T^aw  Rep.,  176.) 

The  language  of  the  Constitution  is  very  broad— *' become  indebted  In  any 
manner  or  for  any  purpose."    An  obligation  payable  In  future  is  no  less  a 
debt  within  ttie  meaning  of  this  provision  than  if  payable  at  once.     An  obli- 
gation  to  pay  which  may  be  defeated  by  the  happening  of  some  contingency, 
as  in  this  case  the  library  ceaning  to  exist,  is  certainly  an  obligation  until- 
the  contingency  happens.     Such  an  obligation  must  fall  within   the  words, 
"indebted   in  any  manner  or  for  any   purpose."    ,The  contingency   upon 
which  the  city  is   to  be  released  from  the  obligation  may  never  happen,  and 
it   is  plain   that  the  contemplation  of  the  parties  is  a  permanent  publiu- 
library  ^  be  maintained  permanently  by  taxation.     If  such  an  obligation, 
is  not  within  the  interdiction  of  the  constitutional  provision,  it  is  hard  to. 
understand  what  practical  effect  would   be  given   to  it,    for  there  are  few 
obligations  that  might  not  be  so  framed  as  thus  to  avoid  its  operation. 

The  city  council  may  submit  the  matter  to  a  vote  of  the  people,  and,  with 
the  assent  of  the  voters  as  provided   in   the   Constitution,   may  incur  the. 
obligation  and  levy  a  tax  to  maintain  the  library;  but  the  present  ordinance* 
is  void. 

Judgment  reversed   and  cause  remanded  for  a  judgment  as  herein   Indl-. 
Gated. 


THE  H.  B.  PHILLIPS  CO.  v.  PRUITT. 

(Filed  December  2,  1904— Not  to  be  reported. ) 

J.  D.  Atchison  and  C.  S.  Walker  for  appellant. 

W.  T.  Owens  and  Geo.  W.  Jolly  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing:: 

On  another  trial  if  the  evidence  is  the  same  the  court  will  modify  instruc- 
tion 1  so  as  to  make  it  read  as  follows:  "The  court  instructs  the  jury  that  it. 
was  the  duty  of  the  defendant,  in  the  operation  and  maoagement  of  its  ele^ 
vator,  to  exercise  the  highest  degree  of  care  and  skill  usually  exercised  by 
prudent  persons  in  the  same  business  in  the  management  and  operation  of* 
elevators,  and  if  the  jury  believe  from  the  evidence  that  the  plaintiff  entered 
the  storehouse  of  defendant,  and  in  the  exercise  of  ordinary  care  attempted 
to  enter  the  elevator  cage  in  the  storehouse  to  go  to  the  second  story  by  in- 
vitation of  defendant's  servant,  or  when  the  acts  of   the  servant  were  such, 
that  a  person  of  ordinary  prudence  would  reasonably  infer  such  an  invita- 
tion, and  the  plaintiff,  in  the  exercise  of  ordinary  care,  when  she  attempted 
to  enter  the  elevator,  failed  to  discover  that  the  elevator  cage  was  not  in  th& 
proper  position,  and  by  reason  of  the  negligence  of  the  defendant  the  plain-^ 
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tiff .  fell  down  into  the  elevator  well,  Injuring  herself  by  the  fall,  the  law  it 
for  the  plaintiff,  and  the  jury  should  so  find." 

It  was  the  duty  of  the  oashier.  under  the  evldenoe,  to  see  that  the  door  of 
the  elevator  was  kept  shut  when  not  in  use,  and  it  would  seem  that  the 
evidence  warranted  a  finding  that  it  was  not  expected  that  she  should  leave 
her  desk  and  ro  and  shut  the  elevator  door  herself,  but  that  she  was  simply 
to  see  after  the  door's  being  kept  shut.  If  this  was  the  case  she  had  the 
right  to  direct  Homer  Bradley  to  shut  the  door,  and,  in  this  event,  the  evi- 
dence warranted  a  finding  that  his  act  in  pulling  down  the  elevator  before 
shutting  the  door  was  within  the  apparent  soope  of  his  authority  in  obeying 
her  order.  If,  on  another  trial,  the  evidence  is  the  same  and  the  defendant 
desires  an  ioetruction  on  the  question  whether  the  cashier,  in  the  scope  of 
her  authority,  should  have  shut  the  door  herself  instead  of  sending  Homer 
Bradley  to  shut  it,  or  whether  the  act  of  Bradley  was  within  the  appireat 
scope  of  the  order  given  him  by  the  cashier,  the  court  gave  an  instruction 
submitting  tb«  question  to  the  jur3\ 


CINCINNATI,  NEW  ORLEANS  &  TEXAS  PACIFIC  RY.  CO.  v.  COM- 
MONWEALTH, BY.  &c. 

ft 

(Filed  December  2,  1904. ) 

1.  Foreign  corporations — Organization  tax— Under  Kentucky  Statutes, 
section  425^6,  providing  for  the  payment  by  all  corporations  organized  under 
the  ]nw8  of  this  State  of  an  organization  tax  of  one-tenth  of  one  per  cent, 
on  the  face  value  of  its  capital  fstuck,  a  foreign  corporation  organized  under 
the  laws  of  another  State,  or  country,  by  filing  In  the  office  of  the  secretary 
of  state,  and  in  the  office  of  the  railroad  conimiesion  of  this  State,  a  copy 
of  the  charter  or  articles  of  incorporation,  properly  authenticated,  as  re- 
<iuireil  by  Kentucky  Statutes,  s:ection  Ml,  does  noc  tht»reby  l)ecome  liable  to 
pay  the  tir^anization  tax  required  by  said  seciiou  42:25  of  corporations  or- 
ganized In  this  State. 

2.  Same— Kentucky  Statutes,  seel  ion  841,  does  not  deal  with  the  creation 
of  corporal  ions,  hut  provides  the  mode  required  by  this  State  to  naturalize 
railroad  corpomtions  created  by  a  foreign  jurisdiction.  Section  #63,  Ken- 
tucky Statutes,  provides  how  a  corporation  shall  l)e  created  in  this  State, 
and  these  latter  only  are  required  by  section  4225,  Kentucky  Statutes,  to 
pay  an  organization  tax  in  this  State. 

Galvin  &  Galvin  and  Ira  Julian  for  appellant. 

Kohn,  Balrd  &  Spindle  and  John  W.  Ray  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  was  a  proceeding  in  the  Franklin  Circuit  Court  by  the  auditor's 
agent,  under  section  4241  of  the  Kentucky  Statutes,  to  collect  from  the  ap- 
pellant an  organization  tax  of  one-tenth  of  one  per  cent,  of  the  face  value  of 
its  authorized  capital  stock.  The  case  was  submitted  on  the  pleadings  to 
the  circuit  judge  for  an  adjudication  as  to  the  merits  of  the  claim,  with  the 
result  that  a  judgment  was  rendered  in  favor  of  the  Commonwealth  agnlDSt 
appellant  for  the  sum  of  $8,000  and,  in  addition,  the  penalty  allowed  by  law 
to  the  auditor's  agent  in  such  cases,  amounting  to  |600. 
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There  Is,  of  coarse,  no  coDtroversy  aa  to  the  facte,  the  qaestlon  belnic  one 
purelj  of  law,  and  must  be  solved  by  a  proper  construction  of  the  statutes 
bearing  on  the  subject.  For  convenience,  we  deem  it  advisable  to  insert 
herein  so  much  of  the  statutes  of  the  State  as  appear  necessary  for  the  solu- 
tion of  the  question  before  us. 

Kentucky  Statutes,  section  763:  **  Any  number  of  persons,  not  less  than 
seven,  may  associate  to  form  a  corporation  for  the  purpose  of  constructing, 
operating  and  maintaining  a  railroad.  Such  persons  shall  execute  articles 
of  incorporation,  which  shall  specify  the  name  of  the  proposed  railroad,  the 
number  of  yeari  the  corporation  is  to  continue,  the  amount  of  its  capital 
stock,  and  the  number  of  shares  into  which  the  same  shall  be  divided;  the 
number  of  directors,  which  shall  not  be  less  than  five  nor  more  than  fifteen, 
and  their  names;  the  places  from  and  to  which,  and  the  name  of  each 
-county  into  or  through  which  it  is  intended  to  be  constructed,  and  its 
length  as  nenr  as  may  be.  Each  subscriber  to  such  nitir*lefl  8hnll  set  opposite 
his  name  his  place  of  residence  and  the  number  of  shares  subscribed  by  him. 
Whenever  tS50  per  mile  has  in  good  faith  been  subscribed,  and  20  per  cent, 
thereof  paid  in  in  cash  to  the  persons  named  in  the  articles  as  directors, 
•and  an  afiSdavit  mnde  to  that  effect  by  two  of  said  named  directors  and 
attached  thereto,  a  copy  of  said  articles  and  affidavit  shall  be  filed  in  the 
office  of  the  railroad  com  mission,  and  in  the  office  of  the  secretary  of  state; 
and  when  a  certiScate  of  such  fact  !.«  delivered  by  the  said  officnrs  to  the 
incorporator.o,  the  pt^rsons  who  have  subscribed  such  articles  shall  be  a  body- 
corporate  by  the  name  Fpecifled  in  the  articles,  and  as  such  may  sue  and  be 
cued,  contract  and  be  contr.ict^'d  wiih,  have  a  s>enl,  and  change  the  s^ime  at 
pleasure;  may  elect  or  appoint  directois,  who  shall  choose  from  their  num- 
ber such  officers  as  may  be  necessary;  may  require  fn)m  any  officer  or  em- 
ploye a  bond  for  the  faithful  discharge  of  bis  duties,  and  prescribe  sucli 
by  laws  for  it?  government,  and  exercise^  fuch  powers  as  are  neceesary  to 
the  conciuct  of  its  husinees  not  inconsistent  with  law. 

**.Sectlon  765.  No  railroad  corforation,  organized  or  created  by  or  under  the 
laws  of  any  other  State,  shall  have  the  right  to  condemn  land  fur,  or  acquire 
the  right  of  wav  for,  or  purchase  or  hold  land  for  its  depots,  tracks  or  other 
purposes  until  it  shall  have  first  filed  in  the  office  of  the  secretary  of  state 
of  this  State,  in  the  manner  provided  in  the  Urst  article  of  this  chapter,  its 
acceptance  of  the  Constitution  of  this  State,  and  shall  have  become  organ- 
ized as  a  corporation  under  tlie  laws  of  this  State,  which  it  may  do  by  filing 
in  the  offices  of  the  secretary  of  state  and  the  railroad  commission  articles 
of  incorpoiation  in  the  manner  and  form  provided  in  section  768  of  this 
article. 

**S«ction  841.  No  company,  association  or  corporation  created  by,  or  organ- 
ized under,  the  laws  or  authority  of  any  State  or  country  other  than  this 
State,  shall  possess,  control,  maintain  or  operate  any  railway,  or  part 
thereof,  in  this  State  untfl,  by  incorporation  under  the  laws  of  this  State, 
the  same  shall  have  become  a  corporaton,  citizen  and  resident  of  this  state. 
Any  such  company,  association  or  corporation  may,  for  the  purpose  of  pos- 
sessing, controlling,  maintaining  or  operating  a  railway  or  part  thereof  in 
this  State,  become  a  corporation,  citizen  and  resident  of  this  State  by  being 
Incorporated  in  the  manner  following,  namely :  By  filing  in  the  office  of  the 
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secretary  of  stote  and  in  the  office  of  the  railroad  commission  a  copy  of  the 
charter  or  articles  of  incorporation  of  such  company,  association  or  corpora* 
tion,  authenticated  by  its  seal  and  by  the  attestation  of  its  president  and 
secretary,  and  thereupon,  and  by  virtue  thereof,  such  company,  asEOciation 
or  corporation  shall  at  once  become  and  be  a  corporation,  citizen  and  reel- 
dent  of  thlp  State.  The  secretary  of  state  shall  issue  to  such  corporation  a 
certificate  of  such  incorporation. 

"t^ectlon  843;  Any  company,  nssoclation  or  corporation  that,  after  the  first 
day  of  August,  189 ^  possesses,  controls,  malnt<ilns  or  operates  any  railway,, 
or  part  thereof,  in  this  State,  without  becoming  Incorporated  as  a  corpora- 
tion, citizen  nnd  resident  of  this  State,  as  periiiittvd  by  section  ^41,  shall  b» 
guilty  of  a  misdemeanor,  punishable  by  a  fine  of  not  less  than  $1,000  for 
each  day,  or  part  thereof,  that  any  railway,  or  part  thereof,  in  this  State  Is 
possessed,  conti«illed,  maintained  or  operated  by  it;  any  person  that  in  any- 
wise aids  or  assigns,  either  as  officer,  agent,  servant  or  employe,  in  eo  pos- 
sessing, control Ing,  maintaining  or  operating  any  railway,  or  part  thereof, 
in  this  State,  shall  be  guilty  of  a  misdemeanor,  punishable  by  a  fine  of  not 
less  thnji  HOC  for  each  day  or  pait  thereof  that  he  so  assists  or  aids. 

"Section  49^6.  Every  corporation  which  may  be  incorporated  by  or  under 
the  laws  of  this  State,  having  a  capital  stock  divided  into  shares,  shall  pav 
into  the  State  treasury  one- tenth  uf  one  per  centum  upon  the  amount  of 
capital  stock  which  nuch  corporation  is  authorized  to  have,  and  a  like  tu 
upon  any  subsequent  increase  thereof.  Such  tax  shall  be  due  and  payable 
on  the  incorporation  of  the  company  and  on  the  increase  of  the  capital 
thereof;  and  no  such  corporation  shall  have  or  exercise  any  corporate  powers 
until  the  tax  shall  have  been  paid;  and  upon  payment,  they  shall  file  a 
statement  thereof  with  the  secretary  of  state." 

Appellant  is  a  foreign  corporation,  organized  under  the  laws  of  Ohio, 
operating,  as  lessee,  a  railroad  through  the  State  of  Kentucky,  known  as  tb» 
''Cincinnati  Southern,"  under  a  contract  made  in  1881,  the  road  so  operated 
having  been  con.^-'tructed  under  an  act  of  the  general  assembly  of  the  Common- 
wealth of  Kentucky,  entitled  "An  act  to  authorize  the  trustees  of  the  Gin* 
cinnati  Southern  liailwny  to  acquire  the  right  of  way,  and  extend  a  line  of 
railway  through  certain  counties  in  this  Commonwealth,"  approved  February 
13,  187^,  and  contained  in  theaccsof  1871-2,  volume  1,  page2S.  By  this  actcer- 
taln-named  trustees  were  authorized  to  extend,  construct  and  maintain  a  line 
of  railroad  within  the  Commonwealth  of  Kentuoky,  with  single  or  double 
tracks,  with  all  the  usual  appendages,  including  a  line  of  telegraph,  and  to 
exercise  such  powers  vested  in  them  under  and  by  virtue  of  an  act  of  th& 
general  assembly  of  the  State  of  Ohio,  subject  to  the  provisions  and  restric- 
tions this  act  provides.  These  trustees  were  given  the  power  to  acquire 
rifehts  of  way  by  gift,  grant  or  purchase,  or  proceedings  by  ad  quod  dam- 
num, to  be  exercised  in  the  mode  pointed  out  in.  the  act;  and  also  to  l«*ase 
its  railroad,  for  the  purpose  of  being  operated  to  other  persons  or  companies. 
The  tiustees  and  their  lessees  were  .prphibl ted  by  the  terms  of  the  grant 
from  Instituting  any  action  in  the  Federal  courts  against  a  citizen  of  this 
State,  or  of  removing  any  action  instituted  against  them  to  the  Fedenl 
courts. 

No  question  is  made  as  to  the  regularity  of  the  organization  of  either  ths 
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lesflor  or  lessee  oompaDj,  or  as  to  the  latter  beiog  in  lawful  possesEion  of 
the  franchises  leased  by  it  from  the  former,  the  sole  question  beln^  as  to 
whether  the  latter  is  subject  to  pay  the  organization  tax  under  section  4235 
because  it  complied  with  the  provisions  of  841  and  842  of  the  statutes. 

After  the  enactment  of  these  last  sections  the  appellant  filed  in  the  ofilcea 
of  the  secretary  of  state  and  the  railroad  commission  a  copy  of  its  charter^ 
or  articles  of  incorporation,  as  prescribed  in  section  841,  and  thereupon  the- 
secretary  of  state  issued  to  it  the  certificate  of  Incorporation  authorized  by 
that  section.      The  organization  tax  required  by  section  42-25  was  not  exacted 
by  the  secretary  of  state,   it  t>eing  both  his  opinion  and  that  of  appellant 
that  it  was  not  liable  therefor.     The  auditor's  agent,  however,  was  of  a 
different  opinion;    he  regarded  the  act  of  appellant  in  filing  a  copy  of  its- 
articles  of  incorporation  with  the  secretary  of  state  and  railroad  commis- 
sion as  an  act  of  incorporation  under  the  laws  of  Kentucky  within  tlie  pur> 
▼lew  of  section  4225,  and  instituted  this  pioceeding  to  recover  the  organiza- 
tion tax.     If  he  is  correct  in  this  construction,  then   the  judgment  of  the 
circuit  court  should  be  affirmed;  if  not,  it  should  be  reversed,  there  being 
no  question  of  the  correctness  of  the  judgment  if  appellant  is  liable  at  all. 
An  inspection  ot  section  4225  will  show  that,  by  its  very  terms,  it  applies 
only  to  such  corporations  as  have  been  incorporated  by,  or  under,  the   laws 
of   this  State,  having  a  capital   stock  divided   Into   shares,  while  section  841 
applies  only  to  companies,  associations  or  corporations  created  by,  or  or- 
ganized under,  the  laws  or  authority  of  any  State  or  country  other  than  this 
State,  and  without  regard   to  whether  they  are,  or  not,  8toc\  corporations. 
Section   76<  provides  exactly  how  many  number  of  persons,  not  less  than 
seven,  may  asi^oclnte  to  form  a  corporation  for  the  purpose  of  constructing, 
operating  and  maintaining  a  railroad.     A  comparison  of  the  terms  of  sec- 
tion 763  with  thoFe  of  841  will  show  the  vast  difference  between  what  is  re- 
quired  by  the  former   to   crt*ate  rnilrond   cnrporatfniis   by  the  laws  of   this 
State,  and  what  is  required  by  the  Litter  to  naturalize  railroad  corporations 
created   by  a  fun-ijin  jurisdiction.     Seciion  H41  does  not  deal  with  tht  crea- 
tion of  cr»rporati«.ns.     St  ctlon  TfiiJ  shows  how  a  railroad   corporation  may  be 
created,  and  vitality  breatht-d   into  it  by  the  power  of  the  laws  of  our  own 
Commonwealth.     Each   person  desiring  to  be  a  constituent  member  of  the 
proposed   new  corporation   shall  execute   the  articles  of  incorporation,  and 
these  shall  specify  the  name  of  the  proposed  railroad,  the  number  of  years 
the  corporation    is  to  continue,  the  amount  of   its  capital   stock,  and   the 
number  of  shares  in  which  the  same  shall  be  divided;  the  number  of  direct- 
ors which  it  shall  have,  their  names,  and  the  places  from  and  to  which,  and 
the  name  of  each  county  into  or  through  which  the  proposed  railroad  is  to 
be  constructed,  and  its  length,  as  near  as  may  be,  given.     Each  subscriber 
is  required  to  set  opposite  his  name  in  the  articles  of  incoiporation  his  place 
of  residence  and  the  number  of  shares  subscribed  by  him.  and  these  articles 
of  incorporation  are  required  to  be  filed  in  the  offices  of  the  secretary  of 
Btate  and  railroad  commission,  and  when  a  certificate  of  such  fact  is  deliv- 
ered by  these  officers  to  the  incorporators,  the  persons  who  have  subscribed 
such  articles  shall  be  a  body -corporate  by  the  name  specified  In  the  articles, 
and  as  such  may  sue  and  be  sued,  contract  and  be  contracted  with,  have  a. 
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•eal,  which  they  may  change  at  pleasure,  may  elect  or  appoint  directors, 
and  prescribe  by-laws  for  the  government  of  the  new  corporation,  and  may 
exercise  such  powers  as  are  necessary  to  the  conduct  of  its  businef«  not  in- 
oonslstent  with  law.  Section  841  was  not  enacted  for  the  purpose  of  creating 
corporations,  but  assumes  thum  ko  have  been  already  created.  The  language 
Is:  "Any  such  company,  association  or  corporation  may,  for  the  purpoK  of 
possessing,  controlling,  maintaining  or  operating  a  railway,  or  part  thereof, 
In  this  State,  become  a  corporation,  citizen  and  resident  of  this  Si;ate  by 
%eing  incorporated  in  the  manner  following,  namely:'*  *  *  ^  This  sec- 
'  tlon  has  nothing  to  do  with  shares  of  stoclk  of  corporations,  and  has  notbiag 
-to  say  on  that  subject.  It  is  equally  applicable  to  those  which  are  joint 
\fitock  corporations,  and  those  which  are  not.  Section  4BS5  only  applies  to 
Joint  stock  corporations,  iind  section  763  only  provides  for  the  creation  of 
joint  stock  corporations.  If  section  4225  applies  to  foreign  ooiporation^ 
operating  their  roads  tbrough  Kentucky,  which  have  complied  with  the 
terms  of  section  h41,  then  it  is  immaterial  whether  the  given  corporation 
has  pnUl  an  organization  tax  to  its  native  Siat'C  or  not,  for  there  is  no  ex- 
oeption  in  the  terras  of  the  section  last  named  in  fnvor  of  a  foreign  corpora- 
tion which  has  not  so  paid;  and  it  would  follow  that  if  some  great .traDS> 
continental  railroad  with  a  capital  stock  perhaps  of  1100,000,000  should  ion 
through  only  one  county  of  our  State,  it  would  be  required,  by  the  penalties 
denounced  in  Roution  84*2,  to  comply  with  the  terms  of  section  841,  aod  then 
by  the  construction  sought  to  be  maintained  by  appellee  it  would  instantly 
owe  the  ^tate  an  organization  tax  of  one-tenth  of  one  per  cent,  of  the  cap- 
ital, or  I  l(X).OfX);  and  if  the  various  States  through  which  it  passed  on  the 
road  from  the  Atlantic  to  the  PaclflG  had  laws  similar  to  ours,  such  a  con- 
struction would  lead  to  consequences  prohibitory  of  the  building  of  the  load. 
We  are  not  questioning  the  right  of  the  State  to  prescribe  any  terms  it 
pleas^es  aF  a  condition  precedent  to  the  exeicise  of  business  by  foreign  cor- 
porations within  its  boundary.  The  question  is  not  what  the  State  may  do, 
but  what  it  has  done;  and  while  the  argument  of  hardship  is  not  always 
decisive  as  to  the  proper  construction  of  a  statute,  and  should  never  be 
alloweJ  to  overturn  its  plain  letter,  yet  it  is  often  worthy  to  be  weighed  as 
a  constituent  in  the  problem;  and  we  think,  where  two  constructions  of  a 
statute  are  admissible  by  its  terms  to  place  the  matter  as  favorable  to  the 
appellee  as  possible,  the  one  leading  to  consequences  of  unusual  hardship 
and  disaster,  and  the  other  resulting  only  in  fairness  and  equity,  the  latter 
should  be  adopted.  We  are  strengthened  in  the  conclusion  we  have  reached 
by  a  consideration  of  sections  655  and  556  of  the  Kentucky  Statutes.  Sec. 
tion  555  provides  that  any  two  or  more  corporations  organized  under  the 
laws  of  Kentucky,  or  the  laws  of  this  and  any  other  State,  may  consolidate 
into  a  single  corporation.  Section  556,  in  regulating  the  organi/ation  tax  of 
the  new  corporation  so  created,  contains  this  proviso:  *'l hat  no  consolidated 
company  formed  under  this  chapter,  or  the  laws  of  this  State,  shall  be  re- 
quired to  pay  any  organization  tax,  except  that  if  In  the  consolidation  the 
oapital  stock  of  the  consolidated  company  be  increased,  or  be  hereafter  in- 
creased  to  an  amount  exceeding  the  aggregate  capital  stock  of  the  constitn- 
ent  companies  at  the  time  of  the  consolidation,  then  in  that  event  the  con- 
aolidated  company  shall  not  have  or  exercise  any  corporate  powers  until  it 
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^hall  have  paid  Into  the  State  treasary  one-tentb  of  one  per  oentuin  npon 
tly  amount  of  said  insrease,  and  upon  such  payment  shall  ha've  filed  a  state* 
tnent  thereof  with  the  secretary  of  state ;  if,  however,  any  corporation  here- 
rafter  formed  in  another  State  where  no  organization  tax  was  required  to  be 
|)aid  by  it  shall  be  consolidated  with  one  formed  In  this  State,  then  the  or- 
-^anlzation  tax  required  by  the  laws  of  this  State  shall  be  paid  upon  so  much 
-at  the  capital  stock  of  the  consolidated  corporation  as  shall  be  equal  to  the 
-oapital  stock  of  the  foreign  constituent  corporation;  or  if  such  foreign  cor. 
poration  hereafter  formed  may  have  been  required  by  the  laws  of  its  State 
^  pay  an  organtzation  tax  less  than  that  requiied  to  be  paid  in  this  State, 
'then  upon  such  consolidation  with  a  oorpoiatioh  of  this  State  an  organlza* 
liion  tax  shall  be  paid  equal  to  the  difference  between  that  required  of  such 
foreign  corporation  in  the  State  of  its  creation  and  that  which  would  have 
been  required  had  it  been  formed  in  this  State." 

This  provision  in  section  556  was  enacted  in  1902,  and  is  a  legislative  con- 
struction against  the  blind  and  nndiscriminating  policy  sought  to  be  main- 
lined by  appellee,  of  requiiing  every  foreign  corporation  which  does  biisi- 
Hess  in  the  State  to  pay  an  organization  tax  without  regard  to  the  fact  that 
it  has  already  paid  one  at  home.     TTnder  section  566,  although  that  which 
had  been  a  foreign   corporntion,  hy  being  consolidated   and   recreated,  has 
been  really  and  in  truth  orgnuizid  under  the  laws  of  this  State,  yet  so  ten- 
der was  the  legislature  on  the  subject  of  double   taxation  ,that  it  in  express 
terms  declined   to  require  so  much  of  the  constituent  element  of  the  new 
corporation  as  may  have  paid  an  organization  tax  to  its  native  State  when 
It  was  originally  created,  to  pay  again   to  this  State.     If  the  construction 
•contended  for  by  appellee  had  Ijeen  the  policy  of  the  State  the  proviso  in 
section  636  would  not  have  been  enacted.     Section  763  relates  to  the  creation 
of  corporations,  and  these  latter  only  are  required  by  section  4225  to  pay  an 
-organization  tax. 

For  the  reasons  indicated  the  judgment  is  reversed,  with  directions  to  dis- 
miss the  proceedings  against  the  appellant. 


POWERS  V.  COMMONWEALTH. 
(Filed  December  6,  1904— Not  to  be  reported.) 

1.  Criminal  law— Prejudicial  error— Upon  the  trial  of  appellant  for  mur- 
•der  and  after  the  hearing  of  the  evidence  was  concluded,  C,  who  was  of 
counsel  for  the  prosecution,  in  bis  argument  to  the  jury  in  commenting 
upon  the  trial  of  H.,  who  was  charged  with  being  a  co-conspirator  of  appel- 
lant in  the  murder  of  William  Goebel,  said:  ''Howard  was  not  hung,  but 
•eleven  of  the  twelve  jurors  who  tried  him  were  in  favor  of  hanging  him, 
•and  one  was  for  life  imprisonment,  and  the  eleven  had  to  come  to  one." 
Held— That  the  court  erred  in  not  suf-taining  the  motion  to  exclude  this 
statement  from  the  jury ;  the  failure  to  so  exclude  it  stamped  it  with  the 
-approval  of  the  judge.  There  was  not  and  could  not  have  been,  legally,  any 
evidence  in  the  case  warranting  the  obnoxious  statement,  and  it  in  sub- 
Stance  conveyed  incompetent  evidence  to  the  jury,  and  was  highly  preju- 
•dlolal  to  appellant. 

2,  Grounds  for  new  trial— Time  of  filing— Pronouncing  sentence— On  the 
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same  day  upon  which  the  verdict  was  rendered  the  appellant  was  required,, 
over  his  protest,  to  file  his  motion  and  grounds  for  a  new  trial.  They  wer» 
required  to  be  immediately  argued  and  were  at  once  overruled.  At  the  sanift 
time  appellant  asked  for  time  to  file  additional  grounds,  and  insisted  that 
judgment  should  not  be  pronounced  against  him  in  pursuance  of  the  verdict 
of  the  jury.  These  motions  were  overruled  and  judgment  pronounced  upon 
the  some  day  the  verdict  was  rendered.  Held— Section  183  of  the  CrlTninal 
Code,  providing  that  *'upon  verdict.s  of  conviction  in  cases  of  felon;  the 
court  shall  not  pronounce  judgment  until  two  days  aftei  the  judgment  1» 
rendered  unless  the  court  be  about  to  adjourn  for  the  term,"  and  this  trial 
having  been  had  at  a  special  term,  it  can  not  be  said  within  the  meaning  of 
the  Code  that  the  term  was  About  to  end,  because  having  been  called  to  try 
the  case,  it  could  not  of  necessity  end  until  the  trial  was  concluded.  It  was.- 
therefore,  error  for  the  court  to  pronounce  judgment  upon  appellant  until 
the  expiration  of  the  time  provided  fur  by  the  Code. 

J.  R.  Morton,  James  C.  Sims,  R.  D.  Hill,  H.  Clay  Howard,  R.  C.  Kin. 
kead,  S.  N.  Wilson,  J.  A.  Violett  and  A.  T.  Wood  for  appellant. 

N.  B.  Hays.  Loraine  Mix.  R.  B.  Franklin,  B.  G.  Williams.  T.  C.  Camp> 
bell,  V.  F.  Bradley,  John  K.  Hendricks  and  Dennis  Dundon  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  case  Is  bene  for  the  third  time.  The  opinion  on  the  first  appeal  le  to 
be  found   in    110  Ky.,    b86,  and   that   of  the   second  in   24  Ky.    Law  Rep.» 
1007. 

When  so  important  a  case  as  this  comes  to  the  appellate  court  for  the  third 
time,  when  the  evidence  has  been  practically  the  same  on  each  trial,  and 
when  both  the  State  and  the  accused  have  been  represented  by  counsel  emi- 
nent for  their  learning,  their  industry  and  their  loyalty  to  the  trust  com- 
mitted to  their  keeping,  it  will  l)e  found  that  the  substantial  questions 
raised  have,  in  large  measure,  at  least,  already  been  adjudicated. 

The  record  before  us  affords  no  exception  to  the  rule  as  stated.  We  find 
that  now,  as  upon  both  cf  the  former  hearings,  the  validity  of  the  panlon 
issued  by  W.  S.  Taylor  to  the  accused,  for  the  offense  with  which  he  stands^ 
charged,  is  urged  in  bar  of  the  prosecution  against  him;  that  it  is  again  in- 
slsted  that  the  Commonwealth's  evidence  was  not  sufficient  to  authorize  a. 
Bubrnissiun  of  the  case  to  the  jury,  and  that  a  xx^remptory  instrictlon  should 
have  been  awarded  at  its  close;  that  those  witnesses,  who  are  called  accom- 
plices of  the  accused,  should  not  have  been  permitted  to  testify  against  him 
without  first  extending  judicial  amnesty  to  them  by  dismissing  the  indict- 
ments; and  that  the  court  erred  in  the  instructions  which  were  given  to  tbe^ 
jury.  All  of  these  questions  were  directly  passed  upon  on  the  former  ap- 
peals, as  were  most  of  the  questions  of  the  admission  and  rejection  of  testi- 
mony. We  shall  not  extend  this  opinion,  either  by  a  restatement  of  the- 
facts  so  amply  sec  forth  in  the  opinions  upon  the  former  apx>ealE,  nor  shall 
we  examine  in  detail  the  multitude  of  questions  of  mere  practice,  which 
find  ready  elucidation  by  a  reference  to  the  prinuiples  established  by  tbos» 
opinions.  But  there  are  two  questions  presented  which  are  new,  and  we- 
think  substantial. 
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It  Is  hardly  Deoeesary  to  recall  the  fact  that  the  accused  was  jointly  in* 
rioted  by  the  Rrand  juiy  of  Franklin  county  with  James  B.  Howard  and 
withers  for  a  qonspiracy  to  murder  William  Goehel ;  that  a  separate  trial  was 
demanded  and  awarded  these  two,  and  that  a  change  of  venue  was  granted 
the  accused)  whereby  the  oase  against  him  was  transferred  for  trial  to  the 
'Bcott  Circuit  Court;  that  the  trial  of  James  B.  Howard  in  Franklin  county, 
4a8t  prior  to  the  last  trial  of  this  case,  result-ed  in  his  conviction,  and  his 
penalty  fixed  at  confinement  in  the  penitentiary  for  life;  that  it  was  the 
theory  of  the  Commonwealth,  which  its  officers  undertook  to  establish  by 
•evidence,  that  Howard  fired  the  shot  by  which  Geobel  was  murdered;  that 
In  the  main,  if  not  altogether,  the  same  counsel  represented  the  Common* 
ivealtb  upon  the  trial  both  of  Howard  and  Powers. 

Upon  the  last  trial  of  the  case  in  the  circuit  court,  after  the  evidence  was 
lieard,  T.  C.  Campbell,  who  had  assisted  the  Commonwealth's  attorney  in 
the  trial  of  Howard  and  also  in  the  trial  of  the  case  at  bar,  made'the  fol- 
lowing statement  in  his  argument  to  the  jury  :  '* Howard  was  not  hung,  but 
•eleven  of  the  twelve  jurors  who  tried  him  were  in  favor  of  hanging  him  and 
-one  was  for  life  imprisonment,  and  the  eleven  had  to  come  to  one."  This 
language  was  objected  to  by  counsel  for  appellant,  and  the  court  was  re- 
•quested  to  exclude  it  from  the  consideration  of  the  jury.  This  motion  was 
overruled,  and  the  statement  of  the  counsel  allowed  to  remain  with  the  jury, 
thus  stamped  with  the  approval  of  the  judge. 

We  are  of  opinion  that,  under  all  the  circumstances  of  this  case,  the  court 
•erred  in  not  sustaining  the  motion  in  regard  to  this  statement  of  counsel. 

No  case  was  ever  tried  in  Kentucky  springing  from  more  exciting  causes, 
or  arousing  more  party  passion,  than  did  those  of  James  B.  Howard  and 
Caleb  Powers.  We  venture  to  say  that  there  is  scarcely  a  citizen  within  the 
■oonfines  of  the  State  who  does  not  know,  in  a  general  way,  the  evidence  for 
•and  agalnsc  these  men,  and  who  has  not  some  sort  of  opinion  of  their  guilt 
or  innocence.  On  the  theory  of  the  State,  Howard  actually  committed  the 
murdt«r  of  a  man  then  claiming  to  be,  and  afterwards  adjudicated  to  be,  the 
governor  elect  of  the  Commonwealth  of  Kentucky.  Howard  had  been  sen- 
tenced only  to  life  imprisonment.  The  accused,  on  the  theory  of  the  Com- 
monwealth, was  merely  an  accessory  before  the  fact  of  this  murder.  It 
'Oould  not  be  overlooked  that  the  jury,  who  were  to  fix  his  sentence  if  he 
vras  found  guilty,  knew  what  verdict  the  jury  had  rendered  in  the  Howard 
•case,  and  it  was  not  unnatural  that  a  specially  employed  representative  of 
the  Commonwealth,  ardently  desiring  to  impose  the  death  penalty  in  this 
•ease,  should  seek  to  weaken  the  effect  on  the  jury's  mind  of  a  less  penalty 
having  been  meted  out  to  the  chief  offender.  The  counsel  in  question  (since 
•dead)  had  a  national  reputation  as  a  criminal  lawyer,  and  it  is  said  of  him 
that  his  appeals  to  the  jury  were  made  with  passionate  eloquence  and  great 
'dramatic  power.  There  was  not,  and  could  not  have  been,  legally,  any  evl- 
•dence  in  the  case  warranting  the  obnoxious  statement;  it  was  a  gratuitious 
•declaration,  without  lawful  foundation,  in  substance  and  effect  conveying 
iDOompetent  evidence  to  the  jury. 

The  attorney-general  concedes  in  his  brief,  as  he  did  upon  the  argument 
4it  bar,  that  the  statement  was  iroprQ||er  and  unwarranted.  His  only  con* 
^ntlon  in  regard  to  it  is  that  It  was  not  prejudicial.    This  position  is  un^* 
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tenable.  We  can  conceive  no  statement  which  connsel  could  have  made- 
more  certainly  fraught  with  danger  to  the  accused,  or  which  was  more  llkelj 
to  arouse  passion  or  prejudice  in  the  minds  of  the  jurors,  than  that  under 
consideration.  The  very  air  was  surcharged  with  the  excitement  of  a  polit- 
ioal  struggle  which  had  convulsed  the  State,  and  threatened  its  foundations- 
with  the  strain  of  revolution.  The  statement  undertook  to  reveal  to  the* 
jury  the  secrets  of  the  jury  room  in  the  Howard  case,  and  to  inform  them 
that  of  the  twelve,  eleven  were  for  inflicting  the  death  penalty ;  that  one- 
stood  out  for  life  imprisonment,  and,  by  his  stubbornness,  had  forced  the- 
eleven  to  come  to  him.  It  was  a  statement  not  only  improper  In  Itself,  but 
one  which,  of  necessity,  the  counsel  for  the  accused  were  powerless  to  meet; 
it  purported,  on  its  face,  to  be  a  secret,  and  was  not,  therefore,  subject  ta 
open  investigation  or  contradiction. 

Unless  we  have  reached  a  point  in  criminal  procedure  where  unauthorised 
and  improper  statements  of  counsel  for  the  State  will  never  be  held  to  preja>- 
dice  the  substantial  rights  of  the  accused,  it  is  impossible  for  us  to  allow 
this  verdict  to  stand,  based,  as  it  is,  in  part,  at  least,  upon  improper  testi- 
mony, not  even  buttressed  about  by  the  sauctity  of  an  oath,  and  which  tha- 
accused  could  neither  meet,  contradict  nor  explain. 

In  the  case  of  James  B.  Howard  v.  Commonwealth,  22  Ky.  Law  Bep.«. 
1846,  it  appeared  that  Robert  B,  Franklin,  the  regular  Commonwealth 'a. 
attorney,  did  not  participate  in  the  prosecution  because  of  illness,  and  bis. 
place  was  supplied  by  the  appointment  of  a  pro  tempore  attorney,  who.  In 
his  closing  argument  to  the  jury,  said:  '*!  am  commissioned  by  Robert. 
Franklin  to  say  to  the  jury  that  he  is  in  thorough  accord  and  sympathy  with 
the  prosecution,  and  that  he  thinks  the  defendant  guilty  and  hopes  the  jur^ 
will  hang  him  higher  than  Haman."  The  court  held  that  this  was  a  re- 
versible error,  and  it  was  the  only  question  of  law  presented  by  the  record 
upon  which  all  of  the  members  of  the  court  agreed.  In  the  case  of 
Howard  v.  Commonwealth,  24  Ky.  Law  Rep.,  98,  it  was  said:  "It  also  ap- 
pears from  the  bill  of  exceptions  that  the  Commonwealth's  attorney,  iik 
course  of  his  argument  to  the  jury,  stated  to  them  that  defendant's  attorney ». 
who  had  just  addressed  the  jury  in  behalf  of  the  defendant,  ^was  a  high- 
priced  lawyer,  and  was  never  employed  unless  in  bad  cases,  and  that  when. 
ever  he  was  employed  by  a  defendant,  it  was  understood  that  the  defendant- 
had  9  bad  case, '  which  was  excepted  to  by  the  defendant  and  overruled  by 
the  court.  The  law  gecures  to  a  defendant  charged  with  crime  the  right  to« 
be  represented  by  counsel,  and  a  Commonwealth's  attorney  is  not  justified 
in  his  closing  argument  to  the  jury  to  travel  outside  of  the  record  of  the- 
case,  and  attempt  in  any  way  to  prejudice  the  minds  of  the  jury  against  bis. 
counsel.  The  Commonwealth  only  wants  convictions  when  the  testimony 
and  the  law  warrant  them,  and  the  comments  of  the  Commonwealth's  attor- 
ney were  improper,  and  should  not  have  been  indulged  in." 

There  are  many  of  the  cases  which  were  reversed  by  this  oourt  for  im- 
proper conduct  of  the  Commonwealth's  attorney  in  their  closing  argument, 
where  the  obnoxious  statements  were  not  near  so  {kre judicial  as  that  under 
discussion,  among  which  are  the  following:  Wilson  v.  Commonwealth,  81 
Ky.  Law  Rep.,  1388;  Rhodes  v.  Comnu)n wealth,  107  Ky.,  864;  Cook  v.  Com- 
monwealth, 86  Ky.j  668;  Rankin  v.  Commonwealth,  8S  Ky.,  484;  CUiM  v^ 
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Commonwealth,  81  Kj.,  186;  Parrott  v.  GommoDwealth,  SO  Ky.  Law  Bep.^ 
761;  Gilbert  v.  Commonwealth,  21  Ky.  Law  Rep.,  644;  Bedmon  -v.  Common- 
wealth, 21  Ky.  Law  Rep.,  831;  Johnson  v.  Commonwealth,  29  Ky.  Law 
Bep.,  1885;  Bennyfield  y.  Commonwealth,  18  Ey.  Law  Bep.,  446;  Cupp  v. 
Commonwealth,  87  Ey.,  85;  Howard  v.  Commonwealth,  110  Ey.,  857^ 
andDarrall  v.  Commonwealth,  26  Ky.  Law  Bep.,  641.) 

On  the  same  day  upon  which  the  verdict  was  rendered,  the  appellant  was 
required,  over  his  protest,  to  file  his  motion  and  grounds  for  a  new  trial; 
they  were  required  to  be  immediately  argued  by  counsel,  and  weie  at  once 
overiuled  by  the  court.  At  the  time  of  flllng  his  grounds  and  motion  the 
appellant  asked  for  additional  time  in  which  to  file  further  grounds.  This 
request  was  based  upon  the  fact  that  his  counsel  had  just  finished  a  long 
and  tedious  trial,  during  which  the  sittings  of  the  court  had  been  held  both 
night  and  day;  that  they  were  wearied  by  their  proloiiged  labors,  and  that 
A  few  days'  time  would  enable  them  to  produce  additional  grounds,  which 
they  did  not  then  possess,  in  support  of  his  motion. 

The  accused  especially  insisted  that  the  court  should  not  pronounce  judg- 
ment upon  him  in  pursuance  of  the  verdict  of  the  jury  until  after  the  ex- 
piration of  the  time  provided  by  the  Code.  These  motions  were  overruled^ 
and  the  judgment  pronounced  upon  the  same  day  the  verdict  was  rendered. 

The  Criminal  Code,  section  283,  provides:  "Upon  verdicts  of  conviction 
in  cases  of  felony  the  court  shall  not  pronounce  judgment  until  two  days 
after  the  judgment  is  rendered,  unless  the  court  be  about  to  adjourn  for  the 
term.*' 

Unless  we  are  to  hold  that  section  28B  was  enacted  for  no  useful  purpose, 
it  contains  a  moRt  solemn  and  vitfil  right  of  the  accused;  its  meaning  is 
upon  the  surface;  it  requires  no  reflection  to  understand  it;  it  was  enacted 
for  the  express  purpose  of  giving  the  accused  time  in  which  to  show  cause 
against  the  sentence  about  to  be  passed  upon  him.  This  trial  was  had  dar- 
ing a  special  term  of  the  court,  and  it  can  not  be  said  that,  within  the  mean- 
ing of  the  Code,  the  term  was  about  to  end,  because,  having  been  called  for- 
the  purpose  of  the  trial  of  this  case  alone,  it,  of  necessity,  would  not  end 
until  that  was  completed.  The  jury  were  through  with  their  labors,  and 
were  finally  discharged,  and  there  were  no  other  juries  to  be  kept  waiting 
by  the  delay  asked  for  the  accused.  The  right  of  a  defendant  to  the  two 
days  elapsing  after  his  conviction,  and  before  the  infliction  of  the  judgment* 
is  fully  recognized  in  the  cases  of  O'Brien  v.  Commonwealth,  89  Ey.,  869» 
and  Bush  v.  Commonwealth,  80  Ky.,  244.  While  the  court  declined  to  re- 
verse either  of  these  cases  for  the  reason  under  consideration, «this  ruling 
was  based  upon  the  fact  that  no  injury  was  shown  to  have  accrued  to  the 
defendant  by  the  refusal  of  the  trial  court  to  stay  the  judgment.  In  the 
case  at  bar,  however,  the  accused  claims  to  have  discovered  that  the  jury  who 
tried  him  were  terrorized  while  they  were  in  the  custody  of  the  sheriflP  by 
the  infoimatlon  that  the  house  in  which  they  were  confined  during  the  trial 
had  been  set  on  fire  four  times,  and  that  if  he  had  been  given  the  time 
allowed  by  law  he  could  have  shown  this  to  the  court  in  support  of  his 
motion  for  a  new  trial.  If  this  is  true,  it  was  especially  important  to  the 
accused,  because  the  overruling  of  his  motion  for  a  new  trial  is  not  ground 
for  a  reversal  of  the  judgment  by  this  court.    We  do  not  think  It  necessary^ 
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bowever,  to  ko  Into  ao  extended  ariniment  on  this  branob  of  tbe  case,  aa  It 
Is  to  be  reversed  for  tbe  reason  already  given,  and  this  question  will  not 
ooonr  again. 

For  tbe  reasons  indicated  the  Judgment  is  reversed  for  proceedings  con- 
sistent with  tbis  opinion. 

Wbole  court  sitting. 

Judges  Paynter,  Hobson  and  Nunn  dissenting. 

Judge  Barlcer  delivered  tbe  following  separate  opinion: 

Having  written  tbe  opinion  of  tbe  court  in  tbis  case  on  tbe  only  theor; 
upon  wblob  a  majority  of  the  members  could  agree,  the  deep  conTiotion  I 
have  on  tbe  Federal  question  contained  in  tbe  record  constrains  me  to  ex- 
press, in  a  separate  opinion,  my  personal  vieii^s  on  that  subject. 

The  trial  of  tbis  case,  by  a  change  of  venue  from  Franklin  county,  where 
the  indictment  was  found,  took  place  in  Scott  county;  but  for  reasons  no 
<doubt  entirely  valid,  the  jury  was  secured  from  Bourbon.  When  tbe  ofBcers 
were  about  to  proceed  to  summon  the  jurors  the  appellant  moved  the  court 
to  instruct  them  to  summon  persons  without  regard  to  political  a£Blia(ion. 
This  was  objected  to  by  tbe  Commonwealth,  and  tbe  motion  overruled,  tbe 
court  saying  that  he  had  instructed  the  officers  as  to  their  duty  in  the  prem- 
ises,  and  he  had  no  reason  to  assume  they  would  not  perform  their  duty. 
Two  venires  of  one  hundred  persons  each  were  ordered.  Upon  tbe  appear- 
ance of  the  first,  composed  of  ninety-five  men,  the  appellant  moved  that 
they  be  discharged.  He  filed  bis  own,  and  the  affidavits  of  two  others,  to 
the  purport  that  the  officers  had,  by  a  prearranxed  system  of  "exclusion" 
«nd  "elimination,**  failed  and  refused  to  summon  any  person  for  jury  duty 
who  was  a  Republican  in  politics,  no  matter  how  well  qualified  he  might 
be  otherwise;  that,  on  the  other  hand,  they  had  only  summoned  those  who 
were  what  are  called  "Goebel  Democrats,"  or  parti;3an  followers  of  the  late 
William  Qoebel,  for  whose  murder  the  appellant  was  b«»lng  tried;  that  this 
killing  grew  out  of,  and  was  the  result  of,  a  bitter  political  contest  for  tbe 
office  of  governor  of  the  State  between  W.  S.  Taylor  and  William  Goebel. 
which  was  being  tried  at  the  time  the  latter  was  killed;  that  these  partisans 
of  Goel)el  were  exceedingly  bitter  against  appellant,  and  that  with  a  jury 
oomposed  entirely  of  them  he  could  not  have  a  fair  and  imimrtial' trial,  and 
would  thereby  be  deprived  of  the  equal  protection  of  the  laws  within  tbe 
meaning  of  the  14th  Amendment  of  the  Federal  Constitution. 

The  Commonwealth  objected  to  this  motion,  and  filed  the  affidavits  of  the 
officers,  denying  all  of  the  material  allegations  of  the  affidavits  for  the  ap- 
pellant, and  affirmatively  alleging  that  they  had  no  prejudice  against  him, 
but,  on  the  contrary,  desired  to  see  him  have  a  fair  and  impartial  trial; 
that  the  Republican  party  of  Bourbon  county  was  composed  mostly  of 
negroes  who  were  not  qualified  for  jury  service,  and  of  the  whites  nearly  all 
were  Federal  office  holders,  and  thereby  disqualified  as  jurors. 

The  court  overruled  the  motion,  the  order  reciting:  '^Thereupon  the  court 
overruled  the  motion  without  any  reference  to  the  said  affidavits,  and  the 
<:onit  holds  that  it  is  not  claimed  in  the  grounds  of  said  motion  that  said 
Jurors  are  not  sensible,  discreet  and  sober  men  and  housekeepers  of  Boar- 
bon  county,  over  the  age  of  twenty-one  years,  to  all  of  which  defendant  ex« 
cepts." 


POWERS  V.  COMMON  WEALTH.  1117 

The  proceedings  with  referenoe  to  the  second  venire  was  in  all  substantial 
respects  similar  to  those  regarding  the  first,  except  that  no  reason  was  given 
in  the  second  order  for  overruling  the  motion  to  quash.  After  the  panel  of 
twelve  was  selected  the  defendant  moved  the  court  to  discharge  them  for 
the  same  reasons,  with  a  like  result  as  before.  It  is  clear  that  the  trial 
Judge  was  of  opinion  that  it  was  not  an  offense  against  the  14th  Amend- 
ment, or  a  denial  of  the  equal  protection  of  the  laws  to  the  defendant,  to 
exclude  Republicans  from  the  jury  solely  because  they  were  Bepublicans, 
provided  the  selected  Democrats  were  possessed  of  the  statutory  qualifica- 
tions required  for  jury  service.  There  was  no  decision  upon  the  evidence 
offered  as  to  whether  or  not,  in  fact,  there  had  been  the  discrimination  com- 
plained of,  it  being  neoessArilj  assumed  that  this  was,  if  true,  an  immaterial 
circumstance. 

To  this  I  can  not  agree;  it  Is  in  contrevention  of  our  State,  as  well  as  of 
the  Federal  Constitution.  So  much  of  the  14th  Amendment  as  is  pertinent 
to  the  discussion  in  hand  is  as  follows:  *  *  *  "Nor  shall  (any  State)  deny 
to  any    person  within    its   jurisdiction    the  equal   protection  of  the   laws." 

The  Supreme  Court  of  the  United  States,  the  final  arbiter  in  all  matters 
Involving  the  Federal  Constitution,  has  uniformly  held  that  the  exclusion 
from  juries,  grand  or  petit,  of  persons  belonging  to  a  class,  for  the  sole  rea- 
son that  they  belonged  to  Ruch  cln^F,  is,  as  to  a  member  of  the  excluded  class 
being  tried  under  n  chnrge  of  crime,  a  deprivation  of  the  equal  protection  of 
the  laws.  This  question  hns  K^nernlly  arisen  in  cases  involving  the  exclu- 
sion and  trial  of  negroes.  '1  his  nilizht  well  be  expected  in  the  confusion  of 
Adjusting  the  rights  of  this  rnce  from  their  formei  condition  of  slavery  to 
that  of  citizens  under  the  Ibih,  14th  and  15th  Amendments.  But  the  ap- 
plication of  the  principle  under  discussion  Is  not  confined  to  the  rights  of 
negroes;  it  extends  to  every  person,  whatever  his  race,  color  or  political 
afQliation,  if  his  legal  rights  have  been  denied  solely  because  thereof.  Nor 
is  it  confined  to  laws  which  on  their  face  involve  invidious  distinctions  in 
providing  legal  protection,  but  extends  to,  and  forbids,  such  unjust  dis- 
orimlnation  by  the  executive  and  administrative  officers  of  the  State. 

It  Is  said  in  Carter  v.  Texas,  177  U.  S.,  443:  "Whenever  by  any  action  of  a 
State,  whether  through  its  legislature,  through  its  courts,  or  through  its 
executive  or  administrative  officers,  all  persons  of  the  African  race  are  ex- 
cluded solely  because  of  their  race  or  color,  from  serving  as  grand  jurors  in 
the  criminal  prosecution  of  a  person  of  the  African  race,  the  equal  protec- 
tion of  the  laws  is  denied  him  contrary  to  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States."  (Strauder  v.  West  Virginia,  100  U.  S.,  808; 
Virginia  v.  Rives,  100  U.  S.,  318;  Neal  v.  Delaware,  103  U.  S.,  370;  Bush 
T.  Kentucky,  107  U.  S.,  110;  Yick  Wo  v.  Hopkins,  118  U.  S..  8M;  Torrence 
T.  Florida,  188  U.  S..  619;    Rogers  v.  Alabama,  19*3  U.  8.,  226.) 

In  the  case  of  the  County  of  Santa  Clara  v.  Southern  Pacific  R.  R.  Co.,  18 
P.R.,886,  Justice  Field,  adopting  In  part  the  speech  of  Senator  Edmunds  deliv- 
ered in  the  United  States  Senate^when  the  amendment  was  under  discussion » 
said:  "There  is  no  word  In  it  that  did  not  undergo  the  completest  scrutiny. 
There  Is  no  word  in  it  that  was  not  scanned,  and  intended  to  mean  the  full 
and  beneficial  thing  that  it  seems  to  mean.  There  was  no  discussion  omit- 
ted; there  was  no  conceivable  posture  of  affairs  to  the  people  who  had  It  in 
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hand  which  was  not  ooneldered.  And  the  purpose  of  this  long  and  anxions 
consideration  waf>  that  protection  against  injustice  and  oppression  should  be 
made  forever  secure,  to  use  his  language,  'secure,  not  according  to  the 
passion  of  Vermont,  or  of  Rhode  Island,  or  of  California,  depending  upon 
their  local  tribunals  for  its  efficient  exercise,  but  secure  as  the  right  of  a 
Roman  was  secure  in  every  province  and  in  every  place,  and  secure  hy  the 
Judicial  power,  the  legislative  power,  and  the  executive  power  of  the  whole 
body  of  the  States  and  the  whole  body  of  the  people.'  This  protectloD 
attends  every  one  everywhere,  whatever  be  his  position  in  society  or  his 
association  with  others,  either  for  profit,  improvement  or  pleasure.  It 
does  not  leave  him  because  of  any  social  or  official  position  which  be 
may  hold,  nor  because  he  may  belong  to  a  poHtioal  body,  or  a  reli- 
gious society,  or  be  a  member  of  a  commercial,  manufacturing  or  trans- 
portation company.  It  is  the  shield  which  the  arm  of  our  blessed  govern- 
ment holds  at  all  times  over  every  one.  man,  woman  and  child,  in  all  Its 
broad  domain,  wherever  they  may  go,  and  in  whatever  relations  they  may 
be  placed." 

In  Tick  Wo  V.  Hopkins,  supra,  the  court  said:  ''These  provisions  of  the 
14th  Am«*ndment  are  universal  in  their  application  to  all  persons  within 
the  territorial  jurisdiction,  without  regard  to  any  difference  of  race,  or  co]or» 
or  of  nationality ;  and  the  equal  protection  of  the  laws  is  a  pledge  of  tiie 
protection  of  equal  laws.*' 

The  provision  of  the  equal  protection  of  the  laws  is  only  a  ruk  of  justice 
and  fairness;  it  creates  no  new  system  of  procedure,  but  enforces  equally 
that  which  it  finds  in  force;  it  furnishes  one  charged  with  crime  no  shield 
for  his  protection  not  furnished  to  all,  but  it  does  require  justice  to  bear  her 
Eword  with  equal  hand,  and  hold  her  scales  in  equal  balance. 

To  the  proposition  that,  by  s(*ction  281  of  the  Code,  we  are  without  juris- 
diction to  pass  upon  this  question,  because  it  forbids  an  exception  to  the 
ruling  of  the  trial  court  on  the  organization  of  the  jury,  I  reply  that,  if  the 
section  is  in  the  path  of  the  full,  free  and  fair  enforcement  of  the  constitu- 
tional provision  In  question,  then  it  is  to  that  extent  void  Section  281  is 
as  follows:  "The  decigions  of  the  court  upon  challenges  to  the  panel,  and 
for  cause,  upon  itiotlons  to  set  aside  an  indictment,  and  upon  motions  for 
a  new  tilnl,  shall  not  be  subject  to  exception." 

It  may  be  conceded  that  many  utterances  of  this  court  are  t-o  the  effect 
that  we  have  not  jurisdiction  to  reverse  a  judgment  in  a  criminal  case 
because  of  a  ruling  of  the  trial  court  as  to  the  empaneling  of  the  jury:  but 
we  have  never  yet  bad  before  us,  so  far  a^  I  know,  any  oase  where  the  ques- 
tion involved  the  provision  of  the  Federal  Constitution  under  consideration; 
nor  have  we  ever  said  that,  if  the  decision  of  the  trial  judge  on  the  quali- 
fication of  jurors,  or  the  organizing  of  the  panel,  was  in  violation  of  that 
instrument,  we  would  not  revise  and  correct  it.  To  fall  to  do  so  would,  in 
my  opinion,  be  in  contravention  of  the  very  letter  of  the  Constitution. 
Article  6  of  that  instrument  provides  as  follows:  ♦  *  *  "This  Constitu- 
tion, and  the  laws  of  the  United  States  ^hich  shall  be  made  in  pursuance 
thereof,  and  all  treaties  made,  or  which  shall  be  made,  under  the  authority 
of  the  United  States,  shall  be  the  supreme  law  of  the  land;  and  the  judge* 
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Id  every  State  efaall  be  bound  thereby,  anything  in  the  Constitution  or  laws, 
of  any  State  to  the  contrary  notwitbetandinii:. " 

It  might  have  been  supposed  that  the  words  I  have  italicized  were  un- 
necessary ;  that  if  the  Constitution  was  the  supreme  law  of  the  land  it 
would  necessarily  be  binding  on   the  judges  of  the  States ;  but  the  framers, 
of  the  instrument  deemed   It  best  to  place  the  matter  beyond  the  realm  of' 
dispute,  or  argument,  and  provided  specifically  the  duty  of  the  State  judges. 
In  the  matter  of  its  enforcement.    But  we  are  not  without  decisive  authority 
both  upon  our  jurisdiction  and  our  duty  on  this  branch  of  the  case.    The. 
case  of  Bush  v.  Kentucky,  107  U.  S.,  110,  bears  especially  upon  thjs  phase  or 
the  question.    Section  281  of  the  Criminal  Code  was  contained  verbatim  in> 
the  old  Code  of  Practice,  and  the  case  went  up  to  the  Supreme  Court  on. 
writ  of  error  to  our  court,  and   was  reversed   because   it  appeared   that, 
negroes,  as  such,  had  been  excluded  from  the  grand  jury  who  returned  the 
Indictment  under  which  the  plaintiff  in  error,  a  negro,  had  been  tried  and 
convicted.    This  case  completely  answers  the  contention  that  we  can   not. 
take  jurisdiction  of  the  question  as  to  the  proper  organization  of  the  jury 
when  the  enbr  complained  of  is  a  violation  of  the  Federal  Constitution,, 
unless  we  are  to  occupy  the  anomalous  position  that  we  will  refuse  to  re- 
verse the  judgment  of  the  circuit  court  for  an  error  when  this  refusal  wilb 
furnish  ground  for  a  reversal  of  this  court  by  the  Supreme  Court  of  the. 
United  States. 

In  the  case  of  Great  Western  Telegraph  Co.  v.  Burnham,  1G2  U.  S.,  339,  it. 
was  held:  **This  court  has  no  jurisdiction  upon  a  writ  of  error  to  review  a. 
judgment  of  a  State  court  unless  it  was  a  final  judgment  by  the  highest, 
court  of  the  State  in  which  a  decision  in  the  suit  could  be  had,  and  against, 
a  right  set  up  under  the  Constitution  or  laws  of  the  United  States. "  (Revised, 
Statutes  U.  S.,  709.) 

m 

We  can  not,  therefore,  divest  ourselves  of  the  diUy  of  enforcing  the  right  of* 
the  accused  to  "the  equal  protection  of  the  laws;"  we  can  not  concede  to  the^ 
Federal  judiciary  a  monopoly  of  this  provision  of  the  National  Constitution. 
But  the  appellant  is  not  forced  to  resort  to  the  Federal  Constitution  for  the- 
right  to  a  fair  and  impartial  trial;  this  is  guaranteed  to  him  by  the  Con- 
stitution of  the  State  of  Kentucky.  Section  11  of  that  instrument  is  as  fol- 
lows: "In  all  criminal  prosecutions  the  accused  has  the  right  to  be  heard  by- 
himself  and  counsel;  to  demand  the  nature  and  cause  of  the  accusation, 
against  him;  to  meet  the  witnesses  face  to  face,  and  to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor.  He  can  not  be  compelled  to  give- 
evidence  against  himself,  nor  can  he  be  deprived  of  his  life,  liberty  or  property- 
TinleES  by  the  judgment  of  his  peers  or  the  laws  of  the  land;  and  in  prosecu- 
tions by  indictment  or  information  he  shall  have  a  speedy  public  trial  by 
an  Impartial  jury  of  the  vicinage;  but  the  general  assembly  may  provide  by- 
a  fi^neral  law  for  a  change  of  venue  in  such  prosecutions  for  both  the  de^ 
fendant  and  the  Commonwealth,  the  change  to  be  made  to  the  most  con- 
venient county  in  which  a  fair  trial  can  be  obtained." 

The  provision,  that  the  accused  "shall  have  a  speedy  public  trial  by  an. 
Impartial  jury  of  the  vicinage,"  is  found  in  every  Constitution  adopted  by> 
the  people  of  Kentucky;  they  are  no  idle  words;  they  constitute  one  of  civ> 
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most  saored  possesslooa,  tmd  ha^e  Justly  been  regarded  as  a  tower  of  strength 
4n  the  foundation  of  our  liberty 

The  provision  '*but  the  general  assembly  may  provide  for  a  change  of 
▼enue  in  such  prosecutions  for  both  the  defendant  and  the  Commonwealth, 
the  change  to  be  made  to  the  most  oonvenient  county  in  which  a  fair  trial 
xan  be  obtained,"  is  of  itself  an  answer  to  the  contention  that  a  jury,  who 
possess  the  ordinary  statutory  requirements,  is  all  to  which  the  defendant 
Is  entitled.    Why  change  the  venue  unless  prejudice  and  passion  are  recog- 
nized ini pediments  to  a  fair  and  impartial  trial y    Surely  the  framers  of  the 
Constitution  did  not  suppose  that  there  was  a  county  in  the  State  in  which 
a   jury  could  not  be  obtained  possessing  all  of  the  statutory  qualifications. 
Therefore,  it  must  be  assumed   that  prejudice  and  paEsion,  whether  it  be 
political  prejudice  and  party  passion,  or  prejudice  and  passion  of  any  other 
-sort,  being  impediments  to  a  fair  and  impartial  trial  in  the  sense  that  would 
authorize  a  change  of  venue,  also  constitute  impediments  thereto  Id  making 
up  the  trial  panel,  the  object  in  both  cases  being  to  secure  to  the  accused 
-the  constitutional  guaranty  of  a  trial  by  an  impartial  jury. 

I  do  not  insist  that,  in  ordinary  criminal  trials,  there  is  any  necessity  for 
watohfuiness  to  keep  politics  out  of  the  jury  box.    When,  ordinarily,  one  is 
-arrainged  for  crime,  it  is  immaterial  whether  the  jurors  are  of  the  same  or 
an  opposing  political  party.    Usually  this  is  a  question  which  excites  neither 
*the  interest  of  the  accused  nor  that  of  his  counsel;  but  when  the  offense 
springs  from  an  intense  political  contest,  all   becomes  dilTerent.     Then  the 
political   complexion   of  the  jury  is  all- important.    The  administration  of 
>«ven  handed  justice  has  no  more  insidious  enemy  than  political  prejudice; 
it  enters  unseen  and  unsuiipected  Into  the  human  mind,  corrodes  the  reason, 
and  undermines  the  judgment;    neither  purity  of  heart,  nor  exaltation  of 
'Character,  afifords  an  antidote  for  this  deadly  puison;  indeed,  these  virtues 
may  well  magnify  the  evil;    for  the  mind   thus  possessed  is  all  the  m are 
Teady  to  enforce  the  oblique  judgment  when  it  has  no  cause  to  suspect  ita 
own   integrity.     The  pages  of  history  are  floqujpnt  with  the  evils  of  this 
passion.    It  is  recorded  that  the  ferocious  soldiery  sent  to  harry  the  inhab- 
itants of  Somersetshire  after  the  rebellion  of   1686,  although  disciplined  in 
the  rapine  of  Tangier,  inspired  the  followers  of  unhappy  Monmouth  with 
less  terror  than   did  Lord  Jeffries  with   his  "forms  of  law"  and   courtly 
juries;  that  when  the  English  government  established  the  oommon  law  In 
India    the  native   who  found   himself    entangled   in    its   meshes,    though 
'fichooled  by  fatalism  to  smile  in  the  face  of  de^ith,  was  frozen  with  terror  in 
the  presence  of  a  mysterious  syt^tem  whose  procedure  was  in  an  unknown 
"tongue,  and  whose  verdicts  were  rendered  by  unsympathetic  strangers  from 
across  the  sea. 

Those  conversant  with  current  history  have  seen  a  highly  civilized  and 
generous  people  under  stress  of  racial  passion  condemn  without  proof  a 
soldier  charged  with  a  political  crime,  and  sentence  him  without  mercy  to 
a  punishment  worse  than  death ;  and  yet  when  the  storm  had  spent  ita  force 
that  judgment  was  annulled,  the  victim  released,  and  all  the  world  now 
knows  his  Innocence.  To  prevent  such  miscarriage  of  justice  the  Constitn- 
tion  of  the  nation  prohibits  a  denial  of  the  equal  protection  of  the  laws,  and 
the  common  law,  since  Runnymede,  guarantees  a  trial  by  an  Impartial  joiy 
^of  the  vicinage. 
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I  do  not  believe  that  any  man  charged  with  a  political  offense,  or  with  an. 
offense  originating  in  a  political  contest,  who  is  tried  by  a  jury  composed, 
wholly  of  his  political  opponents,  can  have  a  fair  and  impartial  trial  within 
the  meaning  of  the  law.    Nor  do  I  believe  that  it  is  a  valid  excuse  to  say 
there  are  no  qualified  jurors  of  the  party  of  the  aconeed  in  the  county  where 
the  jury  is  summoned,  when  there  are  other  coanties  in  which  this  adverse, 
circumstance  does  not  exist.    The  securing  of  a  fair  trial  under  all  circum- 
stances is  of  more  importance  to  the  Common  wealth  than  the  punishment, 
of  any  particular  defendant,  no  matter  what  his  guilt. 

Nothing  so  surely  tends  to  enhance  the  respect  men  owe  to  the  law  than, 
a  fairly-rooted  conviction  that  itE  judgments  are  the  offspring  of  even-handed 
justice;  and  of  its  temple,  an  impartial  jury  is  the  chief  cornerstone.  On 
the  other  hand,  nothing  is  so  certainly  productive  of  distrust  and  fear,  out 
of  which  sprlnfis  anarchy,  as  a  well  grounded  suspicion  that  judicial  pro- 
cedure is  tainted  with  pzirtiallty  and  indirection;  that  conviction  forms  the 
basis  for  the  love  of  the  citi7.en  of  his  State  in  return  for  ''the  equal  protec- 
tion of  the  laws;"  and  this  suspicion  engenders  the  scorn  and  hatred  which 
all  good  men  entertain  for  that  oriental  system  of  judicature  with  whose- 
decrees  the  chance  of  the  dicer's  box  is  honest  by  comparison:  and  of  this, 
suspicion  II  partif^an  jury  is  the  mo.st  effective  promoter. 

In  conclusion.  I  am  of  opinion  that  the  trial  judge  should  have  passed, 
upon  the  question  of  fact  presented  by  the  appellant  as  to  the  summoning 
of  the  jurors,  and  if  there  was  even  a  well-grounded  suspicion  that  unfair- 
ness^had  prevailed,  the  jury  should  have  been  discharged,  and  others  sum- 
moned under  such  safeguards  as  would  preclude  indulgence  in  paitisaj». 
mtsthods. 

Chief  Justice  Burnam  and  Judge  O'Rear  concurring. 

Judge  O'Rear  delivered  the  following  separate  concurring  opinion : 
I  concur  in  the  majority  opinion  of  the  court  delivered  by  Jud^e  Barker. 
I  also  concur  In   the  oonclasion   reached  by  Judge  Barker  in  his  separate- 
opinion  filed,  that  appellant  in  his  trial  has  not  had  an  equal  protection  of 
the  laws. 

Judge  Pnynter  delivered  the  following  dissenting  opinion: 
The  court  reverses  this  case  on  three  grounds:  First,  the  court's  refusal  to 
give  the  defendant  time  in  which  to  discover  and  file  additional  grounds  for 
a  new  trial;    second,  sentence  was  pronounced  on  the  same  day  the  verdict, 
was  returned;  third,  because  of  the  remarks  of  an  attorney  representing  the 
Commonwealth.    The  court  in  its  opinion  seems  to  consider  the  first  two 
grounds  as  one.  but  they  are,  more   properly   speaking,  separate  grounds^ 
and  for  that  reason  I  have  designated  them  as  two  grounds.     Yet  the  same- 
facts  are  so  interwoven  as  to  be  pertinent  in  the  consideration  of  each. 

After  a  trial  lasting  several  weeks  a  verdict  was  returned  on  the  29th  of 
August,  190:1.  The  appellant  made  a  motion  for  a  new  trial  on  that  day» 
and  in  the  grounds  for  a  new  trial  B|»ecified  nineteen  errors  which  he  claims. 
were  committed  during  the  trial.  Upon  the  motion  to  extend  the  time  for 
filing  additional  grounds  the  appellant's  affidavit  was  filed,  in  which  he 
says:  "He  is-advised  by  his  counsel  that  there  are  other  valid  and  material. 
grounds  he  should  rely  upon  for  a  new  trial,  but  that  the  information  rela- 
tive to  such  grounds  is  not  with  them  in  such  form  as  admits  at  this  tima 
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x)f  a  proper  preientation  to  the  court,  but  the  aifiant  belierea  tuob  informa- 
tloD  caD  be  reduced  to  a  proper  form  in  the  next  Ave  or  eix  daya." 

It  will  be  obeerved  that  the  reaaons  ffiyen  in  the  affidavit  for  extending 
the  time  was  to  enable  the  defendant  to  diacover  and  file  grounda  for  a  new 
trial.  There  ia  no  auggeation  aa  to  what  auch  new  grounds  were.  It  was  a 
apecial  term  of  court,  convened  alone  for  the  purpoae  of  trying  the  defend- 
ant. The  bueineaa  of  the  court  waa  at  an  end,  except  to  paaa  upon  auoh 
grounda  for  a  new  trial  aa  were  preaented  by  the  defendant,  and  to  pro- 
nounce judgment.  It  ia  the  flrat  time  that  it  haa  ever  been  called  to  my 
attention  that  a  complaint  waa  made  agalnat  a  trial  court  beoauae  it  did  not 
-extend  the  time  of  the  defendant  to  make  a  diecovrry  of  grounda  for  a  new 
trial  and  preaent  them.  The  appellant  had  an  opportunity  to  and  did  file 
grounda  for  a  new  trial  apecifylng  the  errors  occurring  during  the  progress 
x)f  the  trial.  But  if  the  court  had  erred  in  this  matter,  this  court  has  do 
jurisdiction  to  review  the  action  of  the  court.  The  error  was  committed  In 
passing  upon  the  motion  for  a  new  trial. 

Section  381,  Criminal  Code  of  Practice,  reads  as  follows :  ** The  decisions 
of  the  court  upon  challenges  to  the  panel,  and  for  cause,  upon  motions  to 
set  aside  indictments,  and  upon  motions  for  a  new  trial,  shall  not  be  subject 
to  exception." 

Since  the  opinion  in  Terrell  v.  Commonwealth,  13  Bush,  346,  it  is  safe  to 
say  that  in  not  less  than  one  hundred  cases  it  has  been  held  by  this  court 
that  it  has  no  jurisdiction  to  review  the  action  of  the  trial  court  for  errors 
occurring  in  the  consideration  of  motions  for  new  trials.  It  will  be  observed 
t^nt  by  the  terms  of  section  281  that  decisions  of  courts  upon  challenges  to 
tlie  panel  and  for  cause  are  the  same  as  decisions  on  motions  for  a  now  trial, 
and  are  not  subject  to  exception.  The  court  on  the  former  appeal  in  this 
-case  {'M  Ky.  Law  Kep.,  10(i7)  upheld  this  section  of  the  Code,  and  held  that 
no  exception  could  be  taken  to  the  ruling  of  the  court  on  objections  to  the 
jury,  and  th.kt  this  court  was  without  jurisdiction  to  review  the  action  of 
the  court.  Each  member  of  this  court  is  perfectly  familiar  with  sectioa  S£l 
of  the  Code,  and  has  written  opinions  holding  that  the  court  has  no  juris- 
diction to  review  the  decisions  of  courts  in  passing  upon  motions  for  new 
•trials.  After  the  court  hns  pissed  upon  the  grounds  for  a  new  trial  and  en- 
tered  judgment,  it  i«  without  jurisniction  at  the  next  term  of  the  court  to 
'review  its  action.  Notwithstanding  this,  the  court,  in  order  to  show  that 
the  defendant  might  have  Iseen  prejudiced  by  the  court's  failure  to  extend 
the  time  for  filing  new  grounds,  seriously  no nsiders  grounds  for  a  new  trial, 
which  were  not  filed  until  long  after  the  power  of  the  court  to  grant  it  had 
-ceased. 

It  is  insisted  that  the  court  erred  in  pronouncing  sentence  before  the  expira- 
tion of  two  days  after  the  verdict.  Section  283,  Criminal  Code  of  Practice, 
reads  as  follows:  "Upon  verdicts  in  cases  of  misdemeanor,  and  verdicts  of 
acquittal  in  cases  of  felony,  and  upon  trials  by  the  court,  and  upon  a  plea 
of  guilty,  the  court  may  immedirttely  render  judgment;  but  upon  verdicts 
of  conviction  in  cases  of  felony  the  court  shall  not  pronounce  judgment 
until  two  days  after  the  verdict  is  rendered,  unless  the  court  be  about  to 
adjourn  for  the  term.'* 

The  court  had  overruled  the  motion  for  a  new  trial,  and  was  about  to  ad- 
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JoQm.  Ifc  had  no  farther  busiDesa  except  to  pronoance  the  sentenoe  upon 
the  appellant.  Under  the  express  provisions  of  section  283  of  the  Code  the 
eonrt  is  not  required  to  wait  until  two  days  after  the  verdict  to  pronouce 
Judgment  if  the  oourt  "be  about  to  adjourn  for  the  term."  The  court  exer- 
oised  the  power  expressly  given.  Yet  the  trial  oourt  is  severely  arraigned 
by  counsel  for  appellant  because  it  did  not  wait  five  or  six  days  to  give  the 
appellant  an  opportunity  to  discover  additional  grounds  for  a  new  trial. 

In  Holley  v.  Commonwealth,  18  Ky.  Law  Bep.,  433,  the  court  said:  **It  is 
insisted  that  the  court  erred  because  he  passeii  judgment  on  defendant  in 
less- than  two 'days  after  he  was  convicted.  The  orders  do  not  show  when 
the  oourt  adjourned,  but  they  do  show  that  the  day  following  the  judgment 
flentencing  the  defendant  to  confinement  in  the  i>enitentiary  grounds  for  a 

new  trial  were  filed,  and extended  the  time  for  preparing  and  filing  a 

bill  of  exceptions.  The  record  does  not  show  that  the  court  remained  in 
session  two  days  after  the  verdict,,  and  it  can  net  be  said  that  the  oourt  was 
not  akout  to  adjourn  when  the  judgment  was  rendered,  as  the  only  order 
made  thereafter  may  have  been  the  one  entering  motion  for  a  new  trial  and 
filing  grounds  therefor,  Besides,  it  does  not  appear  that  the  defendant  had 
been  prejudiced  by  the  judgment  being  entered  on  the  day  of  the  verdict." 

In  the  case  of  O'Brien  v.  Commonwealth,  89  Ky.,  StJo,  the  court  had  under 
consideration  the  action  of  the  lower  court  in  pronouncing  judgment  before 
the  e:ipiration  of  two  days  after  the  verdict.  1  lie  court  said:  "The  appel- 
lant's motion  in  arrest  of  judgment  and  for  a  new  trial  had,  however,  been 
made  and  overruled  before  judgment  was  pronounced,  and  further  delay 
could  in  noway  have  been  beneficial  to  iiiiii.  It  was  not,  therefore,  a  prejudi- 
cial error. ' ' 

In  that  case  the  court  was  not  about  to  adjourn,  luit  pronounced  the  judg- 
ment before  the  expiration  of  the  twod»ys  after  the  verdict.  Notwithstand- 
ing the  disregard  of  the  Code  the  court  refused  to  reverse  the  case  because 
it  did' not  appear  that  defendant  h»d  been  prejudiced  thereby.  In  this  case 
the  Code  was  not  disregarded,  as  it  allowed  judgment  to  b<)  pronounced  at 
any  time  after  the  verdict,  as  the  court  was  about  to  odjourn.  In  the 
O'Brien  case  the  court  gave  as  a  reason  for  saying  that  the  defendant  was 
not  prejudiced,  was  that  the  motion  in  an  arrest  of  judgment  and  for 
a  new  trial  had  been  overiuled.  In  this  case  the  motion  for  a  new 
trial  had  been  overruled.  In  this,  as  in  the  O'Brien  case,  the  death  penalty 
had  been  inflicted.  However,  it  differs  from  the  case  at  bar  in  the  fact  that 
judgment  was  pronounced  before  the  time  fixed  by  the  Code,  while  in  this 
case  the  judgment  was  pronounced  at  a  time  authorized  by  the  Code. 

Id  the  course  of  the  argument  Hon.  T.  C.  Campbell,  one  of  the  counsel 
for  the  Commonwealth,  said:    "Howard  was  not  hung,  but  eleven   of  the 
twelve  jurors  who  tried  him  were  in  favor  of  hanging  him,  and  one  was  for' 
life  imprisonment,  and  the  eleven  had  to  come  to  one." 

It  is  said  in  the  brief  foi  appellant  that  this  wag  an~  appeal  "to  the  brutal 
instincts  of  the  jury  for  unanimity  in  the  taking  of  the  life  of  Caleb  Pow- 
ers. "  Most  of  the  American  States  authorize  juries  to  inflict  the  death  pen- 
alty on  those  who  commit  murder.  Thus  we  have  the  stamp  of  approval  of 
some  of  the  most  highly  civilized  Commonwealths  in  the  world.  How  it 
can   be  said  that  it  is  an  appeal  to  the  brutal  instincts  of  the  jury  to  inflict 
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the  death  penalty  when  the  law  of  the  ]and  Imposeg  each  a  penalty  is  bejond 
my  com  prehension.  It  should  strike  a  good  citizen  with  horror  when  one 
waylays  and  assassinates  another,  whether  he  he  influenced  by  a  feeling  of 
revenge,  a  desire  to  commit  robbery,  or  for  the  purpose  of  holding  onto  a 
public  office.  Murder  is  crime,  regardless  of  the  motive  which  prompted  it. 
There  are  cases  where  none,  except  the  death  penalty,  suits  the  crime  com- 
mitted. In  a  trial  of  a  case  oouusel  has  the  right  to  use  legitimate  argu- 
ment to  convince  the  Jury  of  the  guilt  of  the  accused,  and  to  have  the  peo- 
alty  imposed  to  suit  the  crime.  It  certainly  would  not  have  teen  improper 
for  counsel  for  the  prosecution  to  have  referred  to  the  penalty  inflicted  upon 
the  assassin  of  the  lamented  McKinley,  or  upon  the  Flayer  of  the  brilliant 
Garfield,  nor  upon  those  who  were  found  guilty  as  conspirators  in  taking 
the  life  of  the  patriotic  Lincoln.  It  certainly  would  not  have  been  objec- 
tionable to  refer  to  the  penalties  imposed  upon  the  "Mollie  McGuires." 
The  remark,  if  objectionable,  had  a  two-fold  effect  which  neutralized  each 
other.  If  that  part  of  the  statement  was  objectionable  wherein  it  told  them 
that  eleven  of  the  jurors  who  tried  James  Howard  were  in  favor  of  the  death 
penalty,  the  balance  of  the  statement  was  calculated  to  benefit  the  appellant,^ 
beoause  it  called  the  attention  of  the  jury  sharply  to  the  fact  that  one  juror 
had  controlled  the  rest  of  the  jury,  and  that  only  life  imprisonment  was  in- 
flicted upon  James  Howard  for  firing  the  shot  which  killed  WilHam  GoebeL 
The  objectionable  language  used  by  one  of  the  attorneys  fur  the  Common- 
wealth in  arguing  the  James  Howard  case  was  entirely  different  from  that 
here  complained  of.  In  that  case  the  attorney  in  effect  introduced  i^obert 
Franklin,  the 'Commonwealth's  attorney,  to  testify  as  to  the  guilt  of  the 
accused.  In  this  case  it  does  not  appear  from  the  till  of  exceptions  the  con- 
nection in  which  the  words  complained  of  were  used.  They  may  have  been 
used  as  an  answer  to  some  argument  of  appellant's  counsel.  This  court  re- 
fused to  reverse  the  cape  of  Parrott  v.  Commonwealth,  20  Ky.  Law  Rep.,  764, 
because  of  words  t'poken  by  the  counsel  for  the  Common\f  ealth  in  the  ar^- 
ment  of  the  case,  and  said:  *'The  bill  of  exceptions  does  not  contain  the 
connection  in  which  these  words  were  spoken.  It  may  have  been  in  reply 
to  some  argument  of  counsel  for  appellant,  and,  if  so,  it  might  have  been 
proper. ' ' 

Even  if  the  words  used  by  the  attorney  were  objectionable  and  the  cjourt 
erred  in  not  excluding  them,  the  action  of  the  court  did  not  prejudice  the 
substantial  rights  of  the  appellant;  that  William  Goebel  was  as^sainated 
by  some  one  concealed  in  the  private  oflQce  of  the  appellant  is  no  longer  a 
matter  of  dispute.  The  record  shows  that  the  appellant  was,  if  not  the  chief 
one,  in  the  conspiracy  which  resulted  in  the  assassination  of  William  GoebeL 
This  is  shown  by  the  evidence  of  co  conspirators,  by  the  evidence  of  political 
friends,  by  letters  written  by  him  both  before  and  after  the  assassination, 
and  by  facts  and  circumstances  too  numerous  to  mention.  Upon  such  i 
state  of  case  the  court  should  in  this,  as  it  has  done  in  many  other  caees* 
In  obedience  to  the  provisions  of  the  Criminal  Code,  refuse  to  reverse  a  ciie 
for  errors  which  could  not  have  and  did  not  prejudice  the  appellant^s  snb- 
Btantial  rights.  Nearly  five  years  have  elapsed  since  the  fatal  shot  was  fli«d 
in  the  hearing  of  three  members  of  this  court  which  caused  William  Goebd 
to  sleep  in  his  grave.    The  Commonwealth  has  strenuously  endeavored  to 
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bring  to  justice  those  who  were  guilty  of  his  murder.  This  is  the  third 
time  this  case  has  been  reversed.  It  is  to  be  regretted  that  it  is  reversed  for 
two  reasons  which  this  court  time  and  again  has  held  were  not  grounds  for 
a  reversal.  In  doing  so,  it  has  failed  to  regard  two  sections  of  the  Criminal 
Code  of  Practice,  and  many  of  the  court's  previous  decisions. 

For  the  foregoing  reasons  I  dissent. 

Judge  Nunn  concurring. 


OLIVER  v.  THE  LOUISVILLE  RAILWAY  CO. 

(Filed  December  6,  1904— Not  to  be  reported.) 

Reveifing  on  authority  of  formeropinion— Rocauseof  the  reasons  stated  in 
the  case  of  Houghton  v.  The  Louisville  Railway  Co.,  96  Ky.  Law  Rep.,  893, 
this  case  is  reversed. 

Bradley  &  Bat  son  for  appellant.  <^ 

Fairleigh,  Straus  &  Fairleigh  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third 
Division. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  Cynthia  H.  Oliver,  instituted  this  action  against  the  ap- 
pellee, the  Louisville  Railway  Co.,  to  recover  damages  for  injuries  sustained, 
as  she  alleges,  by  being  thrown  to  the  street  by  the  negligence  of  the  em- 
ployes of  appellee,  while  she  was  attempting  to  alight  from  one  of  its  cars, 
on  which  she  was  a  passenger,  near  the  intersection  of  Fourth  and  JefiTernon 
streets  in  Louisville,  Ky. 

The  facts  in  this  case,  and  the  instructions  given  by  the  court,  are  sub- 
stantially the  same  as  in  the  case  of  Houghton  v.  The  Louisville  Railway 
Co.,  96  Ky.  Law  Rt'p.,  89:J,  and  the  judgment  in  this  case  is  reversed  for  the 
reasons  given  in  the  opinion  in  that  for  proceedings  consistent  with  the 
principles  therein  announced. 


CITY  Q^  LATONIA  v.  HALL. 

(Filed  December  6,  1^)04— Not  to  be  reported.) 

Grading  of  street—Evidence  as  to  location — In  this  action  to  determine 
the  location  of  u  certain  stn^et  the  finding  of  the  trial  court,  to  the  effect 
that  appellant  had  i-n properly  attempted  to  change  the  location  of  the  street, 
being  warranted  by  the  evidence,  will  not  be  disturbed. 

L.  L.  Manson,  L.  T.  Applegate  and  A.  L.  Vickers  for  appellant. 

Hall  &  McLean  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Buinam. 

This  action  was  instituted  against  the  city  ol  Latonia  by  the  appellee. 
Walker  C.  Hall.  He  alleges  in  substance  that  he  is  the  owner  of  lot  num- 
ber 168  in   Seehcn's  addition  to  South  Covington,  which   is  located  at  the 

vol.  26—71 
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intenectlon  of  Boone  and  Graff  streets;  that  Hamlin  street  runs  parallel  to 
Boone  street;  and  that  Graff  street  rans  from  Boone  street  alon^  the  west 
line  of  the  lot  in  question  to  Hamlin  street;  that  the  city  council  of  Latonia 
has  caused  Hamlin  street  to  be  graded,  curbed  and  guttered,  and  the  carb- 
'  ing  turned  in  so  as  to  indicate  that  Graff  street  ie  located  on  and  over  his 
lot,  and  about  thirty  three  feet  further  west  than  its  true  location  as  showa 
liy  the  original  plat  of  the  subdivision  by  which  the  lot  in  question  was 
sold,  snd  asks  that  the  court  determine  the  proper  location  of  Graff  street 
and  the  city  be  enjoined  from  departing  from  its  true  and  original  location. 
The  defendants  in  their  answer  say  that  they  have  not  sufficient  informa- 
tion to  form  A  belief  as  to  whether  the  ATerments  of  the  plaintiff's  petition 
are  true  or  not.  The  depoeitinns  of  the  appe]](*e,  Wnlker  C.  Hall,  and  W. 
1¥.  Stewart,  the  official  city  engineer,  are  to  the  effect  that  Graff  street  has 
been  turned  In  thirty-three  feet  eight  Inches  oast  of  the  place  where  it 
should  be  as  indicated  in  the  original  map  of  the  subdivision  and  the  stones 
placed  to  mark  the  oornerti  thereto.  On  this  evidence  the  trial  oourt  found 
appellee  to  be  the  owner  and  in  possession  of  lot  number  168  in  Seebon*6 
subdivision,  and  that  the  city  had  improperly  attempted  to  change  the  loca- 
tion of  Graff  street  by  turning  in  the  curbing:;  on  Hamlin  street  thirty-three 
feet  eight  inches  further  than  it  should  be. 

As  the  judgment  of  the  trial  court  seems  to  be  in  accord  with  the  plead- 
ings and  proof,  it  is  affirmed. 


Mclaughlin.  &c.  v.  board  of  education  city  of  gov- 

INGTON. 

(Filed  December  6,  1904— Not  to  be  reported. ) 

Board  of  education— Salary  as  clerk- Bond  by  to  indemnify— Where  M. 
executed  bond  to  appellee  to  indemnify  it  against  loss  upon  the  payment  to 
him  of  salary  claimed  by  him  as  clerk  of  its  board  of  education,  and  another 
was  held  to  l)e  the  officer  and  the  salary  paid  to  him,  a  judgment  against 
M.  in  favor  of  appellee  upon  the  bond  was  proper. 

Byrne  &  Heed  and  R.  C.  Simmons  for  appellants. 

Frank  M.  Trncey  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

W.  P.  McLaughlin  was  clerk  of  the  board  of  education  of  the  city  of  Cov- 
ington in  January,  189d.  He  and  MiUt  E.  Heyker  were  candidates  for  the 
otHce  for  the  ensuing  term  of  two  years.  At  a  regular  meeting  of  the  board 
Heyker  received  seven  votes  and  Mcl^aughlin  five,  but  the  president  of  the 
board  refused  to  declare  Heyker'elected  because  the  board  had  previously 
adopted  a  rule  that  a  two -thirds  vote  was  necessary  to  an  election.  An  ap- 
peal was  taken  from  the  decisions  of  the  chair  and  the  boanl  sustained  the 
ruling  of  th«  president.  Heyker,  however,  qualified  as  clerk  and  continued 
to  attend  the  meetings  of  the  board,  offering  to  act  as  such,  but  McLaughlin 
refused  to  surrender  to  him  the  books  and  papers.  After  some  two  months 
Heyker  filed   suit  against  McLaughlin   and  the  board   to  recover  the  office 
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and  the  salary  for  the  time  slnoe  his  election.  Hla  petition  was  dismissed, 
but  on  appeal  to  this  ooart  It  was  held  that  the  resolution  of  the  board  re- 
quiring a  two  thirds  vote  In  order  to  an  election  was  yold,  and  Ihat  It  was 
the  duty  of  the  president  to  declare  him  elected,  and  that  he  was  entitled  to 
the  office  and  the  salary  attaohetl  thereto.  (Heyker  ▼.  MoLatighttn,  &c.,  9D 
£y.  Law  Rep  ,  1988. ) 

In  May,  1896,  after  the  suit  was  filed  and  before  It  was  tried,  when  the 
board  was  refusing  to  pay  either  Heyker  or  McLaughlin  and  some  three 
months  salary  was  past  due,  MoTjaughlin,  to  Induce  the  board  to  pay  him 
the  salary,  executed  to  It  the  following  bond : 

"Covington,  May  6,  1896. 
"Kenton  County,  Kentucky. 
"Bond. 
"We,  the  undersigned  principal  and  surety,  do  hereby  undertake  to  hold 
the  board  of  educntion  harmless,  and  to  indemnify  the  board  against  any 
loss  which  it  shall  sustain  by  reason  of  the  payment  to  W.  P.  McLaughlin, 
clerk  of  said  board,  any  salary  now  due  him  as  olerk. 

(Signed)    "W.  P.  McLAUGHLlN, 
"JOHN  EVANS, 
"T.  J.  SMITH, 
"THOMAS  G.  WOODS. 
"J.  O.  RICHARDS." 

The  board  accepted  the  bond  and  upon  the  faith  of  it  paid  McLaughlin  the 
three  months'  salary  then  due,  amounting  to  1800,  and  continued  to  pay 
him  the  salary  of  the  office  until  the  case  was  decided  in  favor  of  Heyker. 
It  was  then  compelled  to  pay  Heyker  the  salary  attached  to  the  office  from 
the  time  of  his  election  in  January,  1898,  and  filed  this  suit  a^ainfit  Mc- 
Laughlin nnd  his  sureties  to  recover  the  |300  of  salary  that  was  paid  to  him 
upon  the  faith  of  the  bond.  Judgment  having  been  rendered  in  favor  of 
the  plaintiff,  the  defendants  appeal. 

It  is  insisted  that  the  board  hoving  kept  McLaughlin  in  the  ofiice  recog- 
nizing him  as  clerk,  and  he  having  performed  the  services,  no  liability 
■attached  under  the  bond,  and  the  board  is  estopped  to  say  that  McLaughlin 
"was  not  the  clerk  or  that  he  was  not  entitled  to  the  salary.  An  estoppel 
never  arises  except  where  the  other  party  was  misled.  McLaughlin  was  not 
misled.  All  the  facts  were  well  known  to  him,  and  he  had  the  same  means 
of  judging  as  the  board.  He  executed  the  bond  because  the  board  was  un- 
willing to  tal;e  the  risk.  His  purpose  in  giving  it  was  to  obtain  the  1800  of 
salary  then  due,  and  he  did  get  the  $300  upon  the  fnith  of  the  bond.  Three 
months  of  time  had  then  elapsed,  and  the  salary  of  the  office  was  $100  a 
month.  This  is  conceded  in  the  pleadings.  The  bond  was  not  without  con- 
flideration,  for  it  was  executed  because  the  board  was  unwilling  to  take  the 
risk  and  McLaughlin  desired  to  gut  the  pay  before  the  suit  to  settle  the  title 
to  the  office  was  decided.  If  the  board  had  paid  McLaughlin  without  the 
bond  he  would  have  been  answerable  to  Heyker  for  the  salary  of  the  office 
'Which  he  had  received,  and  when  the  board  paid  Heyker,  and  was  compelled 
to  pay  him,  there  is  no  reason  whj  McLaughlin  should  not  be  answerable 
upon  his  bond  of  indemnity  which  he  executed  to  the  board,  at  least  to  the 
«xtent  of  the  $800  which  he  obtained  by  reason   of  the  bond.     The  words 
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**aD7  salary  now  due  him  as  clerk"  in  the  concluding  part  of  the  bond  reter 
to  this  $300.    The  meaning  of  the  bond  is  that  the  obligors  will  indeninlfy 
the  board  against  any  loss  it  may  sustain  by  reason  of  the  payiiient  to  Mc- 
Laughlin of  the  three  months'  clerk  salary  then  due. 
Judgment  affirmed. 


COMMONWEALTH,  BY,  &c.  v.  THOMAS,  TRUSTEE. 

(Filed  December  6.  nW4. ) 

T.ixAt ion— Private  charity — Fund  for  advancing  chrif^tianity  as  tsugfatby 
the  Christian  ("huroh— A  fund  which  is  held  in  trust  under  a  will  which 
provides  '*that  the  interest  thereof  shall  be  expended  in  the  advanceineBt  of 
the  principles  of  primitive  christlnnity  as  taught  by  the  Christian  Church'* 
is  a  private  and  not  a  public  charity,  and,  therefore,  is  not  exempt  from 
taxation  under  the  provisions  of  Constitution,  section  170,  exempting  Id- 
■tltutions  of  "purely  public  charity"  from  taxation. 

J.  M.  Guthrie  and  P.  J*.  Beard  for  appellants. 

Willis  &  Todd  for  appellee. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Mrs.  Pauline  Crawford  died  in  Shelby  county,  Kentucky,  leaving  a  laet 
will  and  testament,  which  contained  the  following: 

"Item  \2.  I  give  and  bequeath  to  W.  J.  Thomas,  as  trustee,  the  sum  of 
$5,000,  the  interest  of  which  sum  to  be  used  in  securing  an  evangelist  in 
Shelby  county,  or  any  other  pection  of  the  country  said  Thomas  may  selecL 
Said  sum  shall  be  held  by  him  and  his  successors  in  perpetuity.  Said  W. 
J.  Thomas  may  select  his  6Ucce8sor,  who  must  give  bond  and  st'curitj  ap- 
proved, and  said  successor  or  huccessors  must  in  every  instance  be  members 
of  the  Chriptian  Church.  And  furthermore,  the  proceeds  of  sr.id  sum  or 
sums  shall  be  expended  in  the  advancement  of  the  principles  of  primitive 
Christianity,  as  taught  by  the  Christian  Church. 

"Item  18.  I  direct  that  my  executor  shall  pay  ovir  to  a  trustee  whom  he 
may  select  the  residue  of  my  estate,  the  interest  of  said  Fum  to  be  used  In 
the  advancement  of  the  principles  of  primitive  Christianity  as  taughc  by  the 
Chrif?tian  Church,  subject  to  the  same  conditions  as  are  contained  in  item 
12." 

The  question  presented  by  this  record  Is  whether  or  not  the  charitv  thug 
estublished  is  subject,  in  the  hands  of  the  trustee,  to  State  taxation. 
Whether  It  is  or  nut  depends  upon  the  proper  construction  of  section  170  of 
the  Constitution  of  this  State  with  reference  to  it.  The  constitutional  pio- 
vislon  referred  to  is  as  follows: 

"Section  170.  There  shall  be  exempt  from  taxation  public  property  used 
for  public  purposes;  places  actually  used  for  religious  worship,  with  the 
grounds  attached  thereto  and  used  and  appurtenant  to  the  house  of  worship, 
not  exceeding  one  half  acre  in  cities  or  towns,  and  not  exceeding  two  acns 
in  the  country;  places  of  burial  not  held  for  private  or  corporate  profit,  in- 
stitutions of  purely  public  charity,  and  institutions  of  education  not.osed 
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or  employed  for  fznln  by  any  person  or  corporation,  and  the  Income  of  \vhich 
Is  devoted  solely  to  the  cause  of  education;  public  libraries,  their  endow- 
ments, and  the  income  of  such  property  as  is  used  exclusively  for  their 
maintenance;  all  parsonages  or  residences  owned  by  any  religious  society, 
4ind  occupied  as  a  home,  and  for  no  other  purpose,  by  the  minister  of  any 
religion,  with  not  exceeding  one-half  acre  of  ground  in  towns  and  cities 
and  two  acres  of  ground  in  the  country  appurtenant  thereto;  household 
^oods  and  other  personal  property  of  a  person  with  a  family  not  exceeding 
^50  in  value:  crops  grown  in  the  year  in  which  the  assessment  is  made, 
and  in  the  bands  of  the  producer;  and  all  laws  exempting  or  commuting 
property  from  taxation  other  than  the  property  above  mentioned  shall  be 
void.  The  general  assembly  may  authorize  any  incorporated  city  or  town 
to  exempt  manufacturing  establishments  from  municipal  taxtUion,  for  a 
Iperiod  not  exceeding  five  years,  as  an  Inducement  to  their  location." 

That  the  trust  under  discussion  is  a  charity  does  not  admit  of  doubt,  but, 
In  order  to  entitle  it  to  exemption  from  taxation,  it  must  be  a  "purely  pub- 
3io  charity."  Without  undertaking  to  be  technically  accurate,  a  "purely 
public  charity"  may  be  defined  as  one  which  discharges,  in  whole  or  in  part, 
-a  duty  which  the  Commonwealth  owes  to  its  indigent  and  helpless  citizens. 
Undoubtedly  it  is  the  duty  of  the  State  to  educate  its  poor  children,  and 
thus  fit  them  for  discharging  the  duties  of  citizenship;  to  care  for  the  indi- 
gent insjkue,  its  helpless  orphans,  and  Its  poor  who  are  sick  and  afflicted ; 
-and,  therefore,  any  Institution  which,  serving  no  selfish  interest,  discharges, 
in  "Whole  or  in  part,  any  such  duty  is  a  "purely  public  charity."  Under 
thij»  head  would  come  schools  for  orphans,  the  property  of  the  organization 
known  as  Young  Men's  Christian  Associations,  etc.  But  It  is  not  within 
the  province,  nor  is  it  the  duty  of  the  State  to  teach  or  disseminate  religion 
as  such,  it  having  always  been  the  policy  of  our  government  to  leave  the 
propagation  of  religion  to  the  zeal  of  the  sects,  with  the  certain  confidence 
that  its  intei-est  is  best  subserved  in  their  hands. 

Our  forefathers  suffered  persecution  as  one  of  the  evils  flowing  from  the 
union  of  Church  and  State,  and  when  they  establishe<l  constitutional  gov- 
<ernment  on  this  continent  they  saw  to  It  that  they  were  forever  separated 
tay  affirmative  provision  in  the  fundamental  law  of  the  land.  By  section  6 
■of  our  present  Constitution  it  is  thus  declared:  "No  preference  shall  ever  be 
^iven  by  law  to  any  religious  sect,  society  or  denomination;  nor  to  any  par- 
ticular creed,  mode  of  worship  or  system  of  ecclesiastical  polity;  nor  shall 
«ny  person  bo  compelled  to  attend  any  place  of  worship,  to  contribute  to  the 
^erection  or  maintenance  of  any  such  place,  or  to  the  salary  or  support  of 
•any  minister  of  religion ;  nor  shall  any  man  be  compelled  to  send  his  child 
to  any  school  to  which  he  may  be  conscientiously  opposed;  and  the  civil 
rights,  privileges  or  oapaclties  of  no  person  shall  be  taken  away,  or  in  any- 
"Wise  diminished  or  enlarged,  on  account  of  his  belief  or  disbelief  of  any  re- 
ligious tenet,  dogma  or  teaching.  No  human  authority  shall,  in  any  oaee 
"Whatever,  control  or  interfere  with  the  rights  of  conscience."  And  this 
'was  incorporated  in  every  Constitution  adopted  by  this  State.  Section  169 
is  as  follows:  "No  portion  of  any  fund  or  tax  now  existing,  or  that  may 
hereafter  be  raised  or  levied  for  educational  purposes,  shall  be  appropriated 
to,  or  used  by,  or  in  aid  of,  any  church,  sectarian  or  denominational 
school." 
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It  does  not  require  iirofoiiDd  reflection  to  reach  the  conclusion  that,  what- 
eTer  deficit  there  Is  in  the  fiscal  budget  due  the  State  for  any  gWen  year  by 
reason  of  exemptions  of  property  which  would  otherwise  be  required  to  con- 
tribute to  the  oommon  weal,  is  uast  as  an  additional  burden  upon  the  other 
taxpayers;  and  it  results,  therefore,  that  every  exemption  is,  indirectly,  an 
additional  tax  upon  the  property  owners  not  enjoying  a  like  benefaction.  It 
would  follow,  therefore,  that  an  exemption  in  favor  of  property  devoted  to 
the  advancement  of  any  particular  religious  belief  is  indirectly,  at  lesst,  a 
tax  upon  all  the  other  property  owners  of  the  Commonwealth  to  snppoit 
that  belief.  Construing  sections  6,  189  and  170  of  the  Constitution  in  pari 
materia,  we  are  irresistibly  forced  to  the  conclusion  that  "places  actually 
used  for  religious  worship,  with  the  grounds  attached  thereto  and  used  and 
appurtenant  to  the  house  of  worship,  not  exceeding  one-half  acre  in  cities 
or  towns,  and  not  exceeding  two  acres  in  the  country;  *  *  ^  all  parson- 
ages or  residences  owned  by  any  religious  society,  and  occupied  as  a  home, 
and  for  no  other  purpose,  by  the  minister  of  any  religion,  with  not  exceed- 
ing one-half  acre  of  ground  in  towns  and  cities  and  two  acres  of  gronnd  in 
the  country  appurtenant  thereto;"  constitute  all  church  property  which  it 
is  the  purpose  of  that  instrument  to  relieve  from  the  burdens  of  taxation. 

If  such  property  as  the  trust  involved  herein  is  exempt  as  a  **pui^y  pub- 
lic charity,"  there  is  no  necessity  for  the  speciflo  exemption  in  section  170, 
for,  if  the  language  "purely  public  charity"  embraces  any  part  of  the  prop- 
erty of  a  sectarian  denomination,  it  embraces  it  all,  and  it  is,  therefore, 
entirely  useless  to  specify  the  exemption  of  a  house  of  worship  and  the 
parsonage,  if  all  church  property  is  exempt  under  the  general  expression 
** purely  public  charity."  We  conclude  that  the  trust  established  by  the 
will  of  Mrs.  Crawford  was  a  private  charity,  and,  consequently,  not  exempt 
from  taxation.  It  may  not  be  improper  for  us  to  say,  in  order  to  save 
further  litigation  when  the  case  returns  to  the  lower  court,  that,  in  so  far 
as  the  fund  was  invested  in  the  stocks  of  corporations,  which  had  paid  the 
taxes  required  by  law,  it  can  not  be  taxed  again  in  this  proceeding.  (Sec- 
tion 40S8  Kentucky  Statutes. )  And  the  right  to  subject  the  trust  to 
assessment  for  taxation  is  limited  to  five  years  next  proceeding  the  instita- 
tion  of  this  action.     (Commonwealth  v.  Kiite,  24  Ky.  Law  Rep  ,  2138.) 

For  the  reasons  indicated  the  judgment  is  reversed  for  proceedings  con- 
sistent herewith. 

Whole  court  sitting. 

Judge  Paynter  dissentiiig. 


FAULKNER  v.  TUCKER.  EX'OR,  &c. 

(Filed  December  6,  1904— Not  to  be  reported. ) 

1.  Wills— Construction— Disclaimer— A  father  by  his  will  devised  to  each 
of  his  children  certain  lands  for  life  with  remainder  to  their  children,  and 
provided  that  the  land  devised  should  be  valued  by  two  disinterested  honse- 
keepers,  and  such  valuation  should  be  the  value  each  child  should  account 
for  in  the  final  settlement  of  his  estate,  and  that  all  the  balance  of  bis  estate 
should  be  converted  into  money  and  distributed  among  his  devisees  after 
equalization  shall  have  taken  plaoe  in  the  value  of  the  land  devised.    Ona 
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of  hifl  danghters  filed  a  deed  of  disclaimer  of  the  will  in  the  office  of  the 
oounty  court  clerk  as  provided  by  Kentucky  Statutes,  section  9067,  and  then 
filed  suit  for  a  settlement  of  the  estate.  Held— That  under  the  will  such 
daughter  is  only  given  a  life  estate  in  the  land  devised  to  her,  and  at  her 
death  the  title  passes  to  her  children,  and  the  effect  of  her  disclaimer  is  to 
at  onoe  vest  the  title  thereto  in  her  children,  and  she  is  only  entitled  to  her 
share  of  the  surplus  estate  disposed  of  in  the  subsequent  clause  of  the  will. 
2.  Settlement  of  estates—Limitation  in  filing  suit — Necessary  allegationB 
— Under  Civil  Code,  sections  428  and  439,  devisees,  distributees  and  creditors 
of  the  decedent,  may  institute  suit  for  a  settlement  of  the  estate  without 
waiting  two  years  or  any  length  of  time  after  the  qualification  of  the  per- 
sonal representative.  Nor  id  it  necessary  in  order  to  maintain  such  action 
that  there  should  be  an  allegation  of  fraud  or  mismanagement  on  the  part 
of  the  personal  representative. 

W.  R   Mizell  and  Bobbins  &  Thomas  for  appellant. 

W.  J.  Webb  for  appellees. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Buinam. 

The  will  of  Tcung  Tucker  was  admitted  to  probate  in  the  Graves  County 
Court  on  the  19th  of  August,  1908.  After  making  provisions  for  his  wldow^ 
Martha  Caroline  Tucker,  he  provides  in  the  third  clause  of  his  will  as  fol- 
lows: 

"It  is  my  desire  that  my  children,  Martha  R.  Faulkner,  Thomas  H. 
Tucker,  Emaline  Prince,  and  the  children  of  my  deceased  daughter,  Ma- 
linda  Bullock,  shall  share  equally  in  my  estate.  Each  of  my  children  are 
Indebted  to  me,  and  it  is  my  desire  that  each  of  them  pay  or  settle  to  my 
executor  the  various  amounts  owing  by  them  to  me  in  the  payment  or  set- 
tlement by  them  of  what  is  due  me. 

'*4th.  I  will  and  bequeath  to  my  daughter,  Martha  E.  Faulkner,  the  place 
on  which   she  lives,  consisting  of  ninety  odd  acres,  to  have  and  to  hold  to^ 
her  during  her  natural   life,  at  her  death   to  x)Asg  In  fee  simple  to  her  chil- 
dren ;  this  to  include  the  children  of  any  of  her  children  that  may  then  be^ 
deceased.    Said  land  is  to  be  valued  after  my  death   by  the  selection  by  her 
and  my  executor  of  two  disinterested  persons,  each  of  them  to  select  one  of 
the  two,  and  the  valuation   thus  placed  by  them  on  said  land  shall  be  the 
Talne  she  is'to  account  for  in  the  final  settlement  of  the  estate.    If  the  two 
persons  thus  selected  shall  fail   to  agree  on  such  value,  then   they  are  to 
select  a  third  person'to  act  as  umpire,  and  thus  arrive  at  the  value  to  be 
placed  on  said  land." 

Similar  provisions  were  made  in  succeeding  clauses  of  the  will  for  the- 
other  children  of  testator.  In  'the  sixth  clause  testator  directs  that  all  the 
rest  of  his  property  of  every  kind,  character  and  description  be  converted  by 
bis  executor  into  money  and  equally  distributed  among  his  devisees  after- 
equalization  shall  have  taken  place  between  them  in  the  value  of  the  land 
devised  to  them  for  life,  with  remainder  to  their  children.  On  the  19th  day 
of  January,  1904,  the  appellant,  Martha  E.  Faulkner,  a  daughter  and  devisee 
of  the  deceased,  filed  her  deed  of  disclaimer  of  said  will  in  the  office  of  the 
oounty  court  clerk,  as  provided  by  section  9067  of  the  Kentucky  Statutes, 
which  reads  as  follows:  "A  devisee  may  disclaim  by  deed,  acknowledged  or 
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proved,  and  left  for  record  In  the  olerk'fi  ofHce  of  the  court  in  which  the 
probate  ia  made,  within  a  year  after  notice  of  probate.*' 

And  on  the  81  st  day  of  January  brought  this  action  in  the  Graces  Circuit 
Court  for  a  settlement  of  the  estate  of  her  deceased  father,  making  the 
executor  of  decedent,  hii  devisees  and  heirs  at  law,  parties,  in  which,  after 
setting  out  the  foregoing  facts,  she  alleged  that  there  were  no  creditors  of 
the  estate;  and  that  she  as  heir  at  law  of  testator  was  entitled  to  one-fourth 
interest  in  the  entire  estate  of  decedent,  after  provision  had  been  raadeaa 
directed  by  the  will  for  the  widow,  and  prayed  that  the  will  as  to  her  should 
be  held  for  naught,  and  an  inventory  of  his  estate  be  filed  for  a  settlement 
of  same,  and  for  the  payment  to  her  of  one  undivided  one-fourth  of  the  net 
estate.  A  general  demurrer  was  sustained  to  this  petition,  and  the  plaintiff 
has  appealed. 

The  contention  is  made  for  the  appellant  that  after  her  disclaimer  the 
property  devised  to  hnr  in  the  fourth  clause  of  the  will  of  testator,  and  also 
in  the  sixth  and  eighth  clauses,  passed  as  in  case  of  intestacy  under  section 
4843  of  the  Kentucky  Statutes,  which  reads  as  follows:  '* Unless  a  contrary 
intention  shall  appear  by  the  will,  such  real  or  personal  estate,  or  interest 
therein,  as  shall  be  comprised  in  any  devise  in  such  will  which  shall  fall  or 
be  void,  or  otherwise  incapable  of  taking  effect,  shall  not  be  included  in  the 
residuary  devise  contained  In  such  will,  but  shall  pass  as  in  the  case  of  intes- 
tacy." And  that  she  is  entitled  to  be  equalized  out  of  this  property  devised  to 
her  with  the  other  devisees  of  testator  as  required  by  section  1407  of  the 
Kentucky  Statutes. 

The  first  question  for  decision  upon  the  appeal  is  the  effpct  of  appellant's 
deed  of  disclaimer  oipon  the  property  devispd  in  the  fourth  clause  of  the  will 
to  her  for  life  and  at  her  death  to  her  children.  By  that  clause  the  appel- 
lant  is  only  given  a  life  estate  in  ninety  acres  of  land:  at  her  death  the  title 
passes  in  fee  to  her  children.  The  only  effect  of  her  deed  of  disclaimer  as  to 
the  property  devised  in  this  clause  of  the  will  is  to  at  once  vest  the  title 
thereto  In  the  remainder  men  therein  named  (  1  Pomeroy's  Equity  Juris- 
prudence, sections  4fi8,  517  and  667;  Trustees  Church  Home  v.  Morris,  flfi 
Ky.,  317);  and  as  by  the  subsequent  clauses  of  the  will  testator  has  disposed 
of  all  his  estate,  nothing  passed  as  in  case  of  intestacy.  Appellant  is  only 
entitled  to  her  share  of  the  surplus  estate  disposed  of  in  the  subsequent 
clause  of  the  will.  In  other  w^rds,  the  only  effect  of  her  disclaimer  is  to 
give  up  her  life  estate  in  the  ninety  acres  of  land. 

The  trial  court  erred  in  sustaining  the  demurrer  to  plaintiff's  petition  in 
so  far  as  it  sought  a  settlement  of  the  estate.  Under  sections  4S8  and  4i9  of 
the  Civil  Code  devisees,  distributees  and  creditors  of  a  deceased  person  may 
institute  suit  for  a  settlement  of  the  estate  without  waiting  two  years,  or 
any  length  of  time,  after  the  qualifloation  of  the  personal  representative. 

Nor  is  it  necessary  i&  order  to  maintain  such  an  action  that  there  should 
be  an  allegation  of  fraud  or  mismanagement  on  the  part  of  the  administn- 
tor     (Holland,  &c.  v.  Low's  Adm'r,  101  Ky.,  96.) 

For  this  reason,  therefore,  the  Judgment  dismissing  plaintiff's  petition  if 
reversed  and  cause  remanded  for  proceedings  not  inconsistent  with  tbif 
opinion. 
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HAGER,  AUDITOR    v.  KENTUCKY  CHILDREN'S   HOME    SOCIETY. 

(Filed  December  7,  1904.) 

A  number  of  people  of  this  State  have  oxgaoized  a  corporation  knd^n 
«8  the  "Kentucky  Children's  Home  Society."  It  has  no  capital.  It  can 
make  no  profit  to  its  officers  or  stockholders.  It  seeks  out  helpless  children, 
cares  for  them,  and  places  them  in  homes  selected  by  the  institution.  An 
act  was  passed  by  the  last  Kentucky  legislature  appropriating  $15,000  out 
of  the  State  treasury  per  annum  to  aid  in  this  work,  the  constitutionality 
of  which  act  is  called  in  question.    Held— 

1.  Appropriations— Taxation— Test— In  making  an  appropriation  of  money 
out  of  the  State  treasury  for  purely  charitable  purposes  it  must  be  meas- 
ured by  the  same  test  as  that  by  which  it  is  raised  by  taxation,  that  is,  if 
taxes  could  not  be  imposed  for  a  purpose,  money  already  in  the  treasury  can 
not  be  appropriated  to  that  purpose. 

2.  Indigent  persons — General  care— Legislative  discretion— While  the  care 
of  the  indigent  poor,  generally,  is  given  over  to  the  counties  and  cities  (Ken- 
tucky Statutes,  sections  8933,  3058.  3390  and  3490),  the  State  is  not  thereby 
precluded  from  exercising  some  part  of  the  same  power  in  some  other  proper 
way. 

8.  Constitution— Loaning  credit  of  the  State— The  provision  of  Constitu- 
tion, section  177,  that  ''the  S trite  can  not  loan  its  credit  to  any  person  or 
oorpoiation  for  any  purpose."  does  not  mean  that  the  State  can  not  buy  and 
pay  for  what  it  needs  to  enable  it  to  discharge  its  governmeiital  duties,  nor 
does  it  mean  that  the  State  can  not  employ  a  person  or  corporation  to  do  a 
lawful  act  which  it  has  the  right  to  haye  done  and  to  pay  for  it. 

4.  Public  approi3riation— Private  agency— The  vital  point  in  all  such  ap- 
propriations is  wh*»ther  the  appropriation  is  public,  and  if  it  is,  it  does 
not  matter  whether  the  agency  through  which  it  is  dispensed  is  public  or 
not,  the  appropriation  not  being  for  the  agency,  but  for  the  object  which  it 
serves.  It  may  well  and  wisely  be  left  to  the  legislature  to  say  how  it  will 
dispense  the  State's  charities. 

6.  Local  or  special  legislation— The  act  making  the  appropriation  is  not 
open  to  the  objection  that  it  is  local  or  special  legislation.  It  is  nn  act  for 
the  benefit  of  the  homeless  and  destitute  children  of  this  State  generally  It 
selects  one  agency  to  apply  the  money  so  appropriated,  which  from  the  na- 
ture of  the  case  calls  for  an  act  of  appropriation  applicable  to  It^alone. 

6.  Creating  an  indebtedness— Nor  does  this  appropriation  create  an  in- 
debtedness against  the  State.  It  may  be  discontinued,  reduced  or  changed 
at  the  pleasure  of  the  legislature,  which  could  not  be  done  if  it  were  a  debt. 
It  is  a  gratuity  just  as  the  present  provisions  for  the  support  of  the  insane 
and  idiots  are. 

7.  May  be  abused— The  fact  that  the  appropriation  may  be  abused  is  not  a 
matter  for  the  courts  to  inquire  into.  The  people  alone  can  control  that, 
as  they  have  reserved  to  themselves  that  power  over  their  representatives  in 
matters  of  legislation. 

K.  B.  Hays  and  Loraine  Mix  for  appellant. 

W.  S.  Pry  or  and  Hazelrigg,  Chenault  &  Hazelrigg  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  appeal  Involves  the  constitutionality  of  the  act  of  general  assembly 
approved  February  80,  1904,  appropriating  116,000  annually  to  the  Kentucky 
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Children*!  Home  Society,  a  private  corporation  organised  under  the  laws  of 
tbli  State  for  purely  charitable  purposes.  The  articles  of  incorporation  of 
the  society  show  that  it  is  oondiAsted  solely  to  seek  out  destitute  children 
and  provide  for  them  homes  where  they  will  be  under  the  supervision  of  the 
Institution  during  their  dependent  minority. 

The  constitutionality  of  the  act  is  assailed  on  several  grounds,  which  will 
be  taken  up  in  order.  That  the  care*  of  the  indigent  poor  is  a  purely  public 
charity  is  not  really  questioned  by  the  attorney  general.  Christ  commended 
it  as  a  public  privilege,  whilst  every  clviliised  people  upon  the  earth  now  re- 
gard it  as  a  public  duty.  That  great  evasive  question  propounded  in  the 
adjustment  of  the  first  social  relation  of  men,  **am  I  my  brother*s  keeper," 
is  answered  emphatically  in  the  affirmative  upon  the  couGcienoee  of  this  era 
of  civil izatiun  when  ST^^a^inS  of  the  destitute  and  helpless. 

In  this  State,  from  its  earliest  history,  it  has  been  treated  as  it  had  been 
in  Virginia  and  England  before  us,  as  a  public  charge,  imposed  as  a  matter 
of  rightful  exercise  of  governmental  power,  upon  the  State,  or  such  sab- 
divisions  of  it  as  legislation  might  provide.  It  was  borne  by  taxation,  in 
one  form  or  another,  applied  to  such  subjects  and  under  such  conditions  as 
addressed  themselves  to  the  law  making  branch  as  being  the  most  expedient 
Whatever  errors  may  have  been  committed  so  far  in  its  exercise,  it  is  doubted 
if  any  has  occurred  on  the  side  of  its  having  been  more  liberal  than  just. 
The  en  re  of  the  insane,  the  special  education  of  the  deaf  and  dumb,  the 
blind  and  of  the  feeble-minded,  are  particular  applications  of  this  general 
doctrine.  They  are  all  well  provided  for  by  the  statute  laws  of  this  State, 
and  have  been  for  many  years.  Separate  institutions,  especially  fitted  and 
officered  for  the  appropriate  service  in  each,  are  e6tal)1iRhed  and  maintained 
at  the  public  expense,  by  taxation  levied  upon  all  the  taxable  property  in 
the  State. 

The  cnre  of  the  indigent  poor,  generally,  Is  given  over  to  the  counties  (sec- 
tion dS)33,  Kentucky  Statutes)  and  cities  of  the  Commonwealth.  (Sections 
805S,  3290  and  9490.  Kentucky  Statutes.)  Instead  of  this  being  an  exclusive 
d«^legatlon  ty  the  StAte  of  this  governmental  function,  it  is  its  exercise  by 
the  State  in  the  limited  manner  Indicated  by  the  several  statutes,  by  the  use  of 
local  goverilinent  subdivisions.  Dut  the  State  Is  not  precluded  by  these 
several  provisions  from  exercising  some  part  of  the  same  power  in  some 
other  proper  w<iy.  It  would  scarcely  be  argued  that  because  legislation  had 
l)een  adopted  making  it  the  duty  of  the  counties  of  the  State  to  provide  for 
their  pauper  citizens,  that  the  State  itself  could  not  talie  on  any  part  of  that 
burden. 

Ihe  Constitution  provides  that  taxes  shall  be  levied  for  public  purposes 
only,  and  forbids  the  donation  or  loaning  by  the  State  of  its  credit  to  any 
individual  or  corporation,  (fcieotions  171-1 77.  Constitution.)  That  the  pur- 
pose of  the  appropriation  In  this  case  is  a  public  one  is  too  clear  in  onr 
opinion  to  require  more  extended  argument.  Obviously,  appropriations  of 
money  out  of  the  treasury  must  be  measured  by  the  same  test  as  that  by 
which  it  is  raised  by  taxation  and  put  Into  the  treasury.  If  taxes  could  not 
be  Imposed  for  a  purpose,  money  already  in  the  treasury  could  not  be  appro- 
priated  to  that  purpose.    The  purpose  being  a  public  one,  for  which  the 
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State  might  have  levied  a  tax  and  applied  it,  the  queetion  immediately  re- 
cura,  oao  the  State  apply  it  otherwise  than  through  its  own  officers? 

At  this  point  section  177  of  the  Conetitntlon  is  invoked  by  the  attorney 
general.  That  section  reads:  "The  credit  of  the  Commonwealth  shall  not 
be  given,  pledged  or  loaned  to  any  individual,  oomiuiny,  corporation  or 
asflociatlon,  municipality,  or  political  subdivision  of  the  State;  nor  ehall 
the  Commonwealth  become  an  owner  or  stockholder  in,  nor  make  donation 
to,  any  company,  association  or  corporation ;  nor  shall  the  Commonwealth 
construct  a  railroad  or  other  highway." 

There  was  a  time  when  the  State  was  allowed  to  subscribe,  and  did  sub- 
scribe, to  the  capital  stock  of  various  quasi  public  improvement  companies,, 
and  loaned  or  gave  its  credit  to  such.  It  was  to  prevent  a  repetition  of  that 
practice  by  the  State  that  the  section  was  enacted.  It  was  to  keep  the  StAte 
out  of  partnership  enterprises,  or  even  the  doing  solely  on  its  own  behalf,  of 
that  elass  of  public  works,  the  building  of  highways  and  railroads.  The 
State  can  not  now  loan  or  give  its  credit  to  any  person  or  corporation  for 
any  purpose,  public  or  otherwise.  But  this  does  not  mean  at  all  that  the 
State  can  not  buy  and  pay  for  what  it  needs  to  enable  it  to  discharge  its  gov- 
ernmental duties.  Nor  does  it  mean  that  the  State  can  not  employ  the  ser- 
vices of  a  person  or  corporation  to  do  a  lawful  act  which  it  has  the  right  ta 
have  done,  and  to  pay  for  it.  For  example,  the  State  may  provide  for  th& 
mobilization  of  the  militia  at  a  given  point.  It  may  hire  a  railroad  corpora- 
tion to  transport  them,  and  some  other  person  to  provision  them,  and  may 
pay  for  these  services.  This  is  in  no  sense  donating  or  lending  the  State's 
credit  to  the  railroad  company  or  to  the  caterer.  Yet  the  State  is  not  bound 
to  avail  itself  of  their  services,  but  it  may  do  it.  If  it  does,  the  tmnBaction 
in  nowise  involves  section  177  of  the  Constitution,  though  it  does  section 
171,  i.  e.,  the  purpose  for  which  the  State's  money  is  paid  out  must  be  a 
public  purpose;  that  is  the  only  inquiry,  other  than  that  has  the  legislature 
enacted  the  statute  allowing  the  thing  to  be  done. 

When  the  legislature  is  authorized  to  do  a  thing  generally,  and  no  particu- 
lar method  is  prescribed,  it  may  pursue  its  own  course  in  the  means  adapted 
to  the  accomplishment  of  the  purpose.  For  example,  it  is  admittedly  n  pub- 
lic purpose  for  the  State  to  support  at  the  public  expense  its  pauper  hinatica 
and  idiots.  It  might  have  kept  them  all  in  its  own  institutions.  It  might 
have  compelled  the  counties  to  keep  one  class,  as  it  did  for  a  while,  or  to 
keep  either  class,  or  both.  But  it  employs  its  own  institutions  in  the  care  of 
the  former,  and  hires  indixiduals  at  so  much  per  year  for  each  pauper  idiot 
kept  to  care  for  the  latter. 

Cooley  in  his  work  on  Taxation,  2d  edition,  page  1S6.  lays  it  down  that  the 
State,  in  its  care  for  such  dependent  objects,  might  not  only  do  it  by  an  es- 
tablishment of  its  own  institutions  for  the  purpose.  *'But,"  he  says,  '*pri- 
vate  institutions  might  undoubtedly  be  aided  with  public  funds,  in  consid- 
eration of  services  to  be  rendered  to  the  public,  and  expenses  to  be  incurred 
by  them  in  assisting  and  relieving  the  same  necessitous  and  dependent 
classea" 

In  1809  a  terrific  cyclone  struck  the  city  of  New  Richmond,  Wis.,  devas- 
tating its  homes  and  business  houses,  killing  outright  a  great  many  people^ 
terioasly  injuring  a  great  many  others,  killing  large  numbers  of  animals,,* 
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nnd  cansinK  widespread  disaster,  want  and  distress.  The  oonditions  were 
sucli  that  but  for  immediate  relief  beyond  the  redac^d  powers  of  the  city 
and  its  inhabitants  to  meet  disease  and  pestilence  in  addition  to  the  other 
woes  occasioned  by  the  storm,  would  in  every  probability  have  followed. 
The  city  incurred  a  heavy  debt  to  meet  the  critical  einergency,  one,  in  view 
■of  the  severe  visitation  upon  it,  it  could  ill  afford  to  bear  alone.  The  State 
legislature  voted  an  appropriation  to  defray  and  thus  carry  in  part  this  bur- 
tlen.  Its  payment  was  resisted  on  the  ground  that  the  State  had  not  the 
right  to  tax  all  its  Inhabitants  for  the  benefit  of  those  of  New  KichmoDd 
alone.  The  Supreme  Court  of  Wisconsin  upheld  the  appropriation  (State  uf 
Wipconsln.  ex  rel,  City  of  New  Kichmond  v.  Davidson,  58  L.  R.  A.,  739)  on 
the  ground  that  It  was  for  a  public  purpose.  The  court  said:  ''The  State  at 
large  was  concerned  in  the  objeots  of  the  appropriation  in  question,  and 
that,  if  the  legislature  had  been  in  session  June  12,  1899,  it  might  legiti- 
mately have  appropriated  the  amount  mentioned  for  the  object  in  question. 
This  being  so,  it  follows  that  the  legislature  had  the  power  to  pass  the  act 
In  question  to  reimburse  the  city  for  such  expenditures." 

The  court  admitted  that  unless  the  purpose  was  a  public  one  there  was 
no  power  under  the  Constitution  to  appropriate  the  State's  money  to  do  it, 
no  mattor  how  laudable  it  may  have  been.  The  legislature  of  Missouri  ap- 
propriated $50,000  to  the  St.  Louis  Insane  Asylum,  an  institution  owned 
and  conducted  by  the  city  of  St.  Louis  alone,  the  appropriation  being  *'for 
the  support  of  the  indigent  insane  in  the  Insane  asylum  in  tb«  city  of  St. 
Louis,  who  belong  to  the  State  outFide  of  the  city  of  St.  Louis. 

The  payment  of  the  appropriation  was  resisted  on  the  grounds  that  it  was 
not  for  a  public  purpose;  that  the  State  had  otherwise  provided  for  the  care 
of  its  Indigent  insane;  that  the  C«.nstitution  of  Missouri  expressly  prohib- 
ited such  appropriations  in  the  follmving  provision:  "The  general  assembly 
shall  have  no  power  to  make  any  grant,  or  to  authorize  the  making  of  any 
grant,  of  public  money  or  thing  of  value  to  any  individual,  association  of 
individuals,  municipal  or  other  corporation  whatever.'* 

The  Supreme  Court  of  Missouri  upheld  the  appropriation.  (The  State,  ex- 
rel,  City  of  St.  Louis  v.  Seilwrt,  State  Audlt<ir,  123  Mo.,  494.)  The  court 
reasoned  thus,  in  part:  "The  insane  of  the  State  being  proper  objects  of 
charity,  some  of  the  insane  of  the  State  outside  of  the  city  of  St.  Louis 
being  supported  by  the  St.  Louis  lns:ine  Asylum,  the  Constitution  author- 
izing an  appropriation  for  their  support,  unless  prohibited  expressly  or  by 
reasonable  Implication,  the  question  is,  whether  there  is  such  prohibition. 

"The  words  of  the  Constitution  do  not  contain  a  prohibition.'*  (The  lan- 
guage of  the  provision  first  quoted  Is  then  set  out. ) 

The  court,  continuing  :  "The  appropriation  is  for  the  'indigent  insane  of 
the  State  outside  the  city  of  St.  Louis.'  and  not  for  the  institution.  There 
is  no  prohibition  here  unless  the  State  has  no  power  to  dispense  its  publio 
charity  through  the  agency  of  a  private  institution. 

"There  is  no  constitutional  inhibition  against  it  doing  so.    *    ^    *    But  a 
private  corporation  or  individual  may  be  the  recipient  of  the  funds  of  taxa- 
tion,   provided  that   the  use  be  a  public  one.    We  oan  see  no  reason  why 
the  insane  of  the  State,"  concludes  the  eonrt,  "not  belonging  to  the  city  of 
'Qt,  Louis,  who  are  found  in  the  city,  may  not  be  cared  for  and  supported  in 
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its  insane  asylum  at  thti  public  expense,  if  it  can  be  as  well  and  economically 
done." 

In  the  case  of  the  Shepherd's  Fold  of  the  Protestant  Church  in  New  York 
V.  The  Mayor,  96  N.  Y.,  187,  the  object  of  the  corporation  was  to  receive, 
adopt,  keep,  support  and  educate  orphan  or  friendless  children,  and  the- 
commissioners  of  charities  and  corrections  were  authorized  to  transfer 
eligible  orphans  and  friendless  children  to  it;  in  consideration  of  the  cor- 
poration taking  care  of  these  children  an  appropriation  of  |5,0LO  annually 
was  made  for  the  benefit  of  the  corporation.  A  provision  of  the  Constitution 
of  the  State  prohibited  the  giving  or  loaning  of  the  money  of  the  State  to,  or  in 
aid  of,  any  association  or  private  undertaking,  and  also  prohibited  the  coun- 
ties and  cities  *'from  giving  their  money  in  aid  of  any  indixidual,  associatiofa 
or  corporation  for  the  support  of  their  poor.*'  The  court  held  that  * 'caring 
for  the  poor  of  the  city  through  the  instrumentality  of  private  corporations. 
was  not  prohibited,  and  the  legislature  had  power  to  authorize  the  city  to 
provide  for  the  burden  i^sumed  by  plaintiff  and  cast  iipon  it  by  the  act  of 
1868,  by  payment  of  a  gross  sum. " 

The  fact  that  the  corporation  might  also  receive  subjects  for  which  the- 
city  would  in  no  event  be  liable  was  held  not  to  be  material,  as  the  city 
was  only  paying  for  what  it  got. 

In  Norman,  Auditor  v.  The  Kentucky  Board  of  Managers,  OS  Ky.,  537, 
this  court  construed  the  two  sections  of  the  Constitution  now  involved,, 
sections  171  and  177.  In  that  case  an  appropriation  had  been  made  by  the^ 
legislature  to  the  appellee  board,  a  corporation,  to  enable  it  to  make  an  ex- 
hibit of  the  resources  of  our  State  at  the  World's  Columbian  Exposition  at 
Chicago.  The  court  held  the  purpose  to  be  a  public  one,  and  that  the  appro- 
priation was  not  a  loaning  of  the  credit  of  the  State.  It  was  said:  **Th& 
commissioners  selected  to  expend  the  money  are  merely  the  State's  agents 
to  do  so,  and  provide  the  exhibit  for  the  benefit  of  its  people.  The  legisla- 
ture had  the  power  to  provide  the  means  for  such  a  purpose." 

A  similar  constructiou  of  almost  identical  constitutional  provisions  was 
had  in  Daggett  v.  Colgan,  02  Cal.,  63,  and  in  City  of  Minneapolis  v.  Jan- 
ney,  00  N.  W.,  813,  86  Minn.,  Ill,  both  citing  and  following  Norman  v. 
Board,  supra. 

In  House  of  Reform  v.  Lexington,  112  Ky.,  171,  there  was  involved  the 
power  of  a  city  of  the  second  cla&s  to  appropriate  |5,00U  to  the  houses  of  re- 
form. State  penal  institutions  for  the  correction  of  incorrigible  youth.  It 
was  held  that  the  legislature  had  conferred  upon  the  municipality  the  power 
to  provide  itself  with  houses  of  reform,  for  the  keeping  of  its  juvenile  crim- 
inals, and  that  having  the  power  to  ilo  that  it  might  do  less  by  procuring 
the  State  to  looate  its  reform  hou^s  so  that  the  city  .could  avail  its'elf  of  the 
pei  a  lar  advantages  afforded  by  their  proximity  for  curing  for  the  former's 
youthful  criminals,  the  city  pjiying  what  was  deemed  a  proper  equivalent 
for  that  service.  Section  179  of  the  Constitution  makes  the  same  restric- 
tions against  a  municipality's  donating  its  money,  or  loaning  its  credit,  that, 
section  177  does  concerning  the  State.  In  considering  whether  that  was  a 
loaning  of  its  credit,  or  donation  of  its  property,  the  court  said:  "To  hold 
that  a  branch  of  government,  such  as  a  county  or  city,  could  not  exercise  a 
governmental  function  required  of  it  by  the  law,  by  employing  the  service^ 
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to  be  done,  each  as  the  care  of  smallpox  patients  in  a  boepital  owned  \ty  a 
oorporalion  other  than  the  oity,  or  that  it  might  not  bnj  a  supply  of  water 
for  the  pablic  use  from  a  corporation  without  the  city  haying  the  means  of 
fornlshing  it  to  the  city,  would  be  to  place  a  narrow  and  restricted  con- 
struction upon  the  section,  not  warranted  by  the  evils  existing  at  the  time 
of  its  adoption,  and  which  were  manifestly  sought  to  be  cured  by  the  Con- 
mention,  as  well  as  to  materially  hamper  municipal  subdivisions  of  State  is 
the  exercise  of  necessary  powers  and  discretion  in  government.*' 

These  authorities  clearly  settle  that  the  vital  point  in  all  such  appropria- 
tions is  whether  the  purpose  is  public;  and  that  if  it  le,  it  does  not  matter 
whether  the  agency,  through  which  it  is  dispensed,  is  public  or  is  not;  that 
the  appropriation  Is  not  made  for  the  agency,  but  for  the  object  which  It 
server;  the  test  is  in  the  end,  not  in  the  means.  The  limitation  put  upon 
the  iStnte  government  by  the  people  is  as  to  what  things  it  may  collect  taxes 
from  them  for,  to  which  it  may  apply  their  property  through  taxation;  not 
upon  the  means  by  which  or  through  which  it  wiUdo  it.  It  may  well  and 
wisely  be  left  to  the  legislature  to  say  how  it  will  dispense  the  i^tate's  char- 
ities. Varying  conditions,  improved  methods  of  treatment,  changing  cir- 
cumstances affecting  the  ability  of  the  people  to  provide  for  such  charges, 
all  bear  upon  the  legislative  discretion,  and  doubtless  find  a  proper  applies- 
tiou  in  the  measures  finally  adopted  by  that  body.  Yet  back  of  all  that 
must  exist  the  power  to  do  the  thing  in  question,  thp  power  to  make  the 
provision.  It  is  this  power  alone  that  the  courts  can  deal  with,  and  then 
only  to  the  extent  of  determining  whether  it  exists.  Whether  it  is  exercised, 
and  how  exercised,  are  manifestly  matters  of  exclnslTe  legislative  discretion 

What  is  this  Kentucky  Children's  Home  Society?  A  nimilier  of  people  in 
this  State  have  organized  a  corporation  of  that  name.  It  has  no  capital.  It 
can  make  no  profit  to  its  stockholders  or  officers,  and  can  declare  no  divi- 
dends. It  has  been  already  stated  that  it  seeks  out  helpless,  homeless  chil- 
dren, crires  for  them  and  places  them  in  homes  selected  by  the  institution, 
and  whiTd  th*^  little  ones  may  be  adopted  into  suitable  families.  The  last 
feature  is  the  doniinnnt  and  peculiar  one  of  the  society.  There  are  many 
foundling  asylums  where  dependent  orphans  of  a  limited  class  are  cared  for 
and  educated  for  lives  of  usefulness  by  those  peculiarly  interested  in  tliera. 
The  poor  houses  of  the  State  afford  some  sort  of  refuge  to  the  utterly  desti- 
tute, where  the  indigent,  improvident  and  frequently  worthless  are  kept. 
Children  ivared  amid  such  conditions  of  inertness  and  squalor  have  a  poor 
chance  indeed  in  life.  This  society  has  conceived  a  plan  for  taking  these 
children  who  have  this  or  no  other  chance,  who  have  no  claims  upon  other 
institutions  maintained  liy  certain  voluntary  organizations,  such  as  lodges 
and  churches,  and  to  put  them  into  homes  that  have  no  children.  The 
world  hus  had  recently  a  most  striking  example  of  the  pro*)able  influence  of 
a  home  life  upon  a  child  taken  from  a  public  almshouse,  in  Stanley,  who 
gave  the  better  part  of  a  continent  to  the  world,  and  what  is  more,  brought 
the  possibilities  of  the  world  to  a  continent.  How  much  of  it  he  owed  to 
the  influences  of  the  adopted  home  where  his  attainments  were  gained,  and 
where  his  character  was  certainly  very  largely  influenced,  If  not  formed,  it 
may  be  Impossible  to  say. 
Judge  Brewer,  when  a  member  of  the  Kansas  Supreme  Court,  in  passing 
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upon  an  application  for  a  writ  of  habeas  corpus  (In  re  Ballen,  Petitioner,  98 
Kan.,  781),  where  It  was  sought  to  take  a  yonng  orphan  girl  from  a  char- 
itable Ini^titution  and  to  give  her  to  her  grandparent,  in  an  opinion  replete 
with  wisdom  and  goodness,  had  this  to  say:  "Two  principal  reasons  control 
in  my  mind :  First,  her  life  here  would  he  a  life  in  an  institution;  there,  a 
life  in  a  home.  I  need  not  stop  to  recount  the  numberless  blessings  which 
home  gives  to  a  child,  especially  a  female  child.  The  common  judgment  of 
all  voices  the  truth,  that  the  best  development  of  a  young  life  is  within  the 
sacred  precincts  of  a  home.  No  institution,  however  cultured  and  refined 
Iks  Instructors,  howevei  pure  its  life,  however  faithful  and  devoted  all  its 
offlcers  and  teachers  to  the  care,  nurture  and  education  of  the  many  chil- 
dren within  its  walls,  will  give  that  sweet,  gentle  and  attractive  develop- 
ment to  n  young  girl  .that  comes  from  the  personal  and  affectionate  training 
of  a  home.  There  is  something  of  the  Fame  difftr -nee  as  between  hotel  life 
and  a  home  life.  J  here  la  more  publicity  to  the  one;  more  privacy  to  the 
other.  There  is  something  officinl,  as  it  were,  In  one,  and  personal  in  the 
other." 

There  can  be  no  doubt  that  foundling  institutions  may  he,  and  generally 
are,  large  blessings.  But  the  belief  voiced  by  the  eminent  judge  quoted 
from,  in  the  advantages  of  home  life  as  a  beneficial  influence  in  the  forma- 
tion of  the  most  us(>ful  and  independent  characters,  may  have  had  a  place  in 
the  legislative  mind.  To  accomplish  such  work  persons  whose  hearts  are 
in  for  simple  charity's  sake,  not  for  ihe  salary  of  a  public  office,  are  the  best 
suited  for  It.  May'iiot  the  legislature  avail  Itself  of  the  offer  and  services 
of  such  persons  in  doing  what  it  unquestionably  has  the  right  to  do  by  State 
officers,  to  care  for  the  helpless  and  destitute  children  of  the  State?  But  it  is 
argned  that  as  the  State  does  not  appoint  these  officers,  and  can  not  remove 
them  for  misfeasance  or  molfeasance,  and  can  ni)t,  therefurv*,  control  the  ap- 
plication of  the  money  appropriated,  it  amounts  after  all  to  thv  giving  of  that 
much  money  to  the  society.  Without  admitting  the  premise  assumed,  we  turn 
to  the  investigation  of  the  question  whether  the  State  has  made  such  an  un- 
conditional appropriation.  The  proviso  attached  to  the  appropriation  reads 
as  follows:  Provided,  No  part  of  said  appropriations  shall  be  paid  until  there 
has  been  executed  on  the  part  of  said  society  a  bond  to  the  Commonwealth 
of  Kentucky,  with  good  and  sufficient  security,  stipulating  and  providing 
that  all  of  said  sums  of  money  so  appropriated  shall  be  applied  to  the  pur- 
poses of  the  charter  of  said  society,  that  is,  to  the  care,  support  and  main- 
tenance of  homeless  and  destitute  children  in  this  Commonwealth,  and  pro* 
Tiding  homes  for  same,  and  a  failure  to  do  so  to  be  a  forfeiture  thereof. 
Said  bond  to  be  approved  by  the  auditor  of  public  accounts,  and  kept  as  a 
record  in  his  office.  If  any  part  of  said  appropriation  be  not  so  applied,  then 
all  of  such  part  thereof  ns  may  be  unexpended  shall  be  returned  to  and  cov- 
ert into  the  State  treasury.  Said  society  shall,  by  its  proper  officers,  make 
an  annual  verified  statement  and  settlement  with  the  auditor  of  imbllc  ac- 
counts, showing  When,  where  and  how  said  funds  or  appropriations  have 
been  applied  and  disbursed." 

From  the  foregoing  it  is  seen  that  the  State  has  taken  the  precaution  to 
Insure  that  every  dollar  of  its  appropriation  is  expended  directly  for  the 
benefit  of  homeless  and  destitute  children  of  this  Commonwealth.    The  re- 
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quiring  of  the  report  under  oath  of  the  ofBoials  of  the  home  to  the  audllor 
of  public  accounts  reserres  to  the  State  the  power  of  enforcing  the  proper 
application  of  its  appropriation,  the  power  of  visitation,  a  power  which  in 
this  country  is  by  the  government  itself,  through  the  medium  of  courts  of 
Justice.    (2  Kent,  240. ) 

The  language  of  the  act  also  disposes  of  the  argument  that  the  money  of 
the  State  will  Ix:  applied  to  objects  of  charity  having  no  direct  claim  upon 
the  Stale,  a  fear  born  of  a  statement  in  appellee^  charter  to  this  effect: 
"This  corporation  luay  adopt  by-laws  not  inconsistent  with  the  la^s  of 
Kentucky  and  these  articles  of  incorporation,  and  in  harmony  with  tb» 
Constitution  and  by  laws  of  the  Children's  Home  Society  (National).'* 

We  read  this  provision  to  mean  that  the  general  Hcope  and  plan  of  opera- 
tion by  appellee  within  its  chosen  field,  Kentucky,  is  .to  be  formulated  after 
a  plan  for  placing  homeless  children  in  childless  homes  in  use  in  a  National 
Children's  Home  Society,  not  that  the  children  of  the  National  Home  So- 
oiety  can  have  any  part  of  Kentucky's  provision  for  her  own  destitute  chil- 
dren. The  very  language  of  the  act  precludes  the  imagined  danger,  becaufe 
It  says  the  by- laws  must  not  be  in  conOict  with  the  laws  of  Kentucky.  This 
act  restricts  the  appropriation  made  by  it  to  the  use  of  Kentucky  childreB, 
and  compels  all  money  not  so  used  to  be  covered  into  the  State  trvasniy. 
Besides,  section  SSlc,  Kentucky  Statutes,  makes  it  unlawful  for  any  persoa 
to  bring  into  this  Commonwealth  destitute  children,  except  they  be  bis  own 
or  nearly  related  to  him,  and  with  the  intention  of  taking  them  into  bis- 
own  family. 

The  act  is  not  open  to  the  objection  that  it  Is  local  or  special  legislation, 
prohibited  by  the  Constitution.  (Section  59. )  It  is  an  act  for  the  benefit  of 
the  homeless  destitute  children  of  this  Commonwealth  generally.  U  selMts 
one  agency  to  apply  the  money  so  appropriated,  which,  from  the  nature  of 
the  case,  caDs  Tor  an  act  of  appropriation  applicable  to  it  alone.  Tbisift 
allowed  by  subsection  29  of  section  59,  Constitution.  All  appropriations 
must  he  made  by  the  legislature.  (Sections  230  and  68,  Cunstitation.) 
Therefore,  an  act  of  this  character  was  the  appropriate  method  of  making 
this  appropriation. 

Nor  does  this  appropriation  create  an  indebtedness  against  the  Common- 
wealth. It  may  be  discontinued,  reduced  or  changed  at  the  pleasure  of  the 
legislature,  which  could  not  be  done  if  it  were  a  debt.  It  is  a  gratuity,  jast 
ns  the  presf^nt  provisions  for  the  support  of  the  inssine  and  idiots  is,  which 
may  be  altered  both  as  to  the  amount  and  manner  of  application  at  the 
pleasure  of  the  law  making  body.  We  find  nothing  in  the  act  violaiivv  of 
the  Const itution.  Its  subject  is  one  wholly  within  the  sound  discretion  of 
the  legislature;  that  its  exercise  may  be  abused  is  true  of  this  act,  as  well 
as  of  many  other  matters  committed  by  the  Constitution  to  that  branch  of 
government.  But  even  its  abuse  is  not  a  matter  for  the  courts  to  ioqoire 
into.  The  people  alone  can  control  that.  They  have  reserved  to  tbeuiselTes 
that  power  over  their  representatives  in  matters  of  legislation. 

The  judgment  of  the  circuit  court  having  been   in  conformity  to  thet^ 
vievvb.  it  is  atflmied. 
The  whole  court  sitting. 
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JENKINS,  &o.  V.  BERRY.  JUDGE,  &o. 
(Filed  December  17,  1904.) 

By  the  will  of  Elixabeth  Speers  a  hospital  was  erected  in  the  city  of  Day- 
ton, Campbell  county,  by  trustees  named  in  the  will,  which  provides  that 
said  hospital  '*be  erected,  maiutfiined  and  conducted  in  such  manner  and 
upon  such  plan  as  in  their  jud|;(iuent  would  do  the  greatest  Rood,"  and 
further  provides  that  said  trustees  shall  annually  report  all  their  acts  add 
doings  to  the  highest  oourt  in  Campbell  county  having  original  equitable- 
jurisdiction,  and  all  vacanci»>8  in  said  trustees  shall  be  filled  by  said  court, 
and  said  oourt  shall  require  from  said  trustees  proper  bonds  for  the  perform- 
ance of  their  duties.  The  trustees  now  in  charge  thereof  were  appointed  by 
the  Campbell  Circuit  Court,  which  is  the  highest  court  having  originals 
equitable  jurisdiction  in  Campbell  coanty,  but  said  court  is  nowhere  in 
terms  empowered  by  the  will  to  remove  the  trustees.    Held — 

Jurisdiction  of  judge  of  Campbell  Circuit  Court— Power  to  act  on  his- 
own  motion— Though  the  will  of  Elizal)eth  Speers  conferred  on  the  judge 
of  the  Campbell  Circuit  Court  no  jurisdiction  to  supervise  or  control  the- 
trnstees  in  the  general  conduct  of  the  trust  confided  to  them,  or  to  remove 
them,  he  has,  independent  of  the  will,  the  jurisdiction  to  prevent  misappro- 
priation of  the  trust  fund,  or  to  correct  any  abuse  in  its  management  by 
the  trustees,  provided  such  jurisdiction  is  invoked  by  some  one  having  the 
right  to  institute  an  action  or  proceeding  for  that  purpose.  But  he  had  no 
jurisdiction  of  his  own  motion  to  take  such  action,  and  in  the  absence  of 
an  action  or  proceeding  instituted  in  said  court  against  the  trustees  the 
several  orders  and  rules  made  and  issued  by  him  against  the  trustees  are 
void. 

John  T.  Hodge  and  Otto  Wolfe  for  appellants. 

Harvey  Myers  and  C.  L.  Raison  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

By  their  petition  filed  in  this  court  the  plnintifTs,  J.  O.  Jenkins,  John  L. 
Phythian  and  W.  E.  Snnour.  trustees  of  the  Speers  Hospital,  situated  in 
the  city  of  Dayton,  Campbell  county,  Kentucky,  ask  a  writ  of  prohibition 
againnt  the  defendants,  A.  S.  Berry,  judge  of  the  Campbell  Circuit  Court, 
and  C.  L.  Raison,  Jr.,  amicus  curia  of  the  Campbell  Circuit  Court,  pre- 
venting them  from  inti»rfering  with  the  plaintiffs'  control  of  the  Speers 
Ho.(ipital,  and  from  attempting  to  remove  them  as  such  trustees. 

It  appears  from  the  statements  of  the  petition  that  Elizabeth  Speers,  then 
a  resident  of  Campbell  county,  died  testate,  leaving  a  large  estate,  which 
after  the  pjiyment  of  certain  specific  legacies  named  in  her  will,  she  by  that 
instrument  de^-ised  to  three  trustees,  B.  K.  Rackford,  C.  B.  Schoolfleld  and 
W.  G.  Pickering,  in  trust  for  the  "establishment  and  maintenance"  of  the 
hospital  in  question.  So  much  of  the  will  as  relates  to  the  trust  is  contained 
In  the  19th  clause  thereof,  which  is  as  follows:  "It  is  my  will  that  my  said 
executors,  after  the  payment  of  my  debts  and  after  the  payment  of  those 
specific  legacies  which  are  in  no  way  contingent,  and  after  provision  for  all 
continent  legacies,  and  the  support  and  education  of  the  said  Bina  Elizabeth 
gpeers  Makibben,  as  hereinbefore  set  out,  and  the  payment  of  all  costs  and 
expenses  incident  to  the  settlement  of  my  estate,  convey  and  transfer  tho 

vol.  26—72 
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eotire  balance  of  my  estate,  r«al  and  personal  and  mixed,  of  every  kind 
wlierever  Rituated,  to  Dr.  B.  K.  Rackford,  Dr.  C.  B.  Schoolfield  and  Wm. 
G.  Pickering,  as  trustees  in  trust  for  the  establishment  and  nraintenance  of 
a  hospital  in  the  city  of  Dayton,  in  Campbell  county,  Kentucky.  The  said 
hoppltal  to  be  erected,  maintained  and  conducted  In  such  manner  and  upon 
such  plan  ae  in  their  judf^ment  would  do  the  greatest  good.  Said  truet^^es 
shall  annually  report  all  their  acts  and  doings  to  the  highest  court  in  nid 
county  having  original  equitable  Juriediction,  and  all  vacancies  in  said  trus- 
tees shall  be  filed  by  said  oourt.  Said  court  shall  require  from  said  trustees 
proper  bonds  for  the  performance  of  their  duties,  and  it  may  allow  them 
•annually  out  of  the  trust  fun  Js  a  Just  and  fair  compensation  for  theli  labor. 
Jif  any  legacy  should  lapse,  or  If  there  should  remain  in  any  fund  t<et  apart 
Tor  any  purpose  in  money  after  the  execution  of  said  purpose,  then  all  such 
moneys  and  all  moneys  or  property  which  from  any  cause  may  at  any  time 
be  in  or  come  to  the  hands  of  my  said  executors  after  carrying  out  the  pro- 
vigions  of  this  will  other  than  said  provisions  as  to  said  hospital,  shall  be 
paid  over  to  said  trustees,  and  ehall  become  a  part  of  said  hospital  trufc 
fund." 

It  appears  from  the  record  that  the  trustees  named  in  the  will,  and  others 
that  succeeded  them,  resigned,  and  finally  the  appointment  fell  upon  the 
plain  tiff !«,  wh  J  are  now  the  duly  qualified  and  acting  trustees  of  the  will  of 
Elizabeth  gpeers,  and  as  such  In  full  control  of  the  hospital  and  trust  fand. 
It  further  appears  that  the  former  trustees  made  annual  reports  to  the 
Campbell  Circuit  Court  of  their  management  of  the  Speers  Hospital,  in. 
•eluding  a  statement  of  its  financial  condition,  and  that  the  present  trustees 
have  done  likewise,  except  that  no  report  was  made  by  them  for  the  present 
year,  until  November  19,  1904.  It  also  appears  that  the  defendant,  A.  S. 
Berry,  judge  of  the  Campbell  Circuit  Court,  in  an  Interview  with  John  E. 
Waterhouse,  the  secretary  of  plaintiffs,  made  complaint  of  their  report  for 
the  previous  year,  which  had  been  filed  in  the  Campbell  Circuit  Court  sev- 
eral months  theretofore  and  before  he  became  judge  of  that  court,  and 
directed  the  secretary  to  withdraw  the  report  and  make  it  conform  to  certain 
suggestions  then  made  by  him.  This  direction  was  followed  by  the  secre- 
tary, and  the  report  placed  in  the  hands  of  an  expert  accountant,  with  in- 
structions to  ma^e  full  investigation  of  the  accounts  of  the  trustees  and  of 
their  management  of  the  affairs  of  the  Speers  Hospital.  Before  the  work 
of  the  accountant  was  completed,  and  as  shown  by  his  adflfiavit  before  it 
could  be  completed,  the  defendant,  Berry,  as  judge  of  the  Campbell  Circuit 
Court,  upon  his  own  motion,  on  the  9th  day  of  November,  1904,  made  orders 
awarding  rules  against  the  plaintiffs  and  their  secretary  respectively,  return- 
able November  12,  requiiing  the  former  to  show  cause  why  they,  as  trustees 
of  the  Speers  Hospital,  had  not  furnished  a  satisfactory  report  of  the  busi- 
ness and  condition  of  the  hoepltal,  and  the  latter  to  return  the  last  report 
of  the  trustees  which  he  had  withdrawn  by  the  direction  of  the  defendant. 
Berry,  as  judge.  The  rules  were  duly  issued  and  served  upon  the  parties. 
The  secretary  filed  response,  accompanied  by  the  report  demanded  of  him, 
«:cplaining  in  the  response  the  delay  in  filing  the  report.  Thereupon  the 
rule  against  the  secretary  was  dismissed,  and  the  report  referred  to  the  de- 
fendant,  C.  L.  Baison,  Jr.,  as  amicus  curia  of  the  court,  to  which  and  the 
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^rder  awardlDg  the  rule  against  him,  the  secretary,  John  E.  Waterhonse, 
excepted. 

In  obedience  to  the  rule  against  them  the  trustees  appeared  in  the.oourt  of 
*the  defendant,  Berry,  judge,  and  entered  motion,  supported  by  the  neoes^ary 
-affidavit,  to  require  him  to  vacate  the  bench  in-order  that  a  special  judge 
might  hear  the  defense  to  the  rule,  which  motion  was  overruled,  and  an  ez- 
-twption  taken  thereto.  Thereupon  the  trustees  demurred  to  the  jurisdiction 
•^f  the  court,  and  upon  the  further  ground  that  the  issue  of  the  rules  was 
without  authority  of  law,  and  the  orders  therefor  void,  because  there  was 
no  action  or  proceeding  against  them  then,  or  at  any  time  pending  in  the 
"Campbell  Circuit  Court,  and  no  application  for  the  rules  had  l^een  made  by 
-any  one  having  an  interest  in  the  trust  estate  or  a  right  to  ask  such  rules. 

x'he  argument  upon  the  demurrer  to  the  rule  against  plf^intiffs  was  set  for 
hearing  November  21.  On  the  14th  day. of  November  the  defendant.  Berry, 
•as  judge  of  the  Campbell  Circuit  Court,  upon  his  own  motion,  made  another 
-order  awarding  a  second  rule  against  the  plnintiiTs,  returnable  November 
21,  whereby  they  were  required  to  show  cause  why  they  had  not  made  and 
^led  their  annual  report  as  trustees  of  Speers  Hospital  for  the  year  begin- 
ning July  31, 1903,  and  ending  August  31, 1904.  l^hls  rule  was  likewise  served 
vpon  them. 

On  November  19,  1904,  plaintiffs  filed  what  purported  to  be  a  complete  re- 
l)ort  of  their  doings  as  trustees  of  the  Speers  Hospital  from  August  31,  1903, 
%o  August  31,  1904,  which  report  purported  to  contain  a  full  showing  of  all 
moneys  received  and  disbursed  by  them,  and  also  a  comparative  financial 
-statement  of  the  condition  of  the  hospital  from  its  foundation,  prepared  by 
t)ne  Guy  Kenneday,  a  skilled  accountant,  whom  they  had  employed  for  the 
purpose  of  making  a  thorough  examination  of  all  the  afiairs  of  the  institu- 
tion. Plaintiffs  also  filed  with  their  report  a  response  to  the  rule  of  Novem- 
ber 14,  wherein  was  set  forth  the 'same  grounds  of  objection  and  resistance 
to  the  rule  that  were  presented  by  their  demurrer  to  the  former  rules.  The 
response  was  accompanied  by  the  affidavit  of  Kenneday,  the  accountant, 
-showing  that  his  work  in  connection  with  the  report  was  only  completed 
November  18,  the  day  before  the  filing  of  the  report,  and  that  plaintiff  could 
Dot,  therefore,  have  filed  the  report  sooner. 

On  November  21  the  defendant.  Berry,  made  an  order  referring  the  last- 
named  report  to  C.  L.  Kaison,  Jr.,  the  amicus  curia.  But  neither  this 
tjrder  nor  the  one  referring  to  him  the  report  returned  by  plaintiffs'  secre- 
tary, John  E.  Waterhouse,  contained  any  Instructions  as  to  what  the  amicus 
-«uria  should  do  with  them,  nor  do  they  require  of  him  any  report  thereon. 
It  is  averred  in  the  petition  that  the  amicus  curia  is  the  attorney  of  a  former 
trustee  of  Speers  Hospital,  and  that  he  holds  a  claim  fur  a  considerable 
amount  against ;that  institution,  which  was  contracted  while  the  client  was 
tme  of  the  trustees  thereof,  and  that  he  and  his  client  are  both  hostile  to  the 
plaintiffs  and  the  institution  of  which  they  are  trustees;  that  the  defendant, 
Baison,  as  amicus  curia,  without  authority  or  notice  to  plaintiffs,  prepared 
and  filed  in  the  Campbell  Circuit  Court  a  voluminous  report,  in  which  the 
plaintiffs  are  wrongfully  criticized  and  their  action  as  trustees  misrepre- 
sented; that  the  defendant,  Berry,  as  judge  of  the  Campbell  Circuit  Court 
illegally  confirmed .  the  report  made  by  the   defendant,   Baison,    without 
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giving  plaintiffs  an  opportunity  to  object  or  ezcvpt  thereto.    And  wfthoot- 

passing  upon  their  demurrer,  he  adjudged  their  response  to  the  several  rules' 

insufficient.     On  December  12,  1004.  he  made  another  order  awarding  a  third 

rule  against  them,  returnable  December  14,  whereby  they  were  required  to 

show  cause  why  they  should   not  be  renioTed  from   the  trusteeship  of  the 

Speers  Hospital;  that  the  rule  last  awarded  has  been  issued  and  duly  served 

upon  them,  and  unless  prohibited  by  an  order  of  this  court  from  so  doing 

the  defendant.  Berry,  will   illegally  removH  them   as  trustees  and  appoint 

others  in   their  stead.     It  is  further  averred  by  plaintiffs  that  the  several 

orders  made  by  the  defendant.  Berry,  awarding  rules  against  them  have 

never  been   entered  upon   the  records  of  the  Campbell  Circuit  Court,  nor 

were  they  made  or  entered  in  any  action  or  proceeding  in.stituted  or  pending 

in  the  cpurt  presided  over  by  the  defendant.  Berry,  as  judge. 

The  answer  of  the  defendant.  Berry,  in  substance  denies  the  material 
averments  of  the  petition  as  to  the  alleged  illegal  acts  complained  of,  and 
charges  gross  mismanagement  upon  the  part  of  the  trustees  of  the  hospital 
and  its  affairs,  especially  as  to  its  finances,  and  justifies  his  issnal  of  the 
several  rules  against  the  plaintiffs  upon  the  ground  of  their  alleged  failure 
to  make  reports  to  the  Campbell  Circuit  Court  as  required  by  the  will  of 
Elizabeth  Speers,  and  of  their  alleged  general  incompetency  as  well.  The 
answer  presents  the  further  defense  that  the  will,  of  Elizabeth  Speers  con- 
fers upon  him  as  judge  of  the  Campbell  Circuit  Court  authority  to  supervise 
the  trustees  of  the  hospital  and  their  management  of  its  affairs,  and  In  the 
event  of  their  Incompetency  or  failure  of  duty,  to  remove  them  and  appoint 
others  in  their  place.  The  answer  of  the  defendant,  C.  L  Baison,  Jr.,  in 
substance  denies  that  he  is  hostile  to  the  plaintiffs,  and  avers  his  good  faith 
and  fair  dealing  in  accepting  the  appointment  of  amicus  curia,  and  in  the 
work  of  making  his  report,  and  further  avers  the  correctnt^ss  thereof. 

The  first  question  presented  for  our  consideration  is  what  powers,  if  any, 
are  conferred  upon  the  judge  of  the  Campbell  Circuit  Court  by  the  will  of 
Elizabeth  SpeersV  After  providing  what  part  of  the  estate  of  the  testatrix 
shall  be  turned  over  by  the  executors  to  the  three  trustees  named  therein, 
the  will  goes  on  to  say  that  they  are  to  take  it  "In  trust  for  the  establish- 
ment and  maintenance  of  a  hospital  In  the  city  of  Dayton,  in  Cninpbell 
county,  Kentucky."  Then  follows  the  language  to  which  we  must  look  to 
ascertain  the  duties  and  powers  of  the  trustees.  It  is  as  follows:  "The  said 
hospital  to  be  erected,  maintained  and  conducted  in  such  manner  and  upon 
such  plan  as  in  their  judgment  would  do  the  greatest  good." 

The  language  here  employed  Is  comprehensive  indeed;  it  leaves  everything 
to  the  judgment  and  discretion  of  the  trustees.  They  are  not  required  to 
consult  with  or  be  advised  by  others  as  to  the  manner  in  which  the  hospital 
is  to  be  maintained  or  conducted,  nor  can  they  be  interfered  with  in  their 
control  of  the  institution  from  any  source,  unless  guilty  of  B\iph  mismanage- 
ment, extravagance  or  fraud  as  would  endanger  the  trust  estate,  or  violate 
the  rights  of  the  beneficiaries. 

Let  us  now  see  what  relations  the  Campbell  Circuit  Court  sustained  to 
the  trust  and  trustees.  On  this  point  the  will  provides  as  follows:  "Said 
trustees  shall  annually  report  all  their  acts  and  doings  to  the  highest  coort 
in  said  county  having  original  equitable  jurisdiction,  and  all  vacancies  in 
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^[ftM  trustees  shall  be  filled  bj  said  court.     Said  court  shall  require  from 
-vaid  trustees  proper  bonds  for  the  performance  of  their  duties,  and  it  may 
-allow  them  annually  out*  of  the  trust  funds  a  just  and  fair  compensation." 
The  highest  court  in  Campbell  county  having  original  equitable  jurisdic- 
tion is  the  cirouit  court  of  that  county.    It  will  be  observed  that  the  court 
is  authorized   by  the  will  to  receive  annual  reports  from   the  trustees.    It 
may  allow  the  trustees  annually,  out  of  the  trust  fund,  just  and  fair  com- 
pensation for  their  services  as  such,  and  is  given  the  power  to  compel  them 
to  give  proper  bonds,  but  nowhere  in  terms  is  the  court  empowered  by  the 
will  to  remove  the  trustees  except  perhaps  for  a  failure  upon  their  part  to 
-give  bond  when  required  by  the  court  to  do  so,  and  even  for  this  cause  the 
power  to  remove  is  implied  from  the  power  to  require  the  bond.    But  in  no 
reference   to  what  may  be  done  by  the  court  is  it  said  in  the  will  that  it  is 
•given  any  visitorinl  or  other  supervision  over  the  hospital,  or  any  control 
-over  the  trustees  in   the  manner  of  maintaining  and  conducting  the  hos- 
pital.    But  while  no  such  power  can  be  exercised  by  the  Campbell  Circuit 
Court  by  virtue  of  the  will,  it  may  under  the  general  power  inherent  in  a 
-court  of  equity  interfere  upon  proper  grounds,  and  in  a  proper  action  or 
proceeding,  to  prevent  such  acts  or  conduct  upon  the  part  of  the  trustees  as 
would,  if  unrestrained,  result  in  serious  injury  to   the  trust  estate,  or  loss 
to  the  beneficiaries  of  the  trust.     This  is  especially  true  of  trusts  for  char- 
itable uses,  fur  it  is  said  that  courts  look  with  peculiar  favor  upon  charitable 
gifts,  and  take  special  care  to  enforce  them,  to  guard  theui  from  assault  and 
protect  them  from  abuse. 

So  ancient  is  this  peculiar  form  of  jurisprudence  that  even  the  oldest 
English  law  writers  are  uncertain  as  to  its  origin.  It  is,  however,  said  in 
Perry  on  Trusts  "that  the  same  religious  spirit  and  charitable  sentiment 
which  led  individuals  and  communltieg  to  devote  large  sums  of  money  to 
pious  uses,  religious  houses,  churches  and  educational  institutions,  to  the 
•relief  of  the  oW  and  poor,  and  to  the  general  promotion  of  the  public  con- 
venience, utility  and  good,  also  led  the  makers  and  administrators  of  public 
laws  to  tatce  a  favorable  and  liberal  view  of  such  charitable  donations." 
(Perry  on  Trusts,  volume  2,  section  688.) 

Various  statutes  on  this  subject  were  from  time  to  time  enacted  by  the 
Knglidh  Parliament,  culminating  in  the  enactment  in  1601  of  the  famous 
statute  on  charitable  uses  known  as  4dd  Elizabeth,  and  since  its  passage  all 
t)bjects  named  therein  are  considered  charitable.  It  was  said  by  Lcrd  Eldon 
•that  this  statute  created  no  new  law,  but  only  "a  new  ancillary  jurisdiction 
by  commission  to  issue  out  of  chancery,  to  inquire  whether  funds  devoted 
•to  charitable  purposes  haid  been  misapplied." 

It  seems  to  be  well  settled  in  most  of  the  States  of  the  American  union 

that  courts  of  equity  have  an  original  and  inherent  jurisdiction  in  equity 

•over  charities  independent  of  tha   statute  of  Elizabeth.    It  was,  however, 

held  by  this  court  in  Moore  v.  Moore,  4  Dana,  865,  in  an  opinion  by  Judge 

JRobertson,  that  the  statute  of  48d  Elizabeth  was  a  part  of  the  Common  law, 

^^and  also  of  the  general    statutes   in    force  in   Virginia   when    Kentucky 

became  a  separate  State,  and   the  latter  State  by  her  Constitution  having 

adopted  the  laws  of  VirginYa,  It  made  that  statute  a  part  of  the  law  of  this 

^tate.    The  same  conclusion  was  reached  by  this  court  in  the  oases  ol  Bap« 
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tltt  Ed.  Society,  1  B.  M.,  916,  and  !n  Attorney  General  ▼.  Wallaoe,  7  B.  M.^ 
611. 

We  are  of  opinion,  therefore,  that  though  the  will  of  Elizabeth  Speers  con« 
f erred  upon  the  Judge  of  the  Campbell  Ciroult  Court  no  jurisdiction  to  eu« 
perrlee  or  oontrol  the  trustees  in  the  general  conduct  of  the  charitable  tmsfe. 
confided  to  them,  or  to  remove  them,  he  has,  independent  of  the  will,  the- 
Jurisdiotiop  to  prevent  any  misappropriation  of  the  trust  fund,  or  to  correct 
any  abuse  in  its  management  by  the  trustees,  provided  such  jurisdiction  i& 
invoked  by  some  one  having  the  right  to  institute  an  action  or  proceeding 
for  that  purpose.    But  he  had  no  jurisdiction  of  his  own  motion  to  take- 
Buoh  action  as  was  attempted  by  him  in  the  proceedings  of  which  the  plain- 
tiffs  complain.    The  former  practice  under  the  statute  of  48  Elizabeth  re- 
quired a  commissioner  to  inquire  into  and  bring  to  the  attention  of  the- 
chancellor  the  abuees  and  mismanagement  of  funds  and   lands  given  to. 
charity,  but  this  proceeding  by  commission   soon  fell  into  disuse   in  Eng- 
land, and  has  never  been  employed  in  this  country.    In  England,  in  lieu  or 
the  commission,  it  became  the  practice  to  require  an  original  bill  or  informa- 
tion  ]n   chancery  to  be  filed  by  the  attorney  general,  and  we  may  add  that 
such  has  been   the  practice  in   this  State.     (Moore  v.  Moore,  4  Dana,  365;. 
Chambers  v.  Baptist  Ed.  Society,  IB.  M.,  216;  Attorney  General  v.  Wallace^. 
7B.  M.,  611.) 

In  Attorney  General  v.  Wallaoe,  supra,  which  was  an  action   brought  in- 
equity in  the  name  of  the  attorney  general  of  Kentucky  by  Cord  as  relator, 
to  have  enforced  a  charitable  devise,  it  was  held  that,  in  the  absence  oT 
action   by  those  interested   in  the  trust,  the  action  was  properly  maintain- 
able in   the  name  of  the  attorney  general,  and  also  that  the  relator  wag  a. 
necessary  party ;  and  further,  that  the  attorney  general  had  no  right  to  dis- 
miss the  action  as  he  attempted  to  do.    We  have  been  unable  to  find  that, 
the  rule  thus  announced  has  ever  been  abrogated  by  this  court,  and  hence 
we  conclude  that,  in  order  to  authorize  a  chancellor  to  inquire  into  an  alleged: 
mismanagement  of  trust  pioperty,  or  a  misappropriation   of  a  trust  fund, 
dedicated  to  a  charitable  or  private  use,  his  jurisdiction  most  be  invoked  by 
some  one  interested  in  the  execution  of  the  trust,  or  in  the  name  of  the- 
attorney  general  as  the  representative  of  the  State,  in  an  action  or  proper- 
proceeding  authorized  by  law  to  be  instituted  for  that  purpose.    In  this  case 
no  action  or  proceeding  against  the  trastees  had    been  instituted  or  was 
pending  in  the  Campbell  Circuit  Court  at  the  time  the  several  orders  and 
rules  complained  of  were  made  and  entered.    The  judge  of  the  circuit  court, 
acted  solely  of  his  own  volition,  and  upon  his  own  motion,  and  without  in- 
formation or  action  upon  the  part  of  any  one.    We  are  of  opinion  that  he- 
was  without  jurisdiction,  and  tkat  the   several  orders  and  rules  made  ana 
issued  by  him  against  the  plaintiffs  were  void.     (Clay  v.  Edwards,  Trustee, 
84  Ky..  648.) 

The  makers  of  the  present  Constitution,  by  section  110  of  that  instru- 
ment, conferred  upon  this  court  authority  '*to  issue  such  writs  as  may  be- 
necessary  to  give  it  general  control  of  inferior  jurisdictions."  And  thfct. 
court  has  repeatedly  exercised  the  power  thus  conferred,  not  only  to  prevent, 
courts  of  inferior  jurisdiction  from  acting  in  matters  out  of  theii  jurisdic- 
tion, but  also  in  cases  where  the  right  of  appeal  did  not  afford  a  plain*. 


DURHAM  V.  STRAIGHT,  AC.  1147 

speedy  and  adequate  remedy.  (Hindman  v.  Tooey,  07  Ey.,  41S;  Weaver  v. 
Toney,  21  Ky.  Law  Rep.,  1167;  MoCain  v.  City  of  Louisville,  33  Ky.  Law 
Bep.,  588;  Clark  Colt  v.  Warner,  26  Ky.  Law  Rep.,  868. 

Wherefore,  the  prayer  of  the  petition  is  granted  and  the  writ  of  prohibition 
may  issue. 

DURHAM  V.  STRAIGHT,  &c. 
(Filed  December  7,  1904.) 

1.  Supersedeas  bond— InsuflQoient  surety— Subsequent  execution— Where 
ui)on  an  appeal  to  this  court  appellant  executed  a  supersedeas  bond  with 
surety,  which  was  accepted  by  the  deputy  clerk,  the  fact  that  the  surety  was 
insnfflcient,  although  thought  to  be  so  when  accepted,  did  not  authorize 
such  deputy  to  ignore  the  bond  and  issue  execution  on  the  judgment  ap- 
pealed from.  If  appellee  regards  the  surety  ns  insufficient  his  remedy  lies- 
in  a  motion  and  rule  to  require  additional  surety. 

2.  Same— Practice— Rule  from  appellate  court— Insufficient  response— 
Where  a  rule  was  iesued  by  the  appellate  court  against  the  appellee,  the 
master  commissioner,  deputy  clerk  and  sheriff  of  Warren  county,  to  show 
canse  why  they  should  not  be  punished  for  contempt  in  failing  to  obey  the 
supersedeas  issued  therefrom,  a  response  to  the  rule  that  the  deputy  clerk 
accepted  the  surety  on  the  appeal  bond  under  the  mistaken  belief  that  the 
bond  was  only  for  the  costs  on  appeal,  and,  on  learning  his  mistake,  the 
deputy,  at  the  instance  of  the  commissioner  and  without  giving  appellant 
an  opportunity  to  give  additional  surety  on  the  bond,  issued  an  execution 
on  the  past  due  sale  bond  given  by  the  purchaser  of  the  lot  sold  under  the 
judgment  appealed  from,  which  was  levied  on  the  same  lot  as  the  property 
of  the  purchaser.  Held— That  the  deputy  clerk  issued  said  execution  with- 
out right,  and  the  response  is  insufficient,  and  the  rule  is  made  absolute. 

Samuel  D.  Hines  and  W.  B.  Gaines  for  appellant. 

J.  McKenzle  Moss  and  Sims  &  Grider  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

A  rule  was  issued  in  this  case  from  this  court  against  the  appellee^ 
Straight,  and  the  master  commigsioner  of  the  Warren  Circuit  Court,  a 
deputy  clerk  of  the  court,  and  sheriff  of  Warren  county,  to  show  cause  why 
they  should  not  be  punished  for  contempt  for  failing  to  obey  the  supersedeas 
issued  from  this  court,  it  appearing  that  they  were  proceeding,  notwith- 
standing the  supersedeas,  to  sell  under  the  judgment  appealed  from  a  cer- 
tain house  and  lot  in  Bowling  Gieen,  under  execution  issued  from  the  War- 
ren Circuit  Court. 

It  appears  from  the  reFponse  to  the  rule  that  the  deputy  clerk  accepted  the- 
surety  on  the  appeal  bond  under  the  mistaken  belief  that  the  bond  was  only 
for  the  costs  on  appeal,  and  that  he  would  not  otherwise  have  accepted  such 
sarety  but  for  that  fact,  as  he  was  not  the  owner  of  sufficient  property  sub- 
ject to  execution  to  make  him  good  for  any  greater  sum  than  the  costs  that 
might  accrue  on  the  appeal.  But  learning  his  mistake  after  taking  the 
bond,  the  deputy  clerk,  at  the  instance  of  the  master  oommissioner  and 
without  giving  appellant  oppurtunty  to  give  additional  security  upon  th» 
bond,  issued  execution  on  the  past  due  sale  bond  that  had  been  executed  by 
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the  purchaeer  of  the  house  and  lot  sold  under  the  judgment  appeakd  from, 
and  this  execution  was  levied  upon  the  house  and  lot  sold  as  the  property  of 
the  purchaser. 

We  think  the  deputy  clerk  issued  the  execution  without  right.  It  appears 
that  the  judgment  of  the  lower  court  enforced  a  lien  upon  appellant's  real 
estate  which  was  sold  under  the  judgment  and  purchased  by  appellant's 
wife,  who  executed  sale  bonds  for  the  purchase  money  with  security.  There- 
after exceptions  were  filed  by  appellant  to  the  report  of  sale,  which  were 
overruled  by  the  court  and  the  sale  confirmed,  and  from  the  judgment  OTer* 
ruling  his  exceptions  and  confirming  the  sale  an  appeal  was  prayed  and  has 
been  taken.  The  appeal  bond  was  executed  before  the  clerk  of  the  lower 
court  to  stay  proceedings  on  the  judgment  and  the  supersedeas  followed.  It 
is  apparent  that  the  bond  executed  by  the  appellant  was  duly  accepted  \ry 
the  deputy  clerk  with  the  surety  offered.  The  fact,  if  it  be  a  fact,  that  the 
surety  accepted  by  the  clerk  was  insufficient,  did  not  authorize  him  to 
ignore  the  bond  and  supersedeas  and  issue  execution.  If  appellee  regards 
the  surety  in  the  bond  insufficient,  his  remedy  lies  in  a  motion  and  rule  to 
require  additional  security. 

Begarding  the  response  insufficient  the  rule  Is  made  absolute. 


ALLEN,  &o.  V.  HOPSON,  &o. 
(Filed  December  7,  1904.) 

1.  Public  ronds— Gates—Right  to  abolish— Under  Kentucky  Statutes,  sec- 
tion 4297,  authorizing  county  courts  to  abolish  gates  across  a  public  road, 
such  court  has  no  authority  to  abolish  gates  unless  it  l)e  shown  that  they 
were  erected  by  order  of  the  county  court. 

2.  Opening  road— Erecting  gates  at  same  time — Presumption— In  the  ab- 
sence of  proof  to  the  contrary,  where  it  is  shown  that  gates  w«*re  erected  at 
the  time  the  road  was  established,  and  have  been  maintained  for  thirty 
years  without  objection,  the  presumpiion  is  that  the  road  was  established 
upon  the  condition  that  the  owner  of  the  land  on  which  it  was  established 
was  granted  the  right  to  erect  and  maintain  the  gates  across  !t. 

8.  Agreement — Parol  evidence — Competency— Parol  evidence  that  there 
was  an  agreement  between  the  viewers  of  the  road  and  the  owner  for  the 
owner  to  give  the  right  of  way  and  reserve  the  right  to  erect  gates  across  it, 
is  incompetent,  the  presumption  being  that  if  such  agreement  was  made  it 
was  reduced  to  writing,  which  is  the  best  evidence,  and  should  be  produced. 

4.  Kes  judicata— If  it  be  a  fact  that  the  county  court  did  grant  the  rlj^fat 
to  erect  gates  under  the  statute,  this  proceeding  would  not  be  a  bar  to 
another  prcdeeding  under  Kentucky  Statutes,  section  4297,  to  abolish  them. 

Sims  &  Thomas  and  J.  C.  Dabney  for  appellants. 

John  W.  Kelly  and  R.  A.  Burnett  for  appellees. 

Appeal  from  Trigg  Ciruult  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

It  apppears  from  the  record  that  in  the  year  1869  a  new  road  was  estab- 
lished leading  from  Canton  to  Cumberland  Church  In  Tiigg  county.  This 
new  road  was  established  through  the  lands  of  appellees  a  distance  of  one 
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«Dd  one  fourth  niDee,  Joshua  Hopson,  the  father  of  appellees,  then  heing 
the  owner  of  this  land. 

This  proceeding  was  instituted  in  the  Trigg  County  Court,  under  section 
4397  of  the  statutes,  to  cause  the  court  to  abolish  two  gates.  It  appears 
these  gates  were  erected  at  the  time  of  the  establishment  and  opening  of  the 
road  at  the  points  of  entering  and  leaving  Hopson's  lands.  The  appellants 
proceeded  upon  the  theory  that  the  public  good  required  the  removal  of 
these  gates.  The  appellees  made  an  issue  with  appellants,  and  contended 
that  the  public  was  benefited  by  the  gates,  rather  than  injured;  that  this 
road  through  their  farm  was  in  the  Cumberland  river  bottom,  which,  to  a 
great  extent,  was  overflowed  each  year  by  the  waters  from  that  river;  that 
if  the  gates  were  abolished  and  fences  erected  on  each  side  of  the  road,  drift- 
wood would  accumulate  and  mud  holes  would  be  formed  in  the  lane,  which 
would  make  it  inconvenient  and  injurious  to  the  traveling  public;  that 
with  the  gates  and  fences  to  catch  the  driftwood  and  confine  the  public  to 
the  roadway,  the  traveling  public  would  be  Interfered  with;  that  the  gates 
were  not  kept  closed  except  during  the  crop  season,  and  also  in  graniing  the 
right  of  waj  for  public  use  the  right  to  erect  and  maintain  the  gates  was 
reserved  by  Hopson  when  he  granted  the  roadway  to  the  use  of  the  public. 

On  the  other  hand,  appellants  show  that  the  gates  inconvenience  the  pub- 
lic to  a  great  extent;  that  persons  traveling  the  road  are  compelled  to  stop 
and  much  of  the  time  to  aligtit  from  their  horses  or  vehicles  and  open  the 
^ates,  and  during  the  crop  season,  in  driving  stock  to  market  along  this 
road,  the  owners  were  put  to  the  expense  of  employing  additional  hands  to 
drive  the  stock  through  appellee's  farm  to  avoid  injury  to  the  crops  and  the 
Joss  of  the  stock.  On  this  proof  the  county  judge  ordered  the  gates  abol- 
ished. On  an  appeal  to  the  circuit  court  and  a  trial  by  jury  it  found  a  ver- 
dict in  favor  of  appellee.  The  evidence  of  appellants  is  silent  on  the  ques- 
tion as  to  how  and  by  what  authority  these  gates  were  erected.  It  was  not 
shown  that  the  gates  were  permitted  by  the  county  court  to  be  erected  under 
the  provisions  of  the  statutes.  By  section  4297,  Kentucky  Statutes,  it  is  pro- 
Tided:  "The  county  ccurt  may,  after  the  occupant  of  the  promises  upon 
which  gates  shall  be  erected  across  a  road  has  had  ten  days'  previous  notice 
of  the  proceeding  ♦  *  ♦  order  the  gates  repaired,  removed  or  abolished,  if 
the  public  good  requires  it." 

This  provision  of  the  statute  is  the  same  in  substance  as  contained  in  the 
statute  in  existence  when  this  road  was  established.  This  statute  author- 
izes the  county  court,  on  certain  conditions  named  therein  to  remove,  or  abol- 
ish gates  which  the  county  court  had  permitted  by  order  to  be  erected  by 
-virtue  of  sections  4289  and  the  first  part  of  4297  of  the  statute.  The  power 
Aod  authority  of  the  county  court  under  section  4297  to  remove  or  abolish 
gates  depends  upon  the  fact  as  to  whether  the  gates  were  erected  by  per- 
mission of  the  county  court  under  the  provisions  of  sections  4289  and  42^7. 
If  not  so  erected  the  court  can  not  abolish  them  by  proceedings  under  sec- 
tion 4907.  If  a  person  without  any  authority  should  obstruct  the  public  road 
l)y  the  erection  of  gates  he  could.be  punished  therefor  under  section  12U  of 
the  statute,  or  by  indictment  for  the  creation  and  maintenance  of  a  nui- 
sance. Under  such  a  state  of  case  it  could  not  be  contended  that  the  wrong- 
doer should  be  proceeded  against  under  section  4297  and  have  the  county 
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oourt  to  make  an  oider  abolishing  the  gates  for  the  public  good.    In  such 
state  of  oase,  in  addition  to  a  fine  which  might  be  Imposed,  any  citizen  might 
remove  the  obstruction,  i.  e.,  the  nuisance,  from  the  public  highway,  if  it 
could  be  done  without  committing  a  breach  of  the  peace.    The  appellants 
failed  to  prove  that  the  gates  were  erected  across  this  road  by  permission 
and  order  of  the  county  court  by  virtue  of  the  sections  referred  to,  and  the 
proof,  without  any  contradiction,  shows  that  the  gates  were  erected  at  the 
time  the  road  was  eBtablished,  and  have  been  maintained  for  a  term  of  thirty 
years  or  more  without  interference  or  objection  until  this  proceeding  was 
instituted.    These  circumstances  create  a  strong  presumption  that  when  the 
road  was  established  the  owner  granted  the  right  of  way  upon  the  condition 
that  be  was  to  be  permitted  to  erect  and  maintain  these  gates.    The  appel- 
lees introduced  two  witnesses,  who  stated  that  they  were  present   in   1869 
when  the  viewers  were  performing  their  duties  in  reference  to  the  establish- 
ment of  this  road,  and  heard  the  agreement  between  them  and  Joshua  Hop- 
son,  the  father  of  appellee.    Hopson  agreed  to  and  did  give  the  right  of  way 
for  the  road  without  any  charge,  reserving  the  right  to  erect  and  maintaiu 
the  gates:    that  the  viewers  accepted  this  proposition.    This  evidence  was 
objected  to,  but  the  court  overruled  the  objection.    This  evidence  was  not 
competent;    there  was  no  proof  that  this  agreement  whs  not  reduced   to 
writing.    The  presumption  is  that  the  viewers'  report  to  the  county  oourt 
contained  this  agreement.    If  so,  it  was  the  best  evidence,  and  should  have 
been  introduced  if  in  existence  or  within  their  power  to  produce  it.    There 
was  no  evidence  showing  the  destruction  or  loss  of  this  report  or  the  papera 
connected  with  the  application  to  open  and  estAblieh  this  road.    If  appellee's 
father  in  surrendering  to  the  public  this  right  of  way  through  his  land  re- 
sei^ved  the  right  and  privilege  of  erecting  and  maintaining  these  gates,  then 
they  can  not  be  removed  and  the  appellees  be  deprived  thereof  in  a  proceed- 
ing like  this.    In  such  a  case  the  owners  of  the  land  are  entitled  to  be  com- 
penrat«>d  for  their  Ions  by  virtue  of  section  4*3D2  of  the  statutes.     It  would  be 
inequit<ible  and  unjust  to  a  land  owner  to  obtain  from  him  land  from  which 
to  establish  a  road  and  to  avoid  the  necessity  of  erecting  and  maintaininf^ 
two  Rtrlngs  of  fence  where  he  gives  the  land  without  charge  upon  the  condition 
that  he  be  permitted  to  erect  and  maintain  gates,  and.  after  the  road  is  es- 
tablished, then  institute  proceedings  in  the  county  court,  under  section  4297» 
and  abolleb  the  gates,  thus  obtaining  the  land  from  the  owner  without  any 
compensation.     This  would  be  a  species  of  wrongdoing  that  was  never  in- 
tended or  contemplated  by  the  general  assembly  when  enacting  the  statute. 
As  stated,  this  section  was  only  intended  to  authorize  the  county  court  to 
abolish  gates  when  they  had  been  erected  by  permission  ot  th«  county  court 
under  the  sections  named.     It  does  not  appear  that  appellees  were  permitted 
by  the  county  court  to  erect  these  gates  under  the  statute,  but  the  presump- 
tion, from  all  the  evidence  and  circumstances  shown  In  the  record  is  that 
Hopson  In  granting  the  land  to  the  public  reserved  the  right  to  erect  and 
maintain  these  gates.     If  it  be  the  fact  that  the  county  oourt  did  grant  the 
right  to  erect  the  gates  under  the  statute  stated,  this  prooeedlng  would  not 
be  a  bar  to  another  prooeedlng  under  section  4^7  to  abolish  them. 
Wherefore,  the  judgment  of  the  lower  oourt  is  affirmed. 
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YEISER,  &o.  T.  RUSSELL  &  CO. 

(Filed  December  7,  1904— Not  to  be  reported.) 

1.  Sale  of  goods— Warranty  of  quality— Acceptance— Notice  to  vendor — 
Where  a  vendee  accepts  goods  delivered  under  a  warranty  of  quality,  or  re- 
tains them  after  discovering  they  are  not  the  goods  purchased  and  falls  to. 
give  notice  within  a  reasonable  time  that  he  declines  to  receive  them  because 
not  in  conformity  to  the  contract,  he  can  not  thereafter  refuse  to  pay  for- 
them. 

Hays  &  Wells  for  appellants. 

E.  B.  Anderson  for  appellees. 

Appeal  from  Daviess  Circuit  Couit. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  6th  day  of  August,  1901,  the  appellees,  Russell  Se  Co.,  contracted  ii> 
writing  to  furnish  to  their  agent,  John  G.  Delker,  at  Owensboro,  Ky.,  for- 
the  appellant,  one  left-hand  No.  2  single  sawmill;  one  stzty-four  inch  solid 
tooth  saw,  9x10  gauge;  one  saw  swage,  and  all  other  per  list;  one  9x18  port- 
able engine  on  wheels;  25  feet  smoke  stack,  in  consideration  of  the  sum  of 
11,400,  $400  of  which  was  to  be  paid  for  in  a  Heelman  engine  and  double 
sawmill,  and  for  the  residue  notes  were  to  be  executed,  due  respectively  in 
six,  twelve,  eighteen  and  twenty-four  months,  aggregating  11,000.  On  the  20th 
of  June,  190S,  appellees  brought  this  action  against  the  appellant,  in  which 
they  prayed  judgment  for  these  various  notes,  with  interest,  and  for  an  en^ 
forcement  of  the  mortgage  lien  which  was  executed  upon  the  machinery  ta 
secure  their  payment.  On  the  8d  of  August  defendants  filed  an  answer,  in 
which  they  admit  liability  on  the  notes,  but  by  way  of  counterclaim  allege- 
that  the  plaintiffs  were  to  furnish  a  screen  for  the  smoke  stack,  which  they 
had  failed  to  do;  and  that  in  consequence  thereof  sparks  of  fire  escaped  from 
the  stack,  which  set  fire  to  the  saw  dust  and  lumber  near  the  mill  and  the 
mill  shed,  which  resulted  in  the  destruction  of  the  mill  itself.  They  also 
alleged  that  instead  of  the  sixty- four  inch  saw  contracted  for  the  plaintiffs, 
furnished  a  sixty-inch  saw;  and  that  Instead  of  a  twelve  inch  five  ply  rub- 
ber belt,  plaintiffs  furnished  a  ten -inch  four -ply  belt;  and  that  in  conse- 
quence of  these  various  breaches  of  plaintiffs*  contiact  they  had  been  dam- 
aged in  the  sum  of  11,200,  for  which  they  sought  judgment.  The  plaintiffs. 
In  their  reply  alleged  that  the  written  contract  filed  with  the  answer  wa& 
the  only  agreement  between  the  parties;  that  they  had  shipped  two  sets  of 
machinery  of  the  same  general  character  to  their  agent  at  Owensboro,  one 
for  the  defendants  and  the  other  for  »  man  named  Taylor,  who  lived  in 
Daviess  county;  that  the  saw  and  belt  intended  for  defendants  were  by  mis- 
take delivered  to  Taylor,  and  those  for  Taylor  to  the  plaintiffs.  They  denied 
that  they  were  to  furnish  a  screen  as  a  part  of  the  machinery  sold  to  the  de- 
fendants. The  pleadings  being  made  up,  a  jury  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  appellants  for  $40  on  their  counterclaim. 

Whilst  the  written  contract  filed  with  the  defendants'  answer  does  not 
purport  to  include  a  screen,  the  defendants  testify  In  substance  to  a  parol 
contemporaneous  agreement  with  the  defendants'  agent  to  furnish  it  as  & 
part  of  the  outfit.    This  was  denied  by  appellee.    It  appears  from  the  testis 
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mony  that  after  the  defendnntE  diflco'vered  that  the  saw  funiished  them  was 
not  the  one  oontracted  for  they  oalled  the  plaintlffa*  agent^s  attention  to  the 
faot,  who  acquainted  them  with  the  fact  that  their  Eaw  was  in  the  posset- 
"slon  of  Taylor,  who  was  operating  a  mill  some  five  or  six  miles  distant  from 
the  point  where  defendant's  mill  was  located,  and  suggested  that  they  send 
tjut  and  get  it.  This  they  failed  to  do,  but  continued  to  make  use  of  the 
sixty  inch  saw  for  nearly  a  year  before  the  fire  which  consumed  their  mlU 
shed.  The  rubber  belt  was  never  used  by  appellants  in  the  operation  of  their 
mill  as  they  preferred  to  use  an  old  one  which  they  already  had.  It  is  shown 
that  the  difference  in  value  between  the  belt  and  saw  contracted  for  and 
those  furnished  did  not  exceed  in  value  $20:  and  that  if  they  had  refused  to 
accept  them  others  could  have  been  procured,  conforming  to  the  provisions 
of  the  contract,  in  a  few  days.  This,  however,  they  failed  to  do.  It  also 
appears  that  shortly  after  the  delivery  of  the  sawmill  that  appellants  wrote 
appellees,  claiming  that  they  were  entitled  to  a  screen  for  the  smoke  staek. 
In  response  to  this  the  plaintiffs  wrote,  denying  that  the  screen  was  included 
in  the  original  contract,  but  offered  to  furnish  it  at  the  regular  rates.  The 
mill  shed  was  burned  in  the  absence  of  the  defendants,  and  it  is  a  matter  of 
^conjecture  as  to  how  the  fire  originated,  but  in  any  contingency,  it  was 
nearly  a  year  after  they  began  to  operate  their  plant.  On  the  28th  of  Janu- 
ary, 1003,  about  four  months  after  the  alleged  fire,  the  defendant,  Melving, 
addressed  the  following  communication  to  the  plaintiffs : 

^'January  28,  1909. 

* 'Russell  &  Co., 

"Louisville,  Ky.  : 

"Gentlemen — We  will  have  to  admit  that  we  have  not  paid  your  notes  for 
the  sawmill  as  we  agreed,  and  are  sorry  we  have  not  been  able  to  pay  you 
any  money.  I  as  sowyer  have  been  sick,  and  this  delayed  us.  We  have 
made  some  bad  sets  with  the  mill,  nnd  did  not  get  our  money.  Our  mill 
burned  down  last  fall,  but  we  have  repaired  it  now.  If  you  will  give  us 
mora  time  nnd  will  renew  notes  for  us,  we  will  pay  the  interest  and  try  to 
•catch  up  and  make  full  payment  for  the  mill." 

There  is  no  better-settled  principle  of  law  than  if  a  vendee  accepts  goods 
delivered  under  a  warranty  of  quality,  or  retains  them  after  the  discovery 
that  they  are  not  the  articles  purchased,  and  fails  to  give  notice  within  a 
reasonable  time  that  he  declines  to  receive  them  because  not  in  conformity 
with  the  contract,  or  exercises  ownership  over  them,  he  can  not  thereafter 
refuse  to  pay  for  them.  (2  Benjamin  on  Sales,  section  1856;  S  Southerland 
on  Damages.  2d  edition,  section  660. ) 

The  Instructions  given  by  the  trllil  court  fairly  stated  the  law  applicable 
to  the  facts  adduced  upon  the  trial,  and  we  perceive  no  error  prejudicial  to 
appellants. 

Judguient  affirmed. 


CITY  OF  HENDERSON  v.  YOUNG. 

(Filed  December  7,  lfl04.> 

Cities— Discretion— Extending  electric  plant  outside  the  city— Taxpayers- 
Injunction— In  an  action  hy  a  taxpayer  to  enjoin  a  city  of  the  third  clasi 
trom  extending  its  electric  light  plant  outside  the  city  to  increase  its  rere- 
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nues.  Held— That  in   the  inanagement  and  operation  of  its  electric  liffht, 
plant  a  oity  is  not  exercising  its  governmental  or  legislative  powers,  which 
should  be  strictly  construed,  but  its  business  powers,  which   the  city  may 
conduct  in  the  manner  which  promises  the  greatest  benefit  to  the  city  and 
its  inhabitants,  in  the  judgment  of  the  city  council;  and  it  is  not  within  the- 
province  of  the  court  to  interfere  with  the  reasonable  discretion  of  the  coun-. 
cil  in  such  matters. 

John  Francis  Lockett  for  appellant. 

Clay  &  Clay  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  uf  the  court  by  Chief  Justice  Burnam. 

This  action  was  instituted  by  the  appellee,  S.  A.  Young,  a  resident  and  tax-. 
payer  of  the  oity  of  Henderson,  to  enjoin  the  city  authorities  from  furnishing- 
to-property  outside  of  the  city  limits  an  electric  light  current  from  the  elec- 
tric light  plant  telonging  to  the  city,  upon  the  grounds  that  by  the  express. 
terms  of  subsection  6  of  section  83iK)  of  the  Kentucky  Statiites,  which  is  a 
section  of   the  charter  of  cities  of  the  third  class,  to  which   Henderson 
belongs,  it  was  only  authorized   to  provide  the  city  and   the  inhabitants, 
thereof  with  water,  light,  iM)wer,  heat,  telephone  service,  etc.,  and  by  neces- 
SJiry  implication   it  was  prohibited  from   extending  such  service  beyond  the 
city  limits.    The  city,  for  answer,  says  in   substance:    "That  the  electric- 
light  plant  belonging  to  the  city  is  equipped   with   machinery  which    is. 
capable,  with  the  same  number  of  employes  now  found  necessary  to  conduct 
it,  to  furnish,  with  a  small  additional  expense  for  fuel,  light  to  n  very  much 
larfcer  number  of  customers  than  it  now  has  or  is  likely  to  have  Tor  some 
years  to  come;  and   that  the  only  way  in  which  it  can  pay  for  the  construc- 
tlon  of  the  plant  and  meet  its  operating  expenses  is  to  enlarge  the  luimter  of 
Its  probable  customers;  that  in  the  instance  complained  of  it  hns  the  per- 
sonal guarantee  of  solvent  parties,  livings  just  outside  of  the  city  limits,  to 
pay  such  a  sum  for  three  years  as  will  reimburse  it  for  all  the  expense  to 
"Which  the  city  would  be  subjected  in  making  the  proposed  ext-ensiuu,  and  to 
take  and  pay  for  the  electric  current  to  be  furnished  by  the  city  at  10  per 
cent,  in  excess  of  the  price  chaiged  to  residents  of  the  city.     It  is  further- 
alleged  that  the  city  will  be  in  nowise  embarrassed  in  its  duty  to   furnish 
light  to  the  city  by  the  proposed  contract  with  parties  living  outside  of  the 
oity;  hut  that  such  contract  would  be  for  the  mutual  benefit  of  both  parties.  '* 

A  general  demurrer  was  sustained  to  the  answer  and  the  city  perpetually 
enjoined  from  extending  its  electric  current  outside  the  city  limits,  and  the 
city  has  appealed. 

A  city  has  two  classes  of  powers,  one  legislative  and  governmental,  in  the 
exercise  of  which  it  is  a  sovereignty  an«l  governs  its  people;  and  in  the  exer- 
cise of  this  class  of  powers  the  statute  must  be  strictly  construed.  The 
other  class  of  powers  is  conferred  upon  it  for  the  purpose,  not  of  govern- 
ment, but  for  private  advantage  to  the  city  and  its  inhabitants.  In  the 
exercise  of  these  powers  it  is  governed  by  the  same  rules  that  govern  private 
individuals  or  corporations.  (Dillon's  Municipal  Corporations,  9d  edition, 
86,  and  authorities  cited  in  note. )  In  the  management  and  operation  of  its 
electric  plant  a  city  is  not  exercising  its  governmental  or  legislative  powers*- 
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but  its  bualneu  powers,  and  may  coDduot  It  In  the  manner  which  promliei 
the  greatest  benefit  to  the  city  and  its  inhabitants  in  the  Judgment  of  the 
oity  oonncil,  and  it  is  not  within  the  province  of  the  court  to  Interfere  with 
the  reasonable  discretion  of  the  council  in  such  matters.  Questions  Eimilar 
to  the  one  at  bar  were  very  fully  considered  in  the  cases  of  Illinois  Tniit 
and  Savings  Bank  v.  City  of  Arkansas  City,  34  L.  B.  A..  518.  and  Plke'e 
Peak  Power  Co.  v.  City  of  Colorado  Springs,  106  Federal  Beports,  105.  Id 
the  opinion  in  the  latter  case  the  court  used  this  language:  "But  It  is 
equally  true  that  municipalities  and  their  olSoers  have  the  power  and  use  of 
all  public  utilities  under  their  control  for  the  benefit  of  their  cities  and  citi- 
zens, provided  always  that  such  application  does  not  materially  impair  the 
usefulness  of  these  facilities  for  the  purirase  for  which  they  were  primarily 
created.  *  *  *  Where  a  city  has  had  legislative  authority  to  erect  a  dam 
for  the  purpose  of  waterworks  for  the  city,  it  might  lawfully  lease  for  pri- 
vate purpose  any  excess  of  water  not  required  for  its  waterworks.  This  is  a 
Just  and  reasonable  rule.  It  is  a  rule  not  inconsistent  with  any  principle  ol 
law  or  equity,  and  in  accord  with  tliat  good  sense  and  good  business  pHn- 
triples  which  recognizes  as  a  public  good  the  growth  of  two  blades  of  grass 
where  but  one  grew  before,  and  the  conversion  of  waste  to  use." 

It  Bdeins  to  us  that  this  case  falls  clearly  within  the  rule  announced  in  the 
foregoing  cases,  and  that  the  trial  court  erred  in  sustaining  a  demurrer  to 
the  answer. 

For  reasons  Indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


YATES  V.  CITY  OF  COVINGTON. 
(Filed  December  7,  1904. ) 

1.  Streets— Injury  thereon— Pleading— Dangerous  condition— Evidence- 
Prior  accidents— In  an  action  against  a  city  for  damages  from  a  fall  by  rea- 
son of  the  unsafe  condition  of  a  sidewalk,  evidence  of  prior  accidents  having 
occurred  at  the  same  place,  was  competent  to  show  the  dangerous  character 
of  the  walk  at  that  point  and  that  such  fact  was  known  to  the  city  author- 
ities. 

a.  Peremptory  instructions— When  any  evidence  is  introduced  on  the  trial 
tending  to  establish  plaintiff's  cause  of  action,  it  is  error  in  the  court  to 
peremptorily  instruct  the  Jury  to  find  for  the  defendant. 

B.  F.  Graziani  for  appellant. 

F.  J.  Han  Ion  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  on  the  4th  of  October,  lOOS,  filed  his  petition  against  the  ap- 
pellee in  the  Kenton  Circuit  Court  and  in  substance  alleged  that  in  the 
night  time,  on  the  21st  of  February,  1908,  when  talking  along  the  sidewalk 
on  the  east  side  of  Bussell  street  in  the  oity  of  Covington,  and  while  crossiag 
an  alley,  he  fell,  injuring  his  hip  and  back,  causing  the  muscles  and  li^k' 
ments  of  his  limbs  to  become  strained  and  bruised,  in  consequence  of  whl^ 
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lie  bad  become  a  permanent  cripple.  He  alleged  tbat  bis  injuries  were  tbe 
result  of  tbe  negligence  of  tbe  appellee  in  permitting  tbis  sidewalk  or  flag- 
ging to  become  sunken  and  tipped  and  tbe  stones  between  to  become  sunken 
so  as  to  form  a  deep  bole;  tbat  he  whs  using  ordinary  care  to  avoid  injury 
at  and  prior  to  tbe  time  be  fell;  tbat  tbe  unsafe  oondltlrin  of  tbe  street  or 
sidewalk,  at  the  place  be  received  bis  injury,  was  known  to  appellee  a  sufiS- 
cient  length  of  time  before  tbe  accident  to  have  repaired  and  made  tbe  place 
reasonably  safe,  and  tbat  be,  appellant,  did  not  know  of  its  unsafe  and  dan- 
gerous condition. 

The  appellee  controverted  tbe  petition  and  pleaded  contributory  negligence 
on  the  part  of  appellant.  This  plea  was  controverted  by  appellant.  A  jury 
was  empaneled  and  beard  the  evidence  of  appellant  and  two  witnesses  for 
appellee,  when  tbe  court  on  motion  of  appellee,  by  a  peremptory  instruc- 
tion, directed  the  jury  to  And  for  the  appellee,  and  the  case  is  here  on  ap- 
peal. The  only  questions  to  be  determined  on  this  appeal  are  whether  or 
not  there  was  any  evidence  introduced  on  the  trial  tending  to  establish  ap- 
pellant's cause  of  action,  and  whether  the  court  erred  in  rejecting  evidence 
offered  by  appellant.  It  appears  in  the  record  that  it  was  agreed  tbat  Bus- 
sell  street  is  one  of  tbe  prominent  streets  of  tbe  city  and  much  traveled; 
that  appellant,  on  the  evening  stated  in  tbe  petition,  was  goin^  from  his 
home  to  church,  and  just  as  he  reached  about  the  center  of  the  alleyway 
mentioned  in  tbe  petition,  bis  foot  slipped  on  the  uneven  surface  of  the 
rooks,  and  he  fell  and  was  severely  and  permanently  injured.  Some  of  the 
"Witnesses  described  the  place  at  which  appellant  fell,  in  substance,  as  fol- 
lowfi:  That  there  were  holes  and  ruts  about  the  center  of  the  alley,  the  slabs 
over  tbe  center  thereof  had  widened  by  long  usage  and  time  to  about  fifteen 
Inches  apart  and  six  or  seven  inches  in  depth.  These  stone  slabs  were  worn 
and  tilted,  and  made  it  more  dangerous  t-o  pedestrians  on  account  of  the 
endden  decline  from  where  tbe  sidewalk  terminated  at  the  north  side  of  the 
alley  to  tbe  center  thereof.  These  slabs  had  worn  slick  and  oval  in  (^bape, 
i^ith  a  .space  between  tbe  ends  thereof  in  the  center  of  the  alley  of  several 
inches  and  six  or  eight  inches  in  depth;  that  this  condition  of  the  sidewalk 
ftiad  existed  for  several  years,  gradually  becoming  worse. 

Tbe  facts  in  the  case  before  us  are  almost  identical  with  the  facts  in  the 
case  of  Carlisle  V.  Secrest,  26  Ky.  Law  Rep.,  836.  In  that  case  the  court 
said :  "It  was  the  duty  of  tbe  appellant  to  keep  its  sidewalk  reasonably  free 
from  defects  endangering  the  traveling  public  while  using  it,  and  if  it  failed 
In  tbe  performance  of  this  duty,  it  is  responsible  for  the  dtMuages  caused  by 
eucb  failure.  The  question  as  to  whether  or  not  there  was  such  failure 
upon  the  part  of  the  municipality,  or  as  to  whether  or  not  the  appellee  was 
guilty  of  contributory  neglignnce  in  the  premises,  were  peculiarly  within  the 
province  of  the  jury  to  determine,  and  as  these  questions  were  properly  sub- 
mitted by  the  court  to  the  jury  in  tbe  instructions  given,  the  judgment  is 
Affirmed." 

In  tbe  case  of  Fugate  v.  City  of  Somerset,  97  Ky.,  68,  this  court  said: 
'  'Upon  these  issues  presented  by  the  pleadings  as  to  whether  said  street  was 
80  obstructed  as  to  render  same  dangerous  and  unsafe  for  public  travel,  and 
"Wtietber  plaintiff  was  injured  by  reason  of  same,  and  as  to  whether  plaintiff 
v^ds  himself  guilty  of  such  negligence  as  to  prevent  his  recovery,  were  all 
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questiooe  of  fact  for  the  determination  of  the  jury  nndcr  appropriate  In- 
structions by  the  court.  Under  the  usual  rule  that,  admitting  eTery  fact 
given  in  evidence  to  be  true,  and  every  inference  deducible  therefrom,  if 
plaintiff  has  made  out  his  case,  it  is  error  to  take  the  case  from  a  jury  by  a 
peremptory  instruction." 

We  are  of  the  opinion  that  there  was  s  ime  evidence  introduced  tending  to 
support  appellant's  cause  of  action,  and  the  court  erred  in  f^ivin^  a  peremp- 
tory instruction.  On  the  trial  the  appellant  introduced  6ev«*rn]  witneFses 
by  whom  he  proved  the  condition  of  the  sidewalk  as  stated,  and  then  offered 
to  prove  by  them  that  for  fifteen  or  eighteen  months  next  prior  to  ap^iel- 
lant's  injuries  they  had  frequently  seen  pedestrians  fall  upon  this  sidewalk 
at  the  place  where  appellant  fell.  Some  of  them  were  injured  slightly,  aad 
some  of  them  were  not  injured. 

On  the   trial  of  the    case  of  District  of  Columbia  ▼.   Amies,  107  U.  S., 
634,  the   plaintiff  in    the   lower   court  was  permitted  to  show   that  prior  to 
the  accident  to  him   a  large  number  of  persons  were  injured  at  the  same 
place  on  the  sidewalk.     The  court  In   that  case.  Justice  Field  writing  the 
opinion,  used  this  language  in  reference  to  the  competency  of  this  evidence: 
'*0n  the  trial  a  member  of  the  Metropolitan  police,  who  saw  the  deceased 
fall  on  the  sidewalk  and  went  to  his  assistance,  was  asked,  after  testifying 
to  the  accident,  whether,  while  he  was  on  his  beat,  other  accidents  had  hap- 
pened at  that  place.    The  court  allowed  the  question,  against  the  objection 
of  the  city's  counsel,  for  the  purpose  of  showing  the  condition  nf  the  streel, 
and  the  liaiblity  of  other  persons  to  fall  there.    The  witness  answered  that 
he  had   seen  other  persons  stumble  over  there.      He  remembered  sending 
home   in  a  hack  a  woman  who  had  fallen  there,  and  had   eeen  as  many  as 
five  persons  fall  there.     The  admission  of  this  testimony  is  now  urged  as 
error,  the  point  of  the  objection  being  that  it  tended  to  introduoe  collateral 
issues,  and  thus  mislead  the  jury  from  the  matter  directly  in   contruversr. 
Were  such   the  case  the  objection  would   be  tenable;    but  no   dispute  was 
made  as  to   these  accidents,  no  question  was  raised  as  to  the  extent  of  tbe 
injuries  received;    no  point  was  made  upon  them;  no  recovery  was  sought 
by  reason  of  them;  nor  any  increase  of  damages.     They  were  proved  simply 
as  circumstances  which,  with  other  evidence,  tended  to  show  the  dangerous 
character  of  the  sidewalk    In   Its  unguarded   condition.    The  frequency  of 
accidents  at  a  particular  place  would   seem   to  be  good  evidence  of  Its  dan- 
gerous character;  at  least,  It  Is  some  evidence  to  that  effect.     Persons  were 
not  wont  to  seek  such  places,  and  do  not  willingly  fall  into  them.     Here  the 
character  of  the  place  was  one  of  the  subjects  of  the  inquiry  to  which  atten- 
tion was  called  by  the  nature  of  the  action  and  the  pleadings,  and  the  de- 
fendant should  have  been  prepared  to  show  its  real  character  in  the  fzice  of 
any  proof  bearing  on   that  subject.    Besides  this,  as  publioity  was  neees- 
earlly  given  to  the  accidents,  they  also  tended  to  show  that  the  dangerous 
character  of  the  locality  was  brought  to  the  attention  of  the  city  authori- 
ties."   (Qulnlan  v.  Utica,  11   Hun.,  217;    Chicago  v.    Powers'   Adm\x.  4? 
111.,  169;  Pomfrey  v.  Village  of  Saratoga,  104  N.  Y.,  459.) 

In  the  first  case  cited  the  court  said,  on  the  competency  of  like  evidence: 
**  There  was  testimony  showing  quite  conclusively  that  for  several  years  im- 
mediately preceding  the  accident,  including  the  various  times  to  which  the 
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testimony  under  consideration  referred,  the  walk  was  in  the  same  general 
condition  that  it  was  in  when  the  plaintiff  reoeived  her  injuries.  It  is 
claimed  by  counsel  for  the  respondent  that,  under  these  oircumstanceSi  the 
evidence  in  question  was  properly  received,  on  the  ground  that  it  tendiBd  to 
show  that  the  walk,  tested  by  actual  use,  had  been  demonstrated  to  be  in 
an  unsafe  and  improper  condition,  and  that  such  was  its  condition  at  the- 
time  when  the  plaintiff  woe  injured." 

Under  these  rulings,  it  was  competent  to  show  prior  accidents  and  in- 
juries received  by  pedestrians  at  the  place  where  appellant  fell,  both  for 
the  purpose  of  tending  to  show,  with  other  evidence,  the  unsafe  condition 
of  the  sidewalk  at  that  place,  and  as  tending  to  show  that  the  dangerous . 
character  of  the  walk  at  that  point  was  brought  to  the  attention  of  the  city 
authorities.  We  are,  therefore,  of  the  opinion  that  the  lower  court  erred  to  . 
the  prejudice  of  the  appellant  in  rejecting  this  evidence. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re-- 
manded  for  further  proceedings  consistent  herewith. 


FLETCHER  v.  COMMONWEALTH. 
(Filed  December  7,  1(K)4— Not  to  be  reported.) 

1.  Substantive  evidence — Admission  in  rebuttal^On  the  trial  of  one  for- 
murder  it  is  error  to  allow  substantive  evidence  of  a  material  character- 
which  was  evidence  in  chief  to  be  Introduced  before  the  jury  in  rebuttal,, 
over  the  objection  of  the  defendant,  after  defendant's  evidence  in  chief  had 
been  closed,  such  evidence  not  having  been  admitted  under  an  exercise  of  a< 
discretion  because  it  had  originally  been  overlooked,  but  admitted  without^ 
other  explanation  or  excuse  than  that  it  was  germane  to  the  issue. 

9.  Conflicting  statements — Effect— Failure  to  admonish  juiy— An  eye  wit- 
ness to  the  killing  having  teEtiAed  that  another  than  defendant  inflicted  the  - 
fatal  wound,  denied  that  she  told  two  police  officers  that  defendant  did  it,, 
and  they  testified  she  so  told  them.  The  sole  effect  of  this  testimony  was  to 
impeach  the  credit  of  such  witness,  and  the  court  erred  in  failing  to  admon- 
ish the  'jury  accordingly. 

8.  Instruction— Appenrancee— Bight  of  defendant  to  prevent  assault  on>- 
another— Some  rude  boys  took  refuge  in  a  house  where  defendant  was,  and 
were  followed  by  deceased  and  three  other  men  with  intent  to  chastise  them, 
and  who,  a  companion  of  deceased,  demanded  should  be  turned  over  tO' 
them.  In  the  altercation  which  ensued  decased  and  his  companion,  with 
appellant  and  two  others,  struggled  for  the  possession  of  an  ax.  It  may 
have  appeared  to  defendant,  in  the  exercise  of  a  reasonable  discretion,  that 
deceased  and  his  companions  intended  to  use  the  ax  in  committing  a  feloni- 
ous assault  on  some  other  person  present,  and  if  this  was  so,  the  defendant 
had  the  right  to  interpose  to  prevent  such  assault,  and  upon  this  featu^  of 
the  case  the  jury  should  have  been  instructed. 

4.  Irrelevant  evidence— Evidence  as  to  what  was  said  and  done  at  the  river 
when  defendant  was  not  present,  and  as  to  what  occurred  between  other 
boys  and  boating  parties  on  the  river  on  other  occasions,  should  have  beenk. 
excluded  from  the  jury. 

A.  F.  Parker  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

vol.  26—73 
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Appeal  from  JeflersoD  Circuit  Court,  Criminal  Divielon. 

OpinioD  of  the  ooart  by  Judge  O'Bear. 

This  appeal  is  prosecated  from  a  convlctloD  on  the  char^  of  murder. 
The  moet  serious  error  in  the  record,  and  the  one  upon  which  we  feel  com- 
pelled to  reverse  the  judgment,  is  that  the  court,  over  the  objection  of  appel- 
lant, allowed  subFtantive  evidence  of  a  material  character,  which  was  evi- 
dence in  chief,  to  be  introduced  before  the  jury  in  rebuttal,  and  after  the 
defendant's  evidence  in  chief  had  been  closed.  This  was  not  admitted 
under  any  exercise  of  discretion  because  it  had  been  overlooked  originally,  but 
was  admitted  without  other  explanation  or  excuse  than  that  it  was  germane 
to  the  issue.  Coming  as  it  did  at  such  n  stage  of  the  trial  in  defiance  of  the 
Code  piovision  regulating  the  subject,  it  has  a  tremendous  force  and  !§ 
characterised  by  this  court,  in  the  case  of  Williams  v.  Common  fcealth,  90 
Ey.,  696,  opinion  by  Judge  Lewis,  as  a  prejudicial  error  for  which  the  court 
is  bound  to  reverse. 

Another  error  of  the  trial  judge  In  admitting  evidence  was  in  not  admon- 
ishing the  jury  as  to  the  effect  to  be  given  to  the  testimony  of  the  polie« 
ofHcers,  Moran  and  Ford,  wherein  they  contradict  the  witness,  Fanny 
Rawlings.  The  Bawlings  woman  was  an  eye  witness  to  the  killing.  She 
testiOed  on  the  trial  that  another  than  the  defendant  inflicted  the  fatal 
wound  which  defendant  was  charged  with  having  done,  and  that  defendant 
did  not  do  it.  She  was  asked  on  cross-examination  if  immediately  after  the 
killing  she  had  not  said  to  oflScersMoran  and  Ford  that  she  saw  the  killing, 
and  that  defendant  Fletcher  did  it,  and  described  him  so  that  the  officers 
could  find  him.  Having  denied  making  this  statement  to  the  officers,  they 
were  called  in  rebuttal  to  prove  that  she  did  make  it.  The  sole  effect  of  the 
testimony  of  this  witness  was  in  law  its  tendency  to  impeach  the  credit  of 
Fanny  Rawlings  as  a  witness,  and  the  court  should  have  admonished  the 
jury  accordingly.  Otherwise  it  would  be  possible  that  hearsay  evidence, 
fltatments  made  out  of  court  and  not  under  oath,  could  be  admitted  as  sub- 
stantive proof  on  the  trial  of  one  accused  of  crime.  What  Fanny  Kawllngs 
said  out  of  court  as  to  who  did  the  killing  was  of  itself  manifestly  irrel- 
evant. The  fact  that  she  had  previously  made  a  statement  different  from 
her  testimony  is  always  relevant  to  be  shown,  not  for  the  purpose  of  estab- 
lishing the  verity  of  her  previous  statement,  but  to  discredit  her  sworn 
statement. 

In  lieu  of  the  instruction  given  by  the  court  defining  self-defense,  with 
which  we  are  not  entirely  satisfied,  thotigh  we  are  not  prepared  to  say  that 
the  case  would  have  been  reversed  on  Irs  account,  the  court  should  have  told 
the  jury  in  substance  that  if  they  believed  from  the  evidence  that  the  de- 
fendant, at  the  time  and  in  the  manner  charged  in  the  indictment,  killed  the 
deceased,  and  that  he  believed,  and  had  reasonable  grounds  to  believe,  that 
he  was  in  imminent  danger  of  death  or  great  bodily  harm  at  the  hands  of 
deceased,  he  had  the  right  to  use  such  means  at  his  command  as  were  neces- 
sary, or  as  to  him,  situated  and  surrounded  as  he  was,  may  have  appeared 
reasonably  neoessary,  to  avert  the  impending  danger,  real  or  apparent,  the 
law  under  such  circumstances  holding  the  defendant  not  guilty  upon  the 
ground  of  self-defense  and  apparent  necessity.  (Kowsey  v.  Commonwealth, 
26  Ky.  Law  Rep.,  841.) 
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The  court  Is  furthermore  of  the  oplDion  that,  uuder  the  oircumstanoes  In 
^is  case,  another  inetruction  should  have  been  glTeu.  It  appears  that  de- 
ceased and  three  other  men  were  chasSng  some  insolent  boys,  had  ruil  them 
tor  some  distance,  with  the  expressed  intention  and  threat  of  chastising  them, 
<or  doing  them  some  physical  hurt.  The  boys  took  refuge  in  the  house  where 
the  defendant  was.  A  companion  of  the  deceased  demanded  that  they  be 
turned  over  to  them.  In  the  altercation  that  followed  deceased  and  his 
'Companion  with  appellant  and  two  others  struggled  for  the  possessJon  of  an 
41Z.  Just  what  the  deceased  intended  to  do  with  the  az  is  not  clearly  fehown. 
It  may  have  been,  or  it  may  have  appeared  to  the  defendant  in  the  exercise 
•of  a  reasonable  judgrjent  under  the  oircumEtances  and  surroundings  as 
'Shown  in  the  evidence,  that  the  deceased  and  his  companion  Inteaded  to  use 
the  ax  in  committing  a  felonious  asaault  upon  the  youths,  or  some  other  per- 
-son  there  present.  If  that  was  eOf  then  the  defendant  had  the  right  to  in- 
terpose to  prevent  such  assault,  and  to  do  for  the  person  against  whom  it 
was  attempted  what  such  person  might  have  done  for  himself.  The  doc- 
trine announced  by  this  court  in  Morrison  v.  Commonwealth,  24  Ey.  Law 
Hep.,  2494,  states  the  rule  of  law  applicable  to  this  subject.  The  court  is 
-also  of  opinion  that  the  evidence  as  to  what  was  said  and  done  at  the  river 
^hen  the  defendant  was  not  present,  and  as  to  what  occurred  between  other 
boys  and  boating  parties  on  the  river  on  other  occasions,  have  no  place  in 
this  case,  and  should  have  been  excluded  from  the  jury. 

For  the  reasons  indicated  the  judgment  must  be  reversed  and  cause  re- 
manded for  a  new  trial  under  proceedings  not  inconsistent  herewith. 


AMERICAN  BOOK  CO.  v.  WELLS,  COUNTY  SUPERINTENDENT,  &o. 

(Filed  December  7,  1904— Not  to  be  reported. ) 

1.  Common  schools— Book  contract— Furnishing  books  to  school  children 
— Breach  of  bond— A  bond  was  executed  by  appellant,  American  Book  Co., 
to  the  Commonwealth  of  Kentucky  in  the  sum  of  $10,000,  conditioned  that 
appellant  would,  if  its  school  text-books  were  adopted  by  any  of  the  county 
boards  of  examiners  of  ihis  State,  bell  to  the  patrons  of  the  common  schools 
of  such  county  the  books  published  by  appellant,  at  prices  not  greater  than 
it  sold  the  same  books  to  the  patrons  of  the  schools  in  other  States.  There- 
•after  appellant  contracted  with  the  board  of  examiners  of  Mason  county  for 
the  use  of  certain  of  its  books  in  the  common  schools  of  said  county.  In  an 
action  by  the  superintendent  of  schools  in  said  county  of  Mason  against  ap- 
pellant for  a  breach  of  said  bond,  in  which  plaintiff  alleged  and  proved  that 
euch  books  vvere  sold  to  the  schools  of  Mason  county  by  appellant  at  a  price 
greater  than  that  charged  by  appellant  for  the  same  books  in  the  State  of 
Ohio,  Held— That  such  sales  were  a  breach  of  appellant's  bond. 

a.  Defenses— Validity— The  fact  that  appellant  furnished  the  books  to  the 
retailers  in  this  State  at  the  list  price  named  in  the  bond  with  the  agree- 
ment that  they  were  to  sell  them  to  the  school  children  at  a  discount  of  20 
per  cent.,  while  under  the  laws  of  the  State  of  Ohio  appellant  was  required 
to  discount  them  in  that  State  25  per  cent. ,  is  not  a  valid  defense  to  a  charge 
of  a  breach  of  appellant's  bond  in  charging  a  greater  price  in  Kentucky 
than  in  Ohio,  or  the  further  fact  that  it  is  more  expensive  to  merchandise 
appellant's  books  in  Kentucky  than  in  Ohio  is  not  a  valid  defense. 

8.  Penalty— Liquidated  damages— The  question  is  re-argued  whether  the 
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■um  of  $10,000  can  be  recovered  Id  one  action  upon  the  breach  of  the  bond 
as  liquidated  damages.  We  have  re-examined  the  question  and  remain  eat- 
isfled  with  the  conclusion  reached  on  this  point  in  the  opinion  of  Common- 
wealth V.  Qinn,  111  Ky.,  110,  which  holds  that  the  whole  sum  oan  be  recov> 
ered  in  one  action.  The  penalty  la  fixed  by  the  statute  and  a  statotoiy 
penalty  is  never  void  or  unen forcible  because,  in  the  opinion  of  the  court,  it- 
Is  harsh. 

Myers  &  Howard  and  Sal  lee  &  Slattery  for  appellant. 

E.  L.  Wnrthington,  G.  Burgess  Taylor  and  C.  D.  Newell  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

Appellee,  the  superintendent  of  common  schools  of  Mason  county,  Ken- 
tucky, brought  this  suit  against  appellant  American  Book  Co.  and  its  rare- 
ties  to  recover  on  the  bond  executed  to  the  Commonwealth  before  the  State 
Board  of  Education.  The  bond  was  conditioned  that  the  principal,  the 
American  Book  Co.,  would,  if  its  school  text-books  were  adopted  by  any  of 
the  county  boards  of  examiners  of  this  State,  sell  to  the  patrons  of  the  com- 
mon schools  of  such  counties  the  books  published  by  appellant,  a  list  of 
which, with  the  prices  thereof, were  set  out  in  the  bond,  at  prices  not  greater 
than  it  sold  the  same  books  to  the  patrons  of  schools  in  other  States.  The 
bond  in  this  case  is  in  every  material  particular  the  same  as  the  one  before 
the  court  in  Commonwealth  v.  Ginn,  111  Ky.,  110. 

The  facts  are  that  appellant  American  Book  Co. ,  desiring  to  have  its 
school  text-books  introduced  for  exclusive  use  in  some  or  all  of  the  common 
schools  of  this  State,  complied,  as  a  condition  precedent  to  such  right,  with 
the  requirements  of  sections  4428-44SM,  Kentucky  Statutes,  by  executing  tbe> 
bond  for  $10,000  to  the  Commonwealth,  conditioned  as  required  by  the  stat- 
utes, and  as  above  stated.  Thereafter  the  board  of  examiners  of  Mason 
county  adopted  for  use  in  the  common  schools  of  that  county  nome  of  the  text- 
books published  by  appellant,  among  them  being  McMaster's  Histoiy;  Ray's 
Practical  Arithmetic,  and  McGuffey's  Fifth  Reader.  In  the  list  of  books 
and  prices  furnished  the  suxierintendent  of  public  instmottion  by  appellant 
these  three  books  were  included,  and  the  undertaking  of  the  bond  vras  that 
their  wholesale,  as  well  as  their  retail,  prices  fixed  in  such  counties  in  this 
State  as  might  adopt  them  were  not  to  be  exceeding  the  following: 

Wholesale       Retail 
list  price,     list  prices 

McMaster's  History II  00  $1  0& 

Ray's  Practical  Arithmetic 60  fiO 

McGuffey's  Fifth  Reader 78  » 

Appellant  book  company,  as  a  compliance  with  its  obligations  in  the  bond, 
sold  these  books  to  local  retail  dealers  in  Mason  county  at  the  list  prices 
fixed  in  the  bond,  and  above  set  forth,  less  20  per  cent,  discount,  as  follows: 

McMaster's  History 10  80 

Ray's  Practical  Arithmetic 40 

McGuffey's  Fifth  Reader fig 

It  bound  the  retail  dealers,  by  agreements  entered  into  between  them  to 
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^liat  effect,  that  the  books  should  be  resold  to  the  pupils  at  the  list  prices  of 
^1,  60  cents  and  72  cents  respectively. 

The  proof  shows  that  during  the  period  covered  by  the  adoption  of  these 
books  by  the  Mason  County  Board  appellant  sold  the  same  books  to  the 
township  boards  of  education  of  two  townships  In  Ohio  (one  In  Adams 
'County  and  the  other  In  Brown  county),  at  the  following  prices: 

McMaster's  History tO  7* 

Bay's  Practical  Arithmetic 88 

McGuflfey's  Fifth  Reader 64 

Under  the  statutes  of  Ohio  It  appears  that  the  State  School  Book  Board 
is  authorized  to  Invite  publishers  and  dealers  In  school  text-books  to  file 
samples  before  them,  with  their  list  prices  of  such  books  as  they  proposed  to 
sell  for  use  in  the  public  schools  of  the  State,  whereupon,  if  the  board  ap- 
proves the  publications  as  text-books,  the  publishers  or  dealers  and  the  State 
enter  into  contracts  by  which  the  publishers  and  dealers  are  bound  to  fur- 
nish the  books  to  township  boards  of  education  at  prices  not  exceeding  76 
per  cent,  of  the  list  prices  submitted.  These  facts  being  certified  to  the 
local  boards,  they  are  then  permitted  to  adopt  such  of  the  publications  as 
may  be  suitable  for  their  purposes  and  be  chosen  by  them.  The  publishers 
•and  dealers  are  required  to  furnish  the  books  so  selected,  and  none  other 
oan  be  used  during  the  term  covered  by  this  selection  at  the  prices  fixed 
with  the  State  Board.  The  statute  further  provides:  "Each  board  of  educa- 
tion shall  have  powei  to,  and  shall,  make  all  necessary  provisions  and 
arrangements  to  place  the  books  so  purchased  within  easy  reach  of  and 
aocessible  to  all  the  pupils  in  their  district,  and  for  that  purpose  may  make 
such  contracts,  and  take  such  security  as  they  may  deem  necessary,  for  the 
custody,  care  and  sale  of  such  books  and  accounting  for  the  proceeds,  but 
not  to  exceed  10  per  cent,  of  the  cost  price  shall  be  paid  therefor,  and  said 
books  shall  be  sold  to  pupils  of  school  age  in  the  district  at  the  price  paid 
the  publisher,  and  not  to  exceed  10  per  cent,  thereof  added." 

It  was  also  allowed  by  the  Ohio  statute  that  the  local  boards  might 
-arrange  with  local  retail  dealers  to  furnish  the  books  at  the  prices  above 
-specified.  The  local  boards  appear  to  be  also  authorized  to  donate  the  books 
to  pupils,  if  they  chose  to  adopt  that  plan.  Appellant,  in  pursuance  to  the 
statute  of  Ohio  alluded  to,  did  submit  samples  and  piice  lists  of  its  school 
text-t>ook3,  including  the  three  above  particularized,  the  list  prices  being  the 
eame  as  those  furnished  to  the  State  of  Kentucky,  and  entered  into  contract 
with  the  State  of  Ohio  to  furnish  them  to  any  local  board  at  75  per  cent,  of 
the  list  prices.  The  boards  of  the  two  townships  in  Brown  and  Adams 
counties  then  adopted  these  three  text-books,  and  they  were  furnlFhed  to 
them,  and  by  them  to  their  pupils,  at  the  following  prices: 

Publisher's  prices  to  Board's  prices  to 
Township  Board.  Pupils. 

MoMaster's  History to  75  10  83 

Kay's  Practical  Arithmetic 88  42 

McGuffey's  Fifth  Reader 54  60 

Upon  these  facts  the  circuit  court  adjudged  that  appellants  had  violated 
the  undertaking  in  their  bond,  and  that  they  pay  to  appellee  for  the  use 
and  benefit  of  the  common  schools  of  Mason  county  the  full  penal  sum  of 
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$10,000.  Appellants  very  earnegtly  Ineist  that  under  the  facts  stated  they* 
have  not  broken  the  bond.  They  contend  that  the  bond  means  that  their 
principal  wimld  not  sell  direct  to  patrons  elsewhere  at  a  less  price,  either  by 
wholesale  or  retail,  than  it  sold  to  Kentucky  patrons  for ;  that  as  the  salea 
in  Ohio  were  not  to  patron  pupils,  but  to  the  township  boards,  the  property 
in  the  bookspassed  out  of  the  book  company,  and  their  sale  at  whatever 
price  by  the  local  boards  was,  therefore,  beyond  the  book  company's  oontrol. 

If  this  argument  were  sound,  the  Kentucky  statute  and  the  bond  exe- 
cuted under  it  would  be  without  value.  As  a  matter  of  fact,  appellant 
book  company  does  not  sell  direct  to  the  Kentucky  pupil  at  all,  but  sells  txy 
local  retail  dealers,  who  in  turn  sell  to  the  pupils.  Therefore,  the  argument 
would  lead  to  this:  As  the  book  company  sold  to  neither  Ohio  pupils  nor 
Kentucky  pupils,  but  in  each  instance  sold  to  retailers  to  sell  again,  over 
whom  it  had  no  sort  of  control,  there  could  never  be  a  breach  of  the  bond  in 
Kentucky,  nor  of  the  Ohio  statute;  and  as  the  statutes  impose  no  penaltiea 
against  retail  dealers  not  publishers  for  selling  at  any  price,  nor  undertake 
to  regulate  their  action  at  all,  the  whole  policy  so  carefully  framed  by  the 
legislatures  of  these  States  would  be  abortive  of  any  good  result. 

What  was  the  object  of  all  this  legislation?  It  is  stated  in  the  title  of  the 
Ohio  Statute  to  be  (so  far  as  that  State  is  concerned):  "An  act  to  provide- 
for  supplying  the  schools  of  Ohio  with  good  and  suflScient  school  books  at 
the  lowest  possible  prices.*'  Of  Uie  Kentucky  statute  this  court  in  th» 
Ginn  case,  supra,  said:  **It  was  the  evident  purpose  of  the  legislature  of 
Kentucky  to  provide  for  the  supplying  of  the  school  children  of  Kentucky 
with  proper  text-books  at  certainly  not  a  greater  price  than  the  same  hooka 
were  furnished  to  the  school  children  of  other  States." 

It  was  believed,  and  it  is  no  doubt  true,  that  the  prices  of  these  books  and 
such  publications  can  be  regulated  and  controlled  by  the  joint  action  of  the 
State  and  the  publishers.  When  they  agree  upon  the  maximum  prices  at 
which  they  are  to  reach  the  pnpil,  tho  State  thereupon  adopting  such  pub- 
lications for  a  period  to  the  exclusion  of  all  others,  it  Is  within  the  intent  of 
the  high  contracting  parties,  as  well  as'within  the  power  of  the  publisher, 
that  the  latter  will  provide  means  of  not  only  furnishing  books  of  specified 
grade  and  quality,  but  also  at  the  specified  prices.  It  will  not  do  t«  say 
that  the  publisher  can  not  control  the  price  after  he  sells  to  the  retail  dealer. 
The  control  of  the  retail  dealer  is  wholly  outside  of  the  question.  The  pub- 
lisher obligates  himself  to  furnish  the  books  and  fix  and  maintain  the  oon> 
sumption  price.  If  he  can  not  do  it  through  retail  dealers  they  must  be 
discarded,  and  other  means  of  supplying  the  demand  be  substituted. 

Appellants  extend   the  argument  to   say  that  the  book  company  does  not 
fix  the  prices  of  its  books   in  Ohio,  but  that  the  State  of  Ohio  fixes  tbero. 

This  argument  is  applied  alike  to  the  sales  by  the  book  company  to  the 
township  boards  and  to  the  sales  by  the  township  boards  to  pupils.  In  the 
sales  by  the  book  company  to  the  local  boards  it  is  not  true  that  the  State 
fixes  the  prices.  They  are  fixed  by  the  agreement  of  the  two  oontraotiog 
parties,  the  State,  representing  the  buyers,  and  the  publisher  as  seller.  If 
the  sales  were  condemnations  by  the  State,  if  such  a  thing  were  allowed, 
then  it  might  be  said  that  the  State  fixed  the  prices.  But  the  puhlisfaera 
are  not  bound  to  agree  to  the  terms  of  the  Ohio  statute;  they  are  not  bound 
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to  8e]l  these  books  for  use  In  the  Ohio  publlo  schools  at  all  unless  they 
choose  to.  When  they  do  accept  the  tenns  of  the  Ohio  proposition,  and  sub* 
mit  price  lists,  agreeing  to  take  76  per  oent.  of  them  for  their  books,  they 
thereby  fix  the  wholesale  prices  of  their  publication  when  cold  for  the  pub' 
lie  use  in  that  State.  They  have  agreed  with  Kentucky,  and  bound  them> 
selves  thereto  by  the  bond  sued  on,  that  they  will  sell  their  publications  in 
this  State  so  that  they  will  reach  the  Kentucky  pupils  at  a  price  not  exceed- 
ing their  lowest  wholesale  price  for  the  same  books  elsewhere.  This  they 
havn  failed  to  do. 

But  if  the  Kentucky  statute  did  not  mean  what  it  says,  and  what  was 
held  in  the  Ginn  case,  supra,  that  it  meant,  that  is,  that  the  retail  list  price 
in  Kentucky  was  to  be  as  low  as  the  lowest  wholesale  list  price,  or  the  low- 
est retail  list  price  fixed  by  the  book  company  for  the  same  books  in  any 
other  State  or  country,  but  was  to  mean  only  that  the  retail  list  price  fixed 
for  Kentucky  was  to  be  as  low  as  the  lowest  retail  list  price  fixed  by  the 
book  company  for  the  same  books  in  any  other  State  or  country,  still  we 
oonolude  that  the  facts  stated  show  a  breach  of  the  bond.  It  is  not  neces- 
sary in  order  that  the  publisher  shall  fix  a  retail  price  list  that  it  shall  have 
recommended  or  initiated  It.  It  is  enough  if  the  publisher  sells  to  a  retailer 
for  resale  under  an  agreement  that  the  retailer  may  resell  at  the  Rpecified 
retail  price  list.  The  retailer  can  not  resell  at  all  unless  the  publisher  first 
sells  him  the  books  with  an  agreement  that  he  may  resell  at  a  stated  price, 
or  without  any  limitation  of  his  right  to  so  sell.  When  the  publisher  volun- 
tarily enters  into  a  contract  with  the  State  by  which-  the  State  contracts  on 
behalf  of  local  boards  of  education  who  may  adopt  the  books  for  their  pur- 
chase at  76  per  cent,  of  their  list  price,  and  for  their  resale  to  pupils  at  not 
exceeding  10  per  cent,  advance  on  that  cost,  the  publisher  * 'fixes"  the  last- 
named  selling  prices  within  the  meaning  of  our  statute  as  a  retail  selling 
price  of  the  books  in  that  State.  It  could  not  be  done  except  by  the  pub- 
lisher's co-operation.  The  complaint  is  not  that  the  publisher  has  sold  to 
Ohio  at  the  prices  it  did,  or  that  it  put  the  books  into  the  hands  of  the  Ohio 
pupils  at  the  prices  made  possible  under  its  contract  with  that  State,  but 
that,  having  elected  to  do  so,  it  has  not  done  the  same  in  Kentucky.  Ap- 
pellant's offer  to  sell  the  same  books  to  Kentucky  boards  at  the  same  prices 
as  they  are  sold  in  Ohio  does  not  satisfy  the  terms  of  their  bond  to  Ken- 
tucky ;  nor  is  it  an  argument  of  any  value  in  the  case.  The  Kentucky  Stat- 
utes and  system  do  not  admit  of  an  acceptance  of  the  suggested  offer.  It  is  ' 
only  a  proposition  to  do  something  that  can  not  be  accepted  in  lieu  of  what 
they  had  agreed  to  do. 

Appellants  say  that  the  cost  to  the  book  company  in  merchandizing  these 
books  in  Kentucky  is  an  item  that  must  be  taken  care  of  somewhere  in  the  i 

transaction,  and  must  have  been  so  understood  by  the  legislature.     Selling  i 

to  retail  dealers,  they  say,  must  be  at  such  price  below  the  stipulated  retail  i 

price  as  to  allow  a  margin  to  the  retail   dealer,  covering  freight,  cost  of  j 

handling,  losses  from  bad  accounts,  and  left  over  stock,  and  the  like;  that  | 

the  IP  per  cent,  discount  made  to  the  Kentucky  retail  dealers  by  the  book 
company  was  to  cover  this  feoture.  The  argument  proceeds  upon  the  theory 
that  the  statute  was  passed  to  aid,  or  at  least  was  intended  not  to  interfere 
with,  retail  dealers  in  school  text-books.    Possibly  nothing  that  could  have 
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been  touched  on  by  the  statute  was  further  from  the  legislative  purposi*. 
The  dominant  idea  was  to  procure  uniformity  of  text-books  fot  reasonablj 
lonfi  periods  at  the  lowest  prices  to  the  pupils.  Where  the  text-books  of  a 
publisher  were  adopted  in  a  county,  it  was  for  a  term  of  five  years,  and  was 
exclusive.  It  gave  to  that  publisher  practically  a  monopoly  of  that  market 
for  all  the  books  of  that  grade  used  in  the  common  schools  of  that  oonnty 
for  a  long  and  definite  term.  But  to  obviate  the  greatest  danger  of  monopoly, 
namely,  extortion,  the  most  exact  care  was  prescribed  to  insure  that  the 
prices  of  such  books  to  the  Kentucky  pupil  were  to  be  regulated  by  the  most 
favorable  prices  at  which  the  publisher  sold,  or  permitted  to  be  sold,  the 
«ame  books  elsewhere,  whether  by  wholesale  or  retail,  for,  as  the  whole 
market  in  Kentucky  counties  adopting  the  books  was  turned  over  to  that 
publisher.  It  was  deemed  a  wholesaling  so  far  as  the  advantages  to  the  pub- 
lisher were  concerned.  It  was,  therefore,  bound  to  duplicate  here  the 
advantages  given  by  wholesale  tiansactions  in  the  same  book  elsewhere.  Tbit 
Idea  in  the  statute  is  brought  out  distinctly  in  the  bond  sued  on,  for  it  is 
therein  stated  in  most  explicit  terms  that  the  wholesale  and  the  retail  prioes 
were  to  be  the  same. 

A  condition  of  the  bond  is  that  if  the  principal  '^failed  to  comply  with 
any  of  the  provisions  of  the  bond  in  honor  and  good  faith  in  selling  any 
books,"  etc.,  then  the  obligors  shall  be  bound  as  for  its  breach.  The  peti- 
'tion  alleged  a  breach  of  this  condition.  It  is  insisted  for  appellants  that  the 
proof  fails  to  sustain  the  charge.  We  are  consequently  called  upon  to  notice 
particularly  this  feature  of  the  case. 

Appellant  book  company's  attitude  in  the  record  is  not  creditable.  The 
testimony  of  its  assistant  manager  creates  the  distinct  impression  that  it 
has  endeavored  only  to  live  up  to  the  letter,  in  utter  disregard  of  the  spirit, 
of  its  undertaking.  He  says  it  has  published  a  price  list  of  all  its  school 
text-books.  He  files  a  copy  of  it  in  the  record.  It  is  cnlied  nteither  a  whole- 
sale nor  a  retail  price  list.  The  witness  declined  to  say  which  it  was.  Asa 
matter  of  fact  it  was  neither,  except,  it  seems,  for  the  purpose  of  contract- 
ing with  the  States  that  have  adopted  some  plan  similar  to  the  Kentucky 
plan  of  protecting  school  patrons  from  frequent  changes  of  text-books,  and 
from  extortion  and  other  abuses.  The  price  list,  as  published  by  appellant 
book  company,  is  the  one  by  which  it  contracted  with  this  State,  and  em- 
braces the  books  and  identical  prices  set  out  in  the  bond  siied  on.  It  seems 
it  was  the  same  price  ll^t  furnished  the  State  School  Book  Board  of  Ohio  in 
making  the  contract  over  there.  Does  appellant  company  regulate  its  whole- 
sale transactions  by  that  list?  It  does  not.  It  sells  to  Ohio  local  boards  at 
76  per  cent  of  those  publiFhed  prices,  and  to  the  local  retail  dealers  in  Ken- 
tucky at  80  per  cent.,  generally,  but  sometimes  at  other  and  less  rates.  Nor 
is  the  retAll  trade  regulated  by  that  list.  While  it  is  furnished  the  local  re- 
tail dealers  in  Kentxicky,  and  while  they  are  made  to  agree  that  they  will 
observe  It  in  making;  sales  to  pupils,  yet  there  is  no  practical  way  of  enforc- 
ing that  agreement  if  appellant's  theory  of  the  case  should  be  adopted,  for, 
they  say  the  title  to  the  books  and  all  control  over  their  sale  pass  from  the 
publishers  when  they  sell  to  the  retailers.  The  latter  are  not  under  legal 
obligation  to  the  State  to  sell  the  books  at  any  particular  price.  Therefore, 
At  the  books  should  be  sold  by  the  retailers  in  yiolation   of  their  agreement 
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'With  the  publishers  at  a  higher  price  than  that  fixed  bj  the  bond  sued  on, 
the  book  company  would  not  be  liable,  under  Its  theory,  because  it  had 
neither  made  the  retail  sale,  nor  had  fixed  the  price  at  which  it  was  made. 
The  retailer  would  not  be  liable  on  its  undertaking  to  the  book  company 
because  it  had  sustained  no  damage  by  reason  of  the  transaction. 

So,  in  Ohio,  the  published  price  list  furnishes  the  basis  for  neither  the 
wholesale  nor  the  retail  trade,  except  as  a  point  from  which  to  calculate  dis- 
-countE.  The  books  are  sold  to  the  township  trustees  at  less  than  the  pub- 
lished price  list,  aifd  by  them  resold  to  the  school  pupils  of  Ohio  at  less  also 
than  the  published  list.  Appellant's  contention,  that  it  "fixes*'  the  prices 
of  its  publications  by  the  printing  or  circulation  of  a  price  list  which  is  not 
observed  in  either  the  wholesaling  or  retailing  of  the  books  in  practical 
operations,  and  which  is  not  enforced,  will  not  satisfy  the  terms  of  its  bond, 
nor  the  requirements  of  the  statute  under  which  it  had  voluntarily  sought 
and  obtained  the  exclusive  right  to  have  its  publications  used  in  certain  of 
the  common  schools  of  this  State.  Where  the  statute  requires  the  publishers 
to  "make  such  arrangements  with  local  dealers  or  agents  to  sell  such  text- 
books in  sufficient  quantities  to  supply  the  patrons  and  pupils  *  *  *  at  the 
special  retail  price  list  herein  provided  for,"  it  does  not  contemplate  a  vio- 
lation of  the  foregoing  parts  (if  the  net  forbidding  discriminations  against 
Kentucky  consumers;  it  wns  not  intended  that  thereby  the  publisher  was  to 
be  allowed  to  put  it  entirely  out  of  his  power  to  compel  the  observance  of 
his  part  of  the  contract,  up,  for  example,  by  parting  with  the  title  and  con- 
trol of  the  books  to  retailers— just  the  reverse  was  in  mind.  The  arrange- 
ments that  were  to  be  made  with  local  dealers  or  agents  were  to  be  such  as 
would  make  the  publisher  liable  if  they  were  violative  of  the  bond  to  the 
State,  must  be  such  as  to  be  a  discharge  of,  not   to  avoid,  its  undertaking. 

The  opinion  in  the  case  of  Mills  v.  Myers,  &c.,  24  Ky.  Law  Rep.,  971,  is 
relied  on  by  appellants.  That  is  a  manuscript  opinion  in  no  sense  intended 
to  trench  upon  the  doctrines  announced  in  Commonwealth  v.  Ginn,  HI  Ey., 
110,  supra,  nor  does  it  purport  to  do  so.  On  the  contrary,  it  expressly  states 
that  its  facts  are  different.  It  may  be  that  the  facts  of  the  Mills  case  are  as 
they  appear  here,  as  is  asserted  in  argument.  If  that  be  true,  it  is  clear  that 
they  were  not  so  understood  by  the  court,  or  its  decision  would  have  been 
different.  The  only  thing  meant  to  he  decided  in  the  Mills  case  was.  that 
If  somebody  in  another  State,  and  not  by  the  connivance  or  consent  of  the 
book  company,  sold  these  publications  at  a  less  figure  than  the  Kentucky 
contract,  the  bond  was  not  thereby  broken.  The  illustration  used,  and 
which  evidently  had  been  Impressed  upon  the  court  as  a  fact  in  that  case, 
shows  what  was  intended  to  be  covered  by  the  decision,  that  is,  where  de- 
I)artment  stores  offered  and  sold  such  books  at  less  than  their  cost  for  a  day 
or  two  to  attract  customers  to  their  store.  Or  where,  after  the  sales  to  the 
State  of  Ohio,  or  its  local  boards,  at  a  price  not  less  than  the  Kentucky 
prioe,  and  the  local  boards,  without  previous  understanding  with  the  pub- 
lishers to  that  effect,  or  in  violation  of  the  statute  of  that  State,  or  under 
statute  passed  subsequent  to  the  sale  by  the  publishers,  allowing  the  local 
board  to  sell  at  less  pricei,  sold  these  books  at  a  lower  price  than  the  one 
fixed  here,  manifestly  it  would  be  a  matter  not  within  the  power  of  appel- 
lant company  to  control,  and  would  not,  therefore,  be  a  breach  of  its  bond. 
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The  question  is  re-argued  whether  the  sum  of  110,000  can  he  recovered  Id 
one  actioD,  upon  a  breach  of  the  bond,  as  liquidated  damages.  The  proposi- 
tion that  It  can  te  is  assailed  upon  the  ground  that  penalties,  or  forfeitures, 
provided  for  by  contract,  which  are  disproportionate  to  the  actual  damages 
for  its  breach,  are  disfavored  by  the  courts,  and  not  allowed.  We  have  re- 
examined the  question,  but  remain  satisfied  with  the  conclusion  reached  on 
this  point  in  the  opinion  in  Commonwealth  v.  Ginn,  supra.  In  addition 
to  the  reasons  given  in  that  opinion  we  will  add  that  the  penalty  Imposed 
on  the  obliftors  by  this  bond  is  one  fixed  by  the  statute.  Consequently  it  is 
the  law  that  allows  its  recovery,  and  not  merely  the  agreement  of  the  parties, 
as  is  the  case  where  the  courts  sometimes  relieve  the  one  in  default  upon  a 
contract  because  it  is  a  hard  bargain  and  against  conscience  to  enforce  It 
But  a  statutory  i)enalty  is  never  void  or  unenforcible  because  in  the  opinion 
of  the  court  it  is  harsh ;  that  is  a  matter  solely  for  the  legislative  discretion^ 
to  correct  which  is  wholly  beyond  the  power  of  the  judiciary.  (ClarlL  v. 
Barnard,  108  U.  S.,  486.) 

The  final  contention  is  that  the  bond  is  invalid  because  it  was  not  approved 
by  the  State  Board  of  Education.  The  facts  upon  this  branch  of  the  case 
are  that  the  bond  was  executed  before  and  was  endorsed  "approved."  fol- 
lowed by  the  signatures  of  the  ex -officio  members  of  the  State  Board  of  Edu- 
cation, filed  in  the  office  of  the  superintendent  of  public  instruction,  and 
acted  upon  by  that  official  and  by  appeHant  book  company,  as  valid  and 
sufficient.  Under  it  and  by  authority  of  its  due  execution  appellant's  hooks 
and  prices  were  certified  to  the  counties  of  the  State,  and  adopted  by  some 
of  them.  But  there  was  no  entry  by  the  board  upon  its  record  book  of  the 
fact  of  its  approval.  Waiving  certain  objections  as  to  the  time  and  manner 
of  presenting  the  objection,  we  come  direct  to  consider  it  on  its  merits.  Ap- 
pellant's argument  here  is  that  by  statute  the  Kentucky  State  Board  of 
Education  is  a  body-cor[3orate  (section  4377,  Kentucky  Statutes),  and  that  as 
such  it  is  incapable  of  acting  as  such  except  by  its  record;  that  the  indi- 
vidual approval  of  all  the  members  of  the  body-corporate  is  not  equivalent 
to  the  corporate  approval,  and  is  not  the  approval  of  the  corporation.  A 
corporation  may  in  such  matter  speak  otherwise  than  through  its  records. 
(Pryse  v.  Farmers  Bank,  17  Ky.  Law  Rep  ,  1056;  Bank  of  U.  S.  v.  Dan- 
drldge.  12  Wheat...  64.) 

Statutes  requiring  bonds  to  be  approved  by  certain  officials  are  not  for  the 
purpose  of  protecting  the  obligors  in  the  bond,  but  are  aimed  to  protect  the 
public,  to  insure  their  solvency,  and  to  create  evidence  of  an  unimpeachable 
character  of  the  fact  of  their  execution.  When  they  are  executed  for  a  legal 
purpose,  before  a  proper  tritunal,  and  are  in  fact  accepted  and  approved  by 
the  officer  or  body  whose  duty  it  was  to  approve  them,  it  could  serve  no  use- 
ful purpose  of  the  law  to  hold  them  invalid,  to  release  all  the  obligors 
thereon,  and  to  defeat  every  purpose  of  its  execution,  simply  because  the 
fact  of  approval  was  not  endorsed  precisely  as  had  been  direct-ed  by  the  legis- 
lature. The  bond  is  valid  if  in  fact  executed,  delivered  and  accept^'d  sub- 
stantially in  the  manner  pointed  out  by  the  law.  (Combs  v.  Breathitt 
County,  18  Ky.  Law  Rep.,  809;  Young  v.  Stiite,  7  Gill  &  J..  Md..  261;  Jones 
V.  suite,  87  Am.  Dec,  ISO;  Estate  of  Ramsey  v.  People,  197  111..  672;  64  N. 
£.,  540;  90  Am.  St.  Rep..  177;  Meacham  on  Public  Officers,  section  269  ) 
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The  statute  requiied  the  publishers  to  execute  boud  before  the  ez-offlcia 
members  of  the  State  Board  of  Education,  and  it  was  made  "the  duty  of  the 
ez-offlcio  members  of  the  said  State  Board  of  Eduoatioo  to  accept  aud  file 
said  bond  in  the  office  of  the  superintendent  of  public  instruction."  (Sec- 
tion 44dl,  Kentucky  Statutes. )  The  approval  of  the  members  seems  to  be 
the  only  approval  required,  and  as  endorsed  on  the  bond  in  this  case,  satis- 
fied every  purpose  of  the  law. 

Perceiving  no  error  in  the  record  the  judgment  of  the  circuit  court  ia 
affirmed,  with  damages. 


CHICAGO,  ST.  LOUIS  &  NEW  ORLEANS  R.  R.  CO.  v.  ROTTGERING. 

(Filed  December  7,  1904— Not  to  be  reported.) 

1.  Railroads— Right  of  way— Question  of  damages— Verdict  af  jury— Oa 
the  trial  of  the  question  of  damages  done  to  the  owner  of  land  by  a  railroad 
oompany  for  its  right  of  way,  the  verdict  of  the  jury  will  not  be  disturbed 
unless  it  is  apparent  that  it  is  unsupported  by  or  is  flagrantly  against  the 
evidence,  or  so  excessive  as  to  indicate  that  it  was  the  result  of  passion  or- 
prejudice. 

8.  Evidence— Availability  of  land  taken  for  building  lots— In  estimating^ 
the  damages  to  the  owner  of  land  lying  near  a  city,  taken  for  a  railroad 
right  of  way,  evidence  is  competent  to  prove  that  the  land  taken  was  suit- 
able for  building  lots,  and  also  to  prove  the  price  at  which  other  adjoining 
and  contiguous  lots  sold  for  about  the  time  of  such  taking. 

8.  Burden  of  proof— In  condemnation  proceedings  the  party  filing  ezcep^ 
tlons  to  the  report  of  the  commissioners  has  the  burden  of  proof  and  the- 
closing  argument. 

Wheeler  &  Hughes,  J.  M.  Dickinson  and  Pirtle  &  Trabue  for  appellant. 

Bloom  field  &  Trice  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

By  petition  filed  in  the  McCracken  County  Court  as  provided  by  section- 
8S5,  Kentucky  Statutes,  appellant  instituted  proceedings  to  condemn  and 
thereby  acquire,  for  the  purpose  of  constructing  and  operating  a  railroad 
thereon,  a  strip  of  ground  100  feet  in  width  through  appellee's  land.  Upon 
appellant's  application  commissioners  were  appointed  by  the  county  court 
to  assess  the  damages  that  would  result  to  appellees  by  the  taking  of  their 
land  and  the  construction  and  operation  of  the  railroad.  Soon  thereafter 
the  commissioners  filed  their  report,  in  which  the  value  of  the  land  taken 
was  fixed  at  fSOO  and  the  damages  to  the  remainder  of  the  tract  at  $1,200. 
Process  was  then  issued  against  the  appellees  to  show  cause  why  the  report 
should  not  be  confirmed,  in  response  to  which  they  filed  answer  to  the  peti- 
tion and  exceptions  to  the  report  of  the  commissioners,  in  which  complaint 
was  made  of  the  smallness  of  damages  allowed,  and  averring  that  they  wer& 
grossly  inadequate.  Thereupon  a  jury  was  summoned  as  provided  by  sec- 
tion 889  of  the  statutes,  supra,  to  try  the  questions  of  fact  raised  by  the  ex- 
ceptions. 

The  trial  which  followed  resulted  in  a  verdict   in  favor  of  appellees  for> 
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f 8,000,  and  Judgment  was  duly  entered  condemning  the  etrlp  of  land  for 
use  of  appellant's  road,  and  directing  that  It  be  given  possession  thereof 
upon  the  payment  by  It  to  appellees  of  the  amount  of  damages  awarded  hy 
the  jury.  Both  parties  appealed  from  this  judgment  to  the  circuit  court, 
and  upon  a  trial  before  a  jury  in  that  court  a  verdict  was  returned  in  appel- 
lees* favor  fixing  their  damages  at  18,600,  and  judgment  was  entered  in  ac- 
cordance therewith  and  in  proper  form,  and  of  that  judgment  the  appellant 
now  complains. 

Appellees'  tract  of  land  contains  103  acres,  and  lies  on  Perkins  creek, 
about  one-fourth  of  a  mile  from  the  corporate  limits  of  the  city  of  Paducah, 
with  a  frontage  of  1,200  feet  on  the  Paducah  and  Cairo  gravel  road  and  ex- 
tending about  the  same  width  from  the  gravel  road  to  the  Ohio  river.  Per- 
kins creek  enters  the  land  at  a  point  about  800  feet  from  where  its  west  line 
intersects  the  grnvel  road,  and  running  through  the  land  a  short  distance 
leaves  it  by  crossing  the  west  line  between  400  and  500  yards  from  the  gravel 
road,  thereby  cutting  olf  from  the  main  body  of  the  land  about  eight  or  ten 
«cres  of  the  southwest  corner,  which  is  flat  land.  But  that  part  of  appellees' 
farm  lying  on  the  east  side  of  the  creek,  extending  therefrom  to  the  east  line 
and  back  from  the  gravel  road,  embraces  from  twelve  to  fifteen  acres  of 
high,  fertile  and  well-drained  land,  suitable  for  building  lots  or  for  garden- 
ing purposes.  This  part  of  the  land  contains  an  elevated  formation  called 
the  "mound,"  supposed  to  have  been  made  by  an  ancient  race  known  as  tbe 
*'Mound  Builders." 

From  that  part  of  appellees'  land  last  described  the  strip  desired  by  appel- 
lant for  its  roadbed  was  condemned  and  tjiken.  This  right  of  way,  100  feet 
in  width  and  containing  two  ami  ninty-thrt'e  one  hundndth  acres,  begins 
near  the  northeast  corner  of  appellee::*  land,  runs  diagonally  through  it  and 
intersects  Perkins  creek  about  4('0  feet  from  the  gravel  road;  from  there  it 
continues  in  the  same  course  and  leaves  the  laud  a  few  feet  east  of  the  south- 
east corner  of  the  gravel  road.  It  appears  from  the  record  that  in  construct- 
ing its  road  appellant  made  a  cut  from  ^ixty  to  ninety  feet  in  width,  and 
from  four  to  fourteen  feet  in  depth,  from  where  its  right  of  way  entered  ap- 
pellees' land  to  the  east  bank  of  the  creek,  and  from  there  to  where  it  crosses 
the  gravel  road  a  fill  from  fifteen  to  twenty  feet  high  was  required.  By 
the  cut  and  fill  the  main  part  of  the  farm  was  separated  from  that  fronting 
on  the  gravel  road,  leaving  appellees  without  any  way  of  crossing  the  rail- 
road from  one  point  on  their  land  to  another,  and  cutting  them  off  entirely 
from  the  eisht  or  ten  acres  on  the  we.st  side  of  the  creek,  for  in  order  to 
get  to  the  land  on  the  west  side  of  the  creek  appellees  must  travel  tbe 
gravel  road  beyond  their  land  and  then  go  through  the  land  of  another,  and 
to  reach  their  land  on  the  east  side  of  the  creek  from  one  side  of  the  railroad 
to  the  other  they  must  go  through  Maplewood  Terrace,  a  distance  of  half  a 
mile  or  more. 

It  is  insisted  for  appellant,  first,  that  the  verdict  is  not  supported  by  sutB- 
cient  evidence;  second,  that  incompetent  evidence  was  admitted  upon  tbe 
trial  to  its  prejudice;  third,  that  the  court  erred  in  awarding  the  burden  of 
proof  to  appellees  and  in  giving  their  counsel  the  concluding  argument  to 
the  jury;  fourth,  that  the  court  erred  in  instructing  the  jury  and  in  refusing 
Instructions  asked  by  appellant.     It  appears  from  the  record  that  twenty- 
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five  wStnesees  were  introduced  in  behalf  of  appellees,  and  eighteen  in  behalf 
of  apiiellant,  upon  the  trial  in  the  cirouit  court.  We  do  not  think  it  neces- 
sary to  undertake  a  discussion  of  the  evidence  in  detail.  Much  of  it  was  con^ 
flicting.  not,  however,  as  to  the  main  facts,  but  in  the  differences  of  opinion 
expressed  by  the  witnesses  in  testifying  in  regard  to  the  amount  of  damages 
sustained  by  apiiellees  from  the  taking  of  their  land  and  the  constructing  of 
appellant's  railroad  thereon.  Such  of  appellees'  witnesses  as  t(>stifled  in  re- 
gard to  the  value  of  the  farm  immediately  before  the  taking  of  any  part  of 
it  for  appellant's  road,  said  it  was  worth  from  $18,000  to  $'4^0,000.  Appel- 
lant's witnesses  testifying  upon  this  point  fixed  its  value  at  from  110.000  ta 
919,000. 

Appellees'  witnesses  fixed  the  value  of  the  land  taken  for  the  right  of  way 
at  from  $1,000  to  $2,600,  and  damages  to  the  remainder  of  the  tract  at  from 
$2,000  to  $2,600,  making  the  aggregate  18,600  to  $5,000.    Upon  the  other  hand 
appellant's  witnesses  placed  the  damages  suEtained  by  appellees  at  about 
half,  and  in  some  instances  less  than  half  of  the  amounts  fixed  by  appellees. 
But  there  can  be  no  doubt  that  the  jury  had  sufficient  evidence  to  justify^ 
them  in  placing  appellees*  damages  at  the  amount  named  in  their  verdict, 
if  they  were  willing  to  accept  the  testimony  of  their  witnesses  in  preference- 
to  that  of  appellant's  witnesses,  which  they  evidently  did.    And  we  find 
nothing  in  the  record  that  tends  to  show  appellees'  witnesses  any  less  intel- 
ligent or  reputable  than  those  of  appellant.    It  does,  however,  appear  that 
many  of  theip  live  nearer  the  land  of  appellees,  and  by  reason  of  that  fact 
were  probably  better  acquainted  with  its  value  than  were  the  witnesses  of 
appellant 

It  is  likewise  apparent  from  the  evidence  that  by  the  construction  and 
operation  of  the  railroad  through  appellees'  land  the  symmetery  of  the  four- 
teen-acre  lot  fronting  on  the  gravel  road  has  been  marred,  the  best  buildings 
sites  thereon  practically  destroyed,  its  value  for  farming  purposes  impaired 
and  their  lands  separated  by  a  cut  and  fill  in  such  manner  that  they  cnn  not 
cross  the  railroad  to  reach  a  large  part  of  their  land,  but  must  get  to  it  by 
other  means  and  greater  distances  at  considerable  inconvenience.  The  jury^ 
were  permitted  to  view  the  ground  condemned  for  appellant's  railroad,  and 
the  whole  of  appellees'  farm,  and  by  this  means  were  afforded  an  oppor^ 
tunity,  not  only  to  test  the  accuracy  of  what  had  been  testified  to  by  th& 
witnesses  and  the  value  of  their  opinions,  but  also  to  ascertain  for  them^ 
selves  the  extent  of  appellees'  damages. 

In  view  of  the  evidence  and  the  opportunity  allowed  the  jury  to  obtain  an 
occulur  demonstration  of  the  facts  we,  are  not  prepared  to  say  that  their 
estimate  of  the  damages  sustained  by  appellees  was  excessive,  though  we 
think  the  amount  allowed  was  sufficiently  liberal.  The  question  of  appel- 
lee's damages  was  one  to  be  tried  by  the  jury,  and  as  has  been  repeatedly 
held  by  this  court,  their  verdict  will  not  be  disturbed  upon  appeal  unless  it 
is  apparent  that  it  is  unsupported  by,  or  is  flagrantly  against,  the  evidence, 
or  so  excessive  in  amount  as  to  indicate  that  it  was  the  result  of  passion  or- 
prejudice  upon  the  part  of  the  jury.  It  is  complained  by  counsel  for  appel- 
lant that  the  trial  court  erred  in  admitting  testimony  to  the  effect  that  ap- 
pelldies'  land  fronting  on  the  gravel  road  was,  Ijefore  the  running  of  appeK 
lant's  railroad  through  it,  suitable  for  building  lots,  and  also  to  prove  the 
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price  at  which  other  adjoining  and  contiguous  lands  sold  about  the  time  ap- 
pellees' was  taken. 

As  it  appears  from  the  evidence  that  appellees*  land  was  only  about  a 
quarter  of  a  mile  distant  from  the  corporate  limits  of  the  thriving  city  of 
Paducab,  and  that  town  lots  adjoining  had  been  laid  off  and  were  in  the 
market  for  liuilding  purposes,  we  think  it  was  competent  to  prove  the  avail- 
ability and  adaptability  of  their  lands  for  such  use  as  well  as  for  gardening 
or  farming  purposes. 

In  W.  Va.,  P.  &  T.  R.  R.  Co.  v.  Gibson.  16  Ky.  Law  Rep.,  7,  it  is  said: 
^'The  court  allowed  the  apjiellee  to  prove  what  was  the  market  value  of  the 
strip  of  land,  taking  into  consideration  its  close  proximity  to  the  town  of 
Pineville  and  its  adaptability  for  town  lots  and  building  residences  thereon, 
and  for  railroad  tracks  and  for  other  railroad  purposes.  The  question  Is, 
was  such  evidence  competent?  The  rule  seems  to  be  that  in  estimating  the 
value  of  property  taken  for  public  use  the  owner  is  entitled  to  the  reason- 
able market  value  of  the  property,  which  value  must  be  ascertained,  not  by 
what  use  the  property  has  been  actually  applied,  but  with  reference  to  its 
availability  and  adaptability  for  valuable  uses,  having  regard  to  the  exist- 
ing business  or  wants  of  the  community,  or  such  as  may  reasonably  be  ex- 
pected in  the  immediate  future.  The  proper  inquiry  in  such  case  is  its  value 
in  view  of  any  use  to  which  it  may  be  applied  and  to  all  the  uses  to  which 
it  is  adapted." 

The  same  rule  for  ascertaining  the  value  of  property  taken  for  public  nge 
seems  to  have  been  approved  by  the  Supreme  Court  of  the  United  States  in 
the  case  of  The  Mississippi  and  Rum  River  Boom  Co.  v.  Patterson,  98  U. 
S.,  403,  for  in  that  case  it  is  said:  "The  inquiry  in  such  cases  must  be  what 
is  the  property  worth  in  the  market,  viewed  not  merely  with  reference  to 
the  uses  to  which  It  is  at  the  time  applied,  but  with  reference  to  the  uses  to 
which  it  is  plainly  adapted:  that  is  to  say,  what  is  it  worth  from  its  avail- 
ability for  valuable  uses?  Property  is  not  to  be  deemed  worthless  because 
the  owner  allows  it  to  go  to  waste,  or  to  be  regarded  as  valueless  because  he 
Is  enabled  to  put  it  to  any  use.  Others  may  be  able  to  use  it,  and  make  it 
subserve  the  necessities  or  conveniences  of  life.  Its  capability  of  being 
made  thus  available  gives  it  a  market  value  which  can  be  readily  estimated. 
So  many  and  varied  are  the  circumstances  to  be  taken  into  account  in  de- 
termining the  value  of  property  condemned  for  public  purposes  that  it  is. 
perhaps,  impossible  to  formulate  a  rule  to  govern  its  appraisement  in  all 
oases.  Exceptional  circumstances  will  modify  the  most  carefully  guarded 
rule;  but,  as  a  general  thing,  we  should  say  that  the  compensation  to  the 
owner  is  to  be  estimated  by  reference  to  the  uses  for  which  the  property  is 
suitable,  having  regard  to  the  existing  business  or  wants  of  the  community, 
or  such  as  may  be  reasonably  expected  in  the  immediate  future." 

As  to  the  evidence  in  regard  to  the  prices  at  which  other  lands  near  that 
of  appellee's  sold,  it  will  suffice  to  say  that  such  evidence  has  by  this  and 
other  courts  been  declared  competent.  "Such  sales  when  made  under  nor- 
mal and  fair  conditions  are  necessarily  a  better  test  of  the  market  value 
than  speculative  opinions  of  witnesses,  for  truly  here  is  where  money  talks." 
♦    *    *    (City  of  Paducah  v.  Allen,  23  Ky.  Law  Rep.,  701;  L.  &  A.  and  P. 
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T.  Elec.  Ry.  Co.  v.  Whlpps,  &c.,  26  Ky.  Law  Rep.,  2812;  Railway  v.  Clark, 
121  Mo.,  160.) 

Though  objection  is  made  by  counsel  for  appellant  to  the  instructions 
Ifiven  by  the  lower  court,  it  seems  to  be  conceded  that  instruction  No.  1  la 
correct.  By  this  instruction  the  jury  were  told  in  substance  that  in  esti- 
mating the  direct  damages,  if  any  were  sustained  by  appellees,  they  should 
fillow  such  a  sum  as  they  believed  from  the  evidence  was  the  fair  and  rea- 
sonable value  of  the  strip  of  land  taken,  considering  it  in  relation  to  the  en- 
tire tract,  and  such  other  direct  damages,  if  any,  as  directly  resulted  to  the 
remainder  of  the  tract  on  account  of  the  taking  of  the  strip  condemned  for 
the  use  of  appellant's  railroad,  and  such  additional  improvements,  if  any. 
as  might  be  necessary  to  the  reasonable  enjoyment  by  appellees  of  the  land, 
but  that  their  finding,  if  any,  of  direct  damages,  should  not  exceed  in  all 
the  amount  they  might  believe  from  the  evidence  was  the  difference  between 
the  actual  value  of  the  land  immediately  before  and  its  actaul  value  imme- 
diately after  the  taking  of  the  2  93-100  acres  by  appellant  for  Its  right  of 
"way. 

By  instruction  No.  2  the  jury  were  in  substance  told  that  they  might  also 
find  for  appellees  such  incidental  damages  as  they  believed  from  the  evidence 
had  resulted  to  the  remainder  of  their  land  from  the  taking  of  the  right  of 
-way,  and  the  building  and  operating  in  a  prudent  manner  of  the  railroad 
\ipon  it,  but  that  they  should  deduct  from  such  incidental  damages,  if  they 
found  any,  whatever  sum  is  the  worth  of  the  advantage  or  enhancement  in 
value  resulting  to  the  land  from  the  building  of  the  road:  and  further,  that 
by  the  term  "incidental  damages"  as  used  in  the  instruction  was  meant  all 
the  inconvenience  actually  suffered  by  appellees  ae  a  result  of  the  taking  of 
their  land  and  its  use  by  the  railroad  company  in  a  proper  and  prudent 
manner. 

It  will  be  observed  that  instruction  No.  1  only  authorized  the  finding  by 
the  jury  of  direct  damages,  such  as  the  value  of  the  land  actunlly  taken  for 
appellant's  use.  the  injury  to,  or  diminution  in,  the  value  of  the  rt»mainder 
of  the  land  from  such  taking  and  the  cost  of  such  improvements  as  were 
rendered  necessary  by  reason  thereof,  which  in  this  case  was  additional 
fencing  at  a  cost  to  appellees,  as  shown  by  the  evidence,  of  $100.  Under  the 
law  such  damages  as  the  jury  were  by  instruction  No.  1  allowed  to  find 
could  not  be  reduced  or  set-off  by  any  advantage  to,  or  increase  in,  the  value 
of  the  appellees'  land  tliat  might  result  from  the  building  and  operating  of 
the  railroad  thereon.  But  under  the  second  instruction,  which  permitted 
the  finding  by  the  jury  of  incidental  damages,  that  is,  compensation  to  ap- 
X^ellees  for  such  inconvenience  as  resulted  to  them  from  the  taking  of  their 
land  and  its  use  by  appellant,  they  were  directed  to  deduct  therefrom  any 
advantage  to  or  increase  in  the  value  of  the  remainder  of  appellees'  land  that 
might  have  resulted  from  the  use  by  appellant  of  the  strip  occupied  by  its 
railroad. 

We  are  of  opinion  that  the  law  was  correctly  given  by  the  court  in  in- 
struction Nos.  1  and  2,  as  they  conform  to  sections  13  and  242  of  the  Con- 
stitution, and  section  836,  Kentucky  Statutes.  We  think  it  will  also  be  found 
that  the  statement  of  the  law  as  contained  in  the  two  instructions  in  ques- 
tion  has  been  approved  by  this  court  In  the  following  cases:  W.  Va.,  P.  & 
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T.  R.  R.  Co.  V.  GibBon,  &c.,  16  Ky.  Law  Rep.,  7;  Asher  v.  L.  &  K.  R.  R.  Co., 
87  Ky.,  804;  L.,  St.  L.  L&  T.  R.  R.  Co.  v.  Barrett,  91  Ky.,  480. 

BeinK  of  opinion  that  the  two  InBtmctlons  given  by  the  trial  court  god* 
gained  all  the  law  of  the  case,  we  are  unable  to  see  that  appellant  was  preju- 
diced by  the  court's  rejection  of  the  instruction  asked  by  Its  counseL    W& 
are  unable  to  sustain  the  remaining  contention  of  appellant's  counsel,  that 
the  court  erred  in  adjudging  that  the  burden  of  proof  was  upon  the  appel- 
2e3s.    The  only  questions  of  fact  in  the  case  were  tried  by  the  jury,  and  those 
questions  were  raised  by  exceptions  filed  by  the  appellees  to  the  report  of 
the  commissioners.    No  exceptions  were  filed  by  appellant  to  the  report, 
and  if  none  had  been  filed  by  appellees  the  report  would  have  been  confirmed 
by  the  court.    Section  888,  Kentucky   Statutes,  provides  that  "if  no  exoep- 
tions  have  been  filed  by  either  party,  it  (the  court)  shall  confirm  said  report 
as  against  the  owners  not  exoepting. "    If  after  filing  the  exceptions  appel- 
lees failed  to  introduce  proof,  the  exceptions  would  have  been  overruled  aod 
the  report  confirmed.    Section  626,  Civil  Code,  provides:  **The  burden  of 
proof  in  the  whole  action  lies  on  the  party  who  would  be  defeated  if  no  evi- 
denoe  were  given  on  either  side."    Manifestly  appellees  would  have  been 
defeated  if  no  evidence  had  been  given  on  either  side.    It  follows,  therefore, 
that  no  error  was  committed  by  the  court  in  ruling  that  appellees  had  the 
burden  of  proof  and  were  entitled  to  the  closing  argument  to  the  jury. 

Regarding  the  record  free  from  any  prejudicial  error  the  judgment  is 
aflSrmed. 


^Y\e  ]^ei\tUi(iky  L*aW  K^portep 
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ALLEN  V.  BRADY. 

(Filed  December  7,  1904— Not  to  be  reported.) 

SlaDder—PetitioD— Actionable  ^ords— Under  the  act  of  March  31,  1902; 
making  the  fraudulent  conversion  of  the  property  of  another  a  crime,  a  peti- 
tion alleging  that  the  defendant,  intending  to  injure  the  plaintiff  in  big 
good  name  and  in  his  business  as  a  butcher,  meatcutter  and  clerk,  falsely 
and  maliciously  spoke  of  him  these  slanderous  words :  "Allen  has  robbed 
me  out  of  all  I  made  in  that  liutcher  shop;  he  has  robbed  me  of  all  my 
profits,  and  is  now  living  on  what  be  stole  from  me  while  he  was  working 
for  me,"  charge  the  plaintifT  with  a  crime,  and  are  actionable  per  se,  as 
affecting  his  general  reputation  and  character,  as  well  as  his  trade  or  busi* 
ness. 

Herschel  T.  Smith  for  appellant. 

Ed.  Thomas  and  Bobbins,  Thomas  &  Tyler  for  appellee. 

Appeal  from  Fulton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  sued  the  appellee  for  slander.  A  demurrer  was  sustained  to- 
bis  petition;  he  amended,  and  a  demurrer  was  again  sustained  to  the  peti- 
tion as  amended.  We  quote  the  following  language  from  the  amended  peti- 
tion :  "For  amended  petition  the  plaintiff  says  he  is  a  meatcutter,  butcher 
and  clerk  in  a  butcher  shop  by  trade  and  occupation;  is  such  now  and  was 
such  before  and  during  the  time  the  defendant  made  the  false  and  slander- 
ous statements  herein  complained  of,  and  was  such  when  the  false  and  slan- 
derous statements  in  the  original  petition  were  made  of  and  concerninc^ 
blm,  and  he  says  that  in  pursuit  of  his  trade  or  buFiness  it  becomes,  and  is 
necessary,  and  he  does,  in  the  prosecution  of  his  business,  handle,  collect 
and  make  change  with  money  belonging  to  the  person  or  persons  for  whom 
he  cuts  meat  and  clerks,  and  that  he  has  not,  nor  had  he  at  the  time  of  the 
slanderous  statements  complained  of,  any  other  trade,  occupation  or  busi- 
ness. He  alleges  that  he  worked  for  defendant  in  his  capacity  and  character 
as  meatcutter,  butcher  and  clerk.  He  says  that  the  defendant,  with  the 
malicious  purpose  of  injuring  and  intending  to  injure  his  good  name,  credit 
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and  reputatloD  and  to  brlni^  plaintiff  into  dlegrace  and  disrepute  as  a  clerk, 

xneatcutter  and  butoher  among  the  people  of  this  State  and  county,  spoke 

^nd  published  of  and  ooncerning  this  plaintiff  in  bis  trade,  business  and 

^occupation  the  following  false,  malicious  and  slanderous  words:  'Allen  has 

Voblied  me  out  of  all  I  made  in  that  butcher  shop ;  he  has  robbed  me  of  all 

the  profits,  which  amounted  to  several  hundred  dollars,  and  is  now  llTing 

"on  what  he  srole  from  me  while  he  was  working  for  me  as  a  meatcuttei 

•and  butcher.'  " 

To  maintain  an  action  foi  slander  for  injury  to  the  general  reputation  or 
^character  it  is  essential  that  the  words  spoken  should  contain  an  express 
imputation  of  some  crime  for  which  the  party  is  liable  to  punishment. 

To  maintain  an  action  for  slander  for  injury  to  one's  trade  or  business  it 
is  essential  that  the  words  spoken  must  be  calculated  to  affect  the  party 
prejudicially  in  the  trade  or  business  in  which  he  is  engaged.  The  language 
•quoted,  considered  in  connection  wiUi  the  fact  .that  appellant  was  an  em- 
ploye of  appellee  in  a  butcher  shop,  as  butcher  and  clerk,  and  by  reason  of 
this  position  and  trust  received  the  money  from  appellee's  customers  and 
4iad  the  custody  thereof,  clearly  charges  that  appellant  in  effect  had  fraudu- 
Qently  converted  the  money  of  appellee  to  his  u^e  and  was  then  supporting 
liifl  family  upon  it,  which,  as  it  existed  under  the  law  prior  to  the  taking 
effect  of  the  act  of  March  21,  1902,  with  reference  to  the  fraudulent  cod- 
Tersion  of  the  property  of  another,  was  not  a  crime,  but  only  a  breach  of 
trust.  But  the  act  of  March  21,  1902,  made  this  a  crime  (24  Ky.  Law  Rep., 
2852),  and  since  appellee  was  charged  with  this  misappropriation  after  the 
act  took  effect,  he  was  charged  with  a  crime,  and,  therefore,  the  language 
was  actionable  per  se,  as  affecting  his  general  teputation  and  character,  as 
well  as  affecting  his  honesty  and  integrity  in  the  trade  or  business  in  which 
he  is  engaged. 

There  were  other  alleged  planderous  words  quoted  in  the  petition  which 
we  deem  it  unnecessary  to  notice  In  detail  as  we  apprehend  that  the  lower 
court  will  have  no  trouble  in  applying  the  principles  herein  enunciated  to 
them.  (Fred  v.  Trajlor,  24  Ky.  Law  Bep  ,  1906;  2  T.  B  M.,  66;  Macanley 
V.  Elrod,  Id  Ky.  Law  Bep.,  292;  Cooley  on  Torts,  pages  196  and  202.) 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the 
cause  remanded  for  farther  proceedings  consistent  herewith. 


LOUISVILLE  RAILWAY  CO.  v.  HARTMAN'S  ADM  X. 
(Filed  December  7,  1904— Not  to  be  reported.) 

1.  iDstructions^An  Instruction  is  objectionable  which  particularizes  and 
gives  undue  Influence  to  particular  facts  proved. 

2.  Evidence — Peremptory  instruction — Where  there  is  any  evidence  that 
will  authorize  the  verdict  the  court  should  not  give  a  pt*remptory  instruc- 
tion, and  in  this  action,  if  the  theory  of  appellee  as  to  the  negligence  of  ap- 
pellant was  correct,  the  peremptory  instruction  asked  by  appellant  was  prop- 
erly overruled. 

Fairleigh,  btraus  &  Fairleigh  and  R.  L.  Greene  for  appellant. 

Weaver  &  Btnslnger  an  1  Samuel  D.  Hines  for  appellee. 


LOUISVILLE  BT.  00.  V.  HABTMAN'S  ADM'x.  1175 

Appeal  from  Jefferaon  Girouit  Court,  Common  Plea  Branch,  First  Division. 

Opinion  of  the  conrt  bj  Judge  Nunn. 

This  action  was  brought  by  Gorilla  Hartman,  administratrix  of  the  estate 
^f  her  husband,  Charles  Hartman,  against  the  appellant  to  recover  damages 
for  the  death  of  her  husband,  who  was  run  over  and  killed  by  a  car  of  the 
appellant  company.  The  accident  occurred  June  15th,  1008,  at  or  near  the 
tx)mer  of  Fourth  avenue  and  "N"  streets,  In  the  city  of  Louisville.  It  was 
-alleged  in  the  petition  that  the  decedent  was  a  messenger  on  the  South 
bound  Fourth  avenue  car:  that  he  alighted  therefrom  at  **N^' street  and 
was  immediately  struck  and  run  over  by  a  car  coming  from  the  opposite 
■direction,  that  is,  north  bound.  The  «sual  charges  of  negligence  and  care- 
lessness were  made  by  the  appellee.  The  uBual  denial  of  negligence  and  the 
allegation  of  contributory  negligence  were  made  on  the  part  of  the  appel- 
lant. The  jury  returned  a  verdict  in  favor  of  appellee  for  $l,fiOO.  The  ap- 
pellant asked  and  was  refused  a  new  trial,  and  is  here  on  appeal.  The  appel- 
lant claims  that  the  court  erred  In  refusing  to  give  to  the  Jury  a  peremptory 
instruction  to  find  for  it,  and  also  in  refusiuif  to  give  an  instruction  marked 

It  was  agreed  in  the  proof  that  decedent  was  a  passenger  on  appellant's 
south  bound  car,  which  ran  on  its  western  track  on  Fourth  avenue.  Ap- 
pellee's proof  tended  to  show  that  when  the  car  arrived  on  tbe  south  side  of 
^'N*'  street,  where  it  crosses  Fourth  avenue,  the  decedent  alighted  from  the 
-car  and  passed  around  the  back  end  of  it.  When  he  reached  the  eastern 
track  on  Fourth  street  another  car  of  appellant  coming  from  the  south 
struck  him  and  ran  over  him,  carrying  him  from  the  point  where  he  was 
struck  near  the  south  boundary  line  of  '*N'*  street  across  "N*'  street  to  a 
-point  about  80  feet  north  of  the  north  line  of  '*N"  street,  where  the  car  was 
stopped  and  the  body  of  decedent  was  found  back  of  all  the  wheels  of  the 
<3ar.  and  under  the  rear  platform  of  it;  that  the  car  when  it  struck  him 
was  traveling  at  a  rate  of  16  or  18  miles  per  hour.  A  portion  of  the  scalp  of 
the  decedent,  with  hair  attached  to  it  wae  found,  on  a  rail  of  the  eastern 
track  in  about  four  feet  of  the  south  line  of  "N"  street. 

Appellant's  proof  tended  to  show  that  the  decedent  was  struck  at  the 
north  line  of  "N"  street,  and  that  he  was  only  carried  80  or  86  feet  before 
they  could  stop  the  car.  Appellant's  motorman  stated  that  he  saw  the  de- 
-cedent  when  within  about  50  feet  of  him,  and  he  appeared  to  be  about  to  cross 
the  eastern  tiaok,  upon  which  his  car  was  moving  north;  that  he  noticed 
the  decedent  halt  ad  though  he  had  determined  to  let  the  car  pass  before 
-crossing  the  track ;  that  he  then  turned  on  the  power,  but  at  that  moment 
the  decedent  started  ahead  and  went  upon  the  track ;  that  he  then  used  all 
the  diligence  and  power  that  he  possessed  to  prevent  the  car  from  striking 
him,  but  failed.  If  appellee's  theory  was  correct  there  was  certainly  evi- 
•dence  upon  which  to  siibmit  the  case  to  the  jury,  and  the  court  did  not  err 
in  refusing  a  peremptory  instruction. 

Instruction  "D"  offered  by  appellant,  which  the  court  refused  to  give,  is 
«8  follows:  "If  the  jury  believe  from  the  evidence  that  the  plaintiff's  intes- 
tate by  any  movement  or  action  in  the  street  indicated  to  the  defendant's 
motorman   in  charge  of  the  car  that  injured  plaintiff's  intestate  that  he 
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(iDtefitote)  would  remain  Id  a  place  of  safety  until  the  car  passed,  and  that 
thereafter  the  said  Intestate  changed  from  such  position  Into  a  place  of 
danger,  en  close  to  the  approaching  car  that  his  injury  could  not  have  heen 
prevented  by  the  exercise  of  ordinary  care  in  stopping  the  car  after  the  In- 
testate thu8  changed  his  position  and  gare  the  indication  as  aforesaid,  then 
the  law  is  for  the  defendant,  and  the  jury  should  so  find/'  This  instructinn 
was  objectionable  for  the  reason  that  it  particularized  and  gave  undue 
prominence  to  the  particular  facts  proven.  (22  Ky.  Law  Bep.,  OS;  83  Ky. 
Law  Rep.,  481.) 

The  instructions  ae  given  by  the  court  presented  for  the  consideration  of 
the  jury  every  phase  of  the  case  as  presented  by  the  pleadings  and  evidescfr 
and  were  well  prepared  and  unobjectionable,  as  repeatedly  held  by  this  court. 
(See  the  oases  above  referred  to  and  20  Ky.  Law  Rep.,  1845.) 

Wherefore  the  judgment  of  the  lower  court  is  affirmed. 


BRAMBLET  v.  COMMONWEALTH  LAND  AND  LUMBER  CO..  &c. 

WINTEli'H  EX'OR,  &c.  v.  MILLER,  &c. 
(Filed  December  7,  1904— Not  to  be  reported. ) 

1.  Corporation  —Director  —Acceptance  of  office  —  One  who  Is  elected  as 
director  of  a  corporation  mu8t  accept  the  office  In  some  way  before  he  can 
become  such  officer,  and  the  acceptance  mUst  be  during  the  term  for  which 
he  was  elected.  Holding  over  applies  only  to  officers  who  were  elected  and 
installed  during  their  term. 

2.  Insolvent  corporation— President— Buying  its  debts  for  speculation— A 
president  of  an  insolvent  and  falling  corporation  can  not  traffic  in  its  prop- 
erty to  his  advantage  and  to  ItH  disudvautage,  or  buying  debts  against  it  at 
a  heavy  discount  and  then  assert  them  for  full  valae.  Whether  he  acts 
from  a  mistaken  notion  of  his  righ&s  or  from  an  actually  fraudulent  pur- 
pose  is  immaterial  as  affecting  the  invalidity  of  the  transaction. 

8.  Stockholders— A  mere  stockholder  in  a  corporation,  unlike  a  director, 
is  under  no  duty  to  Ferve  his  corporation.  He  may  deul  with  it  or  its  debts, 
or  property,  as  any  stranger. 

4.  Stockholders— Buying  judgments  against  company— Buying  company 
property  at  public  sale— Appellee  company  Iselng  largely  in  debt  and  difor- 
ganlzed  and  the  other  stockholders  refusing  to  advance  money  for  Its  relief  in 
payment  of  judgments  against  it.  appellant,  who  was  a  large  stockholder,  for 
the  purpose  of  saving  his  investment  therein,  as  well  with  a  view  to  a  possible 
speculation,  bought  judgments  against  the  company,  amounting  to  about 
1(^,000,  for  $10,000,  which  he  paid  in  cash  and  had  same  assigned  to  him,  and 
at  the  sale  of  the  property  under  these  judgments  bought  the  property  for  165,- 
000,  for  which  he  gave  his  bond  and  paid  $10,000 on  the  bond  to  remove  prior 
liens  on  the  land.  Appellant  being  about  to  realize  on  his  purchase,  the  other 
stockholders  of  the  company  are  claiming  the  right  to  share  equally  with 
him  in  his  profits.  Held— That  they  having  refused  to  bear  any  of  the  risk 
or  burdens,  are  not  entitled  to  any  of  the  benefits  of  appellant's  purchase. 

6.  Restoration— If  the  company  wants  the  land  it  must  relieve  appellant 
and  take  it  cum  onere,  but  before  it  will  be  allowed  to  do  that  it  must  re- 
store to  him  all  he  has  paid  out  and  all  his  expenses  incurred  in  that  behalf* 
including  $10,000  paid  for  the  judgments,  $10»000  paid  on  the  purcbaes 
bonds,  with   interest  on   both  sums*    nd  his  costs  In  the  suits  enfoveiixR 
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liens,  iDcluding  bis  personal  tniTellng  expenses,  reasonable  compensation 
^or  bis  personal  servioes,  fees  paid  counsel  and  expenses  incurred  in  defend* 
Ing  and  perfecting  tbe  title  to  tbe  land  since  be  bougbt  in  tbese  Judgments, 
tbeee  being  betterments  wbicb  enbance  tbe  value  of  tbe  land. 

6.  Services— Benefit  of  constructive  trustee— Wbite  one  may  not  make  bim- 
«elf  by  bis  voluntary  action  a  creditor  of  an  unwilling  property  owner,  by 
Tendering  services  on  tbe  letter's  bebalf,  yet  where  tbe  services  are  rendered 
4>y  one  in  tbe  bonest  belief  tbat  tbe  property  is  bis,  and  afterwards  anotber 
recovers  it  from  bim  as  a  constructive  trustee,  to  tbe  extent  tbat  tbe  former's 
labor  and  means  bave  enbanced  tbe  value  of  tbe  property  taken  from  bim 
ibe  sbould  be  reimbursed. 

W.  S.  Pryor,  Helm,  Bruce  &  Helm  for  Qeorge  W.  Bramblett. 

Carroll  &  Carroll  for  bondbolders. 

O.  A.  Weble  and  Albert  S.  Brandies  for  stockholders. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  tbe  court  by  Judge  O'Bear. 

In  1887  Thomas  F.  Hargis  and  J.  M.  Fetter  sold  to  tbe  Commonwealth 
Xand  &  Lumber  Co.,  a  Kentucky  corporation,  several  boundaries  of  land, 
-«iid  to  be  situated  In  Parian  county,  Kentucky,  taking  tbe  company's  notei 
for  some  886,086,  in  the  aggregate,  to  evidence  tbe  purchase  price  to  be  paid. 
Tbomas  F.  Hargis  was  tbe  president  of  tbe  Commonwealth  Land  &  Lumber 
<7o. ,  and  continued  to  be  throughout  tbe  transactions  discussed  hereinafter. 
One-half  of  the  foregoing  purchase  money  notes,  or  say  $17,068,  belonged  to 
Hargis,  and  were  by  him  assigned  as  collateral  to  the  Kentucky  National 
Bank  to  secure  a  debt  owing  It  by  him  of  898,868.70.  Hargis  also  assigned 
as  collateral  on  bis  note  764  shares  of  stock  in  the.  Commonwealth  Land  Sb 
Lumber  Co. ,  which  he  owned  and  which  stood  In  bis  name.  Later  tbe 
Commonwealth  Land  Sc  Lumber  Co.  borrowed  86,2(X)  of  tbe  Kentucky  Na< 
tlonal  Bank,  to  secure  which  Hargis,  as  president  of  tbe  Commonwealth 
Land  &  Lumber  Co.,  pledged  280  shares  additional  of  its  stock  to  the  bank 
as  collateral  security.  This  stock  also  stood  in  Hargis'  name.  One  of  tbe 
other  land  notes  had  been  assigned  to  the  Falls  City  Bank. 

The  purchase  money  notes  not  having  been  paid  when  due,  the  banks 
brought  suit  on  them  in  tbe  Jefferson  Circuit  Court  and  recovered  personal 
Judgments.  On  these  judgments  executions  were  Issued,  which  were  re- 
turned *'no  property  found."  The  Kentucky  National  Bank  also  sued  Har- 
ris on  his  note  for  122.858.70,  to  secure  which  the  judgment  against  the 
Commonwealth  Land  &  Lumber  Co.  was  then  held  as  collateral.  Hargis 
Interposed  various  defenses,  so  the  case  did  not  come  to  trial.  Then  attach- 
ment suits,  based  on  the  returns  of  "no  property,"  were  instituted  by  the 
banks  (judgment  creditors  above)  under  section  480,  Civil  Code,  against 
Commonwealth  Land  &  Lumber  Co.,  and  attachments  levied  on  the  Harlan 
county  lands.  On  account  of  the  remoteness  of  their  situation,  and  the  in- 
<leflnitenes8  of  their  location,  and  the  fact  that  Hargis,  who  alone,  it  seems, 
bad  enough  information  concerning  them  to  identify  them  whilst  he  was 
being  sued,  withheld  it  from  the  banks  and  their  counsel,  the  cases  dragged 
•along,  without  any  material  progress  being  developed  for  many  years.  One 
•of  tbe  witnesses,  Murray,  president  of  the  Kentucky  National  Bank,  thus 
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expresses  the  situation  as  it  impressed  him,  and  which,  from  the  proceedings^ 
may  hare  been  the  common  belief  of  the  other  creditors:  **The  fact  is  that 
there  was  so  much  and  there  was  so  little  of  real  record  and  want  of  knowl* 
edge  that  I  did  not  know  in  this  whole  business  of  the  Commonwealth  Land 
ft  Lumber  Co.  how  to  proceed,  and  was  finally  glad  to  get  away  from  it  aa 
we  were  near  death.  *  *  *  All  of  us,  Mr.  Davie  and  myself,  worrying 
with  Hargis  and  the  whole  business,  trying  to  find  titles.  We  were  quite 
worn  out  with  endless  litigation,  want  of  knowledge,  faithlessness  and 
fraud  of  the  whole  business  generally.  So  that  Mr.  Daiie,  the  counsel  of 
the  bank,  and  myself  were  so  anxious  to  get  to  the  end  of  it  that  we  were 
glad  to  find  a  buyer  who  would  give  even  so  reasonable  a  price  as  we  got  fcr 
what  we  had."  Pending  these  proceedings  Hargis  undertook  to  negotiate  a 
sale  of  the  lands  to  foreign  buyers.  A  number  of  fair-promising  efforts 
prored  fruitless.  Finally  a  Denver,  Colorado,  syndicate  contracted  for  the 
property,  and  it  appeared  for  a  while  that  the  sale  would  be  made  at  a  price 
that  would  realize  at  least  17,600  to  whoever  had  the  ultimate  right  to  the 
assets  of  the  Commonwealth  Land  ft  Lumber  Co.  It  was  at  this  juncture 
that  Hargis  induced  appellant,  Geo.  W.  Bramblet,  to  enter  with  him  into  a 
scheme  by  which  they  were  to  become  solely  entitled  to  these  assets.  Har- 
gis was  Impecunious.  Bramblet  had  some  means  and  credit,  was  an  old 
personal  friend  and  comrade  of  Hargis,  and  had  already  embarked  consider- 
able money  in  the  enterprise  as  a  stockholder  in  the  company,  as  well  as 
had  advanced  large  sums  to  or  for  his  friend  Hargis.  The  latter  suggested 
that  Bramblet  should  buy  up  the  judgments  against  the  Commonwealth 
Land  &  Lumber  Co.,  which  by  that  time  would  amount  to  about  f67,000  or 
more,  and  which,  by  reason  of  the  cbfuscation  created  by  Hargis'  defenses 
to  his  suit  and  the  withholding  by  him  of  information  oonoerning  the  loca- 
tion of  the  lands,  the  state  of  the  titles,  etc.,  oould  be  had  at  a  very  small 
price.  Hargis  '*soanded"  the  banks,  as  he  puts  it,  and  it  was  learned  that 
these  judgments  oould  be  bought  for  $10,000.  When  it  appeared  morally  cer- 
tain that  the  Denver  deal  was  to  be  a  success  Hargis  and  Bramblet  agreed 
that  the  latter  should  furnish  the  money  and  buy  in  the  banks*  debts,  and 
then  that  they,  Bramblet  and  Hargis,  wquld  divide  the  profits  of  the  deal 
on  an  agreed  basis.  Bramblet  did  furnish  the  money,  $10,000,  bought  the 
judgments  of  the  banks,  and  the  collateral  held  by  them,  including  the  cer- 
tificates of  stock  pledged  by  Hargis.  Hargis  joined  in  the  transfers.  But 
the  Denver  deal  iell  through.  Nothing  came  of  it.  After  some  time 
Bramblet  took  up  the  suits,  and  pressed  them  with  vigor  and  effect,  result- 
ing in  judgments  sustaining  the  attachments  and  vendors*  liens  acquired 
by  him  from  the  banks,  decreeing  a  sale  of  the  lands,  and  generally  bring- 
ing the  situation  to  a  head.  At  the  decretal  sale  he  became  the  purchaser  at 
about  $66,000,  and  executed  his  bonds  for  the  purchase  money.  There  were 
some  liens  ahead  of  his,  to  discharge  which  he  has  paid  into  oourt  about 
$10,000  of  the  sale  bonds.  At  this  stage  of  the  proceedings  certain  minority 
stockholders  of  the  Commonwealth  Land  &  Lumber  Co.  have  come  into 
oourt,  and  ask  that  Bramblet's  purchase  of  the  banks*  judgments  be  ad- 
judged to  have  been  for  the  benefit  of  that  company  in  trust,  and  that  tise 
proceeds  of  the  sale  of  the  lauds  to  him  be  distributed  by  first  crediting  him 
With  the  sum  paid  out  by  him  In  purchasing  the  judgments,  and  the  residue* 
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to  the  corporation,  the  Commonwealth  Land  &  Lumber  Co.  This  claim  is- 
based  upon  two  grounds:  First,  that  Geo.  W.  Bramblet,  wben  he  bought  the 
judgments  against  the  company,  was  a  director  of  the  company,  and  was, 
therefore,  prohibited  by  law  fnhn  assuming  a  relation  to  it  inconsistent  with 
his  duty  as  director  and  quasi  trustee;  second,  that  Hargis,  the  president,  was^ 
under  like  disability;  that  his  transaction  with  Bramblet  was  a  fraud  upon 
the  lights  of  the  corporation  and  its  stockholders,  and  that  Bramblet  hav- 
ing notice  of  it,  is  prohibited  from  profiting  by  it,  and  that  whether  Bramb- 
let had  notice  or  not  of  the  fraud,  still  he  will  not  be  allowed  to  profit  by  it 
because  to  do  so   would  be  against  public  policy. 

Early  in  the  history  of  the  Commonwealth  Land  &  Lumber  Co.,  some- 
eight  or  ten  years  before  Bramblet  bought  in  the  judgments  from  thebanks^ 
he  had  been  elected  a  director  of  the  company.  He  was  not  present,  and 
bis  stock  was  not  represented  at  that  meeting.  His  election  was  for  one 
year,  * 'and  until  his  successor  was  elected  and  qualified."  Bramblet  did 
not  accept  the  office,  and  did  not  attempt  to  qualify  or  act  as  director  at  any 
time  during  the  year,  nor  does  he  appear  to  have  known  of  it  during  that 
year.  No  other  election  was  ever  held.  Many  years  after  Bramblet's  elec> 
tion,  and  indeed  after  he  had  bought  these  judgments,  he  appears  to  have 
been  present  at  one  meeting,  of  which  the  minutes  state  that  he  was  present 
ns  diiector;  that  Bramblet  understood  he  was  present  in  that  capacity  doea 
not  clearly  appear.  On  another  and  later  occasion  he  is  said  to  have  repre> 
8ented  himself  as  being  a  director.  He  denies  this.  But  be  that  fact  as  it  may^ 
i^e  are  satisfied  that  it  did  not  constitute  him  a  director.  Whether  he  might 
have  1)een  estopped  as  against  the  person  to  whom  he  made  the  representation, 
who  was  a  stranger  to  the  corporation,  is  immaterial  hexe.  One  elected  to  an 
office  must  accept  it  in  some  way  before  he  can  be  said  to  have  become  an  ofiScer. 
And  he  must  accept  it  during  the  term  for  which  he  was  elected.  Holding  over 
applies  only  to  officers  who  were  elected,  and  installed  during  the  term. 
We  conclude  that  Bramblet  was  never  In  fact  a  director  of  the  company.  On 
the  second  ground  there  is  more  difficulty.  We  have  no  hesitancy  in  declaring 
the  law  to  be  that  a  president  of  an  insolvent  and  falling  corporation  can  not 
traffic  in  its  property  to  his  advantage  and  to  its  disadvantage,  or  buy  in  debts 
against  it  at  heavy  discount  and  then  assert  them  for  full  value.  To  the  argu- 
ment that  it  does  not  matter  to  the  corporation  who  owns  its  debts,  so  it  honest- 
ly owes  them,  and  that  it  is  immaterial  to  it  whether  its  president  gets  them  for 
nothing,  as  it  does  not  have  to  pay  any  more -than  it  actually  owes  in  any 
event,  the  answer  is,  it  does  matter,  for  human  nature  is  not  so  constituted 
that  the  same  person  can  fairly  represent  opposing  sides  of  the  same  ques- 
tion—can not  be  both  cieditor  and  debtor.  The  corporation  was  entitled  to 
the  untrammeled  judgment  and  efforts  of  its  president  in  administering  ita 
affairs  in  its  behalf  exclusively.  When  he  assumed  an  attitude  wherein  hia 
I)6r8onal  interest  came  into  conflict  with  his  duty  to  his  corporation,  where 
he  would  be  tempted  to  serve  it  less  diligently  in  order  that  he  personally 
might  profit  by  his  relaxation  of  official  vigilance,  his  disloyal  act  to  hia 
company  will  be  turned  aside  from  his  pocket,  and  the  profits  of  his  specula- 
tion will  be  turned  into  the  corporation.  The  policy  of  the  law  is  to  insure 
fidelity  of  trustees  to  their  trusts  by  making  it  impossible  for  them  to 
profitably  neglect  or  abuse  them.    Whether  the  derelict  officer  acts  from  a 
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mistaken  notion  of  bU  rights,  or  from  an  actually  fraudulent  purpose,  Ig 
Immaterial  as  alTeotlng  the  Inyalldlty  of  the  transaction.  The  principle  U 
too  well  settled  to  require  elaboration.  (Thompson  on  Corporations,  sec- 
tions 4040;  Wldrig  ft  Co.  y.  Newport  Street  By.  Co.,  82  Ky.,  611;  Cot.  & 
Lex.  R.  R.  Co.  ▼.  Bowler's  Heirs,  0  Bush,  468. ) 

Although  Judge  Hargis  may  have  believed  that  the  stookholdera  had  absn. 
doned  the  property,  and  that  in  consequence  he  would,  unlem  he  oould 
4MI Ve  it  by  the  plan  which  he  followed,  lose  ultimately  all  he  had  iuTeated  In  the 
oorporation,  and  although  he  may  not  in  fact  have  had  bad  motive  against  the 
stockholders'  interests,  yet  his  duty  as  president  of  the  corporation  Is  not  to  be 
measured  by  fears  of  his  personal  loss.  He  was  bound  in  law  to  serve  the  Inter* 
«sts  of  all  alike  In  that  crisis  of  the  corporation's  affairs.  Taking  advantage 
for  his  own  sake  of  the  necessitous  condition  of  his  corporation,  is  deemed  in 
law  constructive  fraud.  The  effect  of  it,  in  so  far  as  it  allows  the  corporatloo 
to  go  behind  his  action,  is  the  same  as  if  he  had  been  guilty  of  actual  fraud. 
That  there  was  actual  fraud  on  bis  part  is  not  found  to  be  a  fact. 

But  what  is  the  effect  of  Hargis*  connection  with  Bramblet  in  the  matter? 
It  may  be  conceded  that  Bramblet  alone  had  the  right  to  buy  in  the  judg- 
ments at  whatever  price  he  could  get  them,  and  then  to  enforce  them  for 
"their  full  amount  against  the  company,  although  he  was  a  stookholder  in 
the  company.  A  mere  stockholder,  unlike  a  director,  is  under  no  duty  to 
serve  his  corporation.  He  may  deal  with  it  or  with  Its  debts  or  property  as 
any  stranger.  The  president's  illegal  connection  with  the  transaction  taints 
It  throughout.  Neither  he  nor  any  one  claiming  through  him  can  be 
allowed  to  profit  by  it.  If  bis  partner  were  allowed  to  bold  his  part  of  the 
profits,  giving  the  president's  inrt  to  the  corporation,  then  the  law  would 
be  favoring  at  least  partial  falthleseness  upon  the  part  of  corporate  oflScials. 
Just  how  much  of  appellant's  share  of  the  profits  depended  uix)n  the  presi- 
dent's abdicating  his  overRigbt  of  his  company's  interests,  and  what  part  of 
;it  was  dependent  upon  the  Illegal  bargain  by  which  the  president  (or  bis 
wife)  was  to  share  in  the  profit^,  it  Is  impossible  to  determine.  The  chan- 
cellor will  not  hazard  a  guess  in  an  effort  to  apportion  them,  but  will  re- 
solve the  doubt  by  giving  the  profits  to  the  cestui  que  trust  whose  interests 
have  been  sacrificed  by  their  trustee  (Mitchum's  Heirs  v.  Mitchum's  Adm'r, 
S  Dana,  261;  Hoffman,  &c.,  Co.  v.  Cumberland  C.  &  I.  Co.,  1  Md.,  166; 
Hull  V.  Chaffln,  49  Fed.  Kep.,  524),  which  brings  us  to  consider  upon  what 
terms  the  complaining  stockholders,  on  behalf  of  their  corpoiation,  will  be 
granted  equitable  relief. 

In  addition  to  the  facts  already  stated  it  appears  from  the  record  that 
Hargis  bad  for  years  been  trying  to  get  the  stcckbolders  to  advance  more 
money  to  relieve  the  company  of  the  embarrassments  of  its  debts.  But  they 
had  declined.  They  would  not  attend  meetings.  They  seem  to  have  prac 
tloally  abandoned  the  property  to  the  mercy  of  the  creditors  and  to  chanca 
Braniblet  was  one  of  the  heaviest  stockholders.  He  continued  to  co-operate 
with  Hargis,  as  in  this  way  only  did  it  seem  possible  to  save  any  of  his  in- 
vestment. After  these  many  years  of  apparent  abandonment  and  neglect  by 
all  other  stockholders,  with  their  express  refusal  to  co-operate  further,  it 
may  well  have  been  deemed  futile  to  call  them  to  a  meeting  which  it  was 
Icnown   in   advance  they  would   not  attend,  in  order  to  submit  to  them  a 
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proposition  to  pnt  up  this  110,000  to  buy  Id  the  bank's  judgments,  when 
they  had  already  refused  to  advance  more  money  for  any  purpose.  The  cor- 
poration was  a  derelict,  Its  assets  salvage,  so  Bramblet  not  unnaturally 
thought.  It  was  hazardous  and  difficult  to  lescue  It,  more  so  It  seems  than 
•even  Bramblet  realized.  Yet  he  put  In  his  time,  labor,  money  and  credit, 
involving  years  of  hard  toll  and  the  Involvement  of  a  fortune.  Just  as  It 
appears  that  he  has  cleared  away  the  most  of  the  dlffloultles,  and  Is  about  to 
realize  on  his  undertaking,  the  other  stookholdexs  claim  the  benefits,  or  the 
right  to  share  equally  with  him  In  them.  We  can  not  approve  the  method 
by  which  Bramblet  acquired  the  judgments  against  the  company,  although 
we  do  not  find  and  can  not  say  that  he  was  guilty  of  actual  fraud  in  the  mat- 
ter. Nor  can  we  approve  of  the  negligence  of  the  other  stockholders,  and 
their  selfishness  in  endeavoring  to  hold  Bramblet  to  his  purchase,  giving 
falm  only  a  share  of  the  profits,  ^  ithout  their  paying  any  of  the  money. 
They  ought  to  have  offered  to  take  Bramblet's  place;  to  have  repaid  to  him 
-what  he  had  paid  out  on  behalf  of  the  company,  and  that  ought  to  have 
been  done  under  the  circumstances  of  this  case  as  a  condition  precedent  to 
their  right  to  recover  anything.  The  judgment  of  the  chancellor  merely 
■If  Iving  Bramblet  a  lien  on  (he  property,  or  a  credit  on  his  purchase  money 
bonds  for  what  he  had  paid  out  in  buying  the  judgments,  is  not  full  equity 
in  the  case.  These  lands  may  or  may  not  have  good  titles.  They  may  or 
may  not  be  worth  166,000.  more  or  less.  But  for  the  belief  that  he  owned  the 
Judgments  for  more  than  $65,000,  which  were  liens  against  the  land,  Bramblet 
may  not  have  bid  that  amount  for  them  at  the  decretal  sale,  and  may  not  have 
bid  at  all.  The  stockholders  did  not  promptly  come  in  as  soon  as  Bramblet  be- 
^an  to  assert  his  ownership  of  the  judgments  and  attempt  to  enforce  them,  and 
ask  that  the  corporation  be  substituted  to  his  purchase  of  the  judgments,  but 
they  stood  by  and  let  him  prosecute  the  judgement,  to  a  sale,  and  confirmation 
of  It,  under  the  belief  on  his  part  that  be  owned  the  judgments.  The  corpora- 
tion can  not  affirm  part  and  repudiate  part ;  it  must  take*  the  whole  or  none.  So 
if  the  corporation  wants  the  land,  it  must  relieve  Bramblet  and  take  it  cum 
onere  :but  even  before  it  will  be  allowed  to  do  that  It  must  restore  to  him  all  he 
has  paid  out,  and  all  expenses  incurred  by  him  on  that  behalf.  That  Includes 
the  $10,000  paid  the  banks,  and  interest  on  it;  the  sums  paid  on  the  purchase 
bonds  and  interest  on  them  from  the  dates  of  such  payments;  it  includes  his 
costs  in  the  attachment  suits  and  in  enforcing  the  ilens;  also  including  his 
personal  traveling  expenses  and  a  reasonable  allowance  to  him  for  his  per- 
sonal services  in  attending  to  these  suits,  and  looking  after  these  lands;  it 
Also  includes  fees  paid  counsel  and  expenses  incurred  in  defending  and  per- 
fecting the  titles  since  he  bought  in  these  judgments.  These  things  are  in 
the  nature  of  betterments,  made  by  one  in  possefislun,  under  an  honest  belief 
that  the  property  was  his  They  have  gone  to  enhance  the  value  of  the  cor- 
poration's title,  and  are  just  what  it  would  have  had  to  pay  out  but  for  the 
fact  that  Bramblet  has  already  done  it.  They  were  necessary  expenses,  like 
taxes  are.  There  is  no  reason  why  Bramblet  should  bear  this  great  burden 
for  the  corporation.  In  equity  he  should  not.  He  is  not  a  volunteer.  His 
action  was  not  mala  fides.  He  believed  he  had  the  right  to  do  just  what  he 
did,  and  believed  that  was  the  only  way  in  which  he  could  save  his  previous 
investment.    Nor  is  there  any  reason  why  equity  should  compel  him  to  give 
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hifi  personal  sprvioes  and  time  to  the  corporation.  He  did  not  a^ree  to  nor 
intend  to  nor  was  he  anywise  bound  to.  While  one  may  not  make  blroEelf 
by  his  sole  voluntary  action  a  creditor  of  an  unwillinK  property  owner  hy 
rendering  services  on  the  latter *8  behalf,  still  where,  in  a  case  like  this,  the 
services  are  rendered  by  one  in  the  honest  belief  that  the  property  is  his, 
and  afterwards  another  recovers  it  from  him  as  a  constructive  trustee,  to 
the  extent  that  the  former's  labor  and  means  have  enhanced  the  value  of 
the  property  taken  from  him  he  should  be  reimbursed,  for  while  the  prop- 
erty may  belong  to  the  other  party,  the  labor  and  material  and  money  of 
the  unintentional  wrongdoer,  who  has  honestly  improved  it,  do  not. 

If  the  stockholders  representing  the  corporation  elect  for  it,  after  this 
knowledge  of  what  they  will  have  to  assume,  to  take  Bramblet's  place  in  the- 
purchase  of  the  corporation's  judgment  debts  from  the  banks,  then  they 
should  be  required  within  the  time  Indicated  below  to  make  the  election 
and  to  pay  to  Bramblet  the  money  and  interest  already  advanced  by  him 
and  shown  now  by  the  record,  and  pay  as  hereinafter  directed  the  expenses 
and  costs  incurred  by  Bramblet  In  bf'half  of  the  title,  including  a  reason- 
able compensation  for  his  personal  services,  as  indicated  in  this  opinion.  As 
the  corporation  seems  to  be  without  a  necessary  complement  of  officers,  who 
are  qunlifled  to  act  in  this  matter,  and  as  Bramblet,  now  the  owner  of  a 
majority  of  the  stock,  may  not  care  to  co  operate  with  the  minority  stock- 
holders in  their  scheme  of  redemption  and  liquidation,  and  owing  to  having 
a  personal  interest  antagonistic  to  the  other  stockholders,  may  not,  or  will 
not,  be  apt  to  select  directors  who  would  fairly  reflect  the  minority's  inter- 
est, it  occurs  to  us  that  a  receiver  ought  to  be  appointed  by  the  court  in  this 
action  for  the  Commonwealth  Land  &  Lumber  Go.  (if  one  has  not  been> 
already  appointed),  who  would  be  authorized  and  directed  to  act  for  all  the 
stockholders.  If  the  minority  stockholders  on  behalf  of  the  corporation  do- 
elect  for  it  to  be  availed  of  Bramblet's  purchases,  the  receiver  may  carry 
into  effect  any  feasible  plan  offered,  and  which  may  be  approved  by  the  court, 
for  perfecting  the  redemption  of  the  lands  and  the  liquidation  of  the  cor- 
poration. In  order  that  the  stockholders  may  be  enabled  to  act  intelligently 
in  making  the  election,  appellant  Bramblet  is  directed  to  submit  and  file  in 
the  circuit  court  within  thirty  days  an  account  of  the  expenses  that  may  be 
claimed  by  him  under  this  opinion.  If  not  accepted  by  the  minority  stock- 
holders, they  may  file  exceptions  to  such  items  as  are  deemed  improper.  The 
parties  then  should  be  confined  by  order  of  the  circuit  court  to  thirty  days 
within  which  to  take  proof  before  the  commissioner,  who,  from  the  proof 
and  the  record,  should  be  authorized  to  fix  the  amount  to  be  paid  to  appel- 
lant Bramblet  under  this  opinion.  Within  flft€>en  days  after  such  report 
the  election  herein  allowed  must  be  made,  and  if  it  be  to  accept  the  property,, 
the  amounts  allowed  and  covering  all  matters  indicated  herein  must  thet» 
be  paid  in  cash  to  appellant,  Geo.  W.  Bramblet,  who.  In  that  event,  will  be- 
released  from  all  further  obligation  on  the  sale  bonds  executed  by  him  Id 
this  case.  Thereupon  immediately  the  complete  title  of  all  parties  to  this 
suit  to  the  lands  and  assets  of  the  Commonwealth  Land  &  Lumber  Co.  will 
become  vested  in  the  receiver  of  the  Commonwealth  Land  &  Lumber  Co., 
for  sale  or  other  disposition,  to  carry  out  the  directions  of  this  opinion  and 
the  judgment  of  the  circuit  court  thereunder,  and  looking  to  as  speedy 
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liquidation  as  tbe  ciroumstances  will  admit  of.  The  purpose,  aod  it  is^ 
hoped  the  effect,  of  all  this  will  be  to  render  to  each  his  own ;  to  allow  all  to. 
act  understandingly;  to  take  all  power  from  any  one  to  oppress  the  others; 
to  give  each  as  complete  authority  as  is  possible,  consistent  with  the  rights. 
of  others,  and  to  terminate  a  relationship  anomalous  in  its  antagonisms, 
and  inharmoniousness. 

Until  the  election  is  made  the  circuit  court  will  not  enforce  the  collection, 
of  the  sale  bonds  executed  by  appellant  Bramblet. 

Upon  tbe  failure  of  the  minority  stockholders  and  tbe  Commonwealth 
Land  &  Lumber  Co.  to  make  such  election  and  payment,  their  cross  peti- 
tion and  claim  should  be  dismissed  and  Bramblet 's  purchases  be  confirmed. 

Counsel  for  the  minority  stockholders  ask  in  addition  that  Bramblet* s. 
purchase  of  Hargis'  stock,  included  in  the  transfers  by  the  banks,  should  be 
held  to  also  inure  to  the  benefit  of  the  Commonwealth  Land  &  Lumber  Co. 
On  this  i)oint  the  circuit  court  decided  in  favor  of  Bramblet.  and  the  Com' 
monwealih  Land  &  Lumber  Co.  has  prosecuted  a  crops  appeal.  In  this 
part  of  the  judgment  we  think  the  circuit  court  was  right.  The  stock  did 
not  belong  to  the  corporation.  Bramblet  had  the  right  to  buy  it.  In  the 
Joint  agreement  between  Bramblet,  Hargis  and  the  banks  it  was  agreed 
that  this  stock  was  to  be  released  of  the  lien  to  the  banks,  and  be  assigned 
to  Bramblet.  The  banks  have  no  further  interest  in,  it,  and  are  not  com- 
plaining. Hargis  jointed  in  the  transfer  of  it  to  Bramblet.  His  repreeenta'^ 
tives  are  not  complaining,  if  they  have  any  complaint.  The  stockholders 
say  that  as  the  corporation  is  made  to  repay  Bramblet  the  full  110,000  paid 
by  him  to  the  banks  for  the  judgment  and  liens,  including  the  stocks,  that 
it  should  have  all  that  Bramblet  got  for  the  $10,000,  or  at  least  have  credit 
for  the  value  of  the  stock  retained  by  Bramblet.  Bramblet  was  not  the 
corporation's  agent,  but  was  acting  for  himself.  In  addition  to  what  he 
paid  to  the  banks  there  were  other  trnnsaotlons  between  him  and  Hargis, 
which  may  have  furnished,  and  doubtless  did  furnish,  the  real  considera- 
tion for  the  transfer  of  Hargis'  stock  to  Bramblet.  Besides  ull  that,  if  the 
corporation  had  with  its  own  money,  $10,000,  paid  off  its  debts  owing  the- 
banks,  on  which  there  was  pledged  collateral  belonging  to  another  who  had 
put  it  up  as  an  accommodation  to  the  corporation,  it  would  not  have  been 
entitled  to  the  collatenil,  but  the  dwnei  would.  In  that  event  tbe  stock 
would  have  gone  to  Hargis.  So  it  was  competent  for  him,  then,  to  trans- 
fer it  to  Bramblet  without  just  complaint  from  the  corporation.  There^ 
is  another  branch  of  this  litigation  known  as  the  bond  branch.  It  will  re- 
quire a  separate  and  further  statement  of  the  case. 

Thomas  F.  Hargis,  as  president  of  the  Commonwealth  Land  &  Lumber 
Co.,  conveyed  by  deed  all  the  lands  of  that  company  to  the  North  Cumber- 
land Manufacturing  Co.  The  grantee  was  a  corporation,  organized  by  Har- 
gis. It  never  had  any  money  or  property.  The  deed  of  conveyance  to  it 
recited  the  consideration  as  belug  1110,000,  $40,000  of  which  had  been  paid 
in  cash,  and  the  remaining  $70,000  secured  by  lien  on  the  land  in  favor  of 
the  grantor,  Commonwealth  Land  &  Lumber  Co.  In  fact  nothing  was  paid. 
Hargis  seems  to  have  been  managing  the  newly-created  North  Cumberland 
Manufacturing  Co.  On  his  advice  it  executed  a  mortgage  on  all  this  land 
to  the  Minneapolis  Trust  Co.,  trustee,  to  secure  $600,000  of  mortgage  bonda 
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lisaed  by  the  North  GomberlaDd  Mannfaoturing  Co. ,  payable  In  ten  yeart 
to  the  Minneapolis  Tm§t  Co.,  of  Minneapolis,  Minn.,  tmstee,  or  bearer. 
Baoh  bond  bad  ten  annual  Interest  oonpons  attached  to  It,  the  interest  being 
iMiyable  annually. 

After  the  banks,  creditors  of  the  Commonwealth  Land  &  Lumber  Co.,  had 
brought  their  attachment  suits  against  that  company,  and  had  caused  their 
•attachments  to  be  levied  on  all  Its  properties,  including  the  landa  oouTejed 
to  the  North  Cumberland  Manufacturing  Co.,  and  attacking  the  valid- 
ity of  the  conveyance  to  that  company  as  well  as  of  its  mortgage  to  the 
Trust  Co.,  all  of  them  being  made  parties  defendant  to  the  creditors'  billf, 
Hargis  sold  about  $108,000  of  these  bonds  to  appellees.  Miller  and  Kilgore 
for  about  9  per  cent,  of  their  face  value.  The  bonds  were  sold  and  delivered 
•acme  seven  years  after  their  date,  and  had  attached  to  them  all  the  Interest 
-coupons.  The  circuit  court  adjudged  that  Miller  and  Kilgore,  who  set  up 
the  bonds  held  by  them  and  claimed  a  prior  lien  on  the  land  therefor,  should 
recover  the  sums  paid  for  them,  and  not  their  face  value.  From  that  judg- 
ment the  corporation  and  Its  stockholders  appeal.  The  bonds  were  not 
negotiable  Instruments  under  the  statute  then  in  force  In  this  State. 
<Schnable  v.  German  Am.  Title  Co.,  81  Ky.  Law  Bep.,  1068;  Louisville  Ins. 
'Co.  V.  Hoffman,  80  Ky.  Law  Bep.,  8016.) 

Or  if  they  be  deemed  obligations  payable  1  n  Minnesota  and  be  judged  by 
the  laws  of  the  State,  yet  the  fact  that  Interest  coupons  were  so  long  overdue 
and  unpaid  and  attached,  as  well  as  the  absurdly  low  price  at  which  they 
were  sold,  were  enough  to  give  notice  of  Infirmity  to  the  purchasers  and  to 
liave  put  them   upon   inquiry  which  would  have  led  to  a  discoveiy  of  the 
truth.    (Daniel  on  Neg.  Instruments,  777a.;  Parsons  v.  Jackson,  09  U.  S., 
434;    First  Nat.  Bank  v.  Commissioners  of  Scott  Co.,  14  Minn.,  77.)    But 
although  the  bonds  were  Issued  and  by  their  terms  made  payable  in  Minne* 
sota,  their  secuilty,  the  mortgage,  by  whioh  alone  they  constituted  a  lien 
upon  the  land  now  sought  to  be  subjected  to  their  payment,  was  executed 
and  recorded  in  this  State  apon  property  situated  here.    The   validity  of 
that  lien  is  a  matter  to  be  tested  by  the  laws  of  this  State  alone.    We  have 
no  hesitation  under  the  evidence  in  declaring  that  the  fact  was  that  the  deed 
to  the  North  Cumberland  Manufacturing  Co.  was  executed  to  hinder  and 
delay  the  creditors  of  the  Commonwealth  Land  &  Lumber  Co. ;  was  in  law 
in  fraud  of  the  rights  of  the  creditors  of  that  corporation,  and  was  void  as  to 
them.  (Section  1906,  Kentucky  Statutes. )  The  holders  of  the  bonds  took  them 
with  notice  of  their  infirmity,  including  the  fact  that  they  issued  lis  pendens, 
and  were  subordinate  to  the  rights  and  subject  to  the  final  decree  in  the 
attachment  pnlts  referred  to.    (Taylor  v.  Building,  &c..  Association,  22  Ky. 
Law  Kep^  15^. )    The  Commonwealth  Land  &  Lumber  Co.  approved  of  the 
transfer  to  the  North  Cumberland  Manufacturing  Co.    The  same  authority 
was  authorized  to  act  for  both,  and  did  act  for  both.     The  president  of  the 
two  companies  sold   the^e  bonds,  with  their  knowledge,  to  raise  funds  to 
meet  certain  urgent  needs  of  the  company.     He  testifies  that  the  money  real* 
ized  from  the  sale  of  the  bonds  was  so  used.    It,  therefore,  seems  to  us  that, 
as  between  the  Commonwealth  Land  &  Lumber  Co.  and  these  bondholders, 
the  latter  are  entitled   to   be  reimbursed  the  money  actually  advanced  hy 
-them,  not  the  face  of  the  bonds,  and  six  per  cent,  per  annum  interest  on  the 
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flams  80  advanced.  The  mortgage  given  to  secure  these  bonds  Is,  however^ 
subordinate  to  the  purchase  money  lien  notes  and  interest,  and  the  costs  of 
the  suits  of  the  banks  and  their  assignee,  fiarmblet,  to  enforce  them.  It 
then  follows  that  if  the  election  above  provided  for  is  not  made,  or  the 
money  under  it  is  not  paid  to  Bramblet,  the  holders  of  the  bonds  will  be. 
postponed  till  Bramblet 's  acquired  liens  and  costs  are  paid.  If  the  election 
is  made  and  perfected,  the  bondholders'  liens  will  be  reckoned  as  preferred 
liabilities  of  the  corporation. 

Wherefore,  we  conclude  that  the  judgment  should  be  affirmed  on  the  cross 
appeal  of  the  Commonwealth  Land  &  Lumber  Co.  and  its  stockholders 
against  Bramblet,  and  be  reversed  on  the  original  appeals  of  Bramblet 
against  Commonwealth  Land  &  Lumber  Co. ,  and  its  complaining  stock- 
holders, and  be  also  reversed  on  the  appeal  of  Julius  Winter's  executor,  etc. 
(the  Commonwealth  Land  &  Lumber  Co.,  and  its  stockholders)  against  P. 
Qalt  Miller  and  Kilgore.  In  so  far  as  the  judgment  is  reversed  the  cause^ 
will  be  remanded  for  further  proceedings  not  inconsistent  herewith. 


LUDLOW  LUMBER  CO.  v.  KUHLIN,  &c. 
(Filed  December  8,  1904.) 

1.  Contract— Damages  for  breach— Acceptance  of  building— In  an  action 
by  the  owner  of  a  house  against  the  contractor  for  damages  for  its  defective 
construction,  the  fact  that  the  owner  accepted  and  occupied  it  for  more  than 
eight  months  before  discovering  the  defects  will  not  prevent  a  n  covery  for 
a  breach  of  the  contract. 

2.  Discovery— Keasonable  time— Even  if  the  law  is  that  a  discovery  of  tha 
defect  must  be  made  in  a  reasonable  time  (which  it  is  not  necesi!«(«r.v  here  to 
decide),  the  failure  to  make  the  discovery  before  eight  months  is  iiut  an  un< 
reasonable  time. 

Fuiber  &  Jackson  and  B.  F.  Graziana  for  appellant. 

William  A.  Byrne  for  appellees. 

Orlando  P.  Schmidt  for  B.  C.  Davis. 

« 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellees  owned  a  lot  in  Ludlow,  and  desiring  to  have  a  brick  house- 
built  upon  it  they  entered  into  a  contract  with  T.  Johnson  and  others,  aa 
partners,  doing  business  under  the  firm  name  of  Ludlow  Lumber  Co. ,  by 
which  they,  in  consideration  of  1^,100,  agreed  to  furnish  the  material  and 
labor  and  erect  the  house  according  to  the  plans  and  specifications.  It  was 
completed  in  October,  1901,  when  it  was  turned  t)ver  to  the  appellees  under 
representations  by  the  appellants  that  it  had  been  completed  according  to 
the  Contract.  The  appellees  lived  in  it  until  May,  1902,  a  period  of  eight 
months,  when  they  awoke  one  mornin{<  and  found  the  walls  of  the  house 
badly  cracked  and  out  of  plumb,  and  it  cost  them  several  hundred  dollars 
to  repair  the  foundation  and  house.  This  action  was  brought  against  ap- 
pellants to  recover  damages  for  the  defective  construction  of  the  house.  The 
defendants.Bought  to  avoid  a  recovery  by  showing  that  it.  had  been  com^ 
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dieted  aocording  to  the  oontraot,  and  that  the  damafces  resulted  from  a  canie 
t)ther  than  defective  conBtmctlon.  The  verdlot  of  the  jury,  which  was  sui- 
talned  hy  the  court,  and  upon  which  the  judfonent  was  rendered,  allowed 
^e  plaintiff  1888.06. 

There  was  a  conflict  In  the  testimony,  hut  It  wns  the  province  of  the  Juiy 
to  reconcile  It,  and  having  done  so,  this  court  must  decline  to  disturb  the 
finding  of  the  jury  upon  the  question  of  fact.    The  principal  reason  urged 
for  a  reversfi]  Is  that  the  appellees  accepted  the  house  and  moved  Into  and 
lived  In  It  for  eight  months  before  discovering  the  alleged  defect.    Even  If 
there  had  been  a  defect  in  the  construction,  and  they  had  knowledge  of  It 
before  moving  into  the  house,  that  fact  would  not  prevent  them  from  le- 
*coverlng  for  the  breach  of  the  contract.    The  law  on  this  question  Is  well 
etated  In  Morford  v.  Mastln,  &c.  ,6  T.  B.  Monroe,  409,  In  which  the  court 
aald:  "We  ate  unwilling  to  attach  so  much  Importance  to  the  defendant's 
receiving  the  work.    How  could  he  reject  it  without  abandoning  his  estate 
on  whl3h  it  was  situated?    It  was  already  part  of  his  freehold,  and  he  re- 
'oelved  every  part  as  it  progressed.    The  court  seems  to  have  confounded  the 
■case  of  a  building  on  an  employer's   premises  with   such  jobs  of  work  and 
labor  as  a  tailor  performs  in  making  his  garment,  the  cabinet  maker  his 
furniture,  or  the  painter  his  figures.    In  these  latter  cases  it  is  admitted 
that  mucji  depends  on  the  acceptance  of  the  article  made,  and  not  objecting 
to  it,  and  rescinding  the  contract  so  soon  as  the  defect  is  discovered,  and 
that  for  a   very  good  reason,  because  it  Is  necessary  to  do  justice  to  the 
mechanic  by  repossessing  him   of  the  article   out   of  whlsh   to  make  his 
money,  instead  of  keeping  both  the  article  and  the  price.     Hence  Starkle, 
volume  S,  page  1760,  says:  'Notwithstanding  the  universality  of  the  position, 
that  perforiunnce  when  it  Is  the  consideration  for  the  payment  of  the  Ftipu- 
lated  price  is  a  condition  precedent,  yet   the  conduct  of  the  employer  in 
•adopting  the  contract,  when  if  he  disputed  tho  performance   he  had  it  in 
Ills  power  to  rescind  it  in  toto,  by  placing  the  parties  in  statu  quo,  affords, 
as  against  hlra,  a  conclusive  presumption  that  the  work  has  been  properly 
executed,  or  at  all  events  excludes  the  party  acquiescing  from  making  the 
objection.     Instances  to  thle  effect  have  already  been  cited.     The  principle 
-extends  to  all  cases  of  executory  contracts,  for  Works  of  art  to  be  delivered 
in  a  complete)  state.    The  party  receiving  the  work  under  a  specific  contract 
must  abide  by  it,  or  rescind  It  in  toto.'    But  it   is  well  known  that  such  re- 
turn and  such  rescinding  of  a  contract  is  impracticable  with  regard  to. a 
building  erected  on  an  employer's  own  premises.    He  could  not  object  to 
the  work  and  leave  it  on   the  hands  of  the  workmen,  without  conveying 
^iway  his  estate,  nor  could  the  mechanic  receive  or  sell  it  for  his  own  indem- 
nification.   Hence  the  reception,  that  is.  leaving  it  on  his  premises  not  de- 
molished, or  even  living  in  It,  could  not,  with  any  good  reason,  preclude  the 
employer  from  making  the  objection  on  the  trial,  as  the  instruction  given 
supposes. ' ' 

The  case  of  Escott  &  Son  v.  White,  &c.,  10  Bush,  169,  Is  to  the  same  effect 
The  legal  principle  announced  by  these  cases  was  applied  by  this  court  in 
its  instructions,  and  we  think  properly  so.  However,  counsel  for  appellant 
Insists  that  the  principle  of  the  Morford  case  does  not  apply,  because  in  that 
■case  the  defect  was  discovered  before  taking  possession  of  the  property  and 
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Ijefore  all  of  the  contract  price  was  paid.  The  rl^ht  to  recover  In  that  case 
"Was  not  based  upon  the  fact  that  the  defect  was  discovered  before  the  owner 
took  possession  of  the  property  and  becaiise  he  protested  that  it  was  not 
•completed  according  to  the  contract.  If  it  was  a  fact  that  the  house  was  de- 
-feotively  constructed  when  appellees  paid  the  contract  price  and  took  pes- 
session  of  the  property,  a  cause  of  action  existed.  Thej  did  not  forfeit  their 
'Claim  against  the  appellant  for  damages  because  they  did  not  discover  that 
appellant  had  not  built  the  house  according  to  contract.  If  the  law  is  that 
«uch  a  discoveiy  must  be  made  in  a  reasonable  time  (it  is  not  necessary  here 
to  decide  that  it  must  be  done),  the  failure  to  make  the  discovery  before 
•eight  months  is  not  an  unreasonable  time. 

We  are  of  the  opinion  that  the  jury's  verdict  fixes  a  proper  amount  of  com- 
Xjensation  for  appellees,  therefore,  they  are  not  entitled  to  a  reversal  on  the 
cross  appeal. 

The  judgment  is  affirmed  on  the  original  and  cross  appeals. 


STANDARD  OIL  CO.  v.  COMMONWEALTH. 

(Filed  December  7,  1904— Not  to  be  reported.) 

Humphrey,  Hines  &  Humphrey  for  appellant. 

N.  B.  Hays  and  Loralne  Mix  for  appellee. 

Appeal  from  Oldham  Circuit  Court. 

Judge  O'Rear  delivered  the  following  extended  opinion : 

Appellant  thinks  the  opinion  is  not  clear  in  its  meaning.  We  decide  thati 
fiales  by  appellant  and  others  doing  similar  business,  where  the  oils  are  de- 
livered from  its  wagons  and  the  sales  are  to  retail  dealers  for  resale,  the 
transaction  comes  under  section  4294.  Involved  in  the  appeal.  For  each 
wagon  so  engaged  a  license  fee  of  $5  per  annum  must  be  paid,  which  is  the 
license  fee  for  the  use  of  that  wagon  anywhere  in  the  State.  If  the  sale  from 
the  wagon  are  to  others  than  retail  dealers  for  resale,  the  act  is  peddling 
{Standard  Oil  Co.  v.  Commonwealth,  26  Ky.  Law  Rep.,  142),  and  to  do  that 
•character  of  buninesa  appellant  must  take  out  peddler's  license,  being  $60  per 
year  for  one  person  with  two  horse  wagon;  140  for  one  person  with  one  horse 
wagon,  and  $20  additional  for  each  additional  person  accompanying  the 
wagon.  Those  fees  are  for  the  whole  State.  For  the  county,  one-fourth  as 
much  as  is  charged  for  the  whole  State. 


MATTINGLY  v.  SPRINGFIELD  FIRE  &  MARINE  INS.  CO. 

(Filed  December  8,  1904. ) 

1.  Sale  of  farm— Policy  on  dwelling— Continuation  of  policy  by  vendor— 
Parol  agreement  by  agent— Where  Insured  had  a  policy  on  his  dwelling  on 
hie  farm,  before  selling  his  farm  went  to  the  agent,  who  issued  the  policy 
and  obtained  his  consent  to  his  retaining  the  policy  on  the  house  as  a  security 
for  his  unpaid  purchase  money,  and  after  making  the  sale  and  deed  again 
went  to  the  agent  and  told  him  what  he  had  done,  and  the  agent  again  agreed 
that  the  policy  should  remain  in  force  for  bis  protection,  the  company  will 
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not  be  allowed  to  defeat  a  recovery  where  the  house  \e  burned,  by  reaeoo  of 
the  failure  of  the  assured  to  do  BomethiuK  that  the  company  itself  induced 
him  not  to  do. 

2.  Statute  of  frauds — Oral  agreement  modifying  contract^A  contract  of 
insurance  is  not  within  the  statute  of  frauds.  It  may  be  oral  as  well  as  in 
writing,  and  although  in  writing  like  any  other  contract,  it  may  be  modi- 
fled  by  subsequent  agreement  betwc^en  the  pjirties.  The  fact  that  the  con- 
tract provides  that  no  pubsequent  agreement  shall  be  valid  unless  in  writing 
and  Indorsed  on  the  policy,  does  not  change  the  rule,  for  this  part  of  tfae 
contract  stands  like  any  other  part  of  it,  and  may  be  changed  by  a  subge- 
quent  parol  agreement. 

8.  Collateral  security— The  policy  held  by  the  insured  being  only  collateral 
security  for  the  unpaid  purchase  money  owing  to  the  insured,  whatever 
sum  is  collected  on  the  collateral  must  be  credited  on  the  notes  held  by  the 
insured  for  the  purchase  money.  The  house  being  burned,  the  vendor  may 
look  both  to.  the  policy  and  the  land  for  his  money. 

L.  S.  Pence  and  J.  T.  Ford  for  appellant. 

Rives  &  Spalding  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Hobson. 

On  November  8,  1000,  appellee  issued  to  W.  E.  Mattingly  a  policy  insuring 
his  dwelling  house  in  the  sum  of  $600  for  three  years,  he  then  paying  the 
entire  premium  of  tl2.60  in  advance.  The  policy,  among  other  things,  con- 
tained the  following  stipulations:  "This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  endorsed  hereon  or  added  hereto,  shall  be  void  •  *  • 
^f  the  interest  of  the  insured  be  other  than  unconditional  and  sole  ownership; 
or  if  the  subject  of  insurance  be  a  building  on  ground  not  owned  by  the  in- 
sured in  fee  simple,  *  *  *  or  if  any  change  other  than  by  death  of  the  in- 
sured take  place  in  the  interest,  title  or  possession  of  the  subject  of  insur- 
ance, except  change  of  occupants  without  interest  of  hazard,  whether  by 
legal  process  or  judgment,  or  by  voluntary  act  of  the  insured,  or  otherwise. 
"*  *  *  This  policy  is  made  and  accepted  subject  to  the  foregoing  stipula- 
tions and  conditions,  together  with  such  other  provisions,  agreements  or  con- 
ditions as  may  be  endorsed  hereon  or  added  heieto,  and  no  ofiScer.  agent  or 
other  representative  of  this  company  shall  have  power  to  waive  any  provision 
or  condition  of  this  policy,  except  such  as  by  the  terms  of  this  policy  may  be 
the  subject  of  agreement  endorsed  hereon  or  added  hereto ;  and  as  to  such 
provisions  and  conditions  no  officer,  agent  or  representative  shall  have  sncb 
power,  or  be  deemed  or  held  to  have  waived  such  provisions,  unless  soeb 
waiver,  if  any,  shall  be  written  upon  or  attached  hereto,  nor  shall  any  priv- 
ilege or  permission  affecting  the  insurance  under  this  policy  exist  or  l» 
claimed  by  the  insured  unless  so  written  or  attached.'* 

Some  time  after  the  issual  of  the  policy  Mattingly  sold,  and  conveyed  the 
farm  and  dwelling  house  thereon  to  one  C.  C.  Beynierson,  retaining  a  lien 
on  the  property  for  |4,00U  of  the  purchase  money.  About  a  year  after  thi» 
conveyance  was  made,  and  while  the  policy  was  still  unexpired,  the  hones 
burned  down,  and  Mattingly  instituted  this  suit  against  the  Insurance  com- 
pany to  recover  for  the  loss.  In  order  to  avoid  the  effect  of  the  stipulations 
of ^  the  policy  above  set^outShe  averred  ^the  following  facts:  Pending  the 
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negotiations  between  him  and  Heyniereon,  and  before  any  transfer  or 
change  was  made,  for  the  express  purpose  of  preventing  any  forfeiture  or  . 
any  contention  in  that  regard,  and  in  order  to  continue  the  policy  in  force, 
the  plaintiff  went  in  person  to  the  defendant's  agent  who  had  issued  the 
policy  and  informed  him  of  the  negotiations  pending  between  him  and 
Reynierson,  but  not  consummated,  and  asked  him  that  if  in  the  event  of  & 
sale  and  transfer  of  the  property,  he  letaining  a  lien  for  the  unpaid  purchase 
money,  14,000,  whether  or  not  he  could  still  ret^iiii  the  policy  on  the  houfe 
as  collateral  security  for  the  deferred  payments  of  purchase  money.  The 
agent  assented  that  this  might  be  done,  and  that  the  policy  would  not  be 
forfeited.  After  this  assent  was  given  the  plaintiff,  relying  thereon,  conveyed 
the  property  to  Keynierson,  retaining  a  lien  for  |4,000,  and  then  informed 
the  agent  of  what  he  had  done,  and  asked  him  to  note  on  the  books  of  the 
company  that  n\  consideration  of  the  unearned  premiuQi  the  policy  should 
stand  and  remain  in  force  as  collateral  security  of  the  plaintiff  as  lien  holder 
until  the  expiration  of  the  policy.  The  agent  then  and  there  assented  to 
this,  and  the  company  retained  the  unearned  premium,  with  notice  of  the 
transfer  and  with  notice  that  the  plaintiff's  interest  in  the  property  was  as 
lien  holder,  and,  ns  he  pleaded,  by  its  conduct  is  estopped  from  relying  on 
any  forfeiture  of  the  policy  because  of  the  change  of  the  title  as  the  plaintiff 
bad  acted  upon  the  assurances  of  the  agent  and  had  been  led  to  believe  by 
him  that  his  policy  would  stand  good  to  secure  him  as  lien  holder. 

The  court  sustained  a  demurrer  to  the  petition,  and  the  plaintiff  failing 
to  plead  further,  dismissed  it.    The  only  question  on  the  appeal  Is  as  to  the 
sufiQoiency  of  the  facts  alleged  to  show  a  waiver  of  the  conditions  of  the  pol- 
icy above  quoted.    A   contract  of  insurance  is  not  within   the  statute  of 
frauds.    It  may  be  oral,  as  well  as  in  writing,  and  althoigh  it  is  in  writing, 
like  any  other  contract,  it  may  be  modified  l)y  a  subsequent  agreement  be- 
tween  the  parties.    The  fact  that  the  contract  provides  that  no  subsequent 
agreement  shall  he  valid  unless  in  writing  and  endorsed  on  the  policy  does 
not  change  the  rule,  for  this  part  of  the  contract  stands  like  any  other  part 
of  it,  and  may  be  changed   by  a   subsequent  parol  agreement,  just  as  any 
other  provision  of  the  contract  may  be  subsequently  modified.     In  Bell  v. 
Offutt,  78  Ky.,  682,  the  parties  made  a  verbal  contract,  and  agreed  that  it 
should  thereafter  be  reduced  to  writing,  which   they  failed  to  do.    It  was 
held   that  if  the  contract  was  made  it  was  not  invalid  because  not  subse- 
quently reduced  to  writing,  according  to  the  agreement,  and  that  the  valid- 
ity of  the  contract  did  not  depend  upon  the  understanding  of  either  of  th<i 
parties  as  to  whether  it  was  tu  be  only  obligatory  when  reduced  to  writing^ 
In  Phceniz  Insurance  Co.  v.  Spiers,  87  Ky.,  286,  the  policy  provided,  ashere^ 
that  it  could  not  be  changed  by  any  susbequent  agreement  unless  in  writing^ 
endorsed  upon  the  policy,  but  this  court  held  the  subsequent  contract  valid.. 
It  said:  **The  contract  of  insurance  may  be  by  i)arol.    It  is  not  within  the, 
statute  of  frauds.    Such  a  contract,  although   in  writing,  may  be  changed, 
by  parol,  even   though   it  provide  that  it  shall  only  be  done  by  wrijting, 
because  men  can  not  so  tie  their  wills  as  not  to  be  able  thereafteif  t^  4o  by/ 
consent  what  the  law  allows.'' 

This  is  In  accord  with  the  general  current  of  authority.    Thus  in  1  Wooci! 
on  Fire  Insurance,  section  10,  It  is  said:  "A  contract  at  ^p^rance  may  b^ 

vol.  26—75 


Il90        MATTIKOLt  V.  fiPBtNGFlELD  F.  &  M.  INS.  CO. 

changed  by  parol,  or  by  indorsenieot  Dpon  the  policy,  and  the  parties  thereto 
may  thue  be  changed,  or  the  subject-matter  of  the  risk;  and  such  change 
affected  by  any  person  whom  the  company  places  in  a  position  of  apparent 
authority  will,  prima  facie,  be  binding  upon  it,  as  an  agent  authoiized  to 
hiake  contracts  of  insurance,  a  clerk  or  person  acting  as  secretary  in  the 
>DlI1ce  of  the  company,  or  any  person  whom  the  company  permits  to  act  for 
U  in  such  a  manner  as  to  indicate  authority  to  net  in  such  respects."  Again, 
)n  section  525.  is  the  following:  "When  the  insurer,  knowing  the  facts,  does 
tbhtit  which  is  inconsistent  with  its  intention  to  insist  upon  a  strict  compli- 
ance with  the  conditions  precedent  of  the  contract,  it  is  treated  as  baTing 
waived  their  performance,  and  the'  assured  may  recover  without  proving 
performance,  nnd  that,  too,  even  though  the  policy  provides  that  none  of  its 
conditions  shall  be  waived  except  by  written  agreement.*'  (13  Am.  A  Eng. 
Encv.  of  Law,  818. ) 

The  rule  is  that  where  an  insurance  company  has  by  its  assurances  or 
conduct  led  the  insured  to  believe  that  a  forfeiture  of  his  policy  will  not  be 
Insisted  upon,  and  he  has  been  in  fact  induced  by  it  to  act  upon  this  under> 
standing,  the  company  will  not  be  allowed  to  set  up  the  forfeiture  of  the 
policy  and  thus  to  defeat  a  recovery  upon  the  policy  by  reason  of  the  failare 
of  the  sFPured  to  do  something  which  the  company  itself  induced  hiiu  not 
to  do.  (Continental  Insurance  Co.  v.  Browning,  24  Ky.  Liaw  Rep.,  992; 
Walls  V.  HuQie  Insurance  Co.,  24  Ky.  Law  Bep.,  1452;  Insurance  Co.  t. 
Kggleston,  06  U.  8.,  57H,  and  cases  cited  ) 

In  the  case  before  us  the  insured  went  to  the  agent  who  issuc^d  the  poUc; 
befon^  he  made  the  trade  with  Beynierson  and  obtained  his  consent  to  the 
plaintiff's  retaining  the  policy  as  a  security  for  his  unpaid  purchase  monej, 
and  after  he  had  made  the  deed  to  Beynierson  he  again  went  to  the  agent 
and  told  him  what  he  had  done,  and  the  agent  again  agreed  that  the  policy 
should  remain  in  force  for  his  protection.  The  defense  is  purely  a  technical 
one,  for  plaintiff's  interest  in  the  property  was  eight  times  as  great  as  the 
amount  of  the  insurance  on  the  house,  and  if  the  agent  had  not  misled  him 
he  could  have  protected  himself  by  conforming  to  the  conditions  of  the  pol- 
icy. The  rule  in  oases  of  this  sort  is  that  If  the  agent  when  approached 
simply  tellg  the  assured  to  bring  in  the  policy  and  he  will  make  the  endorse- 
ment, there  Is  no  waiver  of  the  condition;  but  if  he  says  **it  Is  all  right," 
or  makes  use  of  any  expression  indicating  satisfaction  with  the  change  with- 
out requiring  compliance  on  the  part  of  the  assured  with  the  terras  of  the  pol- 
icy, a  waiver  is  established.  (2  Wood  on  Fire  Insurance,  page  1165.)  If  the 
rule  were  oth^-rwise,  nn  insurance  company  could  mislead  the  insured  and 
thus  induce  him  to  believe  that  his  rights  were  fully  protected  until  after  a 
lofls,  and  then,  having  thus  prevent<ed  him  from  protecting  himself  by  hav- 
ing endorsements  made  on  the  policy,  defeat  a  recovery  because  the  insorfd 
accepted  as  true  the  representations  which  the  company  made.  In  insur- 
ance as  well  as  in  other  things  the  law  requires  good  faith,  and  whei«s 
person  knows  that  the  conduct  of  another  is  to  be  based  upon  what  he  tells 
him  to  do,  he  will  not  when  his  direction  has  been  acted  upon  be  allownl 
to  set  up  to  the  prejudice  of  the  other  person  that  something  else  ought  to 
have  been  don(^  which  he  had  led  the  person  to  understand  was  unnecesssiy- 

It  is  insisted  for  appellee  that  the  judgment  of  the  circuit  court  is  right, 
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l)eoause  if  appellant  may  recover  in  this  action  he  may  still  recover  his 
^,000  from  Reynlerson,  and  that  he  will  thus  get  $600  more  than  is  due 
him;  but  this  is  not  true.  The  insurance  policy  is  only  collateral  for  the 
fiecarity  of  the  payment  of  the  unpaid  purchase  money.  What  is  collected 
t)!!  the  collateral  must  be  credited  on  the  notes  for  the  purchase  money  juet 
■as  in  the  case  of  any  other  collateral  held  for  the  security  of  a  debt.  The 
toanranoe  policy  represents  the  house.  The  house  being  destroyed  by  flie, 
appellant  may  look  to  both  the  policy  and  the  land  for  his  money.  He  re- 
tained the  policy  instead  of  turning  it  over  to  Reynlerson  in  the  trade  sim- 
l^ly  to  protect  him  in  his  purchase  money.  His  other  security,  the  lien  on 
^he  land,  has  been  reduced  to  the  extent  of  the  value  of  the  house  which  was 
1t)urned,  and  when  he  collects  the  insurance  money  he  will  have  received 
^bat  much  of  his  purchase  money.  The  arrangement  was  made  with  the 
•assent  of  the  company,  and  while  it  is  different  in  form  from  the  usual 
-atranfcement,  it  does  not  entitle  the  plaintiff  to  anything  more  than  he 
would  have  been  entitled  to  If  there  had  been  endorsed  on  the  policy  by 
'Consent  of  all  three  of  the  parties  a  statement  that  the  company  consented 
"V)  the  conveyance  to  lieynierson,  and  that  the  policy  should  be  held  as  col- 
lateral for  the  purchase  money  notes;  and  in  this  event  the  company  would 
be  bound  to  pay  plaintiff  the  auiount  of  the  policy,  and  after  he  had  collected 
this  much  from  the  company  he  would  only  be  entitled  to  look  to  Reynier- 
«on  for  the  balance  of  his  debt,  less  the  cost  of  collecting  the  collateral. 

Judgment  reversed  and  cause  remanded,  with  directions  to  overrule  the 
demurrer  to  the  petition. 


JONKS,  &c.  V.  GREEN,  &c. 

(Filed  December  8,  1904— Not  to  be  reported.) 

Homestead  and  dower— G.  died  leaving  a  tract  of  land  worth  less  than 
^1,000,  and  a  widow  and  daughter.  Both  married  and  left  the  homestead, 
but  before  doing  so  the  widow  conveyed  it  to  Jontrs  by  deed  of  general  war- 
ranty, which  he  took  and  had  recorded  in  the  proper  office.  In  an  action  by 
the  heirs  at  law  for  a  sale  of  the  land,  and  division  of  the  proceeds  Jones  set 
tip  the  plea  that  the  deed  to  him  was  intended  to  be  a  lease  to  embrace  all  of 
the  homestead  of  the  widow  during  her  life,  and  asked  that  the  deed  be  re- 
tormed,  and  that  he  be  entitled  to  the  dower  right  of  the  grantor.  Held— The 
widow's  right  of  homestead  was  one  of  occupancy  only,  and  she  could  aban- 
don it  whenever  she  desired,  and  the  conveyance  to  Jones  was  only  evidence 
t>f  abandonment.  Jones  set  up  that  she  was  occupying  the  land  as  a  home- 
stead, and  this  being  true  she  could  not  take  both  dower  and  homestead;  and 
baving  elected  to  take  the  homestead  right,  she  waived  her  right  of  dower. 
When  she  abandoned  the  homestead  the  basis  of  th^  claim  of  Johnson,  who 
Was  her  tenant,  failed. 

B.  E.  Johnson  and  W.  J.  Webb  for  appellants. 

J.  E.  Warren  for  appellees. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

A.  S.  Green  died  intestate,  in  Graves  county,  Ky.,  owning  a  small  tract 
fit  land,  worth  less  than  a  thousand  dollars,  which  he  occupied  as  a  home- 
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Btead.     At  his  death  he  ]eft  a  widow.  A.  N.  Green,  and  an  infant  danghtefv 
Alice  U.  Green,  who  occupied  the  homestead  with  her  mother.     Afterwards 
the  daughter,  although  an   infant  only  fifteen  yeare  of  Age,  married,  and, 
with  her  husband,  moved  from  the  homestead,  and  is  known  in  this  record 
as  Alice  U.  Flood.    The  widow  intermarried   with   J.    H.  Flood,  and  also. 
Abandoned  the  homestead,  with   her  husband,  but  before  doin^  so  under- 
took  to  convey  it  to  the  defendant.  C.  M.  Jones,  by  general  warrantT  deed,, 
which  was  delivered   to  him,  and   by  him   procured   to   be   rt^orded   in  the- 
proper  office. 

These  transactions  having  taken  place,  the  appellees,  who  are  in  part  the- 
heirs  at  law  of  A.  S.  Green,  instituted  this  action  for  the  sale  of  the  land 
and  division  of  its  proceeds  among  the  owners,  treating  the  homestead  right 
as  at  an  end  by  the  abandonment  of  those  entitled  to  its  occupancy.     Allce- 
U.  Flood,  A.  N.  Flood,  her  mother,  C.  M.  Jones  and  J.  -K.  Johnfson   were- 
made  defendants,  it  being  alleged  that  Johnson  and  Jones  claimed  some  in- 
terest in  the  land,  which  they  were  called  on   to  disclose,  and  the  validlty- 
of  the  claims  of  these  two  are  the  questions  involved  on  this  appeal.    John- 
ton  claims  that  at  the  time  of  the  marriage  of  the  widow  he  was  her  tenant 
by  verbal  lease  for  two  years,  and  that  as  she  was  entitled  to  homestead  at 
the  tim<)  of  this  oontiact  she  could  not,  by  abandonment.  Invalidate  bis  in- 
terest.   Jones  sought  to  parry  the  legal  effect  of  the  absolute  deed  made  by^ 
the  widow  to  him  of  the  homestead  right  by  alleging  that  be  did  not  aooept 
it  as  such,  but  that  it  was  really  intended  to  be  a  lease  to  embrace  all  of  the- 
homestead  right  of  the  widow  during  her  life,  and  asked  that  the  convey- 
ance be  reformed,  and,  at  all  events,  he  be  adjudged  entitled  under  the  deed- 
to  the  dower  right  of  his  grantor.    The  widow  herself  answexvd,  disclaim- 
ing any  interest  in  the  land  in  question.    For  the  purposes  of  this  oase  it  is> 
immaterial  whether  the  widow  undertook  to  convey  the  property  absolutely^ 
to  Jones  or  to  make  a  lease  for  her  life,  although  we  think  it  clear  that  the- 
former  was  intended.    Her  homestead  right  in  her  husband's  property  waft, 
one  of  occupancy  only,  and  she  could  abandon  It  whenever  she  desired.    Tbe- 
absolute  deed  to  Jones  was  only  evidence  of  abandonment,  which   is  folly 
established  by  her  actions  and  answer  without  reference  to  It,  abandonment 
being  a  matter  of  Intention.    Both  Jones  and  Johnson  aflSrmativelj  set  np> 
that  the  widow  was  entitled  to  and  was  occupying  the  land  as  a  homestead. 
This  being  true,  she  could  not  have  both  dower  and  homestead,  and  having: 
elected  to  take  the  homestead  interest,  she  waived  her  right  to   dower. 
(Funk  V.  Walters,  6  Ky.  Law  Rep.,  907;  Bnroh  v.  Atchison,  89  Ky.,  ftSS-V 
It  follows,  therefore,  that  Jones*  claim,  that  his  deed  from  the  widow,  even- 
if  It  destroyed  her  right  to  homestead,  conveyed  to  him  her  light  of  dower- 
in  the  property,  can  not  be  sustained,  as  she,  by  her  election  to  take  home- 
stead, lost  her  dower.    Neither  can  the  claim  of  Johnson,  that  he  had  Tested 
rights  for  two  years  under  his  contmet  of  le»se,  be  sustained,  the  rlg^i  ot 
the  widow  being  that  of  occupancy  only.    When  she  abandoned  the  home- 
stead the  basis  of  her  tenant's  claim  failed.    In  the  case  of  Gaines  v.  Casey,. 
10  Bush,  09,  inhere  (he  owners  of  a  homestead  mortgaged  It  to  secure  a  debt,. 
it  was  held  that  upon  abandonment  of  the  homestead  the  mortgage  lleoi 
failed.    In  the  case  of  Freeman  v.  Mills,  10  Ky.  Law  Rep.,  816,  it  Is  said: 
**It  will  be  seen  that  occupancy  is  a  continuing  condition  precedent  to  thfr 
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Iright  (of  homestead),  and  it  ie  raanifest  that  the  law  did  not  intend  to  vest 
In  the  widow  an  unconditional  or  vendible  life  estate  in  a  homestead  like 
-that  Klven  her  to  the  dower  right,  else  nothing  would  be  said  as  to  ocou- 
liancy.'' 

The  principle  that  abandonment  by  the  widow  destroys  the  homestead  is 
-sustained  in  the  opinions  of  this  court  in  Bryant  v.  Bennett,  2S  Ky.  Law 
Bep.,  1866;  Kimberlin  v.  Manson,  Isaacs,  &c.,  28  Ky.  Law  Bep.,  42;  Free- 
inan  v.  Mills,  22  Ky.  Law  Rep.,  869,  and  Clay's  Guardian  v.  Wallace,  26 
Ky.  Law  Bep.,  820.  It  follows,  therefore,  that  neither  Jones  nor  Johnson 
'disclosed  a  valid  claim  to  the  land  in  question,  and  as  the  judgment  of  the 
4rial  court  is  in  harmony  with  this  view,  it  is  affirmed. 


ZUMBIEL  V.  ZUMBIEL,  &o. 

(Filed  December  8,  1904— Not  to  be  reported.) 

Husband  and  wife— Divorce  and  alimony— Former  judgment— Pleading— 
"Where  judgment  had  been  rendered  divorcing  appellant  from  appellee,  and 
decreeing  certain  alimony  and  the  use  of  their  dwelling,  it  was  error  to  ad- 
judge thac  AnnaZumbiel  was  the  owner  of  the  house  (she  having  purchased 
it  from  her  co  defendant  during  the  pendency  of  this  action);  that  her  title 
to  it  was  valid,  and  granting  her  a  writ  of  possession.  Anna  Zumbiel  filed 
4in  amended  petition  setting  up  the  same  facts  as  in  her  original  petition* 
It  was  not  made  a  counterclaim  against  appellant,  and  no  judgment  could 
be  rendered  against  her  on  such  a  pleading.  Appellee.  John  Zumbiel,  should 
have  been  brought  before  the  court  upon  cross  petition,  and  the  amended 
answer  should  have  been  made  a  counter  claim  against  appellant,  and  this 
branch  of  the  case  should  have  j)een  heard  upon  Its  merits. 

W.  A.  Byrne  and  Byrne  &  Reed  for  appellant. 

O.  M.  Rogers  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holison. 

Mary  Zumbiel  and  John  Zumbiel  were  married  in  April,  1888.    Four  chil- 
clren  were  born  to  them,  the  youngest  being  about  a  year  old  in  June,  1900, 
"When   she  filed  suit  against  him  for  divorce,  alimony  and  custody  of  the 
•children.    By  an  amended   petition  she  averred  that  pending  the  action 
<John  Zumbiel  had  executed,  without   her  knowledge  or  consent,  a  deed  of 
•conveyanoe  of  their  home,  the  only  visible  property  of  the  defendant,  to 
Anna  K.  Zumbiel  for  the  pretended  consideration  of  $1,260  for  the  purpose 
-of  defeating  her  claim  and  preventing  her  and  the  children  from  obtaining 
proper  alimony  and  support ;    that  Anna   K.  Zumbiel  well  knew  that  the 
action  was  pending  and  that  plaintiff  was  seeking  alimony  and  support  for 
herself  and  children,  and  that  she  conspired  with  the  defendant  for  the  pur- 
pose of  defeating  the  plaintiff's  claim;  that  there  was  no  consideration  in 
fact  for  the  deed  and  that  it  was  fraudulently  made.    Anna  K.  Zumbiel 
filed  an  answer,  in  which  she  denied  the  allegations  of  the  petition  and 
pleaded  affirmatively  what  the  consideration  of  the  deed  was  and  how  it 
^as  paid,  admitting,  however,  that  there  was  a  balance  of  1800  unpaid. 
After  this  the  case  was  submitted,  and  the  plaintiff's  petition  was  dismissed 
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on  the  idea  thnt  she  had  no  grounds  of  divorce.  ?he  appealed  to  thle  eourt^ 
On  the  appeal  the  judgment  was  reversed.  The  court,  after  sett  ins  out  tb«- 
facts  shown  by  the  evidence,  hc>]d  sufficient  to  entitle  the  wife  to  a  dlvorce- 
from  bed  and  board,  concluded  its  opinion  with  these  words:  '"Sinoethl^ 
suit  appellee  has  conveyed  his  homestead  to  his  sister-in-law  for  the  recited 
consideration  of  $i,9oO.  The  issues  and  proof  on  this  branch  are  not  suffi- 
cient to  yet  justify  a  decision.  It  should  be  further  prepared.  The  husband 
(appellee)  earns  admittedly  $17  per  week,  possibly  more.  The  children  were^ 
eleven,  nine,  seven  and  one  year  of  age,  respectively,  when  the  suit  wai 
brought 

"The  judgment  is  reversed  and  the  cause  remanded,  with  directions  ta 
grant  the  appellant  a  divorce  from  bed  and  board  of  appellee,  to  award  her 
the  custody  of  the  children,  affording  appellee  reasonable  opportunities  to 
visit  them  and  have  them  visit  him,  for  a  judgment  decreeing  appellant  a 
suitable  sustenance,  not  less  than  $80  per  month,  in  addition  to  the  use  of 
the  house,  and  for  other  necessary  proceedings  not  inconsistent  herewith.*^ 
(Zumbiel  v.  Zumbiel,  24  Ky.  Law  Rep.,  B90. ) 

On  the  return  of  the  case  the  circuit  court  entered  the  following  judgment 
as  directed  in  the  mandate  on  November  25,  1902:  **The  mandate  of  the 
Court  of  Appeals  herein  being  filed,  and  notice  of  its  filing  having  bees, 
waived  by  defendant,  and  this  cause  being  now  under  submission  for  judg-^ 
ment,  it  is  adjudged  that  Mary  Zumbiel  be,  and  she  is  hereby,  divorced  from, 
bed  and  board  from  John  Zumbiel ;  and  it  is  further  adjudged  that  she  It 
awarded  the  custody  of  the  children  and  that  the  defendant  may  visit  the  chlU 
dren.and  that  the  time  for  said  visits  may  be  agreed  upon  by  the  parties.  It  la 
also  adjudged  that  plaintiff  permit  the  children  to  visit  defendant  at  sneb. 
times  and  place  as  they  may  agree  upon.  It  Ms  further  adjudged  that  the- 
plaintiff  may  have  the  use  of  the  house  In  which  she  resides  and  the  defend-^ 
ant  pay  her  the  sum  of  $80  per  month  on  the  first  day  of  each  months 
beginning  December  1,  1002,  and  that  defendant  pay  all  the  eoats  of  thlft 
proceeding  and  an  additional  sum  of  160  to  plaintiff's  attorney,  W.  A.  Byrne. 

"This  case  is  reserved  on  the  docket  for  further  order  which  may  be  necen- 
sary  concerning  the  custody  of  children,  the  father's  relations  with  the  ohll'^ 
dren  and  the  maintenance  of  wife  and  children." 

On  March  10,  1003,  Anna  K.  Zumbiel  filed  an  amended  answer^  which  sba 
made  a  cross- petition  against  John  Zumbiel,  in  which  she  set  out  substan 
tially  the  same  facts  which  she  set  up  in  her  original  answer,  and  prayed 
judgment  for  the  possession  of  the  property,  or,  if  she  was  not  entitled  ta 
this,  for  the  amount  of  her  purchase  money  which  she  alleged  she  bad  paid. 
The  plaintiff  filed  a  demurrer  to  the  second  and  thlid  paragraphs  of  the^ 
amended  answer,  and  without  any  action  on  the  demurrer  the  case  was  sub- 
mitted on  the  motion  of  Anna  K.  Zumbiel  for  judgment  on  her  answer  and 
cross  petition.  On  this  submission  the  court  entered  a  judgment  that  ih» 
deed  was  valid,  subject  to  the  plaintiff's  potential  right  of  dower  In  tbe> 
property,  and  that  Anna  K.  Zumbiel  was  the  owner  of  it  and  was  entitled 
to  the  possession  of  it.  A  writ  of  possession  was  awarded  her  for  the  prop* 
erty.    From  this  judgment  Mary  Zumbiel  appeals  to  this  court. 

It  is  insisted  that  the  judgment  of  November  85,  1900,  above  quoted,  ad«> 
Judging  plaintiff  the  use  of  the  house,  finally  settled  the  rights  of  the  parftlcf^ 
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and  that  the  court  was  without  jurisdiction  nfter  thnt  judgment  hnd  become 
final  to  allow  the  amended  answer  to  be  filed  or  to  enter  any  further  judg- 
ment in  regard  to  the  house  and  lot.  But,  of  shown  on  its  face,  that  judg- 
ment was  entered  purt>uant  to  the  mandate  of  this  court,  and  under  the 
opinion  of  this  court,  upon  which  the  mandate  issued,  it  is  expressly  stated 
that  the  issues  and  proof  on  this  branch  of  the  case  are  not  suffloient  yet  to 
justify  a  decision.  It  is  true  the  court  directed  a  suitable  maintenance  to 
be  decreed,  of  not  less  than  $30  a  month,  in  addition  to  the  u^e  of  the  house, 
and  the  judgment  of  the  court  below  literally  follows  the  mandate.  But  in 
giving  this  direction  as  to  the  house  the  court  cTidently  had  in  mind  only 
a  tenipor^iry  provision  until  a  final  judgment  might  be  rendered  on  the 
branch  of  the  rase  involving  the  title  to  the  h<  u?e  and  lot,  and  the  judg- 
raent  of  the  circuit  court  entered  upon  the  mandate  muj^t  rt^ceive  the  same 
construction.  The  plaintiff  was  in  possession  of  the  house  and  lot,  and  had 
been  for  several  years.  No  judgment  could  be  rendered  against  her  on  the 
pleading  filed  by  Anna  K.  Zumbiel  unless  it  was  made  a  counterclaim 
against  her.  The  amended  answer  was  made  a  cross  petition  against  John 
Zumbiel  and  against  him  only.  1 1;  does  not  appear  that  he  had  been  brought 
before  the  court  on  the  cross  petition  or  had  entered  his  appearance  to  it. 
The  pleading  was  not  made  a  counterclaim  against  the  plaintiff,  and  her  de- 
murrer to  it  bad  not  been  acted  on  when  the  case  was  submitted  on  the 
motion  to  enter  judgment  on  the  amended  answer.  In  addition  to  this  the 
plaintiff  had  charged  facts  in  her  petition  sufficient  to  invalidate  the  deed 
If  true.  The  amended  answer  put  these  facts  in  issue.  Still  there  could  be 
no  judgment  entered  on  the  amended  answer  against  the  plaintiff  without 
the  submission  of  the  case  upon  the  merits,  for  the  affirmative  allegationa 
of  the  amended  answer,  though  admitted  to  be  true,  would  not  show  that 
the  deed  was  not  in  fact  executed  for  the  fraudulent  purpose  of  defeating 
the  plaintiff's  claim.  A  deed  may  be  fraudulent  in  fact,  although  it  is  exe- 
cuted upon  a  valuable  consideration. 

On  the  return  of  the  case  to  the  circuit  court  Anna  K.  Zumbiel  will  he 
allowed  to  make  her  answer  a  counterclaim  against  the  plaintiff  if  she 
deelrea  to  do  so,  and  John  Zurubiel  will  be  brought  before  the  court  upon 
the  cross  petition.  The  plaintiff  will  then  be  allowed  tinie  to  nply.  Proof 
may  be  taken  if  desired  by  the  parties,  and  this  branch  of  the  case  may  be 
heard  on  the  merits.  Under  the  mandate  of  this  court  Mary  Zumbiel  mu^t 
be  adjudged  a  support  of  not  less  than  ISO  a  month,  in  addition  to  the  use 
of  the  house,  and  if  the  use  of  the  house  is  tnken  from  her  her  allowance 
must  be  increased  to  such  a  sum  beyond  $80  as  fairly  represents  the  value  of 
the  use  of  the  property,  unless  it  shall  appear  that  there  has  been  such 
change  in  the  situation  or  circumstances  of  the  parties  since  the  former 
judgment  as  to  make  it  proper  to  modify  that  judgment  as  to  the  amount 
of  the  allowance.  The  case  as  now  presented  is  not  such  as  to  enable  us  to 
determine  whether  the  deed  was  fraudulent  or  not,  or  what  are  Mary  Zum- 
biers  rights  in  the  house  and  lot  which  is  the  home  of  the  family. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 
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PIONEER  GRANITE  CO.  v.  REIDY. 
(Filed  December  8,  1904— Not  io  be  reported. ) 

1.  CoDtracts— Fraud— In  this  action  to  recover  the  pnrcbaBe  price  of  • 
moDument  the  chancellor  foand  that  the  written  contract  was  obtained  by 
appellant  by  fraud ,  and  on  a  qaeetlon  of  fact  the  finding  of  the  chancellor 
will  not  be  disturbed. 

2.  Competency  of  evidence— Although  the  facts  testified  to  by  appellee  in 
this  action  took  place  on  different  days,  it  was  competent  to  prove  them 
because  they  were  all  more  or  less  connected. 

Furber  &  Jackson  for  appellant. 

Byrne  &  Reed  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee,  Catherine  Reidy,  shortly  after  her  husband's  death  made  a  con- 
tract in  writing  with  appellant  to  erect  a  tombstone  over  his  grave.  Appel- 
lant erected  the  tombstone,  and  she  refused  to  pay  for  it  or  to  accept  it  on 
the  ground  that  it  was  not  what  she  bought.  Appellant  then  filed  this  suit 
against  her  to  recover  $S00,  the  agreed  price.  She  defended  upon  the  ground 
stated,  pleading  that  the  written  contract  sued  upon  was  obtained  from  her 
by  fraud.  The  circuit  court  on  final  hearing  dismissed  appellant's  petition, 
and  it  appeals. 

The  evidence  shows  that  the  monument  which  has  been  erected  is  in 
accord  with  the  written  contract  which  appellee  signed,  that  is  to  say,  the 
contract  gives  certain  figures  indicating  the  dimensions  of  the  monument. 
These  figures  are  as  follows:  *'Die  2—6x1—2x2—8;  2  base,  8—0x1—8x8—0;  1 
base,  3-8x2—4x1—4." 

There  is  also  upon  the  foce  of  the  contract  a  drawing  of  a  monument 
Appellant  testiflee  that  she  did  not  understand  the  figures  or  know  what 
they  meant,  and  that  she  pointed  out  to  the  agent  the  respects  in  which  the 
monument  she  wanted  dlfTered  from  the  drawing  on  the  contract,  and  that 
the  ngent  said  that  he  only  wanted  her  to  sign  the  paper  to  show  that  a  sale 
was  made.  She  U^stifled  that  there  was  near  her  lot  in  the  cemetery  a 
monument  known  as  the  Kelly  monument,  and  that  the  agent  agreed  with 
her  to  put  up  on  her  lot  a  duplicate  of  the  Kelly  monument;  that  she  did 
nat  know  the  dimensions  of  the  Kelly  monument  or  what  sort  of  monument 
the  figures  obove  given  would  make,  and  that  she  signed  the  contract  upon 
the  assurance  of  the  agent  that  it  was  for  a  monument  like  the  Kelly  menu* 
inent.  While  the  agent  denies  her  statements,  his  answers  are  not  direct 
and  positive,  but  often  evasive  on  material  matters  as  to  what  he  said  to 
appellee  to  induce  her  to  sign  the  contract.  The  monument  which  be  put 
up  is  worth  perhaps  $100  less  than  the  Kelly  monument  and  is  much  smaller. 
Appellee  tried  to  see  the  monument  before  it  was  erected,  but  was  not  per- 
mitted to  do  so,  at  least  such  is  the  proof  on  her  behalf,  and  as  soon  as  die 
flaw  it  she  notified  appellants  to  take  it  away. 

On  the  question  of  fact  as  to  whether  the  contract  was  obtained  by  fiaiid 
we  can  not  disturb  the  chancellor's  finding.  The  ciroumstanoee  sustain  It, 
and  especially  the  testimony  of  the  agent  is  not  such  as  to  impress  the  court 
with  his  sincerity. 
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Appellee  wae  allowed  to  prove  what  took  plaoe  between  her  and  appel- 
lant's manager  when  she  went  to  look  at  the  monument  before  it  was 
«reoted.  Her  statements  there  to  appellant  and  what  he  said  to  hf»r  were 
^K>mpetent,  for  without  this  evidence  the  subsequent  correspondence  between 
•the  parties  would  not  be  properly  understood.  In  other  words,  all  that  took 
place  between  appellant  and  appellee  in  regard  to  the  monument,  although 
It  took  place  on  difTerent  days,  is  competent,  for  it  was  all  more  or  lees  con- 
nected. 

^Judgment  affirmed. 

SHROPSHIRE,  &c.  v.  GAULT,  &o. 
(Filed  December  8,  1904— Not  to  be  reported.) 

1.  Wills— ConstrQction  of— Where  n  testator  provided  that  a  certain  part  of 
liis  estate,  after  three  years,  should  be  divided  between  his  two  sons,  but  if 
^th  or  either  should  die  before  that  time,  or  die  leaving  no  heirs,  then  the 
portion  should  go  to  his  sisters  as  already  named,  what  was  meant  was  that 
if  either  died  without  Iesuh  before  the  period  of  distribution  his  share 
-should  go  to  his  aunts.  The  word  "or"  must  be  read  as  equivalent  to 
'••and." 

3.  Same— Rule  of  conKtructlon— The  purpose  of  all  construction  is  to  arrive 
«t  the  intention  of  the  tefittitor,  and  in  doing  this  the  court  will  consider 
the  whole  instmniFiit  and  the  circumstances  and  situation  of  the  testator, 
that  it  may  read  his  wnnls  in  the  light  of  the  circumstances  attending  him. 

Hobbs  &  Farmer  for  nprMtllants. 

Guy  H,  Bri^g^  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judfze  Hobson. 

The  will  of  John  W.  Gault  is  in  these  words:  "First,  it  is  my  will  that  all 
Just  debts  be  paid,  then  I  make  the  following  bequests:  To  mj  sons.  Walker 
and  Scott,  I  leave  the  proceeds  to  be  divided  from  the  Connecticut  Mutual 
liife  Insurance  Company,  to  be  equally  divided  between  them;  to  my 
cisters,  Hallie  Shropshire,  Julia  Fish  back,  Josie  Dodd  and  Katie  Banta,  I 
leave  the  sum  of  three  hundred  and  fifty  (fSoO)  dollars  to  each  of  them ;  to 
my  niece,  Mary  Fishback,  three  hundred  (1800)  dollars.  The  above  bequests 
to  be  paid  within  twelve  months  after  my  death  or  as  soon  thereafter  as 
they  can  be  realize^  out  of  my  personal  estate.  I  will  the  farm  on  which 
my  son.  Walker,  now  resides  to  his  wife,  Octavia,  so  long  as  she  may  re- 
main his  wife  or  widow;  at  her  death  or  marriage  it  is  to  revert  to  my  es- 
tate. I  leave  the  sum  of  two  hundred  and  fifty  ($250)  dollars  for  tombstones 
•at  the  graves  of  my  mother,  sister  Carrie  and  daughters,  Hallie  and  Bonnie. 
My  other  real  estate  (outside  of  said  farm) I  wish  to  be  kept  rented  out  for 
three  years  after  my  death,  and  my  executors  to  pay  to  my  sons,  Walker  and 
Scott,  the  sum  of  fifteen  ($16)  dollars  per  month  each  during  said  three  years. 
TPhe  house  oocupied  by  Scott  he  is  to  have  free  of  rent.  The  note  I  hold 
•against  Walker  for  five  hundred  ($600)  dollars  I  donate  to  him.  The  income 
to  be  derived  from  rents,  after  paying  the  above  bequests  and  paying  taxes. 
Insurance  and  keeping  up  repairs,  is  to  be  invested  in  some  safe  investment* 
mnd  at  the  end  of  the  three  years  the  estate  is  to  be  divided   as  equally  as 
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possible,  without  any  snle,  between  Walker  and  Scott.  If  either  or  both 
should  die  before  the  expiration  of  said  three  years,  or  die  leaving  no  heirs 
then  the  portion  of  luy  estate  that  would  go  to  blm  is  to  go  to  my  sisters 
already  named,  equally  divided  between  them.  I  wish  my  friend  and  former 
partner,  Lewis:  Mangan,  my  sister,  Banta,  and  my  son.  Walker  Gault,  to 
administer  on  my  estiite,  and  no  security  is  to  be  required  of  either  of  thero> 
and  the  acts  of  either  two  of  them  to  be  binding." 

The  three  years  provided  for  in  the  will  have  expired  and  the  question 
raised  is  whnt  estate  Walker  and  Scott  Gault  take  in  the  re«'il  estate  devised 
to  them.  The  question  turns  upon  these  words  in  the  will:  "If  either  or 
both  should  die  before  the  expiration  of  said  three  years,  or  die  leaving  no 
heirs,  then  the  portion  of  my  estate  that  would  go  to  him  or  thera  is  to  go 
to  my  sisters  already  named,  equally  divided  lietween  them."  It  is  insisted 
for  api)t>Ilant  that  under  this  clause  Walker  and  Scott  Gault  take  a  defeasible 
fee  in  the  land,  and  that  upon  their  death  at  any  time  without  issue  their 
estate  goes  to  their  sisters.  It  is  insisted  for  appellees  that  they,  having 
survived  the  period  of  distribution,  take  a  fee  simple  estate  in  the  land. 

The  construction  of  the  will  is  not  free  from  difficulty.  The  purpose  of 
all  construction  is  to  arrive  at  the  intention  of  the  testator,  and  in  doing 
this  the  court  will  consider  the  whole  instrument  and  the  ciroumstanoefi 
and  situntion  of  the  testator,  that  it  may  read  his  words  in  the  light  of  the 
oiroumst-ances  surrounding  him.  The  lule  is  that  in  order  to  effectuate  the 
intention  of  the  testator  the  word  **or"  may  be  read  as  **and,"  or  vice  versa, 
when  necessary  to  avoid  defeating  his  intention.  (Hunt  v.  Johnson,  10  B. 
Mon..  :U'2:  Robb  v.  Belt,  12  B.  Mon.,  547;  Aulick  v.  Wallace,  12  Bush,  631.) 
The  rule  is  also  that  the  word  "heirs"  will  be  rend  as  meaning  "children'* 
when  they  are  evidently  so  intended,  and  that  when  the  division  of  the  es* 
tate  is  postponed,  a  provision  that  if  one  of  the  devisees  dies  without  issoe 
is  construed  to  refer  to  his  death  before  the  time  of  division.  (Duncan  v. 
Kennedy,  72  Ky.,  5«0;  Webster  v.  Webster,  98  Ky.,  632;  Dunlap  v.  Shreve,  2 
Duvall,  334  )  Bearing  in  mind  these  principles,  how  must  we  construe  the 
will  above  quoted? 

By  the  first  clause  the  testator  gavo  his  two  sons  equally  the  life  insnrance 
policy.  He  then  gave  to  his  sisters  certain  special  legacies,  and  with  the  ex- 
ception of  these  sptclal  legacies  he  devised  the  rest  of  the  estate  to  his  two 
sons,  or  for  their  benefit,  one  tract  rf  land  being  devised  to  the  wife  of  one 
of  the  sons  and  a  provision  being  made  for  some  family  tombstones.  It  1» 
thus  apparent  that  the  two  sons  are  the  objects  of  his  bounty  outside  of  the 
special  legacie«^.  At  the  end  of  the  three  years  not  only  is  the  land  to  be 
divided,  but  also  the  accumulations  of  the  estate  in  the  hands  of  the  execu- 
tors. No  distinction  is  made  between  the  money  in  the  hands  of  the  execu- 
tors and  the  land.  It  is  evident  from  the  will  that  the  testator  did  not 
intend  to  postpone  his  own  blood  for  the  benefit  of  his  collateral  kindred, 
and  that  he  did  not  intend  that  if  eifher  of  the  sons  died  leaving  issne  th» 
sisters  should  take  the  property  in  preference  to  the  grandchildren.  Yet  !f 
we  construe  the  will  literally,  if  either  of  the  sons  died  before  the  ezpin- 
tion  of  the  three  years  his  share  went  to  his  aunts,  although  he  died  leaving 
children.  It  does  not  appear  whether  the  sons  had  children  at  the  father't 
death,  but  it  does  appear  that  one  of  them  had  a  wife  and  that  the  other 
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occupied  a  house,   and  so  was  a  housekeeper.     What  the  testator  meant  was. 
that  if  either  of  the  sons  died  without  issue  before  the  period  of  distribu- 
tion   his  Ehare  should  go  to  his  aunts,  for  the  executors  were  then  to  pay 
over  th€  money  and  the  land  was  then  to  be  equally  divided.    If  the  testator- 
had  had  in  mind  that  the  property  was  to  go  to  his  sisters  upon  the  death  of 
either  of  the  sons  without  issue  at  any  time,  then  the  words  "before  the  ex- 
piration of  said  three  years"  are  meaningless  or  superfluous,  for  the  sense 
would  have  been  expressed,  and  if  be  had  omitted  these  words  and  had  said 
•*lfvelther  or  both  should  die  leaving  no  heirs,"  etc.    The  word  **or,"  there- 
fore, must  here  be  read  as  equivalent  to  "and,"  or,  what  is  the  same  thing, 
the  words  "die  leaving   no  heirs"  must  be  taken  as  a  limitation  upon  the 
preceding  clause  to  express  the  idea  that  if  they  died  before  the  expiration 
of  the  three  years  leaving  no  heirs,  then  the  share  of  the  one  so  dying  should. 
be  distributed  to  the  aunts. 
Judgment  affirmed. 


TAYLOR  V.  WEBBER,  &c. 
(Filed  December  8,  1904 — Not  to  be  reported. ) 

1.  Lands— Defect  in  pleading— In  an  action  to  vacate  a  judgment  directing- 
a  sale  of  land,  the  failure  of  the  pleader  to  add  to  the  allegation  that  the> 
land  was  susceptible  of  division  among  the  owners  at  the  time  it  was  sold 
for  indivisibility,  the  words  "without  impairing  its  value,"  a  denial  in  the 
answer  that  the  land  was  susceptible  of  division  without  impairing  its  value, 
cured  the  defect  in  the  i)etition,  the  denial  being  as  broad  in  terms  as  the- 
allegatlon  in  the  petitloLi  f'hould  have  been. 

2.  Same — Infants — Where  the  land  was  sold  for  about  one-third  of  its  ap- 
praised value,  and  the  defendants  were  infants,  without  any  statutory  guar- 
dian to  look  after  their  interests,  such  sale  was  invalid  and  should  be  set: 
aside. 

W.  J.  Webb  for  appellant. 

Liee  &  Hester  fur  appellees. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Halcomb  Jackson  (an  ancester  of  appellant)  died  intestate,  leaving  as  part 
of  his  estate  one  hundred  and  eighty  acres  of  land,  situated  in  Graves, 
county.  Kentucky,  of  this,  at  the  beginning  of  the  transactions  out  of  which 
grew  this  litigatluu,  the  appellee,  A.  A.  Webber,  was  the  owner  of  an  ^in- 
divided  five-tenths  interest,  the  appellee,  Charles  Tucker,  of  an  undivided 
two-tenths,  Hillary  Taylor  of  an  undivided  two  tenths  and  Frank  Justice  of' 
an  undivided  one-tenth  interest  therein. 

Hillary  Taylor  and  Frank  Justice  are  grandsons  of  Halcomb  Jackson, 
and  were  infants  over  the  age  of  fourteen  years  at  the  time  of  the  occurrences, 
hereinafter  set  out.  Neither,  so  far  as  this  record  discloses,  had  a  statutory 
guardian.  On  October  38.  1897,  the  appellees,  Webber  and  Tucker,  in  sti- 
nted an  action  against  them  in  the  Graves  Circuit  Court  for  a  sale  of  the 
land  for  division,  under  section  400  of  the  Civil  Code  of  Practice,  alleglng^ 
its  indivisibility  without  material  impairment  of  its  value.  A  guardian  ad 
litem   was  appointed  for  the  infant  defendants,  and  such  proceedings  wero^ 
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then  had  that  a  jadgment  was  rendered  adjudging  a  sale  of  the  land  (or  a 
division  of  its  proceeds  among  the  owners. 

The  land  seems  to  have  heen  composed  of  two  tracta,  one  of  fifty-five  aorei 
and  the  other  of  one  hundred  and  twentj-flve  acres,  which,  although  near, 
were  not  contiguous.  The  one  hundred  and  twenty- five  acre  tract  was 
treated  in  the  Judgment  and  order  of  sale  as  being  composed  of  three  differ- 
ent tracts,  to-wit:  Fifty  acres,  thirty-five  acres  and  forty  acres.  These  four 
tracts  were  appraised  as  follows :  The  fifty-five  acre  tract  at  f890,  the  fifty 
acre  tract  at  I860,  the  forty  acre  tract  at  tl40,  aggregating  |H85.  At  the  ale 
all  of  the  tracts  were  purchased  by  the  appellees,  Webber  and  Tucker,  the 
latter  purchasing  the  thirty-five  acre  tract  at  the  price  of  t70.  The  other 
three  tracts  were  purchased  by  appellee  Webber  at  the  following  prioei: 
The  fifty-five  acre  tract  at  $80,  the  fifty  acre  tract  at  $110  and  the  forty  acre 
tract  at  $60,  the  whole  realizing  the  aggregate  sum  of  1330.  This  was 
divided  between  the  owners  according  to,  their  respective  interests,  Hillary 
TTaylor  receiving  145  and  Frank  Justice  $82.60,  as  their  respective  shares 
t)f  their  ancestor's  estate. 

Within  a  year  next  after  his  twenty -firat  birthday  Hillary  Taylor  insti- 
tuted this  action  in  equity,  under  section  S9l  and  subsection  4,  5  and  8  of 
section  618  of  the  Civil  Code  of  Prnctioe,  alleging  substtantially  the  fore- 
going facts  as  to  the  sale  of  his  land;  that  the  same  was  divisible;  that  the 
sale  was  had  for  the  fraudulent  purpose  on  the  part  of  appellees  of  obtaining 
his  land  fur  less  than  its  real  value,  and  that  his  land  was  so  obtained  by 
the  appellees  at  less  than  its  real  value.  All  of  the  substantial  allegations 
of  the  petition  were  denied  by  separate  answers  of  the  defendants  (appel- 
lees). Subsequently  the  appellees  were  allowed  by  the  court  to  file  a  de- 
murrer to  so  much  of  the  petition  as  alleged  that  the  land  in  question  was 
divisible,  and  this  was  sustained  by  the  court.  No  reason  is  given  in  the 
record  for  this  ruling,  but  we  conclude  that  it  must  have  been  based  upon 
the  failure  of  the  pleader  to  add  to  the  allegation  that  the  land  was  suscep- 
tible of  division  among  its  owners,  at  the  time  it  was  sold  for  indivisibility, 
the  words  "without  impairing  its  value,"  and  if  we  consider  alone  the  alle- 
gation in  the  petition,  undoubtedly  this  was  correct  but  it  was  evidently 
overlooked  that  the  answers  of  the  defendant  specifically  denied  that  the 
land  was  susceptible  of  division  without  Impairment  of  its  value,  and  thifi 
denial  cured  the  defect  in  the  pptition.  Under  the  elementary  rule  of  plead- 
ing, that  if  an  al legation  is  defective  because  its  terms  are  too  narrow  to  in- 
tjlude  the  legal  principle  sought  to  be  stated,  its  denial  in  terms  as  broad  as 
'the  allegation  should  have  been   cures  the  defect. 

We  proceed,  then,  to  a  discussion  of  the  merits  of  the  case.  Although  the 
reason  for  the  sale  of  the  land  is  leased  upon  the  fact  of  its  indivisibilicy 
without  impairment  of  its  value,  it  was  divided  into  four  different  tracU, 
'and  appraised,  sold  and  purchased  separately,  and  as  it  was  wild,  rough, 
farming  land,  it  needs  but  little  evidence  to  show  that  it  was  susceptible  of 
division  without  impairment  of  its  value.  The  defendants  in  the  action  to 
sell  were  infants,  with  no  statutory  guardian  to  look  after  their  interests, 
«nd  the  land  was  sold  for  about  a  third  of  its  appraise<l  value,  the  latter,  as 
-shown  by  the  evidence,  being  little,  if  any,  greater  than  one-half  the  real 
Value  of  the  property.    We  think  this  is  demonstrated  by  the  subsequent  sale 
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of  the  fifty- five  acre  traut*    Thifl  was  nppralEec]  at  1220,  and  purchased  by  Web- 
ber for  180,  and  then,  without  any  improvements  being  added  thereto,  was. 
subsequently  sold   by  him   to  G.  Potts  for  $400,  and  the  weight  of  the  evi- 
dence shows  that  all  of  the  rest  of  the  land  was  obtained  by  the  appellees . 
for  relatively  as  much  less  than  its  real  value  as  was  the  fifty- five  acre  tract, 
the  net  result  of  the  sale  being  that  appellant  received  11.35  an  acre  for  his 
land,  which  is  about  one-fifth  of  its  real  value.     CuuBidering  that  the  de- 
fendants in  the  original  suit  were  infants,  unable  to  protect  tlieniFelves.  and 
'Without  statutory  guardians,  we  think  the  transaction  which  took  place  in . 
the  suit   for  the  sale   sufficiently  substantiate  the  allegations  of  the  petition, 
to  entitle  appellants  to  a  new  trial,  and  that  his  right  thereto  is  fully  upheld 
in  the  cases  of  Bunnell  v.  Bunnell,  23  Ky.  Law  Rep.,  808;  Allen  v.  Trout- 
man's  Heirs,  10  Bush,  62;  Newland  v.  Gentry,  18  B.  M.,  670,  and  Bichards 
T.  Bichards,  10  Bush,  619. 

Upon  the  return  of  the  case  appellant's  portion  of  the  land  should  be  set 
apart  to  him  by  proper  proceedings,  and  he  required  to  do  equity  in  regard 
to  the  money  he  may  have  heretofore  received  out  of  the  sale  of  which  he- 
oomplains.     G.  Putte  should  be  allowed  to  keep  the  land  purchased  by  him 

from  Webber,  the  latter  being  required  to  account  for  the  purchase  money 

iDstead  of  the  land.    As  the  remainder  of  the  original  estate  is  in  the  hands . 

of  the  appellees,    who   procured  the  sale,    full  justice  can  be  done  to  all-. 

parties  in  inteivst  as  if  no  sale  had  taken  place. 
For  the  reasons  indicated  the  judgment  is  reversed  for  proceedings  con- . 

sis  tent  herewith. 
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(Filed  December  8,  1004— Not  to  be  reported. ) 

Principal  and  surety— Liens— Where  at  the  time  appellants  became  surety- 
upon  the  notes  sought  to  be  recovered  upon  in  this  action  appellee  had  acquired 
the  mortgage  lien  held  by  others  and  owned  the  debt  it  was  given  to  secure, 
there  can  be  no  foundation,  either  in   law  or  equity,  to  base  their  claim  of' 
substitution  to  the  mortgage  lien;  and  as  they  had   no  lien  on  the  property 
mortgaged,  they  can  have  no  claim  against  appellee  because  it  appropriated, 
to  the  payment  of  its  debt  the  proceeds  it  brought  under  the  sale. 

I>enton  &  Robinson  for  appellants. 

O.  H.  Waddle  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee,  the  Knight  Manufacturing  Co.,  sold  and  delivered  to  J.  D. 
Brown  a  sawmill   for  about  11,600,  on  which  he  paid  |800,  and  executed  his. 
notes  for  the  balance  of  the  purchase  money,  with  Christian  Bros,  as  surety. 
Christian  Bros,  advanced  $186  to  Brown  to  pay  the  freight  on  the  mill,  and . 
when  a  $400  note  which  had  been  executed  for  part  of  the  purchase  money 
matured  they  advanced  Brown  $246  to  pay  on  it.  To  secure  the  payment  of  $880, 
the  sum  of  the  two  payments  mentioned,  Brown  executed  to  Christian  Bros,  i^ 
mortgage  on  the  sawmill  and  also  to  protect  them  against  liability  as  his  sure- . 
ties  to  appellee.  After  this  was  done  Browu  e^e^ute^  a  nxortgage  to  appellee  on « 
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the  mill  to  seoure  it  in  the  {myment  of  the  balance  of  the  purchase  moiray. 
Christian  Bros,  became  bankrupts,  and  in  the  proceeding  to  settle  the  estate 
It  was  adjudged  that  a  Hen  existed  on  the  mill  for  t880.  In  order  to  8aveth« 
mill  from  sale  and  to  protect  its  mortgage  lien  thereon  the  appellee  paid 
the  trustee  in  bankruptcy  1380  and  took  an  assignment  of  the  debt  and 
mortgage,  which  had  been  executed  to  Christian  Bros,  to  Becure  it.  After 
this  was  done  Brown  desired  to  pay  the  1880,  and  he  paid  $30  thei«on  and  exe 
touted  to  appellee  his  notes  aggregating  $360,  with  the  Miller  Lumber  Co.  ti 
surety.  Brown  failed  to  pay  the  notes.  The  mill  burned  and  the  appellee 
took  possession  of  the  remaining  part  of  it  under  its  mortgage  and  carried 
It  out  of  the  State.  When  the  appellants  were  sued  on  the  notes  they  sought 
to  prevent  a  recovery  upon  the  grounds:  First,  on  a  special  plea  of  noa  eet 
factum ;  second,  that  their  signature  was  procured  by  misrepreaentatioii  and 
fraud;  third,  that  they  should  be  substituted  to  the  mortgage  lien  of  CbriF- 
tian  Bros. ;  fourth,  that  the  appellee  had  taken  the  mill  from  the  State  and 
that  it  was  of  greater  value  than  the  debt,  and  that  they  are  thereby  released. 
The  special  plea  of  non  est  factum  is  not  sustained,  as  the  notes  which  the; 
signed  were  to  enable  them  to  carry  on  the  business  for  which  their  partner- 
ship was  formed:  and  further,  that  it  was  executed  with  the  consent  of  all  of 
the  members  of  the  firm. 

The  proof  wholly  fails  to  show  that  they  were  induced  to  sifi^n  the  iiotn 
by  misrepresentation  or  fraud.  There  is  no  foundation  in  law  or  equity 
upon  which  to  base  their  claim  of  substitution  to  the  rights  of  Christian 
Bros*,  mortgage  Hen  upon  the  property.  At  the  time  they  executed  the 
notes  appellee  had  acquired  the  mortgage  lien  held  by  Christian  Bros,  and 
owned  the  debt  which  it  was  given  to  secure.  The  purpose  of  appellee  in 
having  Brown  give  new  notes  with  security  was  to  have  its  debt  paid  which 
U  had  acquired  by  assignment  from  the  trustee  in  bankruptcy.  The  execa- 
tion  of  the  new  notes  with  new  security  was  a  novation.  The  appellee 
would  have  received  no  benefit  by  accepting  the  notes  with  the  appellants  ai 
suretieF  if,  when  they  paid  it,  they  could  have  a  first  Hen  on  the  property 
upon  which  it  had  a  lien  for  Its  unsatisfied  debt  against  Brown.  When 
the  appellants  paid  the  debt  they  paid  it  for  Brown.  Brown  had  no  lien 
upon  his  own  property  to  secure  his  debt,  hence  he  had  no  lien  to  which 
the  appellants  could  be  substituted  by  discharging  the  debt  for  which 
they  were  sureties.  The  appellants  were  not  the  sureties  of  Christian  Bros., 
and.  therefore,  never  paid  appellee  any  debt  which  Christian  Bros,  owed 
it,  because  at  the  time  they  became  the  sureties  on  the  notes  the  appellct 
owned  the  debt  and  held  it  not  against ChriRtlan  Bros.,  but  against  Brown, 
therefore,  the  appellants  dimply  became  Brown's  sureties  upon  the  debt 
which  he  owed  appellee. 

As  the  appellantri  hod  no  Hen  on  the  mill  they  can  have  no  valid  claim  In 
law  or  in  equity  against  appellee,  because  it  appropriated  it  to  the  payment 
of  its  debt  agaiuEt  Brown.  Besides,  appellee's  debt  against  Brown  amounud 
to  nearly  |i,200,  and  the  evidence  of  the  appellants  shows  that  the  mill  «aa 
only  worth  $600  or  S600  at  the  time  appellee  took  possession  of  it. 

The  judgment  is  aflSrmed. 
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TERRELL  v.  MAUPIN. 
(Filed  December  9,  1904— Not  to  be  reported.) 

1.  Married  women— Limitation  to  actions— Under  Kentucky  Statutes,  sec- 
tion 2525,  allowing  married  women  the  same  length  of  time  in  which  to 
bring  an  action  for  fraud  or  mistake,  after  the  removal  of  her  disability,  as 
Is  allowed  to  persons  having  no  such  impediment,  one  who  has  continn- 
t)usly  tieen  a  married  woman  for  more  than  ten  years  after  her  cause  of 
•action  accrued  is  not  barred  from  bringing  such  action  by  the  ten -year 
statute  of  limitation  provided  by  section  2519,  Kentucky  Statutes. 

8.  Separate  property  of  wife— Rights  of  husband  under  subsection  8  of 
section  497,  Civil  Code— The  proceeds  of  land  when  received  by  the  wife  are 
her  separate  property.  By  subsection  6  of  section  494,  Civil  Code,  such 
proceeds,  until  actually  received  by  her,  descend  as  real  estate  so  far  as  her 
husband  is  concerned.  Such  proceeds  are  treated  as  real  estate,  therefore,  her 
husband  had  no  right  to  receive  Fiich  proceeds  without  her  consent,  and  in 
«uch  case  the  statute  of  limitation  does  not  run  against  the  wife. 

Henry  C.  Hazel  wood  for  appellant. 

Burnam  8c  Moberly  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  0*Rear 

Appellee  is  a  married  woman,  and  has  been  during?  all  of  the  times  cov- 
ered by  the  occurrences  in  this  suit.  She  was  the  distributee  of  a  certain 
fund  realized  from  the  sale  of  land  in  which  she  had  an  interest,  the  fund 
being  in  the  custody  of  the  Madison  Common  Pleas  Court.  Under  on  order 
of  distribution  the  commissioner  of  the  court,  who  appears  also  to  have  been 
Its  receiver  in  that  matter,  executed  a  check  to  appellee  for  1244. lA,  on  April 
16,  1891.  The  check  was  payable  to  appellee's  order.  D  M.  Terrell, 
together  with  appellee's  husband  and  another,  had  bought  the  land  at  the 
commissioner's  sale,  from  which  was  raised  the  fund  above  referred. 
Appellee  consented  that  two  of  the  payments  coming  to  her  out  of  this  fund 
lihould  be  applied  by  her  husband  on  his  part  of  the  purchase  money,  and 
they  were  so  applied,  but  she  claims  that  Fho  did  not  consent  to  the  applica- 
tion of  the  third  payment,  which  Is  the  one  now  in  question.  Nothwith- 
standing  this  D.  M.  Terrell  falsely  represented  to  the  commisRldner  that 
appellee  had  authorized  him  to  get  and  use  this  check.  The  proof  shows 
that  he  did  get  it,  endorsed  her  name  on  it  and  endorsed  his  own,  and  de- 
posited it  to  his  credit  in  the  bank,  and  received  the  money  on  it. 

Id  190)2  appellee  discovered,  for  the  first  time,  that  this  check  had  been  de- 
livered ko  D.  M.  Terrell,  who  was  her  uncle,  and  that  he  had,  without  her 
knowledge  or  consent,  thus  fraudulently  appropri.ited  it  to  his  own  use. 
Whereupon  she  brought  this  suit  against  him  to  recover  the  amount  of  the 
check  and  interest. 

There  are  two  defenses:  First,  there  was  a  plea  of  the  ten-year  statute  of 
limitation  (section  2519,  Kentucky  Statutes),  applicable  to  relief  from  fraud; 
second,  it  was  claimed  that  the  appellee  had  authorized  her  husband  to  use 
this  check  and  t-o  pay  it  to  appellant,  and  that  he  did  so  with  her  knowledge 
«nd  consent.  A  demurrer  was  sustained  to  the  first  defense,  and  an  issue 
Joined  upon  the  second,  which  was  tried  out  by  the  circuit  judge,  and  the 
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fact  was  decided  upon  the  evidence  in  favor  of  appellee.  It  wonrd  serve  im 
useful  purpose  to  discuss  this  evidence  in  detail.  It  is  enough  to  saj  that» 
in  our  opinion,  the  chancellor's  conclusion  is  fully  sustained  by  the  evidence^ 
and  that  appellee  did  not  endorse  the  check  and  did  not  authorize  its  use,, 
and  did  not  know  of  it. 

The  court's  ruling  on  the  plea  of  limitation  v^as  nJso  correct.     Appellee> 
was,  as  the  plejidlngs  show,  a  married  woman  at  the  time  her  cause  of  action 
accrued,  and  continued  under  that  disability  until  the  trial  of  the  case. 
Section  25'J5,  Kentucky  Statutes,  provides  that  if  a  person  entitlcfd  to  bring 
any  of  the  actions  mentioned  in  the  third  article  of  the  chapter,  except  for 
a  penalty  or  forfeiture,  was  at   the  time  of  the  cause  of  action  a  married 
woman,  the  action  may  be  brought  within  the  like  number  of  years  after 
the  removal  of  such  disability  that  is  allowed  to  a  person  having  do  such 
impediment  to  bring  the  same  after  the  right  accrued.     Under  the  third 
article  of  that  chapter  is  included  section  2519,  alx>ve  mentioned.     The  ex- 
ception in  favor  of  married  women  is  unequivocal,  and  does  not  at  all  de- 
pend on  whether  they  might  or  might  not  have  sued,  notwithsianding  the- 
fact  that  they  were  married.    Their  ability  to  maintain  the  suit  under  the 
Code,  or  under  the  act  of   1S(M,  is  not  a  test  of  whet.her  the  statute  runs, 
against  them.    The  sole  test  is  whether  or  not  they  are  married  women. 
The  legislature  had  the  power  to  enact  a  general  statute  applicable  to  all  of  ' 
a  class.    Having  done  so,  and  providing  for  a  suspension  of  the  statutes  of 
limitation  during   a  designated  condition  of  that  certain  class,  there  is. 
nothing  left  for  the  courts  to  do  but  to  apply  the  statute  as  enacte'd.    It  i& 
to  be  noted  that  the  statute  does  not  read  that  the  married  woman  lunsl  be 
under  the  disability  of  marriage  from  bringing  a  suit  before  she  will  hav» 
the  benefit  of  the  statute,  but  it  says  that  if  she  be  a  married  woman,  or  if 
such  person  be  an  infant  or  of  unsound  mind,  the  statute  is  suspended  in 
their  behalf.    The  words  "disability  of  such  person'*  occurring  later  in  thfr 
statute  does  not  mean  disability  to  sue,  but  is  merely  descriptire  of  the 
condition  of  the  person.    Second,  the  argument  that  appellee's  share  of  the 
fund  In  oourt  was  her  general  personal  estate,  which  her  hnabaDd  had  th» 
right  to  receive,  and  convert  it  to  his  own  use  even  without  her  oonssnt, 
and,  therefore,  had  the  right  to  collect  it,  and  the  right  being  hla,  the  stat- 
ute of  limitation  would  run  against  is.   (Hargis  v.  Sewell,  87  Ky.,  OS.)   Tfa»> 
answer  Is,  that  it  appears  from  the  record  that  the  fund  was  derived  fronk 
the  sale  of  land  which  was  sold,  because  it  was  not  susceptible  of  division 
without  materially  Impairing  its  value.    It  was  a  sale  under  sobeection  2 
of  section  49U,  Civil  Code.    Subsection  S  of  section  497  of  the  Civil  Cods 
expressly  provides:  *'The  proceeds  when  received  by  a  married  woman  shall 
be  her  separate  property."     By  subsection  C  of  section  494  of  the  Codfr 
such  proceeds,  until  they  are  actually  received  by  the  married  woman,  de* 
scend  as  real  estate.    The  proceeds  are  treated  as  real  estate  so  far  as  tht 
rights  of  the  husband  therein  are  concerned.    Therefore,  the  husband  bad 
no  right  in  this  case  to  receive  the  proceeds  Independent  of  his  wife's  per- 
mission, and  consequently  the  statute  of  limitation  could  not  have  na 
against  such  right. 
Perceiving  no  error  in  the  record  the  judgment  is  affirmed,  with  damages. 
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UNION  CENTRAL  LIFE  INSURANCE  CO.  v.  SPINES. 

( Filed  December  9,  1004. ) 

This  suit  was  upon  a  ten-year  life  policy  for  $10,000,  igsued  February  1^. 
1804.  Three  annual  payments  fpr  1306.80  each  had  been  paid  and  a  note  foir 
the  fourth  executed,  due  in  six  months,  with  interest.  The  policy  contained 
the  following  provisions:  "All  premiums  or  notes,  or  interest  on  notes, 
iziven  the  couipany  shall  be  paid  on  or  before  the  days  upon  which  they 
Iv-cniue  due,  etc.  Upon  the  violation  of  any  of  the  forego in^  conditions 
ibis  policy  shall  be  void  without  action  on  the  part  of  the  company,  or  no- 
tic**  to  the  insured  or  the  beneficiary,  etc.  The  contract  of  insurance  be- 
tween the  parties  hereto,  is  completely  set  forth  in  this  policy  and  the  ap- 
plication for  the  same,  and  none  of  its  terms  can  be  modified,  nor  any 
forfeiture  under  it  waived,  save  by  an  agreement  in  writing,  signed  by  the- 
president,  vice-president  or  secretary  of  the  ctJinpnny,  whose  authority  for 
this  purpose  can  not  be  delegated.  No  suit  to  recover  on  this  policy  shall 
be  brought  after  one  year  from  the  death  of  the  insured. "  This  suit  was 
not  brought  until  more  than  a  year  after  the  death  of  the  insureti.  The  last 
note  was  due  June  15,  18S«8,  was  sent  to  the  hank  for  collection  June  SU 
18.^8,  and  a  health  certificate  demanded  of  the  insured  July  7,  181)8.  Insured 
died  September  14,  1898.  The  insured  bad  been  in  the  habit  of  executing 
notes  to  the  company  for  his  premiums  and  of  paying  them  some  time  after 
maturity,  and  so  far  as  the  record  shows  they  were  always  received  without 
question.     Held  — 

1.  Forfeitures— Nonpayment  of  premium— Klection  of  company — It  is  a 
well-settled  law  of  this  State  that  if  an  in:4urer  desires  to  avail  itself  of  con- 
ditions in  its  policy,  to  declare  it  forfeited  for  the  nonpayment  of  a  premium 
note,  it  must  unequivocally  elect  to  so  treat  it,  and  in  fact  then  and  there- 
after so  treat  it.  it  will  not  be  allowed  to  claim  both  that  it  is  not  bound 
on  the  policy,  but  that  the  insured  is  Ixnind  on  the  note.  Where  it  may  re- 
turn the  note  as  evidence  of  its  nonpayment  it  must  not  retain  it  or  treat  it 
as  an  evidence  of  that  much  indebtedness. 

9.  Cancellation  on  private  books— The  fact  that  the  insured  marked  on  its 
private  books  that  the  policy  was  cancelled  did  not  cancel  it,  if  thereafter  It 
continued  to  assert  the  note  as  an  enforcible  obligation  against  the  insured^ 
thereby  evincing  to  him  tliat  it  was  not  cancelled. 

8.  Upon  the  more  imi)ortant  legal  question,  whether  pariies  can  by  con- 
tract substitute  a  period  ^jf  limitation  ior  the  statutes  of  limitation,  enacted 
by  the  legislature  of  this  State,  we  hold:  Firijt,  that  while  the  statutes 
themselves  mtike  provision  for  their  suspension,  it  is  to  l)e  noti^d  that  In 
every  instance  it  is  allo\^ed  for  the  purpose  of  continuing  or  prolonging  a 
pre-existing  right  to  sue,  and  never  to  close  the  door  against  suits  by  any 
kind  of  waiver  in  favor  ol  the  obligee.  Second,  statutes  of  limitation  are 
expressive  of  a  public  policy,  and  are  favorably  regarded  by  the  law.  They 
are  not  in  operation  by  the  mere  will  of  the  people,  but  in  spite  of  them ;  and 
where  the  statute  is  expressive  of  the  pablio  policy,  any  contract  made  in 
contravention  of  it  is  ipso  facto  void.  Parties  will  never  be  heard  to  say 
that  they  elect  to  waive  the  public  policy  and  are  willing  to  abide  by  their 
own  substituted  policy.  Third,  the  strength  of  every  contract  lies  in  the 
right  of  the  promisee  to  resort  to  the  courts  of  public  justice  for  redress  for 
its  violation.  It  is  not  enough  that  the  parties  may  have  voluntarily  agreed^ 
nor  that  there  was  a  satisfactory  consideration,  nor  that  they  have  con- 
tractual capacity,  for  if  one  has  in  such  agreement  bound  himself  to  forego 

vol.  26— 7ij 
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•'"•ome  positive  right  glTen   to  him  by  law,  bj  which   justice  is  secured,  he 
■  should  nut   be  bound,  for  to  do  so  is  to  bind  oneself  to  oppression,  which  is 

•  contrary  to  the  well  being  of  society.  Fourth,  a  contract  agreeing  in  ad. 
Vance  that  the  obligee  will  not  resort  to  the  courts  for  its  enforcement  after 
one  year,  when  the  statutes  of  the  State  allow  fifteen  years  within  which  to 

•  bring  the  action,  ig  merely  an  agreement  not  to  resort  to  the  courts  in  spite 
'  of  the  policy  and  laws  of  the  State  which  give  the  right.     To  enforce  such 

"Is  to  put  it  in  the  power  of  one  party  to  practice  oppression  and  to  close  the 
courts  against  relief.  Fifth,  statutes  of  limitation  of  the  State,  like  statutes 
of  exemption,  are  enacted,  not  solely  for  individual  welfare,  but  for  the 
public  well  being;  they  are,  under  our  Constitution,  of  general  application 
within  the  State,  and  are  indications  of  the  State's  public  policy  on  those 
ubjeots.     Contracts  In  contravention  of  them  are  void. 

Bobert  Kamsey,  Maxwell  &  Ramsey  and  W.  W.  Helm  for  appellant. 

Lt.  J.  Crawford  and  Hazelrigg.  Chenault  &  Hazeliigg  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Hear. 

Thifl  suit  was  upon  a  ten-year  term  life  policy  issued  by  appellant  upon 
the  life  of  Charles  Splnks  for  tlO.OOO.  The  policy  was  issued  Feburary  1, 
1894.  The  annual  premium  was  $398.80.  The  policy  contained  the  follow- 
ing provisions:  "All  premiums  or  notes,  or  interest  upon  notef>,  given  the 
company  for  premiums  shnll  be  paid  on  or  before  the  days  upon  which  they 
become  due,  etc.  Upon  the  violation  of  any  of  the  foregoing  conditions 
•this  policy  shall  be  null  and  void  without  action  on  the  part  of  the  com- 
?pany  or  notice  to  the  insured  or  l)eneflciary,  etc.  The  contract  of  insur- 
ance between  the  parties  hereto  is  completely  set  forth  in  this  policy  and 
the  application  for  the  same,  and  none  of  its  terms  can  be  modified,  nor  any 
iorfelture  under  it  waived,  save  by  an  agreement  in  writing  signed  by  the 
president,  vice-president  or  secretary  of  the  company,  whose  authority  for 
this  purpose  shall  not  be  delegated.  No  suit  to  recover  under  this  policy 
•shall  be  brought  after  one  year  from  the  death  of  the  insured." 

The  injured  paid   three  of  the  annual    premiums,  and  on   December  15, 

18^)7,  executed  to  appellant  a   six  months'  note  for  $:-)96.80  for  annual  pre. 

mlum  due  on  that  date.     The  note  was  not  paid  at  maturity.     On  the  day 

/oIlowiDg  the  maturity  of  the  note  defendant's  general  agent  at  Cincinnati 

wrote  the  insurtd  as  follows: 

'^Cincinnati,  O.,  June  16,  1896. 
■*' Charles  Splnks,  Esq..  Newport,  Ky.  : 

"Dear  sir— Your  note  of  $39G.80  (111.90  interest)  on  policy  114,886  was  due 

and  unpaid  on  the  15th  day  of  June,  1898. 

•Your  Immediate  attention   to  the  above  is  of  the  utmcst  importance  to 

the  validity  of  your  policy  In  the  event  of  sudden  misfortune.     Please  call 

and  arrange  to  pay  the  same  at  once. 

"Yours  respectfully, 

"E.  W.  JEWELL,  General  Agent." 

The  Insured  made  no  reply  to  this  letter  so  far  as  the  proof  shows. 
On  June  21st  the  general  agent  sent  the  note  to  a  bank,  with  the  follow- 
ing letter  of  advice : 
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<*ClDolDDati,  O.,  Judo  31,  18d8. 
''•Newport  National  Bank,  Newport,  Ky. : 

**Qentlemen— I  enolose  you  the  note  of  Charles  Spluks  for  oolleotion. 

^•Note 1808.80 

^•Intereet 11.90 


$408.70 
•* Yours  respectfully, 

**E.  W.  JEWELL,  General  Agent." 

The  bank,  as  agent  of  the  InsuranciB  company,  presented  the  note  to  the 
tnaured  «nd  demanded  payment,  but  it  was  not  paid.  On  July  7th  follow- 
infc  it  was  returned  to  appellant;  on  that  day  appellant  wrote  the  insured 

AS  follows  I 

''Cincinnati,  O.,  July  7,  1898. 
*•  Charles  Splnks,  Esq.,  Newport,  Ky.  : 

**l>ear  Fir — The  note  given  in  jMiyinent  of  the  annual  premium  on  your 

policy,  114,886,  was  due  and  unpaid  June  15th,  and  according  to  the  rules  of 

the  company  you   must  furnish   us  a  satisfactory  certificate  of  good  health 

before  settling  this  note.    If  you  will  kindly  take  the  endorsed  health  cer- 

Ufloate  to  the  medical  directors  of  the  company  they  will  fill  it  out  and  pass 

\ipon  its  Yours  respectfully, 

'*E.  W.  JEWELL.  General  Agent." 

It  is  claimed  for  appellant  that  it  about  the  same  time  forwarded  to  its 
local  agent  at  Newport,  where  insured  lived,  a  formal  notice  cancelling  the 
policy  for  nonpayment  of  premium,  but  there  is  no  evidence  that  it  was 
«ver  reoeived  by  the  insured.  Omitting,  therefore,  the  last-named  act  from 
the  proceedings,  we  have,  so  far  as  the  insured  was  advised,  that  the  insur- 
ance company  held  his  premium  note,  was  endeavoring  and  intending  to 
t)ollect  it  in  full,  which  represented  the  premium  on  his  policy  to  December 
15th  following,  and  had  taken  no  action  looking  to  a  cancfDation  of  the  pol- 
icy. As  a  matter  of  fact  it  is  testified  that  the  company,  immediately  upon 
default  when  the  note  was  due,  marked  the  policy  on  its  policy  register 
^'cancelled." 

The  insured  had  been  in  the  habit  of  esecuting  notes  to  appellant  for  his 
premiums  and  of  paying  them  some  time  after  maturity.  They  were  always 
received,  so  far  as  this  record  shows,  without  question.  The  insured,  how- 
ever, died  on  the  14th  of  September,  1898.  This  suit  is  by  the  beneficiary  of 
the  policy,  a  son  of  the  insured. 

It  is  the  well-settled  law  of  this  State  that  if  an  insurer  desires  to  avail 
Itself  of  conditions  in  ics  policy,  to  declare  it  forfeited  for  the  nonpayment 
•of  a  premium  note,  it  must  unequivocally  elect  to  so  treat  it,  and  in  fact 
then  and  thereafter  so  treat  it.  It  will  not  be  allowed  though  to  claim  both 
that  it  is  not  bound  on  the  policy,  but  that  the  insured  is  bound  to  pay  the 
note.  Its  action  must  be  consistent.  While  it  may  retain  the  note  as  evi- 
dence of  its  nonpayment,  it  must  not  retain  it  or  treat  it  as  an  evidence  of 
that  much  indebtedness.  (Moreland  v.  Union  Central  Life  Ins.  Co.,  20  Ky. 
Liaw  Rep.,  482,  104  Ky.,  129;  Union  Life  Ins.  Co.  v.  Duvall,  20  Ky.  Law 
Bep.,  441;  Johnson  v.  Southern  Mut.  Life  Ins.  Co.,  79  Ky.,  406;  Walls  v. 
Home  Ins.  Co.,  24  Ky.  Law  Be;>.,  1462.) 
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Id  the  case  at  bar  appellant  not  only  retained  the  note  after  its  matnritj-f 
hut  repeatedly  endeavored  to  oolleot  it  in  full  thereafter.  It  thereby  claimed 
that  the  insured  owed  to  it  $896.80  as  an  enforcible  debt.  If  he  did,  then 
appellant  was  bound  to  him  as  the  consideration  for  It  upon  the  policy  of 
insurance.  Even  though  such  provisions  in  iralicies  of  insuranoe  are  auto- 
matic, they  may  be  waived  by  the  parties,  and  this  waiver  may  be  indioated 
by  conduct  ns  well  ae  by  express  language.  The  fact  that  the  iDsured 
marked  on  itF  private  books  that  the  policy  was  cancelled  did  not  caocel  \U 
if  thereafter  it  continued  to  assert  the  note  as  an  enforcible  obligation 
against  the  insured,  thereby  evincing  to  him  that  It  was  not  cancelled. 
Upon  principle  and  authority  we  hold  that  the  evidence  here  shows  a  waiver 
by  the  insurer  of  the  condition  of  forfeiture  in  the  policy. 

The  more  imporcnnt  question  is  that  of  speci  il  limitation  of  one  year  pro- 
vided for  by  the  policy.  The  suit  was  not  brouiirht  till  more  than  one  year 
after  the  death  of  the  ins^ured.  We  urd  aware  that  this  or  a  similar  provision 
is  contained  in  nearly  all  insurance  policies,  flre  and  life;  we  are  further 
aware  that  the  provision  is  upheld  by  many  courts,  including  the  United 
States  Supreme  Court  (Kiddlesbarger  v.  Hartford  Ins.  Co.,  7  Wall.,  886), 
and  is  approved  by  text-writers.  This  court  has  also,  though  with  hesita- 
tion and  misgiving,  followed  the  other  courts  in  approving  it.  We.  there- 
fore, have  come  to  the  reconsideration  of  this  question  with  a  deep  sense  of 
its  importance  and  difficulty  and  of  our  duty  in  the  premises. 

The  legal  question  is,  can  parties  by  contract  substitute  a  period  of  lim- 
itation tinding  upon  the  courts  for  the  statutes  of  limitation  enacted  by 
the  legislature?  If  they  can  it  must  be  upon  some  general  principle,  th» 
breadth  and  far-reaching  effect  of  which  can  not  logically  be  limited  to^ 
mere  contracts  of  insurance,  but  must  incontrovertibly  be  applicable  to  all 
contracts,  for  if  it  Is  a  matter  of  agreement  alone  between  parties  com* 
petent  to  contract,  the  only  inquiry  that  can  ever  be  made  is,  have  they 
agreed  upon  ItP 

Pleas  of  limitation  were  allowed  long  before  there  was  any  statute  on  the 
subject.  The  courts  applied  them  upon  the  theory  of  a  fiction,  to  the  effect 
that  after  so  long  a  lapse  of  time,  during  which  the  claimant  made  no  as£er> 
tion  of  his  rights  in  a  personal  demand,  a  presumption  was  rain*d  that  the 
obligation  had  been  paid  or  discha%ed,  and  in  the  case  of  real  estate,  that  a 
conveyance  had  been  executed,  but  lost.  The  fiction  was  justified  in  the 
reasoning  of  the  courts  by  the  evident  justness  of  its  effect,  it  being  argued 
that  one  who  had  so  long  neglected  his  rights  as  to  allow  the  other  party  to 
suffer  by  It,  by  the  loss  of  evidence  and  the  like,  ought  not  to  be  beard  to 
disturb  a  condition  he  had  suffered  to  come  about.  But  statutes  of  limita- 
tion have  come  to  be  enacted  everywhere.  They  are  not  mere  rules  of  evi- 
dence, presumptions  of  the  payment  or  extinguishment  of  the  obllgatlOB 
sued  upon,  but  are  statutes  expressive  of  a  public  policy,  and  are  favorably 
regarded  by  the  law.  They  are  not  in  operation  or  suspense  at  the  mere 
will  of  the  parties,  but  in  spite  of  them.  While  the  statutes  tbemselvea 
make  provision  for  their  suspension,  It  Is  to  be  noted  that  in  every  instance 
it  Is  allowed  for  the  purpose  of  continuing  or  prolonging  a  pre-existing  rl^t 
to  sue,  and  never  to  close  the  door  against  suits  by  any  kind  of  waiver  la 
favor  of  an  obligee. 
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Many  statutory  prcTisions  are  made  for  the  proteotion  of  personal  rights, 
"Whioh  the  parties  may  avail  themselves  of  or  not  in  their  transactions  at 
%hey  may  please;  but  where  the  statute  is  expressive  of  the  public  policy, 
-Any  contraot  made  in  contravention  of  it  is  ipso  facto  void.    Parties  will 
iiever  be  heard  to  say  that  they  elect  to  waiVe*  the  public  policy,  and  are 
willing  to  abide  by  their  own  substituted  policy.    The  public  policy,  as  the 
>term  indicates,  is  impersonal,  and  essentially>of  universal  and  exclusive  ap- 
rplication  within  the  territory  of  the  authority  declaring  it.    There  could  be 
no  public  policy  otherwise,  and  the  whole  people  would  be  powerless  to  en* 
;foroe  any  wholesome  general  rule  of  conduct  in  business  transactions,  where 
•any  number  chose  to  ignore  or  violate  it.    Statutes  of  limitation  belong  to 
this  class.    They  pertain  to  the  administration  of  Justice  by  the  courts  of 
^he  State,  a  subject  of  paramount  concern  to  the  whole  public.    That  there 
may  be  a  period  of  repose  against  stale  claims  is  provided,  recognizing  the 
^Id  idea  that  but  for  the  loss  of  evidence,  death  or  removal  of  witnesses, , 
forgetfulness  and  fo  on,  an  apparent  condition  might  have  been  explained 
^way.    The  statute  means  more  than  that  no  suit  shall  be  maintained  upon 
^"the  class  of  claims  treated  of  by  it  after  the  lapse  of  the  time  fixed  by  it;  it 
means  also  that  until  that  time  has  elapsed  the  courts  are  open  to  hear  the 
"Claim.    The  statutes  are  substituted  In  lieu  of  the  common  law  rules  of  pre- 
-enmptions  and  practice,  and  establish  the  public  policy  of  the  State  on  the 
«tibject  of  limitation  of  actions.    They  supersede  not  only  the  fictions  of  the 
■common  law,  but  also  f^upersede  the  hitherto  uncontrolled  capacity  of  parties 
to  themselves  limit  the  time  in  which  either  may  rightfully  appeal  to  the 
courts  for  redress  under  their  contacts.    Agreements  in  advance  to  waive 
statutes  of  limitation  altof^tber  are  held  void  on  the  grounds  that  such 
-statutes  are  for  the  repose,  the  peace  and   the  welfare  of  society.     (Green- 
hood  on  Public  Policy,  604;  Kellogg  v.  Dickinson,  147  Mass.,  482;  Trask  v. 
Weeks,   81   Me.,  835;  Qreen  v.  Goose  Bay  Wagon   Boad   Co.,  23  Fed.  Bep., 
fM. )    It  is  old  and  familiar  doctrine  that  the  courts  will  not  enforce  a  con- 
tract by  which   the  parties  have  bound  themselves  not  to  sue  at  all,  or  to 
-leave  the  difference  exclusively  to  arbitrators.     If  parties  by  contract  can 
lawfully  provide  when  the  suit  shall  be  instituted  (or  when  it  shall  not  be, 
'Which  is  the  same  thing),  why  not  let  them   go  further  within   the  same 
.principle  and  stipulate  as  to  the  nature  of  tbp  action,  whether  it  shall  be 
tried  by  a  jury  and  what  evidence  shall  be  receivable  to  establish  or  impeach 
the  right.    And.  by  force  of  the  same  logic,  why  not  close  the  matter  con- 
alstently  by  concluding  how  and  out  of  what  estate  the  execution  upon  the 
judgment  may  be  levied,  and  within  what  time  the  judgment  of  the  court 
may  be  enforced.    If  the  fact  be  that  by  contract  one  party  becomes  bound 
•^o  another,  the  policy  of  the  law  is  to  regulate  in  what  forums,  by  what 
•DOture  of  proceedings,  by  what  forms  of  practice  and  within  what  period  it 
may  be  enforced.    An  agreement  in  advance  not  to  apply  to  any  court  for 
redress  is  admittedly  void.    An  agreement  to  confer  jurisdiction  upon  a 
<x>urt  not  provided  with   it  by  law  is  likewise  void.    An  agreement  not  to 
•avail  oneself  of  the  statutes  regulating  practice  would  be  held  void  for  the 
.«ame  reasons.    Now  the  remaining  question,  can  a  party  bind  himself  by 
-an  agreement  in  advance  not  to  sue,  not  to  appeal  to  the  courts  having 
Jurisdiction  of  the  matter,  for  fourteen  years  of  the  fifteen  which  are  allowed 
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by  statute,  thus  coDflning  himself  to  one-flfteenth  of  the  time  the  statvtefc 
give? 

It  is  difficult,  if  uot  Inadvisable,  to  attempt  an  exact  definition  of  the  term 
"public  policy."  Story  sayt>  of  it  (Story  on  Contracts,  section  546):  '*It  baa, 
never  been  defined  by  the  courts,  but  has  been  lefc  loose  and  free  of  defini- 
tion, in  the  same  manner  as  fraud.  This  rule  may,  however,  be  laid  down, 
that  wherever  any  contract  conflicts  with  the  morals  of  the  time  and  con- 
travenes any  established  interest  of  society,  it  is  void,  as  being  aKainsi 
public  policy. ' ' 

In  Brooks  v.  Cooper,  60  N.  J.  Eq.,  761.  35  Am.  St.  Rep.,  796,  the  subject 
appears  to  have  been  thoroughly  considered*  and  exhaustively  treated.  In 
•umming  up  a  number  of  considered  cases  the  court  wrote:  *'It  has  been 
declared  that  public  policy  is  a  variable  quality,  but  the  prinoiples  to  he 
applied  have  always  remained  unchanged  and  unchangeable,  and  pubU<^ 
,  policy  is  only  variable  in  so  far  as  the  habits,  capacities  and  opportunities 
of  the  public  have  become  more  varied  and  complex.  The  relations  of  go- 
ciety  become  from  time  to  time  more  complex ;  statutes  defining  and  declare 
ing  public  and  private  rights  multiply  rapidly,  and  public  poHey  often 
changes  as  the  laws  change,  and,  therefore,  new  applications  of  old  prin- 
ciples are  required."     (Davies  v.  Davies,  L.  B.,  86  Oh.  Div.,  36^.) 

"Whatever  tends  to  injustice  or  oppression,  restraint  of  Uberty,  vestralnt 
of  legal  right ;  whatever  tends  to  the  obstruction  of  justice,  a  violation  of  a. 
Statute,  or  the  obstruction  or  perversion  of  the  administration  of  the  kiw; 
whatever  tends  to  interfere  with  or  control  the  administration  of  the  law  as 
to  executive,  legislative  or  other  official  action ;  whenever  embodied  in  and 
made  the  subject  of  a  contract,  the  contract  is  against  public  polloy,  and, 
therefore,  void,  and  not  susceptible  of  enforcement.  When  we  speelt  of 
the  public  policy  of  the  State  we  mean  the  law  of  the  State,  whether  found 
in  the  Constitution,  the  statutes  or  the  judicial  records."  (People  v. 
Hawkins,  157  N.  Y.,  12.) 

These  citations  will  serve  to  show  the  scope  of  the  principle.  Particular 
instances,  by  way  of  illustration  and  application,  will  be  given  further  along. 
We  can  not  hope  to  reconcile  the  public  policy  of  this  !:^tate  with  that  of 
other  States.    Each  State  necessarily  establishes  its  own  public  policy^  con- 

^  fined  to  its  own  territory.    That  they  may  not  be  uniform  throughout  the 

.'•'s  Union   is  neither  surprising  nor  discouraging,  for   what  may  be  deemed 

inimical  by  one  may  be  treated  as  Immaterial  by  another,  and  indeed  may 
be  so. 

VTe  will  come  directly  to   the  question  whether  statutes  of  limitation  ara 
in  this  State  indications  of  its  public  policy.    The  strength  of  evei7  con- 

^  tract  lies  In  the  right  of  the  promisee  to  resort  to  the  courts  of  public  justice- 

for  redress  for  Its  violation.  It  Is  not  enough  that  the  parties  may  have 
voluntarily  agreed,  nor  that  there  was  a  satisfactory  consideration,  nor  that 
they  have  contractual  capacity,  or  if  one  has  in  such  agreement  bound  him- 
self to  forego  some  positive  right  given  to  him  by  the  law,  by  which  justice 
is  secured,  he  should  not  be  bound,  for  to  do  so  is  to  bind  oneself  to  oppiec- 
Blon,  which  Is  contrary  to  the  well  being  of  society.  Courts  are  established 
at  the  public  expense  to  redress  wrongs,  including  breaches  of  oontnots^ 
They  are  open  at  all  times  for  that  purpose;  such  is  the  public  good.    T1i% 
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knuwledfte  of  that  fact  exercises  no  snia]]  influence  upon  the  conduct  of  in- 
dividuals.   It  is  useless  for  the  oppressor  to  try  to  get  what  he  knows  the- 
courts  will  not  allow,  so  he  regulates  hie  conduct  bj  knowledge  of  that  fact, 
dtalo  claims,  if  allowed,  would  tend  to  encourage  perjury  and  fraud,  there- 
fore, a  statute  is  passed  to  restrict  their  assertion  in  the  courts;  on  the  other 
band,  claims  which  are  not  outlawed  for  the  reason  just  assigned  ought  to 
have  a  forum   in  which   they  may  be  asserted  again&t  an  unwilling  or  dis- 
honest obligee.     The  existence  of  that  right  is  of  great  value  to  the  claim- 
ant, but  it  is  likewise  of  great  importance  to  the  public,  as  by  it  the  weak 
are  assured  of  their  rights  against  the  strong— the  sum  of  all  government. 
A  contract  agreeing  in  advance  that  the  obligee  will  not  resort  to  the  courts- 
for  its  enforcement  after  one  year,  when   the   statutes  of  the  State  allow 
fifteen  year.-^  within  which  to  begin  the  action  upon  it,  is  merely  an  agree-i 
ment  nob  to  resort  to  the  courts  in  spite  of  the  policy  and  laws  cf  the  State 
which  give  the  right.    To  enforce  such  is  to  put  it  in  the  power  of  one  party 
to  practice  oppression,  and  to  close  the  courts  against  its  relief. 

Now  for  the  instances  in  which  the  principle  being  discussed  has  beei^ 
applied  in  this  State.  In  Wright  v.  Gardner,  P8  Ky.,  454,  an  agreement  in 
advance  waiving  the  statute  of  limitation  provided  for  that  class  of  trans^ 
actions  and  extending  the  time  beyond  the  statutory  period  was  held  xoid, 
because  against  the  public  policy  of  the  State.  An  agreement  in  a  contract 
between  a  telegraph  company  and  the  sender  of  a  message,  limiting  the 
time  to  which  claims  should  be  presented  and  prosecuted  against  the  former 
for  a  breach  of  the  contract  to  a  period  shorter  than  that  fixed  by  statu te^. 
was  held  void  as  against  public  policy  in  Western  Union  Tel.  Co.  v.  Eur 
banks,  100  Ey.,  604.  This  was  followed  and  approved  in  Davis  v.  We8teri> 
Union  Tel.  Co.,  107  Ky.,  b27.  It  is  true  that  in  the  Eubanks'  case,  supra^ 
it  was  intimated  that  the  contract  was  void  for  the  additional  reason  that  it 
violated  section  li)6  of  the  Constitution,  prohibiting  a  common  carrier  from 
contracting  against  its  common  law  liability.  In  the' later  case  of  Davis, 
eupra,  the  decision  was  rested  solely  on  the  ground  that  the  stipulation  was 
void  because  contrary  to  public  policy.  It  was  probably  doubted  whether  the 
statute  of  limitation  was  any  part  of  a  common  carrier's  liability. 

A  familiar  feature  of  life  insurance  policies  is  the  provision  that  after  & 
given  number  of  payments  the  insured  shall  be  entitled  to  a  paid-up  policy- 
proportioned  as  the  number  of  payments  bear  to  the  ruaximum  number  re- 
quired to  be  mnde  by  the  policy,  provided  the  insured  shall  within  six 
months,  or  some  such  time,  surrender  his  policy  and  demand  the  paid-up 
policy.  In  a  number  of  cases  it  has  been  held  that  the  provision  limiting* 
the  time  within  which  to  demand  the  ]iaid  up  policy  was  not  of  the  essence 
of  the  contract,  was  in  the  nature  of  a  forfeiture,  and  was  void.  (Montgom- 
ery V.  Phcenix  Life  Ins.  Co.,  14  Bush,  61;  Mutual  Life  Ins.  Co.  v.  Jarboe, 
109  Ky.,  80,  overruling  Northwestern  Mut.  Life  Ins.  Co.  v.  Barbour,  M2  Ky., 
427,  and  Hexter  v.  U.  S.  Life  Ins.  Co.,  91  Ky.,  85fi;  Washington  Life  Ins.  Co. 
T.  Miles,  38  Ky.  Law  Rep.,  1705;  Manhattan  Life  Ins.  Co.  v.  Patterson,  2^ 
Ky.  Law  Rep.,  1282;  N.  Y.  Life  Ins.  Co.  v.  Warren  Deposit  Bank,  26  Ky* 
Law  Rep.,  b2rt;  Manhattan  Life  Ins  Co.  v.  Savage's  Ad ni'r,  28  Ky.  Law 
Rep.,  483;  Mutual  Life  Ins.  Co.  v.  O'Neil,  25  Ky.  Law  Rep.,  988.) 
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Under  lection  700,  Kentucky  Statutes,  It  is  provided  that  In  case  of  total 
lOM  of  an  Intured  balldlnff  by  lire  the  inanrer  shall  pay  the  amount  of  its 
policy,  except  In  case  of  fraud  or  deterioration  In  value  since  the  policy  iras 
Issued.  Contracts  attempting  in  advance  of  loss  to  waive  the  statute,  and 
agreeing  upon  a  different  basis  of  settlement,  are  held  void  as  being  against 
the  public  policy  evinced  by  the  statute.  (Caledonia  Ins.  Co.  v.  Cooke,  19  Ky. 
Law  Bep.,  661,  101  Ky.,  418;  Hartford  Fire  Ins.  Co.  ▼.  Bourbon  Co.,  24  Ky 
Law  Bep.,  1860;  Tburingia  Ins.  Co.  v.  Malott,  111  Ky.,  017;  Palatine  Ins. 
Co.  V.  Weiss,  109  Ky.,  464.) 

A  contract  in  advance  waiving  the  statute  of  exemption  is  held  void  in 
Moxley  v.  Bagan,  10  Bush,  166.  Agreements  to  pay  attorney's  fee  In  case 
of  suit  to  enforce  a  contract  are  held  void  because  in  contravention  of  the  pub- 
lic policy.  (Tbomasson  v.  Townsend,  10  Bush,  114;  Wltherspoon  y.  Mussel- 
man,  14  Bush,  214. ) 

The  Constituton  of  this  State,  section  60,  prohibits  the  l^ielature  fh>m 
passing  special  or  local  acts  concerning  quite  a  number  of  enumerated  sub- 
jects, including  "(6)  to  regulate  the  limitation  of  civil  or  criminal  actiooa 
U.'*  Under  this  provision  it  has  been  held  that  a  statute  limiting  actions 
against  cities  of  the  first  class  in  this  Commonwealth  to  six  months,  whether 
based  upon  torts  or  contracts,  the  general  law  providing  different  periods, 
was  void.  (Qorley  v.  Louisvillp,  104  Ky.,  872,  20  Ky.  Law  Bep.,  602;  Louis- 
ville V.  Kuntz,  20  Ky.  Law  Rep.,  805,  104  Ky.,  684.)  In  the  last-named  oise 
it  was  said:  "When  the  Constitution  prohibits  the  legislature  from  paEslng 
special  laws  upon  any  given  subject,  it  means  that  all  laws  upon  that  sub- 
ject shall  operate  alike  upon  all,  whether  Individual  or  corporate,  public  or 
private.  It  is  a  safeguard  provided  by  the  Constitution  for  the  protection 
of  the  weak  as  well  as  the  strong." 

A  contract  between  an  expres:^  company  and  a  shipper  limiting  its  liabil- 
ity for  a  breach  of  its  bill  of  lading  to  six  months,  when  the  statutory  period 
was  longer,  was  held  void  as  contrary  to  public  policy  in  Adams  Express  Co. 
V.  Walker,  ante,  1023,  decided  Nov.  22,  1904. 

Unless  these  cases  are  to  be  followed,  and  the  principle  which  governed 
them  applied  to  all  cases,  we  will  have  it  that  everbody,  except  express  and 
telegraph  companies,  may  by  contract  abrogate  the  statutes  of  limitation  by 
stipulating  for  a  shorter  period.  Each  contract  will  have  its  own  barrier, 
which  the  courts  will  be  bound  to  obseive.  And,  though  the  legislature 
is  prohibited  by  the  Contitution  from  providing  any  but  general  and  uniform 
laws  of  limitation,  parties  to  contracts  may  have  as  many  different  periods 
as  there  may  be  contracts.  Railroad  operators,  merchants,  bankers  and  em- 
ployers of  labor  may  all  contract  for  such  periods  as  may  suit  their  whim  cr 
avarice,  to  which  the  other  party  may  be  compelled  to  submit  by  his  preeent 
necessities  It  would  make  the  law  a  subject  of  barter  and  the  courts  of  jus- 
tice to  open  or  close  as  the  result  of  a  dicker.  It  seems  to  us  to  logically 
follow  that  if  part  of  a  contract  of  insurance  is  not  forfeited  by  a  failure  to 
comply  with  a  stipulation  in  the  policy,  that  it  will  be  unless  it  is  claimed 
within  six  months,  that  all  of  the  policy  will  not  be  forfeited  l^  a  similar 
failure  to  sue  for  it  within  one  year  according  to  the  stipulations  of  the  pol- 
icy to  that  effect.  In  each  instance  the  essence  of  the  proviso  in  the  policy 
is  to  work  a  forfeiture  of  the  vested  interest,  a  property  right,  because  the 
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person  entitled  to  it  does  not  sue  for  it  within  an  agreed  time,  less  than  the 
statutory  period  of  limitation.  The  statntAs  of  limitation  of  this  State,  like 
statutes  of  exemption,  are  enaoted,  not  solely  for  individual  welfare,  but  for 
^he  public  well-being;  they  are,  under  our  Constitution,  of  general  anduni- 
"versal  application  within  the  State,  and  are  indications  of  the  State's  public 
policy  on  those  subjects.    Contracts  in  contravention  vof  them  are  void. 

In  Owen  v.  Ins.  Co.,  87  Ky.,  671,  the  policy  contained  a  provision  that  suit 
upon  it  must  be  begun  within  one  year  from  the  accrual  of  the  cause  of  ac- 
tion. The  question  presented  for  decision  was  whether  the  year  had  gone. 
TThe  court  decided  that  it  had  not.  as  the  last  day  of  the  year  fell  on  Sunday, 
which  was  excluded  by  the  court  so  as  to  allow  the  866th  day  to  fall  on  a 
secular  day,  when  the  suit  could  be  filed.  Having  decided  that  the  year  had 
Jiot  run,  it  was  not  necessarily  involved  whether  tbhe  stipulation  was  valid. 
The  court,  for  the  purposes  of  the  case,  assumed  that  it  was,  and  this  it 
might  have  done  whether  it  was  or  was  not  valid. 

In  Kentucky  Mutual  Security  Fund  Co.  v.  Turner,  89  Ky.,  666,  a  policy 
of  life  insurance  contained  a  similar  clause  limiting  the  cause  of  action  to 
one  year  should  a  cause  arise.  A  cause  of  action  did  accrue  upon  it.  De- 
mand was  made  of  the  insurer  within  one  year,  and  it  made  a  partial  pay- 
ment upon  it.  Failing  to  pay  the  balance  suit  was  brought  upon  the  policy 
to  recover  it.  The  Insurer  pleaded  the  contract  limitation.  The  replication 
in  avoidance  was  that  the  partial  payment  had  operated  to  start  anew  the 
period  of  limitation  within  which  suit  might  be  brought.  The  question 
presented  for  decision  and  decided  was  that  a  partial  payment  within  the 
year  did  operate  to  start  anew  the  limitation  period.  A  recovpry  was  al- 
lowed. Coupsel  for  the  plaintiff  admitted  that  the  one-year  provision  was 
valid.  The  court  likewise  assumed  that  it  was.  There  was  no  controversy 
■about  it  in  the  case.  It  was  passed  over  in  the  opinion  without  citation  of 
authority  or  statement  of  reason  for  its  support.  Like  in  the  case  of  Owen 
V.  Ins.  Co.,  supra,  it  was  obiter  dictum. 

In  Lee  v.  Union  Central  Life  Ins.  Co.,  23  Ky.  Law  Bep.,  1712;  the  ques- 
tion was  directly  presented,  and  was  finally  decided  on  rehearing  by  an 
equally  divided  court. 

In  Smith  V.  Herd,  110  Ky.,  56,  22  Ky.  Law  Rep.,  15P6,  the  question  was 
■again  squarely  presented,  and  was  decided  in  conformity  to  the  reasoning  in 
Riddlebarger  v.  Ins.  Co.,  supra,  and  citing  Uweus  v.  Howard  Ins.  Co.,  su- 
pra. The  gist  of  the  reasoning  advanced  in  the  Kiddlt'barger  case,  and  in 
the  text-books  which  have  adopted  it,  is  that  it  is  essential  to  the  insurer 
to  have  the  claim  promptly  presented  and  adjusted,  as  by  a  great  lapse  of 
time  the  circumstances  of  the  transaction  are  apt  to  fade  from  the  memory 
of  disinterested  witnesses,  or  the  evidence  will  be  lost,  and  the  insured  or 
beneficiary  being  on  the  ground  would  have  an  undue  advantage  which 
might  be  turned  into  the  fabrication  of  evidence  and  the  like  to  support  un- 
jneritoiious  claims.  The  argument  when  presented  to  the  legislature  might 
Justify  that  body's  enacting  a  general  law  of  limitation  for  this  class  of  con- 
tracts difPerent  from  that  applied  to  ordinary  written  obligations  But  it  is 
not  a  good  reason  why  the  statute  now  in  force  and  applicable  to  such  con- 
tracts, the  statute  of  fifteen  years  (section  2614,  Kentucky  Statutes),  should 
not  be  applied  by  the  courts.    Beside,  the  condition  of  the  law  in  this  State 
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does  not  warrant  the  application  of  tfae  reasoning,  for  here  we  enforce  tbe 
provision  of  the  contract  requiring  that  the  Insured  or  beneficiary  fnrniib 
promptly  notice  and  proof  of  Ioes  as  a  condition  precedent  to  his  rl^ht  to  me. 
This  puts  b«*fore  the  insurer  the  fact  that  it  is  claimed  to  be  liable  on  tbfr 
policy  ard  the  clruumstanoes  and  names  of  witnesses  ty  which  it  is  ptopospd 
to  establish  It.  (iEtna  Life  Ins.  Co.  v.  Milward,  26  Ey.  Law  Ebep.,680.> 
It  Is  then  open  to  the  insurer  to  protect  itself.  If  it  deems  the  claim  un* 
founded  in  merit,  In  two  ways:  First,  to  proceed  under  the  Code  to  perpet- 
uate its  evidence,  so  that  whenever  the  action  may  be  brought  against  it,  it 
has  lost  nothing  by  deaths  and  removals  of  witnesses;  or,  it  may  sue  at  once 
to  he  relit'ved  of  the  liability  claimed,  on  the  ground  that  it  has  been  dis. 
charged  or  that  the  contract  has  terminated,  or  for  whatever  reason.  And 
it  may  thus  at  once  foroe  a  trial  of  the  matter,  getting  such  advantages  as 
accrue  from  that  fact. 

While  recognizing  the  great  ability  of  the  justices  of  the  Supreme  Court 
and  the  learning  and  wisdom  of  the  courts  of  final  resort  of  the  States  that 
have  adopted  a  different  policy,  yet  we  feel  constrained  to  declare  that  the 
public  policy  of  Kentucky  is  a  matter  peculiarly  for  her  own  construction 
and  application.  The  reasoning  applied  to  uphold  the  distinction  made  in 
favor  of  insurance  contracts  to  us  is  unsatisfying,  while  the  objections  to 
the  principle  on  which  it  rests  are  insuperable.  The  Supreme  Courts  of 
other  States  have  come  to  the  same  conclusion  at  which  we  have  arrived. 
(Barnes  v.  McMurtry,  29  Neb.,  184;  Georgia  Masonic  Ins.  Co.  v.  Davis, 
A3  Qix.,  471.)  And  there  may  be  others.  Smith  v.  Herd,  110  Ky.,  56,  is 
overruled.  Lee  v.  Union  Central  Life  Ins.  Co.,  supra,  will  not  longer  be 
considered  authority  on  this  point. 

We  conclude  that  the  provision  in  the  policy,  that  no  suit  should  be  main- 
tained upon  it  unless  begun  within  one  year  from  the  deatfh  of  the  insured^ 
was  in  contravention  of  the  public  policy  of  this  State,  and  is  void. 

It  follows  that  the  judgment  of  the  circuit  court  having  been  in  conform- 
Ity  to  this  conclusion,  is  affirmed,  with  damages. 

The  whole  cjurt  sitting,  Judge  Paynter  dissenting. 


MONTZ  V.  SCHWABACHER,  &c. 
(Filed  Decemher9,  1904.) 

1.  .Judgment— Sale  decreed— Report  filed— Death  of  party  defendant— Re- 
vivor—Where  n  judgment  has  bi^en  executed  by  a  sale  of  the  property  decreed 
to  bo  sold  and  report  of  sale  filed,  but  before  confirmation  one  of  the  defend- 
ant title  holders  dit'd,  it  was  proper  to  revive  the  action  against  the  infant 
children  of  the  di^ceased  defendant,  under  section  507  of  the  Civil  Code,  in- 
stead of  reviving  the  judgment  under  subsection  3  of  section  407  of  the 
Civil  Code. 

2.  Deceased  married  women— Heirs-Legal  presumption — Proceeding  to 
enforce  mortgage  on  her  land— The  legal  presumption  is  that  every  decedent 
has  heirs,  and  in  a  proceeding  to  enforce  a  mortgage  lien  on  the  land  of  a 
deceased  married  woman,  an  unsupported  allegation  in  the  petition  that 
she  left  no  heirs  or  kindred,  on  either  her  paternal  or  maternal  side,  and 
that  her  property  descended  under  the  statute  to  her  husband,  is  not  suffi- 
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cient  to  dWest  the  heirs  at  law  of  such  decedent  of  title  to  real  estate  left  by* 
her.  In  the  event  that  such  heir  should  hereafter  assert  title  thereto. 

8.  How  to  proceed— Purchaser— Proceeds  of  sale— The  only  legal  way  in 
which  a  purchaser  of  property,  belonging  to  a  deceased  married  woman. 
who  left  "no  known  kindred,"  can  be  protected  in  his  purchase  at  a  sale  to 
enforce  a  mortgage  lien  thereon  is  that  the  unknown  heirs  of  decedent 
•hould  be  proceeded  against  under  the  provisions  of  the  Civil  Code,  and 
upon  proper  showing  that  decedent  left  neither  paternal  nor  maternal  kin- 
dred, the  chancellor  would  be  authorized  to  permit  a  withdrawal  of  any 
surplus  which  might  be  realized  from  a  sale  of  the  property  to  satisfy  the 
mortgage  debt,  and  in  such  case  the  purchaser  would  be  protected  even  in 
the  event  it  should  subsequently  develop  that  decedept  was  actually  sur-^ 
▼Ived  by  kindred. 

Strother  &  Hardin  for  appellant. 

Golder/iith  for  appellee  Schwabacher. 

B.  F.  Washer  for  Isham  Miller,  guardian. 

Lafon  Allen  for  appellee,  Mary  Miller. 

Appeal  from  Jeflferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  2l6t  day  of  September,  18fl6,  Eliza  Miller  and  her  husband,  Chesft 
Miller,  executed  a  mortgage  to  Helen  i^chwabacher  upon  a  small  house  and 
lot  belonging  to  Eliza  to  secure  the  payment  of  a  note  for  t260,  which  was 
executed  for  loan  money.  On  the  36th  of  February,  1807,  Eliza  Miller  died 
intestate.  Shortly  after  the  death  of  Elixa.  Chess  Miller  married  again,  and 
occupied  the  property  with  his  third  wife  until  his  death  on  the  10th  of  De- 
cember, 1002.  He  was  survived  by  his  third  wife  and  a  daughter,  Sallie 
Bethel,  a  daughter  of  his  first  wife,  who  was  in  nowise  related  to  his  sec- 
ond wife,  Eliza  Miller.  After  the  death  of  Chess  Miller,  Helen  Schwabacher 
brought  this  action  against  the  surviving  widow,  Mary  Miller,  and  th  « 
daughter,  Sallie  Bethel,  and  her  husband  to  collect  her  debt,  and  asked  an 
enforcement  of  the  mortgage  lien  which  had  been  executed  to  her  to  secure 
its  payment.  *  In  addition  to  the  usual  allegations  of  such  petition  the 
plaintiff  further  alleged  ''that  Eliza  Miller  left  no  heirs  or  kindred  of  any 
kind  or  degree  surviving  her,  and  that  the  property  descended  under  the- 
statute  to  her  husband.  Chess  Miller.'*  The  defendants  filed  no  answer, 
and  in  July,  1008,  a  judgment  was  rendered  directing  the  sale  of  the  prop- 
erty to  secure  the  plaintiff's  debt  and  also  several  tax  liens  due  the  city  of 
Louisville.  At  the  sale  which  was  made  pursuant  to  this  judgment  the 
appellant,  W.  S.  Montz,  bought  the  property  at  the  price  of  t77o.  After  th& 
sale,  but  before  the  confirmation  thereof,  Sallie  Bethel  died,  leaving  surviv- 
ing her  four  children.  Her  death  was  suggested  and  motion  made  to  revive 
the  action  against  her  infant  children.  Shortly  thereafter  Isham  Miller- 
qualified  as  guardian  of  the  infantp,  and  entered  their  appearance  to  the 
motion  and  consented  to  a  revivor.  To  all  of  which  the  purchaser,  Montz,. 
objected.  The  purchaser,  Montz,  thereupon  filed  in  writing  exceptions^ 
based  upon  a  number  of  grounds,  to  the  confirmation  of  the  sale,  which  waa 
overruled  and  the  sale  confirmed;  and  he  has  appealed  and  asks  a  reversal^ 
first,  on  the  ground  that  the  judgment  was  not  properly  revived  against  the 
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Infant  beln  of  Sallie  Bethel;  second,  beoause  the  aTermenta  of  the  petition 
were  not  eufflciently  full  and  definite  to  authorize  the  oonclasion  that  the 
property  owned  by  Eliza  passed  to  her  husband  at  her  death  under  the  stat- 
ute, and^also  for  lack  of  proof  to  rebut  the  legal  presumption  of  heirs. 

In  support  of  the  first  exception  our  attention  is  called  to  the  fact  that 
the  order  was  to  revive  the  action  against  the  real  representative  of  the  de- 
fendant, under  section  607  of  the  Civil  Code,  whilst  the  oontention  is  made 
that  it  should  have  been  to  revive  the  judgment  under  subsection  8  of  seo 
tion  407  of  the  Civil  Code.  We  can  not  agree  with  this  contention.  The 
judgment  had  been  executed  by  a  sale  of  the  property  and.  the  report  of  tbe 
master  commissioner  to  the  oourt,  and  no  further  step  was  to  be  taken  under 
It.  The  question  was  as  to  the  revivor  of  the  action,  and  we  think  the  order 
to  revive  the  action  was  properly  had.  as  directed  by  section  607  of  the  Civil 
Code.  The  second  exception  raises  a  more  serious  question.  The  only  claim 
t)f  the  defendants  to  the  real  estate  left  by  Eliza  Miller  is  as  heirs  at  law  of 
the  husband,  Chess  Miller,  and  he  did  not  inherit  the  property  under  the 
Btatute  except  under  the  bare  contingency  that  his  deceased  wife  did  not 
leave  surviving  her  kindred  in  either  paternal  or  maternal  line,  however 
remote  in  degree  such  relationship  may  have  been.  Tbe  legal  presumption 
Is  that  every  decedent  has  heirs,  but  this  presumption  may  be  rebutted 
^either  by  a  lapse  of  time,  accompanied  by  the  nonappearance  of  heirs,  or  by 
proof  of  the  fact.  (22  A.  &  £.  En.  of  Law,  1241.)  In  the  case  at  bar  there 
Is  neither  proof  of  the  fact  alleged  nor  such  lapse  of  time  as  would  rebut  this 
presumption.  It  rests  alone  upon  the  allegation  of  the  petition  that  Eliza 
Miller  left  no  heirs  or  kindred  of  any  kind  or  degree  surviving  her.  Whilst 
We  can  not  agree  with  the  contentioii  of  appellant  that  the  form  of  tbe  aver- 
ment on  this  point  as  made  in  the  petition  is  a  mere  legal  conclusion,  and 
that  it  is  necessary  to  state  specifically  that  Eliza  Miller  left  neither  paternal 
nor  maternal  kindred,  this  unsupported  allegation  Is  not  sufficient  to  divest 
the  heirs  at  law  of  Eliza  Miller  of  title  in  the  real  estate  left  by  her  in  the 
event  such  person  should  hereafter  assert  title  thereto.  Neither  of  the  de- 
fendants answered  the  petition,  and  the  judgment  of  sale  went  by  default 
because  It  was  plainly  their  Interest  that  the  averment  of  the  petition  should 
be  taken  as  true. 

The  only  war  In  which  a  purchaser  of  property  situated  as  this  is  can  be 
protected  In  his  purchase  is  that  the  unknown  heirs  of  the  deceased  wife 
should  be  proceeded  against  under  the  provision  of  the  Civil  Code.  If  these 
steps  are  properly  taken  and  a  sale  had,  the  purchaser  would  be  protected 
even  in  the  event  it  should  subsequently  develop  that  the  decedent  was 
actually  s^irvived  by  kindred,  and  upon  proper  showing  made  by  the  defend- 
ant claimants  that  the  deceased  actually  left  neither  paternal  nor  maternal 
kindred,  the  chancellor  would  be  authorized  to  permit  a  withdrawal  of  any 
surplus  funds  which  might  be  realized  from  the  sale  of  the  property  to  sat- 
isfy the  mortgage  of  appellee. 

For  reasons  Indicated  the  judgment  is  reversed  and  cause  remanded,  wlUi 
instruction  to  sustain  the  exceptions  of  appellant  to  the  confirmation  of  the 
sale  and  for  such  additional  proceedings  as  may  be  deemed  necessary  to 
^conform  to  the  suggestions  made  in  this  opinion. 


sou.  RY,  NEWS  CO.  V.  FID.  AND  CAS.  00.      121? 

KENNEY  CO.  v.  ANDERSON,  &c. 

(Filed  December  9.  1004— Not  to  be  reported. ) 

Burnam  &  Moberly  and  W.  S.  Moberly  for  appellant. 

Cbenault  &  Chenault,  H.  C.  Hazelwood  and  J.  Tevls  Cobb  for  appellees,. 

Appeal  from  Madison  Circuit  Court. 

Judp^e  Nunn  delivered  the  following  response  to  petition  for  rehearing: 

If  appellees  misconstr\ied  the  effect  of  the  judgment  of  the  lower  court,  a^ 
appears  in  the  petition  fur  rehearing,  und  dispoFed  of  the  engine,  they  shoult^ 
be  made  to  account  for  the  value  thereof  ac  the  time  of  such  disposal,  an(| 
this  amount  to  be  credited  to  appellant. 


SOUTHERN  RAILWAY  NEWS  CO.  v.  FIDELITY  AND  CASUALTY  CO. 

OP  NEW  YORK. 

(Filed  December  9,  1904— Not  to  be  reported.) 

Corporations— Employer's  liability  insurance  — Limitation  —  Pleading— 
In  this  action  by  appellant  against  appellee  to  recover  judgment  for  the 
amount  of  judgment  appellant  paid  to  the  Kansas  City,  Memphis  A  Bir- 
mingham Railroad  Co.  in  ftatisfaotlfin  of  a  judgment  recovered  against 
It  in  favor  of  an  employe  of  appellant,  who  was  fatally  injured  by  one  of 
the  railroad  company's  trains,  the  basis  of  this  action  being  an  employer's 
liability  policy  of  insurance  issued  to  appellant  by  appellee,  it  is  held 
that  the  provision  in  the  contract  that  the  company  shall  not  be  liable  for 
the  recovery  of  a  claim  under  the  policy,  unless  the  suit  to  recri%er  upon 
it  is  commenced  within  two  years  after  the  accident,  which  is  the  (ause  of 
action  has  occurred,  is  not  a  good  defense  for  the  reasons  stated  in  the  opin- 
ion in  the  case  of  the  Union  Central  Life  Insurance  Co.  v.  Spinks,  antf,  1205, 
delivered  December  9,  1904,  and  for  the  reaFons  stated  in  this  opinion  the 
demurrer  should  have  been  sustained  to  the  part  of  the  answer  st- iting  up 
and  relying  upon  the  special  contract  of  limitation  aforesaid.  The  demur- 
rer to  the  reply  should  have  been  overruled  because  appellee  accepted  in  full 
aatisfaction  of  renewal  premium  the  sum  of  1100,  in  addition  to  the  original 
premium  paid,  which  latter  sum  was  the  consideration  for  the  continuance 
of  the  policy  in  force  for  a  period  beyond  that  provided  for  in  the  original 
policy 

.  Barnett  &  Barnett  and  Chae.  F.  Taylor  for  appellant. 

Foroht  &  Field  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  O'Rear. 

The  appellant.  Southern  Railway  News  Co.,  is  a  corporation  engaged  in 
the  sale  and  supplying  of  books,  newspapers,  periodicals,  refreshments  and 
other  articles  and  goods  on  railways,  stages,  steamboats  and  other  conveyr. 
ances  in  the  United  States,  and  along  the  lines  or  ways  of  same. 

The  appellee.  Fidelity  and  Casualty  Co.,  of  New  York,  is  a  corporation  en« 
gaged  in  the  issuing  of  policies  of  insurance,  Insuring  employers  againslt, 
liability  for  injuries  to  persons  in  their  employment. 
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On  February  11,  1800,  appellet*  issued  to  appellant  an  employer's  liability 
Inpuranoe  policy,  in  consideration  of  1160  premium,  insurinfc  the  news  com- 
pany for  one  year  against  injuries  to  its  employes,  for  which  it  might  become 
liable  in  damages,  subject  to  the  limitation  that  its  liability  should  not  be 
more  than  $5,000,  in  respect  to  an  accident  which  would  cause  the  death  or 
injury  of  any  one  person.  If  any  legal  proceedings  should  be  taken  against 
the  insured  to  enforce  a  claim  for  indemnity  for  such  injuries,  the  insurer 
engaged  at  its  own  cost  and  expense  to  ha^e^the  absolute  conduct  and  con- 
trol of  defending  the  same  throughout  in  the  name  and  on  behalf  of  the  in- 
sured, but  if  the  insurer  should  offer  to  pay  the  Insured  the  full  amount 
insured,  then  it  should  not  be  iwund  to  defend  the  case,  nor  be  bound  for 
any  costs  and  expenses  which  the  Insured  might  incur  in  defending  it.  It 
is  also  Agreed  that  upon  the  occurrence  of  an  accident.  In  respect  of  which  a 
claim  mighc  arise,  notice  thereof  should  be  immediately  given  to  the  iDsuivr 
at  its  oiTice  in  New  York,  and  appellant  should  furnish  full  information  in 
relation  to  it.  The  period  covered  by  the  policy,  it  was  agreed,  was  fixed 
on  the  assumption  that  the  amount  of  the  estimated  yearly  pay  roll  to  the 
employes  of  the  insured  would  not  exceed  880,000,  and  the  premium  paid  was 
bused  on  that  amount.  ** Therefore,  as  soon  as  the  said  amount  of  wag» 
shall  have  been  paid,  this  policy  shall  terminate  as  if  the  said  period  had 
expired,  unless  it  shall  have  been  continued  for  a  further  period  by  the  pay- 
ment and  acceptance  of  a  further  premium  in  respect  thereof." 

The  Insurer's  officers  were  granted  the  right  at  any  reasonable  hour  to  In- 
spect the  books  of  the  insured  so  far  as  they  related  to  the  wages  paid  to 
'employes.  The  7th  clause  of  the  agreement  reads  thus:  '*The  company  shall 
not  be  liable  to  a  suit  in  any  court  for  the  recovery  of  a  claim  under  this 
policy  unless  the  same  Is  commenced  within  two  years  after  the  accident, 
which  is  the  cause  of  action,  has  occurred." 

On  December  28,  1899,  about  two  months  previous  to  the  date  of  the  above- 
named  policy,  appellant  entered  into  a  written  contract  with  the  Kansas 
City,  Memphis  &  Birmingham  Kallroad  Co.,  by  which  the  railroad  com- 
pany, In  consideration  of  a  stipulated  sum,  granted  to  the  news  company  the 
privilege  of  selling  upon  Its  regular  passenger  trains  during  the  year 
beginning  January,  18iK),  periodicals,  newspapers,  books,  etc.,  under  certain 
-conditions  and  regulations  therein  set  out.  Including  the  following:  '*In 
conaiderntion  of  the  foregoing  grant  and  the  privileges  therein  specified 
said  news  company  releases  said  railway  company  from  any  right  of  action, 
claim  or  demand  which  nfay  accrue  to  It  by  reason  of  the  loss  of  any  of  Its 
property  while  being  transmitted  on  any  of  the  trains  of  the  railroad  com- 
pany under  the  terms  of  the  contract,  and  further  agrees,  for  such  consid- 
eration, to  indemnify  said  railroad  company  and  save  it  harmless  from  all 
claims,  demands,  damages,  actions,  costs  and  charges  to  which  the  railroad 
company  may  be  subject,  or  which  it  may  have  to  pay,  by  reason  of  any  in- 
jury to  any  person  or  property,  or  loss  of  life  or  property,  suffered  or  sus- 
tained by  any  agent  or  employe  of  the  news  company  while  in,  upon  or 
about  any  of  the  stations,  platforms,  oars  or  other  premises  of  the  railroad 
company,  whether  such  injuries  or  loss  arise  from  the  negligence  of  the 
employes  of  said  railroad  company  or  otherwise." 

Under  that  contract  the  railroad   company  carried   the  news  company's 
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«ReQt8  upon  its  trains.  Including  one  George  W.  Da^le,  who,  In  the  course 
Xit  his  emplcyment  as  news  agent  of  appellant,  on  October  81,  1890,  at  the 
company's  station,  at  Birmingham,  Alabama,  sustained  a  fatal  injury  from 
one  of  its  trains,  and  he  lingered  some  weeks  before  he  died.  Appellant 
promptly  notified  appellee  of  the  fact,  and  called  upon  it  to  take  such  steps 
«s  it  deemed  proper  under  the  policy  to  protect  itself.  The  administrator 
«ued  the  railroad  company  in  a  court  of  Alabama  having  jurisdiction  of  the 
matter,  and  recovered  a  verdict  and  judgment  for  $5,000  and  hU  costs,  which 
the  railroad  company  paid.  Neither  appellee  nor  appellant  defended  that 
«ult.  The  railroad  company  on  October  14,  1801,  demanded  payment  of 
the  news  company  of  the  t5,000,  and  the  further  sum  of  $628.85,  which  the 
railroad  company  had  paid  for  hospital  expenses  and  doctor's  pervices  ren- 
dered to  Davis.  The  news  company  failing  to  pay,  the  railroad  company 
flued  it  in  the  circuit  court  of  Jackson  county,  in  the  State  of  Missouri, 
which  suit  resulted  in  a  judgment  in  favor  of  the  railroad  company  for 
^6,638.85.  The  news  company  contested  its  liability  under  the  contract,  and 
Its  defense  was  disallowed.  '  The  judgment  of  the  circuit  court  of  Jackson 
county  was  affirmed  on  appeal  to  the  Supreme  Court  of  Missouri  on  June 
14,  1899.     The  case,  which  is  reported,  may  be  found  in  45  L.  R.  A.,  380. 

On   November  18,    1899,   appellant   filed   his    petition    In    equity   In   the 
•Je£fer8on  Circuit  Court  of  this  State  against  appellee,  in  which  petition  it 
eubstantlally  set  forth  and  pleaded  the  facts  above  stated,  and  prayed  judf* 
ment  against  appeliee  for  the  sum  of  17,609.67,  with  interest  from  July  27, 
1899,  which  was  the  aggregate  of  the  judgment  paid  to  the  railroad  com- 
IMiny,  and  the  further  sum   of  11,560. 19,  with   Interest,  being   the   costs  in- 
curred by  the  news  company  in  defe^iding  the  action.     The  defenses  Inter- 
posed to  this  action  were:  First,  the  special  contract  of  limitation  contained 
In   the  7th  provision  In  the  policy,  and  above  quoted;  the  next  was  that  the 
■amount  of  the  estimated  pay  roll,  namely.  $80,000,  was  exceeded  prior  to  the 
•occurrence  set  forth   in   the  petition,  and   that  before  any  payment  of  pre- 
mium was  made  extending  or  renewing  or  continuing  said  policy  the  acci- 
dent and  occurrence  set  forth  in  the  petition  occurred,  nnd  that  i)y  reason 
of  these  facts  the  policy  had  terminated,  and  was  not  In  existence  at  the 
time  of  the  accident.     It  was  pleaded   by  the  reply  that  as   soon   as  said 
amount  of  wages,  $30,000,  should  have  been  paid  the  policy  would  terminate 
unless  it  was  continued   In  force  for  a  further  period  by  the  payment  and 
Acceptance  of  a  further  premium;  that  the  insurer  knew  that  appellant  com- 
pensated  its  employes  t)y  paying  them  a  percentage  or  cummission  on  the 
amount  of  their  sales,  which  commission  was  indefinite  and  uncertain  and 
varied  from  time  to  time,  all  of  which  was  explained  to  the  insurer  at  the 
time  of  the  application;   that  on   November  k9,  1890,  appellee,  in  writing, 
notified  the   news  company  that  the  policy  would  expire  on   February  11, 
1891,  and  on  December  8,  1890;    it  fuither   notified  appellant  that  its  pay 
roll  or  commission  paid  by  it  to  Its  employes,  from  the  date  of  the  policy  to 
December  1,  1890,  amounted  to  $45,870.68,  and,  in  addition   to  the  premium 
of  $150  paid   February   11,  1890,  the  plaintiff  then,    on   December  8,   1890, 
paid   to  the  appellee  the  further  sum   of  $100  as  renewal  premium,  which 
was  accepted  in  full  satisfaction  of  such  renewal  due  It  from  or  about  Au- 
gust 8,  1890.    A  demurrer  to  this  paragraph  of  the  reply  was  sustained. 
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The  court  overruled  appellant's  demurrer  to  the  plea  of  the  special  contract 
of  limitation  contained  in  the  7th  paragraph  of  the  ocntraot  sued  on.  Ap- 
pellant declining  to  plead  further,  his  petition  was  dismissed,  from  which 
it  prosecutes  this  appeal. 

As  to  the  plea  of  limitation  it  was  not  good.  The  reaaons  therefor  will  bfr 
found  in  the  opinion  this  day  delivered  in  the  case  of  Union  Central  Life 
Insurance  Co.  v.  ^>pinks^  ante,  1S06.  The  demurrer  should  have  been  sus- 
tained to  that  part  of  the  answer. 

We  are  also  of  the  opinion  that  the  demurrer  to  the  reply  should  have  been 
overruled.  The  pleadings  sufficiently  kHow,  and  the  cuntract  hhows,  that 
the  insurance  was  for  a  term  of  one  year;  that  the  rate  of  premiuui  was 
based  upon  an  estimated  pay  roll;  that  when  the  pay  roll,  which  was  in- 
definite and  uncertain,  should  exceed  the  estimate  upon  which  the  premium 
was  baned  the  policy  would  terminate  unless  an  additional  premium  was 
paid.  Appellee  with  full  knowledge  of  its  probable  liability  to  the  insuied 
on  account  of  the  injury  to  its  agent  Dnvis.  accepted  a  premiuiu  covering 
the  insurance,  embracing  the  date  of  Davis' injury.  The  insurance  was 
not  only  against  loss,  but  it  was  against  liability  and  loss  that  resulted 
from  liability.  As  the  liability  attached  in  this  case  when  Davis  was  in- 
jured, although  it  was  not  consummated  until  it  was  fixed  by  judgment  of 
a  court  of  competent  jurisdiction  and  paid,  and  although  the  loss  actually 
t)ccurred  after  the  expiration  of  the  policy,  yet  as  it  was  the  direct  and  nat- 
ural constquenve  of  an  Injury  and  liability  incurred  during  the  term  of  the 
policy,  appellee  was  liable  under  its  contract.  Appellant,  after  having  noti- 
fied appellee  that  the  liability  had  been  incurred  by  reason  of  the  injury, 
was  bound  to  make  the  loss  as  small  as  possible,  so  far  as  It  reasonably 
could,  although  appellee  did  not  avail  itself  of  the  provi.<iion  in  the  policy  to 
personally  conduct  the  defense  to  the  suit.  Appellant  might  have  compro- 
mised the  claim,  so  that  it  acted  in  good  faith  and  with  reabonable  pm- 
dence,  such  as  a  prudent  person  similarly  situated  would  have  done  for 
himself.  This  would  have  bound  appellee  to  pay  to  it  the  loss  actually  sus- 
tained, of  which  the  compromise,  if  one  was  effected,  as  is  charfi^ed,  may 
have  been  taken  into  consideration  as  evidence  of  the  actual  loss  sustained, 
but.  of  course,  not  conclueive  evidence  of  it.  Other  evidence  might  also  be 
admitted  to  show  whether  it  was  or  was  not  a  judicious  and  fair  settlement. 

Where  the  policy  limits  the  amount  of  recovery  upon  the  death  of  a  person 
the  costs  and  expenses  incurred  in  defending  suits  the  insurer  should  have 
defended  or  settled,  and  interest  thereon,  are  recoverable  under  the  terms  of 
this  policy.  (Mandell  v.  Fidelity  &  Casualty  Co.,  170  Mass.,  ITS;  Mercantile 
Trust  Co.  V.  South  Park  Residence  Co.,  94  Ky.,  87».) 

The  suit  against  the  railroad  company  by  Davis'  administrator  was  for 
$20,000.  The  news  company  was  bound  for  all  of  it  by  its  contract  with  the 
railroad  company.  Unless  settled,  it  must  have  been  defended.  As  appellee 
failed  to  defend,  as  it  agreed  to  do  unless  it  paid  the  16,000  stipulated  in  its 
policy,  it  was  incumbent  upon  appellant  to  defend.  This  defense  wag  pri- 
marily for  the  benefit  of  appellee,  though  incidentally  it  might  serve  also  as 
a  protection  to  some  extent  for  appellant  from  additional  liability  above^ 
16,000  to  the  railroad  company.  The  hospital  expenses  being  above  i600» 
and  not  included  in  the  expenses  of  defending  the  Alabama  suit,  are  nob 
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part  of  appellee's  llabilltyt  nor  is  appellant's  expenses  and  costs  Jn  defend- 
ing in  the  Missouri  courts  its  own  liability  on  its  contract  with  the  railroad   * 

company. 

For  the  reasons  indicated  the  judgment  is  roTersed  and  cause  rpmanded^j 
for  further  proceedings  not  inconsistent  herewith. 


GREEN  V.  COMMONWEALTH, 
(Filed  December  18,  1904— Not  to  be  reported.  J 

1.  Verdict— Any  evidence— This  court  has  time  and  again  held  that  it  ^111 
not,  in  the  abeenee  of  error  of  law  occurring  at  the  trial,  disturb  the  verdict 
of  a  jury  if  there  was  any  evidence  to  support  it. 

2.  Confessions— Although  a  confession  made  by  the  accused  tg  the  oflQcers,. 
who  had  him  in  custody,  made  under  fear  of  being  mobbed  was  properly 
excluded  from  the  jury  as  incompetent,  yet  a  subsequent  confession  made- 
to  another  person  in  the  jail  when  there  were  no  ofScials  about,  and  accused 
was  not  then  in  fear,  was  competent  to  go  to  the  jury. 

S,  Witness— I nabllicy  to  state  all  the  conversation— Where  a  witness  in 
detailing  a  confession  states  that  he  can  not  state  everything  accused  said 
to  hiui,  but  does  undertake  to  tell  the  substance  of  what  was  said,  the  evi- 
dence is  competent 

4.  Errors  not  excepted  to  on  trial— Although  there  may  have  been  some 
complaint  of  threatened  mob  violence  during  the  trial,  that  fact  having 
been  brought  to  the  attention  of  the  court  for  the  first  time  on  the  motion 
for  a  new  trial,  this  court  is  not  allowed  under  section  281,  Criminal  Code» 
to  take  cognizance  of  it. 

5.  Applause  in  court— Slight  applause  at  humorous  statements  of  counsel 
in  his  argument  to  the  jury  and  similar  manifestations  upon  and  after  read- 
ing the  verdict  of  the  jury,  both  being  rebuked  by  the  court,  though  highly- 
improper,  were  not  piejudicial  to  appuliant,  the  first  not  being  hostile  and 
the 'last  coming  after  the  verdict,  could  nut  have  Influenced  the  jury. 

6.  Change  of  venue — Complaint  that  appellant  was  tried  in  Daviess 
county  can  not  be  cunsldered.  as  no  motion  or  effort  for  a  change  of  venue 
was  made  by  appellant  before  trial. 

7.  Instructions— As  thefe  was  no  eyewitness  to  the  killing  except  the 
slayer,  it  was  proper  for  the  court  in  giving  the  instructions  to  the  jury  to 
include  those  relating  to  voluntary  manslaughter  and  self  defense,  but  the 
fact  that  the  court  gave  an  unnecessary  instruction  on  involuntary  man- 
slaughter did  not  in  any  way  prejudice  the  appellant. 

8.  Same— The  court  having  admitted  the  confession  of  appellant,  made  to 
the  witness,  Horton«  it  was  not  improper  for  the  court  to  tell  the  jury  in  a 
separate  instruction  that  in  arriving  at  a  verdict  they  must  not  consider 
any  confession  the  accused  may  have  made  "under  fear  of  punishment,  offer 
or  hope  of  reward,  promise  of  immunity,  threat  or  inducement." 

9.  SuflSciency  of  evidence— Where  the  corpus  delicti  was  sufficiently  estab- 
lished, independent  of  appellant's  confession,  it  is  not  proper  for  the  court 
to  Instruct  the  jury  that  the  confession  of  the  accused  will  not  warrant 
hlfl  conviction  in  the  absence  of  other  proof  that  the  crime  was  committed.. 

Hays,  Wells  &  Johnson  for  appellant. 

vol.  26—77 
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N.  B.  Haj8  and  Loraine  Mix  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  oourt  by  Judge  Settle. 

Upon  the  eveninff  of  August  1,  IWH,  the  dead  body  of  a  man  was  fonnd 

In  a  booth,  forming  a  part  of  an  eating  stand,  at  the  fair  grounds,  near  the 

■^ifey  of  Owensboro.    The  body  was  Identified   by  persons  acquainted  with 

'liim  as  that  of  James  Coowes,  a  resident  of  Webster  county,  who  had  been 

•on  a  visit  of  a  week  or  ten  days  to  his  cousin,  Charles  Brown,  of  Owensboro. 

It  was  apparent  that  the  deceased  met  a  violent  death,  for  his  bead  and 
Vaoe  had  been  badly  beaten  with  a  pieoe  of  plank  in  the  hands  of  some  per- 
son, who,  in  addition  to  inflicting  the  wounds  mentioned,  ran  the  pointed 
end  of  the  plank  through  his  neck,  and  left  it  sticking  in  the  wound. 

The  appellaut,  Roy  Qreen,  was  indicted  for  the  murder  of  Coomes,  and  in 
the  trial  that  followed  the  jury  by  their  verdict  found  him  guilty,  and 
£xed  his  punishment  at  death.  The  facts  connecting  him  with  the  murder 
iRrere  in  substance  aR  follows:  On  Saturday,  July  80th,  Coomes  and  his 
Icinftmnn,  Brown,  were  both  drunk;  they  continued  their  spree  through  the 
might  and  into  Sunday.  July  Slst,  and  after  sleeping  awhile  on  Sunday. 
Coomes,  us  stated  by  Brown,  got  up  between  two  and  three  o'clock  in  the 
4ifternoon,  and  left  his  house.  At  that  time  Coomes  had  a  twenty  dollar 
bill,  a  five  dollar  bill  and  another,  the  amount  of  which  was  unknown  to 
Jirown. 

After  leaving  Brown's,  Coomes  went  to  Monarch's  saloon  in  company 
^ith  Boy  Green,  the  appellant,  and  it  was  admitted  by  appellant  upon  tbe 
witness  stand  that  he  met  and  accompanied  Coomes  to  the  saloon  and 
there  took  a  drink  with  him,  and  that  while  in  the  saloon  Coomes  told  him 
he  wanted  to  be  taken  to  a  bawdy  house,  and  that  he  complied  with  his  re- 
quest by  conducting  him  to  the  house  of  Mary  Patterson. 

James  Bellew  testified  that  upon  leaving  Monarch's,  Coomes  and  appel- 
lant passed  through  his  stable  about  two  and  a  half  o'clock  Sunday  after- 
noon, and  Coomes  stopped  and  commenced  to  tell  him  of  a  difficulty  he  bad 
with  Charles  Brown,  and  that  he  had  left  Brown's  to  keep  out  of  tronb'ie, 
wh«*n  appellant  kept  saying  to  Coomes  "come  on,"  and  they  soon  left 
together. 

It  appears  from  the  testimony  of  Mary  Patterson,  and  also  from  the  ad- 
missions of  appellant  upon  the  trial,  that  Coomes  and  appellant  reached  her 
house  that  afternoon  between  three  and  four  o'clock,  and  that  Coomes 
went  into  the  house  and  appellant  to  the  back  door,  where  he  remained 
until  Coomes  came  out. 

The  Patterson  woman  also  testified  that  Coomes  then  had  a  bottle  of 
whisky,  a  twenty  dollar  bill,  three  five  dollar  bills  and  some  silver  besides, 
^nd  that  he  and  appellant  left  her  house  between  four  and  five  o'clock. 
They  were  next  seen  by  one  Staples,  on  Trlplett  street,  at  the  crossing  of 
the  Illinois  Central  railroad.  He  said  the  white  man  was  then  drunk  and 
the  colored  man  with  him,  whom  he  (Staples)  afterwards  id^tified  as  the 
oippellant,  offered  to  bet  the  white  man  a  dollar  that  he  did  not  haye  a  dol- 
lar, or  five  dollar  that  he  did  not  have  five  dollars;  they  then  went  in  the 
direction  of  the  fair  grounds. 
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It  was  also  admitted  by  appellant  in  hla  tegtlmony  that  he  went  with 
Coomea  from  the  Patterson  house  to  the  fair  grounds,  and  that  when  they 
^t  there  Goomes  said  he  was  sleepy  and  wished  to  go  Into  the  fair  grounds 
«nd  lie  down ;  that  they  had  some  difficulty  in  getting  over  the  gate,  but 
tinally  succeeded,  and  upon  getting  inside  they  went  into  the  eating  room, 
^here  Goomes  laid  down  and  appellant  sat  upon  the  counter.  Appellant 
tarther  testified  upon  the  trial  that  he  left  Goomes  asleep  in  the  eating 
room  and  went  to  his  brother's,  where  he  changed  his  clothing,  and  that 
night  at  8:6*3  o'clock  took  the  train  for  Evansville,  to  visit  his  sister. 

After  leaving  the  fair  grounds  Sunday  cTening  appellant  met  Allison 
Jones,  at  an  ice  cream  parlor.  Jones  testified  that  "he  came  by  and 
^sailed  me  out;  he  h«!d  some  dirt  on  him,  and  blood  on  one  of  his  coat 
sleeves."  Jones  then  made  some  remark  about  his  appearance,  and  appel- 
lant in  responra  said:  *'He  had  been  in  a  fight  with  a  white  man  at  the  fair 
grounds;'*  Jones  then  observed,  **yes,  and  you  got  whipped,"  to  which  ap- 
pellant responded,  "no,  I  didn't  either;  this  is  what  I  got,"  at  the  same 
^ime  showing  some  paper  money. 

Beural  Edwards,  another  witness,  testified  that  he  was  not  far  from  Jones 
«nd  appellant  during  this  interview,  and  saw  them  talking,  though  not 
near  enough  to  understand  the  conversation.  He  heard  appellant  say:  "He 
liad  a  fight,  and  that  be  had  something,"  but  the  witness  could  not  see 
iB^hat  he  had. 

Appellant's  explanation  upon  the  witness  stand  of  the  blood  upon  hit 
sleeve  was  that  it  got  there  by  the  wiping  of  his  nose  upon  it;  that  his  nose 
was  hurt  and  caused  to  bleed  by  a  fall  from  the  gate  at  the  fair  grounds 
ivhioh  occurred  as  he  and  Goomes  were  climbing  it  to  get  into  the  fair 
4Crounds.  After  taking  the  train  for  Evansville  appellant  bought  of  the 
newsboy,  Muckinfuss,  a  paper,  and  handed  him  a  dollar  out  of  which  to 
^et  the  price  of  it,  and  he  then  had  other  money  that  was  seen  by  the  news* 
boy.  Appellant  left  Evansville  and  went  to  Louisville*  and  was  shortly 
thereafter  arrested  by  LaPelle,  a  police  officer  of  that  city.  When  approached 
f>j  the  officer  and  asked  his  name  he  said  it  was  Albert  Webber,  and  later 
^Id  the  same  officer  that  it  was  Albert  Johnson.  He  was  then  asked  if  his 
name  was  not  Roy  Green,  and  he  said  it  was.  LaPelle  pushing  the  investi- 
gation further,  asked  him  why  be  left  Owensboro,  and  he  replied  that  the 
polloe  were  after  him,  but  that  he  did  not  know  anything  about  the  killing 
of  the  man  at  the  fair  grounds.  Down  to  the  time  of  his  making  this  state- 
ment  nothing  had  been  said  by  the  officer  to  appellant  of  the  cause  of  his 
-arrest 

In  testifying  upon  the  trial  appellant  denied  that  he  gave  an  assumed 
name  to  the  arresting  officer,  or  that  he  then  said  or  knew  anything  about 
^e  killing  of  Goomes. 

One  J.  L.  Horton,  who  sav^  appellant  in  the  Henderson  Jail  the  day  fol« 
towing  his  incarceration  therein,  testified  that  he  asked  him  if  he  killed  the 
scaan,  and  he  said  "yes."  Witness  then  asked  him  who  was  with  him  and 
be  said  ''no  one." 

Upon  being  asked  by  the  Gommon wealth's  attorney  to  state  as  nearly  as 
he  could  all  that  appellant  said,  witness  replied:  "He  said  he  struck  him 
OTer  the  head  three  or  four  times  with  a  stick,  and  then  stuck  it  through 
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his  neck  and  puehed  it  against  the  ivall,  and  took  $28  ODt  of  hfs  pocket,  and 
went  home  and  then  to  EvansTille. "  The  statements  of  this  witness  were* 
also  denied  hy  appellant,  hot  no  effort  was  made  to  otherwise  contradict 
him,  nor  was  there  any  attempt  to  discredit  or  impeach  him.  There  can, 
however,  be  no  doubt  from  the  evidence  that  the  deceased  was  killed  In  tbe> 
manner  indicated  by  Horton.  With  the  exception  of  certain  evidence  in 
regard  to  the  identity  of  the  body  of  the  deceased,  to  which  reference  will 
be  made  further  on  In  this  opinion,  the  forenroing  statement  presenta  the 
salient  facts  relied  upon  by  the  Commonwealth  to  convict  appellant,  and 
they  seemed  suflQclent  to  remove  from  the  minds  of.  the  jury  all  doubt  of 
his  guilt.  Except  his  own  denial  of  guilt  and  the  testimony  of  his  mother 
and  brother  that  the  visit  to  his  sister  in  Evansville  had  for  some  time  been 
in  contemplation,  and  that  he  then  had  and  was  accustomed  to  save  his 
money,  there  was  no  evidence  introduced  in  appellant's  behalf  that  mili- 
tated against  that  of  the  Common wealih. 

U  he  appellant  was  refused  a  new  trial  by  the  lower  court,  and  he  now 
complains  of  certain  alleged  errors  upon  the  part  of  that  court  which  he 
insists  entitle  him  to  a  reversal  of  the  judgment  of  conviction.  The  grounds 
for  a  new  trial  filed  in  the  lower  court  manifest  the  alleged  errors  com- 
plained of.  They  are  as  follows:  First,  the  verdict  of  the  jury  is  against 
the  law  and  the  evidence;  second,  the  court  did  not  properly  instruct  the 
jury;  third,  incompetent  evidence  was  admitted  upon  the  trial;  fourth,  the 
appellant  did  not  have  a  fair  trial  because  of  threatened  mob  violence  and 
the  presence  during  the  trial  of  persons  whose  demonstrations  of  hostility 
toward  appellant,  together  with  the  applause  given  the  argument  of  the 
county  attorney  by  some  of  them  overawed  the  jury  and  influenced  their 
verdict;  fifth,  because  ot  the  inability  of  appellant  to  procure  the  aflSdavlta 
of  persons  not  of  kin  to,  or  counsel  for,  him  In  order  to  obtain  a  change  of 
venue  to  another  county. 

We  think  the  first  ground  urged  for  a  reversal  is  wholly  untenable.  This 
court  has  time  and  again  declared  that  it  will  not,  in  the  absence  of  errors- 
of  law  occurring  at  the  trial,  disturb  the  verdict  of  a  jury  if  there  was  any 
evidence  to  support  it,  and  after  a  full  reviev?  of  the  evidence  in  this  case 
we  are  not  prepared  to  say  that  it  was  not  sufficient  to  warrant  the  verdict. 

It  is,  however,  contended  by  counsel  for  appellant  that  there  was  evi- 
dence that  conduced  to  prove  that  one  White  is  the  guilty  party.  It  appears^ 
from  the  testimony  of  White  and  Chamberlain  that  they  were  at  the  fair 
grounds  together  on  Sunday  afternoon  on  July  Slst.  White  stated  that  be 
on  that  occasion  saw  the  feet  and  legs  of  a  man  lying  In  the  eating  room, 
but  did  not  then  learn  that  It  was  a  dead  body.  It  is  probable  that  in  his 
intoxicated  condition  he  was  at  the  time  unable  to  understand  whether  the 
body  was  that  of  a  live  or  dead  person.  But  at  any  ra^te,  on  the  afternoon 
of  the  following  day,  about  six  and  a  half  o*bI6ck,  he  and  Chamberlain  were 
again  near  the  fair  grounds,  and  he  then  told  the  latter  that  there  was  a 
dead  negro  in  the  grounds,  and  when  Chamberlain  Insisted  upon  going  to- 
see  the  body.  White  tried  to  dissuade  him  from  doing  so,  but  falling  In  this, 
went  with  him  to  view  it;  they  saw  it  and  thought  it  was  a  negro,  which 
was  a  natural  mlstkike,  as  Coomes  had  been  dead  about  twenty -four  hours* 
and  owing  to  the  mangled  condition  of  the  head  and  face,  and  the  deoom* 
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position  restiltlng  from  the  warm  weather,  the  complexion  had  doubtleai 
tshanged  to  a  darker  hue.    Upon  leaving  the  fair  grounds  they  notified 
others  of  the  presence  of  the  body  there,  and  it  was  thereupon  taken  in 
charge  by  the  authorities.    The  oonduot  of  White,  and  his  disinclination  to 
have  Chamberlain  see  the  body,  or  tell  others  about  it,  which « doubtless 
arose  out  of  his  fear  that  suspicion  would  fall  upon  him,  rather  than  from 
-a  feeling  of  guilt,  had  the  effect  to  cause  his  arrest,  and  but  for  the  subse* 
-quent  development  of  the  facts  connecting  appellant  with  the  crime  the 
suspicion  against  him  might  have  ripened  into  a  belief  upon  the  part  of  the 
public  authorities  of  his  guilt;  but  the  evidence  upon  which  the  jury  found 
•appellant  guilty   was  evidently  insulBcient,  in  their  opinion,  to  fasten  guilt 
\ipon  White,  and  we  have  no  cause  to  dissent  from  that  conclusion,  even  if 
we  had  the  right  to  do  so.    It  is  also  insisted  for  appellant  that  the  body 
tound  in  the  fair  grounds  was  not  identified  as  that  of  Coomes.    This  also 
was  a  question  to  be  determined  by  the  jury,  and  that  there  was  evidence  to 
Justify  their  findiug  the  following  facts  will  show:   Beyond  doubt  Coomes 
was  seen  by  several  persons  at  and  on  the  way  to  Monarch's  saloon  with 
appellant  on  the  afternoon  that  the  person  whose  body  was  found  at  the 
''fair  grounds  was  killed.    He  was  likewise  seen   to   leave  the  saloon  with 
him,  and  no  doubt  exists  from  the  evidence  that  Coomes  was  carried  by 
appellant  to  the  house  of  Mary  Patters  )n,    or  that   tbey  left   the   house 
together  and   appellant  testified   that  he  went  with  Coomes  into  the  fair 
grounds,  and   left  him   there  that  afternoon;  furthermore,  Coomes  has  not 
'been  seen  alive  by  his  family  or  acquaintances   since  he  was  with  appellant 
on  July  8l8t,  nor  has  any  information  teen  received   by  any  one  that  he  is 
living.    Though   the  face  of  the  corpse  found  at  the  fair  grounds  was  dis- 
figured by  wounds  and  somewhat  discolored  by  decomposition,  Brown,  the 
-oousin  of  Coomes,   and  others  who  saw  the   body  gave  it  as  their  opinion 
that  it  was  that  of  Coomes. 

The  wife  of  Coomes  at  the  trial  positively  identified  some  of  the  clothes 
that  were  takeq  from  the  dead  body  as  those  worn  by  her  husband  when  he 
left  home.  Charges  Brown  Identified  the  clothes,  except  the  white  shirt,  as 
those  worn  by  doomes,  but  said  he  had  on  a  red  shirt  when  he  saw  him  last, 
■^ary  Patterson  saV^  the  clothes  at  the  undertaker's,  and  identified  them  ai 
those  of  Coomes,  and  in  addition-  testified  that  Coomes  had  on  a  white  shirt 
*when  at  her  house.  It  is  quite  probable,  and  must  have  been  true,  that 
'Coomes  changed  his  shirt  before  he  left  Brown's,  or  thereafter,  and  before 
he  went  to  the  house  of  Mary  Patterson.  Such  a  change  would  have  been 
natural  and  customary. 

Milt  Rollins  testified  that  the  body  looked  like  that  of  the  man  who  had 
teen  introduced  to  him  as  Coomes. 

When  Coomes  left  Mary  Patterson's  Sunday  afternoon  he  bad  a  bottle  of 
'Whisky  and  more  than  %'ZO  in  money.  A  bottle  of  whisky  was  found  with 
the  body  at  the  fair  grounds,  but  no  money.  Appellant  exhibited  to  Allison 
-Jones  Sunday  evening  after  leaving  the  fair  grounds,  and  also  to  the  news- 
boy on  the  train  that  night,  a  quantity  of  money  that  apparently  equalled 
In  amount  what  Coomes  had  when  he  was  killed.  Finally  the  confession 
f>t  appellant  made  to  Horton  that  he  had  killed  Coomes  left  no  doubt  of  the 
■Identity  of  the  deceased. 
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It  is.  howeTer,  further  Insisted  for  appellant  that  the  oonrt  erred  in  ad- 
inittlng  proof  of  the  confession  to  Horton,  because  it  was  made  during  th» 
appellant's  confinement  in  jail,  and  was  superinduced  by  fear  and  oertata 
Improper  assurances  from  the  officers  of  the  law  on  the  previous  night» 
while  he  was  in  their  custody  and  on  the  way  to  Henderson  to  aToid  th» 
vengeance  of  a  mob  at  Owensboro.  It  appears  from  the  evidence  that  som^ 
of  the  oflBcers  of  Daviess  county  met  at  Hawesville  the  train  upon  which, 
appellant  was  carried  from  Louisville  to  Owensboro,  and  that  after  tidliDg 
appellant  that  there  was  danger  of  his  being  mobbed  at  Owensboro,  they 
advised  him  to  confess  his  guilt,  if  guilty,  in  which  event  the  examining 
trial  could  be  held  upon  their  arrival  at  Owensboro,  without  taking  hln^ 
from  the  train,  and  he  could  then  be  carried  on  to  Henderson  on  the  cars, 
and  there  confined  in  Jail  to  await  final  trial  in  the  circuit  court;  thai 
pursuant  to  this  advice  appellant  did  confess  his  guilt,  and  waiving  a» 
examination  before  the  county  Judge  on  the  train,  was  held  without  ball  by 
that  Judicial  officer  to  answer  the  charge  of  murder,  and  carried  on  to  Hen- 
derson and  there  lodged  in  Jail.  The  confession  made  to  tha  ofllcers  was. 
properly  excluded  by  the  circuit  court  from  the  consideration  of  the  jury  aa 
it  was  improperly  obtained  from  the  appellant,  but  we  do  not  for  that  rea- 
•on  think  the  confession  made  by  appellant  to  Horton  incompetent.  It  waa 
made  on  the  day  after  appellant's  arrival  in  Henderson,  and  at  a  distance 
of  thirty  miles  from  Owensboro.  Horton  was  not  an  officer,  and  did  not 
have  the  appearance  of  one,  and  the  appellant  testified  upon  the  trial  that 
he  thought  himself  safe  in  the  Henderson  jail.  None  of  the  offlcen. 
to  whom  he  had  made  the  confession  on  the  previous  night,  nor  other- 
officer,  was  then  present.  The  supposed  or  real  danger  through  which  be 
passed  the  night  before  was  over,  and  after  hours  of  reflection  he  again  con- 
fessed his  guilt  under  circumstances  that  left  him  free  to  ac^  wishout  Isar 
or  restraint.    There  was,  therefore,  no  error  in  its  admlEsioo  by  the  court 

In  Boberson's  Criminal  Procedure,  volume  8,  section  957,  it  is  said:  "Al- 
though an  original  confession  may  have  been  obtained  by  Iq^gproper  mean«» 
yet  subsequent  confessions  of  the  same  or  like  facts  may  be  admitted  if  the 
court  believe  from  the  length  of  time  intervening,  or  from  proper  warning 
of  the  consequences,  of  confession,  or  from  other  clrcumstanoes,  that  the 
delusion,  hopes  or  fears,  under  the  influence  of  which  the  original  confes- 
sion was  made,  were  entirely  dispelled. "  (Bishop's  Criminal  Procednie* 
section  18S9;  Laughlin  v.  Commonwealth.  18  Ky.  Law  Bep.,  640;  Whitney 
V.  Commonwealth,  24  Ey.  Law  Rep.,  2524;  Dugan  v.  Commonwealth,  IQft 
Ey.,  341;  Portwood  v.  Commonwealth,  20  Ey.  Law  Rep.,  680.) 

It  is  also  contended  by  coimsel  for  appellant  tha(  the  confession  made  by  ap- 
pellant to  Hoiton  ought  to  have  been  excluded  because  the  latter  in  answerto- 
a  question  upon  cross-examination  said  that  he  could  not  state  everything  thai 
was  said  by  appellant  at  the  time  of  making  the  confession.  This  answer 
of  the  witness  did  not  indicate  that  he  failed  to  remember  or  state  the  sub- 
stance of  what  was  said  by  appellant.  Upon  the  contrary,  the  witness  had 
pievlonsly  been  questioned  by  the  Commonwealth's  attorney  upon  the  direct 
examination  in  a  manner  that  required  a  full  disclosure  from  him  of  all 
that  was  said  by  appellant,  and  the  answer  of  the  witness  as  to  what  was 
said  by  him  w^s  so  full  and  complete  that  it  left  no  doubt  of  its  being  the 


GBEEN  V.  COMMONWEALTH.  1227 

substance  of  all  that  appellant  said  in  the  coDTersation,  for  it  explained 
wheie  the  crime  was  oommitted,  the  instrument  used,  the  manner  of  its 
use,  the  taking  of  the  money  of  the  murdered  man  by  appellant  and  the 
subsequent  flight  of  the  latter.  In  other  words,  the  answers  of  the  witness 
to  the  questions  of  the  Commonwealth's  attorney  gave  the  details  of  the 
crime  and  obviously  left  nothing  of  further  consequence  to  tell,  thereforCr. 
it  was  necessarily  the  substance  of  what  was  said  to  the  witness  by  appel- 
lant. While  the  appellant  had  the  right  to  have  the  witness  tell  the  whole 
of  what  was  said  by  him  at  the  time  of  making  the  confession,  nevertheless- 
what  the  witness  told  was  competent  if  it  contained  the  substance  of  the 
oonversatioM.     (Boberson's  Criminal  Procedure,  volume  S,  pages  1067-1068.  > 

In  the  oases  cited  by  counsel  for  appellant  (Berry  v.  Commonwealth,  lO* 
Bush,  16,  and  MuUins  v.  Commonwealth,  8  Ey.  Law  Bep.,  686)  it  will  be 
found  that  the  witnesses  by  whom  proof  of  confessions  of  the  accused  was 
attempted  to  be  made  wore  confessedly  unable  to  give  the  substance  of 
what  was  said,  hence  their  testimony  was  properly  held  to  be  incompetent. 

As  to  the  complaint  of  threatened  mob  violence  during  the  trial,  we  think 
It  sufficient  to  say  that  as  the  matter  was  brought  to  the  attention  of  the 
court  for  the  first  time  on  the  motion  for  a  new  trial,  this  court  is  not 
allowed  to  take  cognizance  of  it.  (Section  £81,  Criminal  Code  )  However 
no  threatened  violence  from  a  mob,  or  even  disorderly  conduct  on  the  part 
of  those  attending  the  trial,  appears  from  the  till  of  exceptions,  except 
some  slight  applause  from  a  few  of  the  audience  at  certain  .humorous  state- 
ments of  the  county  attorney  in  argument  to  the  jury,  and  similar  mani- 
festation upon  the  return  and  after  the  reading  of  the  verdict  of  the  Jury. 
In  both  instances  the  applause  was  instantly  stopped  and  rebuked  by  the 
court  and  its  officers,  with  threats  of  punishment  if  repeated.  We  do  not 
think  these  manifestations  were  prejudicial  to  the  appellont,  though  highly 
improper.  The  first  was  not  hostile,  and  if  the  last  can  be  so  regarded,  it 
could  not  have  influenced  the  JU17,  as  it  was  after  the  return  of  their  verdict. 

As  to  the  complaint  of  appellant  that  he  was  compelled  to  submit  to  trial 
in  Daviess  county,  we  can  only  say  that  the  trial  court  was  not  to  blame 
for  his  failure  to  obtain  a  change  of  venue.  Appellant  made  no  application 
for  such  a  change,  and  without  such  application  by  petition,  accompanied 
by  the  necessary  affidavits  required  by  the  statute,  the  court  was  powerless 
to  give  him  a  trial  in  a  county  other  than  Daviess. 

We  do  not  think  the  instructions  are  open  to  the  criticism  made  by  appel- 
lant's counsel.  They  present  all  the  law  applicable  to  the  facts  of  the  case. 
Those  in  regard  to  murder  and  voluntary  manslaughter  being  expressed  in 
the  usual  terms,  are  unobjectionable.  The  court  also  gave  an  instruction 
allowing  the  appellant  the  benefit  of  the  law  of  self-defense,  and  as  there 
was  nc  eyewitness  to  the  act  of  the  killing  except  the  slayer,  it  was  proper 
for  the  court  to  give  the  instruction  upon  voluntary  manslaughter  and  self- 
defense.  We  also  find  in  the  instructions,  separately  and  as  a  whole,  the 
usual  admonition  to  the  jury  to  allow  appellant  the^beneflt  of  every  reason- 
able doubt  in  the  matter  of  determining  his  guilt  or  innocence,  or  if  they 
found  him  guilty,  in  determining  the  degree  thereof.  We  do  not  think  the 
Instruction  as  to  involuntary  manslaughter  was  proper,  as  there  was  no  evi- 
dence upon  which  to  base  it.    It  was  not,  however,  prejudicial  to  appellant. 
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as  It  gave  the  jury  an  opportunity  to  find  faim  guilty  of  a  leaser  offense  than 
was  oommensurate  with  his  guilt,  if  he  killed  the  deceased,  the  punishment 
for  which  was  only  fine  and  imprisonment  In  jail,  or  both.  In  the  discretion 
of  the  jury. 

We  are  also  unable  to  see  that  it  is  assumed  by  the  instructions  that  the 
l>ody  found  in  the  fair  grounds  was  that  of  James  Goomes.  Upon  the  con- 
trary, they  submit  to  the  decision  of  the  jury  the  question  of  whether  or 
oot  the  body  was  that  of  Coomes. 

Counsel  for  appellant  object  to  instructions  9  and  10,  and  insist  that  they 
were  prejudicial  to  appellant.  That  they  were  unnecessary  and  even  im- 
proper may  be  conceded,  but  they  could  not  have  been  hurtful  to  appellant. 
No.  0  excluded  from  the  consideration  of  the  jury  any  and  all  oonfeesions  or 
admissions  of  guilt  made  by  appellant  on  the  cars  and  before  be  was  placed 
in  the  Henderson  jail.  The  question  as  to  whether  such  confessions  should  be 
admitted  as  evidence  is  one  of  law,  and  must  be  decided  by  the  court.  Id 
this  case  it  was  decided  by  the  court  upon  the  evidence  and  out  of  the  hear. 
Ing  of  the  jury,  and  the  decision  being  adverse  to  the  admissibility  of  the 
confession  made  by  appellant  before  reaching  Henderson,  there  the  matter 
should  have  been  allowed  to  rest.  But  in  telling  the  jury,  as  was  done  in  in- 
struction No.  9,  that  the  confessions  in  question  were  incompetent  and 
should  not  be  considered  by  them,  the  trial  judge  was  evidently  actuated  by 
the  belief,  or  fear,  that  some  part  of  the  excluded  confession  had  reached  the 
ears  of  the  jury  in  the  progress  of  the  trial,  and  for  that  reason  he  took  the 
precaution  to  inform  them  that  it  was  to  be  wholly  disregarded  by  them, 
and  in  this  view  of  the  matter  the  instruction  was  a  safeguard  to  the 
rights  oC  appellant. 

By  instruction  No.  10  the  jury  were  in  substance  advised  that  any  confes- 
-slon  or  admissions  that  may  have  been  made  by  appellant  nlxtut  the  killing 
of  Coomes,  other  than  those  excluded  by  instruction  No.  9,  might  be  consid- 
ered by  them  in  arriving  at  a  verdict  unless  they  were  made  **under  fear  of 
punishment,  offer  or  hope  of  reward,  promise  of  immunity,  threat,  promise 
or  inducement,"  in  which  event  they  should  not  be  considered  at  all.  The 
only  confession  that  could  have  been  considered  by  the  jury  under  this  in- 
struction was  the  one  made  by  appellant  to  Horton  in  the  Henderson  jail, 
and  notwithstanding  its  competency  and  the  decision  of  the  court  to  that 
effct,  the  jury  were  also  given  by  the  instruction  the  right  to  pass  upon  Its 
competency  and  the  opportunity  to  reject  it  to  the  prejudice  of  the  Common- 
wealth.   Manifestly  the  appellant  has  no  cause  to  complain  of  instruction  IQ. 

The  final  contention  of  appellant  is  that  the  court  should  have  instructed 
the  jury  that  his  (appellant's)  confession  of  guilt  made  to  Horton,  if  any 
such  was  made,  did  not  warrant  his  conviction  in  the  absence  of  other  proof 
that  the  crime  was  committed.  This  contention  is  bottomed  upon  section 
240,  Criminal  Code,  which  provides:  "A  confession  of  the  defendant,  unless 
made  In  open  court,  will  not  warrant  a  conviction  unless  accompanied  with 
other  proof  that  such  an  offense  was  committed." 

In  Roberson's  Criminal  Procedure,  volume  2,  section  968,  it  is  said:  *  ^  * 
"Where  a  confession  ifiade  out  of  court  is  accompanied  with  other  proof  that 
such  an  offense  has  been  committed,  that  is,  with  proof  of  the  corpus  delioti- 
it  will  warrant  a  conviction.    It  is  not  necessary  that  the  corroborative  testi* 
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inosy  should  tend  to  oonneotthe  aconeedwith  the  commiBslon  of  the  offense. 
"*  *  •  Where  it  Is  doubtful  whether,  in  faot,  a  orlme  has  been  corns litted, 
the  jury  should  be  told  that  an  alleged  confession  will  not  warrant  a  convic- 
tion unlesif^ocompaniod  with  other  proof  that  such  a  crime  has  been  com- 
mitted. But  when,  independent  of  the  confessions  or  admissions  of  the  de- 
fendant, there  is  evidence  proving  the  corpus  delicti  beyond  a  reasonable 
doubt,  it  is  unnecessary  to  give  an  instruction  concerning  the  weight  to  be 
«iven  confessions."  (Patterson  v.  Commonwealth,  86  Ey.,  813;  Wlgginton  J^ 
y.  Commonwealth,  92  Ky. ,  282. ) 

In  Dugan  v.  Commonwealth,  102  Ky.,  241,  the  foregoing  principle  an. 
nounced  by  Boberson  is  approved,  and  the  case  of  Cunningham  v.  Common- 
wealth, 9  Bush,  149,  relied  on  by  appellant  in  support  of  his  contention,  is 
-expressly  overruled.  In  the  case  at  bar  the  corpus  delicti  (i.  e.,  the  fact 
that  the  particular  crime  alleged  has  actually  been  committed)  was  saffl- 
^iently  proved  independent  of  the  confession  of  guilt  made  by  the  appellant 
out  of  court,  therefore,  it  was  unnecessary  to  give  the  instruction  asked  by 
him. 

A  careful  consideration  of  the  record  convinces  us  that  the  appellant  was 
^iven  a  fair  trial  in  the  court  below,  and  while  the  penalty  imposed  by  the 
Jury  is  the  severest  known  to  the  law,  we  have  been  unable  to  find  any  legal 
cause  for  interfering  with  its  infliction. 

Wherefore,  the  judgment  is  uflirmed. 

Whole  court  sitting. 


SMITH,  ALIAS  WILLIAMS  v.  COMMONWEALTH. 

(Filed  December  13,  1904  ) 

1.  Rape— Physical  force — Fear— Under  Kentucky  Statutes,  section  1154, 
and  recent  decisions  of  this  court,  physical  force  applied  to  the  person  of  the 
female  is  not  necessary  to  constitute  the  crime  of  rape;  threats  of  violence 
or  injury  constitute  force  in  the  meaning  of  the  law. 

2.  Corroboration— Where  the  fact  of  intercourse  is  admitted  by  accused; 
the  further  evidence  that  he  at  once  left  the  neighborhood  of  his  residence 
for  three  weeks;  that  the  prosecutrix  was  in  distress  the  next  morning  and 
then  complained  of  the  outrage  nnd  at  once  sent  the  police  on  his  track,  and 
the  appearance  of  the  grass  where  accused  concealed  himself  awaiting  the 
•departure  of  her  visitor,  afford  corroboration  of  her  story. 

3.  Leading  questions— In  a  prosecution  for  rape,  where  from  the  embar- 
rassment and  reluctance  of  the  prosecutrix  to  state  the  facts,  the  indecent 
•character  of  the  transaction,  the  age  and  inexperience  of  the  witness,  the 
fact  the  some  leading  questions  were  asked  her  by  counsel  and  by  the  court 
In  getting  the  facts  of  the  outrage,  was  not  improper. 

4.  Errors  not  in  bill  of  exceptions — Complaint  of  alleged  improper  remarks 
made  by  the  court  to  the  jury  in  their  deliberations  in  attempting  to  im- 
press on  them  the  importance  of  a  verdict,  not  being  shown  by  the  bill  of 
exceptions  to  have  been  excepted  to  at  the  time  they  were  made,  and  com- 
plained of  for  the  first  time  on  the  motion  for  a  new  trial,  we  are  not  at 
liberty  to  consider. 

A.  L.  Trail  for  appellant. 

^.  B.  Hays  and  Loraine  Mix  for  appellee. 
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Appeal  from  JeffenoD  Circuit  Court,  Criminal  Division. 
Opinion  of  the  oourt  by  Judffe  Settle.  0 

Upon  a  second  trial  in  the  Jefferson  Circuit  Court,  Criminal  Division, 
under  an  indictment  charging  him  with  the  crime  of  rape  uinn  Annie 
Sohemble,  '*a  female  over  and  above  twelve  years  of  age,"  the  appellant, 
Henry  Smith,  alias  Henry  Williams,  a  negro,  was  by  verdict  of  the  jury 
found  guilty  and  his  punishment  fixed  at  confinement  in  the  penitentiary 
for  ten  years. 

Upon  the  previous  trial  he  was  also  convicted,  but  his  punishment  was  then 
fixed  by  the  jury  at  death.  He  was,  however,  relieved  of  that  judgment  and 
of  the  death  penalty  thereby  imposed  by  a  new  trial  granted  him  by  the 
lower  oourt;  but  his  motion  for  a  new  trial,  which  was  made  following  bis 
last  conviction,  was  overruled.  The  girl  upon  whom  the  alleged  rape  was 
committed  was  seventeen  years  of  age  at  the  time  of  Its  occurrence.  She  is 
a  white  girl,  and  then  living  at  the  home  of  C.  S.  Wymond,  in  the  city  of 
Louisville,  where  she  was  employed  as  a  house  servant.  According  to  her 
testimony  the  crime  charged  against  tho  appellant  was  committed  under 
the  following  circumstances:  She  and  a  young  man  by  the  name  of  Ter- 
hune,  who  had  escorted  her  home,  sat  from  7  :dO  to  9  o'clock  in  the  evening 
upon  the  steps  of  the  rear  entrance  to  the  Wymond  residence  engaged  In  con- 
versation. At  or  about  9  o'clock  Terhune  left,  after  which  the  girl  remained 
upon  the  steps  long  enough  to  unlace  one  or  both  of  her  shoes  preparatory 
to  going  into  the  house  and  retiring  for  the  night.  Then  arising  she  was 
about  to  insert  the  house  key  in  her  possession  in  the  look  of  the  door  whc»n 
the  appellant  jumped  up  beside  the  fence,  only  a  few  feet  away,  and  pointing 
a  pistol  at  her  said :  *' You  open  that  door  and  I  will  kill  you.  '*  She  did  not 
open  the  door,  but  instead,  at  a  further  order  from  appellanc.  enforeed  by 
the  continued  pointing  of  the  pistol  at  her,  went  to  where  he  was  standing, 
and  when  she  got  in  reach  of  him  he  grabbed  her  by  the  hand  and  pulled 
her  to  the  fence,  which  was  abont  five  feet  high  (reaching  her  chin),  and  held 
the  pistol  to  her  cheek,  saying  If  she  ran  or  hollered  he  would  shoot  her. 
Continuing  to  hold  her  hand  he  jumi)ed  over  the  fence  and  asked  what  bud- 
ness  she  had  out  that  time  of  night,  and  said  that  he  had  been  watohing  her 
all  along.  He  then  shoved  her  against  the  house,  threw  her  down  and  had 
intercourse  with  h(>r,  all  the  time  holding  a  hand  over  her  mouth  to  prevent 
her  from  making  an  outcry,  which  she  said  she  attempted  to  do.  After  ap- 
pellant had  accomplished  his  purpose,  and  before  leaving,  he  offered  the 
girl  $10  to  leave  the  city  the  next  day.  After  nppellant  left  the  girl  went 
into  the  house  and  to  bed,  without  telling  any  one  that  night  of  what  had 
occurred. 

Early  the  following  morning,  according  to  the  testimony  of  Wymond» 
Annie  Schemble  whs  weeping  In  his  presence,  and  upon  asking  the  cauaa  of 
her  tears,  she  informed  him  of  the  outrage  that  had  been  committed  upon 
her  the  night  before  by  appellant,  and  then  sent  for  her  mother,  to  whom  she 
aleo  communicated  the  entire  transaction.  Wymond  then  examined  the 
ground  where  the  girl  said  appellant  arose  beside  the  fence  in  the  adjoining 
yard,  and  found  the  grass  mashed  down  as  if  some  one  had  lain  upon  it.  No 
sign  was  visible  where  she  eald  he  forced  her  to  the  ground,  as  there  was  a 
brick  pavement  at  that  place. 
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The  appellant  was  employed  some  time  as  coaohmaD  by  the  family  llTiofr 
on  the  lot  adjolDlDg  that  of  Wymond,  but  quit  work  and  left  the  place  on 
the  day  of  the  assault  upon  the  glil,  or  early  the  day  following,  and  his 
whereabouts  were  not  asoertained  by  the  police  officer  in  search  of  him  for 
the  outrage  committed  upon  Annie  Schemble  until  three  weeks  had  elapsed. 
He  was  then  found  in  a  restaurant  on  Jefferson  street  in  the  employment  of 
one  Hess.  Upon  finding  appellant  the  ofBcer,  McAuliffe,  asked  him  if  hi» 
name  was  not  Henry  Williams.  He  said  it  was  not,  but  that  his  name  was 
Smith.  In  reply  to  other  questions  from  the  officer  appellant  denied  that  he* 
bad  ever  worked  in  the  neighborhood  of  Wymond,  or  that  he  knew  anybody 
there,  and  further  declared  that  he  knew  nothing  about  the  Schemble  girl. 

The  foregoing  evidence  presents  in  the  main  the  facts  upon  which  the  con- 
Tiction  of  appellant  was  secured.  If  she  is  to  be  believed,  there  was  in  the 
facte  testified  to  by  her  sufficient  evidence  to  warrant  the  belief  upon  th» 
imrt  of  the  jury  that  she  was  subjected  to  force  and  violence  by  appellant, 
and  through  fear  and  duress  yielded  to  his  assault,  and  was  thereby  com- 
Iielled  to  have  sexual  intercourse  with  him.  Upon  the  other  hand,  appellant, 
testified  that  he  did  have  Intercourses  with  her  upon  the  occasion  complained 
of,  and  upon  divers  other  and  previous  occasions,  but  that  in  each  instance 
it  was  with  her  consent  and  most  generally  for  hire.  Indeed,  if  be  told  the- 
truth,  it  is  apparent  that  the  girl  is  hardly  less  depraved  than  he.  He  also, 
proved  by  one  Harris  that  he  had  seen  appellant  and  Annie  Schemble  in  fre- 
quent conversations,  and  that  he  had  seen  her  go  to  the  room  over  the  stable* 
where  appellant  slept.  Other  witnesses,  some  of  whom  were  apparently  rep- 
utable and  others,  doubtless,  not  so,  testified  that  the  reputation  of  Annie- 
Schemble  for  truth  and  virtue  was  bad. 

It  was,  however,  the  province  of  the  jury-to -weigh  the  evidence  and  pass, 
upon  the  credibility  of  the  witnesses,  and  they  had  the  right  to  accept  the- 
testimony  of  the  girl  as  true  and  reject  that  of  the  witnesses  introduced  ii^ 
behalf  of  appellant,  and  that  they  did  accept  her  version  of  the  matter  and 
believe  him  guilty  is  shown  by  the  verdict  returned.  As  there  was  some* 
evidence  conducing  to  show  the  appellant's  guilt,  this  court  will  not  un- 
dertake to  say  that  the  verdict  was  unauthorized.  Obviously  the  punish- 
ment inflicted  is  the  mildest  known  to  the  law,  and  less  than  the  appellant^ 
if  guilty,  could  have  hoped  to  receive. 

The  court  gave  but  two  instructions.  They  presented  all  the  law  of  the- 
ease,  expressed  with  brevity  and  clearness,  that  left  no  doubt  of  their  mean- 
ing. The  instructions  asked  by  appellant  were  properly  refused  by  the  court. 
They  do  not  present  the  law  of  the  crime  of  rape  as  it  is  understood  and  held 
in  this  State,  but  are  based  upon  the  decisions  of  the  courts  of  last  resort  of 
other  States,  which  still  adhere  to  the  rigid  rules  of  the  common  law.  Under 
oar  statute  (section  1164,  Kentucky  Statutes)  and  the  recent  deciFions  of 
this  court  physical  force  applied  to  the  preson  of  the  female  is  not  necessary 
to  constitute  the  crime  of  rape.  If  the  prosecutrix  is  made  to  yield  through 
fear  caused  by  threats  of  violence  or  injury,  such  means  will  constitute  force 
within  the  meaning  of  the  law.  (Clymer  v.  Commonwealth,  23  Ky.  Law 
Bep.,  1041;  Brown  v.  Commonwealth,  102  Ky.,  227.) 

While  numerous  errors  were  assigned  by  counsel  for  appellant,on]y  two  or^ 
three  of  them  are  relied  on  in  argument.    Their  chief  contention  is  that  Ih 
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"verdtot  of  the  jury  Is  not  supported  by  the  evidence  we  have  already  dipsosed 
of,  but  the  farther  polot  made  In  conneotion  therewith  by  oouDsel  for  appel- 
lant, that  the  testimony  of  the  prosecntriz  lacks  corroboration,  is  not,  in  our 
'Opinion,  sustained  by  the  evidence.  The  fact  that  appellant  had  Interconrte 
with  her  Is  admitted  by  him ;  the  further  facte  that  he  at  once  left  the  neigh- 
borhood and  his  then  residence  and  kept  out  of  the  hands  of  the  officerg  of 
the  law  for  three  weeks;  that  she  was  in  distress  early  the  following  day, 
«nd  then  complained  of  the  outrage  upon  her  and  at  once  set  the  police  upon 
bis  track,  and  the  evidence  furnished  by  the  appearance  of  the  grass  where 
be  concealed  himself  by  the  fence  awaiting  the  departure  of  her  visitor  that 
he  might  accomplish  his  purpose,  manifestly  afforded  some  corroboration  of 
her  story,  and  were  doubtless  given  some  weight  by  the  jury. 

Another  alleged  error  complained  of  is  that  the  assistant  Commonwealth's 
attorney  was  permitted  to  ask  some  leading  questions  of  the  pro8eoutriz,and 
was  aided  by  questions  put  by  the  court.  It  is  true  that  some  leading  ques- 
tions  were  asked  the  prosecutrix  by  counsel  and  the  court,  but  they  were 
made  necessary  by  the  evident  embarrassment  and  consequent  reluctance 
^f  the  witness  to  relate  the  fates.  The  indecent  character  of  the  transactico, 
about  which  she  was  required  to  testify  in  the  presence  of  the  jury  and  sur- 
rounding audience  of  curious  people,  was  well  calculated  to  confuse  a  young 
and  inexperienced  girl.  Under  the  circumstances  we  think  the  course  pur- 
sued by  the  court  and  counsel  in  getting  from  the  prosecutrix  the  facts  of 
the  outrage  complained  of  was  not  Improper.  Yet  another  complaint  made 
by  appellant  is  that  the  trial  judge  made  certain  alleged  improper  remarks 
to  the  jurj  during  their  deliberations  in  attempting  to  impress  upon  them 
the  Importance  of  leaohing  a  verdict.  It  Is  not  shown  by  the  bill  of  excep- 
tions that  the  alleged  improper  remarks  of  the  judge  were  excepted  to  at  the 
time  they  were  made,  and  as  this  error,  if  any,  was  complained  of  for  the 
first  time  on  the  motion  and  in  the  grounds  for  a  new  trial,  we  are  not  at 
liberty  to  consider  it. 

Finding  the  record  free  of  reversible  error  the  judgment  Is  affirmed. 


FI^ETCHER  V.  SANDUSKY.  &c. 

(Filed  December  13,  1904— Not  to  be  reported.) 

Contracts— Liens— Where  a  contractor  sought  to  enforce  his  lien  for  an  un- 
paid balance  for  building  a  hotel  (20  per  cent,  of  the  contract  price  not  hav- 
ing been  paid),  and  It  was  shown  by  the  defense  that  the  material  was  in- 
ferior tu  that  specified  In  the  contract;  that  the  roof  leaked  badly;  that 
infeilor  shingles  were  used,  and  the  floors  were  not  joined  as  the  oontract 
provided  they  should  be,  and  other  defects  appearing,  the  action  of  the  lower 
court  in  dismissing  the  petition  was  proper. 

J.  S    Wortham  for  appellant. 

R.  Y.  Thomas,  Jr.,  for  appellees. 

Appeal  from  Muhlenburg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

In  the  year  1900  the  appellant  entered  into  a  contract  with  appellees  by 
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which  he  agreed  to  furnish  the  materia]  and  erect  for  them  a  hotel  in  Cen- 
tral City,  Ky.,  at  the  price  of  16,600.  He  agreed  to  furnish  the  character  of 
material  and  perform  the  labor  as  set  forth  in  plans  and  specifications  pre- 
pared by  an  architect,  and  agreed  to  finish  the  building  by  a  certain  day. 
The  appellees  agreed  to  i>ay  80  per  cent,  of  the  contract  price  as  the  labor 
was  performed,  estimated  at  the  end  of  each  week,  and  were  to  pay  the  bal- 
ance when  the  building  was  completed  as  per  plans  and  speoiflcatione.. 

When  the  building  was  completed  appellant  olaime  that  appellees  were  in^ 
debted  to  him  on  the  contract  price  a  balance  of  about  $1,100^  and  for  extra 
work  and  material  not  included  in  the  specifications  something  over  ihOO. 
Appellees  refused  to  pay  same,  and  he  filed  a  statement  of  his  claim  in  the 
county  clerk's  otBce  and  took  the  steps  necessary  to  create  a  lien  upon  the 
property  for  the  sums  claimed,  and  he  brought  this  action  to  enforce  the 
lien.    The  defendants  answered,  denying  the  claim  for  extra  work  and  mate^ 
rial,  bur  admitted  that  they  had  not  paid  him  the  contract  pi  ice  by  the  sum  * 
named  In  the  petition,  but  alleged  that  appellant  had  not  complied  with  his 
contract;  that  he  had  furnished  and  used  inferior  material  and  not  such  ma- 
terial as  required  by  the  contract  in  the  erection  of  the  house,  and  that  the. 
labor  in  the  erection  thereof  was  performed  in  an  unskillful  and  not  in  a 
workmanlike  manner,  and  that  they  were  damaged  by  reason  thereof  in  the 
sum  of  $1^.500,  and  that  they  did  not  owe  appellant  anything,  but,  on  the  con- 
trary, he  was  indebted  to  them. 

The  issues  were  completed  and  the  depositions  of  many  witnesses  wera 
taken,  and  on  the  trial  the  court  dismis.sed  appllant's  action  and  appellees' 
counterclaim,  and  adjudged  that  appellant  should  pay  the  costs  of  the  ac-. 
tlon.  It  is  fully  established  by  the  proof  that  appellant  did  not  furnish  the 
character  of  material  and  labor  in  the  erection  of  the  house;  that  it  waa 
much  inferior  to  that  stipulated  in  the  contract,  and  this  applies  Xu  iilmost 
every  piece  of  material  used  therein.  It  was  shown  that  soon  after  i\n*  com- 
pletion of  the  building  it  was  discoyered  that  the  roof  leaked  in  mure  than 
one  hundred  and  fifty  places;  that  instead  of  the  shingles  being  number  one 
cypress  they  were  about  third  grade.  The  floors  were  not  jointed  when  they 
should  have  been  under  the  contract.  The  inside  work  was  varnished  with 
one  coat  instead  of  two;  that  he  used  two  hundred  and  fifty  sacks  of  plaster- 
and  one  hundred  ami  fifty  of  the  sacks  were  spoiled  or  rotted;  that  appel- 
lant's attention  was  called  to  this  fact  by  his  plasterer  soon  after  he  began 
to  put  it  on,  but  notwithstanding  this  appellant  directed  his  workmen  to 
fitill  continue  to  use  it. 

We  feel  that  it  is  unnecessary,  and  without  profit,  to  any  one  to  mention 
In  detail  the  particulars  wherein  appellant  failed  to  comply  with  his  con- 
tract as  shown  by  the  record;  but  it  is  sufficient  to  say  that  appellee's  con- 
tention was  fully  sustained  by  the  proof.  Four  or  more  of  the  witnesses, 
who  were  carpenters  of  twenty  or  thirty  years'  ezperienoe«  who  examined 
the  plans  and  specifications  and  the  building  as  erected,  and  stated  with 
particularity  the  defects  in  the  material  and  workmanship,  and  gave  it  as 
their  opinion  that  the  difierence  in  value  of  the  building  as  erected  and  the 
building  if  it  had  been  erected  in  compliance  with  the  contract  was  $2,600. 
In  view  of  these  facts  we  are  of  the  opinion  that  the  lower  court  did  not. 
err  in  dismissing  appellant's  petition. 
Wherefore,  the  judgment  is  'affirmed.  , 
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KKHR  ▼.  COMMONWEALTH. 

(Filed  Deoembex  18,  1904— Not  to  be  reported.) 

CoDfitltut tonal  law— Void  ordinance — Where  an  ordinance  of  a  munlolo 
pallty  fixed  a  penalty  le8§  than  that  fixed  by  statute  for  the  same  offenie, 
the  ordinance  is  void  pursuant  to  the  provisions  of  section  168  of  the  Con- 
stitution. 

T.  L.  Edelen  and  James  Sparks  for  appellant. 
E.  H.  Johnson  for  appellee. 
Appeal  from  Laurel  Circuit  Court. 
Opinion  of  th%  court  by  Judge  Nunn. 

This  appeal  is  from  a  judgment  of  the  Laurel  Circuit  Court  assening  a 
line  of  t60  against  the  appellant  for  the  violation  of  an  ordinance  of  the  city 
of  London. 

The  case  was  first  tried  in  the  police  court  on  a  warrant  Issued  for  the 
benefit  of  the  town  of  London,  Ky.,  and  by  appeal  It  reached  the  circuit 
court.  The  ordinance  under  which  appellant  was  tried  is  as  follows:  ''That 
it  shall  be  unlawful  for  any  person,  directly  or  indirectly,  to  sell  or  proours 
for  another  any  spirituous,  vinous  or  malt  liquors  within  the  town  of 
London,  Ky.,  except  a  wholesale  dealer,  who  in  good  faith,  and  In  the  usual 
course  of  trade,  sells  in  quantities  of  not  less  than  five  gallons  and  not  to 
be  drunk  on  the  premises,  and  who  has  first  procured  a  license  from  the 
board  of  trustees  of  said  town  so  to  do;  and  that  any  one  so  offending  shall 
be  deemed  guilty  of  a  violation  of  this,  ordinance,  and,  upon  conviction, 
flhall  be  fined  not  lees  than  sixty  nor  more  than  $100  for  each  offense." 

The  only  punishment  provided  by  this  ordinance  i^  a  fine  of  not  less  than 
$60  nor  more  than  $100  for  each  offense.  It  appears  from  the  warrant  that 
this  ordinance  was  adopted  August  18,  IMS.  The  statute  (section  9557b, 
2)  fixes  the  penalty  for  the  same  offense  as  not  leas  than  |50  nor  mora  than 
1100,  or  by  confinement  In  the  county  jail  for  not  less  than  ten  days  nor 
more  than  forty  days,  or  both  so  fined  and  imprisoned  in  the  discretion  of 
the  court  or  Jury. 

It  is  apparent  that  the  ordinance  above  oopled,  and  under  which  appellant 
was  tried,  fixes  the  penalty  less  than  the  penalty  fixed  by  the  statute  for  the 
same  offense,  and  under  the  Constitution  of  the  State  the  ordinaooe  is  void. 
Section  168  of  the  Constitution  provides:  **No  municipal  ordinance  aball  fix 
a  penalty  for  a  violation  thereof  at  less  than  that  imposed  by  statute  for  the 
same  offense.  A  conviction  or  acquittal  under  either  shall  constitute  a  bar 
to  another  prosecution  for  the  same  offense." 

The  appellant  presents  other  reasons  why  this  judgment  should  be  re- 
versed, but  It  is  not  necessary  to  notice  them  as  the  one  referred  to  Is  sufll- 
cient. 

Whereupon  the  judgment  is  reversed,  with  directions  to  the  lower  court  to 
dismiss  the  watrant. 
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DURR  V.  DUBR.  &o. 
(Filed  December  18,  1004— Not  to  be  reported. ) 
Hobt.  C.  SlmmoDB  and  Rank  in  8c  RaDkin  for  appellant. 
Walker  C.  Hall  for  appellee. 
Appeal  from  Kenton  Circuit  Court. 
Judge  Settle  delivered  the  following  response  to  petition  for  re-bearing: 

The  petition  for  rehearing  manifests  no  error  in  the  opinion  and  raises  no 
question  of  law  or  fact  that  was  not  fully  considered  by  this  court,  but  in 
Tiew  of  the  fact  that  the  opinion  is  not  regarded  as  sufficiently  explicit  as 
to  whether  the  appellee,  Mnry  Durr,  Is  to  receive  the  full  sum  of  |15n,  men- 
tioned therein,  or  only  six-sevenths  thereof,  we  now  hold  that  six- sevenths 
of  that  amount  is  the  sum  to  which  she  is  entitled;  and  further,  that  she 
shall  recover  no  costs  expended  on  the  appeal. 

With  this  modiflcation  of  the  opinion  the  petition  for  rehearing  is  over- 
ruled. 


WHITE  V.  LAUREL  LAND  CO. 

(Filed  December  14,  1904— Not  to  be  reported.) 

€trother  &  Hardin  for  appellant. 

Lane  Ss  Harrison  for  appellee. 

Appeal  from  Owsley  Circuit  Court. 

Judge  Paynter  delivered  the  following  response  to  petition  for  rehearing: 

It  necessarily  follows,  if  the  sale  was  regular  in  all  respects,  the  appellant 
bas  no  right  to  redeem  the  land. 


LESZINSKY,  FOR  USE,  &c.  v.  LEGRAND. 

(Filed  December  14,  1904. ) 

Taxation— Sale  of  real  estate  for  taxes— Affidavit  required— Under  Ken- 
tucky Statutes,  section  4151,  as  amended  May  12,  1897,  providing  that  "no 
levy  or  sale  of  real  estate  (for  taxes)  shall  be  valid  *  *  *  until  the  sheriff 
shall  have  made  affidavit  in  writing,  and  filed  the  same  with  the  clerk  of  the 
county  court  of  the  county  in  which  such  lands  are  situated,  showing  that 
the  persons  from  whom  such  tatxes  are  due,  and  whose  real  estate  is  to  be 
aold,  have  no  personal  estate  out  of  which  said  taxes  can  be  made,*'  a  sale 
made  by  a  sheriff  of  real  estate  without  having  filed  such  affidavit  Is  invalid, 
although  the  levy  was  made  before  the  act  took  effect  requiring  such  affida- 
vit to  be  made. 

Claude  Mercer  and  N.  McC.  Mercer  for  appellants. 

Morris  Eskridge  for  appellee. 

Appeal  from  Breckinridge  Circuij  Court. 

Opinion  of  .the  court  by  Judge  Paynter. 
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This  case  InTolves  the  question  as  to  the  validity  of  a  tax  sale  of  the  proi>- 
erty  in  controversy.  It  was  owned  by  Charles  Dabelstein  and  J.  G.  Leazin* 
sky.  Leszinsky  had  by  parol  contract  sold  his  interest  in  it  to  Dabelstein. 
Thus  the  matter  stood  until  1894,  when  it  was  assessed  for  taxation  in  the 
name  of  Leszinsky  for  the  year  of  1804.  The  taxes  under  the  aseessment 
were  due  in  1805.  S.  A.  Pate  was  sheriff  of  Breckinridge  county,  and  in 
1808  he  sold  it  for  the  taxes  of  1806  and  procured  one  Frank  Board  to  become 
the  purchaser  at  the  price  of  $3.08.  After  the  expiration  of  Pnte's  term  as 
sheriff  Board  assigned  to  Pate  the  oertific4ite.  Patn  secured  a  deed  from  his 
successor  in  office  und  sold  the  land.  Before  the  siUe  Les/Jnsky  became  in- 
BJtne  and  was  in  the  asylum  at  the  time  the  sale  was  made.  Dabelstein  was 
a  nonresident,  but  his  agent  had  reported  the  land  to  the  assessor  for  as. 
B.>ssuient,  but  the  assessor  having  forgotten  his  name,  made  the  asseesmeot 
in  the  name  of  Leszinsky.  Subsequently  Pate  sold  the  land  to  appellee. 
The  sale  is  sought  to  be  set  aside  on  several  grounds,  but  we  deem  It  unneces- 
sary to  state  all  of  theni  as  one  is  sufficient  to  invalidate  the  sale. 

The  plaintiff  averred  that  the  sheriff  failed  to  file  the  affidavit  with  the 
county  clerk,  as  required  by  section  4151,  Kentucky  Statutes,  as  amended 
May  12,  1807,  which  reads  as  follows:  ♦  ♦  ♦  *•  Provided,  however,  do  levy 
or  sale  of  real  estate  shall  be  valid,  and  no  fees  for  making  same,  or  credit 
for  taxes  in  sales  of  same,  shall  be  allowed  sheriffs  until  said  sheriffs  shall 
have  made  affidavit  in  writing  and  filing  same  with  clerk  of  oounty  court  of 
county  in  which  such  lands  are  situated,  showing  that  the  persons  from 
whom  taxes  are  due,  and  whose  real  estate  is  to  l)e  sold,  have  no  personal 
estate  out  of  which  said  taxes  can  be  made.  And  such  affidavit  shall  be  cei- 
tifled  to  the  auditor,  who  shall  in  no  case  allow  credit  to  sheriff  for  taxes  on 
land  sold  and  bought  in  for  the  State  of  Kentucky  until  after  such  affidavit 
has  been  so  certified  to  him." 

;;  The  pleadings  in  effect  admit  that  the  affidavit   required  by  this  section 
was  not  filed  by  the  sheriff.    The  levy  seems  to  have  been  endorsed  before 
the  act  took  effect  requiring  the  sheriff  to  file  the  affidavit.     But  the  sale 
was  not  made  for  more  than  a  year  after  the  act  had  taken  effect.    It  will  be 
observed  that  this  act  declares  invalid  sales  of  real  estate  for  taxes  made  in 
violation  of  it.    It  expressly  says  that  no  levy  or  sale  shall  be  valid  where 
such  affidavit  is  not  filed.    If  the  taxpayer  had  personal  property  at  the  time 
the  sale  was  made  subject  to  the  taxes  it  was  the  duty  of    the  sheriff   to  sell 
it  to  satisfy  them.    If  he  wanted  to  subject  the  land  too  the  payment  of  the 
taxes  it  was  essential  that  the  affidavit  should  be  made.  As  the  affidavit  was 
not  filed,  the  prima  facie  effect  given  a  tax  deed  by  section  4030,  Kentucky 
Statutes,  was  overcome.    There  are  other  reasons  why  the  sale  is  invalid 
not  necessary  here  to  be  considered  in  view  of  the  conclusion  we  have 
re  .10  bed. 
I,  The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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SCHROEDER,  &c.  yf.  BOHLSEN.  &c. 

(Filed  December  14,  1904. ) 

^lllA— Death  of  devisee  before  testatrix— Effect— The  nlntfa  oraUfteof  Maria 
Dobl^en's   will  is  as  follows:   "If  Joseph  Sohroeder,  now  in  the  lunatic 
asylum,  shall  be  restored  to  his  right  mind  and  shall  be  discharged  as  cured; 
in  that  event  I  will  him  the  suni^of  (2,000  "    The  residuary  clause  is  as  fol- 
lows: "I  also  devise  and  bequeath  to  Abel  Bohlsen  nil  the  remainder  of  my 
estate,    real  or  personal,    of  every    description  whatever."      The    devisee, 
Joseph  Schroeder,  died   in  the  asylum  before  the   testatrix,  and  the  devisd 
having  thus  been  defeated,   we  are  asked  to  df  oide  whether  it  passed  under* 
the  residuary  clause  or  as   In   case  of  intestacy.     Held — Kentucky   Statutes, 
8eotion484S,  provides  that  "unless  a  contrary  intention  shall  appear  by  the^ 
vrill,  such  real  or  personal  estate,  or  interest  therein,  as  shall  be  comprised 
in    any  .devise    in   such    will,    which   shall   fail   or  be   void  or   otherwise- 
incapable  of   taking  effect,  shall   not  be  included   in   the  residuary  devise- 
contained  in  such  will,  but  shall  pass  as  in  case  of  intestacy."    As  there  is- 
nothing  in  the  will  which  indicates  an  intention  that  in  case  the  devise  to> 
Joseph  Schroeder  should  fail  it  should  go  to  the  residuary  devisee,  rather 
than   under  the  statute,  we  hold  that  it  passed  under  the  statute  as  in   case 
of  intestacy. 

Lieber  &  Lluooln  and  Bodley,  Baskin  &  Flezner  for  appellants. 

J.  D.  Reed  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  ninth  clause  of  the  will  of  Maria  Bohlsen  reads  as  follows:  "If  Josepbi 
Schroeder,  brother  of  said  George  Schroeder,  now  in  the  lunatic  asylum,, 
ehall  be  restored  to  his  right  mind  and  shall  be  discharged  as  cured,  in  that, 
event  I  give  him  the  sum  of  99,(MX)." 

The  devisee,  Joseph  Schroeder,  died  in  the  asylum  without  being  restorecL 
to  his  right  mind   liefore  the  death  of  tA'Statrix,  and  the  devise  having  been- 
thus  defeated,  we  are  asked  to  decide  whether  it  passed  under  the  residuary 
clause  of  her  will  which  rwids  as  follows:  "I  also  give,  devise  and  bequeath 
to   said   Abel  Bohlsen  all  the  remainder  of  my  estate,   real  or  personal,  of 
every  description  whatever.''    Or  passed,  as  in  case  of  intestacy,  under  sec- 
tion 4843  of  the  Kentucky  Statutes,  which  reads. as  follows:  "Unless  a  con-^ 
trary  intention  shall  appear  by  the  will,  such  real  or  personal  estate,  or  in- 
terest therein,  as  shall  be  comprised  in  any  devise  in  such  will,  which  shall* 
fail  or  be  void  or  otherwise  incapable  of  taking  effect,  shall  not  be  included 
Sn  the  residuary  devise  contained  in  such  will,  but  shall   pass  as  in  case  of 
intestacy." 

It  is  contended  for  appellees  that  as  it  was  a  condition  precedent  to  the 
vesting  of  the  bequest  to  Joseph  Schroeder  that  he  should  be  restored  to  his 
right  mind  and  be  discharged  as  cured,  and  that  as  his  death  in  the  life  of 
testatrix  rendered  it  impossible  for  these  conditions  to  be  realized,  the  devise 
to  him  failed,  and  remained  a  part  of  the  estate  of  the  testatrix  and  passed 
under  the  residuary  clause  of  her  will,  as  provided  by  section  4889  of  the 
Kentucky  Statutes,  which  reads  as  follows:  "A  will  shall  be  construed 
with  reference  to  the  real  and  personal  estate  comprised  in   it,  to  speak  an^. 

vol.  26—78 
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take  effect  as  tf  It  had  been  executed  immediately  before  tbe  death  of  the 
testator,  unleps  a  contrary  iDtentioD  shall  appear  by  the  will." 
On  the  other  hand,  It  Is  claimed  by  the  appellants  that  the  devise  to  Joseph 
'"^clllfoeder  failed  solely  by  reason  of  his  death,  and  passed  under  the  statute 
'«upM  as  in  case  of  intestacy.     Under  the  rule  of  oommon  law,  as  it  existed 
in  this  State  before  the  adoption  of  the  Revised  Statutes,  a  legacy  which 
lapsed  by  the  death  of  the  legatee  in  the  lifetime  of  the  testator,  or  hj  the 
nonperformance  of  a  condition  precedent,  passed  into  and  became  a   part  of 
'the  residuary   estate  and  passed  to  the  residuary  legatee,  unless  a  contrary 
Ibtention  appeared  on  the  face  of  the  will;  but  it  devolved  upon  such  lega- 
tee to  show  that  such  lapse  had  occurred  in  ordiT  to  establish  his  right  as 
legatee.     (Maddoz  v.  Allen,  68  Ky.*  495.)    But  this  rule  of  the  oommon  law 
was  changed  in   this  State  by  the  adoption  of   the  Reviset!  Statutes  in  1854, 
by  which  it  was  provided  that  all  legacies  which  were  void  or  failed,  or  were 
incapable  of  taking  effect  for  any  reason,  should  not  go  to  tbe  residuary  leg- 
atee as  under  the  rule  of  the  common  law,  but  should  pass  as  in  case  of  in> 
testacy,  unless  a  contrary  intention  should  appear  by  the  will,  and  sinoe  1854 
^bis  has  been  the  rule  as  to  lapsed  devisees  in  this  State.    The  statute  was 
-first  considered  in  Cunningham's  Devisees  v.  Cunningham's  Heirs,  57  Ky., 
Id.    The  will  in  that  case  was  dated  February,  1851,  and  the  testator  died  in 
1868.    The  will  bequeathed  to  the  wife  one-third  of  the  personal  estate  and 
the  other  two-thirds  to  residuair  legatees.  The  bequest  lapsed  because  of  her 
death  before  testator.    It  was  held  that  the  property  bequeathed  to  the  wife 
beoame,   under  the  common-law  rule  then  in  force,  a  part  of  the  residuum 
and  passed  to  the  residuary  devisees.    On  this  question  Judge  Simpson  said: 
"In  order  to  determine  this  question  it  will  be  necessary  to  decide  whether 
the  construction  and  legal  effect  of  the  will  are  to  be  governed  by  the  Re- 
vised Statutes  or  by  the  pre-existing  law.    The  will  is  dated  February,  1861, 
and  the  testator  died  in  1868.    It  was  made  before  the  Revised  Statutes  took 
effect,  and   by  section  26  of  the  chapter  on  Wills,  page  097,  it  is  expressly 
declared  that  the  preceding  sections  of  that  chapter  shall  not  extend  to  any 
will  made  before  the  chapter  takes  effect,  but  the  validity  and  effect  of  such 
will  shall  be  determined  by  the  laws  previously  in  force.    Section  90  of  that 
ohapter  is  the  one  relied  upon  to  sustain  the  proposition  that  the  estate  de- 
vised to  the  testator's  wife  is  not  included   in  the  residuary  devise,  but 
passed,  as  in  case  of  intestacy.    And  it  is  contended  that  this  section  has  no 
operation  on  the  validity  and  effect  of  a  will,  but  only  on  its  construotlon, 
and  is  not,  therefore,  embraced  by  the  provision  contained  in  section  26.     It 
is  sufficient  answer  to  this  argument  to  cay  that  the  effect  of  a  will  must, 
in  a  great  measure,  depend  on  its  construction,  and,  therefore,  that  any 
law  which  changes  a  rule  of  construction  that  applies  to  and  governs  any 
of  its  provisions,  does,  to  that  extent,  determine  the  legal  effect  of  tbe  wilL 
The  object  and  design  of  section  dO,  however,  was  not  merely  to  fix  a  rule  of 
construction,  but  it  was  to  alter  the  legal  effect  of  a  residuary  devise,  ao 
that  where  a  legacy  should  lapse  it  should  not  belong,  as  heretofore,  to  tbe 
general  residuary  devisee,  but  should  pass  as  in  oase  of  intestacy." 

Prior  to  the  adoption  of  the  Revised  Statutes  the  general  residuary  leRn- 
tee  was  entitled  in  that  character  to  whatever  personal  estate  that  mlgbt 
fall  into  the  residue,  after  making  the  will  by  lapw.  Invalidity  or  otb«r 
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«ooident.  (WllliamE  od  Executors,  1260;  4  Kent's  Commentaries,  641 ;  1 
•Jarman  on  Wills,  S04.)  Other  seotlons  of  this  statute  were  full;  and  oare- 
tully  considered  in  Dunlap  t.  Sohreve's  Ex. .  68  Ky. ,  896,  and  Chenault  t. 
Chenault,  88  Ky.,  88.  And  in  these  cases  it  was  held  that  the  intention  of 
the  statute  was  to  reverse  the  common -law  rule  as  to  f^urvivorship,  and  to 
substitute  the  heirs  at  law  to  the  residuary  devisee  where  there  were  de- 
-Bcendants  of  testator  whose  legacies  or  devises  had  lapsed. 

The  only  remaining  question,  therefore,  to  be  decided  is  whether  the  will 
of  testatrix  contains  any  language  which  indicates  an  Intention  that  in  case 
the  devises  to  Joseph  Schroeder  should  fail  for  any  purpose  that  it  should 
■go  to  the  residuary  devisee  rather  than  under  the  statute.  The  will  itself 
•contains  no  provision  for  such  a'  contingency,  and  there  is  no  request  over. 
If  testatrix  had  died  before  Joseph  Schroeder  it  would  have  been  the  duty 
of  her  executor  to  have  set  aside  this  bequest  for  the  benefit  of  the  devisee, 
•and  the  residuary  legatee  would  have  been  limited  to  the  surplus  estate 
after  payment  of  debts,  cost  of  administration  and  the  Tarious  legacies,  in- 
cluding the  td,000  to  Joseph  Schroeder.  As  there  is  in  the  will  nothing 
'Which  indicates  that  the  bequest  in  the  dth  clause  should  constitute  a  part 
of  the  residue,  we  are  of  the  opinion  that  it  passed  under  the  provisions  of 
<he  statute  as  in  case  of  Intestacy. 

For  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded 
^or  proceedings  consistent  with  this  opinion. 


I>REWITT,  COM'R  v.   SECURITY  MUTUAL  LIFE  INSURANCE  CO. 
THE  TRAVELERS  INSURANCE  CO.  v.  PREWITT,  COM'R. 

(Filed  December  16,  1904.) 

1.  Foreign  insurance  companies — License  by  insurance  commissioner- 
Authority  to  revoke— Kentucky  Statutes,  section  68U  making  it  the  duty  of 
tbe  insurance  commissioner  of  this  State  to  revoke  all  authority  to  any 
foreign  insurance  company  doing  business  in  this  State,  if  such  company 
«ball,  without  the  consent  of  the  other  party  to  a  suit  brought  by  or  against 
It,  remove  said  suit  to  any  Federal  court,  is  a  reasonable  legulation  and  not 
In  conflict  with  the  Constitution  or  laws  of  the  United  States. 

2.  Exclusive  privileges — The  reason  for  the  statute  is  not  distrust  of  the 
I'ederal  courts,  but  the  practical  denial  of  justice  that  results  in  trying  a 
-case  one  or  two  hundred  miles  from  where  the  parties  and.  witnesses  reside. 
"Domestic  insurance  companies  enjoy  no  such  immunity,  and  the  State  says 
to  the  foreign  insurance  company :  *'I  will  withdraw  my  license  if  you  in- 
sist on  privileges  not  enjoyed  by  home  companies.*' 

8.  Authority  to  grant  license — Implies  authority  to  revoke— The  license 
which  the  State  grants  is  purely  a  matter  of  grace,  and  may  be  revoked  by 
the  lloensor  at  pleasure.  The  revocation  of  the  license  interferes  with  no 
legal  right  of  the  licensee,  for  when  he  takes  it  he  does  so  subject  to  revoca- 
tion. He  can  not  question  the  reason  of  the  licensor  for  revoking  the 
license,  as  the  State  may  exclude  foreign  corporations  from  doing  business 
tn  the  State  with  or  without  reason. 

N.  B.  Hays  and  J.  H.  Hazelrigg  for  Insurance  Commissioner. 

Wm.  Marshall  Bullitt  and  F.  W.  Jenkins  for  Security  Mutual  Life  In- 
cnniDoe  Co. 
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Pirtle,  Trabue,  Doolan  &  Coz  and  Wm.  Bro.  Smith  for  Travelers  Iniiii^' 
ADoe  Co. 

Appeals  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  DUlglon. 
Opinion  of  the  court  by  Judge  Hobson. 

In  the  flrBt  of  the  above  cases  the  Security  Mutual  Life  Insurance  Co.  fll^ 
Its  petition  in  equity,  alleging  that  in  the  year  IflOO  it  began  buslne^  In 
Kentuclsy,  having  complied  with  the  requirements  of  the  stntntes  of  the 
State  applicable  to  foreign  Insurance  companies,  the  plaintiff  beinir  a  cor- 
poration organized  under  the  laws  of  the  State  of  New  York;  that  the  com- 
missioner then  granted  it  permission  to  transact  the  business  of  life  insur- 
ance in  this  State,  and  it  employed  a  large  number  of  agentis,  established  a 
large  number  of  agencies  throughout  the  State,  expended  large  sums  of 
money  in  advertising  its)  business  and  acquired  a  large  and  profitable  busi- 
ness in  the  State;  that  in  June,  1904,  it  removed  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Kentucky,  without  the  consent  of 
the  other  party,  a  suit  brought  against  it  in  one  of  the  cirouit  courts  of  the 
State,  and  that  on  September  29,  1904,  the  defendant,  Prewitt,  as  insurasos 
commissioner,  revoked  its  authority  to  do  business  in  the  State  for  the  sole 
reason  that  it  had  removed  the  suit  referred  to  to  the  Circuit  Court  of  the 
United  States,  and  refustrd,  and  still  refuses,  to  set  aside  the  revocation.  It 
prayed  an  injunction  requiring  the  commissioner  to  annul  the  revocation  of 
its  license  and  to  continue  its  authority  to  transact  the  buslnees  of  life  in- 
surance in  the  State.  The  defendant  demurred  to  the  petition,  his  demurrer 
was  overruled  and  he  declining  to  plead  further,  a  judgment  was  entered  as 
prayed  in  the  petition.  In  the  other  case  the  petition  is  very  einillar,  ex- 
cept that  it  is  there  averred  that  the  commlsRloner  has  not  yet  revoked  the 
plaintiff's  license,  but  that  he  threatens  to  do  so,  and  unless  enjoined  by  the 
court  will  revoke  it,  to  the  plaintiff's  irreparable  injury,  it  being  a  foreign 
corporation  created  under  the  laws  of  the  State  of  Connecticut.  The  de- 
fendant demurred  to  the  petition;  his  demurrer  was  sustained,  and  the 
plaintiff  declining  to  plead  further,  its  petition  was  dismissed.  Both  the 
appeals  raise  the  same  question,  and  will  be  considered  together. 

By  section  688,  Kentucky  Statutes,  licenses  to  agents  of  foreign  oompnnies 
must  be  renewed  annually,  and  any  person  acting  as  the  agent  of  such  a 
company  without  procuring  a  license,  or  after  the  license  has  expired,  or 
has  been  suspended  or  revoked,  shall  be  guilty  of  a  misdemeanor,  and  fined 
not  less  than  160  nor  more  than  1100  for  each  offense.  By  section  634  every 
foreign  insurance  company  before  transacting  any  business  in  this  State 
must  return  to  the  commissioner  a  copy  of  its  charter  or  organic  law.and  the 
oomiseioner  upon  being  satisfied  that  the  company  has  complied  with  the 
laws  of  the  State  and  is  possessed  with  the  legal  reserve,  shall  furnish  to 
such  agents  as  the  company  directs  a  license  to  transact  business  as  agents 
for  the  company,  under  the  seal  of  the  insurance  department.  By  section 
657  foreign  life  insurance  companies,  in  addition,  must  file  statements 
annually  of  their  condition  on  the  81st  of  December  of  the  year  preoeding, 
and  certain  evidences  of  their  deposits,  securities,  etc.  By  section  604  in- 
Buranoe  companies  other  than  life,  not  incorporated  under  the  laws  of  this- 
State,  upon  oom plying  with  the  provisions  of  the  statute  may  be  autfaorixed 
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\}y  the  commisBioner  to  traDsact  bualDess  in  the  State.    By  section  7A1  the 
fees  to  be  charged  by  the  commissioner  are  regulated. 

Section  631,  Kentucky  Statutes,  is  in  these  words:  '* Before  authority  la 
granted  to  any  foreign  insurance  company  to  do  business  in  this  State  it 
must  file  with  the  commissioner  a  resolution  adopted  by  its  board  of  direc- 
tors, consenting  that  service  of  process  upon  any  agent  of  such  company  in 
this  State,  or  upon  the  commissioner  of  insurance  of  this  State,  in  any 
•action  brought  or  pending;  in  this  State,  shall  be  a  valid  service  upon  said 
^3ompany;  but  if  process  is  served  upon  the  commissioner  it  shall  be  his 
•duty  to  at  once  send  it  by  mail,  addressed  to  the  company  at  its  principal 
ofBce;  and  if  any  company  shall,  without  the  consent  of  the  other  party  to 
any  suit  or  proceeding  brought  by  or  against  it  in  any  court  of  this  State, 
•remove  said  suit  or  proceeding  to  any  Federal  court,  or  shall  institute  any 
«nit  or  proceeding  against  any  citizen  of  this  State  in  any  Federal  court,  It 
«hall  be  the  duty  of  the  commissioner  to  forthwith  revoke  all  aiittoricy  to 
«ucL  company  and  its  agents  to  do  business  in  this  State,  and  to  publish 
«uch  revocation  in  some  newspaper  of  general  circulation  published  in  the 
State." 

The  validity  of  the  latter  clause  of  the  section  is  the  only  question  to  be 
determined  upon  the  appeal.  It  is  insisted  that  it  is  in  conflict  with  the 
Constitution  of  the  United  States.  Three  decisions  of  the  United  States 
•Supreme  Court  are  relied  on.  In  Home  Insurance  Go.  v.  Morse,  20  Wall., 
445,  the  statute  of  the  State  required  the  foreign  insurance  company  to  sign 
an  agreement  not  to  remove  any  cf  its  cases  to  the  Federal  courts.  The 
company  signed  the  agreement,  and  afterwards  filed  a  petition  seeking  the 
removal  of  a  suit  brought  against  it  to  the  Federal  court.  The  State  court 
refused  to  remove  the  case,  but  on  appeal  to  the  United  States  Supreme 
Court  the  judgment  of  the  State  court  was  reversed,  and  it  was  held  that 
tbe  agreement  4n  advance  not  to  exercise  a  right  guaranteed  by  the  Consti- 
tution did  not  prevent  the  defendeut  from  removing  the  case  to  the  Federal 
court.  The  opinion  was  written  by  Judge  Hunt,  and  goes  no  further  than 
the  question  actually  before  the  court. 

The  next  cases  relied  on  is  Doyle  v.  Continental  Insurance  Co.,  4  Otto, 
585,  the  opinion  beiug  also  written  by  Judge  Hunt.  In  that  case  there  was 
a  State  statute  corresponding  to  section  631.  above  quoted,  and  the  State 
officer  under  it  was  about  to  cancel  the  license  of  the  inEurance  company. 

The  plaintiff  made  in  substance  the  same  allegations  as  are  made  in  the 
case  before  us,  and  prayed  an  injunction  as  in  these  cabes.  The  Supreme 
Court  reversing  the  court  below,  dismissed  the  bill.  After  distinguishing 
the  case  from  the  Morse  case,  the  court  said:  "The  cases  of  Bank  v.  Earle, 
18  Pet.,  519;  Ducat  v.  Chicago,  10  Wall.,  410;  Paul  v.  Va.,  8  Wall.,  168.  and 
Insurance  Co.  v.  French,  18  How.,  404,  establish  the  principle  that  a  State 
may  impose  upon  a  foreign  corporation,  as  a  condition  of  coming  into  or 
doing  business  within  its  territory,  any  terms,  conditions  and  restrictions  it 
may  think  proper,  that  are  not  repugnant  to  the  Constitution  or  laws  of  the 
United  States.  The  point  is  elaborated  at  great  length  by  Chief  Justice 
Taney  in  the  case  first  named  and  by  Mr.  Justice  Field  Curtis  in  the  case 
last  named. 

"The  correlative  power  to  revoke  or  recall  a  permission  is  a  necessary 
ooneequence  of  the  main  power.    A  mere  license  by  a  State  is  always  re* 
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▼ooable.    (Rector  t.  Philadelphia,  24  How.,  800;  People  t.  Boper,  85  N.  Y. 
029;    People  t.  CommlssloDers,  47  N.  Y.,  601.)    The  power  to  revoke  can 
ODly  be  reHtralned,  if  at  all,  by  an  explicit  contract  upon  good  coneidexatioii 
to  that  effect.    (Humphrey  y.   Pegues,  16  Wall.,  944;  Tomlinson  v.  JesEup^ 
16  Wall.,  464.) 

"Licenie  to  a  foreign  corporation  to  enter  a  State  does  not  InTolve  a  per- 
manent right  to  remain,  subject  to  the  lawd  and  Constitution  of  the  United 
States.  Full  power  and  control  oTer  its  territories,  its  citizens  and  Its  busi- 
nesB  belongs  to  the  State. 

"If  the  State  has  the  power  to  do  an  act,  its  Intention  or  the  reason  by 
which  it  is  influenced  in  doing  it  can  not  be  inquired  into.  Thus,  the 
pleading  before  us  alleges  that  the  permission  of  the  Continental  Insurance 
Co.  to  transact  its  business  in  Wisconsin  is  about  to  be  revoked,  for  tb» 
reason  that  it  removed  the  case  of  Drake  from  the  State  to  the  Federal 
courts.  ' 

*'If  the  act  of  an  individual  is  within  the  terms  of  the  law,  wbateter 
may  be  the  reason  which  governs  him,  or  whatever  may  be  the  result,  it 
oan  not  be  impeached.  The  acts  of  a  State  are  subject  to  still  leas  inqalry, 
aither  as  to  the  act  itself  or  as  to  the  reason  for  it.  The  State  of  Wiscondik 
(except  as  its  oonnection  with  the  Constitution  and  laws  of  the  United 
States  alters  its  position )  is  a  sovereign  State,  possessing  all  the  powers  of 
the  most  absolute  government  in  the  world. 

**The  argument  that  the  revocation  in  question  is  made  for  an  unoonsll- 
tutional  reason  oan  not  be  sustained.  The  suggestion  confounds  an  act 
with  an  emotion  ox  a  mental  proceeding  which  Is  not  the  subject  of  inquiry 
tn  determining  the  validity  of  a  statute.  An  unconstitutional  reason  or  in- 
tention is  an  impracticable  suggestion  which  can  not  be  applit^  to  the 
affairs  of  life.  If  the  act  done  by  the  State  is  legal,  is  not  in  violation  of 
the  Constitution  or  laws  of  the  United  States,  it  is  quite  out  of  the  power  of 
any  court  to  inquire  what  was  the  Intention  of  those  who  enacted  the  law. 

"In  all  oases  where  the  litigation  of  a  State  has  been  declared  void,  snok 
legislation  has  been  based  upon  an  act  or  a  fact  which  was  itself  illegal.*' 

After  discussing  certain  previous  decisions,  the  court  added  .* 

"It  is  said  that  we  thus  indirectly  sanction  what  we  condemn  when  pre- 
sented  directly,  to  wit:  That  we  enable  the  State  of  Wisconsin  to  enforce  aik 
agreement  to  abstain  from  the  Federal  courts.  This  is  an  'inexaot  state- 
ment. '  The  effect  of  our  decision  in  this  respect  is  that  the  State  may  com- 
pel the  foreign  company  to  abstain  from  the  Federal  courts,  or  to  oease  to 
do  business  in  the  State.  It  gives  the  company  the  option.  This  is  justi- 
fiable because  the  complainant  has  no  constitutional  right  to  do  business  in 
that  State;  that  gtate  has  authority  at  any  time  to  declare  that  it  shall  not 
transact  business  there.  This  is  the  whole  point  of  the  case,  and  without 
reference  to  the  injustice,  the  prejudice  or  the  wrong  that  is  alleged  to  exist, 
must  determine  the  question.  No  right  of  the  complainant  under  the 
laws  or  Constitution  of  the  United  States,  by  its  exclusion  from  the  State» 
is  infringed,  and  this  is  what  the  State  now  accomplishes.  There  isnothing* 
therefore,  that  will  justify  the  interference  of  this  court." 

It  is  conceded  by  counsel  that  if  this  case  is  still  authority,  these  actiona 
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must  fail.  But  It  is  insisted  that  in  Bnrron  v,  Burnside,  121  U.  S.,  186,  this 
case  was  in  effect  overruled.  In  Barron  t.  Burnside  there  was  a  State 
statute  requiring  every  foreign  corporation  to  have  a  license  before  engaging 
in  business  in  the  State.  The  license,  by  the  t-erms  of  the  statute,  was  not 
to  be  issued  except  upon  the  application  of  the  company  by  a  resolution  of 
the  board  of  directors  or  stockholders  authorizing  it,  and  containing  a  stipu- 
lation that  the  permit  should  be  subject  to  each  of  the  provisions  of  the  act, 
one  of  which  was  that  the  permit  should  be  void  if  the  corporation  removed 
a  case  to  the  Federal  courts.  Barron  was  arrested  under  the  statute  for 
doing  business  for  a  foreign  corporation  without  complying  with  the  stat- 
ute, and  obtained  a  writ  of  habeas  corpus,  which  was  sustained  by  the 
United  States  Supreme  Court.  The  cou^.  after  quoting  the  statute  and 
discussing  it  at  some  length,  said:  ''This  proceeding  is  a  unit.  The  filing 
of  the  articles  of  incorporation  and  the  provision  in  regard  to  service  of 
process  are  to  be  authorized  by  the  same  resolution  which  requests  the  issue 
of  the  permit,  and  this  request  or  application  is  to  contain  the  stipulation 
above  mentioned.    These  various  things  are  not  separable." 

Then  after  some  further  discussion  of  the  statute  the  court  concludes  with 
these  words:  "In  view  of  these  considerations  the  case  falls  directly  within 
the  decision  of  this  court  in  Home  Insurance  Co.  v.  Morse.'' 

It  then  proceeds,  after  showing  what  was  decided  in  the  Morse  oasf,  to 
discuss  the  Doyle  case  in  these  words:  "The  case  of  Doyle  v.  Continental 
Insurance  Company,  04  U.  S. .  &S6,  is  relied  on  by  the  defendant  in  error. 
Is  that  case  this  court  said  that  it  had  carefully  reviewed  its  decision  in 
Home  Insurance  Co.  v.  Morse,  and  was  Batisfle4wlth  it.  In  reT^lrring  to  the 
fl^oond  oonclusion  in  Insurance  Co.  v.  Morse,  above  recited,  namely,  that 
the  statute  of  Wisconsin  was  repugnant  to  the  Constitution  of  the  United 
States^  and  was  illegal  and  void,  the  court  said  in  Doyle  v.  Continental  In- 
surance Co.  that  it  referred  to  that  portion  of  the  statute  which  required  a 
stipulation  not  to  transfer  causes  to  the  courts  of  the  United  States.  Id 
that  case,  which  arose  under  the  statute  of  Wisconsin,  the  foreign  insurance 
company  had  complied  with  the  statute,  and  had  filed  an  agreement  not  to 
remove  suits  into  the  Federal  courts  and  had  received  a  license  to  do  busi- 
ness in  the  State.  Afterwards  it  removed  into  the  Federal  court  a  suit 
brought  against  it  in  a  State  court  of  Wisconsin.  The  State  authorities 
threatening  to  revoke  the  license,  the  company  filed  a  bill  in  the  circuit 
court  of  the  United  States,  praying  for  an  injunction  to  restrain  the  revok- 
ing of  the  license.  A  temporary  injunction  was  granted.  The  defendant 
demurred  to  the  bill,  the  demurrer  was  overruled,  a  decree  was  entertd 
making  the  injunction  perpetual,  and  the  defendant  appealed  to  this  court. 
This  court  reversed  the  decree,  and  dismissed  the  bill.  The  point  of  the 
decision  seems  to  have  been  that,  as  the  State  had  granted  the  license,  its 
officers  would  not  be  restrained  by  injunction,  by  a  court  of  the  United 
States,  from  withdrawing  it.  All  that  there  i^  in  the  case  beyond  this,  and 
all  that  is  said  in  the  opinion  which  api)ears  to  be  in  conflict  with  the  ad- 
judication in  Insurance  Co.  v.  Morse,  supra,  must  be  regarded  as  not  in 
judgment." 

We  do  not  understand  this  to  overrule  the  Doyle  case,  for  certainly  if  the 
State  can  not  withdraw  the  license  it  has  once  granted,  any  court  of  com- 
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patent  Jorisdlction  may  so  decide.  If  the  State  statute  withdrawing  the 
lioenae  was  anoonstitutional  and  void,  the  Supreme  Conrt  of  the  United 
Statea  had  the  same  power  to  declare  the  statote  in  that  case  nnoonstitn- 
tlonal  as  it  had  to  declare  the  statute  unconstitntional  in  Barron  t.  Bum. 
aide. 

Our  statute  ii  not  liable  to  the  objections  made  to  the  statute  in  either 
the  Morse  case  or  the  Barron  case.  Under  our  statute  the  forel^^n  insurance 
•company  is  at  liberty  to  remove  its  cause  to  the  Federal  court  whenever  it 
•aees  proper.  It  is  required  to  sign  no  stipulation  or  agreement  interfering 
"With  that  right.  The  regulation  is  reasonable  that  the  State,  for  the  protec- 
"tion  of  its  citizens  against  unsafe  insurance  companies,  should  require  them 
twfore  doing  business  in  the  State  to  obtain  a  license  from  the  Insurance 
•commissioner,  and  to  furnish  him  such  evidences  of  their  solvency  as  will 
protect  insurers  In  this  State  before  he  is  authorized  to  grant  them  a  license. 

The  license  which  the  State  grants  is  purely  a  matter  of  grace,  and.  like 
:any  other  licenee,  may  be  revoked  by  the  licensor  at  pleasure.  The  revoca- 
tion of  the  license  interferes  with  no  legal  right  of  the  licensee,  for  when  he 
takes  It  he  takes  it  subject  to  revocation.  He  can  not  question  the  reason  of  the 
licensor  for  revoking  the  license,  as  the  State  may  exclude  foreign  corporationt 
from  doing  business  in  the  State  with  or  without  reason.  If  I  have  license  to 
oross  my  neighbor's  lot  and  he  revokes  it  because  I  brought  a  suit  against 
his  son,  I  can  not  enjoin  him  from  revoking  the  license  on  the  ground  that 
I  had  a  ooustltutional  right  to  go  to  the  courts  for  relief,  and  that  my  exer- 
cise of  a  constitutional  right  wns  no  just  reason  for  his  revoking  the  license 
liohad  given  me,  for  he  had  an  aD.Bolut6  right  to  revoke  the  license,  and  the 
fact  that  be  did  it  out  of  spite,  or  for  n  bnd  reason,  is  immaterial. 

The  State,  by  her  statutes  above  referred  to,  in  effect  says;  to  the  foreign 
insurance  companies:  "I  will  license  you  to  do  business  here  on  the  s^me 
plane  as  domestic  corporations,  and  if  you  come  here  you  must  fitand  on  no 
more  favorable  ground  than  the  domestic  insurance  companies.  If  after 
you  come  you  refuse  to  so  stand,  I  will  withdraw  my  license."  The  zvoson 
for  the  statute  Is  not  distrust  of  the  Federal  courts,  but  the  practical  denial 
of  justice  thnt  results  in  n  sp-irsely  settled  Star«  like  ours,  if  the  case  must 
be  tried  one  or  two  hundred  miles  from  where  the  parties  and  witnesses 
reside.  Domestic  insurance  couipanies  enjoy  no  such  immunity,  but  must 
try  their  cases  in  the  vicinage.  The  State  simply  says  to  the  foreign  insur- 
ance comp^inles:  "I  will  withdraw  my  license  if  you  insist  on  privileges 
not  enjoyed  by  home  companies.*'  If  the  State  on  the  day  before  these  suits 
were  filed  by  legislative  act  had  withdrawn  all  licenses  to  foreign  insurance 
companies,  lecitlug  In  the  preamble  to  the  act  that  it  was  enact>ed  inasmuch 
AS  the  two  cases  above  referred  to  had  been  removed  to  the  United  States 
Circuit  Court,  could  these  plaintiffs  have  complained?  If  not,  how  are 
they  affected  by  the  fact  that  the  State  acts  by  an  executive  officer,  and  not 
by  a  special  statute?  Certainly  they  can  not  complain  that  the  license  of 
certain  other  companies  was  not  revoked. 

The  case  of  Commonwealth  v.  East  Tennessee  Coal  Co.,  97  Ky.,  338,  did 
not  involve  the  revocation  of  a  license  granted  by  the  State,  out  was  in 
effect  similar  to  Barron  v.  Burnside,  above  cited,  being  a  proceeding  to  im- 
pose a  Qne  on  the  defendant  after  it  removed  a  case  from  the  State  courtc 
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TFbe  naked  questloD  presented  here  is,  maj  the  State,  without  cause,  revoke 
«  license  it  has  once  K^anted,  for  a  bad  reason  is  no  worse  than  none  at  all. 
The  distinction  is  a  narrow  one,  but  none  the  less  sound,  unless  the  whole 
doctrine  that  the  State  may  grant  or  withhold  a  license  as  it  sees  fit  is  to  be 
abandoned.  It  is  juggling  with  words  to  say  that  a  State  may  at  will  pro- 
hibit foreign  corporations  from  doing  business  in  the  State  (Hooper  v.  Call- 
tornia,  166  U.  S.,  660),  and  yet  that  it  may  not  at  will  withdraw  a  license 
which  it  has  once  granted  to  such  corporations. 

It  seems  to  us  that  the  Boyle  case  rests  on  sound  principles,  and  that  the 
Barron  case  in  nowise  conflicts  with  it,  for  that  case  is  by  the  court  ex- 
liressly  put  upon  the  ground  that  the  statute  there,  when  properly  construed, 
Yell  within  the  rule  laid  down  in  the  Moree  case.  (6  Thompson  on  Corpora- 
tions, sections  7466  67;  13  Am.  &  Eng.  Eocy.  of  Law,  867;  People  t.  Pavey, 
161  111..  101.) 

The  judgment  in  the  first  case  is,  therefore,  reversed  for  further  proceed- 
ings consistent  herewith. 

The  judgment  in  the  second  case  is  alBrmed. 

The  whole  court  sitting. 

Chief  Justice  Burnam  and  Judge  Barker  dissenting. 


BURKHARD  v.  COMMONWEALTH. 

(Filed  December  15.  1904.) 

Criminal  law— Malicinuply  shooting  at  a  passenger  coach— Under  Ken- 
tucky Statutes,  section  1116,  makiug  it  a  felony  for  any  one  to  maliciously 
and  willfully  shoot  at  a  railroad  passenger  coach,  on  or  in  which  were  pas- 
sengers or  employes  of  the  railroad  company,  if  the  railroad  train  upon 
which  there  were  passengers  consUted  of  one  or  more  cars,  whether  or  not 
they  werd  what  are  known  among  railroad  men  as  passenger  coaches,  they 
would  be  In  face  passenger  coaches,  so  far  ns  the  purposes  of  this  act  ex- 
tended, and  the  firing  at  such  a  train  is  within  the  statute  when  done  will- 
fully and  maliciously. 

Sntton  &  Hurst,  J.  B.  White  and  T.  C.  Johnson  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  was  indicted  and  tried  on  the  felonious  charge  of  shooting  at  a 
Tailroad  passenger  coach  In  which  were  passengers  and  employes  at  the 
time  of  the  shooting. 

The  only  question  made  that  is  material  is  whether  the  instructions  of  the 
oourt  properly  submitted  to  the  jury  the  matter  at  issue.  The  court  told 
the  jury  that  *'if  they  believed  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  willfully,  unlawfully,  maliciously  and  feloniously,  with 
a  gun  or  pistol,  shot  at  a  railroad  train,  in  which  the  employes  of  said  road 
and  passengers  were  in  and  on  said  train,  they  should  find  the  defendant 
guilty,  and  fix  his  punishment  at  confinement  in  the  penittntlary  fur  a 
period  not  less  than  one  nor  more  than  five  years. 
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SectloD  1166.  Kentucky  Statutes,  makes  It  a  felony,  with  the  puDishment 
stated  In  the  instruction  just  alluded  to,  for  one  to  shoot  at  *'a  railroad  pas- 
■enger  ooach,''  on  which  or  in  which  were  either  passengers  or  employes  of 
the  railroad  oompanj.  That  part  of  sentlon  1166  pertaining  to  the  shouting 
ot  and  into  any  railroad  passenger  coach  or  steamboat,  is  an  amendment  of 
the  statute  approved  February  96,  1894.  There  is  another  atatute  on  this 
■ame  subject  so  similar  to  section  1166  that  it  might  be  doubted  whether 
one  does  not  in  some  part  repeal  the  other,  and  that  is  section  794,  found  in 
the  chapter  of  Kentucky  Statutes  under  the  head  of  **Private  Corporations.'* 
It  provides  that  any  person  who  shall  recklessly,  wantonly  or  maliciously 
throw  any  stone,  stick,  club  or  other  missle  at  or  into,  or  shoot  at  or  into,  any 
engine  of  any  railroad  train  in  this  State,  or  any  oar  attached  thereto,  on  or 
in  which  engine  or  car  there  may  be  any  passenger  or  other  peraoD.  the 
offender  shall  be  deemed  guilty  of  a  misdemeanor,  punishable  by  fine  or  im- 
prisonment. 

Appellant's  criticism  of  the  instruction  at  bar  Is  that  it  submitted  to  the 
jury  only  the  question  whether  he  had  fired  at  a  railroad  train,  without 
reference  to  whether  it  was  or  was  not  a  railroad  passenger  coach,  and  that 
it  thereby  authorized  the  Jury  to  find  him  guilty  of  a  felony  for  an  offense 
which  was  at  most  a  misdemeanor. 

Section  794  of  the  Kentucky  Statutes  was  in  effect  at  the  time  the  amend- 
ment  of  February  96,  1894,  to  section  1166  was  enacted.  If  the  two  are  in 
conflict  the  latter  must  be  held  to  repeal  the  former.  Manifestly  it  was  the 
purpose  of  the  legislature  to  punish  by  section  1166,  by  a  very  stringent  law, 
the  firing  at  railroad  trains  carrying  passengers,  because  of  the  great  danger 
to  human  life  from  that  practice,  and  the  fact  that  those  who  were  liable  ta 
be  injured  by  it  were  generally  utterly  helpless  to  defend  or  proteot  them- 
selves against  such  assailant.  It  could  scarcely  be  possible  that  It  was  the 
coach  or  character  of  oar  in  which  the  persons  were  that  was  intended  to 
be  protected  by  the  statute.  The  primary  object  of  protection  being  the 
pereons,  it  Ib  not  so  material  in  what  kind  of  a  car  they  were  situated  at  the 
time.  Therefore,  if  the  railroad  train,  upon  whiuh  there  were  passengers^ 
consisted  of  ono  or  more  cars,  whether  or  not  they  were  what  are  known 
among  railroad  men  as  passenger  coaches,  still  they  would  be  in  fact  pas- 
senger coaches,  sd  far  as  the  purposes  of  this  act  extended,  and  the  firing  at 
such  train  is  manifestly  within  the  mischief  sought  to  be  prevented  by  the 
statute.  When  such  an  act  is  done  maliciously  and  willfully  it  is  a  clear 
violation  of  section  1166.  Whether  a  similar  act,  if  done  only  recklessly  or 
wantonly,  is  or  is  not  embraced  exclusively  by  section  794  of  the  statutes,  is 
not  necessary  to  be  here  decided.  The  fact  is  in  this  case  that  the  train 
which  the  jury  found  that  appellant  fired  at  was  exclUFivelj  a  passenger 
train,  made  up  of  pafisenger  coaches,  in  which  passengers  and  employes  of 
the  rallr.md  company  were  at  the  time  riding.  There  can  be  no  sort  of 
doubt  that  if  appellant  is  guilty  at  all  he  is  guilty  under  section  1166,  Ken- 
tucky Statutes,  the  one  under  which  he  was  indicted. 

The  evidence  for  the  prosecution  tended  to  show  that  the  shot  was  fired  at 
the  train  willfully;  that  It  was  not  aooidential  or  unintentional.  The  train 
was  nearby,  and  the  purpose  of  firing  the  shot  under  the  circumstances  that 
it  was  fired,  being  without  excuse  or  provocation,  may  well  have  been  found 
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hy  the  jury  from  these  circumstances  to  have  been  done  maliciouslj.    That 
it  was  done  maliciously  was  not  only  found  by  the  jury,  but  was  required 
by  the  court  in  the  instruction  to  be  ascertained  as  a  fact  before  a  verdict  of 
guilty  could  be  returned. 
Perceiving  no  error  In  the  record,  the  judgment  is  afSrmed. 


THE  WESTERN  BANK  v.  COLDEWEY'S  EX'TX,  &o. 

(Filed  Deoember  16,  1004.) 

1.  Banks  and  banking— Loans  to  insolvents— Liability  of  ofiSoials— Where  » 
bank  president  allows  the  funds  of  the  bank  to  be  appropriated  by  a  cus- 
tomer or  customers,  who  are  known  to  be  insolvent  or  whose  assets  or  busi- 
ness would  not  justify  a  prudent  person  similarly  situated  to  extend  them 
such  credit,  he  will  be  liable  to  the  bank  as  for  a  neglect  of  duty  where> 
loss  results  from  it. 

8.  Same— Where  power  is  not  delegated  by  the  board  of  directors  of  a  bank, 
or  by  the  advisory  committee  thereof,  to  the  president  and  cashier  to  loan 
the  bank's  funds  otherwise  than  upon  the  advice  and  consent  of  said  board 
or  committee,  such  loan  so  made  is  a  direct  breach  of  the  nlain  duty  owing* 
by  these  officials  to  the  bank  and  its  stockholders  and  creditors,  and  said 
officials  should  be,  and  are,  liable  to  the  bank  for  the  damages. 

8.  Bight  to  sue  one  or  all  derelicts— That  tfie  bank  has  not  seen  proper  ta 
proceed  against  the  cashier  by  action  does  not  lessen  the  liability  of  the. 
president  for  his  breach  of  duty,  and  the  further  fact  that  some  of  the  board 
of  directors  were  culpably  negligent  in  the  matter  will  not  excuse  the  presi- 
dent as  the  bank's  right  of  action  is  for  the  tort  against  all  its  derelict 
offioers,  and  it  may  sue  one  or  more. 

4.  Estoppel— In  the  matter  of- estoppel  plefaded  by  appellees.  Held— That 
before  a  matter  can  operate  as  an  estoppel  in  pais  it  must  be  shown  that 
the  party  pleading  it  has  been  prejudiced  in  some  right  of  his  by  the  act 
oomplained  of;  that  he  would  have  done  something  which  he  could  not  have 
done  but  for  the  act,  or  that  he  was  induced  to  do  somathing  that  he  wouldi 
not  have  done  but  for  it. 

O.  A.  Wehle  and  Henry  L.  Stone  for  appellant. 

Pirtle,  Trabue,  Doolan  &  Cox  for  widow  and  children  of  A.  F.  Coldewey.. 

Chas.  H.  Shields  for  W.  G.  Coldewey 's  trustee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  is  an  action  by  the  Western  Bank  of  Louisville,  Kentucky,  against 
the  estate  of  its  late  president,  Anton  F.  Coldewey,  to  recover  damages  for- 
about  $36,000  sustained  through  the  conduct  of  the  president  by  personally 
permitting  his  son,  William  G.  Coldewey,  to  overdraw  hig  account  wich  the 
bank  without  the  knowledge  and  consent  of  the  board  of  directors,  an  ad- 
visory committee  of  which  board  was  daily  on  hand  to  paRR  on  loans  applied 
for,  and  in  concealing  such  overdrafts  from  the  board  and  its  members. 

It  is  charged  that  the  conduct  of  Anton  F.  Coldewey  complained  of  waa 
the  result  of  negligence  on  his  part,  wherein  he  neglected  to  discharge  his. 
duties  to  the  bank,  from  which  the  damage  stated  has  resulted,  and  it  ia 
also  charged  that  his  conduct  was  fraudulent  as  to  the  bank. 
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The  facts  neoessary  to  an  UDderstaDding  of  this  case  are,  that  it  appears 
that  Anton  F.  Coldewey  had  been  the  president  of  the  bank  since  its  or- 
ganization some  forty  years  ago,  until  his  death  in  April,  1900.  The  capital 
*«took  of  the  bank  was  for  many  years  before  the  death  of  Anton  F.  Colde- 
wey  1250,000,  and  the  surplus  something  over  950,000.  The  bank  had  a  board 
of  directors  who  met  monthly  as  a  body  to  consider  the  affairs  of  the  insti- 
tution. The  board  was  an  active  one  in  the  management  of  the  business 
affairs  of  the  bank  so  far  as  they  were  brought  to  its  attention.  The  In- 
laws provided  for  an  advisory  committee,  and  the  custom  prevailed  from  the 
beginning  to  the  death  of  president  Goldewey  to  have  an  odvisory  commit- 
tee from  this  board,  the  president  being  ex  ofScio  one  of  its  members;  the 
other  two  were  taken  in  rotation,  serving  for  one  week  out  of  each  month, 
there  being  eight  other  directors  beside  the  president.  This  advisory  com- 
mittee was  required  to  meet,  and  did  meet,  when  the  bank  was  open  for 
business,  and  when  there  was  business  necessitating  it,  every  morning  at  11 
o'clock  in  the  banking  house  of  appellant.  Their  duties  Included  their 
examining  and  passing  upon  all  applications  made  to  the  bank  for  loans 
and  for  discount  of  notes  and  other  paper  to  the  bank.  They  kept  what 
were  called  application  books,  on  which  they  supposed,  and  on  which  it  was 
presumed,  that  every  note  offered  to  the  bank  for  discount,  and  in  which  all 
applications  to  borrow  its  money  were  entered  for  the  inspection  and  ap- 
proval of  the  advisory  committee. 

In  18US.  Wllliiim  G.  Goldewey,  who  was  a  son  of  the  president,  Anton  F. 
Coldewpy,  and  who  was  engaged  in  the  wholesale  liquor  traffic  at  Louis- 
ville, bought  out  an  establishment  of  that  nature  which  had  been  con- 
ducted by  his  uncle.  August  CoUlewey,  lately  deceased.  It  was  bought 
on  credit  entirely  for  the  consideration  of  about  liO.OOO.  He  continued 
the  business  bought  from  hia  uncle  under  the  name  of  August  Goldewey 
&  Co.  Upon  buying  this  business  he  opened  an  account  with  appellant 
bink  by  borrowing  from  It  t:i,(X)0,  evidenced  by  his  personal  note  for 
that  amount,  ^vithout  collateral  or  other  security.  The  proceeds  of  the  note 
wert^  placed  to  his  credit,  against  which  he  checked.  This  note  was  not  put  on 
the  application  book,  nor  was  It  laid  before  the  advisory  committee  or  board 
of  directors.  With  this  start  William  G.  Goldewey  personally  and  in  the  name 
of  his  firm,  August  Goldewey  &  Co.,  has  drawn  checks  at  his  own  discretion 
against  appellant  bank  without  any  previous  arrangement  with  the  Imnk  or 
its  directors  that  he  might  do  so,  and  although  he  had  no  funds  there  against 
which  to  draw  the  checks.  The  pponf  is  c  inclusive  that  when  these  checks 
were  presented  to  the  bank  to  the  individual  book  keepers  through  the  clear- 
ing house  thesc^  book  keepers  carried  them  no  the  president,  Anton  F.  Golde- 
wey, who  kept  an  office  in  the  bank,  and  was  there  almost  daily  in  the 
management  of  Us  affairs,  and  asked  him  whether  the  bank  should  pay  the 
checks,  notifying  him  at  the  same  time  that  the  accounts  were  overdrawn 
at  times  as  high  as  |10,0<10  or  more.  The  invariable  response  was  a  direc- 
tion to  the  clerks  to  pay  the  checks,  which  was  done.  On  some  occasions 
when  the  president  was  absent  the  clerk  would  report  the  checks  to  the 
x;ashler,  who  directed  them  to  be  paid.  By  this  proceeding  something  like 
fH5,0O0  was  drawn  out  of  the  bank  in  excess  of  what  was  put  In  by  way  of 
"deposit  and  notes  discounted  by  William  G.  Goldewey  in  his  own  name,  and 
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• 
the  name  of  the  buslDess  concern  he  was  conducting  under  the  style  of  Au-. 
gust  Coldewey  &  Co.  That  this  fact  was  known  to  the  president  and  con- 
sented to  bj  him,  and  in  fact  directed  by  him,  the  record  leaves  little  or  no 
room  for  doubt.  During  all  this  time  William  G.  Coldewey  was  indebted 
and  involTed  apparently  as  much  or  more  than  he  owned,  and  after  the  first 
few  months  from  the  beginning  of  this  business  was  ingolvent.  Shortly 
after  his  father's  death  he  made  a  deed  of  assignment  for  the  benefit  of  all 
of  his  creditors.  His  eEtate,  including  that  inherited  from  his  father, 
would  not  pay  much  upon  bis  indebtedness. 

Anton  F.  Coldewey  received  a  salai^y  of  S9,000  per  year  from  the  bank  as. 
its  pre.eident.  He  was  the  active  head  of  the  institution,  participating  i)er- 
eonally  in  the  daily  management  of  its  business  affairs.  It  was  he  who  laid 
before  the  advisory  committee  the  paper  that  was  to  be  passed  upon  by  them. 
Notwithstanding  the  facts  above  enumerated,  he  did  not  tell  them  at  any 
time  that  his  sun  was  being  permitted  to  overdraw  his  account  so  exten- 
sively, or  at  all,  nor  did  he  bring  to  the  attention  of  the  committet-  a  num- 
ber of  notes  given  by  his  son  to  the  bank  without  security,  which  were 
credited  upon  his  overdrawn  account,  reducing  it  apparently  to  that  extent. 
The  directors  testified  that  they  did  not  know,  and  had  never  heard,  ol 
William  Q.  Coldewey  having  overdrawn  his  account  to  the  extent  that  he 
did  do  it,  nor  had  they  heard  that  he  had  overdrawn  it  at  all  until  after  the 
death  of  Anton  F.  Coldewey.  That  certain  of  the  directors,  including  the 
president,  overdrew  their  accounts  at  times  and  that  other  persons  were 
allowed  to  overdraw  their  accounts  at  times  is  not  material  here.  The 
practice  in  a  bank  of  allowing  its  customers  to  overdraw  their  accounts 
without  prearranged  security  is  a  matter  at  least  to  be  detenu ir.i'd  by  the 
governing  body  of  the  bank,  its  boari  of  directors,  or  if  the  b«  ard  sees, 
proper  to  delegate  that  matter, and  does  delegate  it,  to  itspresidentrr  cashier, 
then  by  those  officers.  (Pryse  v.  Farmers  Bank,  17  Ky.  Law  H»'p. ,  1056; 
First  National  Bank  v.  Reese,  25  Ky.  Law  Hep.,  778.)  But  if  the  practice 
as  a  business  course  is  allowed  by  the  bank  at  all,  whether  by  direct  action 
of  Its  board  of  directors  or  whether  by  its  cashier  or  president  under  the 
authority  delegated  to  them  by  the  board  of  directors,  the  property  of  allow- 
ing particular  overdrafts  is  one  that  addresses  itself  to  the  business  judg- 
ment and  discretion  of  the  ofiScers  having  that  matter  in  charge.  If  they 
act  prudently  and  honestly  they  will  not  be  held  responsible  for  losses  that, 
occur  frjra  it.  On  the  other  hand,  if  they  allow  the  funds  of  the  bank  to  be 
so  appropriated  by  a  customer  or  custon^ers  who  are  known  to  be  insolvent, 
or  whose  assets  or  business  would  not  justify  a  prudent  person  similarly 
situated  to  extend  them  such  credit,  they  will  be  liable  to  the  bank  as  for  a 
neglect  of  theii  duty  where  loss  results  from  it.  We  might  stop  this  case 
here  on  the  facts,  for,  even  if  this  overdrawing  of  accounts  by  n  customer 
of  appellant  bank  was  a  practice  expressly  allowed  by  authority  of  its  board 
of  directors,  and  was  left  by  them  as  a  matter  of  business  discretion  to  the- 
president  and  cashier,  in  this  case  the  facts  show  that  the  line  of  credit  ex- 
tended to  William  G.  Coldewey  was  far  beyond  what  his  business  and  prop- 
erty justified.  It  was  a  reckless  employment  of  the  bank's  funds,  more 
than  negligent,  for  which  both  the  president  and  cashier  would  be  liable  ta 
the  bank  as  for  a  neglect  of  their  duties  ana  a  breach  of  their  trust.    To  go. 
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further,  as  the  caee  hne  been  prepared  aDd  presented  on  this  line,  we  find 
that  the  power  wae  not  delegated  by  the  board  of  directors,  or  by  the  ad- 
irisory  committee,  to  the  president  and  cashier  to  loan  this  bank's  funds 
otherwise  than  upon  the  advice  and  consent  of  the  advisory  committee  or  of 
the  board  of  directors.  The  loans  that  were  made,  for  snch  is  the  effect  of 
the  overdrafts  of  William  G.  Coldewey,  were  not  by  the  consent  of.  nor 
were  they  known  to,  the  directors  nor  to  the  advisory  committee.  It  appears 
rather  that  they  were  concealed  from  them.  This  was  a  direct  breach  of  a 
plain  duty  owing  by  these  officials,  the  president  and  cashier,  to  the  bank 
«nd  its  stockholders  and  creditors,  for  which  they  should  be,  and  are,  liable 
to  the  bank,  damage  to  it  having  resulted  therefrom.  That  the  bank  has 
not  seen  proper  to  proceed  airalnst  the  cashier  by  action  does  not  at  all  lessen 
the  liability  of  the  president  for  his  breaoh  of  duty.  We  find,  however,  that 
fleveral  thousand  dollars  of  these  overdrafts  occurred  after  March  IS,  1900, 
the  last  time  Anton  F.  Coldewey  appears  to  have  been  at  the  bank  acting 
AS  its  president.  After  that  he  was  confined  to  his  home  by  sickness,  from 
which  he  died.  For  the  overdrafts  created  after  March  18,  1000,  he  is  not 
liable,  for  he  did  not  authorise  them,  nor,  so  far  as  the  record  showg,  did  he 
know  that  they  were  being  created,  nor  was  it  within  his  power  at  that 
time  to  have  prevented  it.  For  allowing  these  it  appears  that  the  cashier 
alone  is  responsible. 

A  matter  is  pleaded  in  defense  by  way  of  estoppel  against  the  bank,  which 
Is,  that  on  September  18,  1900,  William  G.  Coldeway  made  a  deed  of  trust 
to  Gustave  D.  Coldewey  of  all  the  assets  of  August  Coldewey  &  Co.  and  of 
his  individual  assets,  including  his  share  in  his  father's  estate,  in  trust  for 
the  payment  of  his  business  creditors,  and  that  the  bank,  together  with 
other  business  creditors  of  August  Coldewey  &  Co.,  then  agreed  in  oonsid- 
eration  of  that  conveyance  not  to  sue  William  G.  Coldewey,  but  to  look  only 
to  the  assets  so  conveyed  to  the  satisfaction  of  its  claims  against  William  G. 
Coldewey,  and  that  by  this  conduct  the  bank  had  estopped  itself  from 
making  any  claim  against  Anton  F.  Coldewey  for  losses  by  his  breach  of 
trust  as  president. 

Before  a  matter  can  operate  as  an  estoppel  in  pals  it  must  be  shown  that 
the  party  pleading  it  has  been  prejudiced  in  some  right  of  hie  by  the  act 
complained  of;  that  he  would  have  done  something  wkioh  he  could  have 
done  but  for  the  act,  or  that  he  was  induced  to  do  something  that  be  would 
not  have  done  but  for  it.  It  is  not  shown  in  this  case  that  Anton  F.  Colde- 
wey's  estate  was  injured  in  any  way  by  the  matter  pleaded  as  an  estoppel 
Suppose  William  G.  Coldewey,  being  insolvent,  had  determined  or  threat- 
ened to  avail  himself  of  the  bankruptcy  act,  and  was  induced  to  forego  that 
in  the  bank's  favor  by  the  agreement  of  the  bank  not  to  sue  him  upon  these 
debts  for  a  definite  time,  as  it  is  charged.  How  oould  that  have  Injured 
Anton  F.  Coldewey *s  estate?  In  the  first  place,  making  the  deed  of  assign- 
ment did  not  prevent  William  G.  Coldewey  from  taking  the  benefit  of  the 
bankruptcy  statute.  In  the  next  place,  the  deed  of  assignment  did  not  give 
to  William  G.  Coldewey  anything  of  his  own  estate  that  he  was  not  entitled 
to  under  the  law  without  regard  to  that  deed,  ezoept  the  Immunity  from 
suit  for  a  certain  time.  As  Anton  F.  Coldewey  was  not  the  surety  of  Wil- 
liam G.  Coldewey,  nor  his  guarantor,  nor  otherwise  bound  for  him  hy  con- 
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tract  on  thege  matters,  If  ADton  F.  Coldewe^  had  a  right  of  action  against 
William  O.  Coldewey,  he  still  had  it.  If  Anton  F.  Goldewey's  estate  had 
fiuch  right  it  could  not  be  affected  by  the  agreement  between  the  bank  and 
William  Q.  Coldewey.  Again,  if  the  banls  derived  any  benefit  or  advantage 
from  the  assignment  and  the  collateral  agreement,  that  advantage  went  to 
reduoe  William  Q.  Coldewey's  indebtedness  to  it.  and  to  the  extent  that  It 
did  redoce  that  indebtedness,  Anton  F.  Coldewey's  liability  to  the  bank 
was  correspondingly  reduced.  Therefore,  instead  of  being  a  detriment,  it 
was  an  advantage  to  Anton  F.  Coldewey's  estate  that  the  agreement  was 
made.  There  was  no  privity  between  Anton  F.  Coldewey,  William  G. 
Coldewey  and  the  bank  in  this  matter.  William  G.  Coldewey  was  bound  to 
the  bank  upon  his  implied  contract  to  repay  it  the  money  had  and  received 
by  him.  Anton  F.  Coldewey  was  bound  to  t>^e  bank  for  his  tort  wherein 
be,  in  neglect  of  his  duty  or  in  fraud,  suffered  his  son  to  withdraw  the 
funds  of  the  bank  without  consent  of  the  board  of  directois  or  the  advisory 
committee  and  without  collateral  or  other  security,  whereby  the  bank  sus- 
tained the  loss.  This  is  not  such  a  relation  as  that  a  release  of  one  of  the 
parties  bound  would  release  the  other.     (Brnnnin  v.  Loving.  82  Ky.,  877.) 

It  may  be  true,  as  claimed  by  appellees  and  as  indicated  by  the  opinion  of 
the  learned  chancellor  who  tried  this  case,  that  the  cashier  was  more  cul- 
pable in  the  matter  of  allowing  these  overdrafts  than  was  the  president.  It 
may  furthermore  be  true,  as  claimed,  that  others  of  the  board  of  directors 
^ere  culpably  negligent  in  the  matter,  though  if  these  facts  were  all  so,  the 
bank's  right  of  action  is  for  the  tort  against  all  of  its  derelict  ofBoers  who 
have  occasioned  its  loss.  The  action  may  be  against  all,  or  it  may  be 
against  one  or  more.  The  bank's  legal  right  to  recover  the  loss  indicated 
by  this  opinion  against  Anton  F.  Coldewey's  estate  appears  to  be  clear  in 
law.  The  unsecured  notes  executed  by  William  G.  Coldewey  in  part  settle- 
ment of  his  overdrafts  after  they  had  been  created  are  to  be  treated  as  the 
overdrafts  are.  These  settlements  were  not  a  loaning  of  the  bank's  money 
by  its  board  of  directors,  but  simply  reduced  to  definite  form  the  evidence 
and  amount  of  the  liability  to  it  previously  created  by  the  overdrafts  wrong- 
fully permitted  by  the  president  and  cashier. 

The  judgment  of  the  circuit  court  to  the  contrary  is  reversed  and  cause 
remanded,  with  directions  to  enter  judgment  in  conformity  wjth  this 
opinion. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  ROSS. 
(Filed  December  16,  1904— Not  to  be  reported.) 

1.  Appeals— Jurisdiction— In  an  appeal  by  the  defendant  from  a  judgment 
for  less  than  $900  rendered  in  an  action  for  rent  of  land  in  which  the  ten- 
ancy is  denied  and  the  ownership  of  the  land  is  claimed  by  the  defendant, 
the  Court  of  Appeals  has  Jurisdiction  of  the  appeal  as  the  judgment  deter* 
mines  the  status  of  the  land. 

2.  Assumpsit— Use  and  occupation— In  an  action  upon  a  contract  for  rent 
If  the  plaintiff  fails  to  show  that  the  defendant  holds  as  tenant  he  may  re- 
cover in  assumpsit  for  use  and  occupation,  but  in  order  to  recover  for  use 
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and  occupation  the  plaintiff  must  make  out  bis  title  just  as  he  would  in 
ejectment. 

8.  Patent — Interference— PoFsession  of  lap— Where  a  party  is  in  possession 
of  a  plcee  of  land  occupying  and  claiming  it  adversely,  the  fact  that  another 
party  laid  a  land  warrant  on  a  tract  including  the  strip  so  occopied,  and. 
obtained  a  patent  and  took  possession  of  the  land  named  in  the  patent  out- 
side of  the  said  strip,  he  does  not  thereby  oust  the  possession  of  the  party 
occupying  and  claiming  such  strip  unless  he  also  takes  possession  of  the 
lap. 

Pirtle,  Trabue,  Doolan  &   Cox,  J.  M.  Dickinson  and  Bush   &  Grafsham: 
for  appellant. 

Hendrick  &  Miller  and  J.  C.  Hodge  for  appellee. 

Appeal  fiom  Livingston  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee   Koss  filed   this   suit  against  the   Illinois  Central    B.    R.    Co.. 
alleging  in  his  petition  that  he  wan  the  owner,  and  for  many  years  had  been 
in  the  possession,  of  a  strip  of  ground  about  eighty  feet  wide  and  one  hun- 
dred feet  long,  which  was   particularly  described   in   his  petition;  that  the 
land  had  been,  by  his  consent  and  agreement,  u^ed  by  the  railroad  company 
as  his  tenant,  part  of  it  being  used  for  a  stock  pen  and  part  of  it  for  a  load- 
ing yard;  that  the  company  promis»Hl  to  pay  him  a  n^asonable  rent  therefor; 
that  the  company  had  used  the  land  as  his  tenant  since  July  6,  1896.  and  it 
promised  to  pay  him  the  rent,  but  had  not  paid  any  part  of  it.     He  prayed 
judgment  for  the  rent,  $A18.5U,  with   interest  and  costs.     The  railroad  onni- 
pany  filed  an  answer  aptly  denying  all  the  allegations  of  the  petition.    It 
also  alleged  that  the  strip  of  land  was  condemned  by  the  Elizabethtown  & 
Paducikh  R.  R.  Co.   as  part  of  its  right  of  way  about  the  year  1870;  that  thia 
company  held  the  land  from  that  time  until  the  year  1888,  when  It  Bold  all  of 
its  property  to  the  Chesapeake,  Ohio  &  Southwestern  R.  R.  Co.,  which  held 
it  until  the  year   1890,  when  it  sold  out  to  the  Chicago.  St.  Louis  Ss  New 
Orleans  R.  R.  Co.,  which   sold  it  to  the  Illinois   Central  R.  R.  Co.;  that 
since   its  condemnation  it  had  been  held  in  actual,  adverse  possession  to  a 
well  defined  and  well  marked  boundary  by  the  defendant  and  those  under 
whom   it  claimed.    It  also  pleaded   that  the  title  under  which  plaintiff 
claimed  the  land  was  champertous.    A  reply  was  filed  denying  the  afUrma- 
tive  allegations  of  the  answer.    The  case  was  submitted  on  the  law  and 
fiicts  to  the  court,  a  jury  being  waived,  and  judgment  was  ent4*red  against 
the  defendant  for  1182  and  costs  under  a  special  finding  that  the  land  was 
held  as  tenant,  and  the  company  appeals. 

A  motion  is  made  in  this  court  to  dismiss  the  appeal  on  the  ground  that 
the  amount  recovered  being  less  than  1200  the  court  is  without  jurisdiction. 
By  section  060,  Kentucky  Statutes,  no  appeal  may  be  taken  to  the  Court  of 
Appeals  from  a  judgment  for  the  recovery  of  money  **ii  the  value  in  con- 
troversy" is  less  than  1900,  exclusive  of  interest  and  costs.  The  jodfrroent 
here  is  for  less  than  1200,  but  it  does  not  follow  from  this  that  "the  value 
in  controversy"  is  less  than  f200,  for  the  judgment  fixes  a  status.  It  deter- 
mines that  the  defendant  holds  the  strip  of  land  in  controversy  as  tenant  of 
the  plaintiff  under  an  agreement  to  pay  him  a  reasonable  rent  therefor.    Ic» 
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therefore,  determines  that  the  defendant  does  not  hold  the  land  in  its  own* 
right.     In  another  action  for  rent  accruing  since  the  rendition  of  the  judg- 
ment appealed  from  the  defendant  would  be  estopped  to  set  up  that  it  dldl 
not  hold  the  land  as  tenant  or  to  say  that  it  held  the  land  in  its  own  right. 
The  judgment  is  also  conclusive  that  the  defendant's  possession  of  the  landi 
was  not  adverse  to  the  plaintiff.    One  who  enters  as   tenant  can  not  while- 
remaining  in   possession  deny  the   landlord's  title,    and,  therefore,  if  this* 
judgment  stands  the  defendant,  in  order  to  set  up  its  own  title  to  the  landi 
against  the  plainMfft  must  first  surrender  the  possession  of  thei  property  to> 
him.     If  it  should  surrender  the  possession  it  could  not  rely  in  a  suit  to  re- 
cover the  land  on  adverse  possession  of  the  land  while  held  by  it  as  evidence 
of  title.     The  value  in  controversy,  therefore,  on  the  appeal  is  not  only  the 
amount  of  money  adjudged  against  the  defendant,  but  the  possession  of  the* 
property  itself,  and  the  right  to  hold  adversely.    In  other  words,  the  judg- 
ment by  necessary  implication   settles  important  rights  in  the  land  itself, 
and,  therefore,  these  rights  are  involved  on  the  appeal  no  less  than  the  sum- 
of  money  adjudged  against  the  defendant.     For  these  reasons  the  motion  to 
dismiss  the  appeal  must  be  overruled. 

The  facts  in  regard  to  the  title  to  the  property  are  in  brief  as  follows  :: 
The  Elizabethtowu  &  Paducah  B.  R.  Co.  condemned  it  as  part  of  its  right 
of  way  in  a  proceeding  against  Isaac  Kucker's  heirs  and  took  possession  o£ 
it  at  the  time,  and  it  and  its  vendees  have  been  in  possession  of  it  ever  since.. 
But  it  turned  out  that  the  Uucker  patents  did  not  adjoin  as  was  supposed,, 
and  that  there  was  a  strip  between  the  two.  The  lot  in  controversy  is  a  part 
of  this  strip.  So  the  railruad  company,  as  appears,  did  not  acquire  the  title- 
to  the  land  by  its  proceeding  condemning  it.  Whether  it  has  since  acquired 
title  by  adverse  possession  we  need  not  determine  in  this  action. 

About  the  year  1873,  and  after  the  railroad  had  ttiken  ixtssesslon,  a  man 
named  Sullivant  conceiving  that  there  was  vacant  land  between  the  two 
Bucker  patents,  obtained  a  land  warrant  from  the  county  court  for  one  hun- 
dred and  twenty  four  acres  of  land.  Sullivant  obtained  no  patent  for  the 
land,  but  lived  on  it  for  several  years.  After  he  left  it  one  Crocksdain 
lived  there,  and  after  him  one  Richardson,  who  bought  it  from  Crocksdain 
and  sold  it  to  T.  O.  Uubsell.  The  Rucker  heirs  sued  Russell  and  recovered 
all  of  the  land  but  twenty-four  acres,  but  the  twenty-four  acres  includes  the 
atrip  in  controversy.  An  execution  was  issued  against  Russell  for  the  costs 
In  that  case,  and  the  plaintiff,  Ross,  is  the  assignee  of  the  purchaser  at  the 
execution  sale  at  which  the  twenty -four  acres  were  bid  in  for  less  than  the 
amount  of  the  debt.  The  sheriff  subsequently  made  him  a  deed.  This  was 
about  the  year  lb85.  In  the  year  1800  Boss  made  to  Yancey  a  quit-claim 
deed  for  part  of  the  land  which  includes  part  of  the  strip  in  controversy. 
The  sheriff's  sale  was  made  while  the  Chesapeake,  Ohio  &  Southwestern 
B.  R.  Co.  was  in  possession  of  the  land  claiming  it  under  the  condemnation 
proceedings.  Ross  was  the  agent  for  the  railroad  company  from  about  the 
year  lb86  to  the  year  1800,  but  was  not  connected  with  it  after  that.  The 
Illinois  Central  R  R.  Co.  came  Into  possession  In  1806,  holding  under  its 
lease  from  the  Chicago,  St.  Louis  &  New  Orleans  R.  R.  Co.,  which  had  a 
deed  from  the  Chesapeake,  Ohio  Ss  Southwestern  R.  B.  Co.,  which  likewise- 

vol.  26—79 
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had  a  deed  from  the  Elizabethtown  &  Padocah  B.  B.  Co.  All  of  tbese  deedi 
were  with  warranty  and  were  recorded.  It  is  not  shown  that  Sullirant  ever 
by  any  writing  transferred  such  title  as  he  had  to  Crooksdain,  and  do 
transfer  from  Croc l:sda in  to  Russell  is  shown,  at  least  no  writing  is  pro- 
.duced. 

There  is  no  evidence  of  the  renting  of  the  land  hy  the  defendant  or  any 

-> agreement  to   pay  rent,  except  the  testimony  of  the  plaintiff,    Rof^.    Hii 

'  testimony  is  that  in  I88d  or  1889,  when  the  prpperty  was  in  the  possession  of 

the  Chesapeake,  Ohio  &   Southwestern   B.  R.  Co.  and   it   was  building  a 

^  stock   pen  on  the  lot,    he  had  a  talk  with  the  agent,  who  it  was  he  did  not 

'  know.     His  statements  are  as  follows: 

"Q.  Mr.  Boss,  I  will  get  you   to   state  jibout  when   the  railroad  entered 
upon  that  lot.  if  it  ever  entered  upon  it'?" 

"A.  They  placed  Che  stock  pen  on  it  about,  I  think,  in  '90.  Let  rue  see.  I 
^on't  know  whether  I  have  got  the  dates  right  or  not;  maybe  "9S  or  *99." 

•*Q.  You  mean  '88  or  '89?' 

-•A.  Yes,  sir;  '88  or  '89. 

"Q.  Well,  did  you  have  any  contract  with  the  agents  or  persons  represent^ 
Jng  the  road  after  they  entered  upon  it?" 

''A.  My  recollection  is  that  something  was  said  about  it  by  some  of  them, 
oftsbed  me  if  I  had  any  objection. " 
•  "Q.  Who  was  that?" 

"A.  I  don't  know." 

""Q.  Asked  if  you  had  any  objection  to  placing  a  pen  there?" 
"•A.  Yes,  sir." 
*"Q.  What  did  you  say?" 

""'A.  I  said  I  would  be  glad  for  them  to  have  a  stock  pen  there  if  they 
needed  one." 

In  his  cross-examination  this  occurs: 

*'Q.  You  say  that  way  back  yonder  some  representative,  as  yon  style  him, 
of  the  railroad  company  operating  that  road  at  the  time,  came  to  yon  to  get 
permission,  if  I  understand  you,  to  put  this  cattle  pen  on  this  proper^?" 

"A.  About  the  time  it  was  built  I  think  I  had  a  oonyersation  with 
«ome  foreman,  or  he  had  with  me,  that  wanted  to  build  stock  pens  and 
depots,  and  when  he  went  to  build  it,  or  before  he  commenced  to  build  it, 
he  asked  me  if  I  had  any  objection.  I  told  him  no;  I  would  be  glad  to  bays 
.the  stock  pen  there." 

"Q.  You  told  him  that  you  owned  the  property?" 

-■'A.  I  don't  think  I  told  him  anything  about  it." 

"'Q.  Did  he  know  that  you  owned  the  property?" 

"A.  I  don't  know  that  he  did;  I  claimed  it." 

'**Q.  Then  you  told  him  that  you  had  no  objection;  did  he  then  balld  the 
pen  there?" 

»'A.  Yes,  sir." 

"Q.  You  say  you  don't  know  who  that  party  was?'* 

**A.  No,  sir;  foreman  of  the  gang  of  men  that  built  these  things." 

It  does  not  appear  from  this  that  the  man,  whoever  he  was,  had  any  an* 

thority  to  speak  for  the  railroad  company,  or  that  he  undertook  to  make 

^ny  contract  for  it.    Elsewhere  in  his  testimony  it  appears  that  Boss  lived 
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near  the  station,  and  bad  a  store  there.  He  was  the  a^ent  of  the  company  at 
the  time  and  the  man  building  the  pen  would  naturally  ask  him  if  the 
location  suited  him.  It  is  not  shown  that  any  demand  was  ever  made  on 
the  Chesapeake,  Ohio  &  Southwestern  R.  B.  Co.  for  rent,  or  that  that  com 
pany  ever  paid  any  rent,  or  understood  that  rent  was  expected  from  It. 
After  the  Illinois  Central  B.  R.  Co.  came  into  possession  in  1896  no  claim 
"was  made  upon  it  for  several  years.  Finally,  the  plaintiff  had  a  talk  with 
-some  of  its  men.    He  testifies  as  to  it  as  follows : 

'*Q.  Mr.  Boss,  by  permission   of  his  honor,  I  will  ask  you  a  question  I 
•overlooked  on  your  direct  examination.    I   will  ask  you  to  say  whether  or 
not  the  defendant  has  ever  tried  to  purchase  this  tract  of  land  from  you.    If 
-«o,  tell  when  and  through  whom?" 

"A.  Onetime  it  was  through  two  of  their  men,  I  never  did  know  who 
they  were,  sent  there  by  the  company^  I  was  over  at  my  residence,  and  they 
<same  over  there  and  tried  to  make  a  deal,  but  could  not;  and  another  time 
they  sent  Mr.  Washington." 

*'Q.  Can  you  .recall  the  names  of  the  two  men  that  came  over  to  see  you 
first?" 

**A.  No,  sir,  I  can  not;  young  men  both  of  them,  occupying  his  position." 

It  further  appears  from  the  proof  that  about  a  year  before  the  suit  was 
filed  the  plaintl£f  made  a  demand  on  the  company  for  the  rent  on  the  ground, 
4ind  when  this  demand  was  made  the  company  sent  Mr.  Washington,  who 
was  an  engineer  in  its  employment,  to  make  a  survey  of  its  ground  and 
learn  the  nature  of  the  demand  which  the  plaintiff  was  setting  up.  He  had 
no  authority  to  do  anything  but  make  a  survey.  The  other  two  men  occu- 
pying his  position  are  not  shown  to  have  had  any  more  authority  than  he 
liad.  Besides  all  this,  an  effort  to  buy  peace  would  not  constitute  the  rail- 
road company  a  tenant,  or  in  any  way  sustain  the  allegations  of  the  petition. 

The  circuit  court  in  its  finding  of  fact  did  not  find  that  the  Illinois  Cen- 
tral B.  B.  Co.  held  the  land  as  tenant  or  agreed  t6  pay  rent,  but  his  finding 
was  that  the  company  succeeded  to  the  obligations  of  the  Chesapeake,  Ohio 
-A   Southwestern  R.  B.  Co.,  and  that  it  held  as  tenant.    But  the  evidence 
•does  not  warrant  the  finding  that  the  Chesapeake.  Ohio  &  Southwestern  B. 
H.  Co.  held  as  tenant.    What  we  have  quoted  above  is  all  the  evidence  In 
the  record  to  sustain  it.    In  order  to  establish  a  tenancy  it  was  incumbent 
-on  the  plaintiff  to  prove  not  only  a  contract  to  this  effect,  but  that  the  agent 
of  the  corporation  with  whom   it  was  made  had  authority  to  make  IjH;'  or 
that  it  was  within  the  apparent  scope  of  his  authority.    The  proof  wliolly 
<ail8  to  show  either  of  these  facts. 

This  brings  us  to  consider  whether  an  action  may  be  maintained  although 
^he  plaintiff  falls  to  show  that  the  defendant  held  as  tenant.  The  rule  la 
that  assumpBit ^lies  for  the  use  and  occupation  of  land  although  there  is  no 
•express  contra^  of  renting  or  agreement  to  pay  for  the  use  of  the  land. 
<Logan  y.  Lewis,  80  Ky.,  8;  Jones  v.  Tipton,  82  Ky.,  296;  BiTinam  v.  Best, 
49  Ky.,  297.)  It  has  also  been  held  that  where  the  plaintiff  sues  upon  an 
•express  contract  to  pay  at  a  particular  tlmS  or  in  a  particular  way  he  can 
Aot  recover  upon  a  quantum  meruit  without  amending  his  petition.  (New- 
ton's Ex 'or  v.  Field,  98  Ky.,  186.)  In  the  case  before  us  the  express  con- 
4rtt0t  stated  in  the  petition  is  precisely  What  the  law  would  imply  in  the 
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abeenoe  of  a  ooDtract,  and  if  the  plalntifiF  failed  to  estahliiib  an  ezprras  eoir- 
tract,  and  did  establi^  the  rest  of  his  alle^ationff,  we  would  Fimplj  have  » 
case  where  the  plaintiff  had  shown  facts  sufficient  to  warrant  a  recorerr 
although  he  had  not  established  all  the  facts  which  he  alleged.    To  Ulns- 
trate:   If  the  plaintiff  sued  for  personal   serTioes,  alleging  that  thej  were 
worth  1100  a  month  and  were  performed  at  the  request  of  the  defendant,  and 
that  it  had  promised  to  pay  him  that  sum  therefor;  but  simplj  showed  RerTice» 
rendered  for  the  defendant  at  his  request  worth  tlOO  a  month,  be  might  re- 
ooTer  although   he  failed  to  prove  the  express  onntract  to  paj.    The  same- 
rule  must  be  applied  in  a  suit  to  recover  for  the  use  and  occupation  of  land 
where  the  express  contract  alleged  is  the  same  as  the  contract  which  the 
law  would  imply  from  the  facts  stated.    But  in  order  to  recover  for  the  use 
and  occupation  of  the  land  in  assumpsit,  where  the  relation  of  landlord  and 
tenant  is  not  shown  to  exist,  the  plniQtiff  must  make  out  his  title  just  as  he 
would  in  ejectment,    for  the  foundation  of  the  action  is  the  appropriation 
by  the  defendant  to  its  use  of  the  plaintiff's  property.    Whether  the  plalntifi 
sues  for  the  land  or  for  damages  for  its  detention  or  for  ir«  use  and  occupa- 
tion the  rule  in  each  case  is  the  same.    He  must  recover  only  on  the  strength 
of  his  own  title  where  his  title  if  denied  and  the  relation  of  landlord  and 
tenant  does  not  exist.  ' 

In  the  case  before  us  the  railroad  company  was  in  the  actual  occupancy 
and  possession  of  the  entire  strip  of  land  which  it  condemned,  holding  to  » 
well  defined  boundary  when  Sullivant  laid  his  land  warrant  and  settled  ou 
his  boundary;  but  his  settlement  was  not  within  the  lap  and  did  not  oust 
or  break  the  prior  possession  of  the  railroad  company.  The  same  is  true  of 
the  holding  of  Crocksdain,  Richardson  and  Kussell.  So  far  as  appears  Sul- 
livant never  had  the  legal  title  to  the  land  he  took  up,  and  there  la  no  show- 
ing that  Russell  had  the  legal  title  to  the  land  which  was  sold  at  the  execu- 
tion sale  under  which  Ross  held.  The  sheriff's  deed  is  the  only  evidence  of 
title  produced  by  Ross.  So  the  evidence  on  the  trial  failed  to  show  that  be 
was  the  owner  of  the  strip  in  controversy,  or  to  show  an  adverse  possession 
of  it  by  him  or  those  under  whom  he  claims. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 


WARD  V.  COMMONWEALTH. 

(Filed  December  16,  1904— Not  to  be  reported.) 

■ 

1.  Homicide— Evidence— Powder  burn— On  the  trial  of  one  for  murder, 
where  the  evidence  shows  that  at  the  time  of  the  killing  there  were  four 
shots  fired,  two  out  i^'  the  yard  where  appellant  and  deceased  were,  and  two 
frnm  the  front  door  of  a  house  thirty -three  feet  from  wh4re  deceased  was 
killed:  that  two  bullet  holes  were  found  in  the  breast  of  dec^aved  and  his 
clothing  and  flesh  were  powder  burned,  it  is  conclusively  sbown  that  de- 
ceased was  not  killed  by  the  shots  fired  from  the  door  of  the  bouse. 

8.  Admissions  of  accused— Competency— Oft  the  trial  of  one  for  murder 
admissions  of  the  accused  on  cross-examination  tending  to  show  his  in- 
timacy with  two  girls  who  were  witnesses  for  the  Commonwealth,  his  con- 
nection with  their  departure  from  and  keeping  them  out  ol  the  State,  renting- 
them  a  house  in  West  Virginia,  and  taking  them  to  Ohio,  were  competent 
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^Tldenoe  and  were  properly  admitted,  but  to  the  ezteni;  that  euoh  admission! 
tended  to  prove  improper  relations  between  accused  and  the  ffirls  that  would 
subject  him  to  prosecution,  though  only  for  a  misdemeanor,  they  were  in* 
competent. 

W.  S.  Harktns  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Johnson  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Settle. 

This  is  an  appeal  from  a  judgment  of  the  Johnson  Circuit  Court  enterf  d 
Tipon  a  verdict  finding  the  appellant,  Jeff  Ward,  guilty  of  voluntary  man- 
■slaughter  and  fixing  his  punishment  at  confinement  in  the  penitentiary  for 
ten  years  for  taking  the  life  of  William  Wright,  colored,  on  the  night  of  De- 
K:ember  34,  1908. 

The  indictment  charged  appellant  with  the  crime  of  murder,  but  in  the 
opinion  of  the  juiy  the  evidence  showed  the  killing  to  have  been  done  in 
-sudden  heat  and  passion  and  without  previous  malice,  and  the  fact  that  the 
punishment  inflicted  was  much  less  than  the  maximum  limit  for  voluntary 
manslaughter  indicates  that  the  jury  must  have  found  in  the  evidence  some 
oause  for  mitigating  the  punishment.    The  facts  of  the  homicide  were  in 
brief  as  follows:  On  the  night  in  question  there  was  gathered  at  the  house 
of  Louis  Salmons,  himself  and  wife«  two  daughters  of  the  latter  by  a  former 
husband,  known  as  Alt!  Muslck  and  Stella  Mustek,  James  Salmons,  Wil- 
liam Wright  and  Aeberry  Davis,  the  last  two  being  colored  men  who  had 
shortly  theretofore  been   in  the  employ  of  James  Salmons.    It  appears  that 
-James  Salmons  had   that  day  provided   himself  with  a   gallon   of  whisky 
which  he  took  to  the  house  of  his  brother  Louis.    All  present  partook  of  the 
whisky  and  also  of  some   brandy  which  was  in   the  possession  of  Wright. 
Wright  played  the  banjo  for   the  entertainment  of  the  company,  and  the 
music   bei^iig   heard   by  appellant,  Jeff   Ward.  Bish  Ward,  Dick  Wells,  and 
'two  or  three  other  persons  who  happened  to  be  passing  the  Salmons'  resi- 
dence that  night,  they  went  to  the  window  of  the  house  and  looked  in. 
Being  observed  by  some  of  the  family  they  were  Invited  to  enter  the  house, 
which  they  did,  and  the  entire  company  drank  of  the  whisky. 

When  appellant  and  his  party  entered  the  house  James  Salmons  had  upon 
his  person  a  pistol,  with  a  holster  and  belt,  seeing  which  appellant  took  off 
a  pistol  he  was  carrying  and  handing  it  to  James  Salmons,  said:  "Take 
this,  and  you  will  have  a  pair."  James  Salmons  took  the  offered  pistol  and 
attached  it  to  his  person  with  his  own.  About  this  time  several  cf  the  com- 
pany began  to  dance  to  the  music  of  the  banjo.  While  the  dance  was  going 
on  Dick  Wells  went  to  the  negro,  William  Wright,  took  off  his  hat  and 
began  to  '^knuckel"  him  on  the  head.  The  negro  objected  to  this  tieat- 
ment,  and  some  words  arose  between  them.  At  this  juncture  Louis  Sal- 
mons Galled  the  attention  of  James  to  the  conduct  of  Wells,  and  James  went 
■at  once  to  Wells,  seized  him  and  shoved  him  bLck  against  the  bed,  and  told 
him  that  if  he  did  not  let  the  negro  alone  that  he  would  whip  him.  The 
appellant  then  sprang  toward  James  Salmons  and  jerked  the  latter's  pistol 
out  of  the  holster  instead  of  his  own.  Salmons  thereupon  drew  from  the 
iiolster  on  his  person,  the  pistol  that  appellant  had  given  him  when  he  en- 
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tered  the  house  and  *'broke  it  down"  to  see  if  it  was  loaded.  Appellant  then 
banded  bis  pistol  back  to  him  and  asked  for  bis  own,  which  Salmons  gate 
him. 

After  appellant  obtained  his  pistol  he  Invited  the  n<^gro,  Wright,  to  go  out 
into  the  yard  with  him,  and  the  two  went  out  together.  In  a  minute  or  two 
after  they  left  the  house  two  pistol  shots  were  fired  in  the  yard.  Upon 
hearing  which  Jim  Salmons  ran  to.  the  door,  pointed  his  pistol,  with  the^ 
muzzle  elevated,  and  fired  it  twice  while  standing  in  the  door.  Immediately 
afterwards  appellapt  entered  the  house  holding  his  pistol  in  his  hand  by  bis 
■ide,  and  told  Salmons  that  he  (Salmons)  had  killed  the  negro.  Salmons 
replied  that  he  had  not  killed  anybody,  but  had  elevated  his  pistol  when  it 
fired.  The  Salmons  then  ordered'  the  appellant  and  his  party  to  leave  the 
premises,  which  they  did. 

The  dead  body  of  Wright  was  found  at  the  front  gate  at  a  distance  ot 
thirty-three  feet  from  th»'  door  where  James  Salmons  stood  when  be  fired 
the  two  shots.    An  examination  of  the  body  of  the  dead  man  showed  that  he 

■ 

had  received  two  bullet  wounds  tW9  or  three  inches  apart,  both  near  the 
left  nipple.  It  was  later  discovered  bj  a  physician  who  made  the  examina- 
tion of  the  wounds  that  oi^e  of  the  bullets  had  entered  the  heart,  cansing^ 
instant  death.  The  entrance  of  the  bullet  into  the  heart,  together  with  the 
fact  that  the  deceased  held  in  his  hand  and  across  his  breast  a  paling  which 
he  had  evidently  pulled  off  the  fence  about  two  feet  away,  would  aeem  t(^ 
indicate  that  he  fell  where  he  was  shot,  and  that  death  was,  therefore,  in- 
stantaneous. The  examination  of  the  body  disclosed  the  further  fact  that 
the  deceased's  clothing  around  the  bullet  holes,  and  also  the  flesh  where  the 
bullets  entered  his  body,  was  badly  powder  burned,  thus  demonstrating 
that  the  shots  were  fired  by  some  one  standing  near  him  at  the  time. 

The  foregoing  facts  were  made  to  appear  from  the  testimony  of  the  wit- 
nesses of  the  Commonwealth,  viz.,  James  and  Louis  Salmons,  the  wife  of 
the  latter,  her  two  daughters,  the  negro  Asberry  Davis,  and   Dick  Well& 
Upon   the  other  hand  appellant,  while  agreeing  in  many  particulars  with 
the  other  witnesses  as  to  what  occurred  before  he  and  Wright  went  out  ot 
the  house,  testifletl  that  he  did  not  have  his  pistol  with  him  when  he  went, 
out  in  the  yard  with  the  negro,  and  that  he  did  not  shoot  the  negro  or  fire 
off  a  pistol  while  in  the  yard,  but  that  Wright  was  shot  by  James  Salmons 
from   the  door,  and  the  two  shots  fired  by  Salmons  was  the  only  shooting 
done  en   that  occasion.    He  further  testified  that  he  did  not  get  his  pistol 
from  James  Salmons  until  he  re-entered  the  house  after  Wilght  was  shot  by 
the  latter.     He  was  corroborated  by  several  of  the  party  by  whom  he  was 
accompanied   to  the  Salmons  house  that  night.    It  may  be  said,  however, 
that  the  evidence  introduced  in  behalf  of  the  Commonwealth  strongly  con- 
duced to   prove  that  appellant  got  possession   of  his  pistol  from  Salmons 
before  Wright  was  shot,  and  that  when  the  two  left  the  house  together  ap* 
pellant  had  his  pistol  in  his  right  hand..    In  other  words,  the  testimony  of 
the  Commonwealth  was  to  the  effect  that  Wright  was  killed  by  the  appel- 
lant; while  the  testimony  introduced  in  appellant's  behalf  tended  to  show 
that  the  killing  was  done  by  James  Salmons. 

As  to  two  questions  of  fact  there  seems  to  have  been  no  conflict,  that  is, 
all  the  witnesses  agreed  that  James  Salmons  stood  in  the  door  when  he  fired 
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• 
bis  pistol,  and  of  the  witnesses  who  examined  the  body  of  Wright  after  he 

was  shot  all  aj^reed  that  hie  body  and  clothing  were  powder  burned.  One^ 
of  the  witnesses  testified  that  his  shirt  was  burning  when  he  got  to  the- 
body.  The  conclusion,  therefore,  is  inevitable  that  the  shooting  could  not- 
have  been  done  by  James  galmonE,  as  he  was  thirty-three  feet  from  the?- 
place  where  the  body  of  Wright  fell  when  he  fired  his  pistol  from  the  door. 
It  is  equally  conclusive  that  whoever  shot  Wright  did  so  by  putting  the- 
pistol  well  nigh,  if  not  actually,  Against  his  body,  and  of  all  the  persons  wha> 
were  at  the  Salmons  house  that  night,  according  to  the  evidence,  appellant- 
Alone  was  so  situated  as  to  be  able  to  fire  the  shots  which  caused  the  death* 
of  Wright. 

No  satisfactory  proof  of  a  motive  for  the  killing  is  shown  by  the  record. 
The  most  reasonable  solution  of  the  conduct  of  the  appellant  is  that  in  his- 
intozicat>ed  condition  he  took  offense  at  Wright  from  something  that  passedi 
between  him  and  Wells  in  the  altercation  in  the  house,  or  that  he  became 
angered  at  something  that  was  said  or  done  by  Wright  while  they  were  out 
in  the  yard.  The  record  discloses  the  usual  attempts  by  each  party  to  con- 
tradict and  discredit  the  witnesses  of  the  other,  and  some  testimony  was  in- 
troduced to  impeach  the  Musick  girls  by  sho\^ing  that  their  reputation  for 
Tirtue  is  bad.  There  were  also  some  contradictions  of  the  testimony  oC 
James  Salmons,  such  as  one  or  two  declaiations  upon  his  part  made  after 
the  homicide  which  tended  to  exculpate  appellant,  but  it  is  rather  apparent- 
that  if  any  statements  of  that  nature  were  made  by  him  they  amounted  to 
expressions  of  sympathy  for  appellant  lather  than  admissions  of  guilt  upon 
bis  part.  Appellant  and  some  of  his  witnesses  were  also  contradicted  in 
several  material  matters;  but,  taking  the  evidence  as  a  whole,  It  can  not  be 
said  that  it  was  not  sufficient  to  support  the  verdict.  Numerous  ground» 
were  presented  in  support  of  the  motion  for  a  new  trial  made  in  the  court 
below,  but  as  only  one  of  the  grounds  there  relied  upon  is  now  urged  for  a 
reversal,  we  think  it  unnecessary  to  notice  the  others,  except  to  say  we  have 
found  them  wholly  untenable.- 

The  one  ground  Insisted  upon  is  the  alleged  error  of  the  trial  court  in  ad- 
mitting incompetent  testimony.  The  testimony  objected  to  is  that  elicited^ 
from  the  appellant  upon  cross  examination,  and  consists  of  certain  admis- 
sions made  by  him  in  regard  to  his  relations  with  the  Musick  girls,  Altf 
and  Stella,  after  the  homicide.  The  admissions  in  question  were  in  th& 
main  to  the  effect  that  he  had  rented  for  them  a  house  in  Barbourville^ 
West  Virginia,  and  that  he  paid  the  house  rent  while  it  was  occupied  by 
them;  and  further,  that  when  their  father  went  to  Barboursville  to  get  and* 
bring  them  back  to  their  home  in  Kentucky,  appellant  got  them  to  evade- 
and  escape  froiu  their  father  by  leaving  Barbourville  for  Huntington,  West. 
Yirginia.  from  which  place  he  (appellant)  took  one  or  both  of  them  to  Iron- 
ton,  O.  The  purpose  of  the  testimony  in  question  was  to  show  that  appel- 
lant was  trying  to  remove  the  Musick  girls  from  the  jurisdiction  of  the- 
courts  of  this  State,  and  thereby  prevent  them  from  testifying  against  him 
in  the  trial  under  the  indictment  for  the  murder  of  Wright.  They,  how- 
ever, finally  returned  to  this  State  and  gave  their  testimony  against  appel- 
lant. It  is  in  the  bill  of  evidence  in  the  record,  and  was  manifestly  hurtfulf 
to  the  appellant  as  it  conduced  to  show  his  guilt. 
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• 
To  the  extent  that  the  admlseioDS  of  appellant  tended  to  show  hli  in* 

timaoy  with  the  Mueick  glrle,  hia  connection  with  their  departare  from,  or 
"keeping  them  out  of,  this  State,  his  providing  them  a  house  In  West  Yir- 
:8inia,  and  taking  them  to  Ohio,  they  were  competent,  and  the  court  did 
not  err  in  admitting  them;  bnt  to  the  extent  that  such  admissions  tended, 
as  they  did  in  one  or  two  particulars,  to  prove  improper  relations  between 
him  and  the  Musick  girls  that  would  subject  him  to  prosecution,  though 
only  for  a  misdemeanor,  they  were  incompetent,  and  should  have  been  ex- 
cluded. But  as  so  little  on  that  score  was  admitted  by  him.  and  so  much 
of  what  he  said  was  competent  as  showing  a  purpose  on  bis  part  to  suppresi 
the  testimony  of  the  girls,  we  are  of  opinion  that  his  substantial  rights  were 
not  prejudiced  by  its  admission.  Though  no  objection  has  been  made  to  the 
Instructions,  we  have  carefully  read  them  and  find  that  thoy  are  free  from 
«rror. 

The  reoord  as  a  whole  manifesting  no  error  that  could,  in  our  opinion, 
bave  operated  prejudlcally  to  the  substantial  rights  of  appellant,  the  judg- 
ment is  affirmed. 


ALDERSON,  &c.  v.  ALDERSON'S  GUARDIAN. 
(Filed  December  16,  1904.) 

1.  Decedents'  estates— Settlement  of— Action  for— Statutory  Hen— Cred- 
itors—Under  section  2<)87,  Kentucky  Statutes,  a  lien  is  placed  upon  the  real 
estate  of  a  decedent  for  six  mouths  after  his  death  for  the  payment  of  bis 
obligations,  and  the  heir  can  not  alien  the  estate,  nor  can  any  liens  be 
created  thereon  that  will  defeat  this  statutory  lien  during  this  period  of  six 
months.  Under  Civil  Code,  Rection  428,  a  representative,  legatee,  dlstribo- 
tee  or  creditor  of  a  deceased  person  may  bring  an  action  in  equity  at  any 
time  for  a  settlement  of  the  estuite,  which,  if  brought  within  the  six  months, 
it  continues  the  statuU^ry  lien  until  the  estate  is  settled;  or  if  the  action  is 
brought  after  the  six  months,  and  before  alienation  or  before  any  Hens  are 
created  on  the  property,  it  would  ore«te  a  lis  pendens  and  protect  the  rights 
of  the  creditors  and  heirs  of  decedent. 

3.  J lulgnient  creditor  of  heir — Action  to  subject  interest  in  ancestor's  es- 
tate— Lien— Kflfect— On  the  failure  of  a  representative,  distributee  or  creditor 
of  a  decedent  to  brin^  an  action  for  a  settlement  of  the  estate  within  six 
months  after  his  death,  the  statutory  Hen  given  by  section  2087,  Kentucky 
Statutes,  to  di^tributoes  and  creditors,  lapsed  or  ceased,  and  an  action  by  a 
judgment  creditor  of  one  of  the  heirs  of  the  decedent,  setting  up  hie  judg- 
ment and  return  of  '*no  property  found,"  having  been  filed  three  days  after 
the  death  of  decedent  to  subject  such  heirs'  one-flfth  interest  in  said  estate 
to  the  payment  of  said  judgment,  thereby  acquires  a  lien  on  said  heirs*  in- 
terest therein,  and  in  the  settlement  of  said  estate  such  heirs*  one-fifth  inter- 
est should  be  taken  from  the  net  proceeds  of  the  decedent's  estate,  after  first 
satisfying  the  lien  creditors,  before  there  is  any  distribution  to  the  general 
oreditors,  and,  after  paying  the  general  creditors,  the  balance,  If  any,  should 
be  distributed  to  the  other  heirs. 

W.  P.  McClain,  Montgomery  Merritt  and  Dorsey  &  Stanley  for  appellanta 

T.  E.  &  E.  C.  Ward  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Nunn. 

A  fihort  bifltory  of  tbe  matters  in^olTed  will  be  neoeesarj  to  a  clear  under* 
standing  of  this  case.  In  the  year  1896  a  judgment  for  11,860  was  rendered 
In  the  Henderson  Circuit  Court  on  appeal  against  J.  W.  Alderson  in  favor 
-of  Lola  Green,  infant  daughter  of  Rosa  Green,  on  a  writ  of  bastardy.  Exe- 
■cution  on  this  judgment  was  returned  "no  property  found." 

During  the  pendency  of  that  prosecution  J.  W.  Alderson  was  indicted  for 
the  seduction  of  Rosa  Qreen.  He  defeated  that  proserution  by  marrying 
lier.  After  twelve  months  had  elapsed  from  the  time  of  the  marriage,  they 
never  having  lived  together,  J.  W.  Alderson  sued  his  wife  for  a  divorce. 
During  the  pendency  of  this  action  for  divorce,  and  on  the  Ist  of  February, 
1900,  J.  J.  Alderson,  the  father  of  J.  W.  Alderson,  died  leaving  five  chil- 
■dren,  his  only  heirs  and  his  widow,  Carrie  Aldt'rson,  surviving  him.  On 
the  8d  of  February,  three  days  after  the  death  of  Alderson,  the  Ohio  Valley 
Banking  and  Tiust  Co.,  as  guardian  for  Lola  Green,  instituted  an  action  in 
the  Henderson  Circuit  Court  against  J.  W.  Alderson  and  the  widow  and  all 
the  children  of  J.  J.  Alderson,  deceased,  desciibing  the  real  estate,  which 
consisted  of  several  tracts,  and  sought  to  subject  the  one-fifth  undivided  in- 
terest of  J.  W.  Alderson  therein  for  the  satisfaction  of  the  $1,860  judgment 
due  Lola  Green,  and  also  for  the  purpose  of  setting  aside  a  conveyance  made 
Ijy  J.  W.  Alderson  to  his  father,  J.  J.  Alderson,  for  a  one-half  interest  in 
«eventy-four  acres  of  land.  It  was  alleged  that  this  was  a  fraudulent  con- 
veyance; that  it  was  uxecuted  for  the  purpose  of  defeating  this  child  from 
the  collection  of  its  judptnenc.  This  case  was  ronsolidated  with  the  one 
brought  by  Alderson  against  his  wife  for  a  divorce.  The  court  on  the  trial 
of  these  cases  adjudged  that  .1.  W.  Alderson  was  entitled  to  a  divorce  from 
his  wife,  and  decreed  that  she  should  pay  the  cost  and  refused  her  alimony. 
And  in  the  same  judgment  the  court  decreed  that  the  appellee  herein  had  a 
lien  on  the  undivided  one-fifth  Interest  of  J.  W.  Alderson  in  the  real  estate 
of  his  father,  and  directed  that  this  Hen  be  enforced.  In  the.se  consolidated 
actions  J.  W.  Alderson  sought  to  defeat  the  claim  of  appellee  upon  the 
ground,  as  he  claimed,  that  his  marriage  with  the  mother  of  appellee  leglti- 
xnatized  the  child  and  satisfied  the  judgment.  The  court  refused  to  give 
him  relief  upon  this  ground,  and  he  appealed  to  this  court.  This  court  de- 
termined that  the  marriage  did  not  satisfy  the  judgment,  and  also  that  there 
was  no  error  In  enforcing  appellee's  claim  upon  the  one-fifth  undivided  in- 
terest which  he  owned  in  his  father's  estate.     (24  Ky.  Law  Rep.,  603. ) 

While  the  actions  referred  to  were  pending  in  the  Court  of  Appeals,  and 
on  the  11th  of  April,  1902,  Carrie  Alderson,  as  adniini.-^tratrix  of  J.  J.  Aider- 
son,  instituted  an  action  in  the  Hcnderpon  Circuit  Court  to  settle  the  estate. 
She  made  defendants  to  this  action  of  appellee  the  children  of  decedent  and 
sush  of  the  creditors  as  she  had  information  of.  On  the  return  of  the  man- 
date in  the  two  consolidated  cases  they  were  consolidated  with  this  one,  and 
the  court  made  an  order  referring  them  to  the  master  commissioner  for  a 
report  and  settlement,  and  also  directed  a  sale  of  all  the  land  after  setting 
apart  thirty  acres  as  dower  for  the  widow.  The  commissioner  sold  the  land, 
«xcept  the  dower,  which  it  appears  from  his  report  brought  15,216.03.  from 
which  wos  deducted  11,484.19,  the  amount  of  the  claims  of  two  creditors 
vvho  held  mortgages  on  the  land,  leaving  about  9S,'iH\  for  the  general  cred- 
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Itors  and  the  children  of  J.  J.  Alderson,  deceased.  The  lower  conrt,  with* 
out  regard  to  the  interest  of  the  general  creditors,  whoEe  claime  amounted  to 
between  $(KX)  and  11,000,  and  the  brothers  and  sisters  of  J.  W.  Alderson,  gave- 
appellee  a  judgment  for  one-fifth  of  this  balance  of  $8,731,  after  deducting 
the  cost  of  1195,  and  from  this  judgment  the  appellants  have  appealed. 

The  appellants  contend  that  the  general  creditors  should  have  also  been 
paid  out  of  this  fund  before  dividing  it  into  fifths;  that  by  the  action  of  the 
lower  court  they  have  erroneously  been  compelled  to  pay  or  contribute  to 
the  payment  of  J.  W.  Alderson's  debt  to  his  child,  Lola  Green.  Id  other 
wordii,  they  have  been  compelled  out  of  their  interest  in  the  property  to  paj 
all  the  general  creditors,  leaving  the  interest  of  J.  W.  Alderson  free  from 
the  payment  ihereof.  It  is  true  this  is  a  hardship  upon  the  brothers  aDd 
sisters  of  J.  W.  Alderson,  but  it  results  from  their  own  laches.  To  have 
prevented  this  they  should  have  brought  an  action  under  section  438  of  the 
Civil  Code,  which  provides  as  follows:  *'A  representative,  legatee,  distribu- 
tee or  creditor  of  a  deceased  person  may  bring  an  action  in  equity  for  the- 
eettlement  of  his  estate." 

The  action  authorized  by  this  section  might  have  been  brought  imme- 
diately after  the  death  of  J.  W.  Alderson  (101  Ky.,  96;  6  Ky.  Law  Sep.. 
606),  and  should  hnve  been  brought  within  six  months  from  hia  death  to 
have  protect4>d  and  saved  themselves  from  this  loss.  At  common  law  the 
heirs  or  devisees  took  the  realty  by  descent  from  the  ancestor  free  from  the 
ancestor's  debts;  took  the  fee-simple  title  thereto.  (S  Bibb,  23;  £  Bibb. 
829,  17  B.  Mon.,  684;  97  Ky.,  206;  —  Ky.,  71;  Kent's  Commentaries,  volume 
4,  page  420. )  This  rule  obtained  except  where  the  ancestor  expressly  charged 
01  bound  the  heirs  or  deivsees  for  the  imyment  of  his  debts.  This  common- 
law  rule  was  changed  by  statute  near  one  hundred  years  ago,  and  which  has 
been  in  existence  in  this  State  from  that  time  and  is  embodied  in  section 
2087,  Kentucky  Statutes,  which  provides:  "When  the  heir  or  devisee  shall 
alien,  before  suit  brought,  the  estate  descended  or  devised,  he  shall  be  liable 
for  the  value  thereof,  with  legal  interest  from  the  time  of  alienation,  to  the 
cieditors  of  the  decedent  or  testator;  but  the  estate  so  aliened  shall  not  be 
liable  to  the  creditors  in  the  hands  of  a  bona  fide  purchaser  for  valuable  con- 
sideration unless  notion  is  instituted  within  six  months  after  ttie  estate  la 
devised  or  descended  to  subject  the  same.*' 

Under  the  provisions  ot  this  section  there  is  a  lien  placed  upon  the  reak 
estate  of  the  ancestor  for  the  term  of  'six  months  after  the  denth  of  the  an- 
cestor for  the  payment  of  his  obligations,  and  tl^e  heir  can  not  alien  the  es> 
tate  within  that  time  nor  can  any  liens  be  pliiced  thereon  that  will  defeat 
this  statutory  lien  during  this  period  of  six  months.  (105  Ky.,  71;  97  Ky., 
206;  '2ii  Ky  Law  Rep..  5.VJ. )  If  the  suit  provided  for  by  section  428  ie 
brought  within  the  six  months,  it  continues  this  statutory  lien  until  the  es- 
tate is  settled,  provided  thn  action  be  prosecuted  with  reasonable  diligence; 
or  if  the  action  be  brought  after  the  six  motiths,  and  before  alienation  or 
any  liens  are  created  on  the  property,  it  would  create  a  lis  pendens  and  pro- 
tect the  rights  of  creditors  and  h^rs  of  decedent.  The  suit  provided  by  fieo> 
tion  42S  of  the  Code  not  having  been  brought  in  this  case  within  sixnionths,. 
but  being  instituted  two  years  oi  more  after  the  date  of  the  death  of  J.  J. 
Alderson,  the   lien  provided  by  section   2087  in  favor  of  the  creditors  of  the 
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deoedent  lapsed  or  ceased,  and  appellee,  the  baDklDg  oompaDy,  having  ob-^ 
taised  a  valid  lien  by  this  notion  on  a  return  of  nulla  bona  against  the  in- 
terest of  J.  W.  Alderson,  it  was  properly  adjudged  the  one-fifth  interest  of  J. 
W.  Alderson  in  the  real  estate  of  his  father  after  the  payment  of  the  mort- 
gage liens  which  were  prior  to  this  lien  of  appellee. 

Counsel  In  this  case  seem  to  be  in  error  with  reference  to  the  effect  of  the 
report  of  the  commissioner.  They  contend  that  the  whole  indebtedness  of 
J.  J.  Alderson's  estate,  including  the  mortgage  deeds,  amounting  to  about 
$8,800  or  $3,400,  should  be  deducted  from  the  $8,781,  and  the  balance  divided 
in  fifths  between  the  children.  But  the  report  of  the  commissioner  shows 
that  the  land  was  sold  and  the  mortgage  creditors  satisfied,  leaving  a  balance^ 
of  about  $8,781,  of  which,  after  deducting  costs,  the  appellee  is  entitled  to 
one-fifth.  Then  the  claim  of  the  general  creditors  should  be  deducted  from 
the  balance,  and  this  sum  divided  between  the  four  brothers  and  sisters  of 
J.  W.  Alderson. 

Wherefore,  the  Judgment  of  the  lower  coqrt  is  affirmed. 


FINK  V.  METCALFE,  &c. 

(Filed  December  16,  190i— Not  to  be  reported.) 

Wills—Devise  to  trustee  for  use  of  wife— At  her  death  trust  to  continue- 
for  use  of  son— Where  a  testator  wills  all  his  property,  real  and  personal,  ta 
a  trustee  for  the  use  of  his  wife,  and  at  her  death  the  trustee  to  bold  the- 
same  for  use  of  his  son,  there  being  no  devise  after  the  death  of  the  son,  on., 
the  death  of  the  wife  the  trust  will  be  vacated  on  the  demand  of  the  soUk 
and  the  trustee  required  to  convey  to  him  the  legal  title. 

Marion  W.  Bipey  and  Sam  W.  Green  for  appellant. 

Bennett  H.  Young  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Second. 
Division. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  Adeline  M.  Fink,  by  written  contract,  agreed  to  purchase^ 
a  lot  of  land,  with  the  improvements  thereon,  situated  in  Louisville,  Ky., 
from  the  appellees,  J.  H.  Metcalfe  and  M.  F.  Coomes,  his  trustee,  the  title 
to  be  * 'a  good,  fee  simple,  marketnble  title,  free  from  and  clear  of  all  in-^ 
cnmbrances. "  *  *  *  Becoming  uneasy,  after  examination,  lest  the  ven« 
dibllity  of  the  title  of  appellees  to  the  land  was  questionable,  she  declined 
to  accept  the  proffered  deed  or  to  pay  the  agreed  consideration,  whereupon 
the  vendors  instituted  this  action  to  enforce  the  contract. 

The  question  presented  by  the  record  is  whether  or  not  the  appellees  have 
a  vendible  fe«9  simple  title  to  the  land,  and  this  depends  upon  the  construe- 
tion  to  be  placed  upon  the  will  of  C.  K.  Metcalfe,  the  father  of  appellee,, 
who  devised  it  to  him.  So  much  of  the  will  as  is  pertinent  to  the  subject. 
In  hand  is  as  follows : 

*'lst.  I  will  to  Dr.  M.  F.  Coomes  all  my  real  and  personal  property  of 
every  description,  in  trust  for  the  benefit  of  my  wife,  Jemima  A.  Metcalfe^ 
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during  her  oatnral  life;  after  her  death  to  hold  the  same  for  the  beDeflt  of 
ray  sod,  John  H.  Metoalfe. 

*'8d.  I  will  that  my  wife  haye  the  free  use  of  the  rente  of  the  property: 
alio  the  oare  and  management  of  the  same.  After  her  death  my  eon  have 
the  same  rights  and  privileges. 

''7th.  I  will  that  Dr.  M.  F.  Coomes  at  his  death  choose  his  snooessor,  if 
need  be." 

The  widow  is  dead,  and  the  trustee  and  the  cestui  que  trust,  J.  H.  Met- 
>oalfe,  are  holding  the  property  in  question  under  the  terms  of  the  will.  As 
C.  E.  Metoalfe  owned  the  propercy  in  fee  simple  at  his  death,  and  there  Ls 
no  devise  after  the  death  of  John  H.  Metcalfe,  or  other  manifestation  in  the 
terms  of  the  devise  that  a  less  estate  was  intended  by  the  testator,  he  and 
his  trustee,  between  them,  hold  the  fee-simple  title  to  the  property.  (Section 
'2842,  Kentucky  Statutes. )  Dr.  Coomes  under  the  will  exercises  no  control 
of  the  property  whatever,  holding  it  in  what  is  called  simple  or  dry  trust, 
"and  the  rule  is  well  settled  that^  euoh  a  trust  will  be  vacated  upon  the  de- 
mand of  the  beneficiary,  and  the  trustee  required  to  convey  to  him  the  legal 
title.  (Wooley  v.  Preston,  82  Ky.,  416;  Adams'  Trustee  v.  Adams,  21  Ky. 
Law  Bep.,  1766;  Bispbams  Equity,  4th  edition,  section  64 ;  Dembitz  on  Land 
Titles,  volume  1,  section  20,  page  183;  Page  on  Wills,  section  615;  Perry 
on  Trusts,  6th  edition,  section  920. ) 

As  the  trustee  is  willing  to  join  in  the  conveyance  to  appellant,  it  is 
manifest  that  she  would  thereby  obtain  a  valid  title  to  the  property  under 
xonsideration.  The  chancellor's  judgment  being  in  accord  with  this  view, 
4t  is  affirmed. 


HILES  V.  HILES. 
(Filed  D'^cember  Ifi,  1904— Not  to  be  reported.) 
Montgomery  &  Lee  for  appellant. 
W.  S.  Kelley  for  appellee. 
T.  T.  Hedgen  for  guardian,  &c. 
T.  L.  Edelen  for  infant  appellees. 
Appeal  from  Scott  Cir3uit  Court. 
Judge  Barker  delivered  the  following  response  to  petition  for  rehearing: 

While  it  is  true  the  defendant,  Lee  Hiles,  filed  nn  answer  in  the  suit  of 
W.  D.  Jones  v.  T.  B.  Hiles,  he  did  not  make  bis  answer  a  cross  petitico 
against  T.  B.  Hiles,  and  no  judgment  could  have  been  rendered  in  his  favor 
against  T.  B.  Hiles  on  the  pleadings  in  that  action,  or  against  the  heirs  at 
law  of  T.  B.  Hiks.  In  the  other  suit  Lee  Hiles  filed  no  pleadings  personally 
>at  all. 

Petition  overruled. 
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McMillan  v.  bagby. 

(Filed  December  16,  1904— Not  to  be  reported.) 

Land— Execution  sale— Statutory  redemption— M.  purchased  the  land  of 
B.  at  execution  sale  for  lesA  than  two-thirds  of  its  appraised  Talue.  B.  pro- 
cured H.  to  redeem  it  by  giving  H.  a  mortgage  thereon  for  the  money,  and 
H.  within  a  year  paid  the  redemption  money  and  interest  to  M. ,  and  t.ook 
his  receipt  therefor.  After  the  year  was  out  H.  demanded  a  deed  of  B.  for 
the  land,  which  B.  refused  to  give,  thereupon  H.  returned  the  receipt  to  M. 
and  received  back  the  redemption  money,  and  then  M.  sold  the  land  to  P. 
In  an  action  by  B.  against  M.  and  P.  for  the  land  and  for  all  equitable  re- 
lief. Held— That  P.,  who  was  a  bona  fide  purchaser  of  the  land  without 
notice,  was  entitled  to  hold  it,  but  B.  was  entitled  to  recover  from  M.  the 
value  of  the  land  less  the  redemption  money  and  interest. 

Leslie  T.  Appl^gate  for  appellant. 

John  II.  Barkier  for  appellee. 

Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

In  the  year  1897  a  tract  of  land  belonging  to  appellee  Bagby,  containing 
one  hundred  and  twenty  acres,  was  Hold  under  execution  and  purchased  bj 
appellant  McMillan  for  about  $166,  which  was  less  than  two-thirds  of  its 
appraised  value.  Before  the  end  of  the  year  allowed  for  the  redemption  of 
the  land  Bagby  made  an  arrangement  with  his  brother-in-law,  Hall,  to  re- 
deem the  land  for  him,  and  executed  to  Hall  a  note  for  $200  and  a  mortgage 
on  the  land  securing  the  note.  After  this  was  done,  and  within  the  year, 
Hall  went  to  McMillan  and  paid  him  the  money  and  took  from  him  a  re- 
ceipt. Some  time  after  the  year^UXosed/or  redemption  had  expirrd  Hall 
demanded  of  Bagby  thai;  he  sign  a  deed  which  Hall  presented  to  him,  hnd 
upon  his  refusing  to  do  this  Hall  went  to  McMillan  and  returned  to  him 
the  receipt  which  he  had  given  him,  and  McMillan  paid  back  to  Hall  the 
money  he  had  received  from  hiui.  Hall  told  McMillan  it  was  his  money,, 
and  be  wanted  to  rescind  the  trade.  Some  time  after  this  Bagby  wrote  Mc- 
Millan a  registered  letter  asking  information  about  the  matter,  but  Mc- 
Millan did  not  answer  the  letter.  In  the  spring  of  1901  Bagby  tendered  to 
McMillan  the  amount  of  his  purchase  money,  with  10  per  cent,  interest. 
McMillan  refused  the  tender,  having  in  the  meantime  sold  the  land  to 
Georse  Printy.  Bagby  then  brought  this  suit  against  McMillan  and  Printy- 
to  recover  the  land  and  for  all  equitable  relief.  Printy  answered  that  he 
was  a  bona  fide  purchaser  without  notice  and  the  action  as  to  him  was  dis- 
missed, but  judgment  was  given  against  McMillan  for  $600  and  costs. 

The  sheriff  had  made  a  deed  to  McMillan  for  the  land,  and  as  he  had  title 
of  record  and  Printy  had  no  notice  of  Bagby's  equity  the  court  properly  dis- 
missed the  petition  as  to  Printy.  The  statute  allows  the  owner  of  the  land 
to  file  the  purchaser's  receipt  with  the  clerk,  or  to  pay  the  money  to  the 
olerk  where  the  purchaser  declines  to  take  it,  but  this  was  not  done,  and  so 
far  as  the  record  shows  when  Printy  purchased  the  land  McMillan's  title 
was  regular  of  record. 

Hall  had  accepted  Bagby's  note  for  $200  and  had  accepted  the  mortgage 
securing  the  note  before  he  paid  the  redemption  money  to  McMillan;  at 
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least  the  weight  of  the  eyidence  sustains  this  coQcluaion.  But,  however 
this  may  be,  he  had  do  right  to  redeem  the  laud  except  for  Bagby,  for  only 
the  owner  had  the  right  of  redemption.  This  McMillan  knew,  or  is  charged 
with  knowing.  When  Hall  paid  the  money  to  McMillan  and  took  McMil- 
lan's receipt  for  the  redemption  of  the  land  the  redemption  was  complete, 
and  the  title  revested  in  Bagby.  Thle  title  could  not  be  taken  out  of  Bagby 
thereafter  by  any  action  of  Hall  and  MoMillan.  Therefore,  Hall*e  going 
back  to  McMillan  and  giving  up  the  receipt  after  the  year  allowed  for  re- 
demption was  out  had  no  effect  on  the  title,  this  having  been  done  withont 
the  knowledge  or  consent  of  Bagby;  and  if  the  land  was  still  in  the  hands 
of  McMillan,  Bagby  should  recover  it.  But  as  the  land  has  found  its  way 
into  the  hands  of  an  innocent  purchaser  and  can  not  be  recovered.  Bagby 
may  follow  its  proceeds  in  the  bands  of  McMillan.  The  rule  is  that  where 
property  is  sold  to  a  bona  fide  purchaser  the  owner  of  the  property  may  in 
equity  follow  the  proceeds  in  hands  of  the  seller,  or  as  long  as  its  Identity 
■can  be  traced.  McMillan  has  received  that  which  represents  the  land  and 
should  not  in  equity  be  allowed  to  retain  it  as  against  the  true  owner  of  the 
land.  The  proof  fully  warrants  the  conclusion  that  McMillan  realired  from 
the  land  more  than  the  amount  of  the  judgment  and  the  redemption  money, 
with  interest. 

We  do  not  see  that  the  petition  is  defective  or  that  there  was  any  such 
laches  on  the  part  of  Bagby  as  to  defeat  his  rights.  He  had  redeemed  his 
land  and  so  far  as  appears  he  did  nothing  to  mislead  McMillan,  but,  on  the 
contrary,  the  registered  letter  which  he  sent  to  him  was  sufficient  to  apprise 
him  that  he  was  standing  on  his  rights. 

Judgment  aCDrmed. 


GOFF  V.  JANEWAY  &  CABPENTEB. 

(Filed  December  16,  1904— Not  to  be  reported.) 

Wilfred  Carrloo  and  Little  &  Slack  for  appellant. 

Powers  &  Anderson  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Judge  Barkei  delivered  the  following  response  to  petition  for  rehearing: 

There  is  no  doubt  as  to  our  meaning  when  we  say  In  the  opinion  that  ''the 
I)etition  is  defective  because  it  fails  to  allege  notice  by  appellee  that  it  had 
accepted  the  guaranty  of  appellant."  We  were  dealing  with  the  pleading 
as  they  now  stand,  and  we  declined  to  accept  the  waiver  of  notloe  contained 
In  the  written  guaranty  in  lieu  of  the.  cunitted  allegation  of  notice,  beoaust 
it  was  not  pleaded.  The  opinion  clearly  shows  that  the  petition,  in  order  to 
state  a  cause  of  action  on  the  guaranty  of  appellant,  must  either  allege  no- 
tice of  its  acceptance  or  a  waiver  thereof. 


SMITH,  &o.  V.  HARDBSTT,  &o. 

(Filed  December  16,  1004— Not  to  be  reported.) 

1.  Fiduciary— Judicial  sale  of  land— Appeal— Failure  to  prosecute— Whera 
land  has  been  sold  under  a  will  by  the  executor  under  a  decree  of  the  circuit 
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t>ourt,  and  thereafter  tv^o  DonreBident  Infant  heirs  appeared  In  court  by 
connael  and  aeked  for  a  new  trial  under  section  414,  Civil  Code,  which  was 
Tefuaed  by  the  court,  to  which  they  excepted  and  prayed  an  appeal,  but 
tailed  to  prosecute  the  appeal,  they  are  bound  by  the  proceeding  and  judg- 
ment of  the  court. 

9.  Collateral  attaclc  on  judgment— Where  Innd  is  sold  in  a  proceeding  in 
the  circuit  court  by  the  executor  of  a  decedent,  for  destribution  of  the  pro- 
•ceeds  under  the  provisions  of  the  will,  the  fact  that  two  of  the  heirs  who 
were  nonresident  infant  defendants  received  none  of  the  proceeds  does  not 
Tender  the  sale  void,  but  only  erroneous,  and  having  entered  their  appear- 
«noe  and  excepted  to  the  judgment  and  failed  to  appeal  they  can  not  €ollat- 
•erally  attack  the  judgment  and  proceedings  thereunder. 

8.  Action  against  surety— Limitation— In  an  action  against  a  surety  on 
the  bond  of  an  ex*'outor.  brought  by  heirs  for  the  failure  of  the  executor  to 
•account  to  them  for  their  distributive  share  of  the  proceeds  of  land  sold  by 
him  under  a  decree  of  court,  the  heirs,  who  were  infants  at  the  time  of  the 
judgment  and  sale,  have  five  years  in  which  to  bring  their  action  against 
«uoh  surety  after  they  arrive  at  age,  under  section  2550,  Kentucky  ^Statutes. 

Hazelrigg,  Chenault  &  Hazelrigg  and  W.  E.  Seligman  for  appellants. 

W.  C.  McChord  and  T.  Scott  Mayes  for  appellee,  S.  G.  Hardesty. 

N.  W.  Halstead  and  John  W.  Lewis  for  appellee,  F.  M.  Hardin. 

Appeal  from  Washington  Clronlt  Court. 

Opinion  of  the  oourt  by  Judge  Nunn. 

In  the  month  of  October,  1888,  the  will  of  William  Hardesty  was  probated 
In  Washington  county,  Kentucky,  and  appellee,  John  T.  Hardin,  dtily  quali- 
fied as  executor  thereof,  with  appellee,  F.  M.  Hardin,  as  his  surety. 

By  this  will  Hardesty  devised  to  his  daughter,  Lucy  Sale,  a  tract  of  land» 
describing  it,  and  directed  t^at  it  be  valued  (without  stating  by  whom\ 
«nd  this  valuation  charged  to  her,  and  If  it  did  not  make  her  equal  with  his 
«ther  children,  then  Ae  ahtuld  be  made  equal  out  of  the  bala-ioe  of  his  es- 
tate.   The  other  clauses  of  his  will  are  as  follows : 

**Item  2.  My  will  is  that  all  the  balance  of  my  land  is  to  be  sold  at  my 
death  on  one  and  two  years'  credit,  with  interest  from  date,  and  all  the  rest 
due  of  my  estate  to  be  sold. 

**Item  8.  I  want  all  the  charges  that  I  have  made  against  my  heirs  to 
«tand  as  advancements  against  them  as  part  of  their  interest  in  my  estate. 

''Item  4.  I  want  all  these  advancements  counted  up  against  those  of  them 
(bat  I  have  charged,  and  then  an  equal  division  to  be  made  of  my  estate 
among  all  of  my  heirs,  counting  the  advancements  that  I  have  made  as  i>art 
of  their  interest  of  my  estate. 

'*Item  5.  I  do  hereby  appoint  John  T.  Hardin  to  be  my  whole  and  sole 
executor  of  my  estate." 

The  executor  instituted  an  action  in  the  circuit  oourt  for  the  purpose  of 
having  Lucy  Sale's  land  valued  and  charged  to  her  and  a  sale  of  all  the  bal- 
ance of  tbo  testator's  land,  and  for  the  purpose  of  having  all  of  the  helrt 
«quAlized  and  a  distribution  of  the  estate  as  provided  by  the  will.  A  sale 
of  the  land  was  made  by  order  of  oourt,  and  appellees,  8.  G.  and  J.  J.  Har* 
desty,  became  the  purchasers.  The  sale  bonds  were  made  payable  to  the 
executor,  J.  T.  Hardin.    The  master  oommlssloner.  without  any  order  of 
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court,  but  by  the  direction  of  Hardin,  collected  these  bonds,  and  it  appears 
paid  the  portions  due  all  of  the  heirs  except  the  portions  due  these  appel- 
lants, to  wit,  1251.86  each,  and  they  have  never  been  paid  any  part  thereof. 
These  appellantti  are  children  of  i^arah  Smith,  deceased,  who  was  the  only 
child  of  Mary  Gray,  also  deceased*  and  who  was  a  daughter  of  the  testator, 
William  Hardesty.  At  the  time  John  T.  Hardin  became  such  ejecutor 
these  appellants  were  infants  and  nonresidents  of  this  State,  and  were  the 
joint  owners  uf  Mary  Qray*6  interest  in  the  estate  of  William  Hardesty. 

In  the  mouth  of  March,  1^99,  these  children,  appellants,  appeared  by  coun- 
sel  in  the  Washington  Circuit  Court,  and  took  the  necessary  steps  proTid«d 
by  section  414  of  the  CItII  Code  to  obtain  a  new  or  retrial  of  that  actioD, 
they  having  been  proceeded  against  as  nonresidents  and  never  having  ap- 
peared in  the  action.  The  court  refused  to  redocket  the  case  and  grant 
them  a  hearing.  They  excepted  and  prayed  an  appeal,  which  was  granted, 
but  they  never  profieonted  an  appeal  from  that  judgment,  and  they  are  now 
bound  by  the  proceedings  and  judgments  tbeiein.  In  ihe  same  mouth  and 
year,  and  after  the  court  refused  to  reopen  that  case  and  grant  them  a  new 
trial,  the  appellants  each  brought  an  action  in  the  Washington  Circuit 
Court  against  appellees,  S.  G.  and  J.  J.  Hardesty,  the  purchasers  of  the  land 
at  the  commissioner's  sale,  and  alleged  that  the  gale  was  void  and  passed  no 
title;  that  appellants  were  still  the  owners  of  their  interests  therein.  They 
set  forth  in  their  pleadings  many  defects  In  that  proceeding.  It  Is  unneces- 
sary to  refer  to  them  in  detail,  as  the  defects,  if  any,  did  not  make  the  judg- 
ment void,  but  only  erroneous,  and  they  should  have  appealed  from  that 
judgment  and  have  had  the  errors  corrected;  but  failing  in  that  they  can 
not  in  this  action  collaterally  attack  that  judgment  and  the  proceedings 
therein. 

During  the  progress  of  this  proceeding  against  the  Hardestys  appellants 
filed  an  amended  pleading  making  F.  M.  Hardin,  the  surety  of  the  executor, 
a  party  defendant,  and  asked  the  court,  in  the  event  they  could  not  reoover 
their  interest  in  the  land,  then  they  be  given  a  judgment  against  the  execu- 
tor nnd  his  surety  for  their  part  of  the  estate  as  fixed  by  the  Judgment  in 
the  former  action.  The  appellee,  Hardin,  pleaded  the  statute^of  limitations 
in  bar  of  their  right  of  recovery  ns  against  him.  The  court  on  the  trial  dis- 
missed appellants'  consolidated  actions  as  against  all  the  appellees^  The 
action  of  the  court  was  proper  as  to  the  appellees,  Hardesty,  but  we  are  of 
tho  opinion  that  the  court  erred  in  dismissing  the  action  ae  against  appellee, 
F.  M.  Hardin.  He  was  the  surety  on  the  bond  of  the  executor  which  bound 
the  executor  to  faithfully  discharge  his  duties  as  such  and  to  pay  to  appel- 
lants their  portion  of  his  estate,  which  duty  he  failed  to  perform.  But  ap- 
pellee Hardin  says  appellants  did  not  bring  their  action  within  twelve 
months  after  their  arrival  at  the  age  of  twenty -one  years,  and  for  that  rea- 
son their  claims  are  barred.  He  is  in  error,  for  the  etatute  he  pleads  as  a 
bar  does  nut  apply  in  a  case  like  this. 

It  is  provided  by  section  25'31,  Kentucky  Statutes,  that  the  right  of  action 
upon  the  oflSoial  bond  of  a  personal  representative,  or  of  any  other  perscn 
receiving  and  holding  money  to  be  distributed  to  a  ward,  distributee,  devi- 
see, or  other  person  entitled,  who  was  an  infant  when  snch  bond  was  exe- 
cuted, shall  not  be  deemed  to  have  accrued  unless  otherwise  expressed  in 
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the  boDd,  before  the  plaiDtiff  attained  the  age  of  twenty-one.  By  section 
2650,  Kentucky  Statutes,  it  is  provided  a  tiurety  for  an  executor,  adminis- 
trator, guardian  or  curator  shall  be  discharged  from  all  liability  as  such 
to  a  distributee,  devisee  or  ward  when  five  years  shall  have  elapsed  without 
suit  after  the  accruing  of  the  cause  of  action,  and  after  the  attaining  of 
full  age  by  the  devisee,  distributee  or  ward ;  but  the  failure  to  commence 
action  in  time  by  one  shall  not  alfect  the  right  of  another.  By  these  sec- 
tions it  is  clear  that  these  children  had  five  years  after  their  arrival  at  the 
age  of  twenty-one  years  in  which  to  institute  their  actions  upon  this  bond 
of  the  executor.  From  this  record  It  is  made  to  appear  that  each  of  them 
brought  his  action  within  five  years  after  their  arrival  at  the  age  of  twenty- 
one  years. 

For  these  reasons  the  judgment  of  the  lower  court  is  afSrmed  as  to  the 
Hardestye  and  reversed  as  to  appellee  Hardin,  with  directions  to  the  lower 
court  to  enter  judgment  in  favor  of  the  appellants  against  him  for  1261.86 
each,  with  6  per  cent,  interest  from  the  second  day  of  June,  1893,  and  their 
costs  in  the  litigation  with  him  expended. 


BROWN  V.  COMMONWEALTH. 
(Filed  December  16,  190*1— Not  to  be  reported.) 

1.  Murder— Administering  poisonous  drug— Evidence — Dying  declarations 
— Competency — Upon  the  trial  of  accused  for  murder  by  administering  a 
poisonous  drug,  statements  made  by  the  deceased  while  she  was  able  to  go 
about  the  house  as  to  who  gave  her  a  drug  to  produce  an  abortion,  of  which 
she  died,  the  fact  that  she  then  had  a  mere  belief  that  she  could  not  recover 
and  would  ultimately  die  from  the  injury  does  not  sufficiently  show  that 
she  had  given  up  all  hope  of  life  as  to  render  such  statements  competent  as 
dying  declarations. 

2.  Admissinns  by  deceased— Implicating  another  paity— Competency— . 
Evidence  offered  by  defendant  on  such  trial  that  a  few  days  before  deceased 
died  she  told  a  witness  that  she  was  pregnant  and  asked  him  to  get  some- 
thing for  her  to  produce  a  miscarriage,  suggesting  ergot;  that  he  refused  to 
get  it  for  her;  that  she  then  said  she  would  get  her  brother-in-law,  Pelfry» 
to  do  it,  and  gave  some  money  to  Pelfrey  to  get  the  medicine,  which  he  took 
and  said  he  would  get  it  for  her,  was  competent,  and  should  have  been  ad- 
mitted. 

A.  F.  Byrd  for  appellant. 

N.  B.  Hays  and  Loralne  Mix  for  appellee. 

Appeal  from  Wolfe  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

The  appellant,  Dodrldge  Brown,  appeals  from  a  verdict  and  judgment 
sentencing  him  to  seven  years'  confinement  in  the  penitentiary  under  an 
Indictment  charging  him  with  the  murder  of  Sarah  Perry,  by  administer- 
ing to  her  a  poisonous  drug.  It  appears  from  the  testimony  that  appellant 
had  sustained  intimate  sexual  relations  with  the  deceased  fox  some  time 

vol.  26—80 
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J^revldue  to  her  death,  which   resulted   In   her  prEfmaiicXr  followed  I7  an 
•^abortion  and  the  death  of  the  deceased.    Her  death  occurred  on  a  Monday 
^<i4ing  the  month   of  September,  1901.     It  is  shown  by  the  testimony  that 
the  dev^eased  and  the  accused  were  togethei  on  the  prertons  Tuesday  night; 
that  she  toolc  siols  on  Wednesday,  and  that  a  miscarriage  resulted  betireen 
Wednesday  and  the  following  Monday  on  which   she  died.     The  te^timoDT 
■YeUed  oB  by  the  Commonwealth  to  show* appellant's  guilt  of  the  change  cun- 
Xatll«d  In  the  indictment  is  substantially  as  follows:  Martha  Perry,  a  sister 
of  the  deceased,  testified   that  appel-lant  visited   Sarah  Perry  after  she  was 
taken   sick  on   the  following  Thursday,  Saturday  and   Snnday;  that  while 
present  on  Saturday  he  left  a  half  pint  of  whisky  with  the  witness  for  the 
nise  of  the  deceased,  which  she  drank;  and  that  whilst  there  he  sat  on  the 
Jbed  by  the  side  of  the  deceased,  and  they  talked  together:  that  shortly  before 
Tthe  death   of   the  deceased  she   told   her   that   she  was  bound  to   die.     The 
*Common wealth   then   asked  if  the  decea.sed  made  any  statement  as  to  the 
•cause  of   her  death.     This  question  was  objected  to,  the  court  overruled  the 
objection,  and   the  witness  answered  that  her  sisster  said  that  Dod  Brown 
liad  given  her  some  medicine  and  that  it  had  killed  her;  that  she  also  said 
-that  she  h:id  had  a  miscarriage   and   had  put  the  foetus  in  a  hollo%v  stump 
vear  the  house;  that  the  deceased  was  able  to  go  in  and  out  of  the  house 
xintil  Sunday  evening,  and  that  it  was  on  Sunday  evening   that    she  said 
^hafc  she  had  had  a  miscarriage  and  that  Dod  Brown  had  given  her  the  med- 
icine.    This  witness  also  testified  that  on  Monday  morning  before  she  died 
^leceased   requested  that  some  one  go  for  a  doctor  and  her  father.     Nancy 
Bell  Perry,  another  sister  of  the  decea.sed,  testified  that  she  was  present  on 
Sunday  before  the  death  of  Sarah,  and  the  defendant  came  into  the  room 
and  sat  down  on  the  bed  on  which  deceased  was  lying  and  asked  her  if  she 
had  taken  the  medicine  he  had  left,  and  she  said  she  had;  that  he  then  asked 
if  it  had  done  what  they  wanted  it  to  do:  that  she  responded  that  it  did, 
and  that  she  was  bound  to  die;  that  deceased  subsequently  told  the  witness 
that  she  had  had  a  miscarriage.     The  witness,  Logan  Pelfry,  a  brotber-io- 
law  of   the  dece:ised,  testified  that  shortly  before  her  death   he  asked   her 
^h<it  was  the  cause  of  her  condition,  and  that  she  responded  that  the  de- 
f-4Ddint  had  poisoned  her,  and  she  was  bound  to  die.     Similar  stateiuents 
were  made  by  John  Perry,  a   brother.    The  accused  admitted  that  he  had 
been  intimate  with  the  deceased,    and  that  he  saw  her  several  times  after 
«lie  was  taken  sick,  and  th-it  he  had  left  her  a  half-pint  of  whisky,  bat  that 
the  whisky  was  good,   and  contained  no    pois^on,  and  was  partaken   of  by 
fleveral  other  persons.     His  testimony  on  this  point  is  corroborated   by  sev- 
eral other  witnesses.    The  def  en  dan  D  introduced   Grant  Faulkner  as   a  wit- 
ness, who  testified  that  he  was  present  at  the  house  where  Sarah  Perry  died 
on  Friday  preceding  her  death,  and  had  a  conversation  with  her  atx>ut  her 
•condition,  and  that  he  also  heard  a  conversation   between  the  witness.  Pel- 
fry,  and  the  deceased  as  to  her  condition,  and  as  to  what  she  wanted    to  do. 
The  defendant   requested   the  witness   to  detail   the   conversation   of   Sarah 
Perry  on   that  occasion.     The  question  was  objected   to,  and  the  objection 
sustained.    The  defendant  thereupon  avowed  that   the  witness,  if  permitted 
to  answer,  would   testify  that   on  Friday  before  she  died   he  heard  the  de- 
ceased say  that  she  was  pregnant,  and  that  she  asked  him  to  get  her  some- 
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thing  for  her  to  produce  a  misoarriage,  suggesting  ergot;  that  he  refused  to 
get  it  for  her;  that  she  then  said  that  she  would  get  her  brother  in-law^ 
Pelfry,  to  do  it,  and  that  she  gave  some  money  to  Pelfry  to  get  the  med- 
icine, and  that  he  took  It  and  said  he  would  get  it  for  her. 

It  is  insisted  for  appellant  that  the  trial  court  erred  in  permitting  thesd* 
various  witnesses  whose  testimony  is  recited  above  to  testify  to  the  allegedi 
^ying  declaration  of  the  deceased,  that  the  defendant  had  poisoned  her,  for- 
the  reason  that  it  was  not  sufficiently  shown  that  these  declarations  were- 
made  when  the  deceased  had  given  up  all  hope  of  living.  A  mere  belief 
that  one  can  not  recover,  but  will  ultimately  die,  is  not  sufficient  to  rendeir 
oompetent  statements  of  this  character  as  dying  declarations.  It  is  shown, 
that  at  the  time  of  these  declarations,  and  subsequently  thereto,  the  deceased, 
was  going  about  and  actually  went  out  of  the  house,  and  even  as  late  as  the^ 
morning  on  which  she  died  she  requested  that  a  physician  be  sent  for.  In 
our  opinion  the  evidence  does  not  show  sufficiently  that  the  deceased  at  the 
time  she  made  these  various  statements  had  given  up  all  hope  of  life,  and 
realized  that  she  was  actually  in  extremis.  On  the  contrary,  they  seem  to 
h»ve  been  the  offspring  of  anxiety  and  apprehension  on  her  part  that  her- 
siokness  might  terminate  in  death,  rather  than  a  conviction  that  it  was  oeiv- 
tuln  to  do  80.  We,  therefore,  conclude  that  the  court  erred  in  the  admissioik 
of  this  testimony.  We  think  the  court  also  erred  in  refusing  to  permit  th» 
witness,  Faulkner,  to  testify  as  to  the  declaration  made  to  him  by  the  de- 
C0|ised  as  to  her  condition,  and  the  alleged  conversations  between  her  and 
her  brother-in-law,  in  which  she  requested  that  he  purchase  ergot  for  her 
iof  the  purpose  of  producing  a  miscarriage. 

Por  reasons  indicated-  the' judgment  is  reversed  and  cause  remanded  for 
pfCioeedings  consisteA  with  this  opinion. 


ADAMS  V.  B0BBRT3. 
(Filed  December  17,  1904.) 

1.  Plead Ing'Bolevant  facts  subsequently  occurring— In  a  contested  eleo- 
t)on  case  where  anything  occurs  since  the  action  was  begun  and  after  the- 
time  of  pleading,  but  which  is  a  relevant  and  necessary  fact  to  be  shown  Id 
aid  of  the  original  grounds  asserted,  but  not  otherwise,  a  proper  pleadinip 
placing  the  fact  in  the  record  ought  to  be  allowed. 

8.  Commonwealth's  attorney— Residence— While  under  section  100  of  the- 
Constitution  one  elected  to  the  office  of  Commonwealth's  attorney  is  re- 
quired to  reside  in  the  district  in  which  he  was  elected,  there  is  nothing  In* 
the  section  which   interferes  with   his  right  to  change  his  residence  at  hi» 
pleasure  within  the  district. 

8.  New  district— Taking  pirt  of  old— While  it  may  be  held  that  one  assum- 
ing a  district  office  takes  it  subject  to  the  constitutional  right  of  the  Stato- 
to  make  new  districts  which   may  in  part  affect  the  territory  of  the  one  in 
which  the  officer  was  elected,  still  such  officer  continues  to  be  an  officer  ioi 
the  old  district  in  which  he  was  elected. 

4.  Legislature — Power  to  abolish  office— Though  the  legislature  Is  giveik 
the  power  to  abolish  the  office  of  Commonwealth's  attorney  in  this  State^ 
until  it  does  so  it  can  not  abolish  the  tenure  of  any  rightful  incumbent  of 
the  office.    He  might  be  impeached,  but  not  legislated  out  of  office. 
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Jamea  Andrew  Soott,  W.  C.  Marshall,  J.   M.  Beatty,  H.   T.   Beatty  and 
Hurst  Ss  Eversole  for  appellant. 

J.  B.  White,  E.  B.  Hogg,  W.  8.  Pijor  and  J.  H.  Hazelrlgg  for  appellee. 

Appeal  from  Lee  Ciroait  Court. 

Opinion  of  the  oonrt  by  Judge  O'Bear. 

Appellant  and  appellee  were  contending  candidates  at  the  November  elec- 
tion, 1908,  for  the  office  of  Commonwealth's  attorney  for  the  Twenty-third 
Judicial  District.  At  that  time  the  district  was  compooed  of  the  counties  of 
Estill,  Lee,  Breathitt,  Wolfe  and  Magoffin.  The  election  occurred  on  No- 
Tember  8,  1908.  Appellant  then  resided  in  Magoffin  county  and  appellee  io 
Lee  oounty,  and  they  had  so  resided  for  many  years.  Each  was  also  other- 
wise  eligible  to  the  office.  The  precinct  election  officers  of  the  various  pre- 
cincts in  the  district  certified  to  their  respective  county  canvassing  boards 
the  result  of  the  election  in  the  several  precincts.  These  boards  in  due 
course  from  those  certificates  certified  the  results  in  their  respective  oouiitiet 
to  the  State  canvassing  board,  who  therefrom,  and  on  the  faoe  of  the  re- 
turns, found  that  appellee  had  received  the  highest  number  of  votes  for  the 
office,  and  issued  a  certificate  of  his  election  accordingly,  upon  which  appel- 
lee was  commissioned.  Appellant,  within  the  time  prescribed  by  statute, 
filed  his  action  In  the  Lee  Circuit  Court  contesting  the  election.  Numerous 
grounds  of  fraud,  bribery,  intimidation,  illegal  voting  and  falsification  of 
the  returns  after  the  election  and  before  the  vote  was  certified  to  the  county 
canvassing  boards  were  charged  in  general  terms  and  with  particularity. 
From  these  allegations  it  appeared  as  a  matter  of  mathematical  deduction, 
if  they  were  true,  the  result  as  certified  to  the  Stal9  board  was  false,  and 
that  instead  of  appellee,  appellant  was  elected  to  the  office.  Disposing  here 
of  a  criticism  of  the  petition,  based  on  its  failure  to  charge  In  terms  that 
the  frauds  and  other  irregularities  complained  of  entered  into  the  result  as 
certified  to  the  State  board,  it  is  enough  if  the  necessary  import  of  the 
charge  shows  the  actionable  fact  to  exist,  without  reference  to  the  employ- 
ment of  well-chosen  terms  of  art.  The  petition  in  this  case,  construed  as  its 
language  necessarily  required  it  should  be,  fairly  contains  a  charge  of  the 
fact.  Concoroing  proceedings  to  prevent  frauds  In  elections,  section  1591, 
Kentucky  Statutes,  provides:  "This  chapiter  shall  be  liberally  construed  so 
as  to  prevent  any  evasions  of  the  prohibitions  and  penalties  by  shift  or  de- 
vice. ' ' 

Such  a  laudable  purpose  could  not  be  thwarted  by  a  different  rule  of  con~ 
atruing  the  pleadings  in  a  case  brought  to  prevent  what  the  statute  was 
enacted  to  prevent.    The  answer  denied  nil  the  averments  of  the  petition, 
upon  which  appellant   based   his  contest,  and  contained  numerous  counter- 
charges of  frauds  and  irregularities  by  appellant  and  bis  partisans,  which, 
appellee  contended,  when  corrected  would  increase  his  apparent  majorltv. 
The  regular  ciroait  judge  declining  for  personal  reasons  to  preside  in  the  case^ 
a  special  judge  was  commissioned  to  try  it.    The  case  was  elaborately  pre- 
pared.   The  judgment  of  the  lower  court  was  that  appellant  had  received  a 
majority  of  the  legal  votes,  and  had  been  elected  to  the  office,  and  that  sp- 
pellee  had  not  been  elected.    But  the  circuit  court  also  adjudged  that  ap- 
pellant was  not  entitled  to  recover  the  office  because  of  a  change  of   the  dis* 
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trlct,  by  which  the  oonnty  of  his  residence  was  taken  out  of  the  Twenty -third 
District  and  placed  in  the  Thirty-first  Judicial  District. 

Upon  the  first  part  of  the  judgment  declaring  that  appellant  had  received 
«  majority  of  the  legal  votes  at  the  November  election,  1908,  for  the  office  o 
Commonwealth's  attorney  for  the  Twenty-third  Judicial  District,  and  that 
appellee  had  not,  we  concur  with  the  trial  judge. '  It  would  serve  no  useful 
«nd  to  set  out  in  detail  In  this  opinion  yie  facts  established  by  the  evidence. 
They  are  such  as  to  leave  no  doubt  In  the  minds  of  the  court  of  the  correct- 
ness of  the  oonclusions  thereon  reached  by  the  trial  judge.  They  bring  up 
no  new  or  novel  question  for  decision.  Stuiilar  occurrences  have  arisen  in 
other  oases  which  have  been  before  the  court,  upon  which  the  law  has  been 
^eolared,  and  about  which  we  entertain  no  doubt.  The  trial  judge  appears 
to  have  applied  the  decisions  of  this  court  already  reported  to  the  facts 
evolved.  Obviously  a  principle  of  law  once  established,  so  long  as  it  is  ad- 
liered  to,  must  apply  alike  to  all  similar  cases.  The  statutes  regulating  the 
holding  of  elections  have  been  framed  and  revised  with  great  care,  with  the 
«ole  end  of  assuring  the  great  constitutional  guaranty  of  fair  and  equal 
oleotions.  All  rules  of  law  applied  by  the  courts  are  to  enforce  this  basic 
principle  of  republican  government.  All  that  tends  to  unlawfully  thwart 
^he  popular  will,  as  ezpresfied  by  the  electorate  at  the  polls,  must  be  dis- 
favored by  the  courts  as  It  la  by  nil  legislative  enactments. 

The  other  question  Is  n  novel  one  in  this  State.  After  the  November  elec- 
tion, 1908,  and  after  eiiher  appellant  or  appellee  had  been  elected  to  the  office 
•of  Commonwealth's  attorney  for  the  Twenty-third  Judicial  District  for  the 
term  of  six  years  beginning  January  1,  1904,  and  after  this  guit  had  been 
Instituted  and  the  issue  was  joined,  the  legislature  enacted  a  statute,  which 
was  approved  March  31, 1904,  creating  the  Thirty -first  Judicial  District.  (Acts, 
1904,  page  136.)  The  county  of  Magoffin  was  placed  in  the  new  district. 
There  was  no  emergency  clause  to  the  act,  hence  it  did  not  become  a  law 
till  June  18,  1904.  There  was  no  evidence  whatever  in  this  suit  whether 
appellant  had  continued  to  reside  in  Magoffin  county  or  had  moved.  The 
original  petition,  filed  December  19,  1903,  alleged  that  appellant  was  a  resi- 
dent *of  Magoffin  county.  An  amended  petition  was  tendered  by  appellant 
•September  28.  1904,  before  the  case  was  closed,  in  which  he  averred  that  on 
March  1,  1904,  he  in  good  faith  removed  his  place  of  residence  to  Beattyvlllp, 
In  Lee  county,  and  had  been  ever  since  and  was  then  n  resident  of  that 
oounty,  and  had  never  ceased  to  be  a  resident  of  the  Twenty-third  Judicial 
District.  The  trial  court  rejected  this  amendment,  and  refused  to  let  It  be 
filed.  Doubtless  this  action  was  in  view  of  subsection  12  of  section  1590a, 
Kentucky  Statutes,  regulating  proceedings  in  contested  election  suits.  That 
subsection  requires  the  petition  to  set  out  the  grounds  upon  which  the 
validity  of  the  certified  result  is  assailed,  and  the  time  within  which  It 
must  be  filed.  The  answer  must  be  filed  within  twenty  days  after  the  sum- 
mons is  served  upon  the  contestee,  and  besides  containing  a  denial  of  the 
grounds  alleged  in  the  petition,  may  set  out  grounds  of  contest  against  the 
contestant.  All  grounds  are  required  to  be  specially  pointed  out,  *'and  none 
other  shall  thereafterward  be  relied  on  by  said  party."  A  reply  is  allowed 
to  be  filed  within  ten  days  after  the  answer,  which  completes  the  issue,  the 
section  providing  then  that  no  subsequent  pleading  shall  be  allowed.    The 
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lait  clause  is  the  one  thought  to  be  prohibitory  of  the  filing  of  the  amend- 
ment.   Whether  the  expression  has  reference  only  to  the  setting  up  of  new 
grounds  for  contest  by  either  party  which  were  in  ezistenoe  when  the  salt 
or  original  pleadings  were  filed,  or  to  merely  note  an  exception  to  the  ci^U 
practice  in  this  State  of  pleading  to  an  issue  of  fact  by  rejoinder  and  other 
pleadings  subsequent  to  *a  reply,  it  is  not  necessary  to  here  decide.    Nor  da 
we  decide  whether  if  a  matter  attempted  to  be  pleaded  is  done  inartfully» 
within  seasonable  time  and  withi\i  the  sound  discretion  of  the  court.  ai> 
amendment  may  be  allowed  to  cure  the  defect.    But  the  court  is  of  opinion 
that  where  anything  occurs  since  the  action  was  begun,  and  after  the  tim» 
of  pleading,  but  which  is  a  relevant  and  necessary  fact  to  be  shown  in  aid 
of  the  original  grounds  asserted,  but  not  otherwise,  a  proper  pleading  plac- 
ing the  fact  in  the  record  ought  to  be  allowed.    In  this  case  we  decide  that 
if  the  fact  was  necessary  to  be  shown  that  appellant  had  moTed,  it  might  t* 
pleaded  as  offered  under  the  circumstanoes,  or  might  have  been   proved 
under  the  general  issue  though  not  pleaded. 

Section  183  of  the  Constitution  empowers  the  general  asaembly,  when 
deemed  necessary,  to  establish  additional  districts,  not  to  exceed  one  for 
each  60,000  of  population  of  the  State,  exclusive  of  oitiea  having  more  than 
150,000.  It  may  be  conceded  then  that  the  legislature,  in  its  discretion,  bad 
the  right  to  establish  the  new  Thirty-first  District.  Some  etreaa  has  been 
laid  on  the  fact  that  the  aut  creating  the  new  district  exprensly  proYides  that 
the  circuit  judge  and  Commonwealth's  attorney  in  oflioe  in  the  Tweoty-third 
District  should  continue  to  exercise  the  duties  of  their  ofiSces  in  the  latter 
district.  This  can  not  be  held  to  confer  any  right  that  did  not  exist,  and 
while  it  may  evince  a  purpose  on  the  part  of  the  legislature  not  to  interfere 
with  any  rights  already  attached,  it  could  not  haTe  had  the  effect  to  inter- 
fere with  them,  though  a  eonimry  purpose  had  been  expressed.  An  office 
,  created  by  the  Constitution  could  not  be  aboliiQied  by  the  legislature  with- 
out the  express  warrant  of  the  Constitution.  Though  the  l^cialatore  is 
given  the  power  to  abolish  the  olBce  of  Commonwealth's  attorney  in  this 
State,  until  it  does  so  it  can  not  abolish  the  tenure  of  any  rightful  incum- 
bent of  the  office.  He  might  be  impeached,  but  not  legislated  out  of«offloe. 
(Coo ley  on  Con^t.  Lim.,  489;  6th  edition.  Black  Const.  Prohibitions,  page 
110,  section  09.) 

By  section  100  of  the  Constitution  no  person  shall  be  eligible  to  the  ofBee 
of  Commonwealth's  attorney  who  is  not  at  the  time  of  his  election  a  oitiien 
of  this  State,  and  who  has  not  resided  in  the  State  two  years,  and  one  year 
in  the  county  and  district  in  which  he  Is  a  candidate.  If  this  be  held  to  re- 
quire a  continued  residence  in  the  district,  failing  which  an  abandonment 
of  the  office  for  that  cau£e  would  follow,  still  there  is  nothing  in  the  aeotioo 
which  interferes  with  the  right  of  such  officer  to  change  his  residence  at  hit 
pleasure  within  the  district.  And  while  it  may  be  held  that  one  assumiDg 
a  district  office  takes  it  subject  to  the  constitutional  right  of  the  State  to 
make  new  distriots,  which  may  in  part  affect  the  territory  of  the  one  ia 
which  the  officer  was  elected,  notwithstanding  such  officer  oontinuee  to  be 
an  officer  of  the  old  district,  the  one  in  which  he  was  elected.  The  right  to 
make  new  districts  must  be  exercised  in  view  of  other  constitutional  rights 
If  its  effect  be  to  deprive  one  of  his  office,  in  violation  of  the  terms  of  tlid 
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Constitution  which  protects  him  and  his  constituents  who  elected  him  from 
removal  by  the  legislature  otherwise  than   by  impeachment,  the  act  would  A 
be  void.     (State,  ex  rel.  Howard  \.  Johnson,  101  Ind.,  3-38. ) 

The  right  of  an  incumbent  of  a  district  olfice  where  he  was  required  by 
law  to  reside  in  his  district,  to  change  his  residence  when  his  home  county 
has  been  cut  off  into  another  or  new  district,  so  as  to  retain  his  eligibility 
to  the  office  to  which  he  was  elected,  has  been  up  for  consideration  in  other 
States. 

In  State,  ezrel.  Ives  v.  Cboate,  11  Ohio,  611,  the  effect  of  snub  a  statute  was 
discussed.  It  was  said:  '*It  is,  however,  alleged  that  this  rule  will  enable 
the  legislature  at  any  time,  by  a  general  law,  to  oust  from  office,  without 
the  form  of  impeachment  and  In  violation  of  the* spirit  of  the  Constitutloni 
many  associate  judges,  and  any  president  judge,  of  this  iState,  by  changing 
the  limits  of  the  counties  and  of  the  circuits  In  which  thej  severally  reside, 
so  as  to  place  their  residence  in  some  other  county  or  circuit." 

While  decrying  such  aspersions  upon  a  co-ordinate  branch  of  government, 
the  court  reached  the  conclusion  that  **the  general  assembly,  if  it  should 
«ver  attempt  so  violent  n  meneuii;  as  the  argument  supposes,  could  not  effec- 
tually accomplish  the  object.  The  judges  would  in  all  cases  be  able  to  de- 
feat the  scheme  by  a  seasonable  removal  within  the  newly- prescribed  limits 
of  his  county  or  circuit. " 

In  State,  ex  rel.  Attorney  General  v.  Messmore,  14  Wis.,  163,  the  Cunstitu- 
tion  required  a  circuit  judge  to  reside  in  his  district.     By  the  creation  of  a 
new  district  the  residence  of  a  judge  was  placed  without  the  limits  of  the 
•circuit  for  which  he  was  elected.     He  was  held  to  be  entitled  to  remove  into 
his  old  district  after  the  act  of  removal  became  effective,  and  to  have  a  sea- 
sonable time  thereafter  to  do  so.     In  that  ^taUf  the  Constitution,  it  is  true, 
prohibited  the  making  of  new  districts  so  as  to  have  the  effect  to  remove  a 
Judge  from  office.    The  court  held,  though,  that  the  power  to  create  the  new 
district  clearly  existed,  and  the  removal  of  the  judge  who  was  cut  off  into 
it  into  his  old  district,   saved   the  constitutionality  of  the  act.     But  were 
the  question  less  clear  than  it  is,  the  propei  scope  of  this  action  does  not  go 
CO  far  as  that  one  private  citizen  may  be  allowed  to  raise  the  question 
whether  a  public  officer  has  abandoned  his  office.    This  suit  is  allowed  es- 
pecially by  statute,  and  is  limited  (subsection  12  of  section  1596a)  to  a  deter- 
mination of  which  of  two  claimants  was  elected  to  the  office  in  dispute,  or 
whether  either  was.    Manifestly  whether  the  one  elected  has  since  his  elec- 
tion done  something  that  might  subject  him  to  removal  by  the  proper  tri- 
bunal is  wholly  beside  the  question.    This  is  particularly  true  in  this  case^ 
Even  if  appellant  had  never  removed  from  Magoffin  county  to  Lee,  and  if 
the  act  creating  the  new  district  was  valid  as  to  him  notwithstanding  such 
failure  to  move,  still  that  act  did  not  become  effective  as' stated  till  June 
13,  190i.     It  neither  could  give  nor  affect  rights  till  It  did  become  effective 
as  a  law.    So  appellant,   if  elected  to  this  office  in  November,  1903,  was  en- 
titled to  its  emoluments  from  first  Monday  in  January,  1904,  till  such  time  as 
be  might  vacate  it,  if  he  did  vacate  it.  before  the  expiration  of  the  full  term. 
The  decision  of  the  case  on  its  merits,  as  they  were  when  the  contest  was 
begun  in  December,  1908,  was  the  sole  matter  before  the  court. 

In  such  an  inquiry  the  question  of  eligibility  affected   by  events  subse- 
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queDt  to  the  election  could  not  at  all  enter.  A  trial  of  the  effect  of  BDcb 
Bubsequpnt  occurrences  is  in  an  entirely  distinct  tribunal  and  iMstion. 
(Kirk Patrick  t.  Brownfleld,  97  Ky.,  568;  Low  v.  Commonwealth,  8  Met^ 
216;  Common  wealth  v.  Jones,  10  Bush,  726;  Brown  v.  Orover,  6  Bush,  1: 
Page  V.  Hardin,  8  Ben  Mon.,  648-672.) 

Appellee  has  prosecuted  a  cross  appeal  from  the  judgment  denying  his 
title  to  the  olTlcf.  Appellant  has  moved  to  dismiss  the  cross  appeal  because 
appnlK'e  did  not  execute  a  bond.  Without  deciding  whether  a  cross  appeal 
can  be  prost'cuced  or  is  necessary,  or  whether  it  is  affected  by  the  provision 
requiring  a  bond  of  the  appellant  as  a  condition  precedent,  it  is  enough  ta 
say  hert'  that  upon  the  facts  of  the  civae  affecting  the  election  we  agree  with 
the  finding  and  judgment  of  the  trial  judge.  It  is  not  deemed  necessary  to 
discuss  them  in  detail  in  the  opinion  for  the  reasons  given  oonoerning  the 
facts  upon  the  original  appeal. 

The  judgment  of  the  circuit  court  is  reversed  and  cause  remanded  for 
Judgment  in  conformity  with  this  opinion. 

Whole  court  sitting. 


FRIEDMAN  v.  COMMONWEALTH. 

(Filed  December  16,  1904— Not  to  be  reported.) 

Criminal  law^Retailing  liquor— Where  one  having  a  license  to  sell 
spirituous  liquors  by  wholesale  agreed  with  a  party  to  give  him  a  quart  of 
whisky  for  every  five  gallons  he  would  sell  for  him,  the  delivery  of  tlH> 
quart  to  such  party  for  making  such  sale  was  a  sale  to  him,  the  service  in 
making  the  sale  being  equivalent  to  the  payment  of  money  for  the  quart. 

B.  C.  Seay  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  was  indicted  for  retailing  spirituous  liquors  without  a 
liceupe.  The  appellant  was  authorized  by  virtue  of  a  license  to  sell  liquor 
by  wholesale.  The  evidence  tends  to  show  that  the  appellant  made  a  con- 
tract with  Tom  Taylor  to  the  effect  that  he  would  give  him  one  quart  of 
whlpky  for  each  sale  he  made  of  five  gallons  of  liquor.  Taylor  procured  ten 
or  eleven  persons  to  take  five  gallons  of  liquor.  It  was  to  be  divided  amoog- 
tht'm  and  each  was  to  pay  for  the  pait  he  received.  Taylor  went  to  the  ap- 
pellant and  ordered  the  five  gallons  delivered  to  him  at  a  certain  place  In 
May  field,  where  the  distribution  was  made. 

It  is  insisted  that  a  oase  was  not  made  out  against  the  appellant,  and  that 
a  peremptory  instruction  should  have  been  given  the  jury  to  find  for  him. 
The  uncontradicted  evidence  develops  the  facts  detailed  above.  The  effect 
of  the  transaction  is  that  the  appellant  hired  Taylor  to  sell  liquor  for  him, 
and  as  compensation  therefor  gave  him  one  quart  of  whisky.  The  dellveiy 
of  the  one  quart  of  whisky  under  such  ciroumstanoea  was  a  sale  of  It,  aa 
much  so  as  it  would  have  been  If  the  appellant  had  gold  It  to  some  one  elsa 
and  received  the  money  for  It.  Instead  of  paying  money  for  the  liquor*  he 
performed  services  to  pay  for  it. 

The  judgment  Is  affirmed. 
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COUCHMAN,  &c.  T.  BUSH,  &o. 
(Filed  December  16,  1904— Not  to  be  reported. ) 

1.  Judgments— Collateral  attack— Where  none  of  the  steps  required  by  the 
Civil  Code  of  Practioe  to  vacate  a  judgment  rendered  by  a  court  of  compe- 
tent ji^rlsdiction  are  taken  'within  the  time  specified  in  the  Code,  such 
judgment  can  not  be  set  aside  by  a  collateral  attack  made  thereon. 

9.  Wills— Executors— Effort  to  probate  codicil— Counsel  fees— Where  the 
widow  of  deceased  was  one  of  the  executors  of  his  will,  it  was  her  duty  to 
endeavor  to  have  probated  a  codicil  to  hie  will,  and  a  reasonable  allowance 
to  her  attorneys  in  their  effort  to  probate  It  is  a  proper  charge  against  dece- 
dent's estate. 

Beckner  &  Jouett  and  Hazelrigg,  Chenault  &  Hazelrigg  for  appellants. 

Qeo.  B.  Nelson,  J.  M.  Benton.  J  .T.  Shelby  and  D.  L.  Pendleton  for  ap- 
pellees. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Much  detail  of  statement  might  be  made  with  reference  to  dates,  steps  and 
pleadings  in  forming  the  Issues  resulting  from  controversies  over  the  will 
of  B.  W.  Couchman,  deceased,  but  we  shall  only  state  the  facts  we  deem 
essential  to  show  the  legal  questions  presented  to  the  court  for  solution.  B. 
W.  Couchman  left  a  will  by  which  he  gave  his  widow,  the  appellant,  £.  J. 
Couchman,  certain  moneys  and  personal  property,  and  also  the  use  of  his 
home  place  during  her  widowhood.  The  will  was  probated,  but  the  widow 
believed  that  there  was  in  existence  a  codicil  which  ga^e  her  a  greater  in- 
terest in  his  estate.  After  the  will  had  been  probated  and  no  appeal  had 
been  prosecuted  from  the  judgment  of  probate,  a  codicil  was  discovered  to 
have  been  in  existence,  and  steps  were  taken  to  probate  it,  which  resulted 
In  a  judgment  to  that  effect.  Some  time  elapsed  before  an  appeal  was 
prosecuted  from  that  order.  That  proceeding  finally  reached  this  court,  and 
in  Couchamn  v.  Couchman,  104  Ky.,  680,  it  held  the  judgment  probating 
the  will  was  final  and  conclusive  until  it  was  reversed  or  annulled  by  some 
of  the  modes  provided  by  law,  and  the  time  in  which  that  might  have  been 
done  had  expired.  By  the  terms  of  the  codicil  the  widow's  interest  in  the 
estate  was  increased.  She  was  given  the  fee  to  the  home  place  and  the  use 
of  the  "Curry  place"  during  her  life,  and  in  addition  it  was  provided  that 
she  was  to  have  a  sum  equivalent  to  the  rent  of  the  land  derived  by  her 
from  her  father's  estate,  which  the  testator  had  received  from  the  time  it 
became  her  property.  The  widow  brought  suit  against  the  personal  repre- 
sentatives of  the  decedent  and  the  devisees  under  the  will  for  a  sum  equiva- 
lent to  the  rents  of  her  land,  basing  her  right  to  recover  upon  the  codicil 
which  had  been  probated,  and  recovered  judgment  for  tfi.OOO  against  the 
estate  on  the  claim.  Subsequently  the  judgment  was  aflSrmed.  (Bush  v. 
Couchman,  18  Ky.  Law  Kep.,  602.)  After  this  court  reversed  the  judgment 
probating  the  codicil  this  action  was  instituted  against  the  appellant  to 
recover  the  rents,  etc.,  of  the  property  which  went  Into  her  hands  under  the 
codicil.  She  then  pleaded  the  $6,60O  Judgment  as  a  set-off  and  counterclaim 
against  the  estate.    The  principal  question  for  review  is,  did  the  lower  court 

vol.  26—81 
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err  in  refusing  to  enforoe  the  judgment  in  fayor  of  the  appellant  for  |S,O0Of 

She  had  a  strong  moral  claim  against  her  husband's  estate  for  the  rents 
which  he  had  collected  on  her  land  and  appropriated  to  his  own  nse,  but  it 
is  conceded  that  she  oould  not  have  recovered  except  for  the  fact  that  the 
codicil  gave  her  the  right  to  do  so.  No  steps  were  ever  taken  to  Tacate  or 
set  aside  the  judgment  which  she  had  obtained  for  16,000.  The  Ciyil  Code 
of  Practice  provides  a  complete  remedy  for  obtaining  relief  against  judg- 
ments rendered  by  courts  of  competent  jurisdiction.  Not  one  of  these  steps 
were  ever  taken  to  vacate  the  judgment.  Whether  it  could  have  been  done 
if  they  had  been  inaugurated  within  the  time  specified  by  the  Code  it  is 
not  necessary  to  decide,  because  none  of  them  were  taken  at  any  time  and 
the  time  for  doing  it  has  long  since  expired.  This  is  a  collateral  attack 
against  a  judgment  rendered  by  a  court  of  competent  jurisdiction  in  rela- 
tion to  a  subject-matter  within  its  jurisdiction  and  against  parties  of  whom 
it  had  jurisdiction.  If  the  parties  had  defenses  other  than  those  pleaded  it 
was  their  duty  to  present  them,  because  the  plaintiff  therein  tendered  an 
issue  as  to  her  right  to  recover  the  sum  claimed.  If  parties  can  collaterally 
attack  a  judgment  which  is  renderd  in  an  action  where  the  court  had  juils- 
diction  of  the  subject-matter  of  the  action  and  of  the  parties,  nothing  can 
be  certainly  adjudicated.  The  rights  of  litigants  can  not  be  fixed  and  de- 
termined by  judgments.  This  courf  has  repeatedly  denied  the  right  of 
parties  to  attack  judgments  collaterally. 

In  Talbott  v.  Todd,  6  Dana,  194,  this  court  said:  **It  is  undoubtedly  true 
that  the  judgment  or  decree  of  a  court  of  competent  jurisdiction  Is  not  only 
final  as  to  all  matters  determined  by  it,  but  is  also,  in  the  general,  final  as- 
to  every  other  matter  incident  to  the  cause  which  the  parties  might  have 
put  in  issue  and  had  litigated.  This  rule  is  founded  in  reason  and  pro- 
priety. It  imposes  only  the  exercise  of  reasonable  vigilance;  tends  to  ad- 
vance the  ends  of  justice;  to  quiet  the  contentions  of  society,  and  to  put  an 
end  of  vexatious  litigation. " 

In  Davis  V.  McCorkle,  14  Bush,  764,  this  court  said:  "The  duty  of  the 
parties  In  courts  of  original  jurisdiction  is  thus  correctly  stated  in  Hender- 
son V.  Henderson,  8  Hare,  116:  *  Where  a  given  matter  becomes  a  subject  of 
litigation  in  an  adjudication  by  a  court  of  competent  jurisdiction  the  court 
requires  the  parties  to  bring  forward  their  whole  case,  and  will  not,  except, 
under  special  circumstances,  permit  the  same  parties  to  open  the  same  sub- 
ject of  litigation  in  respect  of  a  matter  which  might  have  been  brought 
forward  as  part  of  the  subject  in  contest,  but  which  was  not  brought  for- 
ward only  beoause  they  have  from  negligence,  inadvertence  or  even  accident 
omitted  a  part  of  their  case  The  plea  of  res  ad  judicata  applies  not  only  to 
the  point  upon  which  the  court  was  required  by  the  parties  to  form  an  opin- 
ion and  pronounce  judgment,  but  to  every  point  which  properly  belonged  t& 
the  subject  of  litigation  and  ^^ich  the  parties  exercising  reasonable  dili- 
gence might  have  brought  forward  at  the  time. '  The  learned  oourt  speak  of 
the  parties,  both  plaintiff  and  defendant,  and  add  'a  party  can  no  more  split 
up  defenses  than  indivisible  demands,  and  present  them  by  piecemeal  in 
successive  suits  growing  out  of  the^SMna.  transaction.''  " 

Suppose  a  case  where  a  judgment  has  been  rendered  upon  a  claim  wher» 
the  defendant  was  unaware  at  the  time  of  the  judgment  that  he  had  a  valid 
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defense  to  it,  and  the  time  had  expired  for  obtaining  a  new  trial  in  the^ 
method  provided  by  law,  bnt  before  the  plaintiff  in  the  Judgment  sought  to 
enforce  it  the  defendant  disooTered  a  defense  which  might  have  been  8uc<«. 
oessfnlly  interposed.  It  wonld  hardly  be  contended  that  he  would  be  per* 
mitted  to  prerent  the  enforcement  of  the  judgment  by  showing  that  it  was 
based  upon  an  invalid  claim.  The  question  involved  in  the  supposed  case 
is  identical  with  the  one  here  for  consideration.  Neither  the  rule  of  any 
other  court  nor  the  opinion  of  any  author  can  justify  this  court  in  failing  to 
observe  the  well-settled  doctrines  of  this  court.  The  conclusive  effect  of 
judgments  is  exemplified  by  the  one  probating  the  will  of  appellant's  bus* 
band,  for  this  court  in  Bush  v.  Gouohman  held  it  was  conclusive,  and  that 
the  court  had.  in  rendering  it,  exhausted  its  jurisdiction,  and  could  not, 
therefore,  probate  the  codicil.  In  so  holding  the  appellant  lost  the  fee-sim- 
ple title  to  the  '*home  place"  and  the  use  of  the  "Curry  place"  during  her- 
life.  In  addition  to  that  she  would  have  lost  the  equivalent  of  the  rents  of 
her  lands  derived  from  her  father,  except  for  the  judgment  for  16,000  in 
question.  It  does  not  seem  that  she  should  be  denied  the  application  of  the 
rule  in  this  case,  when  it  was  applied  against  her  with  such  rigor  in  the 
case  to  which  reference  has  been  made.  We  are  of  the  opinion  that  the  courit, 
erred  in  refusing  to  enforce  the  16,000  judgment  in  favor  of  Mrs.  Gouchman. 

The  widow  was  one  of  the  executors  of  the  will  of  B.  W.  Gouchman,  and 
it  was  her  duty  to  endeavor  to  have  probated  the  codicil  to  the  will.  The^ 
sum  allowed  and  paid  to  attorneys  for  their  services  in  the  effort  to  probate 
it  was  not  only  reasonable,  but  a  proper  claim  against  the  estate.  There  ia 
some  doubt  as  to  the  correctness  of  the  judgment  in  refusing  to  charge  John 
A.  Gouchman,  one  of  the  executors,  with  a  certain  note,  but  we  have  oon<^ 
eluded  to  allow  the  judgment  to  stand  on  that  question. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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ABSENCE  OF  COUNSEL— See  Criminal  Law,  17;  Continuance,  1,  2*. 
ACCESSORY~See  Criminal  Law,  45,  46,  48. 
ACCOMPLICE— See  Criminal  Law,  67,  83. 
ACTION  FOR  CAUSING  DEATH— 

1.  the  proximate  cause  of  the  accident  causing  the  death  of  ap< 

pellee's  Intestate  being  the  act  of  persons  who  were  not  in 
the  employ  of  appellant,  the  appellant  is  not  liable  in  dam- 
ages for  the  death  of  deceased ;  and  on  the  evidence,  a  per- 
emptory instruction  should  have  been  given  to  find  for  ap- 
pellant       72 

2.  an  action  by  a  father  for  damages  for  the  loss  of  his  son's 

services  by  reason  of  his  having  been  killed  by  appellee, 
can  not  be  maintained  at  common  law,  and  the  action  of 
the  lower  court  in  sustaining  a  demurrer  to  the  petition 
was  proper  76 

ADEQUATE  REMEDY— See  Taxation,  3,  4. 

ADMISSIONS— See  Evidence,  29,  30. 

AD  VANCEMEN  TS— 

1.  where  a  father  conveyed  to  his  children  by  a  former  wife,  a 

tract  of  land  as  a  result  of  advancements  which  his  father- 
in-law  made  to  him,  a  part  of  which  was  sold  to  enforce  a 
lien  on  it,  but  leaving  a  balance  of  the  debt  unpaid,  the 
infants  could  not  be  charged  with  more  than  the  residue 
of  the  land,  as  what  they  received  was  not  the  debt,  but 
the  land,  and  they  were  not  chargeable  with  the  remainder 
of  the  unpaid  debt  10 

2.  statements  by  a  son  that  he  had  paid  rent  to  his  father  are 

incompetent,  the  father  being  dead.  Moreover,  where  an 
heir  uses  land  of  an  intestate  he  must  account  for  the  use 
of  it  as  an  advancement 10 

3.  acts  which  do  not  show  an  irrevocable  gift  to  a  child  do  not 

constitute  an  advancement   888 

4.  in  the  settlement  of  an  estate  where  there  are  only  two  chil- 

dren, where  their  father  had  advanced  to  his  son  $2,116.25 
in  money,  and  had  permitted  his  daughter  and  her  family 
to  reside  on  a  tract  of  land  worth  $1,250  for  over  twenty 
years  without  paying  rent,  and  that  he  told  many  witnesses 
that  the  rent  of  the  land  was  equal  to  the  money  the  son 
had  received,  the  conclusion  of  the  father  will  not  be  dis- 
turbed    1076 

ADVERSE  CLAIM — See  Judicial  Sales,  2. 

ADVERSE  POSSESSION— See  Instructions,  5;  Lands,  7. 

AFFRAY — See  Instructions,  12. 

APPARENT  DANGER — See  Instructions,  15. 

APPEAL  BOND— See  Election  Contest,  2,  3. 

APPEAL  TO  COURT  OF  APPEALS— See  Bills  of  Exceptions;  De- 
cedents' Estates,  5;  Evidence,  12;  Fiscal  Court,  3;  Indictments,  4. 
1.  a  Judgment  will  not  be  reversed  on  the  facts  unless  it  is 
palpably  against  the  evidence 179 
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APPEAL  TO  COURT  OP  APPEALS—ConUnaed.  Page. 

2.  where  the  parties  to  a  case  have  tried  out  the  only  issues 

presented,  the  judgment  will  not  be  reversed  because  the 
pleadings  in  the  case  are  technically  bad 181 

3.  a  judgment  for  $176  and  a  counterclaim  for  $60.53,  which  is 

germane  to  the  original  action,  makes  the  amount  in  con- 
troversy sufficient  to  give  appellate  jurisdiction 213 

4.  where  money  is  recovered  upon  a  judgment  which  was  sub- 

sequently reversed,  restitution  can  be  compelled  only  from 
parties  to  the  record,  their  assignees  or  personal  represen- 
tative     258 

5.  upon  a  second  appeal  the  judgment  will  not  be  disturbed 

upon  the  mere  showing  that  the  labor  performed  by  appel- 
lant was  not  within  the  scope  of  his  employment 303 

6.  where  a  judgment  for  $3,000  was  recovered  against  a  rail- 

road company  for  damages  to  land  and  appealed,  and  the 
judgment  paid  pending  the  appeal  and  was  reversed  on  the 
appeal,  and  on  a  second  trial  the  verdict  was  reduced  to 
$900,  and  judgment  was  then  entered  for  the  company 
against  the  land  owner  for  $2,100  the  difference  in  the  two 
judgments,  and  in  the  meantime  the  case  had  bc'^n 
stricken  from  the  docket.  Held — The  court  had  no  power 
to  render  the  judgment  for  the  $2,100  on  the  state  of  the 
record    3M 

7.  the  opinion  of  this  court  on  a  former  appeal  of  the  case  is 

the  law  of  the  case  and  should  control  the  case  on  the  fol- 
lowing trial  343 

8.  under  the  doctrine  of  stare  decisis  the  opinion  of  the  court  in 

former  appeals  of  a  case  controls  the  opinion  of  the  court 
on  the  last'  appeal 462 

9.  a  party  may  ordinarily  dismiss  his  own  appeal  but  not  when 

it  is  shown  he  is  under  the  control  of  one  who  Is  not  a 
party    618 

10.  on  the  second  appeal  where  the  cumulative  verdict  clears 

away  the  former  doubts,  and  established  the  actionable 
facts  in  the  case,  it  will  be  affirmed €43 

11.  the  presumption  must  be  indulged  that  the  bill  of  exceptions 

contains  all  the  evidence  in  the  case,  and  its  verity  can  not 
be  assailed  by  affidavits  634 

12<  upon  a  second  appeal  of  a  case  the  judgment  'will  not  be  dis- 
turbed where  the  only  matters  relate  to  the  admission  of 
testimony    620 

13.  in  an  equity  action  to  enforce  a  mortgage  lien  on  real  estate 

it  is  not  necessary  to  make  a  motion  for  a  new  trial  or  for 
a  separation  of  the  law  and  facts  in  order  to  take  an 
appeal  from  the  judgment  691 

14.  while  in  an  ordinary  action  the  rule  is  that  on  appeal  the 

judgment  will  be  as  favorably  considered  as  the  verdict  of 
a  properly  instructed  jury,  the  rule  is  dlfTerent  in  equita- 
ble actions,  which  on  appeal  will  be  determined  by  the 
weight  of  the  evidence 691 

15.  in  an  action  by  the  executor  of  the  mortgagee  to  enforce  a 

mortgage  lien  on  land  on  a  note  for  $6,000,  executed  by  the 
son  of  deceased,  who  relied  on  a  writing  releasing  the  in- 
debtedness which  was  controverted  as  genuine,  evidence 
considered  and  reversed 691 
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APPEAL  TO  COURT  OP  APPEALS— Continued.  Page. 

16.  where  one  prosecuted  a  suit  for  the  settlement  of  an  estate 

but  set  up  by  no  pleading  any  interest  that  he  had  in  his 
intestate's  estate,  upon  an  appeal  from  the  Judgment  di- 
recting a  sale  of  the  land  owned  by  the  intestate,  by  the  ad- 
ministrator, in  which  a  rerersal  is  sought  because  he 
owned  a  one-half  interest  in  one  of  the  tracts,  the  relief 
will  not  be  granted,  there  being  nothing  in  the  record  which 
would  Justify  a  Judgment  for  the  administrator  for  the  in- 
terest claimed  by  him 824 

17.  in  this  action  where  mortgaged  property  was  sold  by  order 

of  the  court  below,  because  it  appeared  to  be  perishable, 
the  sale  bonds  having  been  taken  by  the  commissioner,  a 
reversal  is  sought  on  the  ground  that  the  court  could  not 
order  the  sale  in  an  action  to  enforce  the  mortgage  debt 
until  there  had  been  a  Judgment  therefor,  but  this  question 
can  not  be  adjudicated  here  as  this  court  has  no  Jurisdic- 
tion, there  having  been  no  final  Judgment  in  the  action ....  909 

18.  where  an  original  answer  was  lost  out  of  the  record  in  the 

circuit  court  before  the  trial,  and  it  is  shown  from  the  rec- 
ord that  the  case  was  tried  upon  pleadings  filed  in  that 
court,  on  appeal  from  the  Judgment  there  the  case  must  be 
tried  in  the  Court  of  Appeals  as  it  was  in  the  circuit  court, 
and  the  absence  of  the  original  answer  having  been 
waived  there,  can  not  be  relied  on  here 910 

19.  where  in  an  action  on  a  note  for  $200  the  defendant  pleads 

a  counterclaim  for  |73,  the  amount  in  controversy  as  to  the 
defendant  is  |273,  which  gives  this  court  Jurisdiction  of  the 
appeal   1058 

20.  rule  of  Court  of  Appeals  against  appellee,  master  commis- 

sioner, clerk  and  sherifT  for  contempt  in  failing  to  obey 
supersedeas    1147 

21.  where  upon  an  appeal  to  this  court  appellant  executed  a 

supersedeas  bond  with  surety,  which  was  accepted  by  the 
deputy  clerk,  the  fact  that  the  surety  was  insufficient,  al- 
though thought  to  be  so  when  accepted,  did  not  authorize 
such  deputy  to  ignore  the  bond  and  issue  execution  on  the 
Judgment  appealed  from.  If  appellee  regards  the  surety  as 
insufficient  his  remedy  lies  in  a  motion  and  rule  to  require 
additional  surety   1147 

22.  errors  not  excepted  to  at  the  time,  though  complained  of  on 

motion  for  a  new  trial,  can  not  be  considered  on  appeal ..  1229 

23.  in  an  appeal  by  the  defendant  from  a  Judgment  for  less 

than  $200  rendered  in  an  action  for  rent  of  land  in  which 
the  tenancy  is  denied  and  the  ownership  of  the  land  is 
claimed  by  the  defendant,  the  Court  of  Appeals  has  Juris- 
diction of  the  appeal  as  the  Judgment  determines  the  status 
of  the  land 1261 

24.  complaint  that  appellant  was  tried  in  Daviess  coimty  can  not 

be  considered,  as  no  motion  or  effort  for  a  change  of  venue 
was  made  by  appellant  before  trial 1221* 

APPROPRIATIONS— 

1.  in  making  an  appropriation  of  money  out  of  the  State  treas- 
ury for  purely  charitable  purposes  it  must  be  measured 
by  the  same  test  as  that  by  which  it  is  raised  by  taxaUon, 
that  is,  if  taxes  could  not  be  imposed  for  a  purpose,  money 
already  in  the  treasury  can  not  be  appropriated  to  that 
purpose    , 1133 
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APPROPRIATIONS— Oontinued.  Page. 
2.  the  vital  point  In  all  such  appropriations  Is  whether  the 
appropriation  is  public,  and  if  it  is,  it  does  not  matter 
whether  the  agency  through  which  it  is  dispensed  is  pub- 
lic or  not,  the  appropriation  not  being  for  the  agency,  but 
for  the  object  which  it  serves.  It  may  well  and  wisely  be 
left  to  the  legislature  to  say  how  it  will  dispense  the 
State's  charities   1133 

ASSIGNMENTS — See  Sale  of  Personalty,  4 — 

1.  an  order  by  a  contractor  employed  to  build  a  schoolhouse 

on  the  board  who  employed  him  is  an  equitable  assign- 
ment of  the  fund  and  entitles  the  holder  thereof  to  a  pri- 
ority In  the  sum  due  the  contractor 585 

2.  assignment  of  note  on  husband  by  his  divorced  wife 1058 

ASSIGNMENT  FOR  CREDITORS— 

acts  showing  assignment  preferring  creditors 967 

ASSESSING  CANDIDATES— See  Primary  ElecUon,  8,  9. 
ASSESSORS— See  Taxation,  28 — 

1.  under  the  Constitution  and  statutes  the  assessor  is  only  en- 

titled to  commissions  upon  property  assessed  by  him  which 
was  actually  liable  to  taxation,  and  does  not  include  ex- 
empt property   744 

2.  there  is  no  provision  for  compensation  to  him  for  giving 

facts  for  statistical  purposes 744 

ASSAULTING  WRONG  PERSON— See  Criminal  Law,  86;  Instruc- 
tions 16. 
ATTACHMENTS— 

1.  as  against  a  subsequent  attaching  creditor,  the  plaintiff  in 

the  first  action  was  entitled  to  a  prior  lien  on  the  interest 
of  a  debtor  in  the  estate  o  fa  decedent  where  the  petition 
recites  the  purpose  of  the  suit  is  to  subject  the  interest  of 
the  debtor  in  the  estate  .' 440 

2.  where  it  was  necessary  to  settle  the  estate  to  ascertain  such 

interest,  the  equitable  lien  attached  thereto  upon  the  set- 
tlement     440 

3.  by  the  provision  of  section  2358,  Kentucky  Statutes,  a  pur- 

chaser of  land  is  not  affected  by  the  levy  of  an  attachment 
unless  he  has  notice,  and  in  this  action,  where  the  proof 
conduced  to  show  that  appellees  did  not  have  notice  of 
such  levy,  the  lower  court  properly  so  held 887 

4.  after  the  service  of  appellant's  garnishment  on  S.  he  could 

not  legally  pay  his  indebtedness  to  B.  until  appellants 
claim  had  been  satisfied,  and  hiis  conveyance  of  the  land 
to  B.  in  payment  of  such  indebtedness,  and  the  subsequent 
levy  by  appellees  of  their  attachments  thereon,  created  no 
lien  in  their  favor  superior  to  the  rights  of  appellant 
under  his  garnishment.  Appellant,  having  the  oldest 
equity,  was  entitled  to  have  his  debt  first  paid  out  of  the 

land    965 

ATTORNEYS— See  Wills;  4,  9;  Judicial  Sales,  5;  Judgments  4,  5; 
Malicious  Prosecution,  1 — 

1.  where  appellant  and  his  counsel  were  allowed  $6,150  for 

their  services,  other  counsel  having  been  paid  $4,660  in  the 
settlement  of  an  estate  where  $90,000  had  been  collected, 
while  the  allowance  appears  to  be  small,  the  judgment  of 
the  chancellor  having  refused  the  allowance  of  $12,000  to 
the  appellant,  his  Judgment  will  not  be  disturbed * 

2.  in  an  action  upon  an  injunction  bond  to  recover  traveling  ex- 

penses, attorneys'  fees,  etc.,  incurred  in  defending  the  in- 
junction proceedings,  the  only  damage  that  can  be  recov- 
ered is  such  as  results  from  the  operation  of  the  injunc- 
tion itself 41 
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3.  it  is  the  policy  of  the  law  to  relieve  against  contracts  made 

by  a  person  with  an  attorney,  where  the  confidence  in- 
duced by  that  relation  probably  threw  such  person  off  his 
guard 264 

4.  allowance  for  services  as  attorney  for  personal  representa- 

tive in  settling  a  large  estate 315 

5.  where  a  fee  of  $75  had  been  allowed  appellant's  attorney 

in  the  lower  court,  it  was  error  to  allow  an  additional  fee 
of  $100  for  prosecuting  the  appeal  without  a  notice  to  his 
client,  and  a  sale  of  appellant's  land  for  a  lien  for  such  fee 
was  error 617 

6.  Held — That  $500  is  a  reasonable  allowance  against  a  dece- 

dent's estate  for  attorney's  fee  in  a  suit  to  settle  the  es- 
tate worth  from  $5,000  to  $7,000,  and  for  defending  a  suit 
against  the  estate  for  $6,000  which,  after  a  hard  fight,  was 
decided  against  the  estate  in  the  lower' court  and  for  the 
estate  in  the  appellate  court 705 

7.  language  of  attorney  in  argument  to  the  Jury  objected  to  as 

improper    780 

8.  in  an  action  to  sell  or  partition  land,  it  would  be  inequitable 

to  require  appellants  to  pay  four-sixths  of  the  sum  allowed 
appellee's  counsel,  in  addition  to  what  they  pay  their  own 
counsel    149 

AUDITOR'S  AGENT— See  Jurisdiction,  3,  4;  Taxation,  8. 
BANKS  AND  BANKING— See  Taxation,  12— 

1.  under  act  of  March  21,  1900,  in  an  action  seeking  to  enjoin 

the  collection  of  taxes  upon  shares  of  stock  in  a  national 
bank,  where  the  petition  fails  to  allege  that  such  stock  was 
not  listed  for  taxation  at  the  place  of  residence  of  the 
owner,  it  was  demurrable 112 

2.  while  neither  the  bank  nor  its  president,  nor  its  cashier,  is 

the  owner  of  the  shares  of  stock  sought  to  be  taxed,  the 
bank  is  the  agent  of  the  shareholder,  and  notice  to  it  is 
notice  to. his  agent  in  the  meaning  of  section  424,  Kentucky 
Statutes  112 

3.  under  section  3  of  the  act  of  March  31,  1900,  it  is  the  duty  of 

the  bank  to  list  for  taxation  any  shares  of  stock  in  said 
bank  omitted  since  the  year  1892 112 

4.  where  a  bank  discounted  a  draft  with  bill  of  lading  attached, 

the  goods  can  not  be  subjected  by  a  creditor  of  the  ship- 
per for  debt  against  him 518 

5.  an  action  for  the  nondelivery  of  goods  pursuant  to  contract 

with  the  shipper,  can  not  be  maintained  by  attachment 
against  the  goods  where  a  draft  with  bill  of  lading  at- 
tached had  been  discounted  by  a  bank  at  the  time  of  the 
shipment,  the  claim  of  the  bank  on  the  article  shipped  be- 
ing superior   518 

6.  facts  showing  the  bank  liable  for  refusing  to  pay  a  draft 

with  bill  of  lading  attached  964 

7.  where  a  bank  president  allows  the  funds  of  the  bank  to  be 

appropriated  by  a  customer  or  customers,  who  are  known 
to  be  insolvent  or  whose  assets  or  business  would  not  Jus- 
tify a  prudent  person  similarly  situated  to  extend  them 
such  credit,  he  will  be  liable  to  the'  bank  as  for  a  neglect 
of  duty  where  loss  results  from  it 1247 
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BANKS  AND  BANKING— Continued.  Pttg^ 

8.  where  power  Is  not  delegated  by  the  board  of  directors  of 

a  bank,  or  by  the  advisory  committee  thereof,  to  the  presi- 
dent and  cashier  to  loan  the  bank's  funds  otherwise  than 
upon  the  advice  and  consent  of  said  board  or  committee, 
such  loan  so  made  is  a  direct  breach  of  the  plain  duty  ow- 
ing by  these  officials  to  the  bank  and  its  stockholders  and 
president,  and  said  officials  should  be,  and  are,  liable  to 
the  bank  for  the  damages 1247 

9.  that  the  bank  has  not  seen  proper  to  proceed  against  the 

cashier  by  action  does  not  lessen  the  liability  of  the  presi- 
dent for  his  breach  of  duty,  and  the  further  fact  that  some 
of  the  board  of  directors  were  culpably  negligent  in  the 
matter  will  not  excuse  the  president  as  the  bank's  right  of 
action  is  for  the  tort  against  all  its  derelict  officers,  and  it 
may  sue  one  or  more 1247 

BASTARDS— See  Deeds,  7. 

BILL  OF  EXCEPTIONS— See  Appeals,  11,  22;  Taxation,  S6:  Wills, 
43. 

1.  when  no  bill  of  evidence  is  filed  the  only  question  is  whether 

the  petition  authorized  the  Judgment 699 

2.  where  the  petition  was  defective  in  failing  to  allege  facts 

showing  knowledge  of  the  servants  of  a  railroad  company 
of  plaintiff's  presence  as  he  attempted  to  board  a  car,  in 
the  absence  of  evidence  in  the  record  it  will  be  presumed 
that  sufficient  proof  was  heard  to  authorize  the  verdict 699 

3.  the  presumption  is  that  the  bill  of  exceptions  filed  and  ap- 

proved by  the  court  contains  all  the  evidence,  and  its 
verity  can  not  be  assailed  by  affidavits 634 

4.  errors  not  shown  by  the  bill  of  exceptions  to  have  been  ex- 

cepted to  at  the  time,  can  not  be  considered  on  appeal, 
though  complained  of  on  motion  for  a  new  trial 1229 

5.  although  there  may  have  been  some  complaint  of  threatened 

mob  violence  during  the  trial,  that  fact  having  been 
brought  to  the  attention  of  the  court  for  the  first  time  on 
motion  for  a  new  trial,  this  court  is  not  allowed  under  sec- 
tion 281,  Criminal  Code,  to  take  cognizance  of  it 1221 

BILLS  AND  NOTES— 

1.  upon  a  suit  by  a  bank  upon  a  note  executed  to  the  bank,  but 

In  which  the  bank  had  no  real  interest,  but  belongs  to  an- 
other party  who  had  made  an  assignment  for  creditors,  and 
against  which  party  the  payors  of  the  note  held  certain 
bonds  which  they  pleaded  as  a  set-off  against  the  note  sued 
on,  Held — That  as  the  amount  due  upon  the  bonds  held  by 
the  payors  of  the  note  was  larger  than  the  amount  of  the 
note  sued  on,  the  defendants  set-off  was  properly  sustained 
and  the  plaintiff's  action  dismissed 501 

2.  in  action  on  note.  Held — That  the  proof  wholly  fails  to  make 

out  any  defense,  and  that  a  peremptory  instruction  should 
have  been  given  to  find  for  the  plaintiff 534 

3.  where  a  credit  of  $500  is  endorsed  on  a  note  of  one  deceased, 

the  burden  Is  on  the  payor  to  show  that  he  paid  $1,000  in- 
stead of  $500   580 

4.  a  note  executed  in  consideration  of  a  sale  of  "territory,"  or 

the  right  to  sell  patented  articles  of  tinware  in  a  certain 
locality  without  a  license  to  do  so  is  void,  because  not 
endorsed  as  "peddler's  note" 688 

5.  where  a  note  was  executed  for  a  joint  liability  by  three  per- 

sons, one  of  them  being  insolvent  and  unable  to  pay  his 
part,  each  of  the  other  obligors  are  bound  in  law  to  equally 
pay  the  debt  735 
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BLOOD  HOUNDS—  Page, 
evidence  of  an  effort  to  trail  persons,  charged  with  crime,  by 
blood  hounds,  is  not  admissible  unless  it  be  shown  that 
the  dogs  were  of  pure  blood  and  had  been  well  trained  in 
the  tracking  of  human  beings;  but  where  such  evidence 
was  admitted  on  the  trial  and  was  afterwards  withdrawn 
by  the  court  by  proper  admonition  to  the  Jury,  Held — ^Not 
to  have  prejudiced  the  trial  of  the  accused 807 

BOUNDARY— See  Lands,  37. 

BRIBBRY — See  Criminal  Law,  66. 

BURDBN    OF    PROOF  — See  Bills  and  Notes,  3;  Deeds,  13,  14; 
Pleading,  13;  Wills,  »— 
in  condemnation  proceedings  the  party  filing  exceptions  to 
the  report  of  the  commissioners  has  the  burden  of  proof 
and  closing  argument  1167 

BURGLARY— See  Evidence,  14. 

BICYCLE  RIDING— See  Street  Railroads,  3,  4. 

CARRIER — See  Railroads,  16,  17 — 

1.  a  carrier  is  not  liable  for  damages  caused  by  a  fire  not 

caused  by  its  negligence,  where  a  contract  is  made  in  a 
State  which  authorizes  the  carrier  to  limit  its  liability 103 

2.  liability  of  carrier  for  allowing  dog  to  escape  from  its  cars,  1025 

3.  common  law  liability  1025 

4.  limitation  governed   by    the  court  in    which  the   suit  is 

brought    1025 

5.  full  value  of  dog  may  be  recovered  1025 

CHANGE  OF  VENUE— See  Appeals,  24. 

CHARACTER — See  Criminal  Law,  10;  Slander,  3. 
CITIES — See  Mimicipalities — 

1.  error  to  reduce  a  town  boundary,  excluding  eighty  voters,  in 

the  absence  of  twenty-four  of  them  who  were  important 
witnesses  and  had  not  been  summoned 89 

2.  city  of  sixth  class  having  a  tax  levy  of  50  cents  can  not,  by 

a  vote,  add  an  additional  50  cents  tax  on  the  $100  worth  of 
property  therein 101 

3.  no  lien  attaches  where  a  city  constructed  a  sidewalk  on  a 

lot,  instead  of  on  the  street,  against  the  owner's  consent.  1056 

4.  owner  of  lot  on  which  sidewalk  was  constructed  without  con- 

demnation can  not  be  required  to  pay  for  it 1056 

5.  it  is  not  within  the  province  of  the  court  to  interfere  with 

the  reasonable  discretion  of  city  council  extending  its 
"light  plant"  outside  of  the  city  limits  where  it  is  benefi- 
cial to  the  city  to  do  so 1152 

6.  cities  of  the  fourth  class  may  maintain  a  local  public  library 

by  complying  with  section  184  of  the  Constitution 1102 

CITY  BONDS — See  Taxation,  30. 

CLAIM  AGAINST  TREASURY— 

where  claim  against  the  treasury  is  payable  out  of  a  specific 
appropriation  which  has  been  exhausted,  the  courts  can 
not,  by  mandamus,  compel  its  payment 324 

CLOTHES  OF  DECEASED — See  Evidence,  22. 

COLLATERAL  SECURITY— See  Life  Insurance,  7— 

the  policy  held  by  the  insured  being  only  collateral  security 
for  the  unpaid  purchase  money  owing  to  the  insured, 
whatever  sum  is  collected  on  the  collateral  must  be  cred- 
ited on  the  notes  held  by  the  insured  for  the  purchase 
money.  The  house  being  burned,  the  vendor  may  look 
both  to  the  policy  and  the  land  for  his  money 1188 

COASTING— 

one  who  is  injured  while  coasting  down  a  public  street  of  a 
town,  by  coming  in  contact  with  a  wagon  left  standing  in 
the  street,  can  not  recover  damages  therefor U% 
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COMMISSIONS—                                                                                     Pa«e. 
an  agreed  commission  of  five  per  cent,  for  the  sale  of  land  wiD 
not  be  disturbed  173 

COMMISSIONER  AND  RECEIVER— See  Office  and  Officer.  14. 15— 

1.  12,200  was  adequate  compensation  to  a  bank  receiver  for  in- 

vesting $50,000  of  trust  funds  in  goYemment  bonds,  includ- 
ing fifteen  days  taking  depositions 340 

2.  an  allowance  of  a  greater  sum  than  the  statutory  fee  will 

not  be  upheld  where  no  extra  service  is  performed 340 

3.  no  one  of  the  six  judges  of  the  Jefferson  Circuit  Court  is 

authorized  to  appoint  a  speciiU  commissioner  of  such  court 
— such  officer  must  be  appointed  by  the  concurrent  action 
of  four  of  the  six  Judges 351 

4.  where  the  object  of  an  action  was  not  to  surcharge  or 

falsify  a  former  settlement  made  by  an  assignee,  nor  to 
disturb  any  Judgment  or  order  rendered,  but  to  have  the 
books  and  claims  referred  to  placed  in  the  hands  of  a  re- 
ceiver or  commissioner  so  that  they  may  be  collected  and 
the  money  distributed,  there  can  be  no  valid  objection  to 
the  appointment  of  such  receiver  and  his  taking  charge 
of  the  books  and  papers,  and  in* this  case  if  necessary  the 
court  can  direct  that  this  be  done  by  the  master  commis- 
sioner, and  a  Judgment  in  denial  of  this  relief  is  erroneous.  65S 

5.  the  receiver  of  an  insolvent  corporation  appointed  in  equity 

to  wind  up  its  affairs  for  the  benefit  of  its  creditors,  may 
impeach  or  repudiate  illegal  or  voluntary  transfers  and 
conveyances  of  its  property,  and  sue  to  recover  the  di- 
verted assets,  even  though  the  corporation  itself  might  not 
be  allowed  to  do  it 802 

COMMONWEALTH'S  ATTORNEYS— 

1.  entitled  to  50  per  cent,  of  fines  and  forfeitures  when  paid 

into  the  State  treasury   94 

2.  the  fact  that  the  Judgment  was  rendered  in  one  year  and 

the  fine  paid  in  another  year,  does  not  prevent  the  attorney 
from  obtaining  his  per  cent,  when  paid 94 

3.  while  under  section  100  of  the  Constitution  one  elected  to 

the  office  of  Commonwealth's  attorney  is  required  to  reside 
in  the  district  in  which  he  was  elected,  there  is  nothing  in 
the  section  which  interferes  with  his  right  to  change  his 
residence  at  his  pleasure  within  the  district 1271 

4.  while  it  may  be  held  that  one  assuming  a  district  office  takes 

it  subject  to  the  constitutional  right  of  the  State  to  make 
new  districts  which  may  in  part  affect  the  territory  of  the 
one  in  which  the  officer  was  elected,  still  such  officer  con- 
tinues to  be  an  officer  in  the  old  district  in  which  he  was 
elected    1271 

5.  though  the  legislature  is  given  the  power  to  abolish  the  office 

of  Commonwealth's  attorney  in  this  State,  until  it  does 
so  it  can  not  abolish  the  tenure  of  any  righful  incumbent 
of  the  office.  He  might  be  impeached,  but  not  legislated 
out  of  office    1271 

COMPULSORY  PROCESS— See  Criminal  Law,  8. 

CONCX'RRING  NEGLIGENCE— See  Railroads,  42.  43. 

CONDEMNATION  OF  LAND— See  Evidence.  24;  Land.  15;  Rail- 
roads, 29.  30;   Burden  of  Proof. 

CONDUCTOR— See  Railroads.  34. 

CONFESSION— See  Criminal  Law,  51,  60;  Evidence,  32,  34;  In- 
structions. 36. 


CONSPIRACY  TO  INJURE  ANOTHER'S  BUSINESS—  Page. 

1.  allegations  necessary  to  show  conspiracy  544 

2.  conspiracy    established,    declarations    of   all   conspirators 

competent  evidence  against  all    54S 

3.  after  completion  of  the  conspiracy  declarations  only  com- 

petent against  the  one  making  them  545 

4.  province  of  the  jury  to  determine  who  was  most  In  fault  in 

formation  and  success  of  conspiracy 645 

5.  verdict  of  $2,000  damages  against  Standard  Oil  Co.  and  $300 

against  confederate  for  conspiracy  not  excessive 545 

CONSTITUTIONAL  LAW— 

where  an  act  of  the  general  assembly  is  amendatory  of  an- 
other act,  the  amendment  applying  to  only  two  counties, 
the  title  clearly  covering  the  subject-matter  of  the  act, 
it  is  constitutional  931 

CONTINUANCE— 

1.  absence  of  chief  counsel  who  lived  150  miles  away  from 

the  place  of  trial,  and  who  had  been  told  that  the  case 
was  compromised,  is  grounds  for  a  continuance  of  the 
action   177 

2.  a  defendant  is  not  entitled  to  a  continuance  as  a  matter  of 

right  on  account  of  counsel  when  he  has  other  compe- 
tent  counsel   present    698 

3.  facts  authorizing  court  to  refuse  continuance 780 

4.  where  it  appears  that  a  deposition  was  taken  by  appellants 

a  year  and  a  half  after  the  issue  has  been  formed,  and 
that  on  the  day  they  took  his  deposition  they  desired  to 
ask  the  witness  questions  which  the  examiner  refused 
to  allow,  and  upon  being  granted  leave  to  retake  the  dep- 
osition, did  not  do  so,  and  made  no  statement  as  to  what 
they  expected  to  prove,  it  was  not  error  for  the  court  to 
submit  the  case  for  trial   849 

5.  where  the  certificate  of  the  officer  who  took  the  deposition 

does  not  show  that  the  answer  of  the  witness  were  read 
to  him  and  not  signed  by  him  as  required  by  the  Code  of 
Practice,  eighteen  days  were  sufficient  time  to  have  these 
errors  corrected,  and  not  being  corrected  in  that  time  an 
exception  to  the  deposition  was  properly  sustained 849 

CONTRACTORS— -See  Nuisance,  1. 

CONTRACT— 

1.  a  contract  based  on  the  evident  desire  of  the  father  of  an 

illegimate  child  to  raise  and  educate  him  and  make  some 
provision  for  him  in  the  future  is  good  and  enforcible, 
and  while  it  can  not  be  specifically  enforced  by  reason  of 
being  in  parol,so  as  to  compel  the  conveyence  of  land,  the 
chancellor  was  authorized  to  adjudge  the  plaintiff  $2,500 
for  his  education  and  $0,720  for  the  value  of  the  land 63 

2.  the  mother  of  the  child,  although  its  legal  guardian,  did  not 

have  such  an  interest  therein  as  to  disqualify  her  as  a 
witness  to  the  contract  with    the  decedent  for  the  boy 63 

3.  the  contract  not  being  based  upon  any  agreement  for  the 

mother  to  continue  illicit  relations  with  the  decedent,  but 
being  solely  to  enable  him  to  keep  the  boy  at  his  home  and 
rear  and  educate  him,  was  not  an  immoral  one,  although 
the  mother  continued  to  live  at  the  home  of  decedent  with 
her  boy    63 

4.  a  contract  which  is  partly  to  be  performed  in  each  of  two 

States  is  presumed  to  be  governed  by  the  law  in  force  in 
the  State  in  which  it  is  made   103 

5.  an  agreement  by  a  father  evidenced  by  a  note,  to  pay  his  son 

for  board,  will  be  upheld  119 

6.  the  defense  to  a  note  that  It  was  a  voluntary  contiibuticm 

to  a  campaigu  fund  wlU  not  he  maintalnea  , , ,  123 


10  INDBX. 

CONTRACT— Continued.  Pa«6. 

7.  where  the  evidence  shows  that  a  note  sued  on  has  heen  lost 

and  that  it  was  duly  executed  and  delivered,  a  judgment 
thereon  will  not  be  disturbed  12S 

8.  where  no  time  has  been  fixed  in  a  contract  between  two 

corporations  for  the  extent  of  its  duration,  it  must  con- 
tinue during  the  corporate  existence  of  the  two  companies  123 

9.  under  section  199  of  the  Constitution,  telephone  companies 

operating  exchanges  in  different  towns  or  cities  must  re- 
ceive and  transmit  each  other's  messages  without  un- 
reasonable delay  or  discrimination,  and  may  be  compelled 
to  do  so  by  mandatory  injunction 127 

10.  a  contract  by  a  son  to  support  his  mother  for  life  is  a 

continuing  contract  from  year  to  year,  and  Is  barred  by 
limitation  except  for  five  years  next  preceding  the  filing 
of  the  action   1J4 

11.  an  attachment  should  not  be  sustained  until  it  has  been  de- 

termined that  the  claim  sued  on  Is  a  just  claim 134 

12.  where  an  heir  to  an  estate  is  allowed  to  testify  as  to  con- 

versation by  the  appellant  with  the  deceased,  in  an  action 
against  the  estate,  appellant  should  be  permitted  to  testify 
as  to  the  same  conversations  134 

13.  where  the  evidence  showed  that  machinery  sold  was  In- 

herently bad  and  was  kept  by  the  buyer  upon  repeated 
assurances  by  the  seller  that  it  would  be  repaired,  the 
finding  of  the  chancellor  will  not  be  disturbed 136 

14.  one  who  assists  another  under  a  contract,  by  his  experience, 

and  in  procuring  counsel,  etc.,  is  entitled  to  recover  for 
for  his  services    147 

15.  where  a  strip  of  land  was  reserved  in  a  mortagage  and  was 

subsequently  sold  in  violation  of  the  contract,  a  judgment 
for  its  value  will  be  upheld 155 

16.  contract  for  sale  of  contents  of  saloon  upheld  on  the  evi- 

dence     156 

17.  specific  performance — ^the  refusal  of  the  chancellor  to  en- 

force the  specific  performance  of  a  contract  for  the  sale 
of  some  real  estate  in  the  city  of  Louisville,  is  sustained 
upon  the  facts  and  the  infirmity  of  the  vendor 173 

18.  a  contract  can  only  be  invalidated  by  an  alteration  which 

materially  affects  the  right  of  the  parties  thereto 201 

19.  a  written  contract  can  not  be  varied  by  parol  evidence  in 

the  absence  of  an  allegation  that  it  does  not  contain  the 
agreement  made  between  the  parties  213 

20.  a  contract,  which  by  its  terms  may  be  given  up,  is  not 

binding    270 

21.  where  a  person  who  receives  necessaries  Is  incapable,  by 

infirmity  to  contract  for  them,  a  contract  will  be  implied 
and   compensation   may  be   recovered   from   his  estate 
therefor    220 

22.  a  contract  made  with  the  widow  of  a  deceased  brother  for 

the  sale  of  $1,200  worth  of  bank  stock  will  not  be  set  aside 
in  the  absence  of  any  showing  of  fraud  or  offer  to  rescind 
during  the  life  of  the  widow  320 

23.  relief  adjudged  against  a  contractor  which  was  a  contri- 

vance to  evade  the  statute  against  usury 681 

24.  the  rule  is  that  as  part  of  the  consideration  for  the  sale 

of  property,  any  rate  of  interest  which  may  be  agreed  on 
may  be  enforced  until  the  maturity  of  the  debt,  after  that 
only  legal  interest  may  be  collected , . .  681 
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25.  in  this  action  appellee  undertook  to  avoid  the  contract  be- 

cause it  had  not  signed  it,  and  that  it  is  one  not  to  be 
performed  within  a  year.  But  appellee  accepted  the  con- 
tract and  lease  and,  after  taking  possession  of  the  property 
under  it,  will  not  be  premitted  to  avoid  the  payment  of  the 
contract  price    837 

26.  where  appellee  in  its  contract  agreed  to  erect  a  stave  mill 

and  to  furnish  appellant  certain  wood  for  fuel,  in  consider- 
ation of  certain  lots  of  ground  upon  which  to  erect  the 
mill  which  were  leased  to  appellee  for  that  purpose,  in  an 
action  upon  this  contract,  the  petition  of  appellant  setting 
out  the  contract  and  alleging  that  appellee  had  accepted 
the  lease  and  had  put  it  to  record,  and  had  taken  posses- 
sion of  the  land  and  begun  to  use  it,  but  had  refused  to 
carry  out  the  contract  to  furnish  the  wood  for  fuel,  the 
petition  states  a  cause  of  action 837 

27.  contract  for  sale  and  delivery  of  saw-logs  construed 940 

28.  forfeitures  are  not  favored  in  law,  and  so  much  of  appel- 
lee's counterclaim  under  the  contract  providing  for  a  for- 
feiture of  logs  not  delivered  in  floating  water  by  July  1, 
1895,  is  disallowed  as  unjustifiable 941 

29.  under  a  contract  for  services  in  procuring  a  purchaser  for 
a  farm,  an  agent  who  has  found  a  purchaser  is  entitled  to 
his  commission,  although  the  owner  may  refuse  to  consum- 
mate the  trade   1021 

30.  where  an  offer  is  accepted  the  contract  is  closed  and  can 
not  subsequently  be  withdrawn  without  the  consent  of 
the  other  party 1033 

31.  action  to  recover  price  of  com  busker  and  shredder 1089 

32.  in  an  action  by  the  owner  of  a  house  against  the  contractor 
for  damages  for  its  defective  construction,  the  fact  that 
the  owner  accepted  and  occupied  it  for  more  than  eight 
months  before  discovering  the  defects  will  not  prevent  a 
recovery  for  a  breach  of  the  contract 1185 

33.  in  this  action  to  recover  the  purchase  price  of  monument 
the  chancellor  found  that  the  written  contract  was  ob- 
tained by  appellant  by  fraud,  and  on  a  question  of  fact 

the  finding  of  the  chancellor  will  not  be  disturbed 1196 

34.  where  a  contractor  sought  to  enforce  his  lien  for  an  unpaid 
balance  for  building  a  hotel  (20  per  cent,  of  the  contract 
price  not  having  been  paid),  and  it  was  shown  by  the  de- 
fense that  the  material  was  inferior  to  that  specified  in  the 
contract;  that  the  roof  leaked  badly;  that  inferior  shingles 
were  used,  and  the  floors  were  not  joined  as  the  contract 
provided  they  should  be,  and  other  defects  appearing,  the 
action  of  the  lower  court  in  dismissing  the  petition  was 
proper   1232 

CONTRIBUTORY  NEGLIGENCE— See  Railroads,  28. 

CORPORATIONS— 

1.  right  to  incur  indebtedness — the  Louisville  Gas  Co.,  owning 

$1,600,000  of  the  bonds  of  the  Louisville  Lighting  Co.,  on 
which  there  is  an  indebtedness  of  $800,000,  had  the  right 
to  guarantee  the  payment  of  the  bonds  for  the  liquidation 
of  said  indebtedness   401 

2.  all  corporations  except  those  organized  for  governmental 

purposes,  have  the  right  to  contract  debts  or  borrow  for 
the  purpose  of  accomplishing  the  purposes  of  their  organ- 
ization, and  this  power  is  only  limited  by  their  charter  or 
by  statute   402 

3.  Held — That  certain  amendments  to  articles  of  incorporation 

created  a  new  corporation,  with  new  powers  and  new  re* 
8pon9tbUiUe«  «.i .M... ,,.,,,  7aQ 
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4.  In  an  action  under  Kentucky  Statutes*  section  4225,  to  re- 

cover an  organization  tax  against  a  corporation  under 
chapter  32,  Kentucky  Statutes,  the  simple  allegation  that 
it  is  a  corporation  created  under  the  laws  of  the  State  is 
sufficient    731 

5.  in  considering  a  demurrer  to  an  answer  filed  by  a  corpora- 

tion with  its  articles  of  incorporation  filed  as  an  exhibit, 
the  court  will  construe  the  articles  on  the  demurrer 731 

6.  the  fact  that  a  building  and  loan  association  does  not  sell 

stock  does  not  exempt  it  from  paying  a  tax  on  the  stock  it 
is  authorized  to  have  731 

7.  agreement  between  two  cities,  who  each  own  one-half  the 

stock  in  a  bridge  between  them,  as  to  the  election  of  direc- 
tors of  the  bridge  1003 

8.  upon  the  refusal  of  a  corporation  to  install  directors  legally 

elected  by  the  stockholders,  a  mandatory  Injunction  will 
lie  to  compel  same 1003 

9.  payment  of  organization  tax  1106 

10.  one  who  is  elected  as  director  of  a  cori>oration  must  accept 

the  offiice  in  some  way  before  he  can  become  such  officer, 
and  the  acceptance  must  be  during  the  term  for  which  he 
was  elected.  Holding  over  applies  only  to  officers  who 
were  elected  and  installed  during  their  term 1176 

11.  a  president  of  an  insolvent  and  failing  corporation  can  not 

traffic  in  its  property  to  his  advantage  and  to  its  disadvant- 
age, or  buying  debts  against  it  at  a  heavy  discount  and 
then  assert  them  for  full  value.  Whether  he  acts  from  a 
mistaken  notion  of  his  rights  or  from  an  actually  fraudu- 
lent purpose  is  immaterial  as  affecting  the  validity  of  the 
transaction    1176 

CORPUS  DELICTI — See  Instructions,  23. 

CORROBORATION— See  Rape,  3. 

CRIMINAL  LAW— 

1.  one  who  is  attacked  by  a  vicious  dog  upon  the  public  high- 

way and  shot  it  to  protect  himself  from  being  bitten,  and 
was  fired  upon  by  persons  near  by  in  a  house  or  yard,  had 
the  right  to  return  fire,  if  he  believed  it  to  be  necessary  to 
protect  himself  from  apparent  injury  2S 

2.  one  who  made  an  affidavit  for  a  warrant  charging  a  certain 

offense,  should  not  be  held  responsible  for  the  mistake  of 
the  officer  in  issuing  a  warrant  which  charged  a  different 
offense   36 

3.  where  the  evidence  shows  that  one  has  probable  cause  for 

believing  that  another  has  conunitted  an  offense,  he  can 
not  be  made  responsible  for  taking  out  the  warrant,  it 
matters  not  how  malicious  he  was  in  doing  so 36 

4.  though   it  appears  that  appellant    shot  at  deceased    twice 

as  he  passed  appellant's  house  seventy-five  yards  off,  and 
deceased,  after  firing  at  appellant  with  a  gun,  threw  down 
his  gun  and  walked  to  appellant's  house,  got  his  axe  at  the 
woodpile,  went  into  his  yard  and  ran  him  around  the  house 
once  or  twice,  appellant  firing  as  he  ran  two  or  three  times, 
the  last  shot  killing  deceased.  Held — It  was  error  in  the 
court  to  refuse  to  qualify  the  instruction  by  adding  thereto, 
"unless  you  believe  from  the  evidence  that  defendant  in 
good  faith  abandoned  the  combat  before  he  shot  deceased".    39 

5.  where  an  indictment  charges  two  offenses,  one  for  forgery 

and   one   for   uttering   a    forged   instrument,   a  demurrer 
thereto  should  have  been  sustained,  or  the  attorney  for 
the  Commonwealth  required  to  elect  which  of  the  offenses 
^  in  the  indictment  he  would  proseoute 40 
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6.  where  the  bill  of  exceptions  and  the  bill  of  evidence  have 

been  stricken  from  the  record,  the  specifications  in 
the  indictment  being  substantially  made  in  the  language 
of  the  statute,  a  Judgment  of  conviction  will  not  be  dis- 
turbed        52 

7.  under  section  281,  Criminal  Code,  this  court  can  not  reverse 

where  there  is  nothing  in  the  record  showing  that  the  error 
complained  of  was  not  known  to  the  appellant  at  the  time 
the  jury  was  impanelled 148 

8.  where  the  record  does  not  show  that  defendant  asked  for 

compulsory  process  for  witnesses  or  for  a  continuance  of 
the  trial  to  another  day,  it  can  not  be  said  the  court  erred 
in  overruling  his  motion  for  a  continuance  on  the  ground 
of  absent  witnesses 148 

9.  proof  of  contradictory  statements  made  by  a  witness  should 

not  be  allowed  to  go  to  the  Jury  as  substantive 
testimony   153 

10.  evidence  of  the  general  moral  character  of  the  defendant  in 

a  criminal  prosecution  is  competent  to  impeach  him  as 
a  witness    165 

11.  firing  a  pistol  in  a  town  in  the  presence  of  a  deputy  sheriff 

authorizes  such  ofiicer  to  arrest  the  offender  without  a 
warrant    224 

12.  where  an  officer  had  been  threatened  by  another  he  had  the 

right  to  arm  himself  when  going  out  to  arrest  him  for  an 
offense  previously  committed  in  his  presence 224 

13.  no  one  being  in  the  room  when  the  officer  entered  to  arrest 

the  accused,  who  had  threatened  to  kill  him,  the  jury  had 
the  right  to  believe  that  if  the  officer  fired  the  first  shot, 
it  was  done  in  his  self-defense 224 

14.  leading  questions  may  be  asked  to  refresh  the  recollection  of 

a  witness  from  whom  it  is  difficult  to  obtain  an  answer 224 

15.  the  taking  of  one  or  two  loose  plank  from  a  shurch,  in  the 

day  time,  with  intent  to  return  them,  is  not  a  felonious 
taking    227 

16.  a  motion  for  a  new  trial  based  on  an  affidavit  of  one  of  the 

jurors,  tending  to  show  that  the  number  of  years  appellant 
was  to  serve  in  the  penitentiary  was  determined  by  lot,  is 
not  subject  to  review  by  the  Court  of  Appeals 356 

17.  absence  of  counsel  not  grounds  for  new  trial  where  defend- 

ant has  been  ably  defended  by  local  counsel 356 

18.  homicide — where  one    fired  recklessly  in    the  direction  of 

where  he  heard  a  pistol  shot,  without  intending  to  kill,  but 
did  kill  his  brother-in-law  with  whom  he  was  friendly,  the 
Jury  should  have  been  instructed  that  if  they  believed  de- 
fendant intentionally,  or  in  a  wanton,  careless  manner 
fired  his  pistol  and  killed  deceased,  it  was  voluntary  man- 
slaughter. The  Jury  should  have  also  been  instructed  as 
to  involuntary  manslaughter  356 

19.  where  the  evidence  is  such  as  will  authorize  the  Jury  to 

either  convict  or  acquit,  the  case  will  not  be  reversed 398 

20.  erroneous  instruction  not  deemed  material  398 

21.  the  words  "safe  means  of  avoiding  danger,"  in  an  instruc- 

tion have  been  several  times  sanctioned,  while  the  word 
"escape"  has  been  in  several  cases  condemned 398 

22.  retreat — ^the  rule  now  is  that  whether  one  should  stand  his 

ground  or  give  back  is  a  question  for  the  jury,  and  that  he 
may  properly  follow  that  course  which  is  apparently  neces- 
sary to  save  himself  from  death  or  great  bodily  harm 398 

23.  it  is  not  error  for  the  trial  court  to  rule  that  the  cross  ex- 

amination of  a  witness  has  gone  far  enough 420 
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24.  a  trial  court  should  be  careful  not  to  ^ve  expression  to 
views  not  proper  to  be  heard  by  the  jury ' 420 

26.  the  discretion  of  trial  courts  should  not  be  interfered  with 
by  a  revisory  court,  unless  its  abuse  has  been  made  mani- 
fest     420 

26.  a  stenographer's  report  of  the  testimony  of  a  witness  under 

Kentucky  Statutes,  section  4643,  does  not  apply  to  a  wit- 
ness who  is  dead  when  his  testimony  taken  on  a  former 
trial  is  offered  420 

27.  a  stenographer  who  is  called  to  prove  the  statements  of  a 

witness,  made  on  a  former  trial,  may  read  his  report  of 
the  statements  of  a  witness  made  on  such  former  trial 420 

28.  where  one  shot  at  D.  with  whom  he  was  engaged  in  a  difl9^ 

culty,  but  missed  D.  and  killed  W.,  who  was  a  bystander,  it 
was  error  to  instruct  the  Jury  that  in  order  to  find  defend- 
ant guilty  of  murder,  they  must  believe  he  had  malice  to- 
wards and  shot  at  W 436 

29.  where  one  killed  W.  by  a  shot  intended  for  D.  it  was  error 

to  require  the  Jury  to  find  accused  guilty  of  shooting  W.  in 
sudden  heat  and  passion  toward  W.,  when  it  was  apparent 
that  it  was  entertained  toward  D.,  for  whom  the  ball  was 
intended    436 

30.  the  Jury  should  have  been  instructed  that  if  accused  killed 

W.  by  a  shot  intended  for  D.,  he  is  liable  as  though  he  had 
killed    D 436 

31.  where  accused  admits  that  he  began  a  difficulty  with  D.  and 

denies  that  he  shot  at  D.,  or  shot  at  all,  there  is  nothing 
on  which  to  base  an  instruction  for  self-defense 437 

32.  if  appellant  was  Justified  in  shooting  at  one  in  his  necessary 

self-defense  and  by  such  shot  unintentionally  killed  an- 
other, he  is  not  guilty  of  any  offense,  and  should  be  ac- 
quitted and  the  Jury  should  have  been  so  instructed 465 

33.  the  fact  that  accused  was  whipped  by  deceased  with  his  fists 

for  insulting  him  at  his  home,  will  not  excuse  the  accused 
for  arming  himself  with  a  pistol  and  returning  and  killing 
deceased,  when  he  was  in  no  danger 467 

34.  an  indictment  properly  endorsed,  and  signed  and  returned 

by  the  foreman  in  the  presence  of  the  grand  Jury  and  filed 
by  the  clerk,  must  be  taken  as  found  and  returned  in  due 
form  of  law  469 

35.  where  an  indictment  has  been  returned  and,  on  motion  of 

the  Commonwealth's  attorney,  dismissed  and  referred  to 
the  same  grand  Jury,  it  is  not  necessary  to  recall  and  re- 
examine the  same  witness  to  return  a  second  indictment..  469 

36.  an  instruction  that  if  the  property  mentioned  was  feloniously 

taken  from  C,  forcibly  and  against  his  will,  by  putting 
him  in  fear,  is  good  469 

37.  where    one   was  indicted    for  conducting   a  hotel   without 

license  the  defense  that  he  was  sick  and  unable  to  look 
after  the  business  which  was  entrusted  to  a  clerk  will  not 
avail,  and  it  was  error  in  the  court  to  dismiss  the  Indict- 
ment     492 

38.  indictment — a  demurrer  was  properly  sustained  to  an  indict- 

ment against  a  railroad  company,  where  it  was  uncertain 
whether  a  bridge,  alleged  to  be  a  nuisance,  was  used  for 
the  passage  of  cars  or  for  public  travel  and  also  uncer- 
tain as  to  the  time  of  the  commission  of  the  offense 493 

39.  an  indictment  must  be  certain  as  to  the  party  and  offense 

charged  and  the  place  and  circumstances  under  which  it 
was  committed,  and  stated  in  ordinary  concise  language  so 
as  to  enable  a  person  of  common  understanding  to  know 
[  what  is  intended ,.,,,  414 
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40.  in  a  prosecution  against  one  for  murder  an  instruction  is  er- 

roneous which  requires  the  accused  to  rely  for  self-defense 
upon  the  belief  of  the  jury  as  to  whether  he  had  other 
safe  means  of  avoiding  the  danger  without  retreating,  in- 
stead  of  the  reasonable  belief  of  the  accused  as  to  the  ex- 
istence of  these  means   496 

41.  one  situated  at  home  is  not  bound  to  retreat,  but  may  stand 

his  ground  and  defend  himself  from  unlawful  assault 496 

42.  under  section  239,  Criminal  Code,  where  there  is  any  evi- 

dence introduced  which  might  be  calculated  to  raise  a  rea- 
sonable doubt  of  the  degree  of  the  guilt  of  the  accused,  it 
is  a  reversible  error  in  the  court  to  fail  to  instruct  the  jury 
that  if  they  have  a  reasonable  doubt  of  the  degree  of  the 
offense  which  the  defendant  committed,  he  should  be  con- 
victed of  the  lower  degree 507 

43.  Indictment — slot  machine — where  it  is  clearly  stated  in  the 

accusative  part  of  the  indictment  that  the  premises  in 
question  were  in  the  defendant's  occupation  and  control,  it 
was  unnecessary  to  again  repeat  this  statement  in  the  de- 
scriptive part  thereof,  as  a  person  of  ordinary  understand- 
ing could  not  fail  to  know  what  was  meant.  The  mean- 
ing is  to  be  determined  from  the  whole  indictment  and 
not  from  any  particular  part  of  it  alone 508 

44.  the  fact  that  the  indictment  in^he  accusative  part  does  not 

show  that  the  slot  machine  was  a  contrivance  ordinarily 
used  for  gaming,  it  is  not  sufficient  to  vitiate  it  as  the 
other  facts  stated  therein  are  sufficient  to  apprise  a  per- 
son of  ordinary  understanding  of  the  precise  ofTense 
charged    509 

45.  suicide — accessory  before  the  fact — under  the  law  as  it  now 

stands  in  Kentucky,  an  accessory  before  the  fact  in  case 
of  suicide  is  subject  to  punishment  for  the  crime  of  wilful 
murder    511 

46.  one  accused  of  being  accessory  before  the  fact  can  not  be 

convicted  therefor  on  confession  made  out  of  court,  unless 
accompanied  with  other  proof  that  such  an  offense  was 
committed    511 

47.  gaming  on  pool  tables — an  indictment  under  Kentucky  Stat- 

utes, section  1972,  which  charges  the  defendant  with  being 
the  owner  and  having  control  of  billiard  and  pool  tables, 
similar  to  tables  called  pigeon  hole  tables,  knowingly  suf- 
fered, for  compensation,  Sam  Burton,  a  person  under  21 
years  of  age,  to  play  games  thereon  without  written  per- 
mission from  the  person  having  the  custody  or  control  of 
said  minor,  is  a  good  indictment 515 

48.  upon  a  trial  of  one  for  rape,  evidence  that  he  attempted  to 

procure  an  abortion  was  improper  where  he  admitted  that 
he  had  sexual  intercourse  with  the  prosecutrix  on  many 
occasions    541 

49.  the  statement  by  the  county  attorney  in  his  argument  to  the 

jury  that  the  affidavit  of  a  witness  for  defendant,  filed  for 
a  continuance,  was  a  lie,  was  improper  and  prejudicial 5  il 

50.  an  erroneous  allegation  in  an  indictment  as  to  the  owner- 

ship of  property  stolen  is  not  material  where  it  is  other- 
wise identified   543 

51.  no  rule  can  be  stated  as  to  what  will  make  a  confession  vol- 

untary     643 

52.  Court  of  Appeals  can  not  reverse  on  evidence  unless  the 

verdict  is  flagrantly  against  the  evidence 565 
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53.  one's  right  to  self-defense  may  exist  without  reference  to 
his  belief  as  to  his  danger,  If  It  was  In  fact  necessary  for 
him  to  have  defended  his  house  and  Its  inmates  by  using 

Uie  force  he  did   565 

64.  as  to  the  manner  of  impeaching  a  witness 565 

56.  averments  necessary  In  an  Idictment  for  bribery 5S3 

56.  it  is  not  necessary  for  the  court  to  Instruct  as  to  the  effect 

of  the  testimony  of  one  jointly  indicted  as  an  accomplice, 
where  there  is  no  testimony  showing  him  to  be  an  accom- 
plice     604 

57.  an  accessory  before  the  fact  to  robbery  may  be  convicted  be- 

fore the  principals  are  tried  or  even  in  custody,  but  in 
order  to  convict  him  it  was  necessary  to  establish  the  guilt 
of  the  principals  whom  he  procured  to  commit  the  crime. .  598 

58.  the  omission  by  the  court  to  define  "malice  aforethought"  is 

not  error,  where  such  definition  would  have  been  more 
beneficial  to  the  Commonwealth  than  to  the  defendant.  630,  661 

59.  on  a  trial  for  murder,  confessions  not  having  been  obtained 

by  the  allurements  of  hope  or  the  agony  of  fear,"  were  com- 
petent, and  the  fact  that  the  accused  was,  at  the  time,  in 
custody,  does  not  vitiate  them  630 

60.  this  court  will  not  disturb  a  verdict  on  the  evidence  unless 

it  appears  there  was  no  evidence  conducing  to  establish 
guilt    t 706 

61.  where  two  or  more  persons  unite  to  accomplish  a  crime,  each 

individual  whose  will  contributes  to  the  wrongdoing  is 
In  law  responsible  for  the  whole,  the  same  as  if  done  by 
him  alone    706 

62.  disorderly  conduct  of  the  accused,  and  an  assault  made  by 

him  upon  persons  other  than  deceased,  immediately  before 
his  attack  upon  the  deceased,  served  to  show  his  reckless 
and  violent  disposition  on  that  occasion,  and  the  intent 
with  which  the  attack  was  made  on  deceased,  and  are 
competent  to  be  given  in  evidence  as  part  of  the  res 
gestae    706 

63.  where  the  evidence  conduced  to  show  an  unprovoked  assault 

upon  deceased  and  an  attempt  to  shoot  him,  manifesting  a 
malicious  purpose  on  appellant's  part  to  take  his  life,  though 
the  wound  which  killed  deceased  was  inflicted  by  another 
if  it  was  without  justification,  and  was  done  to  aid  appel- 
lant in  carrying  out  a  purpose  to  kill  deceased,  it  may  well 
be  said  that  appellant  contributed  to  the  result  to  such  an 
extent  as  to  make  him  an  aider  and  abettor  in  the  crime. .  706 

64.  a  Jailer  can  not  legally  deputize  a  private  citizen  to  execute 

a  warrant  of  arrest,  and  an  attempt  by  a  private  citizen  to 
make  an  arrest  pursuant  to  such  authority  is  unlawful,  and 
stands  upon  the  same  footing  as  any  other  assault  and 
battery    72S 

65.  a  person  is  not  bound  to  yield  to  an  unlayful  arrest,  and 

might  resist  force  by  force,  but  he  is  not  authorized  to  go 
beyond  the  line  of  force  proportioned  to  the  character  of 
the  assault,  or  he  in  turn  becomes  the  wrongdoer 723 

66.  on  the  trial  of  appellant  for  the  murder  of  Dock  Acrey,  there 

are  two  theories  as  to  the  killing:  that  of  the  Common- 
wealth is,  that  the  accused  unlawfully  made  a  deadly  as- 
sault upon  William  Acrey  with  a  pistol,  when  Dock  Acrey, 
to  save  his  brother,  assaulted  the  assailant  and  was  by  him 
shot  to  death:  that  of  the  accused  is,  that  he  had  no  diffi- 
culty with  William  Acrey  at  the  time  of  the  killing,  except 
some  words,  and  that  the  assault  upon  him  by  Dock  Avery 
was  unlawful  and  made  It  necessary  to  shoot  him  to  save 
himself.  Held — That  the  instruction  given  by  the  court 
aptly  gives  the  law  of  the  case T54 
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67.  the  court  did  not  err  in  refusing  to  allow  appellant  to  prove 

the  particulars  of  a  difficulty  between  him  and  the  Acreys 
the  day  before  the  homicide 754 

68.  affidavit  of  indefinite  and  remote  kinship  of  one  of  jurors  to 

the  deceased  does  not  show  such  relationship  as  to  dis- 
qualify Juror  767 

69.  section    1147,    Kentucky   Statutes,    and  24    Criminal    Code, 

supra,  are  not  in  violation  of  section  11  of  the  Constitution, 
allowing  a  defendant  accused  of  crime  to  be  tried  by  "a 
Jury  of  the  vicinage,"  as  where  a  crime  has  been  com- 
menced in  one  county  and  finished  in  another,  either 
county  is  deemed  to  be  the  vicinage 867 

70.  evidence  of  statements  made  by  accused  admitted 834 

71.  circumstantial  evidence  showing  guilt  of  accused 790 

72.  evidence  authorizing  the  court  to  repose  a  peremptory  in- 

struction in  favor  of  the  defendant  789 

73.  where  eight  prisoners  are  under  arrest  In  charge  of  officers 

at  a  railroad  station  on  their  way  to  prison,  all  charged 
with  murder,  statements  of  some  of  them  in  the  presence 
of  the  others,  to  which  the  others  made  no  response  or 
denial,  are  not  competent  evidence  against  such  others  on 
their  trial  for  murder   793 

74.  what  another  may  have  said,  though  in  the  absence  of  the 

accused  (not  forming  a  part  of  the  res  gestae)  is  imma- 
terial except  it  be  a  fact  that  the  accused,  by  admitting 
the  statement  to  be  true,  made  it  his  statement  by 
adoption 793 

75.  on  the  trial  of  one  indicted  for  murder,  where  the  evidence 

is  circumstantial,  it  was  competent  to  prove  that  accused 
carried  some  clothes  to  a  certain  house  on  the  morning 
after  the  night  of  the  homicide,  where  it  was  shown  that 
some  clothes  belonging  to  the  deceased  were  afterwards 
found,  the  disposition  of  deceased's  clothes  immediately 
after  her  death  being  one  of  the  circumstances  which 
strongly  tended,  in  connection  with  other  facts,  to  show 
the  responsibility  of  accused  for  the  crime 839 

76.  where  the  evidence  tended  to  show  that  deceased  was  killed 

on  a  certain  Friday  night,  it  was  competent  to  prove  that 
accused  and  deceased  were  seen  driving  together  that 
afternoon  and  engaged  in  an  excited  conversation 839 

77.  where  a  witness  on  cross-examination  by  the  accused  was 

permitted  to  tell  what  deceased  said  to  her  on  Wednesday 
before  her  death  on  Friday,  it  was  not  error  to  allow  the 
attorney  for  the  Commonwealth  to  interrogate  the  witness 
relative  to  the  conversation  had  with  deceased  at  that 
time    839 

78.  the  accused  was  not  prejudiced  by  leading  question  asked 

by  the  attorney  for  the  Commonwealth  of  a  medical  ex- 
pert, as  to  the  cause  of  the  death  of  the  deceased,  where 
other  questions  were  asked  which  laid  the  foundation  for 
the  admissibility  of  his  opinion  as  to  such  cause 840 

79.  where  on  a  former  trial  of  the  case,  the  accused  voluntarily 

testified,  but  did  not  testify  on  the  last  trial,  it  was  com- 
petent for  the  attorney  for  the  Commonwealth  on  the  last 
trial  to  prove  statements  made  by  accused  in  his  testi- 
money  on  the  former  trial.  Neither  the  organic  nor  stat- 
utory law  was  intended  to  relieve  the  accused  of  the  in- 
criminating effect  of  voluntary  statements  which  he  may 
have  made  out  of  court,  or  in  court » , ,  * »  840 

vol.  26—2 
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80.  there  being  some  evidence  circumstantial  in  character  tend- 

ing strongly  to  convict  the  defendant  with  the  crime  for 
which  he  was  tried,  the  trial  court  properly  refused  to 
peremptorily  instruct  the  Jury  to  find  him  not  guilty 871 

81.  on  the  trial  of  four  brothers  Jointly  indicted  for  murder  in 

the  alleged  assassination  of  Dulaney  Peters  from  ambush, 
it  was  competent  for  the  Commonwealth  to  prove  that  two 
of  the  accused  brothers  told  the  witness  a  few  days  prior 
to  the  killing  that  they  intended  to  kill  deceased,  and  to 
put  carbolic  acid  and  Japanese  oil  on  their  shoes  so  that 
blood  hoimds  could  not  follow  their  trail 807 

82.  force  necessary  to  avert  apparent  danger  in  defense  of  a 

nephew — instruction    1083 

83.  misconduct  of  counsel  in  making  prejudicial  statements  to 

Jury  on  trial  of  one  for  murder 1111 

84.  liability  for  striking  innocent  person  under  the  belief  that 

he  was  an  assailant 1046 

85.  right  of  defendant  to  prevent  an  assault  on  another 1157 

86.  willfully  firing  at  railroad  train  1245 

87.  giving  another  a  quart  of  whisky  by  a  wholesale  dealer  for 

every  five  gallons  such  other  may  sell  for  him,  is  a  sale  of 
the  quart,  for  which  the  wholesale  dealer  is  subject  to  fine 
for  retailing   1276 

CROSS  EXAMINATION— See  Criminal  Law,  23;  Evidence,  5. 

COUNTY  BONDS— See  Taxation,  19. 

COUNTY  COURTS— See  Roads  and  Passways.  4,  5. 

DAMAGES — See  Traverse  Bond,  2. 

DANGEROUS  MACHINE— See  Instructions,  1. 

DECEIT— 

1.  in  this  action  for  deceit  in  sale  of  bonds,  with  coupons  at- 

tached, the  evidence  fails 702 

2.  lottery  scheme  not  proven  702 

3.  in  the  sale  of  mill  property,  laudations  and  praise  of  the 

property  to  be  sold,  misstating  some  fact  patent  to  the  ob- 
server or  to  the  concealment  of  some  latent  infirmity,  at 
the  same  time  inducing  the  buyer  that  it  does  not  exist, 
.  does  not  make  the  seller  liable  to  deceit 748 

4.  condemnation  or  even  false  representation  by  the  seller  of 

property  as  to  its  value,  when  the  buyer  has  an  opportunity 
to  ascertain  for  himself,  by  ordinary  vigilance  or  Inquiry, 
has  no  legal  effect  on  the  rights  of  the  parties  even  when 
made  to  deceive 748 

5.  facts  showing  right  to  cancel  contract  for  purchase  of  twine 

for  deceit  in  sale 768 

DECEDENTS'  ESTATES— See  Attorneys,  46— 

1.  a  claim  against  a  decedent's  estate  of  $900  for  keeping 
deceased  properly  allowed  622 

2.  claim  of  son  for  nursing  father,  who  had  lived  on  his  farm 

for  seven  years  on  an  agreement  to  support  him,  should 
not  be  allowed 855 

3.  in  an  action  by  a  nephew  against  the  estate  of  his  deceased 

uncle  for  services  on  the  farm  and  for  nursing  and  caring 
for  him  while  sick,  an  instruction  to  the  Jury  that  'If 
you  believe  from  the  evidence  that  the  plaintifT  rendered 
the  decedent  any  services,  and  that  said  services  were  ac- 
cepted by  the  decedent  and  that  plaintiff  has  not  been  paid 
therefor,  then  you  will  find  for  plaintiff  such  sum  as  srou 
believe  from  the  evidence  would  be  a  Just  and  fair  compen- 
sation for  the  services  rendered,"  did  not  correctly  state 
the  rule  applicable  tp  jthe  case 1007 
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4.  the  instructions  should  have  been  that  in  order  to  find  for 

the  plaintiff  the  jury  must  believe  from  the  evdience  that 
at  the  time  the  services  were  rendered  there  was  an  ex- 
pectation and  Intention  on  the  part  of  both  plaintiff  and 
the  decedent  that  they  should  be  paid  for,  and  unless  these 
facts  were  found  by  the  jury  they  must  find  for  the  de- 
fendant    1007 

5.  on  the  trial  of  an  action  on  a  claim  against  the  estate  of  a 

decedent,  where  the  plaintiff  was  allowed  to  testify  in  the 
case  without  objection,  and  the  fact  that  this  was  permit- 
ted by  the  court  was  not  assigned  as  error  in  support  of  a 
motion  for  a  new  trial,  the  objection  to  the  court's  action 
can  not  avail  the  defendant  on  appeal 1007 

6.  suit  may  be  instituted  by  devisees,  distributees  or  creditors 

of  a  decedent  for  a  settlement  of  his  estate  at  any  time 
after  the  qualification  of  the  personal  representative 1131 

7.  legatees,  distributees  and  creditors  have  a  lien  on  estate  of 

a  decedent  for  the  payment  of  their  claims  thereon  for     * 
six  months,  which  may  be  perpetuated  by  bringing  an  ac- 
tion for  a  settlement  of  the  estate  within  the  six  months.  .1260 

8.  how  lien  of  judgment  creditor  of  an  heir  to  an  estate  may 

be  created  on  his  interest  in  such  estate  as  against  other 

general  creditors  1260 

DEEDS— See  Husband  and  Wife,  8— 

1.  sale  of  land  by  husband  of  wife's  interest  therein  without 

her  consent,  where  deed  is  held  in  escrow,  does  not  pass 
her  title 86 

2.  deed  held  by  J.  C.  D.  in  escrow  for  land  which  was  subse- 

quently sold  to  F.  J.  I.  Co.  without  the  knowledge  of  F. 
J.  I.  Co.  of  the  previous  sale,  passes  title  to  F.  J.  I.  Co.  to 
said  land   86 

3.  where  a  deed  is  limited  by  a  particular  description,  land  not 

embraced  therein  can  not  be  Included,  although  the  gran- 
tor's own  land  is  in  another  boundary 265 

4.  a  deed  declared  a  mortgage,  when  made  by  ignorant  Negroes 

to  a  person  they  considered  their  attorney  where  the  prop- 
erty was  worth  more  than  the  consideration  named  therein,  264 

5.  a  deed  for  a  lot  to  Sarah  Hatchett  and  her  children,  conveys 

to  her  a  life  estate,  with  remainder,  to  her  children 276 

6.  the  husband  to  whom  she  was  married  before  March  15, 

1894,  had  no  curtesy  in  said  land  '. 276 

7.  while  a  child  not  born  in  wedlock  can  not  inherit  from  his 

father,  there  is  no  statute  rendering  a  conveyance  from  his 
father  to  him  void,  as  at  common  law  such  a  conveyance 
was   valid    i . . .  610 

8.  a  deed  to  an  Innocent  purchaser  for  value  is  valid,  although 

the  wife  of  the  vendor  may  have  been  constrained  by  her 
husband  to  sign  and  acknowledge  it  657 

9.  where  a  stream  is  the  boundary  between  two  tracts  of  land, 

the  thread  of  the  stream  is  the  line 628 

10.  in  this  action  the  land  in  controversy  was  conveyed  in  trust 

for  Nancy  Brain.  The  conveyance  passed  the  fee  to  the 
land.  She  was  the  sole  beneficiary  and  the  equitable  owner, 
and  a  conveyance  by  her  and  her  husband  to  appellants 
vested  them  with  complete  title  853 

11.  in  a  conveyance  by  a  husband  to  another  in  trust  for  his 

wife,  with  remainder  to  her  children  forever  after  her,  the 
words  "her  children"  are  construed  to  mean  all  of  the 
children  of  which  the  wife  was  the  mother,  whether  by  the 
Imsbimd  who  made  the  conveyance  or  a  s^ond  husband . .  860 
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DBEDS— Continued.  Pas^ 

12.  construction  of  antenuptial  contract  and  deed  made  in  pur- 

suance thereof  819 

13.  in  this  action  by  appellants  to  recover  damages  for  breach  of 

warranty  contained  in  deed,  the  amount  of  damages 
claimed  being  taxes  paid  by  them  upon  property  exchanged 
them  by  appellee,  while  the  evidence  as  to  tax  liens  was 
conflicting,  the  burden  of  proof  was  upon  the  appellee, 
whose  contention  is  not  supported  by  the  weight  of  the 
evidence   900 

14.  the  answer  and  counterclaim  of  appellee  recognizing  the 

necessity  for  mutuality  of  mistake,  pleads  that  the  mistake 
in  the  deed  upon  which  it  relies  to  reUeve  It  of  the  tax 
claim  was  mutual,  but  as  the  burden  was  upon  it  to  estab- 
lish that  fact,  and  failing  by  satisfactory  evidence  to  do  so, 
the  reformation  should  be  refused.  As  to  the  amount  of 
evidence  required,  the  mistake  must  be  clearly  established 
by  the  proof,  and  an  alteration  in  a  duly  executed  con- 
tract will  not  be  made  unless  the  proof  is  full,  clear  and 
decisive.  Mere  preponderance  of  evidence  is  not  suffi- 
cient    900 

15.  deed  canceled  for  failure  to  comply  with  stipulations  for 

maintenance    1010 

16.  where  a  father  conveyed  land  to  his  son  to  take  care  of  him, 

and  the  son,  with  the  approval  of  the  father,  conveyed  the 
land  to  his  sister  to  carry  out  his  contract,  and  also  to  pay 
a  mortgage  debt  he  owed  thereon,  which  she  paid,  the 
father  can  not  compel  her  to  give  up  the  land  where  she 
is  willing  and  able  to  carry  out  her  contract 917 

17.  the  title  to  land  is  not  affected  by  a  reference  in  the  deed 

to  another  deed  for  the  purpose  of  incorporating  into  the 
former  deed  the  language  of  the  latter  deed  creating  a 
trust  and  providing  how  it  shall  be  executed,  instead  of 
rewriting  such  provisions  in  the  deed  being  prepared 969 

18.  deed  by  father  and  mother  to  son  construed  as  vesting  a 

present  estate,  to  take  effect  in  possession  at  the  death  of 
the  grantors   973 

19.  land  conveyed  to  a  daughter  in  consideration  of  1200  to  be 

paid  to  his  personal  representative  to  pay  medical  bills, 
funeral  expenses,  a^  tombstone  and  any  debts  he  misht  owe, 
the  deed  having  been  set  aside  the  grantee  was  allowed  a 
lien  on  the  land  for  $218  paid  on  the  contract 1014 

20.  where  there  is  a  recovery  for  a  deficiency  in  the  interest  in 

land  lying  in  Wolfe  county,  exchanged  for  lots  in  Paris, 
Ky.,  there  being  no  evidence  of  the  money  value  of  the 
land  lost,  it  was  proper  to  assume  the  value  of  the  lots 
as  the  criterloh  of  damages  102S 

21.  Judicial  determination  of  damages  for  breach  of  warranty 

for  deficiency  In  land 1029 

22.  a  conveyance  to  Fanny  Goodwin  by  her  grandmother,  F^mny 

Gibson,  subject  to  a  life  estate,  with  the  provision  that  if 
the  vendee  died  without  issue  then  the  estate  should  de- 
scend to  another,  created  a  defeasible  fee,  which,  upon 
the  death  of  the  life  tenant,  ripened  into  a  fee  simple,  the 
vendee  not  dying  without  issue  during  the  life  of  the 

grandmother,  the  vendor   1085 

DELIVERY  BOND— 

1.  one  who  sues  on  a  delivery  bond  may  recover  the  value  of 

the  property  taken  and  legal  costs,  but  no  attorney's  fee 
or  other  expenses   284 

2.  there  can  be  no  recovery  in  an  action  on  a  deUvery  bond 

where  there  is  no  alle^tion  of  its  breach 284 
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MaJVERY  BOND— Continued.  Page. 
lit  an  action  by  a  surety  against  the  husband  and  infant  children 
of  the  deceased  wife  on  a  note  secured  by  a  mortgage  given 
by  the  husband  and  wife  to  the  surety  to  Indemnify  him 
against  loss,  where  the  surety  has  paid  the  debt,  no  de- 
mand is  necessary  before  bringing  the  suit,  the  action  not 
being  against  the  personal  representative  of  the  wife,  but 
against  the  property  mortgaged  814 

DENTISTRY— 

1.  an  act  to  amend  the  charter  of  the  Kentucky  Dental  Associa- 

tion, approved  May  10,  18S6,  requiring  all  persons  engaged 
In  the  practice  of  dentistry  in  this  State,  within  six  months 
thereafter,  to  cause  his  name  to  be  registered  with  the 
board  of  examiners  of  the  Kentucky  Dental  Association, 
and  procure  a  certificate  authorizing  him  to  practice 
dentistry,  is  constitutional 685 

2.  where  three   indictments   were   found   at  the   same   time 

against  the  same  person  for  practicing  dentistry  without 
the  certificate  required  by  the  amended  act  of  May  10, 1886, 
each  alleging  that  the  offense  was  committed  within  twelve 
months  before  the  finding  of  the  indictment,  a  conviction 
on  one  may  be  pleaded  in  bar  of  the  other  two 685 

DEPOSITIONS — See  Ck)ntinuance,  4,  5 — 

may  be  sent  to  clerk  by  examiner  by  express  company 545 

DISCLAIMER— See  Wills,  44. 

DITCHING— 

a  lien  attaches  to  land  purchased  by  one  after  proceedings 
have  been  begun  under  the  drainage  act  of  March  17,  1896 
(section  2358a,  Kentucky  Statutes),  for  its  proportion  of 
the  cost  of  the  ditch 186 

DIVORCE  AND  AUMONY— See  Husband  and  Wife,  2,  3,  14— 

1.  a  husband  without  means  should  not  be  required  to  pay  ali- 

mony to  support  children  who  are  able  to  support  them- 
selves   . 256 

2.  a  contract  by  a  parent  to  support  his  adult  children  out  of 

his  future  earnings,  is  without  consideration 256 

3.  in  an  action  by  the  wife  for  divorce  and  alimony  the  judg- 

ment of  the  chancellor  denying  her  alimony  and  a  restora- 
tion of  the  property  owned  by  her  upon  her  marriage  will 
not  be  disturbed  where  upon  the  separation  from  her  hus- 
band she  disposed  of  some  of  her  property  remaining  to 
her  and  the  husband  paid  her  a  note  of  $150,  which  sum 
he  owed  her,  the  evidence  showing  that  at  the  time  the 
husband  only  owned  about  $375  worth  of  property,  and 
other  evidence  pointing  unerringly  to  the  fact  that  she  was 
guilty  of  repeated  acts  of  adultery  1036 

DOMICILE— 

where  the  residence  of  appellant  was  shown  to  have  been  in 
Christian  county;  that  he  owned  property  and  paid  taxes 
there,  and  had  never  claimed  a  legal  residence  elsewhere, 
and  that  he  is  a  naval  officer  in  the  service  of  the  govern- 
ment, obeying  the  orders  of  his  superiors,  going  when  and 
where  they  direct,  he  can  not  be  said  to  have  a  home 
elsewhere  than  the  one  he  left  when  he  entered  the  ser- 
vice of  the  government,  and  Christian  county  must  be  held 
to  be  the  legal  residence  of  appellant 652 

DURESS— See  Husband  and  Wife,  11,  12. 

DYING  DECLARATIONS— 

upon  the  trial  of  accused  for  murder  by  administering  a  poi- 
sonous drug,  statements  made  by  the  deceased  while  she 
was  able  to  go  about  the  bouse  as  to  who  gave  her  a  drug 

to  pro4Uce  an  abortion,  of  which  she  di$i|  tbe  (ao(  ttat 
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DYING  DECLARATIONS— Continued.                                                 Pa«fi. 
she  then  had  a  mere  belief  that  she  could  not  recover  and 
would  ultimately  die  from  the  injury  does  not  sufficiently 
show  that  she  had  given  up  all  hope  of  life  as  to  render 
such  statements  competent  as  dying  declarations 1269 

"DYING  WITHOUT  CHILDREN"— See  Wills,  16,  17. 

ELECTION — See  Indictment,  8 — 

the  rule  seems  to  be  that  the  election  should  be  made  before 
the  defendant  opens  his  defense.  If  the  defendant  is  sur- 
prised on  the  trial,  or  if  before  the  trial  opens  he  is  una- 
ble to  know  what  he  is  to  meet,  the  court,  in  the  exercise 
of  its  discretion,  can  require  the  election  to  be  made  in 
advance,  so  that  no  injustice  may  be  done  and  a  fair  trial 
had  on  the  merits  of  the  case 673 

ELECTION  CONTEST— 

1.  there  being  no  proof,  or  even  suspicion,  that  the  precinct  of- 

ficers acted  negligently  or  corruptly,  and  it  being  manifest 
that  the  ballots  were  not  properly  guarded,  they  do  not 
present  that  presumption  as  to  their  integrity  that  will 
entitle  them  to  overthrow  the  official  returns 447 

2.  an  ordinary  appeal  bond  is  not  sufficient  under  the  statute 

in  an  election  contest 977 

3.  under  the  Statutes  and  Code  appellant  is  allowed  to  file 

amended  bond 977 

4.  the  ballots  are  evidence  themselves,  and  the  question  as 

to  whether  they  had  been  tampered  with  should  be  summa- 
rily determined  by  the  court 977 

5.  facts  showing  that  the  ballots  had  been  tampered  with 977 

G.  where  the  ballots  have  been  tampered  with  the  certificate 

of  the  officers  of  election  is  the  best  evidence 978 

7.  irregularities  in  the  appointment  of  election  officers  does  not 

vitiate  the  election  1011 

8.  the  policy  of  the  law  is  to  uphold  elections,  and  they  will  not 

be  set  aside  on  charge  of  fraud  imless  the  facts  definitely 
show  there  has  been  such  fraud  as  that  neither  candidate 
can  be  adjudged  to  be  fairly  elected 1011 

9.  in  a  contested  election  case  where  anything  occurs  since  the 

action  was.  begun  and  after  the  time  of  pleading,  but  which 
is  a  relevant  and  necessary  fact  to  be  shown  in  aid  of  the 
original   grounds  asserted,   but  not  otherwise,   a  proper 
pleading  placing  the  fact  in  the  record  ought  to  be  allowed.1271 
EMBEZZLEMENT— 

1.  sufficiency  of  indictment    517 

2.  the  value  of  money  or  property  converted  is  immaterial  ....  517 
EPIDEMIC  DISEASES— 

1.  physicians  may  be  compensated  by  the  county  for  medicine 

and  services  to  persons  not  able  to  pay 124 

2.  where  persons  receiving  such  services  are  able  to  pay  there- 

for, physicians  must  look  to  them  for  compensation 124 

3.  where  the  evidence  was  sufficient  to  sustain  a  verdict,  the 

finding  of  the  Jury  will  not  be  disturbed 126 

ESCAPE — See  Criminal  Law,  21. 
ESTOPPEL— 

1.  appellee  was  not  estopped  from  the  prosecution  of  his  action 

by  an  alleged  agreement  to  litigate  his  title  to  the  timber 
in  a  foreign  court  with  appellant's  vendor  for  appellant's 
protection  and  accommodation,  which  allege4  ^firreement  is 
denied,  and  the  denial  is  corroborated  by  the  evidence 616 

2.  in  the  matter  of  estoppel  pleaded  by  appellees,  Ifeld — That 

before  a  matter  can  operate  as  an  estoppel  In  pais  it  must 
be  shown  that  the  party  pletdlng  it  bM  boeu  prejodiq^d 
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ESTOPPELr—Continued.  Page, 

in  some  right  of  his  by  the  act  complained  of;  that  he 
would  have  done  something  which  he  could  not  have  done  \ 
but  for  the  act,  or  that  he  was  induced  to  do  something 

that  he  would  not  have  done  but  for  it 1247 

EVIDENCE — See  Advancements  2;  Depositions;  Accident  Insur- 
ance, 3;  Conspiracy  to  Injure  Another's  Business,  2,  3;  Criminal 
Law,  63,  64,  68,  71,  72,  73,  74,  75,  76,  77,  78,  79,  80,  82,  83. 

1.  the  religious  belief  of  a  person  does  not  disqualify  him  as 

a  witness,  and  can  not  be  inquired  into 197 

2.  in  an  action  by  a  16-year-old  boy  for  damages  for  being  in- 

jured by  a  Joiner  machine  in  a  buggy  manufacturing  plant, 
it  was  error  to  ask  plaintiff's  witness  whether  a  boy  of 
such  age  would  have  appreciated  the  increased  danger  of 
operating  same  in  the  absence  of  a  safety  board 228 

3.  a  stenographer's  report  of  evidence  taken  on  an  examining 

trial  is  not  competent  to  impeach  a  witness  in  a  civil  ac- 
tion for  assault  and  battery,  though  the  parties  to  the  ac- 
tion may  have  agreed  that  it  should  be  read  as  evidence. .  291 

4.  one  may  testify  against  a  deceased  person  as  to  the  correct- 

ness of  original  entries  made  in  an  account  book  kept  in 
the  usual  course  of  business,  but  entries  made  in  a  pri- 
vate memorandum  book  are  incompetent 348 

5.  courts  have  a  discretion  to  control  the  cross  examination 

of  a  witness  on  a  matter  which  has  a  tendancy  to  degrade 
him    465 

6.  where  a  party  introduces  a  witness  who  proves  facts  against 

him  he  may  contradict  him  by  showing  he  has,  out  of  court, 
stated  otherwise   466 

7.  evidence  that  it  was  common  talk  in  the  neighborhood  that 

defendant  had  poisoned  another  was  incompetent  and  pre- 
judicial      556 

8.  entries  in  books  not  competent  unless  it  be  shown  they  were 

original  entries  kept  in  usual  course  of  business 568 

9.  sufficiency  of  evidence  of  one's  identity 621 

10.  competency  of  evidence  to  support  a  claim  of  certain  heirs 

to  a  lien  on  land 622 

11.  evidence  of  transactions  with  one  since  deceased  not  com- 

petent      622 

12.  where  no  objection  was  made  to  incompetent  evidence,  and 

no  motion  made  to  exclude  it,  this  court  will  not  reverse 
therefor    667 

18.  in  an  action  to  recover  against  decedent's  administrator  for 
services  in  nursing  decedent,  the  plaintiff  was  a  competent 
witness  where  the  contract  was  made  with  the  daughter 
of  deceased,  who  was  then  alive 649 

14.  one  who  has  been  convicted  of  burglary  is  not  thereby  dis- 
qualified as  a  witness,  but  such  conviction  may  be  proven 
to  discredit  his  testimony  675 

16.  the  reputation  of  a  witness  can  not  be  impeached  by  proof 
of  specific  acts  of  wrongdoing  on  his  part;  and,  therefore, 
an  attempt  to  discredit  a  witness  by  proving  that  he  was 
a  defaulter,  or  that  he  was  arrested  for  failing  to  provide 
for  his  family,  was  properly  rejected   691 

16.  communications  made  to  an  attorney  for  the  express  purpose 
of  being  conveyed  by  him  to  a  third  party,  and  which  he 
was  directed  to  deliver  to  the  other  party,  are  not  privi- 
leged communications  which  will  excuse  the  attorney  from 
disclosing,  when  sworn  as  a  witness,  on  the  ground  that 
ttiey  Are  confidential  , , , , , , ,  qsx 


EVIDENCE— Continued.  Page. 
/ 17.  in  a  suit  on  a  note  to  enforce  a  mortgage  lien  on  land,  the 
defense  interposed  was  that  the  debt  had  been  discharged 
by  the  written  release  of  the  mortgagee,  which  was  denied. 
Held — That  any  fact  tending  to  prove  that  the  release  was 
not  true  or  genuine,  such  as  an  admission  of  defendant's 
indebtedness,  or  an  offer  to  pay  it,  is  competent  as  an  in- 
dependent admission  of  fact 691 

18.  evidence  of  appellee  to  the  effect  that  the  elevator  where 
his  injuries  were  sustained  was  defective  and  unsafe,  and 
had  fallen  before  this  accident  in  the  presence  of  appellants 
was  competent  as  showing  that  appellants  had  actual 
knowledge  of  the  condition  of  the  elevator 7^ 

19.  a  witness  who  stated  that  she  knew  the  handwriting  of  ac- 

cused from  seeing  him  write  a  receipt  for  her  on  one  oc- 
casion, was  competent  to  give  an  opinion  as  to  whether 
certain  notes  written  to  her  after  the  killing,  which  tended 
strongly  to  establish  his  guilt,  were  in  his  handwriting 840 

20.  evidence  that  the  accused  were  skilled  in  the  use  of  rifles 

was  competent  where  it  was  shown  that  out  of  six  shots 
heard  fired  from  the  place  of  ambush,  three  of  them  took 
effect,  the  distance  being  considerable  from  where  deceased 
was  killed   807 

21.  when  four  defendants  were  being  tried  together  for  murder, 

one  of  them  was  asked  by  the  attorney  for  the  Common- 
wealth: "If  you,  Dan,  Bob  and  Sam,  had  arranged  for  Dan 
and  Bob  to  go  and  kill  deceased  by  shooting  him  from  am- 
bush, and  they  had  killed  him  in  that  way,  would  you  ad- 
mit it  on  the  witness  stand?"  Held — That  such  a  ques- 
tion was  insulting  to  the  witness,  unnecessary  and  im- 
proper     807 

22.  the  defendant  can  not  complain  because  the  Commonwealth's 

attorney  exhibited  the  clothes  of  deceased  to  the  jury  and 
commented  upon  the  holes  in  them  which  were  made  by 
the  knife  of  defendant.  The  clothes  were  part  of  the  evi- 
dence     1083 

23.  the  sole  effect  of  evidence  contradicting  what  a  witness  has 

formerly  stated  is  to  impeach  the  witness,  and  the  Jury 
should  be  so  instructed 11S7 

24.  in  estimating  damages  to  land  taken  for  a  right  of  way,  evi- 

dence that  it  is  suitable  for  building  lots,  and  the  price 
adjoining  lots  sold  for  is  competent 11C7 

25.  the  finding  of  the  trial  court  as  to  the  location  of  a  street 

will  not  be  disturbed  under  the  evidence -.  .lUS 

2G.  parol  evidence  of  an  agreement  between  viewers  of  a  road 
and  the  owner  of  the  land  for  the  erection  of  gates  rtcnMi 

the  road  is  incompetent 1141 

27.  it  is  error  on  the  trial  of  a  murder  case  to  admit  substantivv 
evidence  in  rebuttal  which  was  evidence  in  chief 
the  objection  of  the  defendant,  except  it  be  admitted  un( 
the  discretion  of  the  court  on  the  ground  that  it  had 

overlooked    115T 

29.  on  the  trial  of  one  for  murder  admissions  of  the  accused  OB 
cross-examination  tending  to  show  his  intimacy  with  two 
girls  who  were  witnesses  for  the  Commonwealth,  his  cott- 
nection  with  their  departure  from  and  keeping  them  out  of 
the  State,  renting  them  a  house  in  West  Virginia,  and  tak- 
ing them  to  Ohio,  were  competent  evidence  and  were  prop- 
erly admitted,  but  to  the  extent  that  such  admisslomi 
tended  to  prove  improper  relations  between  accused  and 
the  girls  that  would  subject  him  to  prosecution,  thoiti^ 
only  for  a  misdemeanor,  they  were  incompetent UH 
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EVIDENCE— Continued.  Page. 
3Q.  evidence  offered  by  defendant  on  such  trial  that  a  few  days 
before  deceased  died  she  told  a  witness  that  she  was  preg- 
nant and  asked  him  to  get  something  for  her  to  produce  a 
miscarriage,  suggesting  ergot;  that  he  refused  to  get  it  for 
her;  that  she  then  said  she  would  get  her  brother-in-law, 
Pelfrey,  to  do  it,  and  gave  some  money  to  Pelfrey  to  get 
the  medicine,  which  he  took  and  said  he  would  get  it  for 
her,  was  competent,  and  should  have  been  admitted 1269 

31.  although  the  facts  testified  to  by  appellee  in  this  action  took 

place  on  different  days,  it  was  competent  to  prove  them  be- 
cause they  were  all  more  or  less  connected 1196 

32.  although  a  confession  made  by  the  accused  to  the  officers, 

who  had  him  in  custody,  made  under  fear  of  being  mobbed, 
was  properly  excluded  from  the  Jury  as  incompetent,  yet 
a  subsequent  confession  made  to  another  person  in  the 
Jail  when  there  was  no  offl<iial  about,  and  accused  was 
not  then  in  fear,  was  competent  to  go  to  the  Jury 1221 

33.  on  Uie  trial  of  one  for  murder,  where  the  evidence  shows 

that  at  the  time  of  the  killing  there  were  four  shots  Hred, 
two  out  in  the  yard  where  appellant  and  deceased  were, 
and  two  from  the  front  door  of  a  house  thirty-three  feet 
from  where  deceased  was  killed;  that  two  bullet  holes 
were  found  in  the  breast  of  deceased  and  his  clothing  and 
flesh  were  powder  burned,  it  is  conclusively  shown  that 
deceased  was  not  killed  by  the  shots  fired  from  the  door 
of  the  house  1256 

34.  where  a  witness  in  detailing  a  confession  states  that  he  can 

not  state  everything  accused  said  to  him,  but  does  under- 
take to  tell  the  substance  of  what  was  said,  the  evidence 
is  competent   1221 

35.  evidence  of  patmership  840 

EXECUTION— See  Lands,  29,  30— 

1.  an  execution  issued  by  the  clerk  of  the  circuit  court  on  a  tran- 

script filed  in  his  office  from  the  quarterly  court  before  re- 
cording said  transcript,  is  void 287 

2.  appellant,  under  an  execution  levy  and  sale  bought  a  tract 

of  land  for  $75  worth  $750,  which  was  at  the  time  in  the 
possession  of  the  appellee,  who  had  bought  it  by  parol  from 
his  father,  the  execution  debtor,  and  had  paid  him  $100  and 
taxes  for  ten  years,  and  built  a  house  thereon  worth  $750. 
In  an  action  by  the  execution  purchaser  to  recover  the 
land,  Held — That  appellant  was  entitled  to  subject  the  land 
to  the  payment  of  his  debt,  but  in  view  of  the  parol  sale  to 
appellee  and  his  payments  and  improvements  thereon  he 
could  not  be  treated  as  a  fraudulent  transferee  so  as  to 
bring  the  case  within  the  rule  of  Scott's  Ex'or  v.  Scott, 
85  Ky.,  385 g67 

EXEMPTIONS— See  TaxaUon,  31. 

EXHIBITS — See  Corporations,  5. 

EXPERT  EVIDENCE— See  Street  Railroads.  8. 

FELLOW  SERVANTS— See  Railroads,  24,  42,  43. 

PILING  AWAY— See  Indictments,  9. 

FIRE  ESCAPES— See  Ordinances,  7. 

FISCAL  COURTS— 

1.  the  fiscal  court  has  no  authority  to  levy  a  tax  to  pay  rent 

for  or  to  erect  buildings  for  courts  or  county  officials  ex- 
cept at  county  seat  677 

2.  the  fiscal  court  has  a  wide  discretion  in  the  discharge  of  Its 

duty  apportioning  its  levy  so  as  to  meet  current  expenses, 
repair  roads,  paying  overdue  indebtedness,  keeping  the 
P«>f.«tc • ,••.••••!  7W 
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FISCAL  COURTS— Ckmtinued.  Page. 

3.  an  order  made  by  the  fiscal  court  appropriating  money  for 

the  repair  of  the  public  roads  of  the  county,  and  a  separate 
order  made  on  the  same  day  allowing  the  four  magistrates 
of  the  county  $3  per  day  each,  not  exceeding  fitfy  days, 
for  supervising  and  directing  the  expenditure  of  certain* 
named  parts  of  the  appropriation  in  their  respectlTe  dis- 
tricts in  such  work,  are  to  be  considered  as  one  order  for 
the  purposes  of  an  appeal  therefrom  by  the  county  to  the 
circuit  court,  and  it  was  error  in  the  circuit  court  to  re- 
quire the  county  to  elect  from  which  order  it  would  prose- 
cute the  appeal  906 

4.  under  Kentucky  Statutes,  sections  4313,  4315,  4335,  fiscal 

courts  are  authorized  to  appoint  a  road  supervisor  for  the 
county  whose  duties  are  to  be  exercised  under  its  super- 
Tision,  but  these  statutes  do  not  contemplate  that  any 
member  of  the  court  should  be  supervisor  for  the  county 
or  for  any  district  thereof,  and  so  much  of  the  order  of  the 
fiscal  court  as  directed  any  part  of  the  appropriation  to  be 
expended  according  to  the  directions  of  each  of  the  four 
magistrates,  and  allowing  them  compensation  therefor,  is 
void    906 

5.  an  order  by  the  fiscal  court  appropriating  money  to  construct 

and  repair  the  public  roads  of  the  county,  and  authorizing 
the  magistrates  of  the  several  districts  to  have  the  work 
done  and  allowing  them  $3  per  day  for  supervising  the 
work,  is  a  final  order,  which  the  county  had  the  right  to  en- 
join, and  also  to  prosecute  an  appeal  to  vacate 906 

FORCIBLE  ENTRY— 

1.  in  a  warrant  for  forcible  entry  after  a  traverse  has  been 

taken,  it  was  error  in  the  trial  court  to  refuse  to  permit  the 
warrant  to  be  amended  so  as  to  correct  an  omission  of  the 
court  below    77 

2.  it  is  not  necessary  that  the  land  in  dispute  should  be  en- 

closed to  maintain  forcible  entry 537 

3.  moving  a  division  fence  so  as  to  leave  a  lane  is  not  an  aban- 

donment of  the  possession  of  the  premises 537 

FORFEITURES— See  Contracts,  28. 

FRANCHISE  TAX— 

the  Adams  Express  Co.  is  liable  to  pay  a  franchise  tax,  and 
should  be  assessed  by  the  board  of  valuation  and  assess- 
ment as  other  corporations   190 

FRAUDULENT  CONVEYANCES— 

appellant  learned,  two  weeks  before  her  marriage  to  Thomas 
Smith,  that  he  had  made  a  voluntary  conveyance  of  all 
of  his  property  to  nis  daughter  with  a  view  of  depriving 
appellant  of  any  interest  in  it,  and  while  the  proof  shows 
clearly  that  the  conveyance  was  made  after  his  engagement 
to  appellant,  the  fact  that  she  consummated  the  marriage 
notwithstanding  such  knowledge,  leaves  her  no  ground 
of   complaint    760 

GATES — See  Evidence,  26;  Roads,  4,  5. 

GIFTS — See  Husband  and  Wife,  4,  5. 

GROSS  NEGLIGENCE— See  Railroads,  35. 

GUARDIAN  AD  LITEM— 

1.  a  guardian  ad  litem  has  the  right  to  prosecute  an  appeal  to 
the  Court  of  Appeals  if  he  believes  the  interest  of  his  cli- 
ent requires  it  188 

8,  a  reasonable  fee  should  be  allowed  him  for  such  service,...  IM 
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GUARDIAN  AD  LITEM— Continued.  Page. 

3.  the  guardian  ad  litem  having  filed  a  plea  alleging  a  fraudu- 

lent transfer  of  property  by  appellant  to  his  wife,  to  cheat 
the  infant  appellee,  it  was  error  in  the  court  to  make  an 
order  directing  the  receiver  of  the  court  to  take  possession 
of  the  homestead  lot,  rent  it  out  and  collect  the  rents,  and 
apply  them  to  the  maintenance  of  the  infant,  and  then  con- 
tinue the  case  without  ascertaining  what  interest  the  in- 
fant or  other  parties  had  in  the  property,  and  without  giv- 
ing the  occupant  of  the  homestead  an  opportimity  to  execute 
a  bond  for  such  sum  as  might  be  hereafter  adjudged  to  be 
due  the  infant,  if  any 665 

4.  where  it  appears  that  the  interest  of  the  infant  and  guardian 

are  in  conflict,  it  was  proper  for  the  court  to  appoint  a 
guardian  ad  litem  to  look  after  and  aid  in  the  protection  of 

the  infant's  interest 655 

GUARDIAN  AND  WARD— 

1.  sale  of  ward's  land  upheld  where  guardian  obtained  authority 

from  the  court  to  sell  as  provided  by  section  2041,  Kentucky 
Statutes    97 

2.  the  circuit  court  has  no  authority  to  authorize  a  guardian  to 

borrow  money  to  pay  off  a  lien  on  property  in  which  the 
wards  have  a  remainder  interest 109 

3.  it  is  error  in  a  court  to  summarily  remove  a  guardian  of  an 

infant  upon  ex  parte  affidavits  filed  to  the  effect  that  the 
,   guardian  was  not  a  proper  person  to  be  guardian,  and  such 

removal  was  void    654 

HANDWRITING— See  Evidence,  19. 
HOMESTEAD — See  Lands,  9 — 

1.  the  sale  of  a  homestead  under  execution  creates  a  lien  thereon 

subject  to  the  owners  right  of  occupancy  during  her  life, 
and  the  purchaser  can  only  acquire  title  thereto  by  paying 
the  occupant  |1,000  and  satisfying  any  other  prior  liens 
thereon   :•. 44 

2.  in  an  action,  by  the  owner  of  a  homestead,  to  set  aside  an 

execution  sale  thereof.  It  was  error  in  the  court  to  adjudge 
that  no  lien  was  thereby  created,  though  such  lien  was 
subordinate  to  the  value  of  the  owners  homestead  and 
other  prior  liens,  all  of  whom  should  be  brought  before  the 
court  that  they  may  be  enforced 44 

3.  a  housekeeper  is  entitled  to  the  proceeds  of  a  sale  of  a 

homestead  which  he  had  occupied  on  a  credite,  as  against 
his  creditors  196 

4.  under  a  mortgage  in  which  the  wife  did  not  Join,  no  lien  was 

created  on  the  homestead  250 

5.  a  widow  is  not  entitled  to  homestead  in  a  tract  of  land  never 

occupied  by  her  husband  or  herself  as  a  homestead 866 

6.  when  a  widow  abandons  a  homestead  left  by  her  husband, 

a  purchaser  from  her  acquires  no  title  or  right  of  occu- 
pancy thereof  1191 

HUSBAND  AND  WIFE— S«e  Assignments,  2;   Life  Insurance,  1, 
2,  5,  6;  Lands,  1;  Deeds — 

1.  where  the  wife,  who  owned  one-half  interest  In  land,  caused 

her  interest  to  be  conveyed  to  her  and  her  husband,  a 
mortgage  upon  the  land  by  the  husband  can  not  be  defeated 
after  the  wife's  death,  on  the  idea  that  the  wife's  mother 
owned  the  land  and  that  it  descended  to  her  children 302 

2.  the  husband  has  a  right  to  a  divorce  from  his  wife  who 

abandons  him  without  his  fault  and  remains  away  for  a 
year  ,  471 
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HITSBAND  AND  WIFE— Continued.  Pa««. 

3.  the  court  did  not  err  In  dismissing  the  wife's  suit  for  divorce 

from  bed  and  board  when  her  alleged  grounds  of  cruel  treat- 
ment were  not  given 471 

4.  property  claimed  by  a  husband  as  a  gift  from  his  wife  must 

be  established  by  satisfactory  and  competent  evidenoe. 

His  own  evidence  is  manifestly  Incompetent 494 

6.  the  fact  that  a  gift  may  be  made  by  word  of  mouth  makes 
it  difficult  to  negative  such  a  claim  and  it  is  not  a  safe 
rule  to  place  the  onus  upon  the  heir  of  a  decedent  to  prove 
that  the  possession  of  the  survivor  was  not  a  gift 494 

6.  as    an   Incident    to    the    right    of   a    married   woman   to 

carry  on  business  on  her  own  account,  she  may  make  con- 
tracts with  a  third  person  for  the  purchase  and  sale  ot  per- 
sonal property  without  the  consent  of  her  husband,  but  her 
right  to  deal  with  her  husband  has  not  been  changed  by 
act  of  March  15,  1894 521 

7.  to  the  extent  that  a  husband  advanced  money  on  property 

conveyed  to  the  wife  on  the  faith  of  an  agreement  with 
her,  he  is  equitably  entitled  to  be  reimbursed  therefor  out 
of  said '  property  522 

8.  where  a  wife  admitted  before  the  officer  taking  her  acknowl- 

edgment to  a  deed  that  she  voluntarily  executed  it.  It  is 
good  in  the  hands  of  an  Innocent  purchaser,  though  it  was 
made  through  the  fraud  of  the  husband 553 

9.  a  married  woman  can  not  become  bound  as  surety  for  any 

one,  but  may  bind  herself  by  pledge  or  mortgage 553 

10.  in  such  case  no  personal  judgment  can  be  had  against  her. .  554 

11.  a  plea  of  duress  by  a  wife  is  not  good  which  fails  to  allege 

that  the  creditor  knew  of  it 553 

12.  to  avoid  the  officer's  certificate  on  the  ground  of  fraud  it 

must  appear  that  the  grantee  had  knowledge  of  it 553 

13.  appellant  In  a  previous  suit,  having  admitted  he  knew  of  the 

deed  he  made  to  his  son,  in  trust  for  his  wife,  conveyhig 
to  her  the  400  acres  of  land  on  ytrhlch  he  and  his  wife  and 
nine  children  continued  to  reside  until  the  death  of  his 
wife,  and  in  which  former  suit  the  deputy  clerk  testified 
that  the  deed  was  made  to  the  wife  at  appellant's  Instance, 
and  was  duly  acknowledged  by  him,  is  not  entitled,  after 
the  lapse  of  30  years,  to  have  the  deed  canceled  as  a^nst 
one  holding  the  title  to  seven  shares  of  the  land  purchased 
by  him,  from  the  deceased  wife's  children,  upon  the  testi- 
mony of  two  subscribing  witnesses  to  the  deed,  of  doubt- 
ful veracity,  that  the  deed  to  his  wife  was  a  sham  transac- 
tion     COS 

14.  in  an  action  by  the  husband  against  his  wife  for  a  divorce 

for  unchastity,  where  the  evidence  is  conflicting  the  judg- 
ment of  the  chancellor  dismissing  the  petition  will  not  be 
disturbed  C52 

15.  where  the  wife  bought  and  paid  for  land  out  of  her  separate 

estate,  and  by  mistake  the  deed  y^&B  made  giving  her  a 
life  estate,  with  remainder  to  her  husband,  in  an  action 
by  her  the  chancellor  properly  corrected  the  deed,  and 
parol  evidence  was  competent  to  establish  the  mistake 671 

16.  by  the  enactment  of  the  married  woman's  act  of  1894,  all  the 

property  owned  by  married  women  became  separate  estate, 
and  in  the  revision  of  the  Kentucky  Statutes  the  act  of 
1868,  providing  for  the  joining  by  the  trustee  of  the  wife 
in  the  conveyance  of  herself  and  her  husband,  was  omitted.  853 

17.  construction  of  ante-nuptial  contract  and  deed  made  in  pur- 

suance thereof  r  .,•  t  >».•».. , •  i  •  t .  t  •  #  # .  1 1 . 1 1  •  f  •  •  •  i  •  til 
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HUSBAND  AND  WIFE— Continued.  Pa«;e. 

18.  appellant  Cook  purchased  some  lots  and  had  them  conveyed 

to  his  wife,  and  he  and  his  wife  executed  a  note  for  money 
borrowed  to  pay  for  the  lots,  with  appellee  as  surety,  and 
to  secure  him  as  surety  appellant  and  wife  executed  to  him 
a  mortgage  on  said  lots.  Appellee  paid  the  note,  as  surety, 
and  took  an  assignment  thereof,  and  brought  suit  against 
appellant  and  his  infant  children  (the  wife  having  died) 
to  enforce  his  mortgage  lien  on  the  lots.  Held — That 
while  the  wife,  by  signing  the  note  with  her  husband,  did 
not  bind  her  as  her  husband's  surety  to  the  payee  of  the 
note,  the  legal  effect  was  to  pledge  her  property  described 
in  the  mortgage  for  the  payment  of  her  husband's  debt,  and 
at  the  same  time  to  indemnify  appellee  as  surety  for  her 
husband  against  loss 81S 

19.  where  a  husband  separates  from  his  wife  his  interest  in 

her  land  ceases,  and  a  conveyance  by  her  of  such  land  is 

good  against  his  children 829 

20.  where  a  husband  exchanged  lands  with  another  in  the  convey- 
ance of  which  the  wife  did  not  join,  she  can  not  claim 
dower  in  both  tracts  where  she  owns  the  greater  part  of 
the  land  received  by  her  husband  in  the  exchange 851 

21.  where  a  husband  has  conveyed  land  with  covenant  of  gen- 

eral warranty,  his  widow  can  not  claim  dower  therein 
where  she  is  in  possession  of  an  estate  from  her  husband 
worth  more  than  the  dower  claim.  The  law  rejects  her 
claim,  thus  avoiding  circuity  of  action 851 

22.  deed  made  by  husband  to  wife  in  consideration  she  would  not 

sue  him  for  a  divorce,  is  set  aside  in  connection  with 
threats  made  by  wife's  father  against  husband 1066 

23.  where  a  wife  purchased  a  home  for  $300,  of  which  her  hus- 

band paid  |100,  such  home  can  not  be  subjected  to  her 
husband's  prior  debts  1098 

24.  where  Judgment  had  been  rendered  divorcing  appellant  from 

appellee,  and  decreeing  certain  alimony  and  the  use  of 
their  dwelling,  it  was  error  to  adjudge  that  Anna  Zum- 
beil  was  the  owner  of  the  house  (she  having  purchased  It 
from  her  co-defendant  during  the  pendency  of  this  action) ; 
that  her  title  to  it  was  valid,  and  granting  her  a  writ  of 
possession    1193 

25.  the  proceeds  of  land  when  received  by  the  wife  are  her  seiH 

arate  property.  By  subsection  6,  section  494,  Civil  Code, 
such  proceeds,  until  actually  received  by  her,  descend  as 
real  estate  so  far  as  her  husband  is  concerned.  Such  pro- 
ceeds are  treated  as  real  estate,  therefore,  her  husband  had 
no  right  to  receive  such  proceeds  without  her  consent,  and 
in  such  case  the  statute  of  limitation  does  not  run  against 
the  wife    1203 

26.  the  legal  presumption  is  that  every  decedent  has  heirs,  and 

in  a  proceeding  to  enforce  a  mortgage  lien  on  the  land  of 
a  deceased  married  woman,  an  unsupported  allegation  in 
the  petition  that  she  left  no  heirs  or  kindred,  on  either  her 
paternal  or  maternal  side,  and  that  her  property  descended 
under  the  statute  to  her  husband,  is  not  sufficient  to  divest 
the  heirs  at  law  of  such  decedent  of  title  to  real  estate  left 
by  her.  in  the  event  that  such  heir  should  hereafter  assert 
title  thereto   1215 

27.  the  only  legal  way  in  which  a  purchaser  of  property,  belong- 

ing to  a  deceased  married  woman,  who  "left  no  known 
kindred,"  can  be  protected  in  his  purchase  at  a  sale  to 
enforce  a  mortgage  lien  thereon  is  that  the  unknown  heirs 
of  decedent  should  be  proceeded  against  under  the  provis- 
ions of  the  Civil  Code 1211 
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IDENTIFICATION  OF  LAND— See  Lands,  38.  Page. 

IDENTITY  OF  PERSON— See  Evidence.  9. 

IMPEACHING    WITNESS— See  Criminal    Law.  65;   Evidence,  6, 

14.  16,  23. 
INDEMNIFYING  BOND— 

1.  the  sureties  on  an  Indemnifying  bond  having  enabled  the 

plaintiff  in  the  execution  to  enforce  his  demand  on  the  offi- 
cer, by  the  execution  of  the  bond,  should  be  required  to  pay 
the  damages 477 

2.  under  the  charter  of  the  town  of  Salem  (Acts  1889-'90.  page 

589),  the  marshal  of  said  town  had  the  right  to  take  the 
bond,  though  the  levy  was  made  outside  of  said  town 478 

3.  bond  by  clerk  of  board  of  education  indemnifying  It  from  loss 

in  payment  of  his  salary  1126 

INDICTMENT— See  Criminal  Law.  34,  36,  39.  43.  44;   Embezzle- 
ment, 1,  2 — 

1.  there  being  no  evidence  of  a  conspiracy  in  fixing  the  price 

of  beer,  an  indictment  therefor  under  section  3915,  Ken- 
tucky Statutes,  should  have  been  dismissed  under  peremp- 
tory Instructions   121 

2.  in  the  absence  of  an  avowal  as  to  what  a  witness  would 

state,  it  is  impossible  for  this  court  to  rule  on  the  compe- 
tency of  the  evidence  121 

8.  where  the  transcript  of  the  evidence  is  not  in  the  bill  of 
exceptions  it  can  not  be  said  that  the  lower  court  erred  in 
overruling  the  motion  to  file  it  121 

4.  a  motion  to  dismiss  an  appeal  after  it  has  been  submitted 

for  trial  in  the  Court  of  Appeals,  comes  too  late 142 

6.  a  charge  in  an  indictment  that  the  defendant  sold  and  of- 
fered to  sell  oil  to  Y.  and  L.  six  different  and  separate 
times  within  twelve  months  before  the  finding  of  the  in- 
dictment, without  a  license,  and  being  then  an  itinerant 
peddler,  is  good  142 

6.  a  sale  of  oil  from  a  wagon  as  often  as  six  times  in  one  year 

to  a  saloon  keeper  for  his  own  use  and  at  a  price  less  than 
the  regular  retail  price,  constitutes  the  seller  an  itinerant 
peddler   142 

7.  an  indictment  for  obstructing  a  street  held  to  be  good €72 

8.  although  the  charge  in  the  indictment  is  general,  it  is  good, 

but  the  Commonwealth  on  the  trial  must  elect  to  prosecute 
for  the  obstruction  on  a  certain  occasion,  and  can  not 
prove  obstructions  on  different  days  €72 

9.  appellant  was  indicted  In  this  State  in  1893  for  horse  steal- 

ing, and  left  the  State  before  being  arrested.  After  ten 
years'  absence  he  was  brought  back  on  a  bench  warrant 
and  requisition  from  another  State  and  tried  and  convicted. 
Held — That  although  the  Indictment  had  been  filed  away 
by  order  of  court  for  more  than  eight  years,  without  a  pro- 
vision in  the  order  itself  for  its  reinstatement,  its  validity 
was  not  thereby  affected  as  against  the  defendant,  who 
was  not  before  the  court,  and  such  an  indictment  may  be 
reinstated  on  the  arrest  of  the  defendant  and  a  trial  had 
thereon    870 

INFANTS'  REAL  ESTATE— See  Judicial  Sales. 

INJUNCTIONS— 

1.  damages  not  assessed  in  an  action  In  which  the  injunction 

was  dissolved,  can  not  be  recovered  in  an  action  subse- 
quently brought  upon  the  injunction  bond 570 

2.  one  who  has  a  judgment  against  another  for  a  trespass  for 

cutting  timber  is  not  entitled  to  an  injunction  against  the 
defendant  without  alleging  insolvency  or  a  threat  to  com- 
mit further  trespass  , 10€7 
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1.  in  was  error  to  give  an  Instruction  assuming  that  a  joiner 

machine  in  a  plant  for  manufacturing  buggies  is  danger- 
ous. Such  question  being  in  issue,  the  fact  as  to  its  being 
dangerous  should  have  been  submitted  to  the  jury 228 

2.  an  instruction  that  if  the  jury  believe  the  defendants,  or 

either  of  them,  "wrongfully  assaulted  or  beat  the  plaintiff 
with  fists  or  rocks"  is  erroneous,  without  telling  the  jury 
what  is  a  "wrongful"  assault 291 

3.  peremptory  instructions  should  not  be  given  where  there  is 

evidence  sufficient  to  have  taken  the  case  to  the  jury 323 

4.  where  two  parties  were  in  a  fist  fight,  during  which  one  shot 

and  killed  the  other,  an  instruction  for  manslaughter  was 

proper   640 

6.  instruction  as  to  adverse  possession  of  land  held  to  be  er- 
roneous      634 

6.  instruction  for  care  and  nursing  appellant's  decedent  held 

to  be  erroneous    649 

7.  instruction  as  to  negligence  held  erroneous 667 

8.  instruction  defining  manslaughter  objected  to  because  the 

conjunctive  form  of  expression  required  the  concurrence 
of  two  things  when  either  was  enough  to  constitute  the  of- 
fense      698 

9.  the  omission  of  the  words,  "sudden  affray"  in  an  instruction 

upon  manslaughter,  and  the  use  of  the  words   "and  upon 
considerable  provocation  killed  William  Clymer,"  etc.,  in- 
stead of  the  words  "and  upon  such  provocation  as  is  ordi- 
*  narily  calculated  to  excite  passion  beyond  control,  killed 

William  Clymer,"  etc.,  was  error 785 

10.  in  an  instruction  upon  self-defense  the  expression,  "and  be- 

lieved and  had  reasonable  grounds  for  believing  he  had  no 
apparently  same  means  of  averting  said  danger,"  was  er- 
roneous where  appellant,  at  the  time,  did  not  occupy  the 
position  to  require  him  to  avoid  or  avert  the  danger 786 

11.  instruction  as  to  an  agreed  line  to  be  run  by  surveyor 842 

12.  instruction  defining  "affray"   949 

13.  in  an  action  by  the  servant  against  the  master  for  an  injury 

by  being  burned  by  molten  metal  escaping  from  a  defec- 
tive vessel  that  the  plaintiff  and  a  fellow  servant  were  car- 
rying, an  instruction  that  If  the  plaintiff  was  injured  by  the 
sole  negligence  of  his  fellow  servants  there  could  be  no  re- 
covery, but  if  his  injuries  were  caused  by  the  negligence 
of  his  fellow  servant  and  that  of  the  master  in  furnishing 
a  defective  crucible  in  which  to  carry  the  molten  metal, 
then  plaintiff  could  recover,  was  improper  919 

14.  where  the  evidence  makes  out  a  prima  facie  case  on  the  alle- 

gations, a  peremptory  instruction  is  erroneous  931 

15.  force  necessary  to  be  used  to  avert  apparent  danger 1083 

16.  instruction  to  be  given  where  one  strikes  an  innocent  man 

believing  him  to  be  an  assailant 1046 

17.  an  instruction  specifically  calling  attention  to  facts  testified 

to  is  objectionable  1047 

18.  instructions  as  to  transactions  in  selling  goods  on  ma^'gln . .  1062 

19.  Instructions  as  to  right  of  defendant  to  prevent  in  assault 

on  another    1157 

20.  proper  instructions  to  be  given  in  action  to  recover  on  an 

insurance  policy,  as  to  whether  the  insured  committed  sui- 
cide     : . .1093 

21.  where   any    evidence    is    introduced    tending   to    establish 

plaintiff's  action,  it  is  error  in  the  court  to  peremptorily  In- 
Instruct  the  jury  to  find  for  defendant 11B4 
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22.  wbere  there  is  any  evidence  that  will  authorize  the  verdict 

the  court  should  not  give  a  peremptory  instruction, 
and  in  this  action,  if  the  theory  of  appellee  as  to  the  negli- 
gence of  appellant  was  correct,  the  peremptory  instruction 
asked  by  appellant  was  properly  overruled  1174 

23.  where  the  corpus  delicti  was  sufficiently  established,  inde- 

pendent of  appellant's  confession,  it  is  not  proper  for  the 
court  to  Instruct  the  Jury  that  the  confession  of  the  ac- 
cused ^111  not  warrant  his  conviction  in  the  absence  of 
other  proof  that  the  crime  was  committed 1221 

24.  an  instruction  is  objectionable  which  particularizes  and  gives 

undue  prominence  to  particular  facts  proved 1174 

25.  as  there  was  no  eye  witness  to  the  killing  except  the  slayer, 

it  was  proper  for  the  court  in  giving  the  instructions  to  the 
Jury  to  include  those  relating  to  voluntary  manslaughter 
and  self-defense,  but  the  fact  that  the  court  gave  an  unnec- 
essary instruction  on  involuntary  manslaughter  did  not  in 
any  way  prejudice  the  appellant  12S1 

26.  the  court  having  admitted  the  confession  of  appellant,  made 

to  the  witness,  Horton,  It  was  not  improper  for  the  oouit 
to  tell  the  Jury  in  a  separate  Instruction  that  in  arriving 
at  a  verdict  they  must  not  consider  any  confession  the 
accused  may  have  made  "under  fear  of  punishment,  offer 
or  hope  of  reward,  promise  of  immunity,  threat  or  induce- 
ment"     1221 

INSURANCE— See  Accident— 

INSULTING  QUESTION— See  Evidence,  21. 

INSURANCE— 

1.  facts  authorizing  the  Jury  to  find  that  the  death  of  insured 

was  not  by  suicide 6S9 

2.  in  an  action  upon  an  accident  policy  it  is  not  necessary  to 

negative  any  of  the  provisions  of  the  policy  not  made  con- 
ditions precedent  to  the  right  of  recovery 689 

3.  verdict  of  a  coroner's  Jury  not  competent  evidence  to  prove 

suicide    689 

4.  an  averment  in  the  petition  that  plaintiff  made  out  and  pre- 

sented to  defendant  proof  of  the  death  of  deceased  on  De- 
cember 11,  1900,  when  the  death  occurred  November  11, 
1900,  and  the  defendant  acknowledged  same  in  ten  days 
thereafter,  was  sufficient  allegation  as  to  furnishing  proof 

of  death   589 

INSURANCE.  FIRE— 

1.  where  Insured  had  a  policy  on  his  dwelling  on  his  farm,  be- 

fore selling  his  farm  went  to  the  agent,  who  issued  the 
policy  and  obtained  his  consent  to  his  retaining  the  policy 
on  the  house  as  a  security  for  his  unpaid  purchase  money, 
and  after  making  the  sale  and  deed  again  went  to  the 
agent  and  told  him  what  he  had  done,  and  the  agent  again 
agreed  that  the  policy  should  remain  in  force  for  his  pro- 
tection, the  company  will  not  be  allowed  to  defeat  a  re- 
covery where  the  house  is  burned,  by  reason  of  the  failure 
of  the  assured  to  do  something  that  the  company  itself  in- 
duced him  not  to  do 1187 

2.  a  contract  of  insurance  is  not  within  the  statute  of  frauds. 

It  may  be  oral  as  well  as  in  writing,  and  although  in  writ- 
ing like  any  other  contract,  it  may  be  modified  by  subse- 
quent agreement  between  the  parties.  The  fact  that  the 
contract  provides  that  no  subsequent  agreement  shall  be 
valid  unless  in  writing  and  indorsed  on  the  policy,  does 
not  change  the  rule,  for  this  part  of  the  contract  stands 
like  any  other  part  of  it,  and  may  be  changed  by  subse- 
quent parol  agreement  .,., • 1188 
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1.  where  one  named  his  father  as  beneficiary  in  a  life  policy, 

subsequently  married  and  declared  to  his  wife  and  others 
in  her  presence  that  the  insurance  was  for  her  benefit,  the 
wife  thereby  becomes  entitled  to  the  policy 300 

2.  an  assignment  of  a  policy  by  the  insured,  in  which  his  wife 

joined,  as  collateral,  gives  the  assignee  an  interest  only  to 
the  extent  of  his  debt 577 

3.  a  life  policy  can  not  be  made  payable  to  one  who  has  no  in-   * 

surable  interest  in  the  life  of  the  insured 577 

4.  the  owner  of  life  policy  has  the  right  to  change  the  bene- 

ficiary, and  to  substitute  creditors  as  beneficiaries  for 
their  protection,  as  they  would  have  an  insurable  interest 
in  his  life    683 

5.  the  widow  of  insured  can  not  complain  of  the  change  in  the 

beneficiary,  as  insured  had  that  right  under  the  contract  of 
insurance    683 

6.  where  an  insurance  policy  was  signed  to  appellee's  intestate 

by  the  Insured  and  his  wife,  who  was  the  beneficiary 
named  in  the  policy,  to  reimburse  him  for  advancements 
made  on  the  faith  that  he  was  thus  secured,  where  there  is 
included  a  premium  of  $471  paid  by  intestate  for  the  in- 
sured on  a  separate  policy  payable  to  his  children,  which 
appellant,  in  writing,  directed  him  to  pay,  said  sum  should 
be  charged  to  appellant  for  the  reason  that  she  directed 
intestate  to  pay  it  and  promised  to  reimburse  him  out  of 
her  part,  but  she  ought  to  receive  this  amount  back  out 
of  the  policies  payable  to  the  children 1043 

7.  the  holder  of  a  life  policy  assigned  to  him  as  collateral  is  en- 

titled to  hold  it  until  his  debt  is  paid  in  the  absence  of  an 
averment  that  the  plaintiff  would  be  in  danger  of  loss  by 
permitting  him  to  collect  the  policy 1046 

8.  in  an  action  to  recover  the  amount  of  paid-up  insurance  and 

to  have  a  paid-up 'policy  issued,  demand  must  be  made 
within  five  years  from  the  date  of  the  last  payment  upon 
the  policy,  where  it  has  lapsed,  and  where  demand  is  made 
within  this  time  the  insured  has,  under  the  express  lan- 
guage of  the  statute,  fifteen  years  from  the  time  his  cause 
of  action  accrued  to  institute  suit  for  relief 1070 

9.  proper  instructions  to  be  given  on  the  trial  as  to  whether 

the  insured  committed  suicide  1093 

10.  defense  to  "employers'  liability  policy  of  insurance,"  includ- 

ing plea  of  limitation,  held  not  to  be  good 1217 

11.  it  is  a  well  settled  law  of  this  State  that  if  an  insurer  desires 

to  avail  itself  of  conditions  in  its  policy,  to  declare  it  for- 
feited for  the  nonpayment  of  a  premium  note,  it  must  une- 
quivocally elect  to  so  treat  it,  and  in  fact  then  and  there- 
after so  treat  it.  It  will  not  be  allowed  to  claim  both 
that  it  is  not  bound  on  the  policy,  but  that  the  insured  is 
bound  on  the  note.  Where  it  may  return  the  note  as  evi- 
dence of  its  nonpayment  it  must  not  retain  it  or  treat  it 
as  an  evidence  of  that  much  indebtedness 1205 

12.  the  fact  that  the  insured  marked  on  its  private  books  that 

the  policy  was  cancelled  did  not  cancel  it,  if  thereafter  it 
continued  to  assert  the  note  as  an  enforcible  obligation 
against  the  insured,  thereby  evincing  to  him  that  it  was 
not  cancelled    1205 

13.  Kentucky  Statutes,  section  631,  making  it  the  duty  of  the  in- 

surance commissioner  of  this  State  to  revoke  all  authority 
to  any  foreign  insurance  company  doing  business  in  this 

vol.  26—3 
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State,  if  such  companies  shall,  without  the  consent  of  the 
other  party  to  a  suit  brought  by  or  against  it,  remove  said 
suit  to  any  Federal  court,  is  a  reasonable  regulation  and 
not  in  conflict  with  the  Constitution  or  laws  of  the  United 

States    l»9 

14.  the  reason  for  the  statute  is  not  distrust  of  the  Federal  courts, 
but  the  practical  denial  of  Justice  that  results  in  trying  a 
case  one  or  two  hundred  miles  from  where  the  parties  and 
witnesses  reside.  Domestic  insurance  companies  enjoy  no 
such  immunity,  and  the  State  says  to  the  foreign  insurance 
company:    '1  will  withdraw  my  license  if  you  insist  on 

privileges  not  enjoyed  by  home  companies" 1239 

15.  the  license  which  the  State  grants  is  purely  a  matter  of 
grace,  and  may  be  revoked  by  the  licensor  at  pleasure. 
The  revocation  of  the  license  interferes  with  no  legal  right 
of  the  license,  for  when  he  takes  it  he  does  so  subject  to 
revocation.  He  can  not  question  the  reason  of  the  licensor 
for  revoking  the  license,  as  the  State  may  exclude  fbreign 
corporations  from  doing  business  in  the  State  with  or  with- 
out reason  1239 

INTEREST— See  Contracts,  24;  Taxation,  23. 

JAILER — See  Criminal  Law,  65,  66;  Office,  etc.,  4,  13. 

JOINT  TENANTS— See  Lands,  31. 

JOINT  TORT  FEASORS— See  Railroads,  42. 

JUDICIAL  SALES— 

1.  one  of  several  heirs  buying  a  tract  of  land  at  a  judicial  sale, 

at  less  than  its  actual  value,  does  not  make  him  liable  to 
have  the  excess  between  his  bid  and  the  actual  value  of 
the  land  charged  to  him  as  an  advancement,  only  in  the 
distribution  of  any  surplus  of  his  parent's  undevised  es- 
tate       42 

2.  the  fact  that  one  bought  at  public  sale  an  adverse  claim 

to  a  tract  of  land  in  which  he  and  his  sister  owned  a  joint 
interest,  will  not  vitiate  the  sale  in  the  absence  of  an  alle- 
gation of  fraud  or  bad  faith  in  the  purchase,  although  he 
bought  such  interest  at  less  than  its  real  value;  and  the 
fact  that  he  sold  it  at  an  advance  of  $2,000  a  year  later 
proves  nothing  against  the  good  faith  of  the  purchase 12 

3.  Kentucky  Statutes,  section  489,  which  allows  the  recovery  of 

costs,  fees,  etc.,  by  one  joint  owner  against  others  who  did 
not  appear  or  have  counsel  in  the  case,  applies  to  actions 
brought  for  the  recovery  of  joint  property  or  the  settle- 
ment of  estates  and  not  to  expenses  incurred  in  defending 
the  joint  title  in  unsuccessful  suits  brought  by  others 42 

4.  sale  made  more  than  twenty-five  years  ago  and  deed  ordered 

but  not  made,  and  subsequently  recognized  by  the  court, 
held  valid    I(i9 

5.  purchase  by  an  attorney  at  a  decretal  sale,  at  inadequi^ 

price,  will  be  set  aside  145 

6.  where  it  does  not  appear  that  a  purchaser  took  any  part  as 

to  whether  a  sale  should  or  should  not  be  confirmed,  no 
costs  should  be  recovered  against  him  in  a  controversy  be- 
tween owner  and  lien  holder ; 147 

7.  in  the  sale  of  infant's  real  estate  for  reinvestment,  under 

section  491,  Civil  Code,  it  was  error  to  make  the  bond  paya- 
ble to  a  nonresident  trustee  294 

8.  when  the  interest  of  any  one  of  the  joint  owners*  of  real  ^ 

tate  sold  under  subsection  1  of  section  490,  Civil  Code,  is 
worth  more  than  $100  at  time  of  sale,  the  sale  is  invalid  .  526 

9.  remainder  interest  in  land  is  not  "estate  in  possession,"  and 

can  not  be  sold  under  subsection  2  of  section  490  Civil 
^^«    ; 590 
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10.  where  there  was  no  averment  or  proof  as  to  the  value  of  the 

Infant's  Interest  in  land,  or  that  the  Infant  would  be  bene- 
fitted by  the  sale,  it  should  be  set  aside 557 

11.  in  selling  real  estate  of  Infants  for  reinvestment,  subsection 

2  of  section  492,  and  subsection  3  of  section  36,  Civil  Code, 
must  be  strictly  complied  with 557 

12.  an  exception  to  the  report  of  sale  of  real  property  will  not 

be  sustained  on  the  ground  that  parties  in  interest  were 
not  before  the  court  on  the  pleadings,  when  they  had  en- 
tered their  appearance  by  their  attorney,  which  was  not 
complained  of  by  them;  nor  will  exception  be  sustained 
on  the  ground  that  one  of  the  defendants  had  been  ad- 
judged a  bankrupt  subsequent  to  the  institution  of  the  pro- 
ceedings      619 

13.  by  the  provisions  of  section  429,  Civil  Code,  there  is  no 

power  or  Jurisdiction  to  sell  the  real  estate  of  infants  to 
pay  debts  of  their  ancestor  until  the  personal  estate  is  ex- 
hausted      890 

14.  this  court  has  repeatedly  held  that  a  mere  inadequacy  of 

price  is  not  sufficient  to  set  aside  a  judicial  sale 971 

15.  except  upon  the  grounds  stated  in  section  518,  Civil  Code, 

this  court  is  without  power  to  set  aside  a  sale  after  it  has 
been  confirmed .- 971 

16.  where  land  sold  at  public  sale  failed  to  bring  two-thirds  of 

its  appraised  value,  and  the  equity  of  redemption  was  or- 
dered to  be  sold,  but  the  order  was  not  executed,  the  fail- 
ure to  execute  the  order  until  after  the  expiration  of  a 
year  from  the  sale  did  not  prevent  the  termination  of  the 
statutory  right  to  redeem 971 

17.  the  owners  of  property  sold  at  public  sale  are  entitled  to  its 

use  until  the  time  of .  redemption  expires,  or  until  it  is 
placed  by  the  court  in  the  hands  of  a  receiver 972 

18.  where  appellee  after  purchasing  land  at  commissioner's  sale 

filed  exceptions  to  the  sale  which  were  overruled  and  sale 
confirmed,  to  which  she  excepted,  and  after  paying  part  of 
the  purchase  money  and  taxes  and  making  improvements 
fhereon,  was  led  to  believe  the  sale  was  invalid,  and  took 
an  appeal  to  the  Court  of  Appeals,  which  sustained  her  ex- 
ceptions and  set  aside  the  sale.  Held — That  she  was  enti- 
tled to  recover  back  the  purchase  money  she  had  paid, 
with  interest,  the  taxes  paid,  and  for  the  improvements  to 
the  extent  they  had  enhanced  the  vendible  value  of  the 
land;  from  which  should  be  deducted  the  reasonable  rent 
of  the  property  during  the  time  she  held  it,  said  rents  to 
be  regulated  by  the  interest  on  the  consideration  and  on 
the  value  of  the  improvements  made  in  so  far  as  they  have 
enhanced  the  vendible  value  of  the  land 1017 

19.  where  the  parties  to  an  action  for  the  sale  of  real  estate 

hold  vested  interest  jointly  therein,  and  there  is  no  ad- 
verse holding,  the  possession  of  one  joint  tenant  is  the 
possession  of  all  In  the  meaning  ot  section  490,  Civil  Code, 
providing  for  the  sale  of  land  so  held 1060 

20.  in  an  action  against  a  surety  on  the  bond  of  an  executor, 

brought  by  heirs  for  the  failure  of  the  executor  to  account 
to  them  for  their  distributive  share  of  the  proceeds  of 
land  sold  by  him  under  a  decree  of  court,  the  heirs,  who 
were  Infants  at  the  time  of  the  judgment  and  sale,  have 
five  years  in  which  to  bring  their  action  against  such 
surety  after  they  arrive  at  age,  under  section  2550,  Ken- 
tucky Statutes   1267 


36  INDIX. 

JUDICIAL  SALES— Continued.  PiCe. 

21.  where  land  Is  sold  in  a  proceeding  in  the  circnit  court  by 

the  executor  of  a  decedent,  for  distribution  of  the  proceeds 
under  the  provisions  of  the  will,  the  fact  that  two  of  the 
heirs  who  were  nonresident  infant  defendants  recelTed 
none  of  the  proceeds  does  not  render  the  sale  Yoid,  but 
only  erroneous,  and  having  entered  their  appearance  and 
excepted  to  the  Judgment  and  failed  to  appeal  they  can 
not  collaterally  attack  the  judgment  and  proceedings 
thereunder  1267 

22.  where  land  has  been  sold  under  a  will  by  the  executor 

under  a  decree  of  the  circuit  court,  and  thereafter  two 
nonresident  infant  heirs  appeared  in  court  by  counsel  and 
asked  for  a  new  trial  under  section  414,  Civil  Code,  which 
was  refused  by  the  court,  to  which  they  excepted  and 
prayed  an  appeal,,  but  failed  to  prosecute  the  appeal,  they 
are  bound  by  the  proceeding  and  judgment  of  the  court. .  .1266 

23.  in  an  action  to  vacate  a  judgment  directing  a  sale  of  land, 

the  failure  of  the  pleader  to  add  to  the  allegation  that  the 
land  was  susceptible  of  division  among  the  owners  at  the 
time  it  was  sold  for  indivisibility,  the  words  "without  im- 
pairing  its  value,"  a  denial  in  the  answer  that  the  land 
was  susceptible  of  division  without  impairing  its  value, 
cured  the  defect  in  the  petition,  the  denial  being  as  broad 
in  terms  as  the  allegation  in  the  petition  should  have 
been 119S 

24.  where  the  land  was  sold  for  about  one-third  of  its  appraised 

value,  and  the  defendants  were  infants,  without  any 
statutory  guardian  to  look  after  their  interests,  such  sale 

was  invalid  and  should  be  set  aside 1199 

JUDGMENTS— See  Appeals,  6. 

1.  a  judgment  rendered  by  a  court  of  competent  Jurisdiction 

and  not  appealed  from,  is  conclusive  between  the  parties 
of  all  matters  which  are  determined  or  which  might  have 
been  litigated  therein  SOS 

2.  while  the  court  can  not  at  a  subsequent  term  modify  a 

judgment  previously  rendered,  it  may,  in  executing  the 
judgment,  make  such  orders  as  subsequent  events  render 
necessary  for  the  proper  execution  of  the  judgment  ac- 
cording to  justice  and  right  87J 

3.  where  the  mode  of  sale  directed  in  a  judgment  was  intend- 

ed to  meet  present  conditions,  when  the  conditions 
changed  the  chancellor  may  control  the  execution  of  the 
decree  to  prevent  injustice  872 

4.  a  location  of  a  division  line  by  the  plaintiff's  attorney  with- 
'  out  their  knowledge  or  consent,  by  which  plalntifTs  would 

lose  300  acres  of  land,  is  a  case  for  vacating  a  judgmoit 
rendered  thereon 178 

5.  an  attorney  has  no  power  to  compromise  an  action  without 

express  authority  from  his  client  178 

6.  where  a  judgment  has  been  executed  by  a  sale  of  the  pro- 

perty decreed  to  be  sold  and  report  of  sale  filed,  but  before 
confirmation  one  of  the  defendant  title  holders  died,  it  was 
proper  to  revive  the  action  against  the.  infant  children  of 
the  deceased  defendant,  under  section  507  of  the  Civil 
Code,  instead  of  reviving  the  judgment  under  subsection 
3  of  section  407  of  the  Civil  Code 1214 

7.  where  none  of  the  steps  required  by  the  Civil  Code  6t 

Practice  to  vacate  a  judgment  rendered  by  a  court  rf 
competent  jurisdiction  are  taken  within  the  time  specified 
in  the  Code,  such  judgment  can  not  be  set  aside  by  a 
collateral  attacK  made  thereon  . . . . , 1277 
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JURliSDICTION— See  Appeals,  3,  17,  19,  23.  Page. 

1.  in    this  action  the  summons    upon  the  original    petition 

was  served  upon  one  of  the  defendants  in  Jefterson 
county,  he  heing  there  temporarily.  Subsequently  ap- 
pellant filed  what  it  termed  a  "reformed  and  amended  peti- 
tion in  equity"  and  process  upon  this  was  issued  and 
served  upon  all  of  the  defendants  at  their  homes  in  Morgan 
and  Magoffin  counties.  In  answering  the  original  petition, 
appellees  expressly  stated  that  they  were  not  answering 
the  reformed  and  amended  petition,  because  of  the  question 
of  jurisdiction,  and  moved  that  service  on  the  latter  plead- 
ing be  quashed,  which  motion  was  sustained  by  the  court 
and  the  action  dismissed  as  to  it 665 

2.  the  general  rule  is  that  if  an  amended  petition  presents  a 

new  and  distinct  cause  of  action,  there  should  be  service 
on  the  amendment,  and  the  action  of  the  court  in  sus- 
taining the  motion  to  quash  the  service  of  process  and 
dismiss  the  action  as  to  the  reformed  and  amended  plead- 
ing, was  proper,  as  the  lower  court  was  without  Judis- 
diction  upon  the  amendment 665 

3.  In  a  proceeding  by  the  auditor's  agent  against  nonresident 

defendants  to  recover  a  franchise  tax  on  stock  alleged  to 
be  owned  by  them  in  railroad  corporations  in  this  State, 
and  who  are  only  constructively  summoned  and  had  not 
entered  their  appearance  to  the  proceedings,  and  no  proof 
was  introduced  showing  that  these  corporations  had  failed 
to  pay  their  taxes,  under  section  12G  of  the  Civil  Code,  pro- 
viding that  "every  material  allegation  of  a  pleading  must, 
for  the  purpose  of  the  action,  be  taken  as  true  unless  spe- 
cifically traversed,  except  allegations  against  defendants 
constructively  summoned  who  have  not  appeared  in  the 
action,"  the  proceeding  wa€  properly  dismissed  in  the 
lower   court    716 

4.  under  Civil  Code,  section  419.  providing  that  "no  personal 

judgment  shall  be  rendered  against  a  defendant  construc- 
tively summoned,"  where  the  record  does  not  show  that 
any  lien  was  created  on  the  property  of  the  defendants  by 
attachments  or  otherwise,  the  lower  court  did  not  have  ju- 
risdiction to  render  a  judgment  against  the  defendants  or 
make  any  order  affecting  their  interest  in  any  way 716 

5.  where  B.  shot  H.  in  Bullitt  county  and  was  arrested  on  the 

same  day  in  said  county,  charged  with  malicious  shooting, 
and  held  on  bond,  and  H.  was  conveyed  to  Jefferson  county, 
and  died  there  the  next  day,  the  fact  that  the  authorities  of 
Bullitt  county  first  took  jurisdiction  of  the  offense  fixed 
its  jurisdiction  as  exclusive  in  the  prosecution  867 

6.  the  fact  that  the  accused  was  first  arrested  in  Jefferson 

county  on  the  charge  of  murder,  when  there  was  no  indict- 
ment pending  in  Bullitt  county  for  murder,  does  not  oust 
the  jurisdiction  of  Bullitt  county  previously  acquired  by  the 
arrest  of  accused  and  holding  him  to  bail,  as  it  was  compe- 
tent for  the  examining  court  in  Bullitt  to  have  changed  the 
charge  upon  which  he  was  arrested  so  as  to  fit  the  facts 
of  the  case  at  any  time  pending  the  inquiry,  and  the  pris- 
oner was  no  less  in  the  custody  of  the  court  because  he 
was  on  bail  gg7 

7.  a  circuit  judge  has  no  Jurisdiction  of  his  own  motion  to 

supervise,  control  or  remove  trustees  of  a  hospital  which 
he  appointed  under  the  provisions  of  a  will  for  its  manage- 
ment, unless  such  jurisdiction  is  invoked  by  some  one  hav- 
i&g  a  nglLt  to  institute  a  proceeding  for  that  purpose. U41 
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JUROR— See  Criminal  Law,  6,  9,  70.  Page. 

JURY  SERVICE— 

1.  where  a  jury,  upon  the  trial  of  an  action  for  damages,  was 

selected  from  the  panel  selected  for  a  previous  term,  upon 
a  motion  to  discharge  the  panel  and  draw  a  new  one  as 
required  to  do  by  the  statute,  it  was  error  in  the  lower 
court  to  overrule  the  motion ^ 1 

2.  the  trial  court  has  and  may  exercise  a  reasonable  discretion 

in  the  matter  of  ascertaining  the  fitness  of  persons  for 
Jury  service,  and  though  counsel  for  each  party  may  exam- 
ine those  who  are  to  constitute  the  jury,  they  must  do  so 
within  reasonable  limits,  by  pertinent  questions,  subject  to 
the  court's  reasonable  control 922 

KEEPING  LOOKOUT— See  Railroads,  25. 

KILLING  CHILI>— See  Railroads,  25. 

LANDS— 

1.  the  husband  occupying  land  as  tenant  for  one  having  the 
legal  title,  paying  rent  and  holding  same  as  tenant,  the  wife 
could  not  hold  It  adversely  to  her  husband's  landlord,  and 
his  holding  must  govern  the  possession  of  the  land  nnless 

collusion  has  been  shown  S 

2.  where  it  Is  sought  to  recover  possession  of  land  sold  by  a  sheriff 
under  a  Judgment  where  the  possesion  was  obtained  pur- 
suant to  section  1689,  Kentucky  Statutes,  where  it  is 
claimed  that  the  judgment  was  obtained  by  fraud,  the  rem- 
edy is  by  action  under  subsection  4  of  section  518.  Civil 
Code,  in  a  proceeding  to  vacate  or  modify  the  judgment, 
and  not  by  proceeding  in  ejectment 12 

3.  where  proceedings  are  had  under  section  1689,  Kentucky 

Statutes,  for  the  possession  of  land  as  between  the  parties 
thereto,  it  is  conclusive  as  to  the  right  of  possession  so 
long  as  that  judgment  remains  in  force 12 

4.  where  one  sold  a  tract  of  land  representing  that  he  was  of 

age  and  his  mother  saying  to  the  buyer  that  he  was  of  age, 
and  being  a  married  man  with  two  children  and  a  fall 
beard,  the  action  of  the  chancellor  in  dismissing  his  peti- 
tion seeking  to  set  aside  the  deed,  will  not  be  disturbed. .    4S 

5.  where  one  sold  land  to  another,  his  rental  of  it  from  the 

vendee  two  years  after  he  became  of  full  age,  was  a  ratifi- 
cation of  the  sale  and  recognition  of  title 48 

6.  where  land  belonging  to  H.  F.  was  sold  under  a  judgment 

against  him  in  favor  of  the  State  and  bought  by  the  State, 
and  subsequently  redeemed  by  him,  and,  with  his  consent 
conveyed  by  the  State  to  his  son,  R.  F.  F.,  no  use  or  trust 
therein  results  to  H.  F.  under  Kentucky  Statutes,  secticm 
2352    \ 240 

7.  H.  F.  having  continued  to  occupy  the  land  by  consent  of  his 

son  and  recognized  his  son's  title  thereto,  did  not  acquire 
adverse  possession  thereof 240 

8.  the  father  was  estopped  to  claim  the  land  by  consenting  to 

a  sale  of  the  mineral  rights  thereof  by  his  son 240 

9.  the  widow  of  H.  F.  never  having  parted  with  her  dower  right 

in  the  land,  was  entitled  to  dower  therein,  but  not  to  home- 
stead, as  homestead  can  not  be  claimed  against  the  State..  240 

10.  an  agreement  to  sell  certain  lands  at  an  agreed  price  is  not 

an  option  but  an  agency 243 

11.  where  F.  had  knowledge  of  V.  W.'s  option  on  land,  he  was 

not  an  innocent  purchaser 243 

12.  the  fact  that  the  vendors  lived  on  the  lands  with  their  fami- 

lies as  homestead  will  not  excuse  them  from  carrsrlng  out 
their  contracts  243 
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13.  F.  having  made  payments  on  his  purchase  from  the  grantors 

is  entitled  in  equity  to  be  reimbursed  out  of  the  sum  due 
his  grantors 243 

14.  in  an  action  to  quiet  title  to  land  where  issue  was  joined  and 

an  order  of  survey  taken,  which  could  not  be  made  by  rea- 
son of  sickness  of  the  surveyor,  it  was  error  to  try  the 
case  without  the  making  of  the  survey 200 

15.  in  a  proceeding  to  condemn  land  for  use  of  a  railroad  com- 

pany, the  owner  can  not  prevent  the  company  from  taking 
possession  of  the  land  after  the  damages  have  been 
awarded  and  tendered,  by  executing  a  supersedeas  bond . .  360 

16.  Where  the  chain  of  title  to  land  is  not  perfect  the  plaintifEs 

can  only  recover  by  showing  a  prescriptive  right 462 

17.  possession  of  a  certain  boundary  of  land  within  a  10,000-acre 

survey  by  one  acting  as  agent  of  the  owner  of  the  survey, 
does  not  constitute  a  possession  of  the  part  outside  of  the 
designated  boundary 462 

18.  one  who  owns  and  lives  on  a  tract  of  land  can  not  be  said 

to  be  in  the  actual  possession  of  another  tract,  claimed  by 
another,  by  acting  as  agent  for  the  latter  in  keeping  oft 
trespassers    462 

19.  the  children  of  a  deceased  sister  can  not  recover  an  interest 

in  the  land  of  her  brother  on  the  ground  of  his  death  where 
there  is  no  proof  of  his  death  or  that  he  was  unmarried  and 
left  no  issue  532 

20.  where  it  was  not  shown  that  appellees  ever  held  the  land  as 

tenant  of  appellant,  and  appellees  proved  that  their  father 
claimed  and  occupied  it  up  to  the  time  of  his  death,  more 
than  thirty-two  years,  and  devised  it  to  his  wife  and  chil- 
dren, it  is  reasonable  to  presume  that  appellant  knew  of 
this  adverse  holding,  and  the  judgment  will  be  affirmed . .  599 

21.  verbal  exchange  of  lands  between  brothers,  conveyance  by 

one  of  the  brothers  to  his  son,  the  son  can  not  maintain  ac- 
tion for  ejectment , 663 

22.  an  action  in  ejectment  may  be  maintained  by  an  owner  of 

land  against  any  number  of  persons  holding  separate  par- 
cels of  land  within  the  same  survey  in  the  same  action 718 

23.  filing  an  answer  to  an  action  without  objection  to  a  mis- 

Joinder  of  parties  is  a  waiver  of  the  right  to  require  an 
election  718 

24.  rights  acquired  by  a  verbal  exchange  of  land 726 

25.  every  entry,  survey  or  patent  to  land  In  this  State  is  void  so 

far  as  it  embraces  land  previously  entered,  surveyed  or 
patented    773 

26.  one  claiming  land  under  a  void  patent  is  not  in  the  construc- 

tive possession  of  the  land,  and  not  having  actual  posses- 
sion he  is  without  title  or  possession 773 

27.  in  the  absence  of  any  motive  or  purpose  being  shown  In  the 

sheriff,  and  it  appearing  that  the  appraisers  were  sworn, 
the  return  of  the  sheriff  and  report  of  the  appraisers  can 
not  be  impeached  in  an  action  to  set  aside  a  sale  made  by 
such  sheriff  after  the  lapse  of  nine  years  from  the  sale 775 

28.  where  the  return  of  the  sheriff  shows  that  he  levied  the  exe- 

cution, the  presumption  is  he  made  it  as  required  by  law. .  775 

29.  where  the  return  of  the  sheriff  shows  that  he  levied  on  four 

tracts  of  land,  and  advertised  the  time,  place  and  terms  of 
sale  at  the  court  house  door  and  three  other  nubile  places 
in  the  vicinity  of  the  land,  the  fact  that  a  small  piece  of 
land  lay  between  some  of  the  tracts  sold  is  not  sufficient  to 
show  that  the  notices  were  not  placed  at  public  places  in 
the  vicinity  of  the  land.    Evidence  of  witnesses  that  they 

(U4  Aot  see  the  notices  is  of  no  value  «.•,,,, «•••••,  77S 
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30.  a  man  under  twenty-one  years  of  age  may  act  as  appraiser. .  775 

31.  facts  showing  that  heirs  to  land  who  are  tenants  in  common 

thereof  can  not  hold  the  land  adversely  to  their  Joint  ten- 
ants     777 

32.  hy  the  provisions  of  section  4846  Kentucky  Statutes,  the  pur- 

chaser of  land  is  not  bound  to  look  to  the  application  of 
the  purchase  money,  unless  he  is  required  to  do  so  by  the 
deed  of  conveyance  829 

33.  where  a  father  conveyed  a  tract  of  land  to  his  son,  who  after- 

wards returned  the  deed  for  another  tract  which  he  sold 
and  afterwards  got  possession  of,  and  had  the  first  deed  pnt 
to  record,  the  evidence  showing  that  the  father  had  lived 
on  and  claimed  said  tract  since  1887,  in  which  claim  the 
son  acquiesced,  there  is  nothing  to  support  the  son's  claim.  884 

34.  in  an  action  for  trespass  "quare  clausum  fregit"  the  petition 

should  describe  the  land  so  that  it  may  be  identified  and 
allege  title  in  the  plaintiff,  and  also  designate  the  particu- 
lar injury  or  wrong  sued  for,  so  that  defendant  can  not 
avoid  pleading  to  that  identical  cause  of  action,  bat  it  is 
not  necessary  that  plaintlfT's  claim  of  title  should  be  re- 
cited.   This  is  a  matter  of  proof,  if  denied 989 

35.  in  a  controversy  as  to  the  ownership  of  a  tract  of  twenty- 

three  acres  of  uninclosed  land,  to  which  neither  party  has 
a  possessary  title,  but  from  which  both  have  been  cutting 
timber  and  fire  wood,  and  to  which  both  claim  title  by  pat- 
ents from  the  State,  the  one  to  whom  the  first  patent  was 

granted  is  the  lawful  owner 989 

3G.  a  tenant  in  possession  may  sue  for  an  injury  to  real  estate 

which  affects  its  present  enjoyment 1063 

37.  location  of  certain  boundary  lines  sustained  under  the  evi- 

dence   1078 

38.  where  a  writing  is  executed  for  the  sale  of  "the  Vaught 

farm,  containing  twenty  acres,"  the  fact  that  it  does  not 
show  in  what  county  the  land  lies  is  immaterial,  if  it  can 
be  shown  by  parol  proof  that  a  farm  known  as  the  Vaught 
farm,  containing  about  twenty  acres,  lies  in  the  county 1099 

39.  in  an  action  upon  a  contract  for  rent  if  the  plaintiff  fails  to 

show  that  the  defendant  holds  as  tenant  he  may  recover 
in  assumpsit  for  use  and  occupation,  but  in  order  to  re- 
cover for  use  and  occupation  the  plaintiff  must  make  out 
his  title  just  as  he  would  in  ejectment 1251 

40.  M.  purchased  the  land  of  B.  at  execution  sale  for  less  than 

two-thirds  of  its  appraised  value.  B.  procured  H.  to  re- 
deem it  by  giving  H.  a  mortgage  thereon  for  the  money, 
and  H.  within  a  year  paid  the  redemption  money  and  in- 
terest to  M.,  and  took  his  receipt  therefor.  After  the  year 
was  out  H.  demanded  a  deed  of  B.  for  the  land,  which  B. 
refused  to  give,  thereupon  H.  returned  the  receipt  to  M. 
and  received  back  the  redemption  money,  and  then  M.  sold 
the  land  to  P.  In  an  action  by  B.  against  M.  and  P.  for  the 
land  and  for  all  equitable  relief,  Held — That  P.,  who  was 
a  bona  fide  purchaser  of  the  land  without  notice,  was  en- 
titled to  hold  it,  but  B.  was  entitled  to  recover  from  M.  the 
value  of  the  land  less  the  redemption  money  and  interest.  12G5 

41.  where  a  party  is  in  possession  of  a  piece  of  land  occupying 

and  claiming  it  adversely,  the  fact  that  another  party  laid 
a  land  warrant  on  a  tract  including  the  strip  so  occupied. 
and  obtained  a  patent  and  took  possession  of  the  land 
named  in  the  patent  outside  of  the  said  strip,  he  does  not 
thereby  oust  the  possession  of  the  party  occupying  and 
claiming  such  strip  unless  he  also  takes  poesession  of  the 
lap    U5I 


LBADINQ  QUESTIONS— See  Criminal  Law.  14,  79;  Rape,  2.      P  age. 
LEASES— 

1.  an  agreement  in  writing  by  which  C.  agreed  with  A.  to  allow 

A.  to  build  a  tramway  through  the  field  of  C,  and  use  it 
for  three  years,  is  a  lease,  and  authorized  the  use  of  the 
field  for  three  years  687 

2.  A.  having  remained  in  possession  for  ninety  days  after  his 

lease  expired,  is  entitled  to  remain  a  year  longer  by  paying 

the  agreed  rental  for  the  year 587 

LICENSE — ^See  Bills  and  Notes,  4;  Taxation,  5. 

LICENSEE — See  Railroads,  41. 

LIBEL— 

held  established,  but  verdict  excessive 375 

LIENS — See  Attachments;   Decedents,  7»  8;   Homestead,  1,  2,  4; 
Street  Improvements,  9;  Subrogation,  1,  2;  Manufacturing  Estab- 
lishments, 1;  Ditching,  1. 
LIFE  TENANT— See  Taxation,  29. 
LIMITATION— See  Contracts,  10— 

1.  in  an  action  to  settle  the  estate  of  Miss  Lacey  Bamett,  who 

died  in  1901,  at  the  age  of  18,  leaving  a  considerable  estate, 
a  claim  filed  by  Mrs.  Adams  for  keeping  her  and  to  whom 
she  was  given  by  her  mother,  when  only  three  years  old, 
was  properly  rejected;  being  clearly  barred  by  limitation 
and  no  sufficient  reason  was  shown  for  the  delay  in  assert- 
ing it,  and  it  being  manifest  that  she  kept  the  child  with- 
out any  expectation  of  compensation 622 

2.  an  endorsement  on  a  note  '*this  note  is  stayed  for  twelve 

months  by  agreement,"  in  the  absence  of  proof  to  the  con- 
trary, becomes  a  part  of  the  note  and  is  presumed  to  have 
been  placed  there  by  consent  of  the  holder  as  well  as  the 
makers,  and  such  extension  suspended  the  statute  of  limi- 
tation as  to  the  surety  for  the  one  year 814 

3.  in  an  action  by  the  surety  to  subject  property  mortgaged  to 

Indemnify  him  from  loss  which  he  has  paid  as  surety, 
which  mortgage  recites  that  it  was  given  by  the  appellee 
and  his  wife  for  the  purpose  of  securing  the  payment  of 
said  sum  of  $148.50,  the  fact  that  the  surety  paid  the  debt 
after  he  was  released  by  limitation  from  its  payment,  will  • 
prevent  him  from  enforcing  his  lien  on  the  mortgaged  prop- 
erty for  said  payment  814 

4.  parties  can  not  by  contract  substitute  a  period  of  limitation 

in  place  of  that  fixed  by  the  statutes  of  the  State,  for  five 
reasons  stated   1205 

5.  under  Kentucky    Statutes,  section    2525,  allowing  married 

women  the  same  length  of  time  in  which  to  bring  an  action 
for  fraud  or  mistake,  after  the  removal  of  her  disability,  as 
is  allowed  to  persons  having  no  such  impediment,  one  who 
has  continuously  been  a  married  woman  for  more  than  ten 
years  after  her  cause  of  action  accrued  is  not  barred  firom 
bringing  such  action  by  the  ten-year  statute  of  limitation 

provided  by  section  2519,  Kentucky  Statutes  1203 

LOCAL  OPTION— 

1.  where,  by  a  vote  of  the  people  of  the  entire  county,  the  lo- 

cal option  law  has  been  adopted  in  the  entire  county,  a  pre- 
cinct of  a  city  of  the  fourth  class  may,  after  three  years 
from  the  adoption  of  said  law,  by  an  election  held  there- 
under, take  a  vote  whether  said  law  shall  become  inoper- 
ative therein    170* 

2.  if  a  majority  of  such  precinct  vote  in  favor  of  making  the 

law  inoperative  in  such  precinct,  the  board  of  council  of 
0uch  city  may  be  compelled  to  grant  a  license  therein  , ,  • .  170 


42  iNDfil. 

LOCAL  OPTION— Continued.                                                             Pa««. 
3.  to  the  extent  that  section  3490,  Kentucky  Statutes,  apparently 
authorizes  the  board  of  council  to  grant  or  refuse  a  license 
contrary  to  the  vote  of  the  people,  it  is  invalid 170 

4.  the  county  judge  and  two  justices  nearest  the  court  house 

constitute  the  contesting  board  in  a  local  option  election 
contest    332 

5.  scheme  to  evade  local  option  law 597 

6.  one  buying  whisky  to  accommodate  another  and  having  no 

interest,  does  not  violate  the  law 1038 

7.  judgments  in  misdemeanor  cases  can  be  reversed  only  for 

errors  of  law  apparent  on  the  record 1038 

LOST  RECORDS— 

1.  a  circuit  court  has  no  jurisdiction  upon  motion  of  a  party  to 

a  record  to  set  aside  an  order  of  submission  of  a  case,  to 
allow  proof  showing  that  processes  were  executed  on  the 
same  parties  in  a  former  suit  442 

2.  if  such  missing  papers  were  ever  a  part  of  the  record,  their 

omission  should  be  shown  and  supplied  by  a  proceeding  in 

the  circuit  court  442 

LUNATICS— 

1.  where  a  commissioner's  report  upon  a  claim  for  the  services 

of  a  lunatic  was  sustained  by  the  chancellor,  it  will  not  be 
disturbed  where  the  evidence  is  conflictin 324 

2.  although  an  inquest  held  without  notice  is  void,  yet  where 

one  is  sent  to  the  asylum,  and  is  in  fact  insane,  the  asylum 
is  entitled  to  compensation  for  keeping  him 304 

3.  but  in  such  case  where  the  services  of  the  inmate  were  worth 

as  much  as  his  keep,  there  can  be  no  recovery  by  the 
asylum    304 

MAUCB  AFORETHOUGHT— See  Criminal  Law,  59. 

MALICIOUS  PROSECUTION— 

1.  where  a  defendant  in  an  action  for  malicious  prosecution 

laid  all  the  facts  before  a  competent  attorney  and  acted 
on  his  advice,  it  is  a  complete  defense  to  the  action 98 

2.  can  not  be  joined  with  action  for  slander 99 

3.  appellant  set  out  in  his  petition  that  appellee,  by  its  agents 

and  servants,  maliciously  caused  his  wrongful  indictment 
and  prosecution  under  charges  of  derailing  a  railway  train 
and  of  murder,  and  caused  his  imprisonment  without  rea- 
sonable or  probable  cause.  It  was  error  for  the  lower 
court  to  require  appellant  to  elect  which  cause  of  action  he 
would  prosecute,  or  upon  his  failing  to  do  so  to  dismiss  his 
petition,  because  there  was  but  one  cause  of  action  stated, 
that  of  majicious  prosecution 690 

MANUFACTURING  ESTABLISHMENTS— 

a  saw  mill  is  a  manufacturing  establishment  in  the  meaning  of 
sections  2487,  2488,  Kentucky  Statutes,  which  provide  that 
employes  of  such  companies  shall  have  a  prior  lien  on  all 
property  owned  by  them  for  six  months'  wages 70 

MARRIAGE— 

1.  children  bom  in  a  State  where  common  law  marriage  Is 

recognized  as  legitimate,  must  be  regarded  as  legitimate 
offspring  in  this  State  306 

2.  in  the  absence  of  proof  to  the  contrary,  this  court  will  pre- 

sume that  the  common  law  is  in  force  in  Ohio 305 

MARRIED  WOMEN— See  Husband  and  Wife;  Uens,  5. 
MASTER  AND  SERVANT— See  Instructions,  13— 

1.  a  defective  leaky  box  in  a  laundry  allowing  water  to  run  on 
the  floor  making  it  slippery  and  dangerous  to  walk  on, 
which  the  master  promised  to  repair,  renders  the  master 
liable  to  a  servant  injured  thereby  .  •  • • • . , , .  W 
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MASTER  AND  SERVANT— Continued.  Page. 

2.  the  servant  does  not  assume  the  risk  of  any  injury  caused  to 

him  within  such  a  time,  after  a  promise  to  repair,  as  would 
be  reasonable  for  its  performance 208 

3.  it  was  improper  to  peremptorily  instruct  the  Jury  to  find  for 

defendant,  where  an  inexperienced  servant  was  put  to  work 
on  a  Joining  machine  in  the  use  of  which  he  had  a  finger 
cut  off,  where  he  testified  that  he  did  not  know  the  machine 
was  improperly  adjusted,  or  whether  it  could  be  out  of  ad- 
justment, and  the  foreman  knew  of  his  ignorance  but  did 
no  inform  him  498 

4.  the  fact  that  the  plaintifT  only  alleged  t^^at  the  machine  was 

defective  when  the  proof  showed  it  was  a  new  one  and  no- 
wise defective,  did  not  authorize  the  taking  of  the  case 
from  the  Jury  where  the  answer  and  proof  showed  it  was 
not  properly  adjusted   498 

5.  in  an  action  by  a  servant  for  loss  of  hand  by  the  use  of  ma- 

chinery, where  he  was  inexperienced  and  put  to  work  in 
a  dangerous  place  with  insufficient  light,  it  was  error  for 
the  court  to  give  the  Jury  a  peremptory  instruction  to 
find  for  the  defendant 628 

6.  evidential  facts  authorizing  a  servant  to  recover  damages 

from  the  master  for  injuries  received 721 

7.  statement  of  a  Juror  after  trial 721 

8.  failure  of  defendant  to  introduce  a  physician  who  attended 

the  servant 721 

9.  facts  showing  that  a  peremptory  instruction  should  not  have 

been  given  for  defendant  in  an  action  for  causing  the  death 

of  plaintiff's  intestate  in  working  in  a  mine 746 

10«  the  rule  has  been  well  established  by  this  court  that  if  a 
party  introduces  any  evidence  supporting  his  claim  it  is 
a  reversible  error  to  take  the  case  from  the  Jury 746 

11.  in  an  action  for  damages  against  the  owner  of  a  mine  for 

causing  death,  it  was  error  in  the  trial  court  to  refuse  to 
permit  the  plaintiff  to  prove  the  description  of  the  mine, 
and  how  it  could  be  ascertained  whether  or  not  it  was  safe.  746 

12.  a  master  is  not  liable  for  words  either  mischievously  or  ma- 

liciously spoken  by  his  servant,  not  in  the  discharge  of  his 
duty  to  his  master 865 

13.  a  master  may  be  held  in  this  State  for  the  malicious  or  mis- 

chievous acts  of  his  servant  in  the  line  of  his  duty  and  in 
the  scope  of  his  authority 865 

14.  where  appellee  was  employed  as  a  helper  in  handling  molten 

metal,  it  is  the  duty  of  the  master  to  use  reasonable  care 
to  see  that  the  vessels  in  which  the  hot  liquid  is  carried  are 
in  a  reasonably  safe  condition  for  such  use 919 

15.  where  a  servant  employed  as  a  helper  to  carry  molten  metal 

in  a  foundry  was  burned  by  the  escape  of  such  molten 
metal  from  the  vessel  by  reason  of  a  defect  in  the  vessel 
in  which  it  was  carried,  without  negligence  on  the  part 
of  the  servant  who  did  not  know  of  Such  defect,  but  which 
was  known  to  the  master  or  to  the  foreman  or  could  by 
ordinary  care  have  been  known  by  them,  the  master  is  lia- 
ble for  such  injury   919 

MILITIA— 

1.  under  section  2672,  Kentucky  Statutes,  the  governor  of  the 
State  is  the  only  person  to  determine  whether  the  State 
militia  should  or  should  not  be  called  into  active  service, 
and  his  determination  is  conclusive,  and  the  courts  can 
not  inquire  whether  there  was  sufficient  grounds  to  Justify 
his  action   37 j 


MILITIA— Continued.  Page. 

2.  when  the  militia  is  called  into  active  service  by  the  governor 

they  are  not  only  entitled  to  be  paid,  under  Kentucky 
Statutes,  section  2705,  but  also  to  be  fed,  under  Kentucky 
Statutes,  section  2707,  and  the  requisition  of  the  adjutant 
general  for  supplies,  approved  by  the  governor,  over  his 
own  signature,  is  a  proper  charge  against  the  State 878 

3.  the  militia  having  been  called  into  active  service  by  T^who 

was  then  the  legal  governor,  and  having  continued  in  such 
service  after  the  legal  determination  of  the  contest  for 
governor  without  notice  to  disband  from  either  of  the 
officers  controlling  them.  Collier  or  Castleman,  they  could 
not  properly  disband  without  being  subject  to  the  charge 
of  desertion,  therefore  the  claim  for  their  services  and 
supplies  was  a  just  claim  against  the  State  up  to  the  time 
of  the  public  action  by  the  legislature  on  February  19, 
1900,  and  the  payment  of  said  claim  by  the  auditor  was 
a  proper  pa3nnent,  although  not  approved  by  the  legal 
governor  878 

4.  the  vouchers  upon  which  the  auditor  paid  the  money  being 

signed  by  T.,  as  governor,  and  Collier,  as  adjutant  general, 
the  disbursing  agent,  if  he  was  mistaken  as  to  the  right 
to  the  offices  which  they  were  exercising,  is  not  re- 
sponsible to  the  State  if  the  justice  of  the  claims  which 
he  paid,  as  debts  against  the  State,  is  established 878 

MINORS  VOTING— See  Primary  Elections,  11. 

MISCONDUCT  OF  COUNSELr— See  Criminal  Law,   49,  85. 

MISTAKEN  NAME — See  Street  Improvements,  9;  Taxation,  21«  22. 

MORTGAGES — See  Husband  and  Wife,  1. 

1.  in  a  mortage  purporting  to  convey  the  entire  tract  of  land 

and  all  interest  therein,  the  words  "homestead  and  dower 
being  relinquished  by  E.  J.  Mealer,"  mean  only  that  she  re- 
linquished homestead  and  dower,  in  addition  to  acknowl- 
edging the  instrument  as  her  act  and  deed 79 

2.  an  action  to  recover  usury  must  be  commenced  in  one  year 

after  it  is  paid  79 

3.  in  an  action  upon  a  note  against  a  personal  representative. 

the  fact  that  the  technical  defense  that  the  debt  had  not 
been  demanded,  properly  verified,  in  one  year  after  the 
qualification  of  the  personal  representative,  is  no  evidence 
of  fraud,  as  demand  may  be  waived 79 

4.  in  an  action  to  enforce  a  mortgage  lien  on  property,  to  which 

defendant  pleads  fraud  in  the  sale  of  a  machine  and  asks 
a  cancellation  or  rescission  of  the  contract,  the  defendant's 
motion  to  transfer  the  case  to  the  ordixiary  docket  was 
properly  overruled 235 

5.  where  the  proof  is  conflicting  and  unsatisfactory  in  an  action 

for  breach  of  warranty  in  the  sale  of  a  threshing  machine, 
the  finding  of  the  chancellor  will  not  be  disturbed 235 

6.  the  Civil  Code  prodding  that  errors  must  be  disregarded 

which  do  not  affect  the  substantial  rights  of  the  parties 
this  court  will  not  reverse  where  it  is  probable  that  the 
result  would  have  been  the  same  on  either  docket  . . ". 235 

7.  one  who  bids  in  land  at  a  public  sale  and  transfers  her  bid 

to  another  under  an  agreement  that  he  shall  pay  the  price 
bid  and  certain  taxes  and  water  rent,  and  to  reoonvey  to 
her  the  land  at  a  named  price,  the  transferee  thereby  ac- 
quires a  mortgage  on  the  property  for  the  sum  he  has 
paid    2W 


INBBX.  45 

MORTGAGES— Continued.  Page . 

8.  statement  in  a  mortgage  as  "my  entire  undivided  one-tenth 

interest  in  about  265  acres  of  land,  also  my  entire  undivided 
one>tenth  interest  in  the  personalty  of  E.  J.  Rawlings,  de- 
ceased, of  Harrison  county,  Ky./'  was  a  sufficient  descrip- 
tion of  mortgagor's  property 659 

9.  mortgage  held  good  on  homestead  given  by  husband  and 

wife  by  using  pronouns  "I"  and  "my" 1039 

10.  where  at  the  time  appellants  became  surety  upon  the  notes 
sought  to  be  recovered  upon  in  this  action  appellee  had 
acquired  the  mortgage  lien  held  by  others  and  owned  the 
debt  it  was  given  to  secure,  there  can  be  no  foundation, 
either  in  law  or  equity,  to  base  their  claim  of  substitution 
to  the  mortgage  lien ;  and  as  they  had*  no  lien  on  the  prop- 
erty 'mortgaged,  they  can  have  no  claim  against  appellee 
because  it  appropriated  to  the  payment  of  its  debt  the  pro- 
ceeds it  brought  under  the  sale  1201 

MUNICIPAL  CORPORATIONS— See  Coasting,  1— 

1.  a  city  is  liable  for  damages  to  one  falling  over  a  rock  left 

in  one  of  its  streets  by  a  contractor 582 

2.  a  city  is  liable  for  damages  to  one  falling  in  a  hole  in  a 

sidewalk  that  had  existed  for  several  months  and  which 
was  not  known  to  the  person  injured 609 

3.  while  the  plan  of  improving  a  street  is  addressed  to  the 

council,  it  must  be  done  upon  a  plan  not  dangerous  to  life 
and  limb,  and  this  question  must  be  left  to  the  jury  where 
Injury  has  been  received  660 

4.  under  Constitution,  section  242,  where  a  municipal  corpora- 

tion, in  grading  a  street,  injures  private  property  in  any 
way,  compensation  can  be  recovered  therefor,  although 
there  may  be  no  actual  invasion  of  the  claimant's  prop- 
erty lines  601 

5.  appellee  was  injured  by  falling  into  a  ditch  on  Third  setreet, 

and  awarded  damages.  The  uncontradicted  evidence  shows 
that  the  city  had  not  accepted  or  improved  Third  street. 
The  court  in  its  instructions  to  the  jury  assumed  that 
Third  street  had  been  dedicated  to  and  accepted  by  the  city 
and  that  it  was  its  duty  to  keep  it  in  a  reasonably  safe 
condition  for  travel  by  the  public.    This  was  error 602 

6.  under  Constitution,  section  180,  and  Kentucky  Statutes,  sec- 

tions 2980  and  2981,  no  tax  shall  be  levied  by  a  municipality  ^ 
without  designating  the  purpose  for  which  it  is  to  be  ap- 
plied, and  in  the  ordinance  fixing  the  tax  rate  for  any  year 
the  general  council  shall  subdiv/de  its  levy  among  other 
things  "for  street  sprinkling"  and  a  levy  for  "general  pur- 
poses," and  an  attempted  deflection  of  the  "general  pur- 
pose" levy  to  street  sprinkling  was  illegal  and  properly  en- 
joined      606 

7.  under  Kentucky  Statutes,  sections  3210,  3210a  and  3210b,  the 

city  is  clothed  with  the  power  to  establish  and  maintain 
a  free  public  library,  and  its  board  of  trustees  have  the 
right  to  select  their  own  treasurer,  and  such  treasurer  and 
not  the  city  treasurer  is  entitled  to  the  funds  of  such  pub- 
lic   library 611 

8.  in  an  action  against  a  city  for  damages  from  a  fall  by  rea- 

son of  a  defective  sidewalk,  evidence  of  a  prior  accident  at 
same  place  was  competent  to  show  notice 1154 

NECESSARIES— See  Contract,  21. 

NEGLIGENCE— See  Railroads,  13,  14,  15,  16.  42. 

no  one  is  liable,  civilly  or  criminally,  for  an  unintentional  con- 
sequental  injury  which  resulted  from  a  lawful  act  where 
oeither  negligence  nor  folly  can  be  imputed  to  him.    In 
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NBOLIGENCE>— Continued.  Page, 
other  words  the  foundation  of  defendant's  liability  in  all 
such  cases  is  negligence,  or  the  failure  on  his  part  to  ex- 
ercise that  degree  of  care  to  avoid  making  a  mistake 
which  an  ordinarily  prudent  man  would  exercise  under  the 
same   or   similar  circumstances 1046 

NEW  TRIAL— 

1.  under  Civil  Code,  section  341,  prohibiting  the  granting  of 

more  than  two  new  trials  on  the  ground  that  the  verdict 
is  not  sustained  by  the  evidence,  this  being  the  third  trial 
and  verdict  for  appellee,  we  feel  constrained  to  affirm  the 
Judgment  and  it  is  so  ordered  675 

2.  newly  discovered  ^evidence  that  is  merely  cumulative  and 

which  could  have  been  secured  by  reasonable  diligence,  is 
not  sufficient  to  authorize  a  new  trial 780 

3.  admonition  by  court  to  Jury  not  objectionable 780 

4.  statement  by  court  to  Jury  as  to  affidavit  filed  for  continu- 

ance, while  objectionable,  not  sufficient  to  reverse 781 

5.  to  sustain  a  motion  for  new  trial  on  the  ground  of  newly 

discovered  evidence,  the  evidence  should  be  such  as  would 
have  a  decisive  and  preponderating  effect  on  the  trial  of 
the  case  845 

6.  the  fact  that  appellee  was  adjudged  a  bankrupt  before  the 

rendition  of  appellant's  Judgment  was  not  a  fraud  that  en- 
titled appellant  to  a  new  trial  959 

7.  defendant  is  entitled  to  a  new  trial  where  Judgment  is  pro- 

nounced on  him  at  a  special  term  before  the  expiration  of 
two  jdays  after  the  trial  1112 

NON  OBSTANTE  VEREDICTO— See  Sale  of  Personalty,  2. 

NUISANCE— 

the  failure  of  an  independent  contractor  in  building  a  brick 
house  on  a  public  street  in  a  city  to  erect  barricades  to  pre- 
vent injury  to  persons  passing  along  the  sidewalk,  by  rea- 
son of  which  a  child  passing  on  the  sidewalk  was  killed  by 
a  brick  falling  from  the  scaffold  used  in  building  the  house, 
was  a  nuisance,  for  which  the  original  contractor  was 
liable    752 

OFFICE  AND  OFFICER— 

1.  vacancy  in  the  office  of  circuit  Judge  caused  by  the  death 

of  the  incumbent  on  January  1,  1904,  his  successor  should 
be  elected  at  the  regular  November  election,  1904 55 

2.  the  marshal  of  a  sixth  class  town  may  make  an  arrest  any- 

where in  the  county  without  a  warrant,  where  a  public  of- 
fense is  committed  Id  his  presence 165 

3.  where  a  town  marshal  was  cut  with  a  knife  in  making  an 

arrest  in  the  county  outside  of  the  town,  he  had  the  right 
to  repel  the  assault,  using  such  force  as  was  necessary  to 
do  so,  and  to  compel  the  defendant  to  submit  to  arrest 165 

4.  where  the  county  Judge  holds  special  terms  of  court  in  his 

own  office,  or  in  the  clerk's  oflftce,  of  which  he  fails  to 
give  the  Jailer  notice,  the  Jailer  is  not  entitled  to  a  fee 
for  such  special  terms,  though  he  was  daily  in  attendance 
upon  the  courthouse   211 

5.  the  canvassing  board  has  no  authority  to  determine  which 

of  the  candidates  are  elected  in  the  case  of  a  municipal 
officer;  their  duty  is  fully  performed  by  certifying  tiie 
vote  to  the  council  343 

6.  the  board  of  council  whose  term  expired  December  7,  1903, 

had  no  authority  to  determine  who  had  been  elected  a 
member  of  the  board  for  the  succeeding  term  which  began 
December  7,  1903 344 

7.  in  a  proceeding  to  test  the  title  of  an  alleged  usurper,  the 

burden  is  on  the  respondent  to  shpw  tifl^ , . . .  * 344 
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OPPICB  AND  OPPICER—Continued.  Page. 

8.  in  an  action  against  a  magistrate  on  his  official  bond  to  re- 

cover taxes  paid  by  plaintiffs  which  were  illegally  assessed, 
Held — ^The  magistrates  of  a  county,  when  acting  as  a  fis- 
cal court,  do  not  act  as  conservators  of  the  peace  or  in  a 
Judicial  function  but  in  a  quasi  legislative  character,  for 
error  or  mistake,  in  the  performance  of  which  neither  they 
nor  the  sureties  on  their  bonds  are  liable  in  an  action  for 
damages   604 

9,  where  one  is  awarded  the  certificate  of  election  by  the  can- 

vassing board,  he  is  entitled  to  the  emoluments  of  the  office 
until  the  issual  of  the  mandate  in  the  Court  of  Appeals  in 
favor  of  the  contestant  614 

10.  section  4225,  Kentucky  Statutes,  and  section  301,  Criminal 

Code,  authorize  the  circuit  clerk  to  issue  a  capias  pro  fine 
on  a  Judgment  rendered  imposing  a  fine  upon  an  offender, 
and  in  this  action  the  court  below  properly  sustained  a  de- 
murrer to  the  petition  of  appellant  seeking  to  recover  dam- 
ages against  appellees  for  false  imprisonment,  they  being 
the  officers  whose  duty  it  was  to  put  into  effect  the  Judg- 
ment imposed  in  the  prosecution  against  him 892 

11.  where  the  clerk  of  a  county  court  certified  that  a  deed  was 

acknowledged  before  his  deputy  ''as  appears  from  the  en- 
dorsement made  on  the  back  of  the  deed  by  such  deputy," 
when  in  fact  the  endorsement  was  a  forgery  the  clerk  is  lia- 
ble on  his  official  bond  to  one  who  was  thereby  induced  to 
accept  said  deed  and  pay  the  price  of  the  lot  named  therein 
to  the  pretended  owner;  and  the  fact  that  the  clerH  at  the 
time  believed  the  endorsement  to  be  genuine  will  not  ex- 
cuse him 943 

12.  by  section  3497  of  the  Kentucky  Statutes  arrests  may  be 

made  for  drunkenness  or  disorderly  conduct  at  any  time 
without  warrant,  and  where  one  in  making  an  arrest  acted 
in  the  line  of  his  duty  and  in  good  faith  and  upon  reasona- 
ble grounds,  he  is  not  liable  on  his  bond 960 

13.  where  one  was  ari^sted  on  a  Sunday  and  placed  in  Jail,  the 

Jailer  was  warranted  in  receiving  the  prisoner  without  a 
mittimus,  as  the  statute  authorizes  persons  arrested  to  be 
placed  in  the  qpunty  Jail  until  taken  before  the  police 

court    ' 960 

14.  under  Kentucky  Statutes,  sections  396  and  1740,  no  allowance 
in  any  case  should  be  made  to  the  commissioner  or  receiver 
until  he  has  filed  in  court  a  written  statement  under 
oath  of  the  number  of  days  he  had  acted,  and  he  is  only  en- 
titled to  receive  $3  per  day  for  each  day  actually  engaged 
in  the  consideration  of  the  case,  in  the  absence  of  an 
agreement  by  the  parties  that  a  larger  sum  should  be  al- 
lowed     1016 

16.  where  the  records  of  the  court  show  a  reference  to  the  com- 
missioner for  report,  and  he  accompanies  the  report  made 
thereunder  by  a  written  statement  under  oath,  reciting  the 
number  of  days  he  acted  in  the  case,  this  is  sufficient  evi- 
dence to  establish  the  fact  if  not  rebutted  or  the  contrary 
proven  by  the  party  excepting 1016 

OIiu  DEPOTS— See  Taxation,  32,  33,  34. 

OMITTED  PROPERTY— See  Taxation,  26,  27. 

OPTION— See  Lands,  10,  11. 

ORDINANCES— 

1.  we  hesitate  to  hold  that  two  ordinances  relating  to  the  same 
subject  may  not  be  passed  by  council  at  the  same  time, 
there  being  no  objection  thereto  by  any  member  of  the 
wuncil    413 
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ORDINANCES— OonUnued.  Pitge. 

2.  while  there  may  be  Home  doubt  as  to  the  validity  of  an  ordi- 

nance,  where  there  were  two  ordinances  relating  to  the 
same  subject  passed  at  the  same  time,  yet  where  work  has 
been  done  under  such  ordinance  on  a  public  street,  withoat 
objection  by  the  owner  of  property  which  has  thereby 
been  benefited,  he  can  not  object  to  paying  an  apportion- 
ment warrant  therefor  412 

3.  an  ordinance  requiring  a  tax  for  using  horses  and  wagons 

for  hauling,  embraces  one  who  keeps  horses  and  wagons  for 
hauling,  whether  he  drives  himself  or  hires  drivers 701 

4.  an  ordinance  appropriating  money  for  a  local  public  library 

without  submission  to  the  voters  of  the  city  is  unconstitu- 
tional     1102 

5.  taxpayers  of  a  city  may  maintain  an  action  to  have  an  ordi- 

nance declared  invalid  though  no  levy  has  been  made 
under  it   1102 

6.  where  an  ordinance  of  a  municipality  fixed  a  penalty  less 

than  that  fixed  by  statute  for  the  same  offense,  the  ordi- 
nance is  void  pursuant  to  the  provisions  of  section  168  of 
the  Constitution    1234 

7.  ordinance  providing  for  fire  escapes  held  valid 202 

ORIGINAL  ENTRIES— ^ee  Evidence,  4,  8. 

OVERRULED  CASB--See  Railroads,  18. 

PAROL  SALE  OF  LANI>— See  Execution,  1. 

PAROL  EVIDENCE— See  Contracts,  19;  Husband  and  Wife,  15; 

Railroads,  29,  30;  Sale  of  Lands,  3. 
PASSENGER— See  Railroads,  23. 
PATENTS— See  Lands,  25,  26,  35. 
PARTIES  TO  ACTION— 

1.  in  this  action,  which  is  a  proceeding  in  rem,  after  the  termi- 

nation of  the  litigation  appellee  discovered  that  appellants 
held  an  interest  in  the  property  and  were  necessary  parties 
and  were  not  before  the  court,  and  it  was  not  improper  to 
file  a  supplemental  petition  and  bring  the  other  necessary 
parties  before  the  court 914 

2.  the  appellants,  who  are  the  descendants  and  heirs  at  law  of 

John  Neal,  can  not  maintain  the  action  seeking  to  cancel 
the  omveyance  because  had  he  lived  he  could  not  have 
maintained  it.  The  appellants  stand  m  his  shoes  and  have 
no  rights  which  he  did  not  have,  and  the  chancellor  prop- 
erly sustained  a  demurrer  to  their  petition 962 

PARTITION  OF  LAND— See  Attorneys,  8— 

where  land  is  unproductive  and  can  not  be  divided  into  equal 
parts  without  injury  to  the  whole  tract,  the  chancellor  prop- 
erly adjudged  a  sale  of  the  entire  tract  and  an  equal  di- 
vision of  the  proceeds  of  sale' 267 

PARTNERSHIPS— 

in  this  action  to  recover  for  building  material  furnished  by  a 
firm  to  the  wife  of  one  of  the  firm,  where  it  is  shown  that 
the  wife  paid  her  husband  for  the  lumber,  a  verdict  in  favor 
of  the  wife  will  not  be  disturbed.  It  being  a  well-settled 
principle  that  a  payment  to  one  member  of  the  firm  is  a 
payment  to  all,  and  if  the  member  misappropriates  the 
funds  the  firm  should  lose  rather  than  the  payor 1037 

PEDDLING— 

selling  oil  from  place  to  place  to  customers  from  wagons  in 
quantities  less  than  twenty-five  gallons  is  peddling,  though 
made  to  merchants  to  be  retailed  by  them,  and  required 
license  for  each  wagon , 927 

PENALTIES— See  Taxation,  26,  27, 
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PBNAL  actions—  Page, 

1.  a  corporation  which  carries  on  busineBS  in  this  State  by 

depositing  a  lot  of  buggies,  wagons  and  farm  implements 
with  an  established  buisness  firm  in  this  State  for  sale 
and  who  were  selling,  or  offering  to  sell,  such  goods  as 
agents  for  defendant,  without  first  filing  in  the  office  of 
the  Secretary  of  State,  the  statement  required  by  section 
571.  Kentucky  Statutes,  is  liable,  under  section  11,  Crim- 
inal Code,  for  the  penalty  thereby  incurred 58 

2.  the  defendant  can  not  claim  exemption  on  the  ground  that 

it  is  a  foreign  corporation,  as  the  statute  makes  the 
same  requirement  of  all  corporations  whether  foreign  or 

domestic    68 

PERSONAL  RBPRESENTATIVB— 

allowance  of  $1,000  for  services  in  settling  a  large  estate 315 

PBSTHOUSB— 

a  city  is  not  liable  in  tort  for  the  death  of  a  patient  sent  to 
the  pesthouse  by  order  of  the  board  of  health,  although 

negligence  is  charged  and  proved 863 

PEREMPTORY     INSTRUCTIONS  —  See    Actions    for    Causing 
Death,  1;  Master,  &c.,  3,  4,  9,  10;  Plea  in  Bar,  2;  Railroad,  88; 
Verdict,  4;  Instructions. 
PHARMACY  COLLEGE— See  Taxation,  24,  25. 
PHYSICIANS — See  Epidemic-  Diseases,  1,  2. 
PLEADINGS— See  Judicial  Sales,  23. 

1.  pleading  is  defective  which,  in  an  action  for  damages  re- 

sulting from  a  boiler  explosion,  does  not  allege  that  the 
master  could  have  discovered  defects  in  the  boiler  by  the 
exercise  of  ordinary  diligence  234 

2.  an  allegation  by  one  employed  as  a  surveyor  in  locating 

an  entry  to  a  coal  mine,  that  by  the  negligence  of  the 
defendant  and  superintendent  in  charge  of  the  mine  large 
quantities  of  slate  and  stone  had  become  loose  and  unsafe, 
and  fell  on  him,  injured  him,  was  sufficient  to  sustain 
his   action    337 

3.  failure  to  allege  that  the  defendant  knew  of  the  dangerous 

condition  of  the  mine  was  cured  by  the  answer  which  al- 
leged that  plaintifF  knew  of  its  dangerous  condition 337 

4.  it  was  not  the  business  of  the  plaintiff  to  inspect  the  mine 

and  he  had  the  right  to  rely  on  the  defendant  to  keep  it  in 
safe  condition  337 

5.  in  pleading  a  set-off  for  board  against  a  note  owing  to  a  de- 

deceased  sister,  proof  that  her  services  were  worth  as  much 
as  her  board,  the  plea  must  fail 348 

6.  in  an  action  for  damages  for  the  wrongful  cutting  of  timber, 

a  Judgment  for  defendants  will  not  be  disturbed  where  the 
instructions  are  simple  and  were  not  objected  to,  and  there 
was  no  demurrer  to  the  answer  which  was  denied  by  the 
reply,  and  where,  if  there  was  a  defect  in  the  answer.  It 
was  cured  by  the  verdict 486 

7.  where  the  instructions  do  not  submit  the  precise  issue  made 

in  the  pleadings,  no  objection  having  been  made  to  them 
and  none  others  asked,  the  verdict  will  not  be  disturbed. .  486 

8.  in  an  action  on  a  warranty  that  the  price  of  goods  sold  will 

be  paid  at  maturity  of  indebtedness,  the  petition  is  not 
defective  in  that  the  action  was  not  brought  when  the  debt 
was  due  or  does  not  allege  notice  of  amount  due,  but  is  bad 
because  it  fails  to  allege  acceptance  of  the  seller  of  the 
guaranty  by  appellant  525 

yol.  26—4  • 
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PLBADINOS--Contlntied.                                                                I*a««. 
9.  the  omission  of  a  fftct  necessary  to  constitnte  a  canse  of  ao 
tion  can  not  be  supplied  by  referring  to  an  ezliibit  not 
copied  in  the  petition 625 

10.  a  petition  failing  to  allege  a  consideration  for  a  promise  is 

demurrable    538 

11.  an  action  for  money  which  plaintiff  alleges  he  was  compelled 

to  pay  to  his  servant  for  an  injury  received  by  falling  on 
an  iron  apron  to  a  door,  which  defendant  promised  to  re- 
pair, is  not  barred  until  after  five  years 638 

12.  where  the  proceedings  on  which  an  action  to  vacate  a  Judg- 

ment is  founded  are  not  filed  with  the  petition,  and  from 
the  petition  the  court  can  not  tell  precisely  what  the  nature 
of  the  judgment  was,  a  demurrer  to  the  petition  was  prop- 
erly sustained    769 

13.  in  an  action  for  an  assault  and  battery,  in  which  the  defend- 

ant by  answer  justifies,  the  plaintiff  has  the  burden  and 
closing  argument   778 

14.  in  a  proceeding  to  set  aside  a  fraudulent  conveyance  alleged 

to  have  been  made  to  defraud  creditors,  where  the  answer 
filed  denies  fraud  and  alleges  that  the  contract  was  made 
in  good  faith,  and  the  defendants  in  their  depositions  sub- 
sequently taken  testify  that  the  transaction  had  been  re- 
scinded before  their  answer  was  filed,  the  lower  court  prop- 
erly adjudged  the  conveyance  to  be  fraudulent  and  sub- 
jected the  property  to  the  payment  of  plaintiffs'  debt 904 

16.  error  in  the  court  in  refusing  to  allow  plaintiff  to  file  reply 

during  the  trial   935 

17.  an  amended  petition  pertinent  to  the  issue  should  not  be 

stricken  from  the  record,  though  improperly  designated  as 
a  "reply  amended  petition"  1096 

PLEA  IN  BAR— 

a  conviction  for  operating  a  pool  room  in  violation  of  a  city 
ordinance  is  not  a  bar  to  an  indictment  against  the  same 
party  for  maintaining  a  nuisance  in  said  city  by  unlawfully 
causing  and  permitting  persons  to  assemble  on  premises  in 
his  possession  and  there  bet,  win  and  lose  money  on  rac- 
ing, the  latter  being  a  common  law  offense 740 

PLEA  OF  NOT  GUILTY— 

where  a  plea  in  bar  is  overruled  and  a  plea  of  not  guilty  est- 
tered,  though  defendant  offered  no  proof,  and  that  of  the 
Commonwealth  established  defendant's  guilt,  it  was  error 
in  the  court  to  give  peremptory  instructions  to  the  jury 
to  find  the  defendant  guilty,  as  it  is  the  province  of  the  Jury 
to  pass  upon  the  question  without  coercion  from  the 
court  741 

POOL  TABLES— See  Criminal  Law,  47;  Plea  in  Bar,  1,  2. 

PRESUMPTIONS— See  Bill  of  Exceptions,  2,  3;  Bills  and  Notes,  2; 
Criminal  Law,  13;  Husband  and  Wife,  26;  Primary  Elections,  6; 
Railroads,  3;  Roads,  &c.,  4;  Taxation,  28;  Marriage,  2. 

PRIMARY  ELECTIONS— 

1.  in  calling  a  primary  election  to  nominate  a  candidate  for 

Congress,  the  district  committee,  composed  of  the  chair- 
man of  the  several  county  committees,  is  the  governing  au- 
thority of  the  party  calling  such  primary,  and  it  is  the  duty 
of  such  committee  after  the  primary  has  been  held  to  meet, 
count  the  vote, .  ascertain  and  announce  the  result  and 
award  the  certificate  to  the  candidate  receiving  a  majority 
of  the  votes   487 

2.  a  canvassing  board  must  be  composed  of  a  majority  of  the 

members  of  the  district  committee,  who  must,  in  person. 
and  not  by  proxy,  perform  their  duties  under  oath  pre- 
viously administered  ♦Ait....  W 
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PRIMARY  ELECTIONS— Continued—  Page. 

3.  when  such  committee  has  performed  its  work  a  recount  of 

the  vote  by  them  will  not  be  permitted,  however  erroneous 
the  result  reached  by  them.  In  such  case  the  wronged 
candidate  must  enter  a  contest  for  the  nomination,  but 
where  tiie  canvassing  board  is  composed  of  less  than  a 
majority  of  the  entire  district  committee  its  work  is  in- 
valid      48T 

4.  where  a  majority  of  the  committee  has  failed  to  meet  after 

the  primary,  for  the  purpose  of  canvassing  the  returns,  a 

mandatory  injunction  will  compel  them  to  act  487 

6.  the  decision  of  the  governing  authority  of  the  party  holding 
primary  elections  is  final,  and  no  appeal  lies  from  such  de- 
cision, and  Jurisdiction  can  not  be  conferred  on  the  courts 
by  a  rule  of  the  committee  to  allow  an  appeal 57S 

6.  where  the  petition  alleges  that  the  committee  calling  a  pri- 

mary election  was  not  sworn,  and  this  is  denied  by  the  an- 
swer, the  presumption  in  the  absence  of  proof  is  that  they 
were  sworn  as  required  by  the  law,  but  if  not  sworn  it  did 
not  invalidate  the  primary 6S9 

7.  in  calling  a  primary  election  a  committeeman  can  not  act  by 

proxy,  but  where  three  out  of  four  of  the  committee  are 
present  the  fact  that  the  fourth  member  acted  by  proxy 
does  not  make  their  action  invalid 631 

5.  the  committee  in  calling  a  primary  election  has  authority  to 

prescribe,  as  one  of  the  conditions  to  a  candidate's  name 
being  placed  on  the  ballot,  that  he  shall  pay  a  due  portion 

of  the  costs  of  holding  the  primary 631 

9.  the  provision  of  the  Constitution  that  all  elections  shall  be 
"free  and  equal"  does  not  apply  to  primary  elections 639 

10.  admitting  that  the  committee  had  no  authority  to  assess  can- 

didates in  a  primary  election,  appellant  declining  to  sub- 
mit and  falling  to  proceed  by  mandamus  to  compel  his 
name  to  be  put  on  the  ballot,  di<f  not  invalidate  the  election 
of  the  nominee  of  such  primary  639 

11.  allowing  minors  to  vote  in  a  primary  who  will  be  voters  at 

the  regular  election  did  not  invalidate  the  election 639 

POLICE  COURTS— 

Kentucky  Statutes,  section  3496,  part  of  the  charter  of  cities  of 
the  fourth  class,  which  provides  that  the  police  Jurisdiction 
of  the  city  shall  extend  to  any  point  in  the  county  within 
two  miles  of  the  boundary  of  the  city,  is  in  violation  of  sec- 
tion 143  of  the  Constitution 863 

PRINCIPAL  AND  AGENT— 

1.  an  agent  to  sell  fruit  trees  can  not  bind  His  principal  beyond 

the  authority  conferred  on  him  by  the  principal 334 

2.  in  the  absence  of  special  authority  a  contract  made  by  the 

agent  does  not  become  complete  until  accepted  by  the 
principal   334 

PRINCIPAL  STREETS— See  Street  Improvements,  14,  16. 

PRIVATE  CHARITY— See  Taxation,  37. 

PERMITTING  ASSAULT— See  Criminal  Law,  87;  Instructions,  19. 

PRIMA  FACIE  CASE— See  Instructions,  14;  Wills,  9. 

PRIVILEGED  COMMUNICATIONS— See  Evidence,  1. 

PROBABLE  CAUSE— See  Criminal  Law,  2,  3. 

PROXY — See  Primary  Elections,  7. 

PURCHASER— See  Attachments,  3;  Lands,  40. 

PURPOSE  OF  LEVY— See  Taxation,  17. 

RAILROADS— 

1.  the  weight  of  evidence  in  this  case  shows  that  deceased  was 
knocked  off  the  car  or  ladder  he  was  using  in  the  discharge 
pf  his  duty  as  extra  brakeman,  by  reason  of  a  cross  arm 
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attached  to  a  telegraph  pole  standing  near  the  railroad 
track,  the  car  he  was  attempting  to  climb  on  being  yery 
wide  and  high  it  was  hardly  possible  to  reach  his  position 

J  on  the  car,  dark  as  it  was,  without  being  hit  or  pushed  off 

the   ladder   of   car    ' 

2.  under  the  proof  it  is  reasonable  to  infer  that  deceased  did 

not  lose  his  life  by  falling  from  the  ladder,  it  being  more 
reasonable  to  infer  that  he  was  knocked  from  the  car  by 
this  cross  arm  than  by  his  becoming  diszy,  as  he  was 
young,  healthy,  active  and  strong  and  not  subject  to 
dizziness    ^ 

3.  the  fact  that  the  lower  court  allowed  a  statement  made  by 

one  Fossett  to  be  given  to  the  jury  as  part  of  the  res 
gestae,  which  the  court  afterwards  withdrew  as  incompe- 
tent and  admonished  the  jury  both  by  verbal  and  written 
instructions  to  disregard  it  as  evidence,  we  must  presume 
that  the  jury  obeyed  the  court's  instructions 3 

4.  counsel  for  appellant  having  read  the  petition  to  the  jury 

and  commented  on  it,  we  know  of  no  rule  of  law  that 
would  prevent  the  opposite  party  ftt)m  doing  likewise 3 

5.  earning  capacity  of  deceased  shown  by  life  tables,  in  com- 

parison with  previous  wages,  may  be  considered  by  the 
jury  as  likely  to  be  increased  with  age  and  promotion  —     4 

6.  in  view  of  the  emergency  presented,  it  was  a  question  for 

the  jury  to  determine  whether  appllee  exercised  reasonable 
care  situated  as  he  was,  and  whether  the  injury  he  re- 
ceived in  obejring  the  orders  of  his  superior  was  the  natural 
and  proximate  cause  of  running  a  hand  car  on  the  freight 
train's  time,  or  that  of  the  freight  train  men  in  failing  to 
give   certain   signals 14 

7.  while  appellee  assumes  the  risks  incidental  to  riding  on  a 

hand  car  he  did  not  assume  the  risk  incidental  to  the 
gross  negligence  of  .the  foreman  in  running  the  hand  car 
on  the  freight  train's  time,  nor  that  of  the  freight  train 
in  failing  to  observe  the  statutory  signids  at  the  pubUe 
crossing    14 

8.  where  a  passenger  signed  a  paper  releasing  the  company 

from  liability  for  putting  her  and  her  children  off  the  train 
at  the  wrong  station,  in  consideration  of  $2  paid  to  her  by 
the  conductor,  and  no  fraud  was  practiced  in  procuring 
her  signature,  she  is  bound  by  it  and  the  jury  should  have 

been  so  instructed   II 

y.  to  give  Federal  court  jurisdiction  facts  must  afllrmatiTely 
appear  in  tl^e  record  showing  that  the  case  should  be  re- 
moved, and  no  additional  facts  can  be  heard 31 

10.  such  facts  properly  pleaded  must  be  taken  as  true  by  the 

State  court  ; 31 

11.  from  a  judgment  of  the  State  court  ordering  a  removal, 

an  appeal  will  lie  to  the  Court  of  Appeals 31 

12.  where  jurisdictional  facts  do  not  appear  on  the  face  of  the 

record,  no  presumption  of  their  existence  will  be  indulged. 
It  can  not  be  conferred  by  consent,  nor  can  the  lack  of  it 
be  waived  by  appearance  or  moUon  or  even  by  a  trial  on 
the  merits   31 

13.  to  make  a  flying  switch  is  actionable  negligence,  and  a 

servant  thereby  injured  can  recover  from  the  master 
though  the  servant  voluntarily  engaged  in  making  it 31 

14.  but  if  the  servant  doing  such  work  was  himself  guilty  of 

negligence,  but  for  which  the  injury  would  not  have  (x^ 
curred,  he  can  not  recover  unless  those  in  charge  of  the 
tn^ln  knew  of  his  danger  in  time  to  void  it •••    81 
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15.  but  defendant's  servants  were  not  bound  to  anticipate  the 

servant's  negligence  and  not  bound  to  be  diligent  to  as- 
certain whether,  by  his  negligence,  he  was  in  danger 31 

16.  a  judgment  against  appellant  for  |1,920  damages  for  delay 

in  the  shipment  of  seventeen  head  of  horses  will  not  be 
disturbed,  where  the  evidence  conduces  to  show  the 
damages  resulted  from  the  negligence  and  delay  of  ap- 
pellant         63 

17.  in  an  action  against  a  carrier  for  damages  in  the  shipment 

of  stock,  the  rule  is  that  if  from  the  weight  of  evidence 
the  jury  can  find  the  cause  of  the  injury  is  the  carrier's 
negligence  instead  of  that  of  some  one  else  or  of  a  mere 
accident,  then  the  plaintiff's  case  for  recovery  is  made 
out  63 

18.  Stephenson  v.  I.  C.  R.  R.  CJo.,  25  Ky.  Law  Rep.,  442,  over- 

ruled so  far  as  it  conflicts  with  I.  C.  R.  R.  Go.  v.  Jones' 
Adm'r  81 

19.  a  passenger  who  was  drinking  and  refused  to  pay  his  fare, 

and  was  put  off  the  train  on  a  mild  day,  was  not  entitled 
to  recover  damages  by  reason  of  being  struck  by  another 
train  while  wandering  on  the  track 152 

20.  where  a  railroad  company  has  made  a  switch  siding  perma- 

nent, and  proposes  to  so  maintain  it  in  a  street,  the  abut- 
ting property  owners  on  such  street  may  have  an  action 
for  damages  to  their  property  by  reason  thereof 216 

21.  where,  shortly  before  one  was  killed  by  a  train  he  was  heard 

to  say  "I  am  drunk  and  don't  care  what  I  do,  I  would  as 
soon  be  dead  as  alive,"  and  was  then  going  in  the  direc- 
tion of  the  train  where  he  was  found  killed,  no  other 
evidence  appearing,  the  presumption  is  he  was  killed  by 
his  own  negligence   232 

22.  in  an  action  for  damages  against  a  railroad  company  for 

killing  a  person,  the  court  properly  refused  to  allow  an 
amended  petition  charging  that  the  defendant  did  not  own 
the  right  of  way  to  the  road 232 

23.  where  a  railroad  section  boss  insulted  a  passenger  in  the 

depot  waiting  room,  by  cursing  and  abusing  him,  the 
company  is  liable  if  it  be  shown  that  the  agent  knew  of 
such  insult  and  failed  to  protect  him  309 

24.  peremptory  instruction  properly  given  where  one  is  injured  . 

by  the  act  of  a  fellow  servant  when  no  negligence  is  shown 
by  the  foreman  in  charge  321 

25.  not  liable  for  killing  a  child  three  years  old  at  a  point  on 

the  railroad  track  where  its  presence  was  not  anticipated 
or  discovered  in  time  to  save  it  457 

26.  trainmen  are  required  to  keep  a  lookout  for  persons  on  the 

track  at  places  where  their  presence  may  be  anticipated, 
but  not  elsewhere  467 

27.  every  act  of  negligence  rests  on  a  breach  of  duty,  if  there 

has  been  no  duty  broken  there  has  been  no  wrong  and 
there  can  be  no  recovery 45g 

28.  an  infant  under  three  years  of  age,  or  an  idiot,  cannot  be 

a  trespasser,  and  cannot  be  guilty  of  contributory  negli- 
gence    458 

29.  where  land  has  been  condemned  for  a  railroad  40  years  ago, 

and   damages   ascertained,   it  is   competent  to  show  by 

parol  that  the  damages  have  been  settled 474 

80.  in  such  case  no  court  would  require  the  surrender  of  the 
land  or  the  right  to  use  it  for  the  purposes  contemplated. 
Although  the  Judgment  falls  to  describe  the  land , ,  47Q 
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31.  in  an  action  against  a  railroad  company  for  the  wnmgfal 

killing  of  plaintiffs  intestate,  where  the  residence  of  the 
intestate  was  in  dispute,  it  was  error  for  the  court  to  re- 
fuse to  allow  the  filing  of  an  amended  answer  by  the 
company,  asking  that  one  claiming  to  be  the  administrator 
by  appointment  in  another  county  be  made  a  party  to  the 
suit    *81 

32.  the  eyidence  as  to  the  residence  of  the  plaintiif's  intestate 

at  the  time  of  his  death  being  conflicting,  it  should  haye 
been  submitted  to  the  Jury 481 

33.  one  who  sat  down  on  a  railroad  track  and  fell  asleep  is  a 

trespasser,  to  whom  the  company  owes  no  duty  until  his 
peril  is  discovered  632 

34.  in  JEin  action  against  a  railroad  company  for  injuries  to  ap- 

pellant's intestate,  statements  made  by  the  conductor  Just 
after  the  injuries  were  inflicted  are  competent  as  part  of 
the  res  gestae,  the  statement  being  "let  him  lay  there  and 
go  to  heir   666 

35.  where  an  employe  is  injured  by  the  negligence  of  his  supe- 

rior who,  at  the  time,  is  engaged  in  the  same  work,  the 
company  is  not  liable  for  the  superior's  negligence  unless 
it  was  gross  669 

36.  in  an  action  against  a  railroad  company  for  the  alleged 

wrongful  killing  of  a  horse,  the  value  of  which  was  allied 
in  the  petition  and  shown  by  the  proof  to  be  $150,  it  was 
error  in  the  court,  after  the  plaintiff's  proof  was  all  heard 
and  a  motion  made  by  defendant  for  a  peremptory  instruc- 
tion, to  allow  the  plaintiff  to  file  an  amended  petition  claim- 
ing 175  additional  damages,  for  the  avowed  purpose  of 
making  the  pleading  conform  to  the  proof,  when  it  was 
manifest  the  purpose  was  to  bring  the  case  within  the  Ju- 
risdiction of  the  appellate  court,  and  was,  therefore,  a  sham 
pleading    758 

37.  the  killing  of  a  horse  by  a  section  boss  which  he  found  fas- 

tened in  a  bridge  on  the  railroad  track  with  one  of  its  legs 
broken  was  a  humane  act,  for  which  the  company  is  not 
liable   758 

38.  where  the  answer  to  a  petition  for  causing  the  death  of  an 

employe  pleads  contributory  negligence,  which  is  not  de- 
nied, the  defendant  is  entitled  to  a  peremptory  instruction.  761 
39*.  where  a  brakeman  upon  a  train  had  left  his  train  to  go  on 
another  to  get  a  drink  of  water  (both  trains  having  been 
stopped  under  orders)  an  action  for  damages  for  his  death 
can  not  be  maintained  where  his  own  train  by  some  means 
started,  running  into  the  train  he  was  on,  killing  him,  as 
he  was  not  in  his  place  of  business,  or  in  the  discharge  of 
any  duty  imposed  by  reason  of  his  employment  In  this 
state  of  case  a  peremptory  instruction  to  find  for  the  rail- 
road company  was  authorized  S2S 

40.  in  an  action  against  appellant  for  damages  to  land  by  per- 

mitting drift  to  float  upon  it,  an  instruction  by  the  court 
that  while  appellant  had  the  right  to  pass  timber  under  or 
over  its  line  of  railroad  without  liability  to  adjacent  owners, 
provided  the  act  was  done  with  ordinary  care,  yet  it  did 
not  have  the  right  to  leave  timber  upon  its  own  right  of 
way  where  it  was  liable  to  float  in  large  quantities  upon 
adjacent  property  to  its  damage,  correctly  stated  the  ri^ta 
of  the  parties  859 

41.  negligence  of  company  causing  death  of  licensee  at  work  In 

defendant's  switch  yard 951 

42.  negligence  of  fellow  servant  and  Joint  tort  feasor 951 
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43.  concurring  negligence  of  defendant's  servants  with  negli- 
gence of  decedent's  fellow  workman 962' 

RAPE — See  Criminal  Law — 

'  1.  under  Kentucky  Statutes,  section  1154,  and  recent  decisions 
of  this  court,  physical  force  applied  to  the  person  of  the 
female  is  not  necessary  to  constitute  the  crime  of  rape; 
threats  of  violence  or  injury  constitute  force  in  the  mean- 
ing of  the  law  1229 

2.  in  a  prosecution  for  rape,  where  from  the  embarrassment 

and  reluctance  of  the  prosecutrix  to  state  the  facts,  the 
indecent  character  of  the  transaction,  the  age  and  inexperi- 
ence of  the  witness,  the  fact  that  some  leading  questions 
were  asked  her  by  counsel  and  by  the  court  in  getting  the 
facts  of  the  outrage,  was  not  improper 1229 

3.  where  the  fact  of  intercourse  is  admitted  by  accused;  the 

further  evidence  that  he  at  once  left  the  neighborhood  of 
his  residence  for  three  weeks;  that  the  prosecutrix  was  in 
distress  the  next  morning  and  then  complained  of  the  out- 
rage and  at  once  sent  the  police  on  his  track,  and  the  ap- 
pearance of  the  grass  where  accused  concealed  himself 
awaiting  the  departure  of  her  visitor,  afford  corroboration 

of  her  story    1229 

REGISTRATION  OP  VOTERS— 

1.  a  taxpayer  who  is  a  voter  has  such  an  interest  in  the  elec- 

tion law  afPectlng  registration  to  entitle  him  to  test  its 
constitutionality    668 

2.  registration  act  approved  February  11,  1904,  is  constitutional.  569 

3.  does  not  require  that  all  voters  shall  be  registered 930 

4.  it  is  in  no  sense  class  or  special  legislation 930 

RECKLESS  SHOOTING— See  Criminal  Law,  18. 
REFRIGERATOR  CARS — See  Taxation,  1,  2. 
REIMBURSEMENT— See  Lands,  13. 

RELIGIOUS  BELIEF— See  Evidence,  1. 

REMAINDER— See  Taxation,  29. 

REMOVAL  OF  ACTIONS— See  Railroads,  9,  10,  11,  12— 

Joint  action  against  foreign  and  domestic  corporations 1022 

RESIDENCE— See  Railroads,  31,  32. 
RESIDUARY  DEVISEE— See  Wills,  47. 
RESTITUTION— See  Appeals,  4. 
RESULTING  TRUST— See  Lands,  6. 
RETAILING  LIQUOR— See  Criminal  Law,  89. 
RETAIUNG  OIL— See  Peddling,  1. 
RETREAT— See  Criminal  Law,  22,  41. 
REVIVOR  OI"'  ACTIONS— See  Judgments,  6. 
ROAD  DISTRICTS— See  Taxation,  16,  18. 
ROADS  AND  PASSWAYS— See  Evidence,  26— 

1.  where  a  road  was  changed  from  one  Side  of  a  creek  to  an- 

other on  account  of  washes,  its  use  for  a  long  period  of 
years  amounts  to  a  dedication  and  it  can  not  be  obstructed.    36 

2.  where  B.  conveyed  to  S.  a  strip  of  land  16  feet  wide  for  a 

passway  for  S.,  who  agreed  not  to  obstruct  it  so  as  to  pre- 
vent W.  S.  W.  and  R.  W.  from  a  passing  over  it,  a  suit  by 
W.  S.  W.  and  R.  W.,  alleging  ownership  and  to  recover  the 
title,  was  properly  dismissed,  as  the  deed  shows  that  only 
a  passway  and  not  the  land  was  conveyed 486 

3.  where  one  has  continuously  used  a  passway  as  a  matter  of 

right  for  thirty  years,  his  right  thereto  should  be  con- 
firmed   711 

4.  in  the  absence  of  proof  to  the  contrary,  where  it  is  shown 

that  gates  were  erected  at  the  time  the  road  was  estab< 
Uahed,  and  have  been  maintained  for  thirty  years  without      j 
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objection,  the  presumption  la  that  the  road  was  estah- 
lished  upon  the  condition  that  the  owner  of  the  land  on 
which  it  was  established  was  granted  the  right  to  erect 
and  maintain  the  gates  across  it 1148 

5.  under  Kentucky  Statutes,  section  4297,  authorizing  county 

courts  to  abolish  gates  across  a  public  road,  such  court  has 
no  authority  to  abolish  gates  unless  it  be  shown  that  they 
were  erected  by  order  of  the  county  court 1148 

6.  where  one  owned  the  dower  right  to  a  tract  of  land,  the  right 

of  a  passway  to  it  was  appurtenant  to  the  land  allotted  as 
dower   1096 

ROAD  SUPERVISORS-~See  Fiscal  Courte,  3,  4,  6. 

SALB  OF  LAJND— See  Taxation,  38. 

1.  inadequacy  of  price  alone  or  the  payment  of  more  than 

the  land  is  worth,  will  not  authorize  the  rescission  of  the 
contract   279 

2.  the  purchaser  of  land  who  had  time  and  opportunity  to 

inspect  it  can  not  complain,  though  the  vendor  misrepre- 
sented its  quantity  or  value  279 

3.  the  fact  that  a  writing  for  the  sale  of  land  does  not  show 

in  what  county  the  land  lies  is  immaterial,  if  it  can  be 
shown  by  parol  proof  that  a  farm  known  as  the  Vaught 
farm,  containing  twenty  acres,  named  in  the  writing,  is  In. 

the  county  1099 

SALE  OF  PERSONALTY— 

1.  damages  for  the  sale  of  buggy  shown  to  be  inferior  and 

defective  in  workmanship  and  material,  upheld 275 

2.  motion  for  Judgment  "non  obstante  verdicto"  refused 276 

3.  note  cancelled  for  fraud  in  the  sale  of  an  engine 317 

4.  the  fact  that  the  note  had  been  assigned  does  not  prevent 

its  being  liable  to  defense  for  fraud 318 

5.  in  a  controversy  between  the  seller  and  purchaser  of  a  "star 

engine  on  trucks,"  Held — The  seller  did  not  prove  its  alle- 
gation that  the  purchaser's  employes  were  incompetent 
or  unskillful   367 

6.  the  seller  waived  its  right  to  notice  by  sending  an  expert 

to  repair  the  engine  867 

7.  the  seller  by  accepting  the  money  paid  to  its  agent,  is  es- 

topped to  deny  his  right  to  make  the  contract  with  tiie 
purchaser  binding  on  the  seller  367 

8.  the  evidence  shows  that  the  person  who  made  the  contract 

wiUi  the  purchaser  was  the  general  agent  of  the  seller. . . .  367 

9.  imder  the  agreement  with  the  agent  of  the   seller,  the 

purchaser  had  the  right  to  ask  a  return  of  the  money  he 
paid  before  surrendering  the  engine 367 

10.  the  preponderance  of  the  evidence  shows  that  the  engine 

was  of  less  capacity  than  it  was  warranted  to  be 367 

11.  where  a  vendee  accepts  goods  delivered  imder  a  warranty 

of  quality,  or  retains  them  after  discovering  they  are  not 
the  goods  purchased  and  fails  to  give  notice  within  a  rea- 
sonable time  that  he  declines  to  receive  them  because  not 
in  conformity  to  the  contract,  he  can  not  thereafter  refuse 

to  pay  for  them 1151 

SCHOOLS— 

1.  where  one  has  furnished  coal  for  use  of  a  common  school 

district  for  several  years,  under  section  4444,  Kentucky 
Statutes,  he  is  entitled  to  pay  for  same,  provided  the  levy 
for  each  year  did  not  reach  a  maximum  tax  of  $1.50  per 
year   j$f 

2.  discrimination  by  American  Book  Co.  in  selling  school  books 

to  school  children  breach  of  bond , , , ,  ,UW 
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3.  extent  of  damages  to  be  recovered  on  bond  given  by  book 
company  for  selling  school  books  at  a  greater  price  in  this 
State  than  in  any  other  State 1169 

SBT-OFF-— See  Bills  and  Notes,  1. 

SHAM  TRANSACTIONS— See  Husband  and  Wife,  13. 

SHERIFFS — See  Taxation,  8. 

SHOOTING  BYSTANDER— See  Criminal  Law,  M,  29,  80,  31,  32. 

SHOOTING  AT  RAILROAD  TRAIN— See  Criminal  Law,  88. 

SLANDER- 

1.  a  pleading  alleging  that  ''Wm.  Davis  ca^ed  away  and  con- 

verted to  his  own  use  certain  goods  without  paying  for 
them,"  does  not  import  a  charge  of  stealing  and  is  not  slan- 
derous    ; . .  728 

2.  an  allegation  that  "such  charge  was  made  in  a  pleading  filed 

in  an  action  in  court,  and  that  the  same  was  not  pertinent 
to  the  issue  being  tried,  but  was  used  for  the  malicious  pur- 
pose of  slandering  the  plaintiff.'*  is  not  sutficlent,  there 
being  no  averment  that  the  action  was  instituted  for  the 
purpose  of  conveying  a  scandal,  and  not  in  good  faith  as  a 
remedy    728 

3.  under  the  act  of  March  21,  1902,  making  the  fraudulent  con- 

version of  the  property  of  another  a  crime,  a  petition  alleg- 
ing that  the  defendant,  intending  to  injure  the  plaintiff  in 
his  good  name  and  in  his  business  as  a  butcher;  meatcutter 
and  clerk,  falsely  and  maliciously  spoke  of  him  these  slan- 
derous words:  "Allen  has  robbed  me  out  of  all  I  made  in 
that  butcher  shop ;  he  has  robbed  me  of  all  my  profits,  and 
is  now  living  on  what  he  stole  from  me  while  he  was  work- 
ing for  me,"  charge  the  plaintiff  with  a  crime,  and  are  ac- 
«  tionable  per  se,  as  affecting  his  general  reputation  and 

character,  as  well  as  his  trade  of  business 1173 

SLOT  MACHINES— See  Criminal  Law,  43,  44. 
SPECIAL  LEGISLATION— See  Regulation  of  Voters,  4. 
SPRING— 

controversy  between  Georgetown  Water  Company  and  others 

as  to  the  use  of  a  spring 327 

STARE  DECESIS— See  Appeals,  7,  8. 
STATUTES,  CODES  AND  CONSTITUTION— 
Kentucky  Statutes — 

section   11 — Actions    784,  1078 

sections  346,  396— Fees  1016,  1017 

section  457 — Construction  of  Statutes  1041 

section  460 — Construction  of  Statutes 988 

section  474 — Contracts    818 

section   489 — Contributions    42 

sections  542,  554,  556 — Corporations  732 

section  571 — Corporations    58 

section  631 — Corporations   1239 

section  670 — Corporations 300 

sections  763,  841— Railroads 216,  1106 

section  1044 — Courts   351 

section  1116 — Courts    1245 

sections  1128,  1149— Crimes,  &c   514 

section  1147 — Crimes,   &c   867 

section  1154 — Crimes,  &c  1229 

sections  1561,  1564 — Primary  Elections   639 

sections  1596,  1596a— Elections   341,  1013 

section  1682 — Executions   776 

sections  1740,  1749— Fees   211,  1017 

iections  1761  to  1771— Fees ,  361 
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section  1808 — Ferries  1024 

sections  1833,  1839,  1885— Fiscal  Courts 679 

section  1910— -Fraudulent  Conveyances  967 

sections  1960,  1967— Oamlng  509 

section  1972 — Gaming  515 

sections  2041,  2077,  2087— Alienation 97,  1136,  1268 

section  2119 — ^Divorce,  &c  1037 

sections  2352,  2358,  2358a— Lands 186,  240,  887 

sections  2487,  2488— Liens  70 

sections  2515,  2519 — Limitation  998 

section  2525 — ^Limitation  1203 

section  2550— Limitation    1257 

section  2560 — Local  Option   332 

sections  2705,  2707— Militia  878 

section  2758— Cities    202 

sections  2777,  2834— Cities  412 

sections  2980,  2981— Cities   606 

sections  3011,  3012 — Cities   378 

sections  3058,  3290,  3490,  3990— Cities 1133 

section  3105— Cities   799 

sections  3210,  3210a,  3210b— Cities  741 

section  3463— Cities   1058 

section  3490— Cities  170,  741,  1102 

sections  3495,  3496 — Cities 863,  961 

sections  8915,  3918— Trusts,  &c  121,  769 

sections  4020,  4022 — ^Revenue  23 

section  4026 — Revenue   : 958 

sections    4077-79-80-84-90— Revenue    190,  986 

section  4151 — Revenue   1235 

sections  4216-17-23— Revenue  ; 143,  689 

section   4224 — Revenue    927,  98& 

section  4225 — Revenue  892,  1U6 

section  4241— Revenue 112,  260,  190,  717 

section  4260— Revenue   190 

section  4297— Roads  1148 

sections  4313,  4315,  4335— Roads 906 

section  4444 — Schools   262 

section  4703 — Treasury  Claims   774 

section  4704 — Treasury  Claims  990 

section   4843— Wills    1237 

Civil  Code- 
section  12    1078 

sections  83,  85,  86 690,  720 

section  126  718,  762 

section    129 253 

section    134    181.  193 

section  134  940,  982 

sections  271,  272,  276  491 

section  315    782 

sections  317,  526  770 

section  321    784 

section   341    675 

section   352    992 

section  386  178,  762 

section  414    1265 

section    419 » 718 

sections  407,  507   121* 

sections  428,  429  890,  1268,  1131 

sections    491,    493 294 

sections  494,  497  1193 

•eotioA  483   lOM 
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section  462    949 

section  518 972 

sections  520,  521  772 

section  606  348,  495,  649 

secUons  682,  683,  684,  742  980,  981 

section  723    287 

section  761 784 

Criminal  Code — 

section  11   68 

sections  35,  36,  37  725 

section  24 867 

sections  122,  124  494 

section  180 743 

sections  238,  239,  240 608,  615 

section  281 148,  366,  767 

section  283    1111 

section  301   892 

section  337    611 

Constitution — 

section  11    867 

section  143 863 

section  152  65 

section  157 101 

section  168    ,  .  .1234 

section    170    1128,  825 

sections  171,  172,  174  r 23,  986 

section  177    1133 

section  180 606 

section  181    378 

section   184    1102 

section  199    127 

Federal  Constitution  23,    68 

STENOGRAPHERS— See  Criminal  Law,  26,  27;  Evidence,  3. 

allowance  for  services   938 

STOCKHOLDERS — See  Corporations — 

1.  a  mere  stockholder  in  a  corporation,  unlike  a  director,  is 

under  no  duty  to  serve  his  corporation.  He  may  deal  with 
it  or  Its  debts,  or  property,  as  any  stranger 1176 

2.  appellee  company  being  largely  in  debt  and  disorganized 

and  the  other  stockholders  refusing  to  advance  money  for 
its  relief  In  payment  of  judgments  against  it,  appellant, 
who  was  a  large  stockholder,  for  the  purpose  of  saving  his 
Investment  therein,  as  well  with  a  view  to  a  possible  spec- 
ulation, bought  Judgments  against  the  company,  amount- 
ing to  about  $65,000,  for  $10,000, which  he  paid  in  cash  and 
had  same  assigned  to  him,  and  at  the  sale  of  the  property 
under  these  judgments  bought  the  property  for  $66,000, 
for  which  he  gave  his  bond  and  paid  $10,000  on  the  bond 
to  remove  prior  Hens  on  the  land.  Appellant  being  about 
to  realize  on  his  purchase,  the  other  stockholders  of  the 
company  are  claiming  the  right  to  share  equally  with  him 
in  his  profits.  Held — That  they  having  refused  to  bear 
any  of  the  risk  or  burdens,  are  not  entitled  to  any  of  the 
benefits  of  appellant's  purchase   1176 

3.  if  the  company  wants  the  land  it  must  relieve  appellant  and 

take  it  cum  onere,  but  before  it  will  be  allowed  to  do  that 
it  must  restore  to  him  all  he  has  paid  out  and  all  his  ex- 
penses incurred  in  that  behalf.  Including  $10,000  paid  for 
the  judgments,  $10,000  paid  on  the  purchase  bonds,  with  in- 
terest on  both  sums,  and  his  costs  in  the  suits  enforcing 

Uensi  including  his  personal  traveling  e^enses^  reasonably 
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compensation  for  his  personal  services,  fees  paid  counsel 
and  expenses  incurred  in  defending  and  perfecting  the  title 
to  the  land  since  he  bought  in  these  judgments,  these  be- 
ing betterments  which  enhance  the  value  of  the  land 1176 

4.  while  one  may  not  make  himself  by  his  voluntary  action  a 
creditor  of  an  unwilling  property  owner,  by  rendering  ser^ 
vices  on  the  latter's  behalf,  yet  where  the  services  are  ren- 
dered by  one  in  the  honest  belief  that  the  property  is  his, 
and  afterwards  another  recovers  it  from  him  as  a  con- 
structive trustee,  to  the  extent  that  the  former's  labor  and 
means  have  enhanced  the  value  of  the  property  taken  from 
.  him  he  should  be  reimbursed  1177 

STREET  IMPROVEMENTS— 

1.  an  ordinance  enacted  pursuant  to  section  3572,  Kentucky 

Statutes,  for  street  improvements,  will  be  upheld 184 

2.  spreading  ashes  and  cinders  on  a  graded  street  can  not  be 

called  original  construction  185 

3.  on  an  appeal  by  property  owners  on  a  street  improvement 

proceeding,  although  the  pleadings  are  defective,  defense 
being  made,  the  court  had  the  right  to  make  all  necessary 
orders  to  do  justice  to  the  parties 193 

4.  street  improvements  authorized  under  laws  in  force  prior  to 

the  adoption  of  the  present  Constitution  are  enforcible,  al- 
though they  may  increase  the  taxation  beyond  the  limit 

prescribed  by  section  157  of  the  Constitution  204 

6.  the  fact  that  the  city  exceeded  its  authority  in  attempting 
to  guarantee  the  payment  of  its  bonds  voted  for  street  im- 
provement, does  not  relieve  the  lot  owner  of  the  cost  of 
the  improvement    275 

6.  there  was  no  error  in  rendering  a  judgment  against  the  city 

for  ten  per  cent,  of  an  apportionment  warrant,  which  a 
former  opinion  of  this  court  held  could  not  be  collected 
from  the  property  holder  479 

7.  the  court  erred  in  adjudging  Interest  on  any  amount  of  the 

apportionment  warrant  till  the  reapportionment  was  made 
under  the  mandate  of  this  court 479 

8.  the  court  also  erred  in  adjudging  the  costs  of  the  former 

appeal  against  appellant  who  was  not  a  party  to  that  ap- 
peal     479 

9.  a  mistake  in  the  name  of  the  owner  of  property  named  in 

an  apportionment  warrant  is  no  defense  to  a  lien  on  the 
property  for  the  improvement,  but  no  personal  judgment 
can  be  rendered  thereon  579 

10.  a  grade  having  been  fixed  for  thirty  years,  whether  by  resolu- 

tion or  ordinance,  is  immaterial 579 

11.  the  fact  that  the ,  appellee's  property  may  be  enhanced  in 

value  by  the  contemplated  opening  of  other  streets  by  the 
city  council,  is  not  competent  evidence  to  be  considered  by 
the  jury  to  offset  the  damages  done  to  appellee's  property 
by  the  grading  of  the  street  In  front  thereof 601 

12.  a  municipality  is  not  a  guarantor  of  the  safety  of  the  travel- 

ing public  upon  its  highways,  and  is  only  bound  to  use 
reasonable  skill  and  diligence  In  making  the  streets  and 
sidewalks  safe  and  convenient  for  traveling 602 

13.  under  Kentucky  Statutes,  section  3105,  providing  that  **the 

general  council  shall  have  power  to  construct  sewers  along 
or  under  any  of  the  streets,  alleys  or  highways  of  the  city, 
and  may  assess  the  entire  costs,  including  intersections, 
of  constructing  the  same,  to  an  amount  not  to  exceed  $1 
per  foot  of  the  abutting  property  upon  said  street,"  etc, 
Where  a  lot  fronts  on  more  than  one  street,  th9  fact  thirt 
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It  has  been  assessed  |1  for  a  sewer  on  one  of  the  streets 
on  which  it  fronts,  does  not  exempt  it  from  as  many  simi- 
lar charges  as  it  has  frontages  upon  streets  or  alleys  of  the 
city    799 

14.  under  Kentucky  Statutes,  section  2833,  it  is  not  meant  by 

the  statute  that  the  squares  are  rectangular  figures,  or  hay- 
ing figures  of  uniform  shape  or  size.  Whenever  territory 
is  bounded  by  "principal  streets"  it  is  a  square  in  the 
meaning  of  the  statute  806 

15.  whether  the  squares  are  large  or  small  is  not  material,  for 

the  cost  is  not  upon  the  square,  but  upon  the  number  of 
square  feet  in  the  lot  within  the  taxed  territory,  whether 

contained  in  a  big  or  little  square 806 

STREET  RAILROADS— 

1.  a  verdict  for  |2,250  is  not  excessive  where  a  woman  twenty- 

five  years  of  age  had  her  nose  broken,  impairing  her 
breathing  and  disfiguring  her  face,  by  the  negligence  of 
a  street  car  motorman 206 

2.  "the  failure  to  exercise  such  care  as  ordinary  prudent  per- 

sons exercise  under  like  circumstances"  is  a  proper  in- 
struction    206 

3.  the  railroad  company  is  not  liable  for  an  injury  to  one  ridh 

ing  outside  the  rails  on  a  bicycle  where  the  motorman 
gives  the  customary  warning  359 

4.  failure  of  the  court  to  instruct  the  jury  that  the  motorman 

saw  or  could  have  seen  the  plaintiff's  danger  in  time  to 
avoid  injuring  him,  was  not  error,  as  plaintiff  was  not 
on  the  track  859 

5.  starting  car  as  passenger  was  alighting.    If  the  car  was 

stopped  to  allow  passengers  to  leave  and  was  suddenly 
started  while  plaintiff  was  in  the  act  of  alighting  and  she 
was  thereby  thrown  to  the  ground  and  injured,  she  is  enti- 
tled to  recover  . . .  •. 393 

6.  where  the  evidence  is  conflicting  as  to  the  alleged  negligence 

of  the  motorman  in  running  his  car  over  a  four  and  one- 
half  years  old  child  playing  upon  the  track,  the  jury  have 
a  right  to  believe  plaintiff's  witnesses  and  to  disbelieve 
those  of  the  defendant,  and  the  court  will  not  disturb  a  ver- 
dict because  of  such  conflict,  especially  when  two  juries 
have  found  a  verdict  for  the  plaintiff 923 

7.  where  a  child  four  and  one-half  years  old  was  found  by  a 

jury  to  have  been  negligently  run  over  by  a  street  car,  cut- 
ting off  one  of  its  hands  and  badly  crippling  the  other,  a 
verdict  for  $10,000  damages  can  not  be  said  to  be  exces- 
sive     923 

8.  a  witness  who  had  had  several  years'  experience  as  a  motor- 

man  over  the  same  route  on  which  the  child  was  injured 
was  properly  allowed  to  testify  as  an  expert  as  to  the 
running  of  the  car  and  how  and  in  what  distance  it  could 

have  been  stopped  923 

SUBROGATION— 

1.  a  life  tenant  in  property  on  which  there  is  a  mortgage  lien, 

by  paying  said  mortgage  is  entitled  to  be  subrogated  to  the 
lien  of  the  mortgagee  for  the  debt  paid 109 

2,  where  an  interested  party  pays  debts  which  are  a  ifen  upon 

land  he  is  entitled  to  be  subrogated  to  the  rights  of  the 
creditors  whose  debts  he  has  extinguished 231 

SUBSTANTIVE  TESTIMONY— See  Criminal  Law,  9;  Evidence,  27. 

SUDDEN  AFFRAY— See  Instructions,  9. 

SUICIDE}— See  Life  Insurance,  9;  Instructions,  20;  Accident  Insur- 
ance, L 
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SURETIES— See  Husband  and  Wife,  9,  18;   Judicial  Sales.  20; 

Liens,  3;  Mortgages,  10;  Office  and  Officer,  8;  Demand. 
SWITCH  SIDING— See  Railroads,  20. 
TAXATION — See  Banks  and  Bankers,  1,  2,  3 — 

1.  the  appellee  being  a  corporation  organized  under  the  laws  of 

this  State,  all  of  its  refrigerator  cars  which  it  leases  to  va- 
rious parties,  whether  in  this  State  or  out  of  it,  are  subject 
to  taxation  in  this  State  under  sections  4020  and  4022, 
Kentucky  Statutes   23 

2.  sections  authorizing  such  taxation  are  not  in  violation  of 

sections  171  or  172  of  the  Kentucky  Constitution  or  of  the 
14th  amendment  of  the  Federal  Constitution  23 

3.  where  an  adequate  remedy  is  provided  for  the  collection  of 

a  tax  lawfully  imposed,  the  authority  to  resort  to  any  other 
remedy  is  denied   81 

4.  but  where  a  tax  is  imposed  and  no  remedy  is  provided  for 

its  collection,  the  right  to  do  so  is  implied,  and  an  action 
therefor  can  be  maintained SI 

5.  the  payment  of  a  fine  imposed  for  a  failure  to  take  out  a 

license,  does  not  discharge  the  claim  for  the  license  tax..    81 

6.  an  order  which  fails  to  recite  for  what  purpose  a  levy  for 

taxes  was  made,  is  void  246 

7.  a  levy  made  under  special  acts  for  the  years  1900  and  1901 

is  valid  246 

8.  where  a  sherifF  seeks  to  collect  delinquent  taxes  by  suit,  he 

is  entitled  to  porsecute  such  suit  independent  of  the  au- 
ditor's agent  260 

9.  in  such  case  the  fact  that  the  clerk  failed  to  issue  the  sum- 

mons on  the  statement  within  five  days,  was  not  material 
where  the  delinquent  had  agreed  to  enter  his  appearance. .  2O0 

10.  that  money  paid  as  taxes  under  a  void  ordinance  having 

gone  into  the  treasury,  the  appellee  was  properly  allowed 
a  credit  therefbr  on  taxes  due  by  appellee 378 

11.  appellee  could  have  known  what  its  taxes  were  from  the 

record,  and  failing  to  tender  the  money  must  pay  interest 
on  taxes  from  the  time  they  were  due 37S 

12.  banks  are  not  required  to  pay  taxes  on  the  money  deposited 

with  them  by  their  customers  or  assets  which  represent  It.  407 

13.  under  sections  170  and  171  of  the  Constitution,  the  water- 

works of  a  city  are  not  exempt  from  taxation  by  Uie  city.  425 

14.  BO  long  as  the  water  company  maintains  a  separate  corporate 

existence  it  is  subject  to  taxation  as  other  corporations ...  42S 

15.  proper  credit  should  be  given  by  the  city  on  the  taxes  for 

the  water  used  by  the  city 425 

16.  under  a  special  act  of  1890,  K.  county  has  authority  to  collect 

one-half  of  a  road  tax  on  a  certain  road  district  named 
therein,  and  one-half  against  the  balance  of  the  county  ont- 
side  of  certain  town  exempted 430 

17.  the  authorities  levying  a  tax  must  specify  the  purpose  for 

which  it  is  levied  4Sfl 

18.  where  only  a  special  district  is  liable  for  the  tax,  the  levy 

should  be  so  made  as  to  indicate  the  territory  on  which  it 
is  to  be  made 430 

19.  new  bonds  issued  by  the  county  in  lieu  of  old  ones  issued  in 

1890,  are  valid  431 

20.  a  town  does  not  assume  the  obligations  of  unincorporated 

territory  annexed  thereto 431 

21.  section  2991,  Kentucky  Statutes,  providing  that  whenever  by 

the  complaint  of  the  party  assessed  it  appears  that  prop- 
erty has  been  assessed  in  a  name  other  than  that  of  the 
owner  or  holder,  the  city  assessor  shalli  after  notice,  make 
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the  correction  either  for  the  current  or  preceding  year, 
does  not  apply  after  the  assessment  has  been  made  and  no 
complaint  made  713 

22.  where  property  was  assessed  as  required  hy  section  2986  of 

the  Kentucky  Statutes,  a  mistake  in  the  name  of  the  per- 
son does  not  vitiate  the  assessment 713 

23.  section  2998,  Kentucky  Statutes,  fixes  the  rate  of  interest 

that  must  be  paid  on  uncollected  tax  bills 713 

24.  where  an  institution  is  organized,  not  for  gain  or  profit,  but 

that  persons  may  be  educated  in  pharmacy,  and  its  income 
is  devoted  solely  to  the  cause  of  education,  it  is  exempt 
from  taxation  under  the  provisions  of  section  170  of  the 
Constitution    825 

25.  the  charter  of  appellant  providing  that  "should  said  corpora- 

tion be  dissolved,  the  funds  and  property  thereof  shall, 
after  its  debts  and  obligation  be  discharged,  be  paid  into 
the  treasury  of  the  State  of  Kentucky,  for  the  benefit  of  the 
common  school  funds,"  and  the  fact  that  the  institution  is 
not  operated  for  gain  or  profit,  and  all  iti^ncome  being  de- 
voted to  purposes  of  education,  it  is  an  educational  institu- 
tion and  is  exempt  from  taxation 825 

26.  in  a  proceeding  to  collect  back  taxes  on  property  not  as- 

sessed the  official  who  first  files  the  statement  in  the  county 
court  required  by  Kentucky  Statutes,  section  4241,  Is  enti- 
tled to  the  penalty  allowed  for  the  failure  to  list  the  prop- 
erty for  taxation  as  against  any  other  official  or  agent 
claiming  same,  and  the  fact  that  the  first  statement  was 
not  as  full  in  describing  the  property  as  the  subsequent 
one  will  not  deprive  the  first  official  of  such  penalty 898 

27.  in  a  proceeding  to  collect  taxes  on  omitted  property  the 

statute  (section  4241,  Kentucky  Statutes),  applies  to  all 
taxes  for  State,  county  and  district  purposes 898 

28.  where  the  face  value  of  bonds  sought  to  be  taxed  in  an  ac- 

tion by  the  auditor's  agent  is  in  excess^  of  the  value  fixed 
by  the  owner,  there  being  no  proof  as  to*  their  actual  value, 
it  must  be  presumed  that  the  assessor  in  making  the  as- 
sessment did  his  duty,  and  the  burden  is  upon  the  State 
to  show  that  there  was  an  omission  of  property  from 
taxation   910 

29.  In  a  Joint  action  against  the  life  tenant  and  the  remainder- 

men in  certain  real  estate  for  taxes  due  the  city  of  Louis- 
ville, where  the  city  was  adjudged  a  lien  upon  the  life  estate 
of  R.  W.  W.  in  all  the  parcels  of  land  for  the  taxes  for 
the  years  1885  to  1888,  and  a  lien  upon  the  life  estate  of 
R.  W.  W.,  and  the  remainder  interest  of  the  two  children, 
S.  W.  and  M.  J.  F.,  in  all  the  lots  for  the  years  1889  and 
1900,  and  upon  some  of  which  lots  mortgages  were  held 
by  persons  who  were  parties  to  the  action,  orders  made 
adjusting  said  liens 873 

30.  where  the  city  of  Frankfort  sold  its  gas  plant  to  a  private 

corporation,  receiving  in  consideration  therefor  forty  bonds 
of  Uie  value  of  $1,000  each,  bearing  interest  at  the  rate  of  6 
per  cent,  interest  per  annum,  such  property  is  subject  to 
taxation,  and  not  exempt  by  the  provisions  of  section  170 
of  the  Constitution  and  by  section  4026  of  the  Kentucky 
Statutes  because  it  is  not  "public  property  used  for  public 
purposes,"  which,  by  the  provisions  of  the  Constitution, 
is  exempt  from  taxation  957 

31.  property  owned  by  a  city,  necessary  to  the  exercise  of  those 

duties  which  are  strictly  governmental,  is  exempt  from 
taxation,  but  not  so  of  that  property  which  is  held  and 
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used  by  the  municipality  for  the  comfort  and  convenience 
of  its  citizens  Individually  or  collectively,  or  for  money- 
makin^r  purposes  merely   957 

32.  under  Ck)nstitution,  sections  171  and  174,  the  imposition  of 

an  arbitrary  sum  of  $10  as  tax  upon'  each  oil  depot  in  tbis 
State,  without  regard  to  their  values,  would  be  a  most  pal- 
pable violation  of  these  sections  of  the  Constitution 985 

33.  in  construing  that  part  of  Kentucky  Statutes,  section  4224, 

which  reads  as  follows:  "To  each  oil  depot  in  this  State, 
wherein  petroleum,  lubricating  or  other  oils  are  stored  in 
bulk  or  tank,  $10,"  the  words  "in  bulk  or  tank"  imply  that 
all  places  where  oil  was  stored  exclusively  was  not  in- 
tended to  be  covered  by  the  statute,  because  if  it  had  been 
intended  to  include  all  places  used  exclusively  for  storing 
oils,  no  Qualification  would  have  been  necessary  or  proper.  985 

34.  the  imposition  of  a  license  tax  upon  an  oil  depot,  where  the 

oil  and  the  building  in  which  it  is  stored  are  both  already 
taxed,  ad  valorem,  equal  with  all  other  property  in  the 
State,  wouM  be  double  taxation,  which  is  not  only  repug- 
nant to  the  general  rule  of  construction,  but  violates  the 
provisions  of  the  Constitution,  requiring  uniformity  of  tax- 
ation     985 

35.  in  an  action  by  the  auditor's  agent  where  the  circuit  conrt 

assessed  the  land  for  the  year  1892,  when  It  was  only 
charged  in  the  statement  to  have  been  omitted  from  taxsr 
tion  for  the  years  1893-1902,  there  being  no  allegation  that 
the  land  was  omitted  from  taxation  for  the  year  1892,  the 
judgment  was  unauthorized  1028 

36.  where  an  amended  answer  pleading  the  five  years*  statute 

of  limitation  in  an  action  to  assess  property  for  taxation, 
was  not  made  a  part  of  the  record  by  bill  of  exceptions,  or 
by  any  order  of  court,  no  objection  is  available  on  the  pait 
of  the  defendant  filing  It  that  the  five  years'  statute  was 
not  applied   1028 

37.  a  fund  held  in  trust  under  a  will  for  the  "advancement  of 

the  principles  of  Christianity  as  taught  by  the  Christian 
Church,'  is  a  private  charity  and  subject  to  taxation 1128 

38.  under  Kentucky  Statutes,  section  4151,  as  amended  May  12, 

1897,  providing  that  "no  levy  or  ssde  of  real  estate  (for 
taxes)  shall  be  valid  *  *  *  until  the  sherifT  shall  have 
made  affidavit  in  writing,  and  filed  the  same  with  the  clerk 
of  the  county  court  of  the  county  in  which  such  lands  are 
situated,  showing  that  the  persons  for  whom  such  taxes  are 
due,  and  whose  real  estate  is  to  be  sold,  have  no  personal 
estate  out  of  which  said  taxes  can  be  made,"  a  sale  made 
by  a  sheriff  of  real  estate  without  having  filed  such  affida- 
vit is  invalid,  although  the  levy  was  made  before  the  act 
took  effect  requiring  such  affidavit  to  be  made 12S5 

TELEPHONE  COMPANIES— 

sufficiency  of  petition  for  mandamus  to  compel  company  to  pnt 
telephone  in  plalntifl^'s  residence 945 

THREATS— See  Criminal  Law,  10;  Slander,  3. 

TIMBER— 

1.  the  rule  is  that  where  things  sold  are  to  be  identified  by  a 

subsequent  measurement,  the  title  does  not  pass  by  the 
contract ' 115 

2.  although  the  cutting  of  timber  by  the  seller  after  its  sale 

was  a  violation  of  the  contract,  the  purchaser  could  have 
no  claim  against  ties  made  from  timber  sold  In  the  hands 
of  a  purchaser  of  them  , . .  ♦ ,,,... US 


IHDSZ.  65 

TIMBBH— Continued.  Page. 
8.  where  timber  was  cut  and  removed  from  land  by  a  tres- 
passer, the  owner  Is  entitled  to  recover  the  timber  with  Its 
added  value  by  being  converted  into  saw-logs,  neither  the 
trespasser  nor  his  vendee  having  acquired  any  title  thereto 
so  long  as  the  identity  of  the  timber  has  not  been  de- 
stroyed      615 

4.  a'  fraud  practiced  by  a  timber  man  in  bujring  timber  from 
two  Ignorant  women,  who  did  not  know  its  value,  is 
ground  for  rescinding  the  sale 893 

TRAVERSE  B0N1>— 

1.  in  an  action  by  the  traversee  on  a  traverse  bond  executed 

under  section  464,  Civil  Code,  for  the  rental  value  of  the 
land  illegally  detained.  Held — That  the  traverser  can  not 
avoid  a  recovery  by  showing  that  he  was  the  legal  owner 
of  the  land  and  entitled  to  its  use  during  all  the  time  it 
was  detained 948 

2.  in  an  action  on  a  traverse  bond  the  general  rule  is  that  such 

damages  as  are  the  natural  and  proximate  result  of  the 
forcible  entry  and  detainer  may  be  recovered  from  the  trav- 
erser, and  that  the  reasonable  value  of  the  rents  and 
profits  of  the  land,  so  illegally  detained,  is  an  element 
which  should  be  taken  into  consideration  in  estimating 
such  damages  948 

TRADE  AND  BUSINESS— See  Slander,  3. 

TRESPASS — See  Lands,  34;  Injunction,  2. 

TRESPASSER— See  Railroads,  33. 

TURNPIKES— 

lot  used  as  toll-house  adjudged  to  revert  to  the  orignal  owners 
when  company  ceased  to  use  it 568 

UNINCORPORATED  TERRITORY— See  Taxation,  20 

UNITY  OP  ACTION— See  Evidence,  62. 

UNSIGNED  ORDERS— 

the  court  has  complete  control  over  the  minutes  or  orders  made 
on  the  last  day  of  a  term  until  signed  at  the  succeeding 
term  150 

USURY— See  Contract,  23. 

VARIANCE— 

1.  no  variance  between  pleading  and  proof  is  material  which 

does  not  mislead  a  party  to  his  prejudice 253 

2.  in  an  action  for  damages  by  reason  of  a  defective  sidewalk, 

a  mistake  in  the  pleading  fixing  the  place  of  injury  on  one 
side  of  the  street  and  the  proof  on  the  other  side,  is  not 
such  a  variance  as  to  authorize  a  peremptory  Instruction 
for  the  defendant  609 

VENDOR  AND  PURCHASER— 

where  one  purchased  an  old  mill  with  his  eyes  open  as  to  its 
decayed  condition,  relying  on  his  own  judgment  rather  than 
on  the  statements  of  the  seller,  he  is  not  entitled  to  any 
relief  from  the  chancellor  . , 476 

VERDICT — See  Pleading,  6,  7;  Street  Railroads,  1,  6,  7;  Evidence, 
1;  Libel,  1;  Epidemic  Diseases,  3 — 

1.  where  the  proof  is  confiicting  as  to  whether  the  possession  of 

land  by  appellant  was  amicable  or  adverse  to  the  vendee, 
but  there  was  some  evidence  to  sustain  the  verdict,  the 
lower  court  properly  refused  to  set  it  aside 634 

2.  a  verdict  of  $675  for  nursing  an  old  man  96  or  97  years  old 

for  27  weeks  will  not  be  disturbed,  although  the  evidence 
is  conflicting 648 

3.  verdict  for  excessive  damages  for  injury  by  the  falling  of  an 

elevator  set  aside , , , , 831 

ypl.  26-5 
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4.  It  is  only  where  there  is  no  evidence  or  the  verdict  is  bo  flft- 

grantl7  against  the  evidence  as  to  indicate  passion  or 
prejudice  that  the  trial  court  is  authorized  to  disturb  it...  842 

5.  the  evidence  in  this  action  showing  that  appellee's  injuries 

were  serious  and  painful  and  his  loss  of  time  and  medical 
bill  considerable,  it  can  not  be  said  that  the  verdict  was 
excessive,  it  being  for  $800.  The  court  did  not  err  in  per- 
mitting proof  of  appellee's  suffering  after  the  commence- 
ment of  the  action,  because  in  this  class  of  cases  a  recov- 
ery may  be  had  not  only  for  suffering  endured  prior  to 
the  commencement  of  the  action,  but  fbr  damages  resulting 
continuously  up  to  the  trial,  or  for  which  he  may  suffer 
from  in  the  future   93S 

6.  there  being  no  serious  objections  to  the  action  of  the  lower 

court  in  its  admission  or  rejection  of  testimony,  nor  to  its 
instructions  to  the  Jury,  while  the  verdict  is  rather  large  for 
the  injury  received,  it  can  not  be  said  to  be  so  ezoesaive 
as  to  indicate  passion  or  prejudice,  and  will  not  be  dis- 
turbed    984 

7.  the  evidence  in  this  case  showing  no  negligence,  the  verdict 

of  the  Jury  will  not  be  disturbed 937 

8.  where  there  is  neither  an  objection  nor  exceptl<m  to  the  in- 

structions or  to  the  evidence,  the  court  wiU  not  set  aside 
the  verdict  and  Judgment  1014 

9.  verdict  will  not  be  set  aside  unless  flagrantly  against  the 

evidence,  or  so  excessive  as  to  indicate  passion  or  prejn- 
dlce  11«T 

10.  slight  applause  of  humorous  statements  of  oounsel  In  his 

argument  to  the  Jury  and  similar  manifestations  upon  and 
after  reading  the  verdict  of  the  Jury,  both  being  rebuked 
by  the  court,  though  highly  improper,  were  not  prejudicial 
to  appellant,  the  first  not  being  hostile  and  the  last  coming 
after  the  verdict,  could  not  have  influenced  the  Jury 1221 

11.  this  court  has  time  and  again  held  that  it  will  not,  in  the 

absence  of  error  of  law  occurring  at  the  trial,  disturb  the 
verdict  of  a  Jury  if  there  was  any  evidence  to  support  it.  .1121 

VERDICT  BY  LOT— See  Criminal  Law,  16. 

WAIVER — See  Lands,  23;  Sale  of  Personalty,  6,  15-^ 

1.  although  no  notice  of  the  filing  of  a  mandate  was  given, 

where  It  was  done  in  open  court,  where  the  trial  was  not 
had  for  six  months  thereafter,  and  appellants  appeared  in 
open  court  and  made  several  motions  in  the  action,  the 
acts  of  making  motions  were  a  waiver  of  the  fiUng  of  the 
mandate    784 

2.  a  delay  of  two  and  one-half  years  to  transfer  an  eauitable 

action  to  the  ordinary  docket  and  demand  a  Jury  trial  U  a 
waiver  of  such  right  in  the  discretion  of  court 1078 

WATER  RATES— 

one  who  owns  a  building  with  six  separate  tenementa  under 
one  roof,  is  not  entilted  to  water  rates  allowed  "large  con* 
Burners" 912 

WATER  WORKS— See  Taxation,  13,  14.  16. 

WITNESS — See  Evidence,  1. 

WRONGFULLY  ASSAULTED— See  Instmctions,  2,  6. 

WILLS— 

1.  where  a  testator  provided  in  his  will  that  the  trustee  sboidd 
sell  his  land  whenever  a  fair  price  could  be  obtained  for 
it,  it  was  not  incumbent  on  the  trustee  to  advertise  the 
sale  or  to  obtain  the  consent  of  any  one  beiore  ™%irt«g  the 
sale  « .• .,..•, ,...    Vt 
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t,  the  court  having  the  power  to  limit  the  authority  of  a 
trtwtee  ai>polfited  utider  a  will  and  failing  to  do  so,  a  eale 
hy  th«  trustee  in  aoeordance  with  the  proTision  of  the 
will,  win  not  be  distttrfoed 50 

3.  in  a  devlfie  to  the  wife  for  life,  and   remainder  to  his 

chlMren'  at  her  death,  each  of  the  children  at  her  death 
took,  under  th^  will,  a  vested  remainder  which  might  be 
defeated  by  their  death  without  children,  before  the  death 
of  the  life  tenant  157 

4.  where  the  remainder  interest  was   sold   under  execution 

before  the  death  of  the  life  tenant,  such  sale  will  not  be 
disturbed  on  the  ground  that  the  remainderman  was 
entitled  to  a  homestead  therein 158 

5.  in  a  will  contest  where  the  will  was  written  by  the  tes- 

tatrix th<e  following  Instructions   are  approved: 

First,  the  Jury  should  find  the  paper  dated  January  5,  1897, 
and  thfe  four  codicils  to  be  the  last,  will  of  deceased  unless 
they  shall  believe  from  the  evidence  that  at  the  time  she 
wrote  said  papers,  or  one  or  more  of  them,  she  was  not  of 
sound  mind,  or  that  she  wrote  one  or  more  of  them  under 
the  Influence  of  some  other  person  or  persons 160 

Second.  If  she  was  not  of  soimd  mind  when  she  wrote  the  said 
papers,  or  one  or  more  of  them,  they  should  find  the  paper 
or  papers  written  by  her  when  she  was  not  of  sound  mind, 
not  to  be  her  last  will 160 

Third,  if  she  wrote  the  said  papers  or  any  part  of  either  of 
them  under  the  influence  of  any  other  person  or  persons, 
as  defined  in  Instruction  No.  5,  the  Jury  should  find  the 
paper  or  papers,  or  the  parts  thereof,  written  under  such 
undue  influence,  not  to  be  the  last  will  of  deceased 160 

by  instruction  No.  4,  the  court  defined  mental  capacity;  by 
Instruction  No.  5,  he  defined  undue  influence,  and  by  in- 
struction No.  6,  he  directed  the  Jury  as  to  the  form  of  their 
verdict 160 

6.  In  a  will  contest  the  instructions  should  be  so  framed  as 

to  leave  the  Jury  to  decide  the  question  on  all  the  evidence 
without  any  expression  from  the  court  giving  prominence 
to  any  part  thereof  160 

7.  the  wife  of  one  of  the  contestants  is  Incompetent  as  a 

witness  for  the  contestants,  the  meritorious  cause  of  the 
action  being  in  him  and  not  in  her 160 

8.  expert  testimony  as  to  certain  disease  considered 160 

^.  where  the  propounders  of  a  will  have  proved  the  due  exe- 
cution of  the  paper,  not  Irrational  in  provisions  nor 
Inconsistent  in  its  structure,  language,  or  details  with  the 
sanity  of  the  testator,  the  presumption  of  law  makes  out 
for  them  a  prima  facie  case,  and  the  burden  of  showing 
incapacity  on  the  part  of  the  testator  is  shifted  to  the 
contestants   160 

10.  where  a  will  authorizes  the  executor  to  exercise  his  own 

Judgment  in  the  management  of  an  estate,  he  had  the 
right  to  execute  a  mortgage  on  the  real  estate  to  procure 
money  to  pay  the  Indebtedness  of  the  estate  183 

11.  a  devise  to  "my  son,  Wm.  Young,  and  my  daughter,  Ann 

Marshall,  and  her  bodily  heirs  forever"  vested  in  the 
latter  the  fee  to  the  land  owned  by  the  testator 199 

12.  trhere  a  will  directs  the  executor  to  make  a  partial  settle- 

ment with  the  court  in  one  year  after  qualification,  it  is 
enfordble  between  the  heirs  and  devisees  « . .  • , .  221 
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13.  where  a  testator  by  his  will  directed  that  the  proceeds  of 

his  estate  should  be  equally  divided  between  his  three 
daughters,  and  subsequently  gave  one  of  them  notes  of 
value  of  14,000,  Held — ^That  in  the  distribution  of  the 
estate,  the  other  two  daughters  should  be  first  paid 
14,000,  and  balance  distributed  equally   253 

14.  a  devise  was  made  to  S.  K.  for  life  and  after  his  death  to 

his  children  or  grandchildren  if  there  should  be  any  living 
at  his  death,  but  if  none  living,  then  to  his  brother  and 
sister  and  their  children  or  grandchildren.  S.  K.  died 
without  children.  Held — That  the  property  devised  vested 
in  his  brother  and  sister,  and  not  in  their  children 312 

15.  in  construing  the   will  of  William   Payne,   deceased,  the 

court  holds:  where  an  estate  is  devised  to  one  for  life, 
with  remainder  to  another,  and  if  the  remainderman  die 
without  children,  then  to  a  third  person,  the  rule  is  that 
the  words  "dying  without  children,  or  issue,"  are  re- 
stricted to  the  death  of  the  remainderman  before  Uie 
termination  of  the  particular  estate 882 

16.  where  there  is  no  intervening  estate  and  no  other  period  to 

which  the  words  "dying  without  issue"  can  be  reasonably 
referred,  they  are  held,  in  the  absence  of  something  in 
the  will  evincing  a  contrary  intent,  to  create  a  defeasible 
fee  which  is  defeated  by  the  death  of  the  devisee  at  any 
time  without  issue  then  living 382 

17.  it  must  be  presumed  that  testator  meant  something  when 

he  devised  part  of  his  estate  absolutely,  and  placed  the 
remainder  under  elaborate  limitation.  We,  therefore,  con- 
clude that  the  limitation  as  to  the  death  of  any  of  the 
grandchildren  without  issue,  can  not  be  restricted  to  a 
death  in  the  lifetime  of  the  testator 382 

18.  the  provision  of  the  will  allowing  the  trustee  to  hand  over 

all  or  a  part  of  the  property  to  the  devisees  and  free  the 
same  from  the  trust,  does  not  indicate  that  the  testator 
had  it  in  his  mind  to  empower  the  trustee  to  add  anyUdng 
to  the  title  which  the  devisee  took  under  the  will,  or  to 
change  in  any  way  the  plans  which  he  had  devised  to 
secure  the  estate  to  his  own  blood 382 

19.  a  devise  to  Mrs.  B.  of  all  her  real  estate  to  her  daughter, 

with  one-third  of  the  rents  to  her  husband,  during  his 
life,  vested  the  daughter  with  an  absolute  fee  simple  title 
to  said  lands,  subject  to  a  charge  thereon  in  favor  of  her 
father  for  one-third  of  the  rents  during  his  life 418 

20.  a  subsequent  limitation  attempted  to  be^  placed  thereon  in 

case  the  daughter  should  die  without  bodily  heirs,  is 
held  to  be  void  and  the  fee  remains  in  the  daughter  subject 
to  the  claim  of  the  father  to  one-third  of  the  profits  of  the 
estate  during  his  life 418 

21.  a  will  made  by  a  father  to  his  daughter  and  her  children 

"of  all  my  property,  real,  personal  and  mixed,"  gave  to 
his  daughter  a  life  estate  in  all  the  property  with  re- 
mainder to  her  children  living  at  the  death  of  the  testator, 
and  such  other  children  as  she  might  thereafter  have 445 

22.  a  will  devising  all  of  the  testator's  property  to  his  sister 

Susan,  but  should  she  die  without  issue  and  leave  any  of 
said  property  at  her  death,  the  same  to  go  to  his  sister 
Sallie,  invested  his  sister  Susan  with  the  right  to  ap- 
propriate all  the  estate,  real  and  personal 445 

23.  a    devise  to    Mrs.  W.  in  trust  for    four  grandchildren    of 

testatrix,  subject  to  certain  charges  named  therein,  can- 


WILLS — Continued.                                                                           Page, 
not  alter  the  character  of  the  title  or  ohstnict  its  regnlar 
transmission  according  to  the  expressed  intention  of  the 
testatrix,   though   the   charges   upon   the   property  may 
consume  it  all  454 

24.  after  undertaking  to  discharge  the  duties  required  of  her 

hy  the  will  as  trustee,  Mrs.  W.  cannot  be  heard  to  deny 
the  trust 454 

25.  the    possession  of    the  trustee  is  the    possession  of    the 

cestui  que  trust  464 

26.  a  devise  of  property  in  trust  for  the  benefit  of  aged  and  in- 

firm persons,  does  not  become  inoperative  by  reason  of  the 

death  of  the  beneficiaries  470 

27:  the  fact  that  the  property  was  in  such  condition  as  to 
yield  no  income  and  had  to  be  sold,  no  one  complaining 
except  the  purchaser  who  has  been  invested  with  the  title, 
he  should  be  required  to  comply  with  the  terms  of  the 
sale    H 470 

28.  where  the  remaindermen  are  too  young  to  take  the  proceeds 

the  chancellor  will  secure  it  for  them 470 

29.  judgment  construing  a  will,  whether  certain  children  named 

therein  take  per  stirpes  or  per  capita 625 

30.  Judgment  of  lower  court  finding  against  the  will  considered 

and  aflElrmed  650 

31.  construction  of  will   736 

32.  devise  to  one  with  remainder  to  others  if  living 736 

33.  devise  of  income  in  fund  for  life,  bond  may  be  required  of 

devisee    736 

34.  devise  of  all  the  rest  of  an  estate  for  life,  with  remainder  to 

others    737 

35.  restraint  upon  alienation  737 

36.  property  devised  to  the  Baptist  Orphans'  Home  is  exempt 

from  taxation  846 

37.  extrinsic  facts  can  not  be  considered  in  construing  the 

meaning  of  words  used  in  a  will 860 

38.  where  the  evidence  is  directed  to  show  that  a  will  is  a  for- 

gery, it  is  not  necessary  to  instruct  the  Jury  on  the  ques- 
tion of  incapacity  or  undue  influence  885 

39.  where  a  will  gives  the  executrix  power  to  sell  and  make  title 

to  any  property  necessary  to  carry  out  the  will,  she  was 
authorized  to  sell  and  pass  complete  fee  simple  title  to 
property  necessary  to  satisfy  all  the  bequests 889 

40.  Elizabeth  Bedford  died  in  1860,  leaving  a  will  by  which  she 

devised  all  her  land  in  this  State  to  her  son  Robert  dur- 
ing his  life,  with  remainder  to  his  children,  if  he  left  any, 
otherwise  to  the  State  for  the  poor.  Testator,  at  her  death, 
had  a  suit  pending  against  the  heirs  of  one  Bedinger  for 
470  acres  of  land,  of  which  she  was  the  equitable  owner. 
Her  son  Robert  revived  the  suit  by  filing  an  amended  peti- 
tion, claiming  that  he  was  the  sole  devisee  of  his  mother 
and  her  heir  at  law,  and  asked  that  the  suit  be  prosecuted 
in  his  own  name  and  for  his  own  use,  and  a  Judgment  was 
entered  whereby  the  commissioner  was  ordered  to  convey 
the  land  to  him  in  fee  simple,  which  was  done,  and  this 
deed  was  put  to  record  in  June,  1863.  He  died  in  1887 
childless  and  testate,  leaving  his  widow,  Susan,  his  sole 
devisee,  who  conveyed  the  land  to  appellees.  This  action 
was  brought  by  the  Commonwealth  in  January,  1902,  claim- 
ing the  land  under  the  will  of  Elizabeth  Bedford.  Held — 
That  the  Judgment  of  the  chancellor  dismissing  the  petition 
on  the  ground  that  it  was  barred  by  the  fifteen  and  thirty 

_  jfwn*  atatute  of  limitation  was  proper #•««•#•••#•# 
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4L  aa  tlie  son  Robert  acquired  and  held  tbe  legal  title  to  the 
land  by  and  under  the  deed  of  the  commissioner  from  the 
Bedinger  heirs,  his  title  and  possession  were  adyerse  to 
the  remainderman,  who  had  only  an  equitable  title,  and  his 
act  in  taking  to  himself  the  title  in  fee  simple  was  a  repu- 
difttion  of  the  trust  created  by  the  will  and  amounted  to  a 
renunciation  thereof,  of  which  the  deed  gave  notice  to  the 
remainderman    998 

42.  where  several  wills  were  in  issue  and  the  Jury  found  in  favor 
of  a  certain  one,  the  appellants  were  not  prejudiced  by 
the  introduction  of  one  made  elsewhere,  it  being  compe- 
tent to  show  that  the  testatrix  had  for  some  time  contem- 
plated such  disposition  of  her  property  as  she  made  in  the 
will  which  was  upheld  by  the  Jury 1073 

42.  the  refusal  of  the  lower  court  to  permit  an  attesting  witness 
to  a  will  to  testify  as  to  the  declaration  of  the  testatrix 
at  the  time  to  him  as  to  why  she  disposed  of  her  property 
in  such  manner,  is  not  ground  for  reversal,  the  bill  of  ex- 
ceptions not  showing  what  reasons  she  gave  for  thus  dis- 
posing of  her  property  : 1073 

44.  a  father  by  his  will  devised  to  each  of  his  children  certain 
lands  for  life,  with  remainder  to  their  children^  and  pro- 
vided that  the  land  devised  should  be  valued  by  two  disin- 
terested housekeepers,  and  such  valuation  should  be  the 
value  each  child  should  account  for  in  the  final  settlement 
of  his  estate,  and  that  all  the  balance  of  his  estate  should  be 
converted  into  money  and  distributed  among  his  devisees 
after  equalization  sluill  have  taken  place  in  the  value  of 
the  land  devised.  One  of  his  daughters  filed  a  deed  of 
disclaimer  of  the  will  in  the  office  of  the  county  court 
clerk  as  provided  by  Kentucky  Statutes,  section. 2067,  and 
then  filed  suit  for  a  settlement  of  the  estate.  Held — ^That 
under  the  will  such  daughter  is  only  given  a  life  estate  in 
the  land  devised  to  her,  and  at  her  death  the  title  passes 
to  her  children,  and  the  effect  of  her  disclaimer  is  to  at 
once  vest  the  title  thereto  in  her  children,  and  she  is  only 
entitled  to  her  share  of  the  surplus  estate  disposed  of  in 
the  subsequent  clause  of  the  wHl 1130 

46b  where  a  testator  provided  that  a  certain  part  of  his  estate, 
after  three  years,  should  be  divided  between  his  two  sons, 
but  if  both  or  either  should  die  before  that  time,  or  die 
leaving  no  heirs,  then  the  portion  should  go  to  his  sisters 
as  already  named,  what  was  meant  was  that  if  either  died 
without  issue  before  the  period  of  distribution  his  share 
should  go  to  his  aunts.  The  word  "or"  must  be  read  af 
equivalent  to  "and"  * 1197 

46«.the  purpose  of  all  construction  is  to  arrive  at  the  intentipn 
of  the  testator,  and  in  doing  this  the  court  will  consider 
the  whole  instrument  and  the  circumstances  and  situation 
of  the  testator,  that  it  may  read  his  words  in  the  Vght  of 
the  circumstances  attending  him  11^7 

47»  Held — ^Under  this  will  that  where  the  devisee  died  before 
the  testator  the  property  devised  passed  under  the  statute     ^ 
and  not  to  residuary  devisee  123* 

48«  where  a  testator  wills  all  his  property,  real  and  personal,  to 
a  trustee  for  the  use  of  his  wife,  and  at  her  .death  the  trus- 
tee to  hold  the  same  for  use  of  his  son,  tbere  being  no  de- 
vise after  the  death  of  the  son,  on  the  death  of  the  wife 
the  trust  will  be  vacated  on  the  demand  of  the  son,  and  the 
[^  trustee  required  to  convey  to  him  the  legal  title  •••• ^ 
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49.  where  the  widow  of  deceased  was  one  of  the  executors  of  his 
will,  it  was  her  duty  to  endeavor  to  have  probated  a  codicil 
to  his  will,  and  a  reasonable  allowance  to  her  attorneys  in 
their  effort  to  probate  it  is  a  proper  charge  against  dece- 
dent's estate  1277 
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